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Mandamus y  Officers^  Organization^  Powers^  Stock  and  Stock- 
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Municipal  Corporations. — Assessments^  Bonds^  Powers^  Ordi- 
nances^ Poor  La-wSy  Streets^  Taxes.,  Intoxicating  Liquors^  In- 
juries to  Person  and  Property ^  etc.^  etc. 
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TIDAL  EIVKES.^ — (See  also  Navigable.  WATERS,  vol.  16,  p. 
236 ;  Waters  and  Watercourses.) 

TIDE. — See  note  2. 

1.  In  order  that  a  river  may  be  tidal  Tide  waters,whether  salt  or  fresh,  are 
at  a  certain  spot,  it  is  not  necessary  that  waters  where  the  ebb  and  flow  of  the 
the  water  should  be  salt,  but  the  spot  tide  from  the  sea  is  felt.  Com.  v.  Vin- 
must  be  one  where  the  tide,  in  the  ordi-  cent,  io8  Mass.  447.  Where  land  lying 
nary  and  regular  course  of  things,  flows  along  the  seashore  is  conveyed  by 
and  reflows;  and  hence  where,  in  case  boundary  to  "tide  water,"  the  "sea" 
of  exceptionally  high  tides,  some  por-  or  "seashore,"  or  any  other  similar  ex- 
tion  of  the  river  is  dammed  up  and  pre-  pression,  the  law  gives  effect  to  it,  and 
vented  from  flowing  down,  and  so  rises  extends  it  to  the  low-water  mark, 
and  falls  with  the  tide;  the  river  can-  Doane  r.  Willcutt,  5  Gray  (Mass.)  336; 
not,  on  that  account,  be  called  tidal  at  66  Am.  Dec.  369. 

that  point.     Reece  v.  Miller,  8  Q^  B.  Tide  Lands.— Within  the  California 

Div.  630.     But  if  the  water  rises  and  statute  providing  for  the  sale  of  tide 

falls  regularly  with  the  ebb  and  flow  of  lands  belonging  to  the  state,  the  term 

the  tide,  it  is  tide  water,  although  the  "  tide  lands  "  means  such  lands  as  are 

fluctuation  is  caused  by  the  meeting  of  covered  and  uncovered  by  the  flow  of 

the  sea  water  with   the   river  water,  ordinary   tides.     It   does   not  include 

Atty.  Gen'l  v.  Woods,  108  Mass.  436;  lands  permanently  submerged.  Walker 
II  Am.  Rep.  380.    And  see,  to  the  same  •  v.  Marks,  2  Sawy.  (U.S.)  152  ;  Rondell 

eflfect.  Rex   v.   Smith,  2    Dougl.  441;  r.  Fay,  32  Cal.  354;  People  r.  David- 

Peyroux  v.  Howard,  7  Pet.  (U.  S.)  324;  son,  30  Cal.  379. 

Lapish   7'.   Bangor    Bank,   8  Me.  85.  In  Elliott  r.  Stewart,  15  Oregon  259, 

But  the  flowing  and  reflowing  of  the  it  was  held  that  the  act  providing  for 

waters  of  a  lake  into  a  river,  caused  by  the  purchase  from  the  state  of  "  tide 

the  occasional  swell  and  subsidence  of  lands,"  did  not  authorize  the  acquisi- 

the  lake,  and  not  by  the  ebb  and  flow  tion  of  a  private  title  to  a  sand  bar  sev- 

of  the  regular  tides,  do  not  constitute  eral  miles  from  the  shore,  only  exposed 

such  river  a  "tidal  river."     Hooker  v,  at  low  tide  and  covered  by  six  feet  of 

Cummtngs,  20  Johns.  (N.  Y.)  98;  11  water  at  high   tide;  that  such  a  bar 

Am.  Dec.  249.  was  not  an  "  island,"  a  "  shore,"  or  a 

2.  Tidal  Waten. — (See  also  Beach,  "  beach,"  within  the  definitions  of  those 
vol.  2,  p.  159;  Boundaries,  vol.  2,  p.  terms,  and  no  purchaser  thereof  from 
504;  Navigable  Waters,  vol.  16,  p.  the  state,  as  "tide  land,"  could  ac- 
236;  Seaweed,  vol.  21,  p.  981 ;  Shore,  quire  an  exclusive  right  to  fish  on 
vol.  22,  p.  778.)  said  bar. 

26  C.  of  L. — I  1 


BeflBitioiu.                TILL— TILLAGE— TIMBER.  Defiaitimii. 

TILL— (See  also  Time  (Computation  of),  vol.  2(>,  p.  3;  Un- 
til). — See  note  i. 

TILLAGE. — Husbandry ;  the  cultivation  of  land,  particularly  by 
the  plow.* 

TIMBEE— (See  Logs  and  Lumber,  vol.  13,  p^  1018;  Trees, 
vol.  26). — The  term  timber  includes  the  body,  stem,  or  trunk  of  a 
tree,  or  the  larger  pieces  or  sticks  of  wood  which  enter  the  frame- 
work  of  a  building,  excluding  the  planks,  boards,  shingles,  or 
laths  used  to  complete  the  structure.* 

1.  "Till  "includes  the  day  to  which  fence  rails   did   not  lie  under  Texas 

-^fit  Is   4>rcfiKed.    Bunce    v.    Reed,    i6  Penal  Code,  art.  717,  punishing  or  im- 

»•  ^  Barb.  V^^,-"Vr.)r 351;  pitkins  v^  Wagner,  posing  a   penalty  for  knowingly   cut- 

"3  Dbwlv  P*  C;  ,5^.  t   :  1\- ^    ;   ,:~     ^  ting  dovn  or  destroying  any  "timber" 

"Till  Next  Term"  "doesP  not  ir^lude  without  the  consent  of  the  owner, 

any   part  of  said  term.     DeHaven  v'.  In  U^S.  v.  Stores,  14  Fed.  Rep.  825, 

DeHaven,  46  Ind.  296.  it  was  said  that  the  particular  meaning 

S.  U.  S.  V.  Williams,  18  Fed.  Rep.  of  the  term  depends  upon  the  connec- 

478.    In  this  case,  it  was  held  that  a  tion  in  which  the  word  is  used,  or  the 

settler  on  public  land  under  the  pre-  calling  of  the  person  making  use  of  it, 

emption    and  homestead     acts,    after  and   where  parties  were  indicted  for 

clearing  the  same  of  timber  for  the  cutting  "timber"  on  government  land 

purpose  of  "  tillage  "  or  actual  cultiva-  in  violation  of  the  act  of  congress,  the 

tion,  could  dispose  of  the  timber  to  the  term  was  held  to  apply  not  alone  to 

best  advantage  to    himself,    but    the  large  trees   fitted   for  house  or   ship 

timber  could  not  be  cut  for  the  pur-  building,  but  to  include  trees  of  any 

pose  of  disposing  of  it  by  sale  or  odier-  size  of  a  character  or  sort  that  could 

wise.  be  used  in  any  kind  of  manufacture,  or 

In  Vigar  v,  Dudman,  L.  R.,  7  C.  P.  the  construction  of  any  article.  In 
72,  ctff^g  Li.  R.,  6  C.  P.  470,  it  was  this  case,  it  was  also  held  that  selling 
held  that  where  a  Ijouse  was  built  the  timber  for  fire  wood,  or  burning  it 
upon  a  portion  of  an  acre  field,  and  the  into  charcoal,  would  be  no  defense  or 
other  portion,  to  the  extent  of  twenty-  excuse  for  cutting  or  removing  it,  nor 
two  perches,  converted  into  a  garden  by  could  it  be  sufHcient  evidence  of  the 
the  owner,  who  fenced  off  the  house  worthlessness  of  the  timber  cut,  to  jus- 
and  garden  from  the  rest  of  the  field,  tify  the  act.  But  in  Nash  v,  Drisco, 
the  remaining  portion  being  used  as  51  Me.  417,  it  was  held  that  the  pur- 
an  orchard,  the  manner  in  which  the  chaser,  under  a  contract  for  the  pur- 
field  had  been  dealt  with  did  not  chase  of  all  the  "timber "  growing  on 
amount  to  a  conversion  of  it  or  any  a  certain  place,  acquired  no  title  to 
part  of  it,  into  **  tillage."  trees  suitable  only  for  fire  wood. 

Land  sown  to  clover,  with  corn,  is  In  U.  S.  v.  Shuler,  6  McLean  (U. 

not  thereby  restored  to  a  state  of  per-  S.)  28,  it  was  said:  "Unless  the  con- 

manent  pasture,  but  is  still  in  tillage,  trary  clearly  appears  from  the  context. 

Birch  V.  Stephenson,  3  Taunt.  469.  it  will  be  presumed  that  the  word  was 

8.  Babka  v,   Eldred,  47  Wis.    189;  employed  in  its  ordinary  popular  sense. 

Kollock  V.  Parcher,  52  Wis.  393.  It  is  not  the  interpretation  of  an  artis- 

In  Battis  v.  Hamlin,  22  Wis.  669,  it  tic  or  technical  word,  or  a  word  of 
seems  to  have  been  assumed  that  equivocal  meaning.  It  is  a  word  in 
shingles  are  lumber  and  not  timber,  common  use,  and  has  an  enlarged  or 
And  see  ^ross.v.  Eiden,  53  Wis.  343.  restricted  sense,  according  to  the  con- 
In  Babka  v,  Eldred,  47  Wis.  189,  laths  nection  in  which  it  is  employed.  .  .  . 
were  also  held  not  to  be  timber  but  As  a  generic  term,  it  properly  signifies 
lumber.  only  such  trees  as  are  used  in  building 

In  Kollock  V.  Parcher,  52  Wis.  393,  — either  ships  or  dwellings.     But  its 

railroad  ties  were  held  to  be  timber.  signification  is  not  limited  to  trees ;  it 

In  McCauley  v.  State,  43  Tex.  374,  it  applies  to  the  wood,  or  the  particular 

was  held  that  an  indictment  for  cut-  form  which  the  tree  assumes  when  no 

ting,  destroying,  and   carrying    away  longer   growing    or    standing  in   the 
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9fm^,  TIME  {COMPUTA  TION  OF).  DefiBitta. 

TDCB  (COMPUTATION  OF).— See  also  Month,  vol.  15,  p.  712; 
Reasonable  Time,  vol.  19,  p.  1089;  Specific  Performance, 
vol.  22,  p.  908.) 

I.  Definition,  3.  III.  Rule  as  to  Fractions  of  a  Day  (See 

II.  General  Rule  for  Computation,  3.    .        Day,  vol.  5,  p.  89),  9. 

IT         -r-  r         .1  /  1^  IV.  Use  of  the  Words  «•  Until"  and 

1.  From   Time  of  a  n  Act  Done^  „  ^j.,  »» 

3'  V.  Solar  and  Standard  Time,  10. 

2.  From   the  Date,  or  from   the    vi.  Sunday  in    the    CompuUtion  of 

Day  After  the  DatCy  7.  Time,  10. 

L  DlFnnTlOir. — Time  is  the  system  of  those  relations  which  any 
event  has  to  any  other,  as  past,  present,  or  future.^  It  is,  also» 
defined  as  the  measure  of  duration.^ 

n.  Oehs&al  Ritle  pob  Cokputatiov— I.  From  Time  of  an  Act 
Done. — The  old  rule  was  that  where  computation  was  to  be  made 
from  the  time  of  an  act  done,  the  day  on  which  the  act  was  done 
should  be  included,'  unless  a  right  would  be  divested,  an  estop- 
pel created,  or  a  forfeiture  incurred,  when  the  computation  would 

ground.     Strictly  speaking,  a  tree  is  430;   Butler  r.   Fessenden,   12    Gush, 

that  which  is  growing  or  standing  in  (Mass.)  78;   Blake  v.  Crowinshield,  9 

the   ground,  whether   alive  or  dead.  N.  H.  304;  Wayne  v.  Duffy,  i  Phila. 

.    .    .    When  the  trunk  is  severed  from  (Pa.)  367;  Snyder  v.  Warren,  2  Cow. 

the  root,  and  felled  to  the  earth,  it  is  no  (N.  Y.)  518;  15  Am.  Dec.  519;  Griffith 

longer,  properly  speaking,  a  tree.     It  v.  Bogert,  18  How.  (U.  S.)  i58;Mooar 

becomes  timber  or  lumber,  according  v.  Covington  City  Nat.  Bank,   80  Ky. 

to  the  use  to  which  it  can  be  applied.^  305;  Jacobs  v.  Graham,  i  Blackf.  (Ind.) 

Oross-references. —  Bale  of  —  Within  392 ;  Northrop  v.  Cooper,  23  Kan.  432 ; 

Statute  of  Frauds.  —  See   Logs    and  English  v,  Ozburn,  59  Ga.  392 ;  Brown 

Lumber,  vol.  13,  p.  1020.  v*  Buzan,  24  Ind.  194. 

Timber  Culture  and  Timber  Laads. —        In  Chiles  v.  Smith,  13  B.  Mon.  (Ky.) 

See  Public  Lands,  vol.  19,  pp.  310,  461,   Simpson,    J.,    citing    Bellaris  v. 

331  and  364.    A  statute  giving  a  bounty  Hester,  i  Ld.  Raym.  280,  said :    '*  The 

for  planting  trees,  to  be  paid  by  the  rule  in  regard  to  the  computation  of 

county  in  which  they  are  planted,  is  time  seems  to  be,  that  when  the  com* 

void,  under  Missouri  Const.,  art.  4,  §  putation  is   to    be  made  from   an   act 

47,  and  also  because  the  giving  of  such  done,  the  day  in  which  the  act  was 

bounties  is  an  abuse  of  the  power  of.  done  must  be  included,   because,  since 

taxation.     Deal  v,  Mississippi  County,  there  is  no  fraction  in  a  day,  the  act 

107  Mo.  464;  14  L.  R.  A.  622.  relates  to  the  first  moment  of  the  day 

IdeensetoCnt. — See  Logs  and  Lum-  in   which  it  was  done."    {Overruling 

BER,  vol.  13,  p.  1030.  Smith  V,  Cassity,  9  B.  Mon.  (Ky.)  192; 

Trespass  for  Ontttng. — See  Trespass.  48  Am.  Dec.  420.)    See  also  Perry  t^. 

Sestralnlng  Cutting. —  See   Injunc-  Provident  L.   Ins.  Co.,  99  Mass.  162; 

TION,  vol.  10,  p.  883.  Handley'z;.Cunningham,i2  Bush  (Ky.) 

Bepleyin  for  Timber  Cnt. — See  Re-  401 ;  Hampton  v.  Erenzeller,  2  P.  A. 

PLEViN,  vol.  20,  pp.  1061-1063.  Browne  (Pa.)  18;  Batman  v,  Megowan, 

Measure  of  Damages. — See  Damages,  i  Mete.  (Ky.)  533;  White  t;.  Crutcher, 

vol.  5,  p.  36.  I  Bush  (Ky.)472;  Wood  v.  Com.,  11 

Waste  in  Cutting. — See  Waste.  Bush  (Ky.)  220;  Glassington  v.  Raw- 

1.  Century  Diet.  lins,  3  East  407;  Rex  v,  Adderley,  2 

2.  Black's  Law  Diet. ;  Bouvier's  Law  Dougl.  463;   Lebus  v,  Wayne-Ratter- 
Diet.  man  Co.  (Ky.  1893),  21  S.  W.  Rep. 652; 

S.  Arnold  v,  U.  S.,  9  Cranch  (U.  S.)  Thrower  t>.  Brandon,  89  Ala.  406. 

104;   Priest  V.  Tarlton,  3  N.  H.  93;  In   Pearpoint  v.  Graham,  4  Wash. 

Wheeler  v.  Bent,  4  Pick.  (Mass.)  167;  (U.    S.)   232,    Washington,    T.,    said: 

Adams  v.  Cummiskey,4Cush.  (Mass.)  '*  Where  the  computation  of  time  is  to 
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be  made  exclusive  of  such  day.*     But  the  general  tendency  of 

the  modern  authorities^  where  an  act  is  required  to  be  done  within 

be  made  from  an  act  done,  the  day  on  was  held  to  expire  at  the  close  of  the 

which  the  act  is  performed  is  included,  31st  day  of  March  next.  But  in  this  case 

because  the  act  is  the  terminus  a  quo  the  decision  is  put  expressly  on  the  un- 

the  computation  is  to  be  made ;  and  derstanding  of  the  country  respecting 

there  being  in  contemplation  of  law  no  the  end  of  a  tenant's  term.    Marys  v, 

fraction  of  a   day,  unless  when  an  in-  Anderson,  24  Pa.  St.  272. 

quiry  as  to  priority  of  acts  done  in  the  In  computing  the  time  between  the 

same  day  becomes  necessary,  the  term-  teste  of  an  execution  and  the  return, 

inus  is  considered  as  commencing  on  the  day  of  the  teste  is  to  be  included 

the  first  moment  of  that  day ; "  citing  and  the  day  of  the  return   excluded. 

Clayton's  Case,  L.  R.,  5  Ch.  15;  Castle  Ogden   v.    Redman,  3   A.    K.  Marsh. 

V,  Burditt,  3  T.  R.  623;  Norris  v.  The  (Ky.)  234. 

Hundred  of  Gaustin,  2  Roll.  Ab.  520:  In  applications  for  a  new  trial  under 
In  Thomas  r.  Afflick,  16  Pa.  St.  14,  the  Kentucky  Civ.  Code,  ^  371,  where 
it  was  held  that  the  rule  of  common  the  requirement  is  that  the  motion  be 
law  as  to  the  computation  of  time  is  to  made  within  three  days  after  the  de- 
include  the  first  day  and  exclude  the  cision,  the  day  of  the  decision  and  the 
last,  ahd,  therefore,  where  notice  to  a  day  of  the  motion  must  both  be  corn- 
justice  of  the  peace  of  an  intended  suit,  puted.  Long  v.  Hughes,  i  Duv. 
given   in  pursuance  of  Pennsylvania  (Ky.)  387. 

Act  of  March  21,  1772,  §  i,  was  served  The  day  on  which  an  execution  issues 

on  May  19,  and  suit  brought  on  June  is  included  in  the  time  which   it  has 

18,   the   notice  was  given  thirty  days  to   run.     Ryman    v,  Clark,  4    Blackf. 

before  the  suit.    The  rule  laid  down  in  (Ind.)  329. 

Goswiler's  Estate,  3  Pen.  &  W.  (Pa.)  In  Indiana^  the  day  fixed  by  a  jus- 
200,  was  disapproved  in  the  above  case ;  tice  of  the  peace  for  the  trial  of  the 
but  the  court,  in  Cromelin  v.  Brink,  29  right  of  property  in  goods  taken  in  ex- 
Pa.  St.  522,  said  that  Goswiler's  Case  ecution,  must  be  within  five  days  after 
was  overthrown  without  an  attempt  at  the  claim  to  the  goods  is  filed.  I  n 
either  reason  or  authority,  and,  over-  reckoning  the  time,  the  day  on  which 
ruling  Thomas  v,  Afflick,  16  Pa.  St.  14,  the  claim  was  filed  must  be  counted, 
adhered  to  the  modern  doctrine.  Long  v.  McCIure,  5  Blackf.  (Ind.)  319. 
Under  the  Delaware  statute  for  dis-  When  a  statute  requires  service  for 
charging  debtors  after  five  days  im-  a  fixed  number  of  days,  the  mode  of 
prisonment,  the  first  and  last  days  are  computation  is  to  include  the  day  of 
to  be  included.  Fortner's  Case,  2  service  and  to  exclude  the  other.  But 
Harr.  (Del.)  461.  when  it  requires  a  number  of  entire 
In  computing  the  time  for  the  limi-  days,  both  must  be  excluded.  Garner 
tation  of  actions  against  a  person  from  v,  Johnson,  22  Ala.  494. 
the  day  of  his  coming  of  age,  the  day  1.  In  the  computation  of  time, 
he  attained  his  majority  is  to  be  whether  the  day  on  which  an  act  is 
counted ;  in  computing  his  majority,  done  or  an  event  happened,  is  to  be  in- 
the  day  of  his  birth  is  to  be  included,  eluded  or  excluded,  must  depend  upon 
Ross  7^  Morrow,  85  Tex.  172.  See  also  the  circumstances  and  the  reason  of  the 
Phelan  v.  Douglass,  11  How.  Pr.  (N.  thing,  so  that  the  intention  of  the  par- 
Y.  Supreme  Ct.)  193.  ties  may  be  effected.  Such  a  construe- 
Under  the  Connecticut  Gen.  Sts.,  p.  tion  should  be  given  as  would  operate 
83,  §  2,  requiring  notice  to  be  given  of  most  to  the  ease  of  the  parties  entitled  to 
-town  meetings,  by  a  warning  sign  set  favor,  and  by  which  rights  would  bese- 
on  a  post  at  least  five  days,  inclusive,  cured  and  forfeitures  avoided.  O'Con- 
before  the  meeting,  it  was  held  that  the  nor  7'.  Towns,  i  Tex.  107.  See  also 
term  •'  five  days,  inclusive,"  means  five  Dowling  v,  Foxall,  i  B.  &  B.  193 ; 
days  inclusive  of  the  day  on  which  the  Bigelow  v.  Willson,  i  Pick.  (Mass.) 
notice  is  posted,  but  exclusive  of  the  485;  Lester  i'.  Garland,  15  Ves.  248; 
day  on  which  the  meeting  is  to  be  held.  Blaymire  v.  Hayley,  6  M.  &  W.  49; 
Brooklyn  Trust  Co.  r.  Hebron,  51  Taylor  r.  Brown,  147  U.  S.  640. 
Conn.  22.  In  the  computation  of  time  from  an 
Where  a  lease  was  made  for  one  year  act  done,  the  day  on  which  the  act  is 
from  the  first  day  of  April,  the  term  done  will  be  excluded,  whenever  such 

4 


e«ii«rml  Bala  for       TIME  {COMPUTA  TION  OF),  Oompatotlinu 

a  limited  period,  from  or  after  a  particular  time  or  event,  is  to 
exclude  the  day  thus  designated,  and  include  the  last  day  of  the 
specified  period.* 

exclusion  will  prevent  an  estoppel  or  Ford,  14  111.  332;  Vairin  T^  Edmonson, 

save  a  foWeiture.     Windsor  v.  China\  10  111.  270;  Zimmerman  v.  Cowan,  107 

4  Me.  298;  Flint  V.  Sawyer,  30  Me.  226;  111.  631;  47   Am.  Rep.  476 ;  Brown  v. 

Moore  v.  Bond,  18  Me.  142;  State  v,  Chicago,  117  111.  21;  Prior  r.  People, 

Gasconade  County  Ct,   33   Mo.  102;  107  111.  628;  Weld  v.  Barker,  153  Pa. 

State  V.  Schnierle,  5  Rich.  (S.  Car.)  St.  465;  Browne  v.  Browne,  3  S.  &  R. 

299;  Williamson  v.  Farrow,  i    Bailey,  (Pa.)  496;  Sims  v.  Hampton,  i  S.  &R. 

(S.  Car.)  611;  21   Am.  Dec.  492;  Mc-  (Pa.)  411;  Weeks  v.  Hull,   19  Conn. 

El  wee  T'.  White,  2  Rich.  (S.  Car.)  95.  376;    Sands   r.   Lyon,    18    Conn.   18; 

In  cases  of  forfeiture,  the  day  of  the  Evans  v.  Bowers,  13  Colo.  511 ;  Wright 

event,  after  which  in  a  specified  num-  t^. Maus,  iii  Ind.  422;  Kimm  v.  Osgood, 

ber  of  days  the  forfeiture  occurs,  will  19  Mo.  60;  White  v,  Haworth,  21  Mo. 

be  excluded.     And  in  applying  this  App.  439;   Deere  t\   Hucht,  32   Mo. 

doctrine  to  a  quasi  forfeiture,  a  court  App.    153;   St.  Louis  v.  Bam  brick,  41 

of  equity  should  lean  against  the  con-  Mo.  App.  648;  Smith  County  v.  La- 

struction     which     favors      forfeiture,  bore,  37  Kan.  486 ;  Beckwith  v,  Doug- 

Thorne  v.  Mosher,  20  N.  T.  Eq.  257.  las,  25  Kan.  229;  Conklin  v.  Marshall- 

In  Blake  t^.  Crowninshield,  9  N.  H.  town,  66  Iowa  122;  Lang  f.  Phillips, 

304,  Wilcox,  J.,  said:  "The  tendency  27  Ala.  311;  Louisville,  etc.,  R.  Co.  v, 

of  the  more  recent  decisions,  undoubt-  Watson,  90  Ala.  68;  Loosse  v.   Vogel, 

edly,  is  to  exclude  the  day  of  the  act,  80  Ala.  308 ;  State  v»  Mounts,  36  W. 

unless  to  save  a  forfeiture,  or  for  some  Va.   179;   Wing  v,   Davis,  7   Me.  31 ; 

other  special  reason,  it  becomes  neces-  Peables  v,   Hannaford,  18  Me.    106; 

sary  to  reckon  it  inclusive."  Ward  v,  Walters,  63  Wis.  39;  Elder  v, 

1.  Dutcher  v.  Wright,  94  U.  S.  553 ;  Bradley,  2  Sneed  (Tenn.)  247 ;  Gorham 

Farwell  v,  Rogers,   4  Cush.  (Mass.)  v.  Wing,  10  Mich.  486;  Chaddock  v, 

460;  Portland  Bank  v,  Maine  Bank,  11  Bar^,  93  Mich.  542;  Warren  v.  Slade, 

Mass.  204;  Buttrick  v.  Holden,  8  Cush.  23  Mich,  i ;   9  Am.  Rep.  70;   Shelton 

(Mass.)  233 ;  Fuller  v.  Russell,  6  Gray  v.  Gillett,  79  Mich.  173;    Anderson  v. 

(Mass.)  128;  Seekonk  v.  Rehoboth,  8  Baughman,  6  Mich.  298;  Burn;.  Lewis, 

Cush.  (Mass.)  371 ;  Bigelow  r.  Willson,  6  Tex.  76;  Hill  v,  Kerr,  78  Tex.  213; 

1  Pick.  (Mass.)  485;  Bemist;.  Leonard,  White  v,  German  Ins.  Co.,  15  Neb. 
118  Mass.  502;  19  Am.  Dec.  470;  Swift  660;  State  v.  Weld,  39  Minn.  426; 
V.  Touseyl  5  Ind.  196;  Krohn  v.  Temp-  Spencer  v.  Haug,  45  Minn.  231 ;  Hall 
lin,  2  Ind.  146;  Hathaway  T/.  Hathaway,  v,  Cassidy,  25  Miss.  48:  Howbert  v, 

2  Ind.  513;  Womack  i».  McAhren,  9  Heyle,  47  Kan.  58;  State  v.  Winter 
Ind.  6;  Faure  v,  U.  S.  Exp.  Co.,  23  Park,  25  Fla.  371;  Sheldon  Bank  v, 
Ind.  48;  Vogel  v.  State,  107  Ind.  374;  Royce,  84  Iowa  288;  Backers.  Pyne, 
Hill  V,  Pressley,  96  Ind.  447;  Catterlin  130  Ind.  288;  Baltimore,  etc.,  R.  Co.  v, 
V.  Frankfort,  87  Ind.  45;  Reigelsberger  Flinn,  2  Ind.  App.  55  ;  Montgomery  v. 
V.  Stapp,  91  Ind.  311 ;  Kerr  t'.  Haver-  Souder,  8  Lane.  L.  Rev.  (Pa.)  185; 
stick,  94  Ind.  178;  Cornell  v.  Moulton,  Pellew  v.  Wonford,  9  B.  &  C.  134;  17 

3  Den.  (N.  Y.)  12;  Homan  v.  Liswell,  E.  C.  L.  343. 

6C0W.  (N.  Y.)659;  Matterof  Carhart,  In  Lester  v.  Garland,  i^  Ves.  248, 

2  Dem.    (N.  Y.)   627;   Exp,  Dean,  2  the  Master  of  the  Rolls  said :     **It  is 

Cow.  (N.  Y.)  605;  14  Am.  Dec.  521 ;  not  necessary  to  laj  down  any  general 

Hoffman  v.  Duel,  5  Johns.  (N.  Y.)  232 ;  rule  upon  this  subject,  but,  upon  tech- 

Judd  V.  Fulton,  10  Barb.  (N.  Y.)  117;  nical  reasoning,  I  rather  think  it  would 

Commercial  Bank  v.  Ives,  2  Hill  (N.  be  more  easy  to  maintain  that  the  day 

Y.)  355;  Magnusson  v.  Williams,  iii  of  an  act  done  or  event  happening 

111.  450;  Chicago,  etc.,  R.  Co.  v,  Evans,  ought,  in  all  cases,  to  be  excluded  than 

39  111.  App.  261 ;  Roan  v,  Rohrer,  72  that  it  should  in  all  cases  be  included." 

111.  582;  Bowman  v.  Wood,  41  111,  203;  In  Carothers  v.  Wheeler,  i  Oregon 

Swing  V.  Bailey,  5  111.  420;  Higgins  v,  194,  the  court  said  :     **  We  hold  upon 

Halligan,  46  111.  173;  Harper  t'.  Ely,  authority,  as  well  as  in  accordance  with 

56  111.  179;  Pugh  r.  Reat,  107  111.  440;  the  rule  laid  down  in  our  statute,  that 

Waterman  v.  Jones,  28  111.  55 ;  People  the  time  within  which  an  act  is  to  be 

V.  Hatch,  33  111.   14 ;    Richardson   v,  done,  shall  be  computed  by  excluding 
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the  first  day  and   including  the  last."  of  said  land  and  house,  and  shall  pay 

See  also  Hahn  t;.  Dierkes,  37  Mo.  574.  to  said  O.  therefor  the  sum  of  sixteen 

Under  a  statute  requiring  that  cer-  hundred  dollars,"  it  was  held  that  an 

tain    penalties    incurred    by   railroad  offer  made  by  the  plaintiff  on  Novem- 

companies  shall  be  sued  for 'within  ten  ber  26,  1849,  '^'^^  made  on  the  proper 

days,  the  day  on  which  the  penalty  is  day,  and  entitled  him  to  recover  the 

incurred  is  to  be  excluded.    People  v.  money.   Oatman  v.  Walker,  33  Me.  67. 

New  York  Cent.  R.  Co.,  28  Barb.  (N.  Where    a    lien    claim  required    by 

Y.)  384.  statute  to  be  filed  at  or  before  the  ex- 

In  computing  the  time  in  which  a  piration  of  six  months  after  materials 

debtor,  who  has  been  arrested  on  exe-  were  furnished,  it    was  held  that    a 

cution,  and  given  bond,  must  apply  and  claim  filed  for  record  on  the  9th  of  July 

be  admitted  to  take  the  oath  prescribed  was  in  sufHcient  time;  the  last  item  in 

for  poor  debtors,  the  statute  fixes  the  the    account  for  materials  furnished 

method  of  computation,  which  is  to  be  having  been  delivered  on   the  9th  of 

exclusive  of  the  day  of  the  arrest.  Bell  January  preceding,  this  day  being  ex- 

V.  Adams,  10  N.  H.  181.    See  also  Odi-  eluded  in  the  calculation.    Trustees  v. 

orne  v,  Quimby,  11  N.  H.  224.  Heise,  44  Md.  453. 

By  the  Nexv  Hampshire  Rev.  Sts.,  In  Goswiler's  Estate,  3  Pen.  &  W. 
ch.  I,  ^  25,  one  uniform  rule  is  estab-  (Pa.)  200,  it  was  held  that  whenever 
lished  excluding  the  day  of  the  date  in  by  a  rule  of  court,  or  an  act  of  the  leg- 
all  cases  not  otherwise  provided  for.  islature,  a  given  number  of  days  are 
Scovell  V.  Holbrook,  22  N.  H.  269;  La-  allowed  to  do  an  act,  or  it  is  said  an  act 
Favour  v.  Bartlett,  42  N.  H.  555 ;  Sol-  may  be  done  within  a  given  number  of 
diers'  Voting  Bill,  45  N.  H.  613.  days,  the  day  in  which  the  rule  is  taken 

The  day  on  which  judgment  is  ren-  or  the  decision  made,  is  excluded, 

dered  is  not  to  be  included  in  the  com-  In  computing  the  time  within  which 

putation  of  the  two  years  within  which  an  action  of  account  is  barred  by  the 

a  writ  of  error  may  be  sued  out.    Lub-  Statute  of    Limitations,  the   day  on 

bock  V.  Cook,  49  Tex.  96.  which  the  cause  of  action  arose  is  to  be 

A  proper  construction  of  the  Texas  excluded.    Menges  v,  Frick,  73  Pa.  St. 

Act  of  1846,  to  regulate  proceedings  in  137;  13  Am.  Rep.  731.    See  also  Cas- 

thedistrict  courts,  requires  that  the  day  cade  v,  Lewis,  148.  Pa.  St.  334;  Mc- 

of  the  meeting  of  the  court  should  be  CuUoch  v.  Hopper,  47  N.  J.  L.  189;  54 

excluded,  in   the  computation  of   the  Am.  Rep.  146;  State  v,  Jackson,  4  N. 

time  in  which  a  defendant  is  allowed  to  J.  L.  323 ;  Den  v.  Drake,  8  N.  J.  L. 

file  his  answer.     Hollis  v,  Francois,  i  303;  Day  v.  Hall,  12  N.  J.  L.  203. 

Tex.  118.  In  Evans'  Case,  29  N.  J.  Eq.  571,  the 

In   Cromelien  v.  Brink,  29  Pa.  St.  question  was  as  to  the  computation  of 

522,  the  doctrine  formerly  held  by  the  the  ten  days  from  the  death  of  the  tes- 

courts  that  the  first  day  of  the  com-  tator,  after  which  time  a  will  might  be 

putation  is  to  be  excluded,  was  reaf-  proved  before  a  surrogate.    It  was  held 

firmed,  and  the  reason  supporting  the  that  where  the  testator  died  on  the 

cases  of  Bigelow  v.  Willson,  i  Pick.  19th  of  the  month,  the  admission  of 

(Mass.)  485,  and  People  v.  Sheriff,  19  his  will  to  probate  on  the  29th  of  the 

Wend.  <N.  Y.)  87,  adopted.    It  was  month  was  contrary  to  law;  the  stat- 

held  that  land  sold  for  taxes  on  the  loth  ute  declaring  in  explicit  terms  that  the 

of  June,  1850,  was  redeemed  in  time  on  will  should  not  be  admitted  to  probate 

the  loth  of  June,  1852  ;  the  law  requir-  until  after  ten  days, 

ing  the  redemption  to  be  made  within  The  thirty  days'  grace  allowed  by  a 

two  years   after  the  sale.      See    also  mortgage  for  the  payment  of  interest 

Marks  v,  Russell,  40  Pa.  St.  372,  aff^g^  after  it  has  become  due  and  payable, 

Goswiler's  Estate,  3  Pen.  &  W.  (Pa.)  are  to  be  counted  exclusive  of  the  day 

200;  Duffy  t^.  Ogden,  64  Pa.  St.  240.  on  which  the  interest   becomes  due. 

Where  a  contract  recited  that  de-  Serrell  v.  Rothstein,  49  N.  J.  Eq.  385. 

fendants  conveyed  to  plaintiff  certain  In  Nebraska^  the  rule  of  computa- 

real  estate  by  deed  dated  November  25,  tion  excluding  the  first  day  and  includ- 

1848,  and  covenanted  '*  that  if  at  the  ing  the  last,  is  prescribed  by  statute, 

expiration  of  one  year  from  the  date  of  Monell  v.  Terwilliger,  8  Neb.  360. 

said  deed,  said  O.  shall  prefer  to  re-  In  Chapman  v,  Allen,  33  Neb.  129, 

convey  said  land  and  house,  and  shall  it  was  held  that  proceedings  in  error 

offer  to  do  the  same,  that  the  under-  commenced  July  9,  1891,  where  judg- 

signed  shall  accept  such  reconveyance  ment  had  been  rendered  July  8,  1890, 
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2.  From  the  Date,  or  from  the  Day  After  the  Date. — The  words 
from  the  date,"  or  "  from  the  day  after  the  date  "  have  the  same 
meaning,  and  are  to  be  construed  as  they  may  best  effectuate  the 
presumed  intention  of  the  parties  who  employ  them;*  but,  in  the 

were  not  within  one  year  from  the  Irving  v,  Humphreys,  Hopk.  (N.  Y.) 
rendition  of  the  judgment  in  the  court  564;  Jones  r.  Planters*  Bank,  5  Humph, 
below;  the  year  expiring  on  the  8th  of  (Tenn.)  619;  42  Am.  Dec.  471 ;  Man- 
July,  1891.  ninjg  V.  Dove,  10  Rich.  (S.  Car.)  395; 

In  Camm  r.  Warden,  I  Houst.  (Del.)  Meredith   v.   Chancey,    S9    Ind.  466; 

188,  under  a  rule  of  court  requiring  ten  Stebbins  v.  Anthony/ 5  Colo.  348 ;  In 

days*  notice  of  the  time  of  laying  down  re    Senate    Resolution,   9  Colo.  633 ; 

pretentions  to  land,  it  was  held  that  a  Knoxville  City  Mills  Co.  v.  Lovinger, 

notice  dated  and  served  on   the  fifth,  83  Ga.  563. 

where  the  survey  was   made  on  the  In  computing  the  time  of  delivering 

fifteenth,  was  suflScient.  a  list  of  a  jury,  the  day  of  delivery  and 

A  statutory  rule  for  computing  time  the  day  of  trial  must  both  be  excluded, 

does  not  apply  where  the  first  or  last  State  v.  McLendon,   i    Stew.   (Ala.) 

day  on  which  an  act  may  be  done  is  195.     See  also  Cook  v.  Gray,  6  Ind. 

expressed  in  the  instrument.    North-  33c;  Jackson  v,  Vaulkenburgh,  8  Cow. 

western  Guaranty  Loan  Co.  v,  Chan-  (N.  Y.)  360;  Sanders  v.  Norton,  4  T. 

nell  (Minn.  1893).  55  N.  W.  Rep.  i3i.  B.  Mon.  (Ky.)  464;  Robinson  v.  Fos- 

PranlMory  Rot«a. — Where  a  note  is  ter,    13    Iowa    186;    Isabelle  v.    Iron 

made  payable  in  a  given  number  of  Cliffs  Co.,  57  Mich.   i3o;  Coquard  v, 

days,  the  day  of  the  date  is  excluded  Bochmer,  81    Mich.    4^15;    Delaware, 

in    computing    the   time.    Leavitt  7'.  etc.,  R.  Co.  v.  Mehrhof  Bros.  Co.,  53 

Simes,  3  N.  H.  14;  Avery  v,  Stewart,  2  N.  J.  L.   205;   Willey  v,  Laraway,  64 

Conn.  69 ;  7  Am.  Dec.  340 ;   Homes  v.  Vt.  566. 

Smith,  16  Me.   181 ;  Blanchard  v,  Hil-  The  rule  that,  in  computing  certain 

liard,   11    Mass.  85;    Woodbrtdge    v,  legal  days,  neither  the  day  of  the  no- 

Brigham,  12  Mass.  403;  7  Am.  Dec.  85;  tice  nor  that  on  which  the  act  Is  to 

Presbrey  v.  Williams,  15  Mass.  192 ;  be  done  are  included,  does  not  apply  to 

Biitch  V.  Brewer,  83  Ga.  333 ;  Henry  v.  art.  361,   C.  C,  which  provides  that 

Jon es, "8  Mass.  453 ;   Hicks  v.   Blanch-  agreements  between  tutors  and  their 

ard,  60  Vt.  673.  wards    arrived  at    the    age    of    their 

''  Clear  Day.'* — Where  a  statute  pre-  majority,  are  null,  unless  preceded  by 

scribes  a  certain  number  of  clear  days,  a  full  account  and  vouchers  rendered 

both  the  day  on  which  the  notice  is  ten  days  previous  to  the  agreement, 

served  and  the  day  of  the  proceeding  Hodgson  v.  Roth,   33  La.   Ann.  941. 

must  be  excluded.    Stewart  v,  Meyer,  See  also  State  v,  Ellis,  40  La.  Ann.  793. 

54  Md.  454.     See  also  Walsh  v,  Boyle,  The  New  2'ork  Code  Civ.  Proc,  § 

30  Md.  262 ;  Hoffman  v.  Duel,  5  Johns.  788,   regulating    the    computation    of 

(N.  Y.)  332;  Rex  V,  Cumberland,  4  N.  time,  applies  to  courts  not  of  record. 

&  M.  378;  Barber  v.  Chandler,  17  Pa.  Dorsey  v.  Pike,  46  Hun  (N.  Y.)  112. 

St.  48;  jC5  Am.  Dec.  533;  Reg  v.  Shrop-  1,  Oatman  v.  Walker,  33  Me.  67. 

shire,  8  Ad.  &  El.  173 ;   35  E.  C.  L.  By  some  of   the  adjudged  cases,  a 

767 ;  Reg.  V.  Middlesex,  3  D.  &  L.  109;  distinction  has  been  made  between  the 

Mitchell  V.  Foster,  12  Ad.  &  El.  472;  date,  and   the  day  of  the  date  of  a 

40  £.  C.   L.  98;   Watson  v.  Eales,  23  written  instrument.    This  distinction 

Beav.  294.  can  be  of  no  practical  use,  and  is  well 

In  Gillispie  v.  White,  16  Johns.  (N.  calculated  to  mislead.    Weeks  v,  Hull, 

Y.)   117,  Spencer,  J.,  said:  "It  is  the  19  Conn.  376. 

practice  of  this  court  and  the  King's  In  Pugh  v,  Leeds,  Cowp.  714,  the 
Bench,  where  any  act  is  to  be  done  question  was  whether  the  execution  of 
within  a  specified  number  of  days,  to  a  lease  for  twenty-one  years  to  corn- 
consider  the  day  on  which  notice  is  mence  from  the  day  of  the  date,  was  a 
given,  and  the  day  on  which  the  act  is  compliance  with  a  power  reserved  in  a 
to  be  done,  the  one  inclusive,  and  the  marriage  settlement  to  lease  for  twenty- 
other  exclusive,  without  any  particular  one  years  in  possession  but  not  in  re- 
designation  that  the  one  or  the  other  version,  and  it  depended  on  the  ques- 
shall  be  exclusive.'*  See  also  Owen  v,  tion  whether  the  phrase** to  commence 
Slatter,  a6  Ala.  547 ;  62  Am.  Dec.  745 ;  from  the  day  of  the  date ''  was  to  be 
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absence  of  particular  circumstances,   they  are   to   be  taken  to 
exclude  the  day  of  the  date.^ 

construed  exclusively  or  inclusively  of  never  to  be  rejected,  unless  it  appears 
the  day  on  which  the  lease  bore  date,  that  a  different  computation  was  in- 
After  a  minute  examination  of  all  the  tended.  So,  also,  if  we  consider  the 
cases  which  had  been  decided  on  the  question  independent  of  the  authori- 
construction  of  the  words  '*from  the  ties,  it  seems  to  me  impossible  to  raise 
day  of  the  date "  used  in  instruments,  a  doubt.  No  moment  of  time  can  be 
the  court,  through  Mansfield,  J.,  estab-  said  to  be  after  a  given  day,  until  that 
lished  the  principle  that  the  meaning  day  has  expired.''  See  also  Calvert  v. 
of  the  phrases  was  the  same,  and  that  Williams,  34  Md.  673 ;  Cummins  v. 
neither  of  them  was  to  have  an  abso-  Homes,  11  111.  App.  158. 
lute  and  invariable  sense  attached  to  Where,  by  the  rules  of  practice  of  the 
it,  but  that  they  were  to  receive  an  court,  any  subsequent  proceeding  in  the 
exclusive  or  inclusive  construction  ac-  cause  is  required  to  be  had  in  a  limited 
cording  to  the  intention  with  which  time,  or  within  a  certain  number  of 
they  were  used,  to  be  derived  from  the  days  from  or  after  any  previous  pro- 
context  and  subject-matter,  and  so  as  ceedine8,the  whole  of  the  day  on  which 
to  effectuate  and  not  destroy  the  deeds  the  order  was  entered  is  to  be  excluded 
of  parties.  See  also  Sands  v,  Lyon,  18  in  the  computation  of  time.  But  where 
Conn.  18.  previous  notice  of  a  motion  or  of  any 
1.  In  Seekonk  v,  Rehoboth,  8  Cush.  other  proceeding  in  a  suit  is  required 
(Mass.)  371,  Shaw,  C.  J.,  said:  "We  to  be  given,  the  whole  of  the  day  on 
consider  it  now  well  settled  as  a  gen-  which  the  notice  was  served  is  to  be 
eral  rule,  that  when  an  act  is  to  be  doive  included  in  the  computation  of  time, 
within  a  given  number  of  days  from  and  the  day  upon  which  the  motion  is 
the  date,  or  day  of  the  date,  or  act  done,  to  be  made  is  excluded.  Vandenburgh 
the  day  of  the  date  is  excluded ;  other-  v.  Van  Rensselaer,  6  Paige  (N.  Y.)  147. 
wise,  an  act  to  be  done  in  one  day  must  See  also  Bissell  v,  Bissell,  11  Barb.  (N. 
be  done  on  the  same  day ;  and  as  there  Y.)  96. 

is  no  fraction  of  a  day,  such  stipulation  In  Rand  v.  Rand,  4  N.  H.  267,  the 
must  create  an  obligation  to  do  it  in-  court  said :  "In  the  computation  of 
stanter^^  See  also  Fuller  x\  Russell,  6  time  from  a  date,  or  from  the  day  of 
Gray  (Mass.)  128;  Millett  v.  Lemon,  a  date,  we  consider  the  settled  rule 
113  Mass.  355;  Wiggin  v.  Peters,  i  Met.  in  this  state  to  be,  that  the  day  of  the 
(Mass.)  127;  Page  v,  Weymouth,  47  date  is  to  be  excluded."  See  also 
Me.  238;  Lorent  v.  South  Carolina  Sheets  v.  Sheldon,  2  Wall.  (U.  S.)  177; 
Ins.  Co.,  I  Nott  &  M.  (S.  Car.)  505;  Blake  v,  Crowninshield,  9  N.  H.  304; 
Smith  V.  Dickey,  74  Tex.  61 ;  Williams  Priest  v.  Tarlton,  3  N.  H.  94;  Chiles  v. 
V,  Burgess,  I3  Ad.  &  El.  635;  40  E.  C.  Smith,  13  B.  Mon.  (Ky.)  461 ;  Batman 
L.  142;  Ammerman  v.  Digges,  12  Ir.  t;.  Megowan,  i  Mete.  (Ky.)  548;  White 
C.  L.  R.  App.  I.  V.  Crutcher,  i  Bush  (Ky.)  473;  Hand- 
In  Bemis  t;.  Leonard,  118  Mass.  502;  ley  V,  Cunningham,  12  Bush  (Ky.) 
19  Am.  Rep.  470,  it  was  held  that  un-  401;  Pyle  v.  Maulding,  7  J.  J.  Marsh, 
der  the  provisions  of  the  statute  re-  (Ky.)  202;  Wood  v.  Com.,  11  Bush 
quiring  a  copy  of  the  w^rit  and  of  the  (Ky.)  220;  Pugh  v,  Reat,  107  111.  440; 
return  of  the  attachment  of  bulky  per-  Carson  i'.  Love,  8  Yerg.  (Tenn.)  215; 
sonal  property,  to  be  deposited  in  the  Goode  v,  Webb,  52  Ala.  452;  Atkins  v, 
town  clerk's  office  at  any  time  within  Sleeper,  7  Allen  (Mass.)  487;  Perry  f . 
three  days  thereafter,  the  day  of  the  Provident  L.  Ins.  Co.,  99  Mass.  162; 
attachment  is  to  be  excluded  in  com-  Wayne  v.  Duffy,  i  Phila.  (Pa.)  367; 
puting  the  three  days  within  which  Hampton  v.  Ehrenzeller,  2  Brown 
copies  may  be  deposited  in  the  clerk's  (Pa.)  18;  Blackman  v.  Nearing,  43 
office.  Conn.  56;  21  Am.  Rep.  634 ;  McGavock 

In    Bigelow    v,    Willson,    i     Pick,  v.  Pollack,  13  Neb.  535. 

(Mass.)  4S5,  Wilde,  T.,  said:  *'  We  are  In  Wilcox  v.  Wood, 9  Wend.  (N.  Y.) 

warranted  by  the  authorities  to  say,  that  346,  the  court  said  :  "Where  reference 

when  time  is  to  be  computed  from  or  is  had  to  the  day  of  date  for  comput- 

after  the  day  of  a  given  date,  the  day  ing  time,  I  know  of  no  decision  in  this 

is  to  be  excluded  in  the  computation,  state  settling  the  point." 

And  that  this  rule  of  construction  is  In  the  computation  of   time  upon 
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m.  Rule  as  to  Fkactiohb  of  a  Day.— (See  Day,  vol.  5,  p.  89.) 
IV.  XTflE  OF  THE  W0BD8  •*  UVTIL "  AlTD  "  Tlix."— The  use  of  the 

word  "  until  "  generally  implies  an  intention  to  exclude  the  day 
to  which  it  refers,  unless  a  contrary  intention  appears  from  the 
context  of  the  statute  or  instrument  in  which  the  word  is  used.* 

The  word  **  till  "  has  been  held  to  include  the  day  to  which  it  is 

service  of  notice  of  trial,  the  day  of  of  May,  1866,  it  was  held  that  the  one 

service  is  to  be  excluded,  and  the  first  year  which  the  owner  had  to  redeem 

day  of  term  is  included.     Easton  v.  land  from  the  sale  and  to  pay  the  taOces, 

Chamberlin,  3  How.  Pr.  (N.  Y.  Su-  had  not  expired,  and  that,  consequently, 

preme  Ct.)  413 ;  Daton  v,  Mclntyre,  5  the  deed  was  executed   prematurely. 

How.  Pr.  (N.  Y.  Supreme  ft.)  117.  Annan  r.  Baker,  49  N.  H.  161. 

In  Seward  T'.  Hayden,  150  Mass.  158;  Where  an  act  of  the  legislature, 
15  Am.  Rep.  183,  Knowlton,  ].,  said:  November  29,  1871,  required  all  field 
*' In  reckoning  from  a  day  or  a  dlate,  the  notes  that  had  been  withdrawn  from 
rule  generally  adopted  excludes  the  the  land  office  to  be  returned  in  twelve 
day  from  which  the  reckoning  runs,  months  from  its  passage,  it  was  held 
Many  early  cases  stated  a  distinction  that  the  return  of  the  notes  on  Novem- 
between  computations  from  a  day  or  a  ber  29,  1872,  was  in  time.  Hill  v, 
date,  and  computations  from  an  act  Kerr,  78  Tex.  213. 
done  or  from  an  event.  But  this  dis-  1.  Ryan  x\  State  Bank,  10  Neb.  524; 
tinction  does  not  rest  upon  a  sound  Kendall  z*.  Kingsley,  t30  Mass.  94; 
principle,  and  in  most  jurisdictions  it  is  Nichols  v,  Ramsel,  2  Mod.  280;  Wick- 
no  longer  recognized.  The  tendency  er  v.  Norris,  Cas.  Temp.  Hardw.  116; 
of  recent  decisions  is  very  strongly  Bemis  v.  Leonard,  1 18  Mass.  502 ;  19 
towards  the  adoption  of  a  general  rule  Am.  Rep.  470;  Atkins  v.  Boyleston 
which  excludes  the  day  as  the  tertni-  F.  &  M.  Ins.  Co.,  5  Met.  (Mass.)  439; 
nusa  quoin  such  cases.    But  this  rule  is  37  Am.  Dec.  692. 

not  inflexible ;  and  in  the  interpretation  Where  a  trader  petitioned  the  court 

of  a  statute  or  contract,  it  yields  to  a  of  bankruptcy  for  arraignment  under 

manifest  purpose  or  intention  in  con-  12  &   13   V'ict.,  ch.   106,  §  211,  pray- 

flict  with  it.''  ing  that  his  person  might  be  protected 

In   Lysle  v,  Williams,  15   S.  &  R.  from  all  process  until  further  order, 

(Pa.)  135,  the  day  a  bond  was  dated  the  commissioner  made  an  order  which, 

was  included  in  computing  the  time  after  reciting  the  petition,  proceeded 

for  issuing  a  scire  facias,  thus:  "  I  hereby  grant  such  protection 

In  Columbia  Turnpike  Road  v.  Hay-  in  order  that  the  personal  property  of 

wood,  10  Wend.  (N.  Y.)  422,  the  rule  the  trader  be  protected  from  process 

is  laid  down  that  in  determining  the  until  the  29th  of  July  next,"  and  the 

time  within  which  process  or  notice  court  appointed  a  meeting  for  twelve 

must  be  served,  the  language  of  the  o'clock  on  that  day  for  the  creditors  to 

statute  must  be  observed;  and  where  assent  to  or  dissent  from  the  arraign- 

an  act  is  to  be  done  in  a  certain  number  ment  proposed   by  the  trader.     The 

of  days  before  a  day  stated,  then  that  court  held  that  the  word  '*  until  "in 

day  is  excluded  in  the  computation,  the  order  must  be  understood  inclusive 

See  also  Chaddock  v,  Barry,  93  Mich,  of  the  29th  of  July,  the  day  until  which 

543;  Arnold  v.   Nye,  23   Mich.  286;  the  protection  was  given.    Backhouse 

Charles   v,   Stansbury,  3    Johns.   (N.  v,  Mellor,  4  H.  &  N.  116;  28  L.  J.  Ex. 

Y.)  261.  141 ;  5  Jur.  N.  S.  175. 

Where  the  terms  of  a  policy  of  in-  A  party  insured  his  goods  against 

surance  required  assessments  to  be  paid  fire,  with  an    insurance    company,  by 

within  thirty  days  from  the  date  of  the  policy  for  six  months,  whereby  it  was 

notice  thereof,  it  was  held  that  the  day  provided  that  from  the  14th  of  Febru- 

on    which    the    notice    was    received  ary,  1868,  "until"  the  14th  of  August, 

should    be    excluded.    Protection    L.  1^68,  or  so  long  after  as  the  assured 

Ins.  Co.  V.  Palmer,  81  111.  88.  should  pay  the  sum  of  $225.00,  and  the 

Where   land  was  sold  for  taxes  on  company  at  the  time  above  mentioned 

the  fourth  day  of  May,  1865,  and  the  accept  the  same,  the  fund  should  be 

collector  delivered  his  deed   for  the  liable  to  make  good  losses  by  fire  to 

land  to  the  purchaser  on  the  fourth  day  the  goods.     The  assured  intended  to 
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prefixed.*  But  "  till  next  term  of  court "  has  been  said  not  to 
include  the  time  during  the  next  term  nor  any  part  of  it.* 

V.  SOLAB  AlTD  Staitdabd  Timx.— The  only  standard  of  time 
recognized  by  the  courts  is  the  meridian  of  the  sun,  and  an  arbi- 
trary standard  set  up  by  persons  in  a  certain  line  of  business  will 
not  be  recognized.*  The  presumption  is  that  common  time  {i.  e. 
solar)  is  that  relied  on,  when  there  is  nothing  to  show  that  a  dif- 
ferent mode  of  measuring  time  has  been  in  general  use.* 

VL  SUHDAY  nr  the  Comfutatiov  of  Time.— As  a  general  rule, 
where  an  act  is  required  to  be  done  in  any  certain  number  of 
days  after  or  before  a  fixed  time,  Sunday  is  to  be  included  in 
computing  the  number  of  days,  when  it  exceeds  seven.  If  it  is 
less  than  seven,  Sunday  must  be  excluded.^     But  this  is  a  mere 

keep  up  his  policy  and  the  company  waste  words  in  saying  that  the  stand- 
knew  his  intention ;  but  the  renewal  of  ard  of  time  fixed  by  persons  in  a  cer- 
premium  was  not  demanded  or  paid  on  tain  line  of  business,  cannot  be  substi- 
the  14th  of  August,  1868.  On  that  tuted  at  will  by  persons  in  a  certain 
day  a  fire  took  place  which  destroyed  locality  for  the  standard  recognized  by 
,the  goods.  The  course  of  business  be-  the  statutes  of  the  state  as  well  as  the 
'tween  the  assured  and  the  company  general  law  and  usage  of  the  country, 
was  that  the  company  should  come  to  .  .  .  To  allow  the  railroads  to  fix  the 
the  assured  and  demand  the  renewal  standard  of  time  would  be  to  allow 
premium.  It  was  held  that  under  the  them  at  pleasure  to  violate  or  defeat 
terms  of  the  policy  the  whole  of  the  the  law." 

14th  of  August  was  protected,  and  that  The  time  appointed  for  the  sitting  of 

the  company  was,  therefore,  liable  for  the  court  must  be  understood  as  the 

loss  caused  by  fire  happening  on  that  mean  time  at  the  place  where  the  court 

day.    Isaacs  r.  Royal  Ins.  Co.,  L.  R.,  sits,  and  not  Greenwich  time,  unless  it 

5  Exch.  296;   39  L.  J.  Ex.  109;  32   L.  is  so  expressed.    Curtis  v,  March,  3  H. 

T.  681;  18  W.  R.  982.  &  N.  866;  28  L.  J.  Ex.  36;  4  Jur.  N. 

Where  the  charter  of  the  bank  was  S.  11 12. 
continued  in  force  "  until  the  first  day  4.  In  Searles  v,  Averhoff,  28  Neb. 
of  January,  1850,''  it  was  held  that  the  668,  a  summons  was  duly  issued  and 
word  "  until ''  was  used  in  an  exclusive  served  on  the  defendant  on  a  certain 
sense,  and  that  the  charter  of  the  bank  day  at  10  a.  m.  At  the  time  stated  in 
expired  December  31,  1849.  People  v,  the  return  of  the  summons,  the  plain- 
Walker,  17  N.  Y .  502.  tiff  appeared,  but  the  defendant  did  not. 

In  Webster  v.  French,  12   111.  302,  The    justice    then   waited  one  hour, 

under  a  statute    providing  that  bids  standard  time,  and  rendered  judgment 

.  from  all    persons  should  be  received  against  the  defendant  by  default.     Be- 

**  until  the  first  of  July,  1849,  at  which  fore   11   a.  m.,  common  time,  the  de* 

time  all   the   bids   received    shall  be  fendant  appeared  and  asked  leave  to 

opened  and  compared,"  it  was  held  that  make  his  defense,  which  was  refused, 

the  time  for  receiving  bids  terminated  It  was  held  that  the  justice  should  have 

when  that  day  began.  waited  until  11  a.  m.,  common  time, 

*' On  "  and '^  To." — Where  a  lease  was  and  that  the  judgment  was  rendered 

given  for  ten  years    "to  end  on  the  prematurely. 

first  day  of  May,"  it  expired  12  o'clock  5.  Haley  v.  Young,  134  Mass.  366; 

on  that  day.  But  a  lease  given  "  to  the  Snell   v.  Scott,  2   Mich.  N.   P.   loS; 

first    day  of  May"   would  expire  on  Anonymous,  2  Hill  (N.Y.)  375,  note  b; 

April   30th    at    12   o'clock    midnight.  Thayer  v.   Felt,  4   Pick.  (Mass.)  354; 

People  V.Robertson,  39  Barb.  (N.Y.)  9.  Hannum     v.    Tourtellott,    10     Allen 

1.  Bunce  v.  Reed,  16  Barb.   (N.  Y.)  (Mass.)  494. 

352  ;  Dawkins  v.  Wagner,  3  Dowl.  Pr.  In  Cunningham  v.  Mahan,  112  Mass. 

^^^*  535-  5^>   ^^^    court,   by   Morton,   J.,   said : 

S.  DeHaven  v.  DeHaven,46Ind.  296.  **When  a  statute  fixes  a  limitation  of 

8.  In  Henderson  v.  Reynolds,  84  Ga.  time  within  which  a  particular  act  may 

159,  the  court  said:     *'  It  seems  idle  to  or  may  not  be  done,  if  the  time  limited 
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rule  of  expediency  and  does  not  usually  govern  when  there  are 
other  considerations.  Thus,  Sunday  is  frequently  excluded, 
even  where  the  time  is  more  than  seven  days,  because  it  is  evi- 
dent that,  in  fixing  a  specified  time,  working  days  were   meant.^ 

exceeds  a  week,  Sunday  is  included  in  publication   of  a  notice  (such  notice 

the  computation;  but   if  less  than   a  being  in  the  nature  of  process),  publi- 

week,  Sunday  is  excluded.  cation  on  Sunday  is  not  to  be  counted. 

In  Cooler  v.  Cook,  12^  Mass.  406,  it  Scammon  v,  Chicago,  40  111.  146. 

is  said  by  Gray,  C.  J. :  "Whenever  the  So  where  a  notice  is  required  to  be 

time  limited  by  statute  for  a  particular  published  each  day  for  a  week,  publi- 

purpose  is  sucn  as  must  necessarily  in-  cation   for  the  six  days  is  sufficient, 

elude  one  or  more  Sundays,  Sundays  Matter  of  Excelsior    F.   Ins.  Co.,  16 

are  to  be  included  in  the  computation.  Abb.  Pr.  (N.  Y.)  8. 

even  if  the  last  day  of  the  time  limited  Where  the  thirty  days,  during  which 

happens  to  fall  on  Sunday,  unless  they  property  attached  on  mesne  process  is 

are  expressly  excluded  or  the  intention  held  subject  to  execution,  expires  on 

of  the  legislature  to  exclude  them  is  Sunday,  the  lien  of  the  attachment  does 

manifest.  Seealso  Alderman  t^.  Phelps,  not  continue  to  the  next  day.     Alder- 

15  Mass.  225;   Ex  p.  Dodge,  7  Cow.  man  v.  Phelps,  15  Mass.  225.    See  for 

(N.  Y.)  147;  Rowberry  v.  Morgan,  9  other  cases  on   this    general   subject, 

£xch.  730.  Com.  V,  Certain  Intoxicating  Liquors, 

The  Minnesota  constitution  provides  97  Mass.  601 ;  Penniman  t;.  Cole,  8  Met. 
that  the  governor  may  sign  certain  (Mass.)  501 ;  Casey  v,  Viall,  17  R.  I. 
bills  within  three  days  after  the  ad-  348.  But  this  general  rule  may  vary 
joumment  of  the  legislature.  A  bill  according  to  the  circumstances  of  the 
was  presented  to  him  on  the  8th  and  case.  Thus,  it  is  said  that  in  computing 
on  the  same  day  the  legislature  ad-  the  time  during  which  a  defect  in  a 
journed  sine  die.  He  signed  it  on  the  highway  must  have  existed,  in  order 
1 2th,  an  intervening  day  being  Sunday,  to  render  the  town  liable  for  an  injury 
The  court  held  that  the  intervening  occasioned  thereby,  Sunday  is  to  be 
Sunday  must  be  excluded  in  comput-  included;  and  this,  though  the  time  is 
ing  the  three  days.  Stinson  v.  Smith,  less  than  seven  days.  Flagg  v.  Mil- 
8  Minn.  366;  Farwell  Co.  v.  Matheis,  bury,  4  Cush.  (Mass.)  243. 
48  Fed.  Rep.  363.  A  similar  case  is  Tbe  Bngllah  Role.  —  The  English 
that  of  People  v.  Hatch,  33  111.  149  authorities  stated  the  rule  thus :  "The 
(though  the  rule  of  the  text  is  not  ap-  general  rule  of  the  law  is,  that  days 
plied).  It  is  there  held  that  the  ten  means  consecutive  days,  except  Sun- 
days during  which  the  executor  is  day  be  the  first  or  last  day.  But  in 
allowed  to  retain  a  bill  before  signing  mercantile  cases,  it  is  sometimes  other- 
it  or  returning  it  with  his  objections  wise,  because  mercantile  contracts  are 
do  not  include  Sunday.  So  that  where  to  be  construed  with  reference  to  mer- 
a  bill  was  sent  to  the  'governor  and  on  cantile  usage.*'  Alderson,  B.,  in  Brown 
the  eleventh  day  thereafter  at  noon  r>.  Johnson,  i  C.  &  M.  444;  41  E.  C.  L. 
the  legislature  adjourned,  he  had  until  245.  Mr.  Benjamin,  citing  this  case, 
the  first  day  of  the  next  session  in  said:  **  Where  a  certain  number  of  days 
•which  to  return  it.  is  to   be  allowed  for  the  delivery  of 

Under  a  Michigan  statute  requiring  goods  under  a  contract  of  sale,  they  are 

short  summons  issued  from  a  justice's  to  be  counted  as  consecutive  days,  and 

court  to   be  made  returnable  in  two  includeSundays,  unless  the  contrary  be 

days,  Sunday  is  not  to  be  included  in  expressed,  and  any  usage  to  that  effect 

the  two  days.    Simonson  v,  Durfee,  50  be  shown.''     Benj.  on  Sales  (4th  Am. 

Mich.  So.  ed.),  §    684;   Cockran    v.   Retberg,  3 

The  twenty-four  hours  allowed  to  a  £sp.  121.    See  also  Peacock  v,  Reg.,  4 

party  to  claim    an    appeal,  must   be  C.  B.  N.  S.  264;  93  E.  C.  L.  262,  where 

hours  exclusive  of  Sunday.     Mclniffe  it  is  held  that  Sunday,  even  though  it 

V,  Wheelock,  i  Gray  (Mass.)  603.  be  the  last  day,  is  to  be  computed  in  the 

Sunday  is  excluded  from  the  three  three  days  allowed  for  an  application 

days  allowed  for  filing  a  bill  of  excep-  to  the  justices  to  state  a  question  for 

tidns.    Crowley  v.   McLaughlin,    141  the  opinion  of  one  of    the  superior 

Mass.  I  Si.  courts. 

Under  a  statute  requiring  six  days  1.  Wlien   Only  Working  or   Ja<llolal 
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Sunday  in  tlM  TIME  {COMPUTA  TION  OF),  Ckimpatotioii  of  Time. 

If  the  period  fixed  by  decree,  order,  or  statute  for  an  act  to  be 
done  closes  on  Sunday,  the  act  may,  as  a  rule,  be  done  on  the 

following   day,  though  there  is  strong  authority  for  a  different 
view.*     So,  if  a  contract  matures  on  Sunday,  the  next  day  is  the 

DayB  are  Meant. — The  Alabama  con-  be  made  one  day  before  the  meeting  of 

stitution  limits  the  sessions  of  a  legis-  the  common  council,  and  a  party  ob- 

lature  to  6fty  days.     It  was  held  that  jecting  had  no  notice  of  his  assessment 

this  meant  fiuy  working  days  and  that  until  Saturday,  it  was  held  that  a  con- 

Sundays  were  to  be  excluded  in  the  firmation  of  the  assessment  could  not 

computation  of  the  length  of  the  ses-  be  made  by  the  council  on  Monday, 

sion.      Alabawa   Const.,  art.  4,  §   5;  because  the  party  objecting  was  enti- 

,Ex  f,  Cowert,  92  Ala,  96;  *Moog  v,  tied  to  at  least  one  dies  juridicus  in 

Randolph,  77  Ala.  597.     See  also  Peo-  which  to  make  his  objection.    Burton 

pie   V.   Hatch,  33   111.    149.     Compare  v.  Chicago,  53  111.  87. 

Franklin  v,  Holden,  7  R.  I.  215  (Sun-  1.  When  the  lastday  of  thefixed  period 

day  counted  in  the  forty-eight  hours  falls  on  Sunday,  see  Barnes  t^.  Eddy,  12 

immediately    after    verdict   in  which  R.  I.  25;  Cock  t>.  Bunn,  6  Johns.  (N. 

motion  for  new  trial  may  be  made).  Y.)  326;  Stryker  v,  Vanderbilt,  27  N. 

And   the  twenty-four  hours   allowed  J.   L.  68;   Bacon  t'.  State,  32  Fla.  46 ; 

after  judgment  before  execution  can  Goswiler's  Estate,  3  Pen.  &  W.  (Pa.) 

issue,  do  not  include  Sunday.     Penni-  200;  Spencer  ?•.  Ilaug,  45  Minn.  231; 

man  v.  Cole,  8  Met.  (Mass.)  496.  Sims  v.  Hampton,  i  S.  &  R.  (Pa.)  411 ; 

So,  also,  where  four  days  are  allowed  Johnson    v,    Merritt,   50  Minn.  303 ; 

in  which  an  appeal  may  be  taken,  only  Caupfield  z\  Cook,  92  Mich.  626;  Lee 

working  days  are  to  be  counted.    Neal  f.   Carlton,  3  T.   R.  642 ;  Bullock  v, 

T'.  Crew,  12  Ga.  100.  *  Lincoln,    i    Str.    914;    Hammond  v. 

Under  a  statute  requiring  that  notice  American  Mut.  L.  Ins.  Co.,  10  Gray 

must  issue  to  the  owner  of  intoxicating  (Mass.)    306;   Whart.  Contr.,  §  897; 

liquors  seized  under  a  search  warrant.  Day,  vol.  5,  p.  82.      Compare  Kilgour 

in  twenty-four  hours  after  the  seizure,  v.  Miles,  6  Gill  &  J.  (Md.)  268. 

Sunday  must  be  excluded  in  the  com-  It  is  said,  however,  that  the  ten  days 

putation  of  the  time  specified.    Com.  allowed  by   U.  S.   Rev.  Sts.,  f  2931, 

V,    Certain    Intoxicating   Liquors,  97  in   which  to  serve  a  protest  against 

Mass.  601.  duties  imposed,  is  not  extended,  by  the 

An  act  provided  that  it  should  be  fact  that  the  last  day  falls  on  Sunday, 
unlawful  for  any  railroad  company  to  to  the  following  Monday.  Shefer  z;. 
allow  any  freight  received  for  ship-  Magone,  47  Fed.  Rep.  872,  ciVin^  Dor- 
ment  to  remain  unshipped  for  over  sey  v.  Pike,  46  Hun  (N.  Y.)  112;  Pear- 
five  days,  unless  otherwise  agreed  point  x\  Graham,  4  Wash.  (U.  S.)24i ; 
upon  by  the  shipper.  It  was  held  that  Davies  xk  Miller,  130  U.  S.  284.  Com- 
five  full  running  days  were  meant,  that  /arr,  also,  Massachusetts  doctrine,  Ha- 
Sundays  were  to  be  counted ;  so  that  if  ley  v.  Young,  134  Mass.  356,  where  a 
Sunday  was  the  fifth  day,  the  penalty  rule  contrary  to  that  of  the  text  is  laid 
was  incurred  on  Monday.     Branch  x\  down. 

Wilmington,  etc.,  R.  Co.,  77  N.  Car.  RedempUon   of  Land  Bold  Under  a 

347;   Keeter    v.  Wilmington,  etc.,  R.  Mortgage  or  for  Taxes. — It  has  been 

Co.,  86  N.  Car.  346;  9  Am.  &  Eng.  R.  held  in  one  case,  however,  in  apparent 

Cas.  165.  contradiction  to  the  rule  of  the  text, 

A  Missouri  statute  provided  that  all  that  where  the  last  day  of  the  three 

motions  for  a  new  trial  or  an  arrest  of  years  limited  for   the  redemption   of 

judgment  should  be  made  within  four  land  from  a  mortgage  falls  on  Sunday, 

days  after  the  trial.    It  was  held  that  a  tender  of  the  amount  due  on  the 

this  meant  four  judicial  days  and  that  mortgage  on  the  following  day  is  too 

Sunday    was,    therefore,     not    to    be  late.     Haley  7'.  Young,  134  Mass.  364; 

counted.     National  Bank  v,  Williams,  Allen  v,  Elliott,  67  Ala.  432 ;  Cunning- 

46  Mo.  17.    See  also  Bacon  v.  State,  ham  v,  Mahan,  112  Mass.  58. 

22    Fla.  46.      An   opposite  view   was  The  Ne-w    Tork  courts  establish   a 

taken  in  King  v,  Dowdall,  2  Sandf.  (N.  different  doctrine.    The  Code  of  Civil 

Y.)  131.  Procedure,  section    1454,    as     to   the 

Where  a  statute  provided  that  ob-  redemption  in  sheriff's  sales,  provides 

jections  to  special  assessments  were  to  that  certain  creditors  may  redeem  from 
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one  on  which  the  performance  is  to  be  exacted ;  *   except  that 
when  the  last  day  of  grace  falls  on  Sunday  payment  must  be 

other  redeeming  creditors,   provided  Lewis,  6  Tex.  76,  where  it  was  held 

it  be  done*' within  twenty-four  hours  that  the  courts  in  the  construction  of 

after  the  last  previous   redemption."  their  own  rules  of  practice  generally 

Where  the  last  previous  redemption  exclude  Sunday  in  the  computation  of 

was  made  on  Saturday,  it  was  held  that  time.     But  where  a  statute  directs  that 

the  creditor  wishing  to  redeem  might  an  act  shall  be  done  within  a  certain 

have  all  the  following  Monday  in  which  number  of  days,    Sunday  cannot  be 

to  do  so,  the  intervening  Sunday,  being  excluded,  although  it  should  be    the 

a  </iV5  ff^ff,  was  to  be  excluded.     Porter  last  day.    To  the  same  effect  is  £x/. 

V,  Pierce,  120  N.  Y.  217,  ajfg  43  Hun  Dodge,  7  Cow.  (N.  Y.)  147.     See  also 

(N.  Y.)  11;  Salter  v.  Burt,  20  Wend.  Hannum  i^.  To  u  r  t  ellot  t,  10  Allen 

(N.  Y.)205;  32  Am.  Dec.  530.  (Mass.)  494  (Sunday   not  included  in 

In  Gage  v.  Davis  (III.  1887),  14  N.  the  three  days  allowed  in  which  to  re- 
E.  Rep.  36,  a  notice  of  the  expiration  cord  an  attachment);  Chattel 
of  the  time  of  redemption  of  land  sold  Mortgages,  vol.  3,  p.  195. 
for  taxes  which  specifies  that  such  time  1.  Bass  v.  White,  65  N.  Y.  566; 
will  expire  on  November  3d,  that  day  Barrett  z\  Allen,  10  Ohio  426  (tender 
being  Sunday,  is  wholly  ineffectual  for  due  on  Sunday  good  when  made  on 
its  intended  purpose,  and  is,  therefore,  Monday) ;  Whart.  Contr.,  §  897;  Sal- 
void,  since ///jWij  Rev.  Stat.,  ch.  100,  §  ter  V.  Burt,  20  Wend.  (N.  Y.)  205; 
6,  requires  that  if  the  last  day  to  be  32  Am.  Dec.  530;  Brown  v.  Johnson, 
computed  in  a  given  period  of  time  be  10  M.  &  W.  331 ;  Stebbins  v,  Leowolf, 
Sunday,  it  shall  be  excluded  from  the  3  Cush.  (Mass.)  137 ;  Sands  v.  Lyon,  18 
computation.  See  Gage  t'.  Bailey,  100  Conn.  18;  Avery  v.  Stewart,  2  Conn. 
111.  530.  69;  7  Am.  Dec.  240;  3  Randolph  Com. 

A  Kansas  statute  provided  that  Paper,    ^    1032;     Spokane     Falls    ?*. 

where   real  estate  had  been  sold  for  Browne,  3  Wash.  84  (time  for  notice 

taxes,  the  owner  or  his  agent  might  at  of  appeal).    See  also  Sheldon  t>.  Ben- 

any  time  in  three  years  from  the  date  ham,  4  Hill  (N.  Y.)  129;  40  Am.  Rep. 

of  sale  redeem  the  same.    The  day  of  271;    City    Bank    v.    Cutter,  3  Pick, 

sale  was  always  to  be  excluded  in  com-  (Mass.)  414. 

puting  the  three  years  in  pursuance  of  So,  if  a  policy  of  insurance  falls  due 

the  rule  stated  in  the  text.    It  was  held  on  Sunday,  it  may  be  paid  on  the  next 

that  where  the  three  years  expired  on  Monday,  and  this,  although  the  policy 

Sunday,  the  owner  might  have  all  of  provided  that  it  should  terminate  in 

the  next  dav  in  which  to  redeem.  Eng-  case  the  premium  charged  shall  not  be 

lish  V.  Williamson,  34  Kan.  212;  Cable  paid  on  or  before  the  day  at  noon  on 

V,  Coates,  36  Kan.  191 ;  Hicks  v,  Nel-  which  the  same  shall  become  due  and 

son,  45  Kan.  51;  23  Am.  St.  Rep.  709.  payable.     Hammon  v.  American  Mut. 

See  also  Douglas  V.  Rinehart,  5  Kan.  L.   Ins.   Co.,   10    Gray    (Mass.)    306; 

392 ;  Hook  XK  Bixby,  13  Kan.  164.    The  Campbell  z\   International  L.  Assur. 

same  view  is  taken  in  Indiana.    Back-  Soc,  4  Bosw.  (N.  Y.)  299. 

er  V.  Pyne,  103  Ind.  288.  "  Where  the  day  is  in  terms  fixed  by 

BacordaUon  of  Mortgage. — In  Paine  the  parties,  how  can  a  court  change 
V.  Mason,  7  Ohio  St.  206,  a  statute  of  their  words  and  make  it  earlier  than 
Ohio  required  a  chattel  mortgage  to  they  have  done?"  Bishop  on  Con- 
be  rerecorded  within  the  thirty  days  tracts  (enlarged  ed.),  ^  1438. 
next  preceding  the  expiration  of  the  Negotiable  Inatraments  ^  D  a  y  s  of 
^ear  from  the  original  iilin]?.  The  orig-  Grace. — If  a  negotiable  note  falls  due  on 
mal  filing  was  on  May  21, 1853.  May  21,  Sunday,  demand  must  be  made  on  the 
1S54,  being  Sunday,  he  refileci  his  mort-  Saturday  preceding.  Homes  v.  Smith, 
gage  on  the  following  day,  Monday.  It  20  Me.  264;  Story  on  Notes  (7th  ed.), 
was  held  that  it  was  filed  too  late  and  §  220;  Story  on  Bills  (4th  ed.),  §  338; 
that  the  mortgage  was  postponed  in  fa-  Salter  r.  Burt,  20  Wend.  (N.  Y.)  205; 
vor  of  subsequent  mortgages  acquired  in  32  Am.  Dec.  530. 

good  faith.   The  court,  by  Brinkerhoff,  In  Nebraska,  the  rule  is  otherwise 

J.,  said:  **  On  this  point  the  adjudicated  by    statute,    and      presentment     and 

cases  are  clear  and  decisive."  The  rule  demand    may    be    made  on    Monday 

is  very  clearly   laid   down  in   Burr  7;.  when  the  third  day  of  grace  falls  on 
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made  on  the  day  preceding.^  But  where,  as  in  some  cases,  an 
act  is  to  be  done  by  a  certain  day,  which  happens  to  be  Sunday, 
or  within  a  certain  time,  which  ends  on  Sunday,  performance 
must  be  on  Saturday  at  the  latest,  unless  the  act  is  one  which 
may  properly  be  done  on  Sunday.*  Where  compensation  is  to 
be  paid  by  the  day,  Sunday  is  to  be  excluded,  in  the  absence  of 
a  special  provision  otherwise.*  And  Sunday  is  never  to  be 
counted  as  one  of  the  days  of  a  term  of  court.* 

TTMEPIECE.— See  note  5. 

TUTE-TABLES.— (See  Carriers  of  Passengers,  vol.  2,  p.  738 ; 
Railroads,  vol.  19,  p.  775 ;  Tickets  and  Fares,  vol.  25,  p.  1074.) 

I.  Definition,  14.  II.  Obligation  of  Carriers  to  Conform  to,  15. 

I.  Betihitioh. — A  time-table  is  a  statement  setting  forth  the 
time  at,  or  in,  which  something  is  to  take  place.  The  most  gen- 
Sunday.  Nebraska  Comp.  Sts.,  ch.  41,  v.  McDonald,  6  M.  &  G.  593 ;  46  E.  C. 
§  8;  First  Nat.  Bank  v,  McAllister,  33  L.  591 ;  Day,  vol.  5,  pp.  85,  86;  Bishop 
Neb.  646.  on  Contr.,  §  1438;  Allen  v,  Elliott,  67 

And  if  the  last  day  of  grace  be  Sun-  Ala.432;  Haley i;.  Young,  134 Mass. 364. 

day,  the  grace  expires  on   Saturday,  In  Brooklyn  Oil  Refinery  v.  Brown, 

and  the  note  is  payable  then.     Whart.  38  How.  Pr.  (N.  Y.)  449,  a  party  had 

Contr.,  §  897;  Bishop  Contr.,  §  1438;  contracted  to  deliver  a  certain  quantity 

Story  on    Notes  (7th  ed.),  220;  Far-  of  oil  during  the  month  of  May.     The 

num  r.  Towle,  12  Mass.  89;  7  Am.  Dec.  31st  of  May  fell  on  Sunday.     It  was 

35 ;   Barlow  v.  Planters'  Bank,  7  How.  held  that  delivery  on  the  first  day  of 

(Miss.)  129.   See  also  Stebbins  v,  Leo-  June  would  not  satisfy  the  contract, 

wolf,  3  Cush.  (Mass.)  137.  An  act  required  to  be  done  within 

In  Texas^  the  usual  rule  prevails,  twenty-four  liours  after  notice,  must, 
that  is,  that  if  a  note  without  grace  it  seems,  be  done  on  Sunday,  if  the  cir- 
falls  due  on  Sunday,  payment  may  be  cumstances  are  such  as  require  it,  and 
made  on  the  following  Monday.  But  the  act  is  not  in  violation  of  the  Sun- 
by  statute,  if  Monday  is  a  holiday,  pay-  day  law.  Casey  v.  Viall,  17  R.  I.  348, 
ment  must  be  made  on  Saturday.  Rev.  citing-  Rowberry  v,  Morgan,  9  Exch. 
Stat,  of  Texas,  arts.  2835-2837 ;  Hirsh-  730;  Peacock  z;.  Reg.,4  C.  B.  N.  S.  264; 
field  r.  Fort  Worth  Nat.  Bank,  83  93  E.  C.  L.  262. 
Tex.  452.  A  statute  of  Colorado  requires  that 

Much  of  this  subject  is  a  matter  of  the  statement  of  an  election  contest 

statute,  in  many  jurisdictions,  and  the  shall  be   filed  within   ten  days  after 

holding  of  the  authorities  in  each  case  the  day  when  the  votes  are  canvassed, 

must  be  considered  in  the  light  of  the  Under  this,  the  time  is  not  extended  to 

statute  existing  where  it  is  made.    See  Monday   because  the  last  day  of  the 

3  Randolph  Com.  Paper,  §§  1032,  1033.  ten  falls  on  Sunday.     Brown  v.  Vailes 

1.  Fleming  V.  Fulton, 6  How.  (Miss.)  (Colo.  1891),  14  L.  R.  A.  120. 

473  (demand  must  also  be  made  on  8.  In  Patterson  v.  Patterson,  2  Pears. 
Saturday);  Colms  v.  Bank  of  Tennes-  (Pa.)  170,  a 'contract  to  pay  demurrage 
see,  4  Baxt.  (Tenn.)  422 ;  3  Randolph  was,  in  view  of  the  statutory  prohibi- 
Com.  Paper,  §§  1032,  1033.  tion  against  labor  on  Sunday,  con- 
This  rule  is  altered  by  statute  in  Ne-  strued  to  exclude  Sunday ;  no  express 
braska^  and  presentment  (and  presum-  provision  on  the  subject  being  con- 
ably  payment)  is  sufficient  when  made  tained  in  the  contract.  Rlgney  v, 
on  Monday.  First  Nat.  Bank  v.  Mc-  White,  4  Daly  (N.  Y.)  400. 
Allister,  33  Neb.  646.  4.  Read  v.  Com.,  22  Gratt.  ( Va.)  924; 

2.  Act  to  be  Done  by  or  Within  a  Gar-  Michie  v.  Michie,  17  Gratt.  ( Va.)  109. 
tain  Time— Snnilay  Included. — Keating  6.  A  chronometer  was  held  to  be  a 
V.  Serrell,  5  Daly  (N.  Y.)  282;  Startup  timepiece,  within   the  meaning  of   a 
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eral  use  of  the  term  is  in  connection  with  railroads  and  other  car- 
riers, when  it  consists  usually  of  a  printed  recital  of  the  hours  of 
arrival  and  departure  of  trains  or  other  conveyances  for  the  car- 
riage of  passengers.* 

n.  QBUeATIOH  07  CASBIEB8  TO  COHTOBM  TO.— It  is  the  duty  of  a 

railroad  company  to  run  its  trains  in  conformity  with  the  time- 
tables issued  for  the  benefit  of  the  public,  and  it  may  be  liable  for 
damages  sustained  as  a  direct  result  of  its  failure  to  do  so.^  But 
the  obligation  is  not  an  absolute  and  unconditional  one,  for  the 

statute  providing  that  no  carrier  should  panj  should  publish  in  express  terms 
be  liable  for  the  loss  of  articles  of  a  that  if  customers  would  come  to  a  par- 
certain  kind,  unless  the  value  had  been  ticular  station  at  a  particular  hour,  a 
declared  and  an  insurance  price  paid,  train  would  be  passing  at  that  hour, 
among  which  were  enumerated  a  time-  and  that  any  person  who  tendered  his 
piece.  LoCoutier  v,  London,  etc.,  R.  fare  should  have  a  ticket  and  be  car- 
Co.,  6  Best  &  S.  961;  118  E.  C.  L.  959.  ried   from   that  station  to  some  other 

1.  A  tabular  statement  of  the  time  given  station.** 
at  which,  or  within  which,  something  In  Briggs  v.  Grand  Trunk  R.  Co., 
is  to  take  place,  as  the  recitations  in  a  24  U.  C.  Q^  B.  510,  it  was  held  that 
school,  the  departure  or  arrival  of  when  the  plaintiff  relied  upon  the  rep- 
trains  and  other  public  conveyances,  resentation  being  fraudulently  made, 
the  rise  and  fall  of  the  tides  and  the  he  should  aver  that  he  acted  thereon, 
like.    Webster's  Diet.  WUUta  Dotontlon— By  the  Conductor. 

3.  Denton  v.  Great  Northern  R.  Co.,  — Where  any  detention  is  caused  by 

5  £L  &  B.  860 ;  Buckmaster  v.  Great  the  willful  and  unreasonable  delay  of 

Eastern  R.  Co.,  23  L.  T.  471 ;  Dunlop  the  officer  in  charge,    the    company 

V.  Edinburgh,  etc.,  R.  Co.,  i6Jur.  407;  itself  is  liable.     Weed  v.  Panama  R. 

Hamlin  v.  Great  Northern  K.  Co.,  i  Co.,  17  N.  Y.  364.     In  this  case,  the 

Hurlst  &  N.  408;  Savannah,  etc.,  R.  railroad  company  was  held   liable  for 

Co.  V.  Bonaud,  58  Ga.  180;  Heirn  v.  an  in  jury  resulting  from  the  willful  de- 

McCaughan,  32  Miss.  17;  66  Am.  Dec.  tention  of  a  train  by  the  conductor, 

588;  Lafayette  R.Co.v.  Sims,  27 1 nd.  59.  delaying   it  several   hours.    See  also 

In  Denton  v.  Great  Nortliern  R.  Blackstock  v.  New  York,  etc.,  R.  Co., 
Co.,  5  El.  &  B.  860,  a  leading  case  on  20  N.  Y.  48;  75  Am.  Dec.  372. 
this  subject,  it  was  shown  that  a  time-  Failure  to  8top  at  Btatlons  aa  Ad- 
table  advertised  that  a  certain  train  Tortiiod. — If  common  carriers  fail  to 
would  leave  London  at  5  p.  m.,  reaching  stop  their  trains  at  stations  advertised 
Petersborough  at  7  p.  m.,  and  thence  as  stopping  places,  whereby  those  who 
to  proceed,  amongst  other  places,  to  have  been  induced  to  take  passage  on 
Hull.  The  plaintiff  went  to  the  sta-  the  faith  of  such  advertisements,  are 
tion  at  the  advertised  time,  intending  prevented  from  boarding  or  alighting 
to  take  passage,  but  found  that  there  from  the  train j  they  are  liable  for 
was  no  such  train,  nor  had  there  been  damages.  Heirn  v.  McCoughan,  32 
one  during  any  part  of  the  month  dur-  Miss.  17 ;  66  Am.  Dec.  588;  Indianapo- 
ing  which  their  schedule  was  adver-  lis,  etc.,  R.  Co.  v,  Birney,  71  III.  391 ; 
tised.  In  delivering  the  opinion  of  the  Purcell  v.  Richmond,  etc.,  R.  Co.,  108 
court, Campbell,  C.  J., said:  '* It  seems  N.Car.  414;  47  Am.  &  Eng.  R.  Cas. 
to  me  that  railways  would  not  be  that  457 ;  New  Orleans,  etc.,  R.  Co.  v, 
benefit  and  accommodation  to  the  Hurst,  36  Miss.  66;  76  Am.  Dec.  785; 
public  which  we  find  them  to  be  if  the  Mobile,  etc.,  R.  Co.  v.  McArthur,  43 
representations  made  in  their  time-  Miss.  180;  Chicago,  etc.,  R.  Co.  v» 
tables  are  to  be  treated  as  so  much  Scurr,  59  Miss.  456;  6  Am.  &  Eng.  R. 
waste  paper  and  not  considered  as  the  Cas.  341.  But  the  passenger  should 
foundation  of  a  contract.  I  think  the  consult,  of  course,  the  published  time- 
plaintiff  is  entitled  to  recover  both  on  tables,  though  he  may  rely  upon  the 
the  ground  that  there  was  a  contract,  statements  of  the  agents  from  whom 
and,  also,  for  false  representations.  I  he  bought  his  ticket.  Pittsburgh, 
think  there  was  a  binding  contract,  and  etc.,  R.  Co.  v.  Nuzum,  50  Ind.  141; 
that  the  case  is  the  same  as  if  the  com-  19  Am.  Rep.  703. 
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company  is  not  liable  for  want  of  punctuality,  or  failure  to  com- 
ply  with  the   schedule,  which  is  not  due  to  their  negligence,* 

FaUore  to  Hake  ConnoctionB  ai  Ad-  see  to  it  personally  that  notice  of  such 

▼ortlBOd. — In  Hurst  v.  Great  Western  change  comes  to  the  knowledge  of  all 

R.  Co.,  19  C.  B.  N.  S.  310;    115  E.G.  those    to    be    governed    thereby.     In 

L.  310,   the  plaintiif  sued  to  recover  Slater  v.  Jewett, 85  N.  Y.  6r,  it  is  said: 

damages  resulting  from  a  delay  of  one  **  Is  it  the  duty  of  the  master  to  give 

hour,  which  caused  his  failure  to  meet  personal  notice  to  every  operative  of  a 

a  train  on  the  Midland  Railway,  there-  train  of  a  special   deviation  from  an 

by  delaying  his  arrival  at  his  destina-  established  general   time-table,  or   is 

tion  until  the  next  day.  The  ticket  bore  his  duty  done  when  he  has,  beforehand, 

the  imprint  "  Cardiff  to  New  Castle,  provided    rules,  minute,  explicit    and 

via  Midland  Railway."    Such  a  ticket  efficient,  and    made  them  known   to 

does  not,  of  itself,  prove  a  contract  to  his  servants,  which,  if  observed  and 

the  effect  that  the  company  issuing  it  followed  by  all  concerned,  will  bring 

will  run  their  trains  in  connection  with  such  personal  notice  to  everyone  en- 

those  upon  the  Midland  road,  nor  will  titled   to  it?     We  think  that  in   the 

the  statement  of  a  trainman  have  this  circumstances  of  this  case,  the  latter 

effect.     In  order  to  prove  such  a  con-  clause  of  the  query  propounds  the  true 

tract,  the  time-tables  of  the  company  rule,  and  should  be  answered  affirma- 

should   have  been  produced.     In  de-  tively." 

livering  his  opinion,  Erie,  C.  J.,  said:  Contrlbntory  Negligence  of. — In  Geor- 
"  If  there  were  any  such  contract  here,  gia  Railroad  &  Banking  Co.  x\  Me- 
lt would  appear  from  the  time-tables  Dade,  59  Ga.  73,  where  the  printed 
published  by  the  company,  and  if  the  rules  which  accompanied  the  schedules 
plaintiff  (whose  duty  it  was  to  do  so)  given  to  employes  warned  both  con- 
had  put  in  the  time-bill,  we  should  ductors  and  engineers  that  they  would 
have  seen  what  the  real  contract  was,  be  held  responsible  for  the  satisfactory 
viz.,  that  the  company  do  not  warrant  running  of  the  schedules,  it  was  held 
that  their  trains  shall  arrive  with  punc-  that  an  engineer  could  not  excuse  him- 
tuality  at  the  times  indicated  at  the  self  for  failing  to  conform  thereto,  by 
different  stations."  the  fact  that   he  acted   under  orders 

Obligation  to  Bmployte — Injury  to. —  from  the  conductor.  But  in  Pennsyl- 
It  is  the  duty  of  railroad  corporations  vania  R.  Co.  v.  Roney,  89  Ind.  453;  12 
to  prescribe,  either  by  means  of  time-  Am.  &  Eng.R.  Cas.  223,  it  was  held  that 
tables  or  by  other  suitable  means,  where  the  orders  given  to  an  engineer 
regulations  for  running  their  trains  by  the  governing  or  superior  officers 
with  a  view  to  their  safety,  but  it  is  of  the  company,  require  him  to  run 
obvious  that  obedience  to  these  regu-  in  a  different  manner  from  that  pre- 
lations  must  be  entrusted  to  the  em-  scribed  by  the  rules,  and  other  trains 
ploy^s  having  charge  of  the  trains,  of  the  class  of  that  placed  in  his  charge 
Such  obedience  is  matter  of  executive  are  so  run,  with  the  knowledge  and  by 
detail  which,  in  the  nature  of  things,  the  direction  of  the  governor's  officers, 
no  corporation  or  atiy  general  agent  then  negligence  cannot  be  imputed  to 
can  personally  oversee,  and  as  to  which  the  engineer,  although  he  does  not 
employes  must  be  relied  upon.  Where  follow  the  general  rules, 
failure  to  observe  the  rules  which  1.  Gordon  v,  Manchester,  etc.,  R.  Co., 
have  been  prepared  by  the  company  52  N.  H.  596;  13  Am.  Rep.  97.  In  this 
for  the  running  of  its  trains  resulted  case  plaintiff  had  purchased  tickets  of 
in  an  injury  to  a  fellow-servant,  and  no  the  defendants,  entitling  him  to  pas- 
negligence  could  be  imputed  to  the  sage  between  two  stations  on  their 
defendant,  no  recovery  could  be  had.  road.  The  time-table  published  by  the 
Rose  V,  Boston,  etc.,  R.  Co.,  58  N.  Y.  company  advertised  a  train  as  leaving 
217.  And  see  Sheehan  r.  N.  Y.  C.,etc.,  Salem,  one  of  these  stations,  at  8:45 
R.  Co.,  91  N.  Y.  332.  a.m.     The  plaintiff  was  at  Salem  with 

As  regards  the  change  in  the  time  the  intention,  and  in  time,  to  take  this 

of  running  the  train,  it  is  held  that  all  train,  but  it  did  not  stop.    The  defend - 

that   is   required   of   the  company   is  ants  offered  to  prove  that  their  road 

that  it  should  use  due  care  and  dili-  -  was  suitably  equipped  to  accommodate 

gence  in  giving  notice  thereof,  and  it  any  excess  of  travel  to  be  usually  ex- 

is  not  required  that  the  master  should  pected  on  extraordinary  occasions,  but, 
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although  it  has  been  held  that  any  deviation  from  the  published 
time-tables  renders  the  company  liable.^  The  time-tables  are  sub- 
ject to  the  implied  condition  that  such  changes  may  be  made 
therein  as  may  be  considered  necessary,  after  reasonable  notice, 
actually  brought  to  the  intended  passenger  or  published  as  ex- 
tensively as  the  original  advertisement;*  and  express  conditions 
and  stipulations  in  the  time-tables  limiting  the  liability  of  the  car- 
riers, which  are  just  and  reasonable,  are  parts  of  the  engagement.^ 

that  on  the  morning  in  question,  the  or   whether  persons   upon   it,   not  as 

train   was  already  overloaded  before  passengers,  should  alight  from  it  be- 

reaching  Salem,  and  to  have  taken  on  tore  the  time  of  departure  fixed  by  the 

the    unusual    number    waiting   there  schedule,  is  a  question  of  fact  for  the 

would  have  been  dangerous ;  further,  jury  to  determine.     Harris  v.  Central 

that  the  train   consisted  of   nineteen  R.  Co.,  78  Ga.  525 ;  30  Am.  &  Eng.  R. 

cars,  and  if  it  had  stopped  at  Salem,  Cas.  ^81. 

being  on  an  up  grade,  it  would  have  1.  &ee  Angell  on  Car.  (4th  ed.)  527a ; 

been  impossible  to  start  it  again,  and  Hawcroft  v.  Great^ Western  R.  Co.,  8 

that  after  the  arrival  of  the  train  at  its  Eng.  L.  &  Eq.  562.    See  comment  of 

destination,  and  as  soon  as  safety  would  the  court  upon  this  case  in  Gordon  v. 

permit,  it  was  sent  back  to  Salem  to  Manchester,  etc.,  R.  Co.,  5a  N.  H.  596; 

bring  on  those  desiring  transportation.  13  Am.  Rep.  97. 

It  was  held  that  the  company  was  not  8.  Sears  v.  Eastern  R.  Co.,  14  Allen 
liable,  if  it  had  done  all  that  due  skill  (Mass.)  433;  92  Am.  Dec.  780.  In  this 
and  care  could  do  to  carry  the  plaintiff  case,  the  posting  of  handbills  in  the 
punctually ;  and  that  the  proposed  evi-  cars  and  at  the  stations  was  held  to  be 
dence  was  admissible,  as  tending  to  insufficient  notice  to  one  who  had  pre- 
show  that  the  company's  failure  to  viously  purchased  a  ticket  in  accord- 
carry  the  plaintiff  was  not  due  to  neg-  ance  with  the  time-table  existing  at 
ligence  on  its  part.  the  time  of  the  purchase. 

In  Woodgatc  v.  Great  Western  R.  8.  See  Carriers  op  Passengers, 

Co.,  51    L.  T.  N.  S.  826,  where  the  vol.  2,  p.  738;  Carriers  of  Goods, 

plaintiff  on  Christmas  Eve  had  taken  vol.   2,  p.  771. 

a  first-class  ticket,  on  which  was  a  ref-  In  M'Cartauv.  North  Eastern  R.Co.,54 
erence  to  the  regulations  on  the  com-  L.  J.  Q^  B.  441,  the  county  court  judge 
pany's  time-table  from  Padding^on  to  held  that  there  was  an  implied  contract 
Bridgenor,  the  junction  being  at  Hart-  that  the  railway  company  would  use 
ley  bury,  the  regulations  stated  that  the  reasonable  diligence  to  secure  punctu- 
company  would  not  be  responsible  for  ality,and  were  liable  for  damages  when, 
any  delay  unless  upon  proof  that  it  through  a  delay  of  thirty-seven  minutes, 
arosefromthe  willful  misconduct  of  the  the  plaintiff  failed  to  connect  with  a 
company's  servants,  but  that  it  was  to  train  on  another  road.  The  defendants 
be  understood  that  trains  would  not  appealed  and  the  divisional  court  re- 
start from  the  various  stations  before  versed  the  decision  on  the  ground  that 
the  appointed  time.  The  traffic  was  on  the  outside  of  the  company's  time- 
great,  there  was  a  fog,  a  stoppage,  and  table  there  was  a  notice  that  they 
the  line  was  blocked.  Under  these  cir-  would  not  be  liable  for  unpunctuality. 
cumstances  the  train  reached  Hartley-  The  court  said,  by  Haddleston,  a.'. 
bury  too  late  to  make  connection,  and  **  We  must  look  here  at  what  is  the 
the  plaintiff  was  sent  on  by  a  second-  contract ;  and  the  contract  is  to  be 
class  carriage  attached  to  a  goods  train,  collected  from  the  tickets,  the  time- 
arriving  at  his  destination  about  four  tables  and  the  conditions,  and  we  must 
hours  Tate.  He  then  sued  the  com-  construe  them  with  the  best  powers 
pany  for  damages,  and  the  judgment  which  we  possess.''  This  notice  con- 
by  the  lower  court  for  damages  stitudng  part  of  the  contract  relieved 
amounting  to  £1  was  set  aside  by  the  the  company  from  liability, 
provisional  court.  In  Denton  v.  Great  Northern  R.  Co., 

Qnostlcm  for  the  Jury. — Whether  in  a  5  El.   &   B.  860,  a    condition   in   the 

given  case  due  diligence  requires  that  schedule   that  **  the  companies  make 

a  train  should  leave  on  schedule  time,  every   exertion   that  trains    shall    be 
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Btflnitioii.                              TIPPLING  HOUSE.  Beflnitiim. 

Time-tables  issued  merely  for  the  use  and  government  of 
employes  do  not  amount  to  engagements  with  the  general  pub- 
lic* Nor  will  the  mere  statement  of  a  company's  agent  that  the 
time  for  transportation  is  a  certain  time,  constitute  an  agreement 
to  carry  in  that  time.* 

TXPFLnrO  HOTTSE. — A  place  of  public  resort  where  spirituous, 
fermented  or  other  intoxicating  liquors  are  sold  or  given  away, 
to  be  drunk  in  small  quantities  on  the  premises.^ 

punctual,  but  their  arrival  and  depar-  in  the  starting  or  arrival  of  trains  aris- 

ture  at  the  time  stated  will  not  be  ing  from  accident  or  "other  cause/' 

guaranteed,"  did  not  exempt  the  com-  was  held  to  include  "  other  causes  "  in 

pany  from  damages  where  the  train  the   nature  of  accidents,  and  not  anj 

was  altogether  taken  off.  cause  whatever. 

In  Le  Blanche  r.  London,  etc.,  R.  1.  In  Beauchamp  v.  International, 
Co.,  I  C.  P.  D.  286,  it  was  held  that  the  etc.,  R.  Co.,  56  Tex.  239;  9  Am.  & 
words  **  every  attention  will  be  paid  to  Eng.  R.  Cas.  307,  it  was  held  that  a 
punctuality  as  far  as  practicable,"  used  time-table  which  on  its  face  announces 
in  certain  conditions  attached  to  the  that  it  is  for  the  government  and  in- 
time- table,  imported  a  contract  that  formation  of  empTov^s  only,  and  in 
the  company  would  use  due  attention  terms  reserves  to  the  company  the 
to  insure  punctuality,  but  that  they  right  to  vary  therefrom  at  pleasure,  is 
were  not  to  be  held  responsible  for  de-  not  admissible  in  evidence  in  a  suit 
lays  arising  from  circumstances  un-  for  damages  against  the  company  for 
connected  with  the  management  of  the  not  complying  therewith.  See  also 
train.  Denver,  etc.,   R.    Co.  v.    Pickard,   8 

It  is  customary  now  for  railroad  com-  Colo.  163;  18  Am.  &  Eng.  R.  Cas.  284. 

panies  to  insert  notices  in  their  time-  2.  Strohn  v,  Detroit,  etc.,  R.  Co.,  23 

tables  to  the  effect  that  they  do  not  Wis.  126;  99  Am.  Dec.  114.     A  mere 

warrant  the  trains  to  arrive  and  depart  casual    conversation    with    a    person 

at  the  precise  time  indicated.    Lord  whose  duty  it  is  to  open  and  shut  the 

t;.  Midland  R.  Co.,  L.  R.,  2  C.  P.  339;  carriage    doors    or    the    like,   cannot 

Hurst  V.  Great  Western  R.  Co.,  19  C.  amount  to  evidence  of  a  special  con- 

B.  N.  S.  310;  115  E.  C.  L.310;  Prevost  tract  with    the  company.      Hurst  xk 

V.  Great    Eastern   R.  Co.,   13  L.  T.  Great  Western  R.  Co.,  19  C.  B.  N.  S. 

N.  S.  20.  310;  34  L.  J.  C.  P.  264. 

In  Thompson  v.  Midland  R.  Co.,  34  8.  Emporia  v,  Volmer,  12  Kan.  622 ; 
L.  T.  34,  the  plaintiff  took  a  ticket  Morrison  7^  Com.,  7  Dana  (Ky.)  218; 
from  a  railway  company  on  the  faith  Patten  v.  Centralia,  47  111.  370;  Harris 
of  its  published  schedule.  On  the  back  v.  People,  i  Colo.  App.  289;  Minor  r. 
of  the  ticket  was  printed  '*  this  ticket  State,  63  Ga.  318.  Seealso  In  toxic  Ax- 
is subject  to  the  regulations  and  condi-  ing  LiqyoRS,  vol.  11,  p.  693. 
tions  stated  in  the  company's  time-  In  Koop  i^.  People,  47  111.  329,  it  was 
tables  and  bills,''  and  the  time-table  defined  to  be  a  public  drinking  house, 
stated  this  condition,  "  that  the  com-  In  Harney  v.  State,  8  Lea  (Tenn.) 
pany  did  not  hold  itself  responsible  for  113,  it  was  held,  under  a  statute  making 
any  delay,  detention,  etc.,  arising  off  it  a  misdemeanor,  subject  to  fine  and 
its  lines  or  from  the  acts  or  defaults  of  imprisonment,  to  sell  or  '*  tipple  '*  any 
the  other  parties,  nor  for  the  correct-  intoxicating  beverage  within  four 
ness  of  the  times  over  other  lines  or  miles  of  any  institution  of  learning, 
companies.''  Where  the  purchaser  of  that  the  buyer  of  the  liquor  is  not 
the  ticket  was  detained  by  the  lateness  guilty  of  the  offense;  but  Turney,  J. 
of  another  company's  train,  he  could  (in  which  McFarland,  J.,  concurred), 
not  recover  damages  for  such  deten-  held  that  both  the  seller  and  buyer 
tion,  but  was  bound  by  the  monthly  are  necessary  to  the  offense,  and  that 
time-table.  **  tipple,*'  in  its  legal  sense,  means  a 

"Other  Canse." — In  Buckmaster   v,  sale  and  consumption;  that  the  seller 

Great  Eastern  R.  Co.,  23  L.  T.  471,  a  cannot  tipple   by   himself,  but  must 

stipulation  in  the  ticket  that  the  com-  have  a  purchaser,  who  of  course  is  a 

pany  shall  not  be  liable  for  any  delay  party  to  the  tippling. 
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BtfliilUoii.  TITLE  INSURANCE,  Defliiitlon. 

TITLE  nrSUBAHCE— (See  also  INSURANCE,  vol.  ii,  p.  278).— 
A  contract  of  title  insurance  is  one  whereby  the  title  of  real 
estate  is  insured.  The  business  is  usually  carried  on  by  com- 
panies,  as  in  the  case  of  other  kinds  of  insurance.  And  the  prac- 
tice of  such  companies  is  substantially  as  follows :  To  have  the 
title  to  specified  property  examined  on  application  of  the  purchaser 
and  the  abstract  of  title  prepared,  the  correctness  of  which  is 
guaranteed,  whereupon  a  policy  is  issued  to  such  purchaser  stip- 
ulating that  he  shall  be  indemnified  for  any  loss  that  may  arise 
to  him  by  reason  of  a  defect  in  the  title.^ 

Under  the    Tennessee  statutes,  the  plaintiff.    Gauler  v.  Solicitors,   L.  & 

courts  have  defined  a  "  tippling  house ''  T.  Co.,  9  Pa.  Co.  Ct  Rep.  634. 

to  be  a  place  where  spirituous  liquors  FalM  Answers. — To  a  question  as  to 

are  sold,  without  license,  in  less  quan-  what  was  the  last  price  paid  for  certain 

titles  than  a  quart,  or  in  any  quantity  property,  upon   an  application  for  a 

to  be  drank  on  the  place.     Harney  v,  policy  of  insurance  of  title  to  land,  the 

State,  8  Lea  (Tenn.)   114;  Dunnaway  answer  was  $11,000,  and  if  it  was  pro- 

V.  State,  9  Yere.  (Tenn.)  350;  Sander-  vided  in  the  policy  that  an  untrue  an- 

lin  V.  State,  2  Humph.  (Tenn.)  315.  swer  would  avoid  the  same,  such  answer 

In  Minor  v.  State,  63  Ga.  318,  it  was  amounted  to  a  warranty,  and  its  imma- 

held  that  if  liquors  were  given  away  teriality  was  of  no  momenta     Again, 

by  the  drink,  or  other  small   quantity,  the  question  called  for  the  actual  and 

it    constituted    the    house    a  tippling  not  the  nominal  price.    Of  the  $11,000 

house.     This  was  the  case  of  a  social  stated  in  the  deed  as  the  consideration, 

club,  each  member  of  which  contrib-  only  $3,000  was  paid  in   money,  the 

uted  a   certain  sum  on  or  before  the  rest  being  the  transfer  of  certain  min- 

Saturday  preceding  each  Sunday,  for  ing  stock,  to  the  amount,  par  value,  of 

the  purpose  of  purchasing  liquors  nee-  $15,000,  but  which  the  jury  found  to 

essary  for  the  use  of  the  club  the  fol-  be  worth  very  little,  and  the  instruc- 

lowing  Sunday,  and  it  was  held  to  be  tion  of  the  court  that  if  the  jury  found 

a  tippling  house.     And  see  Marmont  that  the  $3,000,  together  with  a  fair 

V.  State,  48  Ind.  21.  market  value  of  the  stock,  aggregated 

In  Hussey  v.  State,  69  Ga.  54,  it  was  $11,000,  or  if  they  believed  that  the 

held   to    make   no    difference  in    law  plaintiff  honestly  thought  he  was  pay- 

whether  a  place  be  called  a  barroom,  ing  $11,000  in  full  cash  value,  and  the 

glee  club,  parlor,  or  restaurant;  if  it  otherparty  accepted  the  same  as  $11, 000 

be  a  place  where  liquor  is  retailed  and  in  money,  then  they  should  find- the  an- 

tippled,  if  it  have  a  door  for  entrance  swer  true,  was  sufficiently  favorable  to 

so  that  anybody  can  push  it  open,  en-  the  plaintiff.    Stensgaard  v.  St.  Paul 

ter  and  drink,  the  proprietor  is  guilty  Real  Estate  Title  Ins. Co.  (Minn.  1892), 

of  keeping  a  tippling  house.    Nor  does  52  N.  W.  Rep.  910. 

it    matter    whether    the    drinking  be  The  Bacorda  Kept  by  Title  Onaranty 

done  standing  or  sitting,   whether  at  Companies  Priyate  Property. — In  Ex  p, 

the   bar  or  around   a  table ;  in  either  Calhoun,  87  Ga.  359,  it  was  held  that; 

event    it    is    tippling,  and    the   place  an  officer  of  a  title  guaranty  company 

where  it  is  done  is  a  tippling  house.  could   not  be    forced   by  a  subpcena 

1.  The  organization  of  title  insur-  duces  tecutn,  in  a  suit  to  establish  lost 

ance  companies  is  of  such  recent  date  public  records,  to  produce  the  abstract 

that     decisions    bearing     upon    their  books  of  the  company  which  contained 

rights,  liabilties,  etc.,  are  as  yet  rare,  copies  of  the  public  records  of  land 

The  Pennsylvania  Act  of  May  9,  conveyances.  In  delivering  the  opin- 
1886,  which  provides  fortheincorpora-  ion  of  the  court  in  this  case,  Bleckley, 
tion  of  companies  to  insure  titles,  does  C.  J.,  said  :  "  These  abstract  books 
nQt  empower  them  to  engage  in  the  called  for  by  the  subpoena  came  into 
business  o'f  conveyancing,  and  to  an  existence  as  the  result  of  private  enter- 
action  upon  a  title  insurance  policy,  it  prise  and  labor,  and  were  afterwards 
is  no  defense  that  the  conveyancing  purchased  by  this  private  corporation 
was   done  by  the  conveyancer  of  the  at  great  expense.     They  are  its  private 
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Synopdf.  TITLE  {REAL  PROPERTY).         Hatnre  of  Title. 

TITLE  (BEAL  PEOPEETT).— (See  also  EJECTMENT,  vol.  6,  p. 
195 ;  Real  Covenants,  vol.  19,  p.  973 ;  Real  Property,  vol.  19, 
p.  1028 ;  Specific  Performance,  vol.  22,  p.  908.  As  to  title  by 
escheat,  see  ESCHEAT,  vol.  6,  p.  854;  title  by  occupancy,  see 
Abandonment,  vol.  i,  p.  i ;  by  adverse  possession,  Adverse 
Possession,  vol.  i,  p.  225  ;  by  estoppel,  Estoppel,  vol.  7,  p.  19; 

by  prescription,  PRESCRIPTION,  vol.  19,  p.  6  ;  by  forfeiture,  FOR- 
FEITURE, vol.  8,  p.  443 ;  by  accretion,  ACCRETION,  vol.  i,  p.  136; 
by  public  grant,  GRANTS,  vol.  9,  p.  43  ;  PUBLIC  Lands,  vol.  19, 
p.  305  ;  by  office  grant  or  matter  of  record.  Grants,  vol.  9,  p.  43; 
by  private  grants,  Real  Property,  vol.  19,  p.  1028  ;  Grantor 
and  Grantee,  vol.  9,  p.  19;  Deeds,  vol.  5,  p.  423;  Lease,  vol.  12, 
p.  974 ;  Real  Covenants,  vol.  19,  p.  973  ;  as  to  title  by  devise, 
see  Legacies  and  Devises,  vol.  13,  p.  7  ;  Wills.) 

I.  Nature  of  Title,  20.  {g)  As  Ground  for  Dam- 

1.  Definition,  20.  ages  for   biscontin- 

2.  Elements  or  "  Stages  "  of  Title^  nance    of   Highway, 

31.  37. 

a.  In  General,  21.  {h)  Possession  Under  the 

b.  Possession,  27.  Statute   of    Limita- 

( 1 )  How  Far  Does  Possession  tions,  37. 

Give  a  Right,  27.  (1)  "  Color  of  Title;'  37. 

(2)  Possession    as   Evidence  c.   Color  of  Title,  37. 
of  Title,  29.  ( I )   Generally,  37. 

(a)  Generally,  2f).  (a)  Definition,^, 

(b)  Bare  Possession,  29.  (3)  Effect,  41. 

(c)  Prior  Possession,  31.  (4)  **  Good  Faith,"  41. 
{d)  Prior  Possession  as  (5)  How  Acquired y^$. 

Against    **  Color    of  (6)    Under  Statutes,  46. 

Title;'  32.  II.  Modes  of  Acquisition  of  Title,  48. 
{e)  **  Outstanding  Title  "  i .   General  Classification,  48. 

in  Ejectment,  "^2.  2.    Title  by  Descent  (See  Succks- 

(/)  ^^Outstanding  TitW  SIGN,  vol.  24,  p.  344),  49. 

of  the  Government,^^.  3.   Title  by  Purchase,  49. 

I.  Vatvbe  op  Title — 1.  Definition. — Title  in  real  property, 
according  to  classic  authorities,  is  the  means  whereby  a  man 
holdeth  land.*     It  may  be  said  to  be  the  collection  of  all  the 

property  and  are  used  by  it  in  the  con-  1.  This  is  the  familiar  definition  of 
duct  of  its  corporate  business.  They  Coke,  Blackstone,  and  all  of  the  older 
have  never  been  published.  Their  con-  authorities.  Co.  Lit.  345  B ;  2  Bl.  Com. 
tents  are  kept  secret,  except  as  dis-  195;  3  Washb.  Real.  Prop.  399.  This  defi- 
closed,  piecemeal,  in  furnishing  to  nition,  without  regard  to  its  absolute 
applicants  therefor  abstracts  of  title  accuracy,  certainly  requires  further  elu- 
relating  to  specified  parcels  of  real  es-  cidation.  If  the  statement  of  a  modern 
tate;  and  the  furnishing  of  such  ab-  writerof  standing  be  taken  as  a  basis  in 
stracts  is  carried  on  as  a  business  for  the  discussion  of  ownership, **every  right 
pay  and  profit.  The  value  of  the  books  is  a  consequence  attached  by  the  law 
consists  mainly  in  the  secrecy  of  their  to  one  or  more  facts  which  the  law  de- 
contents.  Were  the  information  which  fines.  .  .  .  When  a  group  of  facts  thus 
they  afford  rendered  accessible  to  the  singled  out  by  the  law  exists  in  the  ca%e 
public  by  other  means,  the  demand  for  of  a  given  person,  he  is  said  to  be  en- 
it  through  the  one  source  now  avail-  titled  to  the  corresponding  rights.  .  .  . 
able  would  be  diminished  if  not  de-  The  word  *  possession '  denotes  such  a 
stroyed."  group  of  facts."    See  Holmes  on  The 
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Hame  of  litit.        TITLE  {REAL  PROPERTY),     sicmeati  of  Title. 

facts  on  which  ownership  is  founded,  or  by  which  ownership  is 
proved.* 

2.  Elements  or  ''Stages''    of  Title— a.  In  General. — In   the 

older  books  there  are  said  to  be  three  stages  or  degrees  in  a  com- 
plete title — the  mere  possession  ;  the  right  of  possession,  which 
may  be  apparent  or  real ;  and  the  mere  right  of  property.* 

Common  Law  214.     In  the  light  of  this  make  claim  as  near  the  premises  as 

statement,  it  would  seem  that  title,  in  *  possible,  repeated  once  in  every  year 

its  strict  application  to  real  property,  and  a  day.     The  right  of  possession 

denotes  a  collection  of  all  the  facts  of  was  said  to  be  of  two  kinds,  apparent 

ownership;  and  this  view  appears  con-  and  actual. 

firmed  in  the  traditional  mode  of  di-  Apiwrent  Bight  of  PosMMlon. — This 

vision,  where  the  several  parts  or  stages  was  founded  on  the  maxitn,  now  abol- 

of  a  complete  title  are  separated  into  ished,  that  descent  tolls  seisin  (descen- 

the  several  progressive  rights  of  owner-  sus  tollit  seisinam)  whereby,  when  the 

ship,  each  of  them  based  upon  a  pro-  disseisor's  unlawfully  acauired  posses- 

gressive  and  partial  collection  of  these  sion  descended  to  his  heir,  the  latter*s 

facts,  on  the  total  sum  of  which  the  right  was  superior  to  his  ancestor's,  in 

right  of  absolute  ownership  is  founded,  that  he  could  be  dispossessed  only  by 

See,  in  this  connection,  Burton  on  Real  an  action  at  law,  and   not  by  a  mere 

Prop.,  ^  418 ;  Kaimes,  Law  Tracts  98 ;  entry.    This    principle   was  modified 

Maine's  "Ancient  Law,"  p.  356;  Taylor  by  Stat.  32,  Hen.  VIII,  ch.  33,  and  has 

on  Civil  Law  ^^6— cited  in  3  Washb.  been  abolished  in  most,  if  not  all,  of  the 

Real.  Prop.  399.  states. 

1.  See  the  last  note;  also  the  succeed-  Actual  Bight  of  FoMesslon.— This  is 
ing  section  in  the  text  and  the  notes  the  only  one  of  these  stages  or  degrees 
under  it.  "When  the  existence  of  any  of  title  which  is  of  importance  in 
right  of  property  .  .  .  is  in  ques-  modern  law.  It  exhibits  the  only  mode 
tion,  every  fact  which  constitutes  the  recognized  by  the  law  by  which  a  title 
title  of  the  person  claiming  the  right  may  be  acquired  on  the  foundation  of 
.  .  .  is  deemed  relevant/'  Steph.  mere  possession.  At  common  law,  it 
on  Ev.,  art.  5.  was  said  to  exist  where  the  person  dis- 

2.  Mere  Poaaesalon.  —  Mere  posses-  seised  failed  to  bring  his  possessory 
sion  is  said  to  exist  when  one  man,  action  within  the  requisite  time,  there- 
without  any  pretense  of  right,  invades  by  losing  such  remedy  and  leaving  in 
the  premises  of  another,  by  force  or  his  adversary  an  actual  right  of  pos- 
surprise,  and  turns  him  out  of  the  oc-  session. 

cupation  of  his  land.  This  is  called  Here  Bight  of  Property. — This  was  at 
disseisin.  Other  instances  where  mere  common  law  the  last  decree  or  stage 
possession  may  be  gained,  to  which  in  a  complete  title,  and  was  what  re- 
the  law  applies  special  terms,  are  mained  in  the  owner  after  he  had  lost 
abatement  and  intrusion.  The  first  the  possession  and  the  right  of  posses- 
occurs  where,  after  the  death  of  the  sion,  both  apparent  and  actual.  This 
ancestor,  and  before  the  entry  of  the  ric;ht  was  founded  on  the  fact  that 
heir,  a  stranger  gains  possession  of  the  when  the  owner  had  neglected  to  bring 
land  to  the  exclusion  of  him  who  had  his  possessory  action  within  therequi- 
the  right  to  enter.  The  second  exists  site  time,  he  still  had  a  further  period 
where  a  stranger  gains  possession  after  within  which  to  bring  an  action  by 
the  death  of  a  particular  tenant,  and  which  he  claimed  a  mere  right  of 
before  the  entry  of  the  remainderman  ownership.  Other  instances  when 
or  reversioner.  this  right  existed  were  when  the  estate 
Bight  of  Possesaloii. — ^This  is  said  to  tail  was  discontinued  by  a  feoffment  by 
exist  in  disseisin  as  above  described,  the  tenant  in  tail,  such  right  of  prop- 
where  the  disseisor  has  actual  posses*  erty  remaining  in  the  heirs  in  tail, and 
sion  and  the  disseisee  the  right  of  pos-  in  the  remainderman;  and,  finally, 
session.  Such  right  of  possession  was  when  the  owner  had  lost  the  right  of 
protected  by  remedies  no  longer  known  possession  by  a  judgment  in  a  possess- 
by  the  law;  such  as  the  right  to  enter  ory  action. 

and  turn  out  the  disseisor,  or  the  right  This  right  of  property  was  founded 

to   make   continual  claim,   that  is,  to  on  and  protected  by  the  writs  of  right 
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Hatm  of  Titla.         TITLE  {REAL  PROPERTY).      SImbmiU  of  Title. 

In  so  far  as  these  stages  or  degrees  of  title  are  in  themselves 
the  foundation  of  independent  rights  of  ownership,  as  was  the 
case  in  early  law,  their  treatment  is  no  longer  of  practical  use. 
With  the  disappearance  of  the  various  kinds  of  real  remedies  and 
real  actions,  especially  of  the  so-called  writs  of  right,  these  vari- 
ous grades  of  title  have  merged  into  one,^  which  may  be  acquired 
in  a  variety  of  ways.* 

The  mention  of  possession  as  an  element  of  title  seems  to 
proceed  in  the  minds  of  many  writers  from  a  theory  regarding 
the  origin  of  ownership  in  land,  in  early  stages  of  society,  and  in 
this  aspect  has  no  place  here.^ 

The  chief  importance  of  possession  seems  to  be  as  a  fact  in 
issue  or  as  part  of  the  evidence  to  prove  ownership.  "  Possession, 
per  se,  evidences  no  more  than  the  mere  fact  of  present  occupa- 
tion by  right.  .  .  .  Undoubtedly,  if  a  person  be  found  in 
possession  of  land,  claiming  it  as  his  own  in  fee,  it  is  prima  facie 
evidence  of  his  ownership,  and  seisin  of  the  inheritance."^ 

in  early  law,  for  which  there  existed  a  first  obtained  particular  portions  of 
period  of  limitation  longer  than  that  territory  hy  the  actual  or  implied  sane- 
which  barred  possessory  actions.  As  tion  of  the  community, 
these  writs  of  right  have  been  practi-  In  Campbell  v.  Holt,  115  U.  S.  6)0, 
cally  abolished,  the  foundation  for  the  Miller,  J.,  said :  "  Possession  has  al- 
distinction  between  the  rieht  of  prop-  ways  been  a  means  of  acquiring  title 
erty  and  the  actual  right  ol  possession  to  property.  It  was  the  earliest  mode 
nolongerexists,  and,  in  fact,  this  actual  recognized  by  mankind  of  the  appro- 
right  of  possession  may  be  said  to  be  priation  of  anything  tangible  by  one 
in  every  respect  coincident  with  abso-  person  to  his  own  use  to  the  exclusion 
lute  ownership.  (The  union  of  all  these  of  others.  And  legislatures  and  pub- 
stages  in  the  complete  title  was  said  to  Heists  have  always  acknowledged  its 
constitute, — the  last  two  theywj  dupli-  efficacy  in  confirming  or  creating 
catum^  or  droit  droity  or  the  jus  pro-  title."  See  Limitation  op  Actions, 
frietates  et  possessionis — all  three  the  vol.  13,  p.  694. 

juris  et  seisucB  conjunctio — distinctions  4.  Story,  ].,  in  Ricard  v.  Williams, 

which  have  to-day  hardly  even  a  theo-  7  Wheat.  (U.  S.)  59. 

retic  value.)     For  a  discussion  of  the  It  can  hardly  be  doubted  that  all  so- 

three  stages  or  degrees  of  a  complete  called  rights  less  than  a  complete  title, 

title  at  common  law,  see  2   Minor's  such  as  the  right  inherent  in  posses- 

Insts.  447-451 ;  2  Bl.  Com.  195-199;  Co.  sion,  are  nothing  but  facts  in  evidence 

Litt.   153,   n.  ;4   Kent's   Com.  373;   3  by  which  ownership  is  proved.     From 

Washb.  Real  Prop.  ^400.  some  of  these  facts,  such  as  possession, 

1.  This  will  be  found  discussed  in  presumptions  more  or  less  strong  are 

the  text  below  in  this  section  and  in  said  to  arise  of  ownership,  according 

the  corresponding  note.  as  they  are  accompanied  by  other  inci- 

8.  See   infra y  this  title,   Modes  of  dental  facts,  such  as  claim  or  color  of 

Acquisition  of  Title.  title,  and  thus  it  follows  that  the  whole 

8.  See    3   Washb.  Real   Prop.  *482,  question  of  title  is  merely  one  of  evi- 

citing  2  Sharswood's  Bl.Com.  196,  and  dence  or  presumption,  and  that  noth- 

note;   Wood's   Civil    Law   78,   126;  2  ing  but  confusion  can  result  from  con - 

Washb.  Real  Prop.  ^99,  and  the  au-  sidering  such  evidential  facts  as  rights 

thorities  cited,  notably  Maine's  **An-  (however  incomplete)   of  ownership, 

cient  Law,"  where  the'common  theory  In  harmony  with  this  view,  the  title  to 

that  property   had  its  origin  in  posses-  land  may  be  proved  in  many  ways;  it 

sion  is  denied.     See  2  Bl.  Com.  3«  4;  2  cannot  be  said  to  be  a  definite  whole 

Kent's  Com.  318.     But  see   2  ^Iinor's  composed  always  of  certain  fixed  parts. 

Inst.  3,  where  the  theory  is  maintained  What  in  one  case  is  essential  to  the 

that  while  between   nations  property  complete  proof  of  ownership  may  in 

originated   in    occupancy,  individuals  another  case  be  dispensed  with.    This 
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is  strikingly  shown  by  the  fact  that  pos-  larations  have  in  various   forms  and 

session  of  land  even  for  less  than  the  under   different    circumstances    been 

statutory  period,  may  give  a  complete  deemed    admissible.     The    principle 

title.  See  Ricard  v,  Williams,  7  Wheat,  upon  which  they  are  held  admissible  is 

(U.  S.)  59u  not  very  clearly  settled.     When  the 

Hodgdon  v.  Shannon,  44  N.  H.  572,  declaration  has  been  accompanied  with 

is  an  interesting  case  as  showing  the  an  act  pointing  out  some  monument 

various  acts,  tests,  and  declarations  of  or  existing  mark  of  boundary,  it  has 

ownership  which  may  be  subniitted  to  been  allowed.    So,  also,  as  evidence 

a  jury  to  determine  the  title  to  land,  against  the  party  making  the  declara- 

Thus,  in  a  writ  of  entry  to  recover  a  tion,  and  all  persons  in  privity  with 

tract  of  land  upon   execution  as  the  him,  or  claiming  under  him,  it  is  com- 

property  of  a  judgment  debtor,  where  petent.    But  the  adjudicated  cases  go 

the  de/endant  claimed  as   tenant  of  somewhat  further,  and  hold  that  his 

certain  devisees  of  the  mortgagee  of  declaration  in  disparagement  of  his  ap- 

said  land,  it  was  held  that  the  question  parent  title,  as  indicated  by  his  posses- 

whether  the  mortgagees    ever    fore-  sion,  may  be  used  as  evidence  that  his 

closed  for  condition  broken,  and  the  occupation  was  an  occupation  under 

mortgagee  subsequently  exercised  acts  another    person,  and  thus  make  his 

of  ownership  over  premises,  or  other-  possession  to  avail  in  favor  of  the  per- 

wise,  were  proper  questions  for  the  son  stated  by  him  to  be  his  landlord, 

jury.    See  Jackson  v.  Wood,  12  Johns.  Thus,  in  Peaceable  v,  Watson,  4  Taunt. 

(N.  Y.)  242 ;  7  Am.  Dec.  31c ;  Giles  v.  16,  it  was  held  that  the  declarations  of 

Baremore,  5  Johns.  Ch.  (N.  Y.)  545 ;  a  deceased  occupant  of  land,  stating 

Ang.  on  Lim.  493.    Likewise,  the  pay-  under  whom   he  occupied  as  tenant, 


ment  of  taxes  (Little  v.  Downing,  37    were  admissible,  Mansfield,  C.  J.,  say- 

355 ;  Farrar  v.  Fessenden,  39  N.        _~ 
H.  277;  Carr  v.  Dodge,  40  N.  H.  403),    denceof  seisin  in  fee  simple  ;"the  decla- 


N.  H.  355 ;  Farrar  v,  Fessenden,  39  N.    ing:  *  Possession  is  prima  facie  evi- 


the  description  of  the  property  in  an  ration  of  the  possessor  that  he  is  tenant 

application  for  a  policy  of  insurance,  to  another  makes  most  strongly,  there- 

the  claim  of  ownership,  and  the  giving  fore,  against  his  own  interest,  and  con- 

of  the  note  binding  the  party  to  pay  sequently    is  admissible.'     Davies  v. 

losses,   were  all    held    direct  acts  of  Pierce,  2  T.  R.  53f  is  an  authority  to 

ownership,   and    explanatory    of    the  the  same  point.    The  case  of  Marcy  v. 

possession  of  the  party.    See  McCall  Stone,  8  Cush.  (Mass.)  4;  54  Am.  Dec. 

r.  Neely,  3  Watts  (Pa.)  69;  Nepan  v.  736,  is  directly  to  the  same  effect.     If 

Doe,  2   Sm.  Ld.  Cas.  493 ;   Ang.  on  these  declarations  were  offered  as  the 

Lim.  425.    Declarations  of  the  mort-  declarations  of  deceased  persons,  while 

gagee  were  likewise  held  to  have  been  occupying  the  premises,  they  would 

correctly  admitted,  upon  the  ^ound  have  been,  therefore,  admissible.'*  The 

that  she  was  first  found  by  the  jury  to  court    concluded    that  the  evidence 

be  in  actual  possession  of  the  premises  proved  that  defendant  had  acquired  by 

under    her    deed.     The    declarations  possession  and  occupation  a  legal,  al- 

were  received  as  explanatory  of  the  though  not  indefea8ible,title  to  the  land; 

character  of    the   possession,  and  as  that  he  was  lawfully  seised  and  pos- 

giving  color  and   limits  to  the  same,  sessed  of  it  against  all  the  world,  except 

See  I  Greenl.  on  Ev.,  §§  109,  no;  Cur-  the  true  owner;  that  his  title  passed  to 

rier  v.  Gale,  14  Gray  (Mass.)  504.   See  the  grantees  and  to  their  assignees  with 

also   1    Greenl.  on    Ev.,  §  153,  citing  the  covenant  of  warranty,  and  that,  in 

Jones  V,  Williams,  2  M.  &  H.  331 ;  Doe  an  action  for  the  breach  of  this  covenant, 

r.  Kemp,  7  Bing.  N.  Cas.  332  ;  Simp-  defendant  could  not  set  up  in  defense  a 

son  XK  Dendy,  36  Eng.  L.  &  Eq.  366.  constructive  seisin  or  possession  in   a 

In  Currier  v.  Gale,  14  Gray  (Mass.)  stranger.     So  it  was  said  in  Jackson  v, 

504,  the  extent  of  the  rule  which  ad-  Porter,  i  Paine  (U.  S.)  457,  that  it  is  not 

mits  the  declarations  of  a  party  in  pos-  possession  alone  but  possession  accom- 

session,  adverse  to   his  own  interest,  panied  with  the  claim  of  the  fee,  which, 

was  considered.    The  declarations  of  a  by  construction  of  law,  is  deemed  prima 

deceased  occupant  were  here  offered  facie  evidence  of  such  an  estate.     See 

by  the  defendant  for  the  purpose  of  Buswell  on  Lim.  &  Adverse  Possession, 

showing  that  the  declarant  occupied  ^  237.     For  the  same  reason  a  squatter 

as  tenant  of  another,  and  adversely  to  cannot  acquire  title,  unless  he  has  de- 

the  plaintiff.    The  court  held  the  evi-  nied  the  title  of  the  lawful  owner.    See 

dence  admissible,  saying:  "Such  dec-  Sacket  v.  McDonnell,  8  Biss.  (U.  S.) 
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The  discussion  of  these  several  stages  or  degrees  of  title  may, 
however,  rest  on  the  view  that  while  they  are  insufficient  in 
themselves  to  constitute  separate  rights  of  ownership,  they  are 
each  indispensable  to  a  complete  title.  In  this  sense  possession, 
at  least  constructively,  together  with  the  actual  right  of  posses- 
sion, may  be  considered  indispensable  elements  of  a  complete 
title  ;  ^  but  a  mere  right  of  property,  distinct  from  the  actual  right 
of  possession,  has,  it  seems  in  modern  law,  disappeared  as  a  requi- 
site, as  well  as  an  independent  foundation,  on  which  to  establish  a 
right  of  ownership.  While  the  early  effect  of  the  Statute  of  Limita- 

394;  Bartholomew  v.  Edwards,  I  Houst.  Y.)  609;   18  Am.   Dec.  463;  Ford   v. 

(Del.)  17;  Ruffin  v.  Overbjr,88  N.  Car.  Wilson,  35  Miss.  504;  72  Am.  Dec.  137; 

369;  Tuttle  V,  Jackson,  6   Wend.  (N.  Hall  v,  Stevens,  9  Met.  (Mass.)  418; 

Y.)  213;  21   Am.  Dec.  306.     As  to  the  Day  v.  Cochran,  24  Miss.  261 ;  Clarke 

effect  of  payment  of  taxes,  see  Webb  V.  v,    McClure,    10    Gratt.     (Va.)    305; 

Richardson,  42  Vt  465;  Sorber  v,  Wil-  Floyd  v.  Mintsey,  7  Rich.  (S.  Car.)  181 ; 

ling,  10  Watts    (Pa.)    141;    Naglee  v.  Criswell  v.Altemus,  7  Watts  (Pa.)  581; 

Albright,  4  Whart.  (Pa.;  291.    See  also,  Long  v.  Mast,  11  Pa.  St.  189. 

as  to  actual  possession,  Humphreys  v.  Under  Real  Covenants,  vol.  20, 

Rawson,  8  Watts  (Pa.)  79;   Robinson  p.  993,  will  be  found  a  distinction  be- 

t;.  Lake,  14  Iowa  421;  Hawk  t;.  Sense-  tween  possession  and  seisin,  together 

man, 6  S.  &  R.  (Pa.) 21;  Price  f.  Brown,  with   an   account  of  the   doctrine   of 

loi  N.  Y.  669;  Bear  Valley  Coal  Co.  '*  actual    seisin,"    which     obtains    in 

V.  Dewart,  95  Pa.  St.  72.  As  to  the  effect  Massachusetts^  Maine^  and,  in  a  quali- 

of  the  particular  circumstances  of  each  fied  form,  in  Ohio, 

case,  see  Turner  v.  Hall,  60  Mo.  271;  1.  ConstmctlTe  Fossestlon.  —  In  the 

West  V.  Lanier,  9  Humph.  (Tenn.)762;  common  phrase  the  legal  title  is  said 

Corning  v.  Troy  Iron,  etc.,  Factory,  44  to  draw  to  it  the  possession.  3  Washb. 

N.Y.  577;  Clancey  v,  Hondlette, 39  Me.  Real  Prop.  *485. 

451;   Ford  V.  Wilson,  35  Miss.  490;   72  See  Green  v,   Watkins,    7   Wheat. 

Am.  Dec.  137;  Booth  v.  Small,  3^  Iowa  (U.  S.)  28,  where  (on  a  writ  of  right), 

i77;Cooki;.  Babcock,  XI  Cush.  (Mass.)  the  court,  by  Story,  J.,  said  :  "It  has 

210;  Little  v.  Downing,  37  N.   H.  367.  been  already 'decided  by  this  court,  and 

As  to  actual  occupation,  cultivation,etc.,  is  indeed  among  the  best  established 

see  Langworthv  v.  Myers,  4  Iowa  18;  doctrines  of    the    common  law,   that 

Morrison  v,  Kelley,  22  111.  624;  74  Am.  seisin  in  deed,  either  by  possession  of 

Dec.  169 ;  Kane  I/.  Footh,  70  111.  587;  the  land  and  perception  of  profits,  or 

Blood    V,    Wood,  X  Met.  (Mass.)  335;  by  construction  of  law,  is  indispensable 

Bailey  v.  Carleton,  12  N.  H.  9;  37  Am.  to  enable  the  demandant  to  maintain 

Dec.  190;  Royall  v.  Lisle,  15  Ga.  545;  his  suit.'' 

Denham  v,  Holeman,  26  Ga.  191;  71  In   Morrison  v.  Kelly,  23   111.  609, 

Am.   Rep.    98;    Doolittle  v,   Tice,   41  Walker,  J.,  said  :  **  The  doctrine  is  well 

Barb.  (N.  Y.)  181;  Brown  v.  Cockerell,  recognized  and  established  that  a  man 

33  Ala.  47;  School    Dist.    No.    8.    v,  may  have  the  actual  possession  of  real 

Lynch,  33    Conn.  330;  Alexander  v,  estate  without  a  residence    upon    it. 

Polk,  39  Miss.  755;  Samuels t;. Borrow-  And  it  may  be  actual  or  constructive; 

scale,  X04  Mass.  207.  actual,  when   there  is  an  occupancy, 

The  possession  must  be  held  animo  such  as  the  property  is  capable  of,  ac- 

clamandi.     Grant  v.  Fowler,  39  N.  H.  cording  to  its  adaptation  to  use;  con- 

lox ;  Jackson  t'.  Wheat,  18  Johns.  (N.  structive,  as  when   a  person  has  the 

Y.)  44;  Magee  -r.  Magee,  37  Miss.  1^2;  paramount  title,  which  in  contempla- 

Davenport  f.  Lebring,   52    Iowa  364;  tion   of    law   draws  to  and   connects 

Grube  v»  Wells,  34  Iowa   150;  Perkins  with  it  the  possession."     See  Hunni- 

V.  Nugent,  45  Mich.  X56;   Harvey  7\  cutt  v.  Peyton,  102   U.  S.  333.    As  to 

Tyler,  2  Wall.  (U.  S.)  328;  Smith  v,  ** actual  possession,"  see  Actual,  vol. 

Stevens,  82  111.  554.     See  also  Society,  1,  p.  i84g  et  seq.;  Adverse  Possbs- 

etc.  V.   Pawlet,  4   Pet.   (U.   S.)   480;  sign,  vol.  i,  p.  255,  and   cases  there 

Ewing  V.  Barnet,  11   Pet.  (U.  S.)  41 ;  cited. 

La  Frombois  v,  Jackson,  8  Cow.  (N.  Three  important  instances  of  con- 
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struct ive  possession,  as  considered  in  upon  any  part  of  his  land  was  an  ouster 
questions  of  title  to  land,  are  said  to  of  the  intruder  from  what  he  had  in 
exist.  First,  as  above  stated,  where  constructive  possession  merely.  We 
the  legal  title  is  said  to  draw  to  it  the  know  of  do  authoritative  decision  that 
possession  of  the  whole  land,  in  the  is  in  conflict  with  this."  But  see  < h/Va, 
absence  of  ouster  or  adverse  possession  this  title,  Color  of  Title — Generally, 
oi  the  whole  or  of  any  part.  See  the  In  3  Washb.  Real  Prop.  *485,  it  is 
cases  above  cited.  Second,  where,  said:  "There  is  also  a  constructive 
though  there  may  be  adverse  posses-  |>os8ession  without  being  a  possession 
sion  of  a  part  under  color  of  title  to  in  fact,  if  accompanied  by  an  entry 
the  whole,  if  the  legal  owner  be  in  under  *  color  of  title,*  as  it  is  called,  as 
actual  possession  of  a  part  also,  he  has  where  one,  under  a  title-deed  describ- 
the  constructive  possession  of  all  the  ing  a  parcel  by  metes  and  bounds,  en- 
land  not  in  the  actual  possession  of  the  ters  upon  the  premises,  claiming  to 
adverse  holder.  Third,  where  one  hold  the  same  under  his  deed,  he  is 
enterson  unoccupied  land,  under  a  deed  constructively  in  possession  of  all  that 
or  title,  and  holds  adversely,  his  pos-  is  included  in  his  deed,  though  he  ac- 
session  is  construed  to  be  co-extensive  tually  occupies  but  a  part;  nor  can  he 
w^ith  his  deed  or  title.  be  disseised  except  by  an  actual  entry 
In  Hunnicutt  v,  Peyton,  102  U.  S.  and  occupancy  by  another,  and  only  to 
333,  it  is  said:  "The  true  owner  will  the  extent  of  such  occupancy.  So  "the 
be  deemed  to  be  disseised  to  the  extent  legal  title  to  wild  lands  draws  to  it  the 
of  the  boundaries  described  in  that  possession,  unless  it  has  been  inter- 
title.  Still  his  possession  beyond  the  rupted  by  an  actual  entry  and  adverse 
limits  of  his  actual  occupancy  is  only  a  possession  by  another.*'  See  Ellicott 
constructive  one.  If  the  true  owner  v.  Pearl,  10  ret.  (U.  S.)  412;  and  the 
beat  the  same  time  in  actual  possesion  Dote  to  Ewing  v,  Burnet,  11  Pet.  (U. 
of  part  of  the  land,  claiming  title  to  S.)  41.  But  see  /ff/ira,  this  title,  Color 
the  whole,  the  constructive  possession  of  Title — Generally ;  Den  v.  Hunt,  20 
is  in  him  of  all  the  land  not  in  the  N.  }.  L.  487;  Foulke  r.  Bond,  41  N.  }. 
actual  possession  of  the  intruder,  and  L.  527. 

this,  though  the  owner's  actual  posses-  Posseitlon  and  SeiiliL — In  Slater  v. 

sion  is  not  within  the  limits  of  the  de^  Rawson,  6  Met.  (Mass.)  439,  the  ques- 

fective   title.    *  The   reason   is    plain,  tion  was,   whether  one  who  had  had 

Both  parties  cannot  be  seised  at  the  actual  possession  of  land,  and  had  sold 

same  time  of  the  same  land  under  dif-  timber    therefrom    for    a    number  of 

ferent  titles.     The  law,  therefore,  ad-  years,   was  seised  for  the  purpose  of 

judges  the  seisin  of  all  that  is  not  in  liability  to  an  action  on  his  covenant  of 

the   actual  occupancy  of  the  adverse  warranty.    The  court  regarded  it  as 

party  to  him  who  has  the  better  title.*  indisputable  that    defendant,    having 

Clarke  v.  Courtney,  5    Pet.   (U.    S.)  actual  possession,   "had   a  valid   title 

319.    .    .    .    One  who  enters  upon  the  against  all  the  world,  except  the  true 

land  of  another,  though  under  color  of  owner.     ...     If  any  other    person 

title,  gives  no  notice  to  that  other  of  had  entered    on    the  land,  he  might 

any  claim,  except  to  the  extent  of  his  have  maintained  trespass  against  him, 

actual  occupancy.  The  true  owner  may  or   if  he  had  been  ousted,  he  might 

not  know  the  extent  of  the  defective  have  maintained   a  writ  of  entry.'*     It 

title  asserted  against  him,  and  if,  while  was  considered    whether,  defendant's 

he  is  in  actual  possession  of  part  of  the  possession  not  amounting  to  a  dissei- 

land,  claiming  title  to  the  whole,  mere  sin,  he    was  ever    actually  seised,  so 

constructive  possession  of  another,  of  that  title  could  pass  to  his  grantees 

which  he  has  no  notice.  Can  oust  him  and  a  covenant  of  warranty  could  run 

from  that  part  of  which  he  is  not  in  with  the  Ijmd  and  pass  to  their  assign - 

actual   possession,  a  good  title    is  no  ees.    As  to  the  remark  of  Parsons,  C. 

better  than  one  which  is  a  mere  pre-  J.,  in  Langdon  v.  Potter,  3  Mass.  219: 

tense.    ...     In  Altemus  v.  Long,  4  "Although  there  may  be  a  concurrent 

Pa.  St.  254;  45  Am.  Dec.  688,  it  was  possession,  there  cannot  be  a  concur- 

ruled  that,   though  actual  |>os8ession  rent  seisin  of  lands,"  the  court  said : 

under  a  junior  title  of  part  of  a  tract  of  "However  this  may  be,  according  to 

land,  which  interfered  with  an  older  the  doctrine  of  the  ancient  feudal  law, 

grant,  gave  possession  of  the  whole  to  it  is  not  supported  by  modern  deci- 

the  holder  of  the  junior  title,  yet  a  sions,  and    is    not    applicable  to  our 

subsequent   entry  of  the  true  owner  tenures,    except    in    a    qualified    and 
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tions  was  simply  to  bar  the  remedy  of  the  owner,  it  seems  that  in 
the  United  States  at  least,  adverse  possession  for  the  period  of  the 
statute,  not  only  bars  the  remedy  of  the  owner,  but  operates  to 
transfer  a  complete  title  to  the  adverse  holder.* 

limited  sense.    It  is  true  that  two  ad •  1.  See  LfMiTATiON  of  Actions,  vol. 

verse  parties  cannot  both  be  seised  of  13,  pp.  693-694,  where  is  quoted  the 

the  same  land  at  the  same'  time.    But  distinction  drawn  in  Jones  v,  Jones,  18 

if  A  enters  on  the  land  of  B,  without  Ala.  248,  between  the  operation  of  the 

ousting  him,  or  doing  some  act  equiv-  Statute  of  Limitations  on  title  as  vest- 

alent  to  an  ouster,  he  will  not  thereby  ing  it ;  and  in  contract  where  the  rem- 

acquire  a  seisin  as  against  B,  unless  edj  alone  is  affected  in  the  debt  itself. 

B  elects  to  consider  himself  disseised ;  This     distinction     was    approved    in 

but  A's  possession  would  constitute  a  Campbell  v.  Holt,  115  U.  S.  620,  where 

legal  seisin  against  anyone  who  might  it  is  said  bj  the  court,  through  Miller, 

enter  upon  him  and  oust  him  without  J.,  **  The  weight  of  authority  is  in  favor 

right ;  and  he  might  maintain  a  writ  of  of  the  proposition  that,  where  one  has 

entry  against  the  wrongdoer,  declaring  had  peaceable,  undisturbed,  open  pos- 

on  his  own  seisin,  and  a  disseisin  by  session  of  real  or  personal  property, 

the  tenant'*  The  court  held  that  there  with  an  assertion  of  his  ownership, 

is  no  legal  difference  between  seisin  for  the  period  which,  under  the  law, 

and   possession ;  although    there  is  a  would  bar  an  action  for  its  recovery  by 

difference  between   disseisin   and  dis-  the   real  owner,  the  former  has  ac- 

possession ;   the  former    meaning    an  quired  a  g^od  title — a  title  superior  to 

estate  gained  by    wrong    and  injurj',  that  of  the  latter,  whose  neglect  to 

whereas  the  latter  may  be  by  right  or  avail  himself  of  his  legal  rights  has  lost 

by  wrone ;    the  former    denoting  an  him  his  title.    The  doctrine  has  been 

ouster  of  the  disseisee,  or  some   act  repeatedly  asserted  in  this  court.   Lef- 

equivalent  to  it,  whereas  by  the  latter  fingwell  v,  Warren,  2   Black  (U.  S.) 

no  such  act  is  implied.     Co.  Litt.   153  599;  Croxall  v,  Shererd,  5  Wall.  (U. 

b,  181  a;  I  Bur.  xo8,  iii;   Matheson  v.  S.)  289;  Dickerson  v.  Colgrove,  100  U. 

Trot,  I  Leon  209;  Smith  v.  Burtis,  6  S.  583;  Bicknell  v,  Comstock,  113  U. 

Johns.  (N.  Y.)  217;  5  Am.  Dec.  218.  S.  152.    It  is  the  doctrine  of  the  Eng- 

Lord  Coke  says,  seisin  signifies,  in  the  lish  courts,  and  has  been  often  asserted 

common    law,    possession.    Co.    Litt.  in  the  highest  courts  of  the  states  of 

153  a.     Seisin,  according  to  Com.  Dig.  the  Union.''    This  was  said  in  regard 

Seisin,  a,  i,  imports  the  having  posses-  to  the  distinction  between  the  effect  of 

sion  of  an  estate  of  freehold  or  inherit-  the  Statute  of  Limitations  on  contract 

ance  in  lands  or  tenements.  See  Smith  as  merely  taking  away  the  remedy,  and 

V.  Burtis,  6  Johns.  (N.  Y.)  206;  5  Am.  its  effect  on  real  property,  where  it 

Dec.  218,  and  cases  there  cited.    The  vests  the  title. 

court  then  found  that  defendant  had  a  See  the  extensive  list  of  cases  cited  in 
good  right  to  convey  title,  whatever  it  Limitation  of  Actions,  vol.  13,  p. 
was,  if  he  was  in  possession,  without  694.  See  also  Boswell  Lim.  of  Ad- 
regard  to  distinction  between  seisin  verse  Possession,  par.  229,  and  the 
and  possession,  citings  as  sustaining  notes.  See  Rhode  Island  Pub.  Stat, 
this  principle,  the  case  of  Bearce  v,  ch.  175,  §  2,  considered  in  Union  Sav. 
Jackson,  4  Mass.  408,  where  the  court  Bank  v,  Taber,  13  R.  I.  683 ;  Smith  v. 
said  :**  It  is  very  clear  that  the  defend-  Lorillard,  10  Johns.  (N,  Y.)  357;  3 
ant's  intestate,  being  in  possession,  Washb.  Real. Prop.  ^449. 
claiming  a  fee  simple  in  the  land,  was  The  writ  of  right  lay  only  for  the 
able  to  convey."  In  this  latter  case  it  recovery  of  an  estate  in  fee  simple,  and 
was  also  decided  that  such  a  posses-  was  the  last  resort  of  the  party  who 
sion  and  claim  constitutes  a  legal  seisin,  had  been  ousted  of  real  property.  In 
This  decision  is,  in  Slaters.  Rawson,6  Derby  v.  Jacques,  i  Cliff.  (U.  S.)  425, 
Met.  (Mass.)  439,  considered  to  be  in  in  an  action  on  a  writ  of  right,  it  was 
conformity  with  the  construction  which  held  that  this  remedy  still  exists  at 
holds  that  the  covenants  of  seisin  and  common  law,  though  abolished  in  the 
of  right  to  convey  are  synonymous,  courts  of  Massachusetts  in  1840  by 
because  the  same  fact,  viz.,  the  seisin  Massachusetts  Rev.  Sts.,  ch.  loi,  §  51 ; 
of  the  grantor,  will  support  both  cove-  but  that  in  accordance  with  the  de- 
nants.  cision  in  Homer  v.  Brown,  16   How. 
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b.  Possession — (i)  How  Far  Does  Possession  Give  a  Right, — 
Possession  in  itself  (as  distinct  from  the  '^  right  of  possession  '\ 
may  be  said  to  give  a  right  protected  by  the  law  only  in  a  modi- 

fied  and  inaccurate  sense,  chiefly  in  such  instances  as  in  the  action 

of  forcible  entry  and  detainer,^  and  where  mere  possession  with 

color  or  claim  of  title  is  said  to  support  ejectment  and  trespass.* 
But  in  the  former  instance,  it  appears  clearly  from  the  cases  that 

(U.  S.)  3631  this  statute  did  not  abolish  tution,  though  the  fee  simple,  title,  and 

a  writ  of  right  as  process  in  the  United  present  right  of  possession,  are  shown 

States  circuit  court  in  the  Massachn-  to  be  in  the  defendant.    The  authori- 

setts  district.    But,  in  accordance  with  ties  on  this  point  are   numerous  and 

the  same  decision,  it  was  held  that  it  uniform.**      McCaulej  v,   Weller,    13 

was  as  process  alone  that  the  action  Cal.  coo.     See  also  Jenkins  v.  Tynon, 

continued  in  the  circuit  court  for  that  i  Colo.  App.  133 ;  Potts  v.  Magnes,  17 

district,  and  that  the  action  was  sub-  Colo.  364 ;  Stillman  v,  Palis,  134  III. 

ject  to  the  limitation  prescribed  by  the  532 ;  Hill  v.  Olin,  8a  Mich.  643;  Craig 

state  law  as  to  the  time  within  which  v,  Donnelly,  28  Mo.  App.  34a;  Pettitv. 

such    remedy   might  be    prosecuted.  Black,  13  Neb.  142;  Lipp  v.  Hunt,  25 

This  was  in  accordance  with  the  34th  Neb.  91 ;  Logan  v.  Lee,  53  Ark.  94 ; 

section  of  the  Judiciary  Act  that  the  Gooch  v,  Hollan,  30  Mo.  App.  450; 

laws  of  the  several  states  shall  here-  Pederson  t;.  Cline,  27  111.  App.  249; 

garded  as  rules  of  decision  in  the  courts  Mosseller  v.  Deaver,  106  N.  Car.  494; 

of  the  £/«iVtf</ 5/<i/M  where  they  apply.  Cain   v.   Flood     (C.   PI.),   14   N.    Y. 

**  While,  therefore,"  the  court  said,  *'  a  Supp.  776, 

writ  of  right  may  still  be  maintained  8.  Mere  possession,  with  color  or 
in  the  circuit  court  of  this  district,  the  claim  of  title,  is  sufficient  to  maintain 
common-law  rule  that  a  final  judgment  ejectment  (as  well  as  trespass)  against 
in  a  writ  of  entry  is  not  a  bar  to  such  a  one  who  subsequently  entered.  See 
suit,  is  no  longer  here  in  force.  .  .  .  Woods  v.  Banks,  14  N.  H.  loi.  This 
To  regard  the  writ  of  right  in  the  cir-  proposition,  it  is  clear,  rests  entirely 
cuit  court  of  the  district  as  stilf  over-  upon  the  doctrine  of  presumptions, 
riding  a  final  judgment  recovered  on  a  In  the  case  just  cited  where  it  is  an- 
writ  of  entry  in  the  state  court,  would  nounced,  the  court  says:  **The  plain- 
present  the  anomaly  of  one  rule  of  tifTs  possession  is /rima/aciV  evidence 
property  in  the  state  courts,  and  an-  of  title.  There  is  nothing  ...  to 
other  and  a  different  rule  in  the  circuit  rebut  it.  The  defendants  show  no 
court  In  respect  to  the  same  subject-  pretense  of  title  under  which  to  justify 
matter."  See  also  Wayman  v.  South-  their  subsequent  entry.  ...  A 
ard,  10  Wheat.  (U.  S.)  i;  Green  v.  possession  of  the  plaintiff  then  and  the 
Kellum,  23  Pa.  St.  254 ;  62  Am.  Dec.  evidence  of  title  which  it  furnishes 
332,  note;  Schall  v.  Williams  Valley  stands  wholly  unimpeached  and  en- 
*R.  Co.,  35  Pa.  St.  205  and  cases  there  titles  him  to  an  action  of  trespass  to 
cited,  and  Fisher  v.  Philadelphia,  75  recover  damages  for  an  injury  done  to 
Pa.  St.  392.  the  possession."  This  ground  is  taken 
1.  See  Forcible  Entry  and  De-  even  in  the  older  b^oks,  as  when 
TAiNBR,  vol.  8,  p.  119,  where  it  is  said  Blackstone,  describing  mere  posses- 
that  the  question  involved  in  the  action  sion,  says:  **  Actual  possession  is 
is  the  fact  of  possession  only,  and  not  prima  Jacie  evidence  of  a  complete 
the  right  to  possession.  '*The  inquiry  legal  title  in  the  possessor."  2  Black- 
in  such  cases  is  confined  to  the  actual  stone's  Com.  196.  See  2  Min.  Inst.  447. 
peaceable  possession  of  the  plaintiff.  It  has  been  maintained  in  many 
and  the  unlawful  or  forcible  ouster  or  states,  notably  in  Massachusetts^  that 
detention  by  defendant,  the  object  of  actual  possession  is  evidence  of  title 
the  law  being  to  prevent  the  disturb-  against  ^  stranger  having  no  title,  a 
ance  of  the  public  peace  by  the  forcible  proposition  of  the  law  of  evidence, 
assertion  of  a  private  right.  Ques-  which  is  equally  true  of  personal  as  of 
tions  of  title  or  right  of  possession  can-  real  property.  See  Buswell  on  Lim. 
not  arise.  A  forcible  entry  upon  the  &  Adverse  Possession,  §§  2,  29.  Thus 
actual  possessions  of  plaintiff  being  in  Taber  v,  Lawrence,  134  Mass.  94,  it 
proven,  he  would  be  entitled  to  resti-  was  held  that  in  trover,  possession  of 
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the  exclusive  and  direct  object  of  the  law  is,  not  to  protect  posses- 
sion, but  to  prevent  disturbance  of  the  public  peace  ;  ^  in  the 
latter  class  of  cases,  the  word  "  title  '*  is  used  merely  in  a  relative 
sense.  The  whole  question  is  not  that  of  absolute  right  in  any 
one  party,  but  of  the  relative  strength  of  presumptions  by  a  rule 
of  evidence  which  is  equally  true  for  a  similar  purpose  in  the  law 
of  personal  property.* 

A  third  case  where  possession  is  said  to  give  a  right,  may  seem 
to  exist  where  it  is  said  that  trover  and  replevin  will  not  lie  for 
goods  against  one  in  the  actual  possession  of  land  from  which 
they  were  taken  ;  but  this  is  easily  seen  to  be  a  mere  question  of 
procedure.* 

the  goods  under  a  claim  of  title  is  suf-  2.  See  the  second  note  of  this  section, 

ficient  evidence  of  property  as  against  8.  The  principal   cases    which    lay 

one  who  shows  no  better  right.     See  down  the  rule  are  Mather  v.  Trinity 

Greenl.on  Ev.,par.  67.    So  in  Putnam  Church,  3  S.  &  R.  (Pa,)  509;  8  Am. 

V.  Lewis,  133  Mass.  269,  in  an  action  for  Dec.  663 ;  Brown  v.  Caldwell,  10  S.  & 

conversion,  a  previous  decision  of  the  R.  (Pa.)  114;  13  Am.  Dec.  660;  Elliott 

court  was  sustained  that  a  possession  v.  Powell,  10  Watts  (Pa.)  454;  36  Am. 

under  a  claim  of  right  is  sufficient  title  Dec.  200;  Harlan  v,  Harlan,  15  Pa.  St. 

against   one  who   has   no  right.     See  509;  53  Am.  Dec.  612,  citing  among 

Burke  7^.  Savage,  13  Allen  (Mass.)  408.  others,   Heath  v.  Ross,  12  Johns.  (N. 

Among  the  cases  treating  possession  Y.)  140;  Higginson  v,  York,  5  Mass. 
as  evidence  of  ownership,  cases  which  345 ;  Clair  v,  Roberts,  Wm.  Jones,  243. 
are  almost  innumerable,  may  be  cited,  See  also  Farrand  v.  Thompson,  5  B.  SL 
viz.:  Parker  v.  Birkbeck,  3  Burr.  1556;  Aid.  272;  Mooers  v.  Wait,  3  Wend. 
Jackson  xk  Harder,  4  Johns.  (N.  Y.)  (N.  Y.)  104;  20  Am.  Dec.  667. 
202;  4  Am.  Dec.  262;  Jackson  T^.Hazen,  It  is  clearly  shown  by  Harlan  v. 
2  Johns.  (N.  Y.)  22;  Lund  v.  Parker,  3  Harlan,  15  Pa.  St.  507;  53  Am.  Dec. 
N.  H.  50;  Hubbard  v.  Little,  9  Cush.  612,  that  the  possession  must  be  not 
(Mass.)  475 ;  Slater  v,  Rawson,  6  Met.  only  actual,  but  adverse,  claiming  title, 
(Mass.)  439;  Pettingell  xu  Boynton,  the  court  saying :  "The  mere  asser- 
139  Mass.  344.  See  also  Cutts  x\  tion  of  a  title  would  be  nothing.  The 
Spring,  15  Mass.  134;  Cook  v.  Rider,  court  looks  to  the  substance,  and  where 
16  !Pick.  (Mass.)  186;  Spurr  v,  Barthol-  it  appears  that  in  truth  it  is  a  trial  of 
omew,  2  Met  (Mass.)  479;  Hubbard  title,  then  it  is  properly  ruled  that  re- 
t^.  Little,  9  Cush.  (Mass.)  47^;  Ricard  plevin  is  not  the  proper  action,  but 
r.  Williams,  7  Wheat.  (0.  S.)  59;  that  it  must  be  tried  in  another  form. 
Hodgdon  v.  Shannon,  44  N.  H.  572,  Beyond,  the  cases  do  not  go,  nor  does 
with  the  cases  there  cited.  See  also  public  policy  require  they  should." 
the  American  note  under  the  leading  In  Martin  v,  Thompson,  62  Cal.  618; 
cases  of  Nepean  v.  Doe,  and  Taylor  v,  45  Am.  Rep.  663,  the  court  reviewed 
Horde,  i  Sm.  L.  Cas.  '774.  See  Pre-  and  distinguished  the  principal  cases, 
SUMPTIONS,  vol.  19,  p.  53,  where  a  list  sustaining  the  distinction  drawn  in 
of  cases  will  be  found;  Adverse  Pos-  Harlan  v,  Harlan,  15  Pa.  St.  507;  53 
SESSION,  vol.  I,  p.  363,  with  cases  fully  Am.  Dec.  612,  quoting  as  follows  from 
cited  and  stated.  See  also  Jackson  v,  Halleck  v.  Mixer,  16  Cal.  574  :  '*  If 
Town,  4  Cow.  (N.  Y.)  599;  15  Am. Dec.  the  complaint  alleged  the  title,  it 
405;  Tuttle  V.Jackson,  6  Wend.  (N.  would  ...  be  demurrable;  if  it 
Y.)  213;  21  Am.  Dec.  306,  and  finally,  merely  alleged  ownership  of  the  prop- 
Stephen  on  PI.  (3d.  Am.  ed.)  286,  287.  erty,  the  party  would  be  excluded  on 
From  all  these  cases  it  appears  that  trial  from  the  proof  of  his  title.  .  .  . 
the  use  of  the  word  **  title  "  is  a  rela-  The  true  rule  is  this :  The  plain- 
tive one;  that  the  question  is  not  that  tiff  out  of  possession  cannot  sue  for 
of  absolute  ownership  in  one  party,  but  property  severed  from  the  freehold, 
of  the  relative  strength  of  the  evidence  when  the  defendant  is  in  possession  of 
between  the  two  parties.  the  premises  from  which  the  property 

1.  See  the  first  note  of  this  section.  was  severed,  holding  them  adversely 
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(2)  Possession  as  Evidence  of  Title — (»)  Qencrallj. — A  conclusive 
reason  against  the  treatment  of  possession  as  giving  incomplete 
right  of  ownership  is  that  it  can  have  no  fixed  character  as  such. 
As  a  foundation  for  ownership,  possession  csp.  be  accompanied  by 
a  variety  of  circumstances,  presenting  a  whole,  which,  as  evidence 
of  title,  must  frequently  be  determined  by  a  jury.  These  cir- 
cumstances may  be  grouped  in  a  general  way  ;  as,  First :  The  facts 
immediately  surrounding  the  possession,  such  as  permission  of 
the  owner,  or  facts  showing  claim  or  color  of  title,  viewed  in 
themselves.  Second  :  The  relative  strength  of  such  facts  when 
opposed  to  each  other.  Third :  The  nature  of  the  action  and  the 
relative  position  of  the  parties,  whether  of  attack  or  defense. 

The  result  of  the  decisions  can  be  most  clearly  seen  in  the  pro- 
gressive enumeration,  necessarily  imperfect,  of  classes  of  cases  in 
which  the  effect  of  possession  as  evidence  of  ownership  varies 
according  to  the  nature  of  the  accompanying  facts,the  enumera- 
tion proceeding  from  the  simplest  case  to  that  which  will  consti- 
tute a  complete  title  against  all  the  world. 

It  may  be  stated  as  a  cardinal  rule,  that  as  between  two  parties, 
posseaMon  will  never  prevail  unless  it  be  exclusive.^ 

(b)  Bftra  PMMMion. —  Bare   possession    is  sufficient   evidence   as 

in  good  faith  under  claim  and  color  of  tunity  of  trying  titles  with  him.  Thus, 
title.  In  other  words,  the  personal  if  a  mere  squatter  .  .  .  (that  is,  a 
action  cannot  be  made  the  means  of  person  who  enters  without  color  of 
litigating  and  determining  the  title  to  right)  enters  upon  jour  land,  claiming 
the  real  property  as  between  conflict-  no  title  as  against  you,  but  simply 
ing  claimants.  But  this  rule  does  not  moves  on  to  the  land  on  the  assump- 
exclude  the  proof  of  title  on  the  part  tion  that  you  have  no  immediate  use 
of  the  plaintiff  in  other  cases,  for  it  for  it,  and  without  impugning  your 
is  .  .  .  upon  such  proof  that  the  title,  and  you  acquiesce  in  his  remain- 
right  of  recovery  rests.  .  .  .  A  mere  ing  there---do  not  drive  him  off,  or  sue 
intruder  or  trespasser  is  in  no  position  him  in  ejectment  or  trespass — he  gets 
to  raise  the  question  of  title  with  the  no  title  as  against  you  by  such  permis- 
owner  so  as  to  defeat  the  action.*'  See  sive  occupation.'*  See  also  Kerr  v. 
Atherton  v.  Fowler,  96  U.  S.  51}.  Hitt,  75  HI.  51 ;  Grim  v.  Murphy,  iro 
1.  The  indispensable  requisite  iot  ac-  111.  274;  McClellan  v.  Kellogg,  17  III. 
quiring  title  by  possession  as  against  498;  Jackson  v.  Berner,  48  111.  203. 
the  true  or  previous  owner,  is  that  the  But  it  must  be  noticed  that  while  such 
occupant  claim  ownership  as  against  occupant  cannot  acquire  title  as  against 
such  real  or  previous  owner,  whether  the  true  owner,  such  occupancy  will  be 
by  denying,  impugning,  or  openly  defy-  sufficient  evidence  as  against  one  hav- 
ing such  ownership.  Permissive  occu-  ing  a  lesser  right  (such  as  a  wrongdoer) 
pancy  can  never  mature  to  a  complete  to  bring  ejectment  or  trespass.  See 
title.  Typical  cases  of  such  permissive  the  notes  immediately  following,  under 
occupancy  are  so-called  squatter  claims,  the  first  of  the  typical  cases  stated  in 
Such  a  case  was  Sackett  v.  McDonnell,  the  notes. 

8  Bias.  (U.  S.)  394,  which  arose  under  This  is,  of  course,  distinct   from  ac- 

Illinois  Rev.  Sts.,  ch.  83,  ^    i,  where  quiescence  of  the  owner  in  the  posses- 

the  court  said :  "  The  Statute  of  Lim-  sion  of  another,  as  raising  the  presump- 

itations  invoked   in  this  case  does  not  tion  of  erant.  See  Presumptions,  vol. 

grive  a  person  title  who  merely  enters  19,  p.  81 ;    Limitation  of  Actions, 

upon  another  man's  land  and  remains  vol.  13,  p.  694,  n.  2;   Washb.  on  Real 

there  twenty  years,  unless  he  claims  the  Prop.   *35 ;    H  all    v,   Stevens,  9   Met. 

right  of  entry   by   virtue  of  his  own  (Mass.)   418;   Clarke  v,  McClure,  10 

title,  so  as  to  give  the  owner  an  oppor-  Gratt.  (Va.)  305. 
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against  every  one  who  can  show  no  better  evidence.^  Thus,  a 
tenant  at  will  may  maintain  trespass  or  writ  of  entry  against  a 
stranger ;  *  and  so  may  a  tortfeasor,  even  though  his  tortious  posses- 
sion does  not  amount  to  a  disseisin  of  the  true  owner.*  In  both 
cases  a  constructive*  possession  remains  in  the  true  owner ;  for  a 
person  may  have  a  possession  which  is  legal  and  valid  against 

1.  See  Greenl.  on  Ev.,  §  44.  In  Lund  against  another.  .  .  In  an  action  of 
V,  Parker,  3  N.  H.  50,  Richardson,  C.  trespass  quare  clausum  f regit ^  the  de- 
}.,  said :  "  There  is  no  doubt  that  pos-  f endant  can  never  plead  soil  and  free- 
session  of  land  without  title  or  color  of  hold  in  a  third  person  -without  alleging 
title  is  sufficient  evidence  of  the  seisin  a  license  from  him,  because  a  party 
in  the  possessor  to  entitle  him  to  hold  having  actual  possession,  but  not  the 
the  land  against  every  person  who  can  right  of  possession,  has  a  good  title 
show  no  better  evidence  of  title."  In  against  the  party  having  none."  The 
Newhall  xk  Wheeler,  7  Mass.  169,  it  court  cited  on  this  point  Harker  v, 
was  held  that  actual  possession  is  Birkbeck,  3  Burr.  1556;  Jackson  v. 
/rf»ifl/Vic/>  evidence  of  a  legal  seisin.  Harder,  4  Johns.  (N.  Y.)  202;  4  Am. 
See  2  Bl.  Com.  196.  Dec.  262,  where  it  was  held  that  a  per- 

2.  InSlater7;.Rawson,6Met.  (Mass.)  son  having  had  possession  of  land  for 
445,  V^ilde,  J.,  said:  **A  tenant  at  will  eight  or  ten  years  was  entitled  to  re- 
may  maintain  trespass  against  a  cover  possession  against  a  mere  in- 
stranger,  although  his  possession  is  the  truder.  Jackson  v.  Hazen,  2  Johns, 
constructive  possession  of  his  lessor.  (N.  Y.)  22,  a  stronger  case;  and  Lund 
In  an  action  of  trespass  quare  clausum  v,  Parker,  3  N.  H.  50.  As  directly 
fregit^  the  defendant  can  never  plead  supporting  this  principle  were  further 
soil  and  freehold  in  a  third  person,  cited  Cutts  t;.  Spring:,  15  Mass.  1^4; 
without  alleging  a  license  from  him;  Cook  v.  Rider,  16  Pick.  (Mass.)  186; 
because  a  party,  having  actual  posses-  Spurr  v,  Bartholomew,  2  Met.  (Mass.) 


sion,  but  not  the  right  of  possession,    479;  Jackson  v,  Worcester  R.  Co.,  in 
none."     See  the  next  note.  In  Hubbard  v, Little,  9  Cush.  (Mass.) 


has  a  good  title  against  a  party  having     1838  or  1839,  not  reported. 


8.  In  the  case  last  mentioned,  Slater  475,  it  was  held  that  the  demandant  in 
V.  Rawson,  6  Met.  (Mass.)  438,  a  case  a  writ  of  entry,  who  shows  a  possession 
which  seems  to  be  a  controlling  one  in  prior  in  time,  is  entitled  to  recover 
Massachusetts^  on  certain  aspects  of  against  a  tenant  who  shows  no  title  to 
possession,  the  question  was,  whether  the  premises,  but  merely  possession  at 
one  who  had  had  actual  possession  the  time  of  suit  brought;  although 
of  the  premises  and  had  sold  timber  such  demandant  may  be  a  wrongdoer 
therefrom  for  a  number  of  years,  was  as  to  the  real  owner.  The  court  said: 
seised  of  the  land,  for  the  purpose  of  "  The  force  and  effect  of  a  mere  pos- 
liability  to  an  action  on  a  covenant  of  sessory  title,  as  against  the  person  who 
warranty  by  his  grantees.  The  ob-  ousts  the  party  originally  in  possession, 
jection  was  raised  that  as  the  defend-  is  fully  explained  and  elucidated  in 
ant*s  possession  did  not  amount  to  a  Slater  1;.  Rawson,  6  Met  (Mass.)  439. 
disseisin,  he  never  had  legal  possession.  It  is  there  laid  down  that,  if  A  enter 
and  that  the  constructive  possession  on  land  of  B  and  oust  him,  A's  pos- 
continued  in  the  true  owner.  This  session,  thus  acquired,  would  consti- 
was  admitted  to  be  true  as  between  de-  tute  legal  seisin  against  any  one  who 
fendant  and  the  true  owner.  '*  But"  might  enter  upon  and  oust  him  with- 
it  was  said,  '*  the  tortfeasor  may,  never-  out  right ;  and  A  might  well  maintain 
theless,  well  maintain  an  action  of  a  writ  of  entry  against  the  wrongdoer, 
trespass  or  a  writ  of  entry  against  a  declaring  on  his  own  seisin  and  a  dis* 
stranger  without  title,  for  a  trespass  seisin  by  the  tenant.  Actual  posses- 
or  a  disturbance  of  his  actual  posses-  sion  of  land  gives  a  good  title  against 
sion ;  and  the  defendant  in  such  an  ac-  a  stranger  having  no  title.  Nor  does 
tion  cannot  defend  on  the  ground  that  this  violate  the  well-established  rule, 
the  plaintiffs  possession  was  the  pos-  that  a  party  is  to  recover  upon  the 
session  of  the  true  owner.  A  party  strength  of  his  own  title  only.  A  pos- 
mav  have  a  possession  which  is  legal  session,  prior  in  point  of  time  to  that 
and  valid  against  one  party,  and  not  of   the    tenant  who  has    himself    no 
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one  and  not  against  another.*  This  is  sonnetimes  stated  in  the 
brief  form :  every  possession  is  good  against  a  wrongdoer.* 

(o)  Prior  PMMisioa. — Mere  prior  possession  will  support  ejectment.* 
In  some  states  this  is  provided  by  statute. 

title,  but  only  a  subsequent  posses-  if  he  is  ousted  by  such  intruder,  may 
sion  acquired  by  an  ouster  of  the  de-  maintain  a  writ  of  entry  against  him.  ' 
mandant,  is  a  better  title,  upon  the  But  where  one  had  exercised  no  other 
strength  of  which  a  party  is  entitled  rightsof  ownership  over  an  open  beach, 
to  recover.  It  is  a  case  where  the  except  by  going  on  and  taking  the  drift- 
maxim,  prior  in  tempore  potior  injure^  wood  for  a  number  of  years  without  for- 
is  applicable."  bidding  others  to  exercise  the  same 
It  will  be  noticed  that  the  court,  in  right,  such  temporary  and  occasional 
citing  the  supposititious  case  mentioned  occupation  was  held  insufficient  to  sup- 
in  Slater  v.  Rawson,  6  Met.  (Mass.)  port  an  action  of  tort  for  breaking  and 
439,  by  an  evident  oversight,  misap-  entering  the  plaintiff's  close.  The  case 
prebends  the  original  statement  in  an  was  held  to  come  within  the  principle 
important  particular,  losing  much  of  its  that  where  two  parties  have  a  concur- 
force  for  the  principle  under  discussion,  rent  or  mixed  possession  of  land,  neither 
The  actual  words  of  the  court,  by  V^ilde,  having  title  or  exclusive  priority  of  pos- 
J.,  were :  '*  .  .  .  if  A  enters  on  the  session,  one  of  them  cannot  maintain  an 
land  of  B,  without  ousting  him  ..."  action  of  trespass  against  the  other. 
In  Litchfield  v.  Scituate,  136  Mass.  See  Brimmer  v.  Proprietors  of  Long 
39,  it  is  held  that  the  demandant  in  a  Wharf,  5  Pick.  (Mass.)  131 ;  Barnstable 
writ  of  entry  against  a  tenant  who  has  xk  Thacher,  3  Met.  (Mass.)  237. 
no  title,  may  rely  upon  the  possession,  1.  See  the  two  preceding  notes,  and 
and  need  not  show  title  by  grant  or  dis-  supra,  this  title,  Elements  or  **  Stages  " 
seisin  of  the  true  owner.  of  Title — In  General,  where  the  sub- 
In  Pettingell  v.  Boynton,  139  Mass.  ject  of  constructive  possession  is  dis- 
244,  at  the  trial  of  a  writ  of  entry  to  re-  cussed. 

cover  possession  of  an  island,  it  appear-  2.  See  Ejectment,  vol.  6,  p.  227,  and 

ed  that  the  demandant  and  his  ancestor  cases  cited. 

had  sold  sand  and  driflwood  for  more  8.  In  Smith x^.Lorillard,  10 Johns.  (N. 

than  twenty  years  from  the  island  ;  that  Y.)  355,  Kent,  C.  J.,  clearly  states  the 

they  had  made  leases  of  cottage  rights  reason  on  which  the  doctrine  is  based, 

and  had  conveyed  one  parcel  in  fee.  **  That  the    first   possession,"  he  says, 

The  court  said  :**  Whether  the  acts  done  "should,  in  such  cases,  be  the  better 

by  the  demandant  were  such  as  would  evidence  of  right,  seems  to  be  the  just 

oust  the  true  owner,  or  whether,  if  of  and  necessary  inference  of  law.    The 

such  a  character,  they  had  been  contin-  ejectment  is  a  possessory  action,  and 

ued  for  more  than  twenty  years  consec-  possession  is   always  presumption   of 

utively  or  not,  they  were  certainly  suffi-  right,  and  it  stands  good  until  other 

cient  to  create  a  possessory  title  which  and   stronger   evidence  destroys  that 

was  good  against  a  mere  intruder,  with-  presumption.      This    presumption    of 

out  pretense   of  title.     .    .     .     There  right  every  possessor  of  land  has,  in 

may  be  a  possessory  title,  the  holder  of  the  first  instance,  and  after  a  continued 

which  may  be  treated  by  the  true  owner  possession    for    twenty    years,    under 

as  a  tort-feasor,  which  will  avail  such  pretense  or  claim  of  right,  the  actual 

holder  in  maintaining  an  action  of  tres-  possession  ripens  into  a  right  of  pos- 

pass  or  a  writ  of  entry,  against  a  stranger  session  which  will  toll  an  entry.**  See 

for  a  disturbance  of  his  own  possession."  also   Christy   v,   Scott,    14   How.  (U. 

See  also  Provident  Sav.  Inst,  v.  Burn-  S.)  283. 

ham,  128  Mass.  458.    The  same  princi-  In  Crockett  v,  Morrison,  11  Mo.  i, 

pie  was  sustained  in  the  later  cases  of  the    court    said :  *'As  the  action   for 

Gibbs  V,  Childs,  143  Mass.  103;  Litch-  ejectment  is  a  possessory  action,  where 

field  V,  Scituate,  136  Mass.  39;  Litchfield  no  title  appears  on  either  side,  a  prior 

v.  Ferguson,  141  Mass.  97,  where  it  was  possession,  though    short  of    twenty 

held  that  one  being  in  possession,  even  years,  will  prevail  over  a  subsequent 

if  it  is  not  such  as  would  amount  to  a  possession  which  has  not  ripened  into 

disseisin  of  the  true  owner,  may  main-  a  title,  provided  the  prior  possession 

tain  trespass  against  a  mere  intruder  be  under  a  claim  of  right  and  not  vol- 

without  right  upon  that  possession,  and  untarily  abandoned."     So  in  Dale  v, 
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(d)  Prior  FoHessioii  at  Against  "  Color  of  Title.'* — Prior  possession  under 
claim  of  right  will  prevail  against  possession  under  color  of  title 
derived  by  deed  from  a  grantor  who  entered  subsequently.* 

(e)  *' Outstanding  Title"  in  qeetment. — In  ejectment,  the  defendant 
may  not  invoke  the  outstanding  title  of  the  true  owner,  where 
such  title  neither  strengthens  his  own  title,  nor  impeaches  that  of 
the  plaintiff  as  proved  by  him.* 

Faivre,  43  Mo.  556,  it  was  declared  ever  insufficient  against  the  true  owner, 
that  it  was  well  settled,  that  prior  pos-  See  Ward  v.  Fuller,  15  Pick.  (Mass.) 
session  accompanied  by  a  claim  of  the  1S5;  Williston  v.  Morse,  10  Met. 
fee,  raises  a  presumption  of  title,  and  (^fla8s.)  17.  See  the  note  and  cases 
is  sufficient  to  support  the  right  to  under  the  next  rule, 
eject  him  who  has  only  the  naked  2.  Doctrine  that  Defendant  May  Al- 
possession,  and  that  the  grantee  of  the  ways  Defeat  naintiffby  Proring  a  Bet- 
person  so  holding  prior  possession,  ter  Outstanding  Title. — It  is  frequently 
succeeds  to  his  rights.  See  also  Hub-  stated  in  decisions,  notably  those  of 
bard  v.  Little,  9  Cush.  (Mass.)  475;  federal  courts,  as  a  rule  in  ejectment, 
and,  generally,  the  cases  mentioned  in  that  the  plaintiff  must  recover,  if  at  all, 
the  last  note.  upon  the  strength  of  his  own  title ;  the 

By  (T«<>r^ia  Code  (1882), section  3014,  weakness  of  his  adversary's  title  can- 
bare  possession  will  support  ejectment;  not  avail  him.  As  corollary  to  this, 
by  section  3366,  prior  possession  against  it  is  commonly  said  to  be  a  principle 
one  subsequently  acquiring  possession,  that  the  defendant  is  always  at  liberty 
Parker  v,  Waycross,  etc.,  R.  Co.,  81  to  prove  the  title  out  of  the  plaintiff, 
Ga.  387;  citing  Eaton  v.  Freeman,  although  he  do  not  prove  it  to  exist  in 
63  Ga.  538;  Clark  v,  Hulsey,  54  Ga.  himself.  The  first  rule  is  undoubtedly 
610;  Jones  V.  Easley,  53  Ga.  454;  Jones  true,  if  taken  in  the  strict  sense  that  as 
V.  Scoggins,  II  Ga.  119;  Doe  v,  Lan-  between  the  two  claims  the  plaintiff 
caster,  5  Ga.  39.  must  show  his  own  to  be  the  stronger; 

See  Ejectment,  vol.  6,  p.  203,  where  that    he  cannot    recover    by    merely 

the  statutory  requirements  are  generally  proving  that  the  defendant  has  pos- 

stated.  session  without  title.  As  to  the  second 

Under  Nevf  Tork  Code,  section  449,  principle,  it  is,  also,  undoubtedly  true 
actual  possession  of  land  for  three  years  that  the  defendant  may  invoke  an  out- 
will  support  an  action  by  the  holder  to  standing  title  where  such  title  nega- 
compel  the  defendant  to'show  «his  title,  tives  that  of  the  plaintiff  as  alleged  by 
But  in  Ford  v,  Belmont,  69  N.  Y.  567,  him ;  and  likewise  where  such  out- 
it  was  held  that  where  for  a  period  of  standing  title  is  connected  with  the  de- 
several  years  before  the  entry  by  the  fendant's  title,  making  the  latter 
plaintiff  under  an  unfounded  claim,  the  SHperior  to  that  of  the  plaintiff.  But 
premises  had  been  in  the  actual  posses-  in  its  broad  and  unlimited  meaning, 
sion  of  the  defendants  (by  their  agent),  the  doctrine  must  be  denied  in  so  far 
such  prior  possession  was  a  sufficient  as  it  allows  a  defendant  to  set  up  an 
answer  to  the  claim  of  an  intruder.  outstanding  title  which  in  no  way  im- 

1.  In  Perry  v.  Weeks,  137  Mass.  peaches  that  of  the  plaintiff,  nor 
584,  the  demandant,  in  the  writ  of  en  try,  strengthens  his  own.  A  close  exam- 
rested  his  case  upon  a  warranty  deed  ination  of  the  cases  by  which  this  prin- 
executed  and  recorded  without  any  ciple  is  supposed  to  be  established,  will 
other  evidence  that  the  grantors  had  show  that  there  is  hardly  a  single  de- 
any  title  to  the  premises.  It  was  held  cision  resting  upon  it  exclusively, 
that  the  demandant's  claim  could  not  which  allows  the  defendant  to  retam 
prevail  against  a  possession  under  a  possession.  In  many  cases,  the  doc- 
claim  of  right.  See  Bearce  v.  Jackson,  trine  is  put  forth  as  a  dictum  or  as  an 
4  Mass.  408 ;  Slater  v,  Rawson,  6  Met.  alternative  ground  of  the  decision.  In 
(Mass.)  439.  The  court  adding  that  a  others,  it  is  said  to  be  '*  qualified  by 
grantor  not  shown  to  have  any  title  to  the  case  in  which  it  arises."  In  the 
land,  may  not,  by  making  a  warranty  latest  decisions,  it  is  clearly  rejected, 
deed,  enable  his  grantee  to  render  un-  and  the  question  in  ejectment  is  nar- 
available  a  possession  sufficient  to  give  rowed  to  that  of  the  highest  evidence 
title  against  the  rest  of  the  world,  how-  of  the  title  between  the  two  parties. 
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In  Turner  v,  Aldridge,  i  McAU.  (U.  for  under  statutes  of  forcible  entrj, 
S.)  2a9,  this  principle  is  construed,  must  be  of  rare  occurrence,  it  is  time 
Numerous  California  cases  are  cited  enough,  when  thej  occur,  to  consider 
where  the  strict  construction  is  not  what  exceptions  they  present  to  the 
sustained.  These  are :  Ladd  v,  Steven-  general  principle.'*  In  the  case  under 
son,  I  Cal.  i8 ;  Brown  v,  O'Connor,  i  review,  it  is  clear  that  the  defendant 
Cal.  421 ;  Hutchinson  v,  Perley,  4  Cal.  could  justlj  invoke  the  outstanding 
53;  60  Am.  Dec.  578;  Hicks  v,  Davis,  4  title  against  the  plaintiff,  since  its  ef- 
Cal.  67;  Winans  v.  Christy,  4  Cal.  70;  feet  was  to  destroy  one  of  the  linksof  the 
6  Am.  Dec.  597;  Bequette  v.  Caul-  chain  of  title  under  which  the  plain- 
field,  4  Cal.  278;  60  Am.  Dec.  6x5.  In  tiff  held.  The  court  seems  to  overlook 
these  cases  it  was  held  that  ^  prior  the  distinction  between  an  outstanding 
peaceable  possession  of  the  plaintiff  is  title  unconnected  with  that  of  the  de- 
suflScient,  however  defective  his  title ;  fendant  which  may  have  such  an  ef- 
that  possession  coupled  with  color  of  feet,  and  one  which  does  not  disturb 
title  must  prevail,  except  where  a  the  title  of  the  plaintiff  as  set  forth 
better  title  is  shown  in  the  defendant,  by  him. 

The  court  concludes  that  the  general  In  McFarland  v,  Goodman,  6  Biss. 

rule    as    stated,  enables  a  mere  tres-  (U.  S.)  11 1,  the  first  principle  as  stated 

passer  to  maintain  his  possession,  if  he  does  not  include  the  second.   In  Sykes 

can  discover  defects  in  any  of  the  links  v.   Hayes,  5  Biss.  (U.  S.)  529,  it  was 

of  the   chain  of  testimony  which  es-  held  that  the  admission   by  the  de- 

tablishes  the  title  of  the  plaintiff  whom  fendant  of  plaintiff 's  ownership,  was 

he  has  disseised,  and  holds  that  such  a  sufficient    evidence    of    title    in    the 

case  constitutes  an  exception,  relying  plaintiff  to  sustain  an  action,  so  long 

chiefly  upon  Christy  t^.  Scott,  14  How.  as  the  defendant  set  up   no  title  and 

(U.  S.)  282,  in   which  this  exception  showed  no  ownership  in  himself.  And 

was  first  announced.  in  Aurora  Hill  Con.  Min.  Co.  v.  85  Min- 

In  Bragg  v,  Lorio,  i  Woods  (U.  S.)  ing  Co.,  34  Fed.  Rep.  515,  in  an  action 
209,  the  second  principle  was  main-  of  ejectment  for  recovery  of  possession 
tained  without  any  citation,  but  it  is  not  of  a  mining  claim,  it  was  said  in  the 
-necessary  to  the  decision,  being  an  al-  opinion  to  be  a  general  rule  that,  ''Any 
ternative  ground.  In  Doswell  v,  De  person  vested  with  the  right  of  im- 
La  Lanza,  20  How.  (U.  S.)  29,  the  sec-  mediate  possession  to  realty,  may 
ond  doctrine  was  put  forth  without  maintain  ejectment."  Section  910  of 
any  supporting  cases,  but  the  court  the  U.  S.  Rev.  Sts.,  which  provides 
expressly  refused  to  decide  on  that  that,  '*No  possessory  action  between 
ground.  In  McNitt  v.  Turner,  16  persons  in  any  court  of  the  United 
Wall.  (U.  S.)  352,  the  first  principle  is  States  for  the  recovery  of  any  mining 
applied  to  test  the  plaintiff's  title  as  title  or  for  damages  .  .  .  shall  be 
set  forth  by  him.  The  second  princi-  affected  by  the  fact  that  the  paramount 
pie  is  neither  mentioned  nor  applied,  title  to  the  land  in  which  such  mines 
In  Love  v.  Simms,  9  Wheat.  (U.  S.)  lie,  is  in  the  United  States;  but  each 
515,  it  was  said :  '*  The  rule  of  law,  case  shall  be  adjudged  by  the  law  of 
that  a  plaintiff  must  recover  by  the  possession,"  was  held  to  apply, 
strength  of  his  own  title,  and  not  the  The  most  recent  of  the  cases  on  this 
weakness  of  his  adversary's,  must  be  question  is  clearly  in  favor  of  the  limi- 
limited  and  explained  by  the  nature  of  tation  of  the  principle  here  submitted, 
each  case  as  it  arises.  Since  the  rule  Wilson  v.  Fine,  38  Fed.  Rep.  789, 
is  universal  that  the  plaintiff  in  eject-  was  an  action  brought  in  a  United 
ment  must  show  the  right  to  posses-  States  district  court  to  recover  posses- 
sion to  be  in  himself  positively,  and  it  sion  of  land  claimed  by  certificate 
is  immaterial  as  to  his  rigiit  of  re-  under  the  homestead  law,  an  action 
covery,  whether  it  be  out  of  the  tenant  provided  by  Oregon  Comp.  Laws  1887, 
or  not,  if  it  be  not  in  himself,  it  fol-  \  316,  and  held  in  this  case  to  be  "sub- 
lows  that  a  tenant  is  always  at  liberty  stantially  the  common- law  action  of 
to  prove  the  title  out  of  the  plaintiff,  ejectment."  The  complaint  set  forth 
although  he  does  not  prove  it  to  exist  unlawful  ejectment  of  the  plaintiff, 
in  himself.  Possible  difficulties  may  being  the  ''owner  in  fee  simple,"  by 
be  suggested  as  to  the  application  of  conveyance  from  one  to  whom  the 
this  principle  to  mere  tort-feasors  or  premises  were  "  duly  certified  by  final 
forcible  disseisors;  but  besides  that,  certificate  .  .  ,  by  the  proper  offi- 
such  cases,    being  generally  provided  cers   of  the   land   department  of  the 

26  C.  of  L.— 3  38 


Vfttore  of  Titto.        TITLE  {REAL  PROPERTY).     Slmonti  of  Wtto. 

United  States^  under  the  Homestead  Fenn  v.  Holme,  21  How.  (U.  S.)  481^ 
Laws  of  the  same."  To  this  complaint,  was  an  action  brought  on  a  New  Mad- 
the  defendant  demurred  for  the  reason  drid  location,  which  had  neither  been 
that  it '*  does  not  state  facts  sufficient  to  surveyed  nor  approved.  Hooper  v, 
constitute  a  cause  of  action."  As  the  Scheimer,  23  How.  (U.  S.)  235,  was  an 
opinion  of  the  court  was  a  thorough  action  brought  on  an  entrj  with  the 
review  of  the  cases  on  the  subject  in  register  and  receiver  to  recover  pos- 
the  United  States  courts,  some  of  session  of  certain  lots  in  Little  Rock» 
which  have  been  mentioned  above,  it  is  Ark.,  which  the  state  had  declared 
here  quoted  to  a  large  extent:  **On  was  sufficient  evidence  of  title  to  sup- 
the  argument  the  onTy  point  made  in  port  ejectment  The  defendant  claimed 
support  of  the  demurrer  was  that  it  under  a  patent  from  the  United  States, 
appears  from  the  complaint  the  plain-  which,  appearing  valid  on  its  face,  the 
tin  has  not  the  legal  title  to  the  prem-  court  held  could  not  be  contradicted 
ises,  the  same  being  presumably  in  the  or  overcome  by  evidence  aliunde ^  and 
United  States,  and  therefore  cannot  must  therefore  prevail  against  the  cer- 
maintain  this  action  to  recover  posses-  tificate  of  purchase.  In  delivering  the 
sion  of  the  same ;  citing-  Langdon  v.  opinion  of  the  court  in  the  latter  case, 
Sherwood,  124  U.  S.  74,  and  cases  there  Mr.  Justice  Catron  said  that  ejectment 
referred  to.  In  reply,  counsel  for  the  cannot  be  maintained  in  the  national 
plaintiff  contends  that  an  action  to  re-  courts  against  *a  defendant  in  posses- 
cover  the  possession  of  real  property  sion  '  on  an  entry  made  with  a  register 
may  be  maintained  on  a  prior  posses-  and  receiver;  and  Mr.  Justice  Daniel 
sion  against  a  mere  intruder  or  tres-  said  in  Fenn  v.  Holme,  21  How.  (U. 
passer,  such  as  the  defendant  appears  S.)  481,  without  qualification,  that  the 
to  be;  c/Vi»^  Christy  v.  Scott,  14  How.  plaintiff  in  ejectment  cannot  recover 
(U.S.)282,  and  cases  there  referred  to.  in  ejectment  without  the  legal  title — 
In  the  case  cited  by  counsel  for  the  the  complete  title.  He  seems  to  have 
demurrer,  the  plaintiff  sought  to  main-  labored  under  the  impression  that  to 
tain  ejectment  for  certain  lands  in  Ne-  allow  the  action  to  be  maintained 
braska  as  the  mere  assignee  of  a  cer-  without  such  title  would  in  some  way 
tificate  of  purchase  of  the  same,  issued  destroy  the  distinction  between  actions 
by  the  local  land-officers  at  Omaha,  at  law  and  suits  in  equity,  contrary  to 
It  does  not  appear  that  he  had  ever  the  constitution  and  laws  of  the  United 
been  in  the  possession  of  the  premises,  States.  But  in  this  he  was  certainly 
or  been  disseised  thereof.  By  the  law  mistaken.  Foster  v.  Mora,  98  U.  S. 
of  Nebraska,  such  certificate  is  made  425,  was  an  action  brought  by  a  person 
equivalent  to  a  patent  as  proof  of  claiming  title  to  the  Mission  San  Juan 
title  against  any  one  but  the  holder  of  Capistrano  under  a  patent  from  the 
the  patent.  But,  notwithstanding  this.  United  States,  to  recover  possession 
the  court  held  that  ejectment  cannot  of  the  same  from  parties  who  claimed 
be  maintained  in  the  courts  of  the  under  a  confirmed  Mexican  grant,  on 
United  States  for  the  possession  of  which  a  patent  had  not  been  issued, 
lands  in  that  state  or  elsewhere  on  The  court  simply  held  that  the  legal 
such  evidence.  In  support  of  this  con-  title,  as  evidenced  by  the  patent,  must 
elusion  the  court  cited  Bagnell  v,  prevail,  and,  if  there  were  any  equities 
Broderick,  13  Pet.  (U.  S.)  436;  Fenn  in  the  case,  they  could  only  be  consid- 
i;.  Holme, 21  How.  (U.S.)  481;  Hooper  ered  on  the  equity  side  of  the  court, 
v.  Scheimer,  23  How.  (U.  S.)  235;  and  Now,  there  is  neither  decision  nor 
Foster  v.  Mora,  98  U.  S.  425.  In  Bag-  dictum,  unless  it  be  that  of  Mr.  Justice 
nell  V.  Broderick,  13  Pet.  (U.  S.)  436,  Daniel,  in  any  of  these  cases  against 
the  court  held  that  the  holder  of  a  pat-  the  right  to  maintain  ejectment  in  any 
ent  from  the  United  States  could  common-law  court,  state  or  national, 
maintain  ejectment  in  the  courts  of  on  a  prior  possession,  against  a  mere 
the  United  States  against  an  occupant  intruder  or  trespasser,  whether  such 
claiming;  under  such  .location.  The  possession  is  claimed  or  held  in 
effect  of  this  decision  is  simply  that,  pursuance  of  a  purchase  from  the 
in  ejectment,  the  party  having  the  United  States,  on  which  a  patent 
highest  evidence  of  the  legal  title  must  has  not  yet  issued,  or  otherwise, 
prevail;  that  the  patent  of  the  United  Nor  can  I  see  (and  I  say  it  with  due 
^'/a/^j,  as  evidence  of  title,  was  superior  deference),  if  a  state  provides  that 
to  that  of  location;  and  upon  this  point  ejectment — an  action  at  law  to  recover 
there  can  be  but  one  opinion.    .    .    .  the  possession  of  real  property  wrong- 
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(f)  '^ Ontetaadliig  Title'*  of  tbe  Govonunont. — In  ejectment  suppoi^d 
by  possession  with  claim  of  fee  for  the  statutory  period,  the 
defendant  may  not  invoke  the  outstanding  title  of  the  gov- 
ernment.* 

fullj  withheld  from  the  plaintiff  there-  is  the  beneficial  owner  of  the  property, 

in — may  be  maintained  on  any  evidence  and  was  in  possession  of  the  same  when 

of  title  to  or  interest  in  the  premises  the  defendant  entered  without  title  or 

from  mere  prior  possession,  to  a  patent  right.     Such   possession   is   sufficient, 

under  the  seal  of  the    United  States,  according  to  the  rules  of  the  common 

which  shows  a  present  right  in  the  law  and  the  statute  of  this  state  gov- 

plaintiff  to  the  possession,  as  against  erning  the  procedure  in  this  court,  to 

the  defendant,  how  the  character  of  enable  the  plaintiff  to  maintain  this 

the  action  is  thereby  changed,  or  con-  action.           .      .''      Citing  also  2    Bl. 

founded    or   blended    with   a   suit   in  Com.  195;  Fields  v.  Squires,  i  Deady 

equity.     An  action  at  law  is   the  ac-  (U.   S.)   388;    2   Washb.   Real    Prop, 

knowledged  remedy  for  the  recovery  493.      See   Childers   v.   Calloway,   76 

of    the    possession    of    real    property  Ala.  128,  citing  Wilson   v,  Glenn,  68 

wrongfully  withheld  from   the  plain-  Ala.  383. 

tiff,  or  to  recover  damages  for  a  tres-  1.  This  proposition  is  controlled  by 

pass  thereon ;  while  a  %uit  in  equity  is  the  same   reasons   as   the  one  stated 

the  proper  remedy  to  compel  a  con-  above,  of  which  it  is  in  fact,  a  corol- 

veyance  thereof,  when  wrongfully  re-  lary ;  the  same  cases  therefore  apply  to 

fused,  or  to  establish  or  enforce  a  trust  it  as  there  cited. 

therein.  If  the  legislature  provides  In  Davis  v.  Thompson,  56  Mo.  39,  it 
that  the  former  may  be  maintained  on  was  said :  *'  V^hen  the  plaintiff,  as  in 
any  interest  in  the  premises  or  right  this  case,  showed  a  possession  in  his 
thereto  short  of  the  strict  legal  title,  grantors  extending  back  more  than 
from  which  it  appears  that  the  plaintiff  thirty  years,  accompanied  with  a  claim 
is  legally  entitled  to  the  possession,  as  of  right,  it  made  out  in.  him  a  title 
against  the  defendant,  it  is  none  the  which  warranted  a  recovery,  unless  de- 
less  an  action  at  law,  and  in  no  sense  a  feated  by  a  better  title  set  up  by  the 
suit  in  equity.  .  .  .  The  question  defendant.  And  from  the  lapse  of 
in  this  case  is  simply  this:  Can  eject-  time  during  which  the  land  had  been 
ment  be  maintained  in  this  court  on  a  occupied  and  possessed,  it  might  well 
prior  possession  against  an  intruder  or  be  presumed,  as  against  everybody  ex- 
trespasser?"  The  court  then  cites  cept  the  government,  that  a  patent  had 
the  Oregon  statute  aforesaid,  as  the  actually  issued.  But  the  government 
rule  of  procedure  by  virtue  of  U.  S.  is  not  here  defending  or  making  any 
Rev.  Stat.,  §  914,  and  quotes  from  claim  to  the  land,  and  the  defendant 
Whitney  v.  Wright,  15  Wend.  (N.  Y.)  will  not  be  permitted  to  interpose  a 
179.  *' A  prior  possession  is  sufficient  defense  in  its  behalf.'*  See  also  Christy 
to  entitle  a  party  to  recover  in  an  action  v.  Scott,  14  How.  (U.  S.)  283. 
of  ejectment  against  a  mere  intruder  or  A  like  decision  was  given  in  a  like 
wrongdoer,  or  a  person  subsequently  case  in  Barry  v.  Otto,  50  Mo.  177.  See 
entering  without  a  lawful  right "  .  .  .  also  Crockett  v,  Morrison,  11  Mo.  i ; 
also  from  Jackson  v.  Boston,  etc.,  R.  Dale  v.  Faivre,  43  Mo.  556;  Farrar  v. 
Corp.,  I  Cush.  (Mass.)  575:  "It  A  enters  Heinrich,  86  Mo.  521;  and  Fulkerson 
on  the  land  of  B  and  takes  possession,  v,  Mitchell,  82  Mo.  13. 
and  afterwards  C  enters  on  A  and  dis-  Origin  of  the  Doctrine  that  Defendant 
possesses  him,  A  may  well  maintain  an  in  lyectment  May  Defeat  Plaintiff  by  Ex- 
action against  C  to  recover  possession,  hibiting  an  Ontstandlng  Title.  —  The 
although  his  entry  on  B  was  without  origin  of  the  doctrine  may  possibly  be 
right,  and  tortious;  for  mere  posses-  derived  from  a  conception  ofthe'^rule 
sion  is  a  good  title  against  a  stranger  in  the  trial  of  title  on  a  writ  of  right, 
having  no  title;"  and  finally  from  that  the  tenant  can  set  up  title  and 
Christy  V.  Scott,  14  How.  (U.  S.)  282,  seisin  in  a  stranger,  to  disprove  the 
as  to  the  right  of  one  having  actual  seisin  of  the  demandant.  But  it  is 
prior  possession  of  land  to  recover  it  clearly  shown  in  Green  v,  Watkins,  7 
in  ejectment  from  a  mere  trespasser  Wheat.  (U.  S.)  28,  by  Story,  J.,  to  be 
setting  up  an  outstanding  title  in  an-  the  ground  of  this  rule,  that  since  the 
other;  and  concluded  :  "The  plaintiff  mise  involves  the  title  of  both  parties^ 
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and  institutes  a  comparison  between  authorizes  either  party  to  establish,  bj 
them,  it  is  the  right  of  each  party  to  evidence,  that  the  other  has  no  right 
give  any  fact  in  evidence  which  de-  whatsoever  in  the  demanded  premises, 
stroys  the  title  of  the  other;  **  for  the  or  that  his  mere  right  is  inferior  to  that 
question  in  controversy  is,  which  hath  set  up  against  him."  It  is  obvious  that 
the  better  mere  right  to  hold  the  de-  if  in  the  old  droitural  action,  the  whole 
manded  premises;**  that  since  seisin,  question  is  a  comparison  of  the  titles 
in  deed  or  by  construction  of  law,  is  of  the  two  parties  and  a  determination 
indispensable  to  enable  the  demand-  of  which  is  the  better  of  them,  this  is 
ant  to  maintain  his  suit,  **  the  tenant  h  fortiori  true  in  a  possessory  action 
may  thus  defeat  the  demandant,  by  like  ejectment,  where  the  abstract  title 
proving  that  he  never  had  any  such  is  not  in  question, 
seisin  in  deed,  or  if  he  once  had  it,  that  Doctrine  that  EJoctment  Mast  Ba  Sup- 
he  has  parted  with  his  whole  estate,  ported  by  the  Strict  Legal  Title. — A 
.  .  .  It  follows,  therefore  .  similar  doctrine  to  the  preceding  one, 
that  the  tenant  may  disprove  the  de-  resting,  it  seems,  also  on  a  misconcep- 
mandant's  seisin  in  deed  or  by  any  evi-  tion,  has  prevailed  to  some  extent  in 
dence  competent  for  this  purpose;  and  the  federal  courts.  It  is  that  eject- 
if  he  succeeds  in  establishing  the  fact,  ment  may  be  maintained  in  the  United 
the  demandant  must  fail  in  his  suit."  5/a/^.v  courts  only  on  a  strict  legal  title. 
In  considering  the  broad  question  :  This  is  put  forth  in  Fenn  v.  Holme,  21 
**Can  the  defendant  defend  himself  by  How.  (U.  S.)  481 ;  Foster  v.  Mora,  98 
an  older  and  better  existing  title  than  U.  S.  425 ;  Shierburn  v,  De  Cordova, 
the  demandant's  in  a  third  person?"  24  How.  (U.  S.)  423;  Alexander  v. 
the  court  in  distinguishing  the  deci-  Roulet,  13  Wall.  (U.  S.)  386;  Hooper 
sion  in  Green  v.  Liter,  8  Cran'ch  (U.  v.  Scheimer,  23  How.  (U.  S.)  235.  See 
S.)  229,  said  :  "  It  is  material  to  con-  also  Young  v.  Porter,  3  Woods  (U.  S.) 
sider,  that  this  question  does  not  pur-  343,  344;  Butler  v.  Young,  i  Flip.  (U. 
port  to  inquire  whether  the  tenant  may  S.)  276;  Ross  v.  Doe,  i  Pet.  (U.  S.) 
disprove  the  defendant's  seisin  in  the  655;  Smith  v.  McCann,  24  How.  (U. 
w^rit  of  right ;  nor  does  it  purport  to  S.)398;  Cooper  t;.  Galbraith,  3  Wash, 
inquire  whether  the  tenant  may  not  (U.  S.)  546;  Mezes  r.  Greer,  i  McAU. 
show  that  the  demandant  has  no  title,  (U.  S.)  401 ;  affirmed  in  24  How.  (U. 
or  a  title  defective  in  point  of  leg^l  S.)  268.  But  see  Turner  v,  Aldridge, 
operation.  It  supposes  that  the  demand-  i  McAll.  (U.  S.)  229;  Hylton  v,  Brow^n, 
ant  has  a  title  per  se^  sufficient  for  a  i  Wash.  (U.  S.)  204;  Cowell  t'.  Springs 
recovery,  and  then  asks  if  a  better  title  Co.,  100  U.  S.  $%\  Stoddard  v.  Cham- 
may  be  shown  in  a  third  person  to  de-  bers,  2  How.  ( U.  S.)  284 ;  and  Hale  r. 
feat  such  recovery.  The  answer  of  Gaines,  22  How.  (U.  S.)  144.  The  re- 
the  court  is  in  the  following  words  :  cent  case  of  Wilson  v.  Fine,  38  Fed. 
*  We  are  of  opinion  that  a  better  sub-  Rep.  789,  in  an  exceedingly  clear  view 
sistine  adverse  title  in  a  third  person  is  of  the  title  requisite  to  maintain  eject- 
no  defense  in  a  writ  of  right;  that  writ  ment,  points  out  the  error  at  the  foun- 
brings  into  controversy  only  the  mere  dation  of  this  theory,  and  likewise  ex- 
rights  of  the  parties  to  the  suit.*  It  is  plains  the  fallacy  of  the  *'  settled  rule  " 
most  manifest,  that  in  this  answer  the  that  a  patent  for  land  carries  with  it 
court  proceed  upon  the  supposition  the  best  title  known  to  the  court  of 
that  the  demandant  \\2ls  prima  facie ^  a  law,  and  suggests  the  only  intelligent 
good  title,  upon  which  he  may  main-  basis  of  actions  for  the  recovery  of 
tain  his  suit;  and  that  he  has  estab-  land:  that  the  higher  title  between 
lished  a  seisin  sufficient,  in  point  of  law,  the  parties  must  prevail  wit  hout  regard 
to  entitle  him  to  a  recovery.  And  the  to  an  outstanding  title,  which  neither 
point  then  is,  whether  a  superior  ad-  strengthens  nor  weakens  the  title  of 
verse  title  and  seisin  in  a  stranger  can  either  party.  Seethe  extensive  quota- 
be  given  in  evidence  to  dispute  such  tions  from  this  case  in  the  preceding 
recovery.  ...  It  cannot  be  ad-  note.  It  would  seem  that  the  mistake 
mitted,  because  a  writ  of  right  does  in  this  doctrine  lay  in  enlarging  the 
not  bring  into  controversy  the  right  of  well-known  rule,  that  in  a  common- 
thedemandant  as  against  all  the  world,  law  action  like  ejectment,  the  legal 
but  the  mere  right  of  the  parties  to  the  title  will  prevail  as  against  the  equi- 
suit.  But  it  does  bring  into  contro-  table  title,  to  a  rule  which  requires  the 
versy  the  mere  right  between  these  plaintiff  to  prove  that  he  has  the  ab- 
part'ies ;  and  if  so,  it,  by  consequence,  stract  legal  title, 
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(g)  As  Qroand  for  Bamagw  finr  Diieontliiiuuiee  of  Hlghwaj. — Possession 
under  a  claim  of  fee  is  in  Massachusetts  sufficient  to  maintain  a 
petition  for  damages  sustained  by  the  discontinuance  of  a  high- 
way with  which  the  land  is  connected.* 

(b)  Fowonioii  Undor  the  Statute  of  limitations. — Possession  with  cl$im 
of  fee  for  the  period  of  the  Statute  of  Limitations,  will  constitute 
a  good  title  against  all  but  the  government.^ 

(i)  "Color  of  Title. »» — In  some  jurisdictions,  "color  of  title"  is  a 
requirement  for  the  operation  of  a  special  statute  of  limitation. of 
which  the  period  is  shorter  than  the  common  period.  In  thelib- 
sence  of  statute,  "  color  of  title  **  offers  no  advantage,  other  than 
as  explaining  and  supplementing  acts  which  may  constitute  ac- 
tual possession.^ 

c.  Color  of  Title — (i)  Generally, — There  is  probably  no 
term  in  all  the  law  of  such  uncertainty  as  to  meaning  and  effect 
as  "  color  of  title.'*  It  is  owing  to  the  indefiniteness  of  the  term 
itself  that  various  theories  have  existed  differing  so  diametrically 
from  each  other.  For  a  long  time  the  theory  prevailed  that  the 
virtue  of  color  of  title  was  in  the  resemblance  it  bore  to  a  true 
title,  when  it  was  said  to  be  ''  that  which  is  in  appearance  a  good 
title,  but  is  in  reality  no  title.'**  Under  this  view  it  was  generally 
held,  though  not  without  exception,  that  color  of  title  could  ex- 
ist only  by  a  written  instrument.*     And  the  peculiar  property 

1.  Possession  of  land  for  nine  years  3.  See  this  subject  considered  gen- 
under  a  claim  of  title  in  fee  was,  in  erally  infra,  this  title,  Color  of  Title. 
Hawkins  v.  Berkshire  County,  2  Allen  See,  however,  Parker  v,  Maycross,  etc., 
(Mass.)  254,  held /riwrt/Vif/V  sufficient  .R.  Co.,  81  Ga.  387,  and  Hadley  v, 
to  support  a  petition  for  damages  Bean,  53  Ga.  688,  where  it  was  said 
thereto  sustained  by  reason  of  the  dis-  that, "Possession  under  a  deed  without 
continuance  of  a  highway.  Deeds  had  more,  was  sufficient  to  make  out  a 
been  offered  in  evidence;  by  one  of  /r/»irtyflci>  case  so  as  to  render  it  nec- 
which,  part  of  the  land  in  question  had  essary  for  the  defendant  to  show  that 
been  conveyed  to  the  petitioner ;  but  his  possession  was  not  that  of  a  tres- 
the  court  refused  to  permit  a  verdict  passer," 

on  any  ground  except  that  of  posses-  4.  See  Wright  v.  Mattison,  18  How. 

sion.     It  appeared  that  the  petitioner  (U.  S.)  50,  where  this  is  said  to  be  **a 

had  had  charge  and  control  of  the  land,  meaning  concurred  in   by   the  courts 

and  that  he  had  leased  it  to  a  tenant  without  exception.'' 

for  a  number  of  years,  who  had  had  This  definition  is  rejected,  as  "with- 

nothing  to  do  with  any  other  person  out  reason,"  and  as*' being  abandoned,'^ 

but  the   petitioner   in   regard   to   the  in  Bell  r.  Longworth,6  Ind.  273.  <://i»^ 

management  of  the  land.    The  decision  Summer  v.   Stevens,   6   Met.    (Mass.) 

was  based  upon  the  case  of  State  Lu-  337 ;  Ang.  on  Lim.  (3d  ed.)  503.    See 

natic   Hospital  v,  Worcester,    1    Met.  also    Holcroft    t\    Hunter,   3    Blackf. 

(Mass.)  437,  where  persons  in  the  un-  (Ind.)  1^7. 

disputed  possession  and  occupation  of  So  Chief  Justice  Gibson  departs  en- 
lands  over  which  the  highway  was  es-  tirely  from  the  definition  in  McCall  v. 
tablished  by  the  commissioners,  were  Neeiy,  3  Watts  (Pa.)69.  See  also  Green 
held  entitled  thereby,  being  aggrieved  v.  Kellum,  23  Pa.  St.  254;  62  Am.  Dec. 
at  the  doings  of  the  commissioners,  to  332.  See  infra^  this  title,  Definition; 
have  a  jury  to  determine  the  matter  of  also  the  review  in  23  Cent.  L.  J.  408, 
their  complaint  under  the  statute.  of  Cooper  v.   Ord,  60  Mo.  421,  with 

2.  See  Limitation  of  Actions,  sustaining  cases,  cited  infra^  this 
vol.  13,  pp.  693,  711   ei  seq.:  Adverse  article. 

Possession,  vol.  i,  pp.  298-302,  5.  See    Bouv.   L.  Diet.,  where    the 
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was  attributed  to  it  of  giving  constructive  possession  to  the  whole 
tract  claimed,  of  which  but  a  small  part  was  actually  occupied ; 
although  the  instrument  was  admittedly  void  •}  and  although  it  is 

definition  seems  to  be  derived  from  the  Roberts,  13  How.  (U.  S.)  472  ;  Tate  v. 
Illinois  cases  (and  the  federal  deci-  Southard,  3  Hawks.  (N.  Car.)  119;  14 
sions  reviewing  them)  under  the  Illi-  Am.  Dec.  578;  Beverlj  v.  Burke,  9  Ga. 
nois  Statute  of  1839  which  expressly  440;  54  Am.  Dec.  351 ;  Gittens  v.  Low- 
requires  a  paper  title.  ry,  15  Ga.  336;  Edgerton  v.  Bird,  6  Wis. 
So  in  3  Washb.  Real  Prop.  *498,  527 ;  70  Am.  Dec.  473.  See  infra,  this 
citing  Brooks  v.  Bruyn,  35  111.  394,  a  title,  Now  Acquired;  Under  Statutes, 
similar  definition  is  implied,  when  it  is  1.  In  Hunnicutt  v,  Peyton,  loa  U.  S. 
said  :  "As  to  what  constitutes  a  color  333,  it  was  held  that,  "  Where  one  enters 
of  title,  any  instrument  having  a  on  unoccupied  land,  under  a  deed  or 
grantor  and  a  grantee,  and  containing  title,  and  holds  adversely,  his  possession 
a  description  of  the  lands  intended  to  is  construed  to  be  co-extensive  with  his 
be  conveyed,  and  apt  words  for  their  deed;  that  the  true  owner  will  be  deemed 
conveyance,  gives  color  of  title  to  the  to  be  disseised  to  the  extent  of  the 
lands  described.  The  color  must  arise  boundaries  described  in  that  title, 
out  of  some  conveyance  purporting  to  .  .  .  His  possession  beyond  the  limits 
convey  title  to  a  particular  tract  of  of  his  actual  occupancy  is  ...  a 
land.*'  See  Shackleford  v,  Bailey,  35  constructive  one."  See  also  Clarke  v, 
111.  391.  But  on  the  same  page  of  this  Courtney,  5  Pet.  (U.  S.)  319. 
text-book  (in  what  is  apparently  the  The  decision  of  Chief  Justice  Gibson 
original  paragraph  of  the  author's  own  in  Altemus  ^^  Lone,  4  Fa.  St.  254;  45 
edition),  the  law  is  stated  more  cor-  Am.  Dec.  688,  hardly  sustains  this  doc- 
rectly  :  "  If  an  entry  be  wrongful,  trine.  It  is  there  said  that,  "  A  warrant 
though  it  be  under  a  deed,  a  posses-  and  survey  gives  the  owner  constructive 
sion  thereby  gained  will  only  extendso  possession  of  all  the  land  included  by 
far  as  a  tenant  shall  actually  occupy  hislines,  though  no  part  of  it  be  actually 
the  premises."  There  are  cited  among  occupied  by  him."  This  would  not  seem 
others.  Den  v.  Hunt,  20  N.  J.  L.  487 ;  to  be  consistent  with  the  constructive 
Little  V.  Megquier,  2  Me.  176.  possession  over  the  same  land,  of  an  ad- 
Even  in  an  Illinois  case,  one  which  verse  holder  actually  occupying  a  part, 
seems  to  be  a  leading  case  on  the  sub-'  **  Giving,  for  the  sake  of  the  argument 
ject,  Woodward  v.  Blanchard,  16  111.  only,  the  same  effect  to  the  unofficial 
424,  it  is  said :  **  Color  of  title  may  be  survey  of  the  settler  that  could  be 
made  through  conveyance,  or  bonds,  claimed  for  a  survey  on  a  warrant 
or  contracts,  or  bare  possession  under  ..."  are  words  clearly  insufficient  to 
parol  agreement.  .  .  .  But  our  attribute  such  a  doctrine  in  this  case, 
statute  requires  this  color  of  title  to  On  the  contrary,  they  show  that  the 
be  accompanied  by  a  written  evidence,  opposite  was  in  the  mind  of  the  court, 
a  paper  title.  ..."  The  decision  as  does  the  account  in  the  latter  part  of 
was  approved  and  largely  quoted  from,  the  opinion,  where  it  is  shown  that  only 
in  Wright  v.  Mattison,  18  How.  (U.  by  the  election  of  the  tenant  could  there 
S.)  50.  But  the  court  seems,  never-  be  such  a  constructive  dispossession, 
theless,  to  hold  that  a  written  instru-  See  Litt.,  (  417 ;  Taylor  v.  Horde,  i 
ment  is  the  sole  means  by  which  the  Burr.  60. 

color  of  title  may  be  acquired,  when  it        The  doctrine  of  Hunnicutt  v,  Peyton, 

says  :  "  Decisions  by  this  court    .    .    .  102  U.  S.  333,  would  seem,  however,  to 

are  deemed  conclusive,  that  a  claim  to  have  been  approved  in  a  recent  case  in 

property  under  a  conveyance,  however  the    United    States    Supreme    Court, 

inadequate  to  carry  the  true  title  to  Depurton  v.  Young,    134   U.  S.  241, 

such  property,  and   however    incom-  where  it  was  said,  by  Fuller,   C.   J. : 

petent  might  have  been  the  power  of  "  Where  the  rightful  owner  is  in  the 

the    grantor  in    such  conveyances  to  actual  occupancy  of  a  part  of  his  tract, 

pass  a  title  to  the  subject  thereof,  yet  a  he  is  in  the  constructive  and  legal  pos- 

claim  asserted  under  the  provision  of  session  and  seisin  of  the  whole,  unless 

such  a  deed  is  strictly  a  claim  under  he  is  disseised  by  actual  occupation  and 

color    of  title."     See    also    Gregg  v,  dispossession ;  and  where  the  possession 

Sayre,  8   Pet.  (U.  S.)  253;   Ewing  r.  is  mixed,  the  legal  seisin  is  according  to 

Burnet,  II  Pet.  (U.S.)  41;   Pillow  v.  the  legal  title."    See  also  Barr  v.  Gratz, 
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only  the  legal  title  which  can  draw  to  itself  a  "  constructive  " 
possession.^ 

4  Wheat.  (U.  S.)  213;  Riley  v.  Jame-  land.  This  must  always  be  the  case 
son,  3  N.  H.  23 ;  14  Am.  Dec.  325 ;  Pro-  when  this  claim,  under  a  defective  pa- 
prietors  of  Kennebec  Purchase  v,  per  title,  comes  in  conflict  with  the 
Springer,  4  Mass.  418;  Hall  v,  Powel,  rights  of  the  legal  owner.  To  illus- 
4  S.  &  R.  (Pa.)  456;  8  Am.  Dec.  722  ;  trate  my  meaning.  When  a  person  ac- 
Taylor  v.  Buckner,  2  A.  K.  Marsh.  (Ky.)  quires  a  good  and  valid  title  to  a  tract 
18;  12  Am.  Dec.  357,  note.  of  land,  wild,  uncultivated  and  unoc- 
In  the  decisions  of  the  New  Jersey  cupied,  he  is,  by  construction  of  law,  in 
supreme  court,  this  doctrine  has  been  possession  of  the  whole  tract.  His 
totally  rejected;  notably  in  Den  v.  right  to  it  is  complete;  the  title  and 
Hunt,  20  N.  ].  L.  487;  and  in  Foulke  possession  are  in  him.  Although  not 
V,  Bond,  41  N.  J.  L.  527.  In  the  for-  actually  in  possession  of  any  part,  he  is 
mer  case.  Whitehead,  J.,  said :  '*  It  ap-  constructively  in  possession  of  the 
pears  to  me,  that  we  cannot  carry  out  whole.  Supposeanother  person, claim- 
this  doctrine  of  constructive  possession,  ing  title  to  the  same  land,  say  a  tract 
without  becoming  involved  in  serious  of  1000  acres,  under  a  deed  which  is 
•difficulties.  There  is  always  connected  not  valid  in  law,  but  which  he  believes 
with  an  adverse  possession  the  idea  of  conveys  to  him  a  good  title,  takes  pos- 
wrong  in  the  first  place;  it  being  an  session  of  a  part  of  the  tract,  say  ten 
invasion  of  another's  right  When-  acres,  and  resides  on  and  improves  it. 
ever  a  party  relies  upon  an  adverse  He  is  here  in  the  actual  occupancy  of 
possession  for  his  right  to  land,  he  a  part,  with  a  paper  title  for  the  whole 
impliedly  admits  that  the  strictly  legal  tract ;  and  upon  the  principle  of  some 
right  is  m  another;  and  that  this  legal  of  the  decisions,  he  must  be,  by  con- 
right  has  been  wrongfully  invaded,  struction  of  law,  in  possession  of  the 
more  than  twenty  years  before  action  whole.  That  is  to  say,  he  is  in  the  ac- 
broug^ht.  And  this  idea  of  wrong  is  tual  occupancy  of  ten  acres  and  con- 
associated  with  every  adverse  posses-  structively  in  possession  of  nine  hund- 
^ion  in  the  first  place,  whether  under  red  and  ninety  acres.  But  this  cannot 
color  of  deed  or  not.  For  it  is  a  set-  be,  because  the  legal  owner,  by  virtue 
tied  principle  of  law,  that  two  persons  of  this  valid  title,  is  constructively  in 
cannot  be  severally  seised  in  fee  at  the  possession  of  the  whole  tract,  except 
.same  time,  of  the  same  tract  of  land,  the  ten  acres  which  are  in  the  actual 
If  the  title  of  one  is  good,  that  of  the  adverse  possession  of  the  other;  unless 
•other  is  bad.  Now  if  the  one  claim-  we  suppose  the  legal  owner,  and  the 
ing  under  a  defective  paper  title,  how-  person  claiming  under  the  defective 
ever  honest  he  msnr  be,  takes  posses-  title,  to  be  both  constructively  in  pos- 
sion  of  a  part  of  the  land  claiming  it  session  of  the  nine  hundred  and  ninety 
as  his  own,  he  does  a  wrong  to  him  acres,  which  in  truth  are  not  in  theac- 
who  has  the  legal  title.  It  is  an  inva-  tual  possession  of  either.  But  this,  as 
•sion  of  his  right  of  possession.  Is  it  I  have  said,  cannot  be.  Two  persons 
right  that  this  wrongful  possession  under  conflicting  titles  cannot  be,  in 
should  be  extended  by  construction,  to  construction  of  law,  in  the  possession 
the  metes  and  bounds  of  the  defective  of  the  same  land  at  the  same  time, 
paper  title,  to  the  prejudice  of  him  The  legal  title  draws  to  it  the  construe* 
who  has  the  legal  right  ?    I  think  not.  tive  possession.*' 

There  should  be  other  evidence  than  a  1.  And  "two   persons  cannot  be  in 

mere   residence  on,  or    inclosure,  or  adverse,  constructive  possession  of  the 

cultivation  of    a  small   part.      There  same  land  at  the  same  time."  3  Washb. 

should  be  proof  of  acts  of  ownership,  Real   Prop.  '485,  citing'  Hodges  v. 

•orsuchactsand  conduct,  over  the  unin-  Eddy, 38  Vt.  344.    And  yet  in  the  same 

closed  part,  as  might  fairly  be  consid-  section  the  learned  writer  approves  the 

ered  evidence  of  an  intention  to  assert  doctrine  of  Barr  v.  Gratz,  4  Wheat.  (U. 

an  ownership  and  possession.     There  S.)  213,  and  of  Hunnicutt  i\  Peyton,  102 

is  another  difficulty  connected   with  U.  S.  333,  that  possession  under  ^  color 

this  idea  of  constructive  possession,  in-  of  title  "  giv^ s  constructive  possession, 

volving  the  absurdity  of  two  persons  See  also  cases  cited  in  the  note  immedi- 

being,  at  the  same  time,  by  construe-  ately  preceding ;   and  see  infra,  this 

tion  of  law,  in  possession  of  the  same  title.  Effect, 
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This  doctrine  of  color  of  title,  in  fact,  the  whole  legal  use  of 
the  tern>,  seems  to  have  little  or  no  foundation  in  English  cases 
— to  be  entirely  of  American  origin.^ 

While  there  were  never  wanting  decisions  contrary  to  the  pre- 
vailing one,  it  is  but  lately  that  this  doctine  has  begun  to  wane. 
According  to  the  best  authorities  and  certainly  the  clearer  rea- 
son, "  color  of  title  "  has  been  shorn  of  its  peculiar  effect  in  giv- 
ing constructive  possession,  and  seems  to  be  limited  in  its  scope 
as  a  mere  fact  in  evidence  of  claim,  especially  as  to  the  particular 
nature  of  the  claim  and  the  extent  of  the  premises.* 

(2)  Definition. — Color  of  title  is  any  ground  of  claim  of  owner- 
ship of  real  property,  other  than  mere  occupancy,  acquired  in 
good  faith,  which  on  its  face  is  legal,  though  actually  void  for  the 
purpose  of  supporting  title  in  itself.* 

1.  See  Tate  v.  Southard,  3  Hawks  press  the  idea,  at  least,  that  some  act 
(N.  Car.)  119;  14  Am.  Dec.  578.  See,  has  been  previously  done,  or  some 
however,  Woodward  v.  Blanchard,  16  event  transpired,  by  which  some  title, 
111.  433,  where  the  opinion  reviews  the  good  or  bad,  to  a  parcel  of  land  of 
subject  at  great  length,  citing  the  definite  extent  has  been  conveyed  to 
English  cases,  Redford  v,  Barby,  2  him."  The  court  added:  **Can  the 
Cro.  Jac.  122  ;  Austin  i'.  Austin,  2  Cro.  making  of  the  claim  of  a  stranger  upon 
Jac.  319;  cases,  however,  which  refer  to  the  plat  of  his  land  by  the  owner,  con- 
personal  property.  fer  a  color  of  title  on  one  who  has  no 

In  McCall  v.  Neely,  3  V^atts  (Pa.)  priority  in  estate,  in  contract,  or  in  law 
69,  Gibson,  C.  J.,  said  that  he  was  with  tne  title  of  the  stranger?" 
*'  not  aware  that  the  definition  of  a  The  opinion  of  the  court  in  Bell  v. 
colorable  title,  or,  as  it  has  been  ex-  Longworth,  6  Ind.  273,  departs  from 
pressed  more  frequently,  color  of  title,  the  customary  definition  of  color  of 
had  ever  been  attempted.  The  words  title,  and  also  from  the  common  doc- 
do  not  necessarily  import  the  accom-  trine  as  to  its  effect.  Its  substantial 
paniment  of  the  usual  documentary  definition  is  that,  *'  Where  a  party  is  in 
evidence."  possession    under  and   pursuant  to  a 

In  Waggoner  v,  Hastings,  5  Pa.  St.  state  of  facts,  which,  of    themselves, 

300,  the  same  learned  judge  holds  that  show  the  character  and  extent  of  his 

the  doctrine  of  constructive  possession  entry  and  claim    .    .    .    and  such  facts, 

in  England  and  in  the  early  Penusyl-  whatever  they  may  be  in  a  given  case, 

vania  cases,  applies  only  where  **no  perform  sufficiently  the  office  of  color 

other  person  has  possession  in  fact  or  of  title.    They  evidence  the  character 

inlaw."     But.  he  holds  the  law  to  be  of  the  entry  and  the  extent  of  the  claim, 

otherwise  in  the  United  States,  owing  and    no    colorable    title    does    more ; 

to  changed  conditions.     So  it  is  con-  .    .    .    for  such  title  alone  does   not 

sidered  in  Fugate  v.   Pierce,  49  Mo.  give  right.     Hence,  it  has  been  decided 

441.     See  note  to  Taylor  v.  Buckner,  12  that  possession  under  a  '  sale  or  gift  of 

Am.  Dec.  358;  and  American  note  to  land  by  parol'  is  under  color  of  title." 

Taylor  v.  Horde,  2  Sm.  Lead.  Cas.  563.  See  Sumner  v.  Stevens,  6  Met.  (Mass.) 

2.  See  infra,  this  title.  Definition;  337;  Angell  on  Lim.  (3d  ed.)  503; 
Effect;  How  Acquired.  Holcroft  v.  Hunter,  3  Blackf.  (Ind.)  147. 

It  is  especially  in  the  Neiv  Jersey  The  court  in  Bell  v,  Longworth,  6 

cases  of  Den  v.  Hunt,  20  N.  T.  L.  487;  Ind.  273,  rejects  in  strong  terms  the 

and   Foulke  v.  Bond,  41  N.  J.  L.  527,  definition   of   the    United   States   Su- 

that  the  departure  from  the  old  doc-  preme  Court  in  Wright  v,  Mattison,  18 

trine  is  most  sharply  taken,  and  clearly  How.  (U.  S.)  50. 

set  forth.  Chief  Justice  Gibson,  in  McCall  x\ 

3.  In  St.  Louis  v,  Gorman,  29  Mo.  Neeley,  3  Watts  (Pa.)  69,  discarding 
593;  77  Am.  Dec.  586,  it^was  said  by  the  requirement  of  a  written  convey- 
way  of  definition:  "When  we  say  a  ance,  saysr  "An  entry  is  by  color  of 
person  has  color  of  title,  whatever  may  title  when  it  is  made  under  a  bona  fide^ 
be  the  meaning  of  the  phrase,  we  ex-  and  not  pretended,  claim  of  title  exist- 
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(3)  Effect, — The  eflfect  of  color  of  title  is  as  a  fact  or  state  of  facts 
in  evidence  to  show  the  animus  of  the  entry  and  the  extent  of  the 
premises  claimed.  But  there  must  be  a  substantial  holding,  co- 
extensive with  the  boundaries,  with  sufficient  notoriety.^ 

(4)  "  Good  Faith" — One  of  the  two  functions  of  color  of  title 
has  been  said  to  be  to  show  the  animus  of  the  entry ;  1.  e.,  the 
purpose  of  the  disseisor  to  assert  and  rely  on  his  claim.     Where 

ing  in  another/'    But  see  a  different  deed  describing  the  whole  of  a  tract  of 

view   of    the  same  learned   judge  in  which  a  part  only  is  under  actual  occu- 

Waggoner  x).  Hastings,  5  Pa.  St.  300.  pation,   must   be  denied,   as  a  broad 

In  certain  Missouri  cases,  where  the  legal  rule,  the  effect  of  extending  such 

decisions  were  founded  upK>n  the  sound  occupation  to  the  whole  tract, 

principles  of  the  Indiana  and  of  the  This  doctrine  is  set  forth  in  3  V^ashb. 

Pennsylvania  courts  on  this  question,  Real  Prop.  ^485,  but  the  only  case  cited 

in  the  cases   just  cited,  a  conception  is  to  the  effect  that  the  legal  title  to 

was  arrived  at  very  similar    to  that  wild  lands  draws  to  it  the  possession, 

which  is  believed  to  be  the  true  one  of  unless  it  has  been  interrupted  by  an 

'*  color  of  title.'*    Thus  in  Rannels  v,  actual  possession  by  another.    Herdic 

Rannels,  52  Mo.  112,  it  was  held  that,  v.  Young,  55  Pa.  St.  177  ;  93  Am.  Dec. 

"Whatever  title  would  authorize  a  party  739.     In  fact,  immediately  following  is 

in   possession   of  a  part  of  a  tract  to  the  statement,  that**  two  persons  cannot 

maintain  an  action  against  a  wrong-  be  in  adverse,  constructive  possession 

doer  for  a  trespass  on  the  remainder  of  of  the  same  land  at  the  same  time  ;'^ 

the  land,  would  be  a  sufficient  color  of  citing-  Hodges  v.  Eddy,  38  Vt.  344. 

title,  under  the  Statute  of  Limitations,  In  a  note  to  Ewing  v,  Burnet,  1 1  Pet. 

as  against  the  real  owner."  And  it  was  (U. -S.)  41,  it  is  remarked:     '*  When 

held  that  this  color  may  be  created  by  an  entry  is  made  upon  land  under  color 

an  act  in  pais  without  writing.     See  of   title,  the  same  may  be  held  by  a 

Sumner  v.  Stevens,  6    Met.   (Mass.)  constructive   possession ;  but  if  made 

337;  Ashley  v.  Ashley,  4  Gray  (Mass.)  under  a  simple  claim  of  title,  the  pos- 

197.  This  view  was  approved  in  Cooper  session  must  be  actual,  ^  pedis  possession 

V,  Ord,  60  Mo.  431.    The  only  fallacy  definite,  positive  and  notorious,"  citing- 

which  seems  to  cling  to  these  {Mis-  Bailey  v,  Irby,  2  Nott  &  M.  (S.  Car.) 

j0«ri)  decisions,  is  that  which  attrib-  343;    10    Am.    Dec.    609;    Gibson   v, 

utes  a  constructive  force  to  the  **  color  Martin,  i    Har.  &  J.  (Md.)  545;  Hog 

of  title"  without  actual  occupation,  as  v.  Perry,  i  Litt.  (Ky.)  171;  Shearer  v. 

where  it  is  said :  "To  maintain  an  ac-  Clay,    i    Litt.    (Ky.)    260;    Smith   v. 

tion  against  outside  trespassers,  there  Nowells,  2   Litt.   (Ky.)    160;    I  lite  z*. 

must  be  actual  possession  of  a  part  of  Shrader,  3  Litt.  (Ky.)  444;  Braxdale 

the  tract,  with   color  of  title  to  the  v.  Speed,  i  A.  K.  Marsh.  (Ky.)   106; 

whole."  Smith  v,  Mitchell,  i  J.  J.  Marsh.  (Ky.) 

The  definition  of  the  court  is  based  270;  Skyle  v»  King,  2  A.   K.  Marsh, 

most  particularly  upon  the  A^tfw  y^rjtfy  (Ky.)385;  Anderson  v.  Turner,  3  A. 

decisions  in  Den  v.  Hunt,  20  N.  J.  L.  K.  Marsh.  (K3'.)  133;  Doolittle  v.  Lins- 

487,  and  Foulke  %\  Bond,  41  N.  J.  L.  ley,  2  Aik. (Vt.)  155.    But  these  cases, 

527,    where,    while    the    principle    is  instead    of    sustaining    the  principle^ 

clearly  set  forth,  no  actual  definition  is  seem  rather  to  favor  the  opposite  view, 

formulated.  The  substance  of  these  de-  In   Ellicott  v.  Pearl,  10  Pet.  (U.  S.) 

cisions  will  be  found  at  length,  infra^  412,  the  doctrine  is  indeed  set  forth; 

this  title,  Color  of  Title — Effect.  but  it  was  not  necessary  to  the  deci- 

1.  The  importance  of  the  law  here  sion,  and  the  case  has  less  value,  as  it 

stated  lies  in  the  limitations  of  this  ef-  arose  on  a  writ  of  right, 

feet  as  compared  with  the  view  of  the  A  more  recent  class  of  cases,  while 

older  cases.    The  principle  of  **  con-  they  omit  the  theory  of  "constructive" 

structive   possession,"  under  color  of  possession,  yet   give  to  color   of  title 

title  by  an  adverse  holder,  as  set  forth  practically  this  effect,  as  a  *Mact  show- 

supra^   this   title,  under  Elements   or  ing  the   extent  of  the  land   claimed." 

'*Stages^*   of  Title — In    General^  and  In  Cooper  f.  Ord,  60  Mo.  420,  it  was 

under  Color  of  Title — Geneyally^  must  said  that  it  does  -not  always  require  a 

be  discarded,  and  **  color  of  title  "  by  written  instrument  to  constitute  color 
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of  title,  but  there  must  be  some  visible  be  in  constructive  possession  of  the 
acts,  signs,  or  indications,  which  are  whole  without  arriving  at  the  legal 
apparent  to  all,  showing  the  extent  of  absurdity  of  two  persons  under  con- 
the  boundaries  of  the  land  claimed,  to  flicting  titles  being,  in  construction  of 
amount  to  color  of  title.  A  note  re-  law,  in  the  possession  of  the  same  land 
viewing  this  case  in  23  Cent.  L.  J.  408,  at  the  same  time.  Denying,  then,  the 
considers  that,  by  the  cases  cited,  it  ap-  effect  frequently  attributed  to  the 
pears  that  the  sole  office  of  color  of  title  '*  color  **  of  a  defective  title,  it  is  laid 
is  to  show  the  character  and  extent  of  down,  on  the  other  hand,  that  actual 
the  claim  of  one  who  enters  upon  land,  occupancy  is  not  necessarily  required; 
and  that  any  facts  which  of  themselves  that  owing  to  the  great  variety  in  the 
show  this  character  and  extent  consti-  nature  of  lands,  in  so  far  as  they  are 
tute  color  of  title ;  for  *^  the  entry  under  susceptible  of  outward  manifestations 
color  of  title  upon  a  part  of  a  tract  of  of  ownership,  it  is  impossible  to  lay 
land  operates  as  a  disseisin  of  the  true  down  a  general  l^^l  rule  as  to  occu- 
owner  as  to  the  whole  tract  embraced  pancy.  The  question  whether  posses- 
in  the  deed,  and  Is  equivalent  to  an  ac-  sion  has  been  held  adverse,  contin- 
tual  and  exclusive  possession  of  the  uously,  and  with  the  requisite  notoriety, 
whole  tract.  .  .  .  And  the  entry  is  is  one  of  fact  for  the  jury ;  nor  is  it 
referred  to  the  color  of  title  under  which  held  that  a  person  claiming  right  to 
it  was  made,  to  define  the  boundaries  land  by  virtue  of  his  adverse  possession 
•of  the  claim  and  to  characterize  the  under  color  of  title  by  a  deed,  is  re- 
possession. .  .  .  And  thereby  the  stricted  to  the  land  actually  occupied 
true  owner  has  actual  or  constructive  or  cultivated  by  him.  The  precise 
notice  of  the  character  of  the  disseisor's  effect  of  color  of  title  under  the  New 
-possession  and  the  extent  of  his  claim.'*  Jersey  doctrine  then,  seems  to  be  sim- 
See  Bell  v,  Longworth,  6  Ind.  273 ;  Van  ply  as  a  fact  in  evidence  along  with 
Cleave  v,  Milliken,  13  Ind.  105;  Ran-  other  facts,  such  as  acts  of  ownership, 
jiels  V,  Rannels,  52  Mo.  113;  Cri3pen  to  show  the  animus  of  the  entry  and 
V.  Hannavan,  50  Mo.  544 ;  Fugate  v,  the  extent  of  the  claim  by  metes  and 
Pierce,  49  Mo.  447 ;  Waldron  f .  Tuttle,  bounds.  **  But,"  it  was  said  in  Foulke 
4  N.  H.  371;  Prescott  v.  Nevers,  4  v.  Bond,  41  N.  J.  L.  547,  **  whether 
Mason  (U.  S.)  326;  Putnam  Free  there  has  been  a  substantial  holding 
School  V,  Fisher,  34  Me.  177 ;  Brackett  co-extensive  with  the  boundaries  in  the 
V,  Persons  Unknown,  53  Me.  231;  87  deed,  with  sufficient  notoriety  to  make 
Am.  Dec.  548;  Childress  v,  Caltoway,  title  under  it  corresponding  with  the 
76  Ala.  133,  citing  Farley  v.  Smith,  39  description,  must  be  decided  as  a  ques- 
Ala.  38.  tion  of  fact,  from  the  nature  and  con- 
The  true  view  of  the  effect  of  color  dition  of  the  property,  and  the  acts  of 
of  title  is  clearly  marked  out  in  the  de-  ownership  exercised  over  it,  having  re- 
cisions  of  the  New  Jersey  supreme  gard  to  their  frequency  as  well  as  to 
court  in  Den  v.  Hunt,  so  N.  J.  L.  487 ;  their  character  as  open  and  notorious 
and  Foulke  v.  Bond,  41  N.  J.  L.  527.  manifestations  of  the  claim  of  title." 
In  the  former  case,  the  court  denies.  The  presumption  that  the  possession  is 
at  the  outset,  the  doctrine  of  the  C/iff/^^  co-extensive  with  the  boundaries  of 
States  Supreme  Court  relating  to  the  the  title  deed,  is  held  to  apply  only  to 
constructive  possession  of  an  adverse  the  owner  of  the  legal  title.  **  Color 
holder  under  color  of  his  defective  of  title,"  it  is  said,  **  and  actual  occupa- 
deed,  on  the  ground  that  adverse  pos-  tion  by  residence,  cultivation,  or  in- 
.session  always  begins  by  a  wrong  ad-  closure  of  part  of  the  tract,  or  by  other 
mitted  by  tne  adverse  holder.  It  is  conspicuous  acts  of  ownership  by  the 
said  that  this  wrongful  possession  can-  disseisor,  may  serve  to  give  character 
not  be  extended  by  construction  to  the  to  his  acts  of  possession  over  the  resi- 
metes  and  bounds  of  the  defective  due,  but  will  not  relieve  him  from  the 
paper  title  to  the  prejudice  of  him  who  obligation  of  satisfying  a  jury  that  his 
has  the  legal  right.  It  is  clearly  ar-  possession  has  been  of  such  a  charac- 
gued  that  since  the  leg^l  owner  of  a  ter  as,  under  the  circumstances,  may 
tract  of  wild  land  is,  without  any  oc-  reasonably  be  expected  to  have  in- 
cupation,  in  constructive  possession  formed  the  true  owner  of  the  nature  of 
thereof,  if  another  person  claiming  the  possession  and  the  extent  of  the 
title  to  the  same  land  is  in  actual  occu-  title  proposed  to  be  acquired  under  it." 
pation  of  a  small  piirt  with  a  paper  This  view,  besides  having  the  advan- 
title  to  the  whole,  the  latter  could  not  tage  of  reason  and  justice,  is  also  in 
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this  claim  is  founded  on  mere  occupation,  nothing  more  than 
such  a  consistent  hostile  intention  to  assert  is  requisite. 

Where  the  claim  rests  on  color  of  title,  there  must  be  an  honest 
belief  of  the  disseisor  in  the  genuineness  and  sufficiency  of  his 
"  title "  when  acquired,  however  defective  it  may  be  in  fact  or 
form.^  Otherwise  it  is  clear  that  the  animus  being  one  of  fraudu- 
lent design,   cannot  avail  in  itself  to  sustain  an  open,  notorious, 

and  adverse  possession.^     But  it  must  be  noticed  that  even  here  if 

harmonj  with  the  oldest  American  said:  '*  If  the  entry  is  under  color  of 
cases,  which  stand  in  close  relation  title,  the  possession  will  be  adverse, 
with  the  course  of  English  decisions,  however  groundless  the  supposed  title 
Thus,  in  Doolittle  v.  Linsley,  2  Aik.  may  be.  The  fact  of  possession  and 
(Vt.)  *I55,  it  is  said  that  one  claim-  its  character,  or  the  ^»0  an I'm^  of  the 
ing  title  by  possession,  must  have  possessor  are  the  test."  As  regards 
shown  such  acts  of  ownership  exer-  the  case  under  review,  it  was  said  of 
cised  and  performed  by  him  .  .  .  the  possession  of  the  plaintiff,  that  his 
as  would  have  subjected  him  to  an  quo  animo  was  apparent  from  his  uni- 
action  of  ejectment  by  the  original  form  claim  of  title,  and  continued  exer- 
owner.  Where  the  land  is  not  suscep-  ciseof  acts  of  ownership;  that  the  writ- 
tible  of  cultivation,  acts  which  in  them-  ing  produced  was  in  accordance  with 
selves  might  constitute  trespass,  may  the  possession  he  held,  and  the  claim 
be  explained  by  a  color  of  title.  The  of  title  under  it ;  that  his  entire  confi- 
latter  performs  its  true  purpose,  dence  in  his  title,  and  his  reliance  upon 
then,  in  giving  character  to  the  acts  its  sufficiency  to  protect  his  posses- 
of  possession,  or  to  the  entry,  and  sion  were  decisive  of  his  own  opinion 
likewise,  where  the  color  of  title  is  de-  and  belief  in  the  validity  of  his  title, 
rived  from  matter  of  record,  in  giving  See  Livingston  v.  Peru  Iron  Co.,  9 
public  notice  of  the  extent  of  the  Wend.  (N.  Y.)  511.  See  also  Hum- 
claim.  See  Rannels  v.  Rannels,  52  bert  v.  Trinity  Church,  24  Wend.  (N. 
Mo.  113.  Y.)  587.    In  McCall  v.  Neely,  3  Watts 

To  this  same  effect  are  other  old  (Pa.)  69,  this  elementof^<7ffaJfatfj,wa8 

cases   which  have  been  supposed  to  considered  the  controlling  one  in  color 

ground     the    erroneous    doctrine    of  of  title,  where  the  latter  is  termed  ^'  a 

"  constructive  "  possession.     See  Bai-  bona  fide  and  not  pretended  claim  of 

ley  V,  Irby,  2  Nott  &  M.  (S.  Car.)  343;  title.    ..."  But  in  a  later  decision 

10  Am.  Dec.  609;  Gibson  v,  Martin,  i  by  the  same  court,  the  other  element, 

Har.  &  J.  (Md.)  545;  Hog  v.  Perry,  i  the  effect  of  the  deed  in  showing  the 

Litt.  (Ky.)   171;   Shearer  v.  Clay,  i  extent  of  the  claim,  is  given  in  turn 

Litt.   (Ky.)   260;   Hite  v,   Shrader,  3  a  disproportionate  importance.      See 

Litt.  (Ky.)  444.  Waggoner  v,  Hastings,  5  Pa.  St.  300. 

The  court,  in  Foulke  v.  Bond,  41  N.  See  also  infra,  this  title,  Color  of 
J.  L.  527,  relied  to  some  extent  upon  Title — How  Acquired. 
the  English  cases  of  Lord  Advocate  v,  S.  Animus  aa  an  ElMnent  In  AdTorae 
Lord  Blantyre,  4  App.  Cas.  770;  Tones  PotMsalon. — The  intent  of  the  disseisor 
V.  Williams,  2  M.  &  W.  331 ;  2  ^ing.  is,  as  has  been  shown,  of  importance 
N.  Cas.  IDS;  Tyrwhitt  v.  Wynne,  2  S.  purely  as  evidence  to  betaken  together 
&  Aid.  554;  Stanley  v.  White,  14  East  with  the  acts  performed  as  explaining 
332;  also  on  the  American  cases  of  their  effect  in  constituting  actual  pos- 
Proprietors  of  Kennebec  Purchase  v.  session.  In  itself,  the  state  of  mind  of 
Springer,  4  Mass.  416;  Ewing  v.  Bur-  the  disseisor  is  of  no  moment  what- 
net,  II  Pet.  (U.  S.)  41;  Cornelius  v.  ever,  no  matter  how  hostile  or  evil 
Giberson,  25  N.  J.  L.  i ;  Cobb  v.  Daven-  intentioned.  The  distinction  cannot 
port,  32  N.  ].  L.  369.  See  the  recent  be  too  carefully  drawn  between  good 
cases  of  Cooper  v,  Morris,  48  N.  J.  faith  as  a  requisite  of  color  of  title,  and 
L.  607;  Doyle  t%  Wade,  23  Fla.  90;  good  faith  in  adverse  possession  gen- 
Word  V.  Box,  66  Tex.  596.  Contra,  erally.  Good  faith  can  have  no  l^ar- 
Joy  V.  Stump,  14  Oregon  361.  ing  whatever,  on  adverse  possession  as 

1.  In  LaFrombois  v,  Jackson,  8  Cow.  such.    But  it  is,  nevertheless,  an  impor- 

<N.  Y.)  589;  18  Am.  Dec.  463,  it  was  tant  element  of  color  of  title,  paradox- 
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there  has  been  actual  possession,  the  fraud  is  no  answer  to  the 
bar  of  the  statute.* 

But  this  is  the  strict  limit  of  the  requirement  of  good  faith 
"  in  color  of  title."  Where  adverse,  hostile  possession  is  con- 
cerned, there  cannot  be  a  question  of  bona  fides  between  the  true 
owner  and  the  disseisor. 

The  only  elements  to  be  considered  are  time  and  notoriety. 

It  is  evident  that  an  intent  to  conceal  is  inconsistent  with  this 
notoriety,  and  for  this  reason  only  it  must  destroy  the  effect  of 
color  of  title.* 

ical  though  it  may  seem,  as  a  means  actual   possession,  be  of   avail.      See 

of  acquiring  such  adverse  possession.  Humbert  v.  Trinity  Church,  24  Wend. 

There  is   no   law   that    prevents    the  (N.  Y.)  587;  Livingston  v.  Peru  Iron 

acquisition  of  a  good  title  by  adverse  Co.,  9  Wend.  (N.  Y.)  511.    Jackson  v. 

possession  by  a  wrongdoer,  who  enters  Andrews,  7  Wend.  (N.  Y.)  152,  ruling 

with  all  the  bad  faith  of  a  Beelzebub,  to  the  contrary,  was  held  overruled  by 

so  long  as  he  marks  out  the  tract  claimed  LaFrombois  v.  Jackson,  8  Cow.   (N. 

by  ordinary  signs  of  actual  occupation.  Y.)  589;  18  Am.  Dec.  463;  Parker  v. 

But  if  he  stands  on  the  special  ground  Waycross,  etc.,  R.  Co.,  81  Ga.  387. 

of  color  of  title  claiming  its  advantages,  In  Humbert   v.  Trinity  Church,  24 

the  very  substance  of  this  claim  is  not  Wend.  (N.  Y.)  587,  the  court  said  :  "If 

a  mere  defiance  of  the  owner,  but  the  the  right  be  claimed  under  a  void  deed, 

assertion  with  full  and  earnest  intent  it  is  not  therefore  less  available  than  a 

of  a  distinct  title  (with  defined  bound-  claim  without  deed,  which  is  yet  ad- 

aries),   however    defective    such  title  mitted  to  be  a  bar.     The  question  is  on 

may  actually  prove  to  be.     The  pecul-  the  quo  animOy  the  intent.    .    .    ."    See 

iar  advantage  lies  in  its  quality  as  evi-  the  cases  cited  in  the  preceding  note, 

dence  of  a  claim  decisively  asserted  Finally,  the  deed  must  not  be  so  defect- 

and  distinctly  defined.     It  is  clear  that  ive  that  its  defect  will  appear  plainly 

this   peculiar  advantage   falls   to   the  to   a  person  of  "average  comprehen- 

ground  where  the  claimant  is  shown  sion."    Tate  r.  Southard,  3  Hawks  (N. 

to  have  been  conscious  ab  initio  of  the  Car.)  1x9;  14  Am.  Dec.  578;  Beverly 

invalidity  of  his  "title."     Its  force  as  v,  Burke,  9  Ga.  440;  54  Am.  Dec.  351. 

evidence  of  the  animus  or  spirit  of  the  It  must  have  words  of  convej'ance,  a 

claim  must  vanish.     See  a  discussion  grantor,  and  a  grantee.     See /if/ir^r,  this 

of  this  element  in  an  article  on  *'  Color  title.  Color  of  Title — How  Acquired. 

of  Title,"  by  H.  C.   Black,  Esq.,  in  26  2.  On  this  part  of  the  question  it  is 

Am.  L.  Reg.,  p.  409.  again  the  New  Jersey  case  of  Foulke 

1.  See  Humbert  v.  Trinity  Church,  v.  Bond,  41  N.  J.  L.  547,  which  speaks 

24  Wend.  (N.  Y.)  587,  where  Jackson  with   great  clearness  of  reason.      To 

V.   Andrews,   7    Wend.   (N.    Y.)    152,  quote  from  it  at  some  length:  "  Fraud 

which  seems  to  hold  otherwise,  is  held  in  obtaining  or  continuing  possession 

corrected  by  the  decision  in  LaFrom-  or  knowledge  that  the  party's  claim  of 

bois  7;.  Jackson,  8  Cow.  (N.  Y.)  589;  ownership  is  unfounded  and  wrongful, 

18  Am.  Dec.  463.  will  not  deprive  him  of  his  title  by  ad- 

In  the  first  mentioned  case  are  cited  verse  possession,  or  relieve  the  true 

the  English  decisions,  bearing  on  fraud  owner  of  the  consequences  of  the  bar 

in  general  as   answer  to  a  statute   of  of  the   Statute  of  Limitations,  if  the 

limitation.      Sto  wel  v.  Lord  Zouch,  possession  of  the  intruder  has,  in  fact» 

Plowd.   Com.    371;     Cholmondely    t'.  been  adverse  and  has  been  asserted  by 

Clinton,  2   Jac.  &  W.  155  (r  Turn.  &  such  open  and  notorious  acts  of  owner- 

Rus.  107);  and  also  the  cases   of  El-  ship  as  are  essential  in  the  acquisition 

mendorf  r.  Taylor,  10  Wheat.  (U.  S.)  of  title  by  adverse  possession.     Hum- 

174;  Prevost  V.  Gratz,  6  Wheat.  (U.  bert  r.  Trinity  Church,  24  Wend.  (N. 

S.)  497.  Y.)  587.     .     .    .     Jackson  v.  Hunting- 

In  scanning   the  authorities  on  this  ton,  5  Pet.  (U.  S.)  402.  *  Disseizin  ever 

question,  it  must  not  be  forgotten  that  implyeth   a   wrong.'     Co.   Litt.  153  b. 

some  cases  wiiich  may   seem   to  hold  ...     3  Bac.  Abr.  151." 

otherwise  in  the  text,  merely  say  that  a  But,  "  Possession  clandestinely  taken 

void  deed   will   not   in    itself,  without  and  held  for  the   purpose  of  fraudu- 
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(5)  Haw  Acquired. — It  is  clear  that  a  written  instrument  is  not 
necessary.  Color  of  title  may  exist  by  parol  agreement,  and  by 
descent,  as  well  as  by  deed  or  conveyance.*  Some  act  must  have 
been  done,  or  some  event  transpired,  by  which  some  title,  good  or 

lenth'  concealing  from  the  real  owner,  143;  Bree  v.  Holbeck,  Doug.  655.  See 
knowledge  of  the  acts  of  ownership  Gregg  v.  Sayre,  8  Pet.  (U.  S.)  244. 
over  his  property,  in  virtue  of  which  In  Munson  v,  HalloweIl,26Tex.475; 
title  is  endeavored  to  be  obtained,  will  84  Am.  Dec.  582,  there  is  also  a  re- 
defeat  the  effort  to  acquire  title  by  view  of  English  and  American  author- 
such  means,  not  on  any  general  doc-  itiesonthequestionofconcealedfraudin 
trine  of  fraud,  but  for  the  reason  that  answer  to  the  statute,  including  among 
possession  under  such  circumstances  others  1  Stark,  on  Ev.  890;  6  Bac.  Abr., 
would  be  devoid  of  that  notoriety  of  Limitations  (Bouvier's  Am.ed.)tP*  383; 
the  possession,  and  of  the  adverse  MassachusettsTurnpikeCorp.  v.  Field, 
claim  which  is  necessary  to  perfect  3  Mass.  201 ;  Jones  x),  Conoway,  4 
title  by  adverse  possession  .  .  .  Yeates  (Pa.)  109;  McDowell  v.  Young, 
Thorpe'  i>.  Corwin,  20  N.  T.  L  319.  X2  S.  &  R.  (Pa.)  115;  Rush  v.  Barr,  i 
This  is  the  doctrine  of  the  law  in  all  Watts  (Pa.)  no;  Pennock  v.  Freeman, 
cases  where  the  adverse  possession  x  Watts  (Pa.)  401;  McKown  t/.  Whit- 
commences  with  an  actual  disseisin  more,  31  Me.  448 ;  Bishop  v.  Little,  3 
.  .  .  A  disseisin  may  be  effected  by  Me.  405;  Hall  v.  McCormick,7  Tex. 
an  entry  under  a  deed  .  .  .  which  269; 'McDonald  v.  McGuire,  o  Tex. 
is  void.  .  .  .  In  such  a  case  .  .  .  361.  C<7ff/ra,  are  Cf7«</ Leonard  v.  Pit- 
a  party  cannot  have  the  advantage  of  ney,  5  Wend.  (N.  Y.)  30;  Allen  v. 
an  entry  under  color  of  title,  unless  Mille,  17  Wend.  (N.  Y.)  202 ;  Miles 
his  deed,  which  gives  the  colorable  v.  Berry,  i  Hill  (S.  Car.)  296;  Hamil- 
title,  was  obtained  bona  fide.  .  .  .  ton  t^  Smith,  3  Murph.  (N.  Car.)  115  ; 
Den  V.  Hunt,  20  N.  J.L.  487.  But  a  Callis  v.  Waddy,  2  Munf.  (Va.)  511. 
grantee  will  not  be  deprived  of  the  But  see  Rice  v.  White,  4  Leigh  (Va.) 
legal  advantages  of  an  entry  under  474.  As  to  ^^Good  Faith  "  in  the  ////- 
color  of  title,  unless  it  be  for  actual  nois  Statute  of  1839,  see  infra,  this 
fraud  on  his  part.  .  .  .  Gregg  x\  title.  Color  of  Title — Under  Statutes^ 
Sayre,  8  Pet.  (U.S.)  244.  .  .  .  There  as  explained  in  Woodward  v.  Blanch- 
must  be  proof  of  actual  fraud  .  .  .  ard,  16  111.  424;  approved  in  Wright 
proof  of  an  intent  to  defraud  the  real  v,  Mattison,  18  How.  (U.  S.)  50,  and  in 
ow^ner.  .  .  .  Clapp  v,  Bromaghan,  the  recent  case  of  Deputron  v.  Young, 
9  Cow,  (N.  Y.)  529.  Otherwise  .  .  .  134  U.  S.  241,  the  construction  is 
a  disseisin  of  one  tenant  in  common  substantially  the  same  as  that  of  the 
by  conveyance  of  the  entire  estate  by  text. 

his  co-tenant,  would   be  quite  impos-  1.  See  Woodward  v.  Blanchard,  16 

sible."     See  the  more  recent  case  of  111.  424;  Spradlint/.  Spradlin  (Ky.  1892), 

Colgan  V,  Pellens,  48N.  J.  L.  31,  where  18  S.  W.  Rep.  14.     Under  a  deed  void 

it  is  held  that  the  fraud  which  will  pre-  for  the  fraud  of  a  vendor,  where  the 

elude  color  of  title  must  be  actual;  that  vendee  is  innocent,  Gregg  v.  Saj're,  8 

an  assertion,  not  of  fact,  but  of  a  legal  Pet  (U.  S.)  253.     Under  a  void  grant 

conclusion,  though  erroneous,   is    not  from  the  state.  Moody  v.  Fleming,  4 

actual    fraud.      See    also    Conyers  v,  Ga.  118;  48   Am.  Dec.  210.     Under  a 

Kenan;  4  Ga.  ys&\  48  Am.  Dec.  226.  void  tax  deed,  Edgerton  t^.  Bird, 6  Wis. 

As  to  fraud  generally,  in  reply  to  the  527 ;  70  Am.  Dec.  473 ;  Lindsay  v.  Fdiy, 

Statute  of  Limitations,  y/ere  cited  Pas-  2^  Wis.  460.    See  Waterson  v.  Devoe, 

chal   ZK  Davis,   3   Ga.  256;    Troup  v.  18  Kan.  223;  Harrison  v,  Spencer,  90 

Smith,  20  Johns.  (N.  Y.)  32;  Leonard  Mich.  586.     Under  a  void  sherifTs  deed, 

V.  Pitney,  5  Wend.  (N.  Y.)  30;  Allen  Beverly  v.  Burke,  9  Ga.  440;  54  Am. 

r.  Mille,  17  Wend.  (N.  Y.)  202;  Brown  Dec.  351. 

V.  Howard,  2  Brod.  &  B.  73;  on  actions  Payment  of  Taxes. — See  Fletcher  v. 

in  general,   Battley  v.  Faulkner,  3  B.  Fuller,  120  U.  S.  534,  sustaining Dsiyis 

&  Aid.  288;  Granger  v.  George,  5  B.  &  v.  Easley,  13  111.  201 ;   St.  Louis  Pub. 

C.  1^9.  Schools  T'.  Risley,  40  Mo.  370.     In  the 

On  sustaining  concealment  of  fraud  former  case  it  was  held,  in  an  action  of 

as  a  good    replication,  were  adduced  ejectment,  that  the  payment  of  taxes  in - 

Sherwood  t^.  Sutton,  5  Mason  (U.S.)  dicated  that  the  plaintiff  claimed  title  to 
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bad,  to  a  parcel  of  land  of  definite  extent  has  been  conveyed  to 
the  claimant.^ 

(6)  Under  Statutes, — By  the  statute  of  one  state,  "claim  and 
color  of  title  made  in  good  faith  "  are  necessary  for  the  acquisi- 
tion of  title  by  adverse  possession.     The  statute  further  enacts 

that  the  person  who  has  fulfilled  all  the  requisites  "  shall  be  held 
and  adjudged  to  be  the  legal  owner  ...  to  the  extent  and 
according  to  the  purposes  of  his  or  her  paper  title.'**     It  will  be 

the  whole  tract,  and  likewise  tended  to  Southard,  3  Hawks  (N.  Car.)  119;  14 
explain  the  character  and  extent  of  hie  Am.  Dec.  578.  See  also  Brooks  v, 
possession.  The  court,  in  Fletcher  v,  Bruj'n,  35  III.  394;  cited,  with  other 
Fuller,  120  U.  S.  534,  also  approved  the  cases,  infra,  this  title,  Color  of  Title — 
decision  in  Ewing  v,  Burnet,  11  Pet.  (U.  Under  Statutes;  and  Pittsburg,  etc.,  R. 
S.)  54,  where  it  was  said  that  the  pay-  Co.  v,  Reich,  loi  III.  157.  Where  the  de- 
ment of  taxes  on  a  lot  for  twenty-four  cision  seems  contrary  to  prevailing  view, 
consecutive  years  was  "powerful  evi-  see  the  full  list  of  examples  in  the  article 
denceofclaimofrighttothe  whole  lot."  on  "Color  of  Title,"  by  H.  C.  Black, 

As  to  tax  deeds,  and  sales  of  land  for  Esq.,  in  26  Am.L.  Reg.  407;  also  the  note 
taxes,  see  the  article  in  26  Am.  L.  Reg.,  under  Swift  v,  Mulkey,  18  Oregon  59. 
p.  409,  by  H.  C.  Black,  Escf.,  on  Under  a  parol  g^ft,  Sumner  v.  Stev- 
"  Color  of  Title,"  which  discusses  the  ens,  6  Met.  (Mass.)  337;  and  under  a 
ground  of  the  decisions  holding  that  a  conditional  promise,  see  Moreland  v. 
new  sale  of  land  by  a  tax  collector  will  Moreland,  121  Pa.  St.  573;  Com.  r. 
not  give  color  of  title.  Annan  v.  Baker,  Gibson,  85  Ky.  666;  Strutton  v.  Strut- 
49  N.  H.  161.  See  also  Childress  v.  ton,  10  Ky.  L.  Rep.  607;  Wilson  v. 
Calloway,  76  Ala.  128,  and  other  cases  Campbell,  X19'  Ind.  286;  Wheeler  v. 
cited  in  the  above-mentioned  article.  Laird,  147  Mass.  421;  Braden  i;.  Camp- 
Under  a  bond  for  title,  where  no  pur-  bell  (Pa.  1885),  i  Atl.  Rep.  580.  Un- 
chase-money  had  been  paid,  Elliott  v,  der  an  executory  agreement,  Clapp  r. 
Mitchell,  47  Tex.  450,  citing  Scarbor-  Bromagham,  9  Cow.  (N.  Y.)  558; 
ough  v.  Arrant,  25  Tex.  131 ;  Miller  v.  Jackson  v.  Harder,  4  Johns.  (N.  Y.) 
Alexander,  8  Tex.  36.  208 ;  4  Am.  Dec.  262.     Under  a  verbal 

A  claim  under  a  written  contract  to  partition,  Mitchell  v.  Allen, 69 Tex. 70. 

convey,  which  equity  would  specifically  Entry  Under  Ck>lor  of  Title. — It  was 

enforce,  was  held  sufficient  claim  under  held  in  Brobst  v.  Brock,  10  Wall.  ( U. 

color  of  title  in  La  Frombois  v.  Jack-  S.)  519,  that  where  one  had  aright  to 

son,  8  Cow.  (N.  Y.)  589;  18  Am.  Dec.  enter  on  land  by  virtue  of  the  mortgage 

463.     Under  a  forged  deed,  which  must,  of  which  he  was  assignee,  it  was  a  legal 

however,  be  believed   to   be  genuine,  presumption    that    his  entry    was   in 

Stamper  x).  Griffin,  20  Ga.  312 ;  65  Am.  right  of  deed  under  color  of  his  title, 

Dec.  628;  Parker  v.  Waycross,  etc.,  R.  and  that  he  intended  to  assert  his  claim 

Co.,  81  Ga.  387 ;  Millen  v,  Stines,  81  Ga.  to  the  entrj'  subject  to  the  grant.     See 

655,  distinguishing  Simmons  v.  Lane,  Ellicott  t'.  Pearl,   10  Pet.  (U.  S.)  412. 

25  Ga.  178.  1.  See  St.  Louis  r.  Gorman,  29  Mo. 

As  to  void  and  defective  titles  gener-  593 ;  77  Am.  Dec,  586,  where  it  is  said, 
ally,  see  Humbert  v.  Trinity  Church,  **  he  (the  claimant)  cannot  claim  under 
24  Wend.  (N.Y.)  587;  Clapp  v,  Broma-  color  of  title  in  a  person  who  has  no 
gham,  9  Cow.  (N.  Y.)  558;  Den  v,  privity."  See  generally  the  full  list  of 
Hunt,  20  N.  J.  L.  487;  Woodward  xk  cases  cited  in  Adverse  Possession, 
Blanchard,  16  111.  424;  McCagg  t;.  Hea-  vol.  i,  p.  276  etseq. 
cock,  34  111.  476;  85  Am.  Dec.  327;  Fer-  S.  Illinois  Act  March  2d,  1839,  is  in- 
guson  V.  Kennedy,  Peck  (Tenn.)  321 ;  corporated  in  Illinois  Kev.  Stat.,  ch.  24, 
14  Am.  Dec.  761;  La  Frombois  v,  pp.  104,  105,  §§  8-10  inclusive,  entitled 
Jackson,  8  Cow.  (N.  Y.)  589;  18  Am.  Conveyance;  [an  act  which  supple- 
Dec.  463;  Conyers  v.  Kenan,  4Ga.  308;  ments  the  act  of  Jan.  17th,  1835,  incor- 
48  Am.  Dec.  226;  Stamper  v.  Griffin,  porated  in  Rev.  Stat.  1845,  ch.  66,  pp. 
20  Ga.  312;  65  Am.  Dec.  628;  Pillow  v.  349,  350,  §§  8~ii,  which  is  confined  to 
Roberts,  13  How.  (U.  S.)  472;  Ewing  titles  deducible  from  record].  The  pro- 
V,  Burnet,  11  Pet.  (U.  S.)  54;  Tate  v.  visions  of  these  statutes  are  additional 
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to  the  common  statute  of  twenty  years'  the  knowledge  of  an  adverse  claim  to, 

limitation.    See  Woodward  v.  Blanch-  or   lien    upon    property,   does    not  of 

ard,    i6    111.    427,  which   is   the  con-  itself  indicate  bad  faith  in  a  purchaser, 

trolling  case  in  the  interpretation  of  and  is  not  even  evidence  of  it,  unless 

the  statute  of  1839.    In  defining  ^' claim  accompanied  by  some  improper  means 

and  color  of  titles,"  it  was  said :  "The  to  defeat  such  claim  or  lien."     See  the 

act    of    taking    possession,    if    other-  following  cases  cited  in  Woodward  v. 

wise  unexplained,  will  be  referable  to  Blanchard,    16    III.  424:    Radford  v. 

the    paper    title,   and    understood    as  Harbyn,   2   Cro.  Jac.    122;    Austin  v, 

making  claim  under  it.    Color  of  title  Austin,   3    Cro.  Jac.  319;    Moody  v, 

may  be  made  through  conveyances,  or  Fleming,  4  Ga.  118;  48  Am.  Dec.  210; 

bonds  and  contracts,  or  bare  posses-  Sumner  v.  Stevens,  6    Met.    (Mass.) 

sion,  under  parol  agreements.     Nor  is  337;  Boffardus   v.  Trinity   Church,  4 

it  at  all  important  whether  the  title  be  Paige  (N.  Y.)   200;  Clapp  v.  Broma- 

weak  or  strong,  under  general  statute ;  gham,  9  Cow.   (N.  Y.)  558;  Jackson 

for  color  of  title  is  acquired  to  establish  v.  Harder,  4  Johns.  (N.  Y.)  208;  4  Am. 

an  adverse  possession    .    .     .    which  Dec.  262;  Riggs  v.  Dooley,  7  B.  Mon. 

commenced    by   the   disseisin  of  the  (Ky.)  238;  Taylor  v.  Buckner,  2  A.  K. 

rightful  owners,  with  a  claim  of  the  Marsh.  (Ky.)  19;  12  Am.   Dec.   354; 

land.     But  our   statute    requires   this  Roberts  v,  Sanders,  3  A.   K.   Marsh, 

color  of  title  to  be  accompanied  by  a  (Ky.)  29;  Overfield  v.  Christie,  7  S.  & 

written  evidence,  a  paper  title,  and  an  R.  (Pa.)  174;  McCall  v.  Neely,3  Watts 

act  or  motion  of  the  mind."  (Pa.)  70 ;  Lawrence  v.  Hunter,  9  Watts 

In  Wright  v,  Mattison,  18  How.  (U.  (Pa.)  73;  Watson  v,  Gregg,  10  Watts 
S.)  50,  the  United  States  Supreme  (Pa.)  295;  36  Am.  Dec.  176;  Ash  v. 
Court  gave  a  final  decision  in  a  case  Ashton,  3  W.  &  S.  (Pa.)  513;  Patter- 
arising  under  the  Illinois  Statute  of  son  v,  Reigle,  4  Pa.  St  204;  45  Am. 
1839,  approving  throughout  and  refer-  Dec.  684;  Waggoner  v.  Hastings,  5  Pa. 
ring  to  the  interpretation  in  Wood-  St  300;  Dikeman  v.  Parrish,  6  Pa.  St. 
ward  V.  Blanchard,  16  111.  424.  219;  47  Am.  Dec.  455;  Fitch  v.  Mann, 

As  regards  good  faith  in  the  person  8  Pa.  St.  503. 
making  claim  or  acquiring  color  of  In  Brooks  v,  Bruyn,  35  III.  393,  in  an 
title,  the  court  in  the  former  case,  action  of  ejectment,  where  the  defense 
Wright  V,  Mattison,  18  How.  (U.  S.)  was  adverse  possession  under  the  Stat- 
50,  approved  the  rule  that  color  of  title  ute  of  Limitations  with  color  of  title,  the 
is  matter  of  law;  that  good  faith  in  court,  by  Beck  with,  J.,  said:  **Any  in- 
the  person  claiming  under  such  color  strument  having  a  grantor  and  a  gran- 
is  purely  a  question  of  fact;  that  while  tee,  and  containing  a  description  of  the 
the  facts  in  the  title  might  not  be  urged  lands  intended  to  be  conveyed,  and  apt 
against  it  as  destroying  color,  they  words  for  their  conveyance,  gives  color 
might  have  an  important  and  legiti-  of  title  to  the  lands  described.  Such 
mate  influence  in  showing  the  want  of  an  instrument  purports  to  be  a  convey - 
confidence  and  good  faith  in  the  mind  ance  of  the  title,  and  because  it  does 
of  the  vendee,  if  they  were  known  to  not,  for  some  reason,  have  that  effect, 
him.  The  following  language  of.  the  it  passes  only  color,  or  the  semblance  of 
court  in  Woodward  v,  Blanchard,  16  a  title.  It  makes  no  difference  whether 
111.  424,  was  confirmed:  *'  Good  faith  the  instrument  fails  to  pass  an  absolute 
is  doubtless  used  here  in  its  popular  title,  because  the  grantor  had  none  to 
sense,  as  the  actual  existing  state  of  convey,  or  had  no  authority',  in  law  or 
the  mind ;  whether  so  from  ignorance,  in  fact,  to  convey  one,  or  whether  such 
skepticism,  sophistry,  delusion,  fanat-  want  of  authority  appears  on  the  face 
icism  or  imbecility,  and  without  regard  of  the  instrument,  or  aliunde.  The  in- 
to what  it  should  be  from  given  legal  strument  fails  to  pass  an  absolute  title, 
standards  of  law  or  reason."  In  a  for  the  reason  that  the  grantor  was  not 
recent  case,  the  United  States  Supreme  possessed  of  some  one  or  more  of  these 
Court,  by  Fuller,  C.  }.,  approved  all  requisites,  and,  therefore,  it  gives  the 
the  definitions  and  decisions  above  semblance  or  color  only  of  what  its  ef- 
mentioned,  adding  the  remark,  in  Mc-  feet  would  be  if  they  were  not  wanting. 
Cagg v.  Heacock, 84 111.476:  "The good  The  law  presumes  that  all  men  act  in 
faith  required  by  the  statute  in  the  good  faith,  until  there  is  some  evidence 
creation  or  acquisition  of  color  of  title,  to  the  contrary  ;  and,  in  the  absence  of 
is  a  freedom  from  the  design  to  defraud  evidence,  color  of  title  is  presumed  to 
the  person  having  the  better  title,  and  have  been  so  acquired."    The  following 
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noticed  that  the  phrase  "claim  and  color"  is  very  different  in 
effect  from  the  common  phrase  "claim  or  color."  Similar  stat- 
utes exist  in  other  states.* 

Tennessee  is  the  only  state  where,  in  the  absence  of  special 
statute,  "  color  of  title  "  has  been  held  to  be  necessary  for  the 
acquisition  of  title  by  adverse  possession  under  the  common 
Statute  of  Limitations.* 

n.  Modes  OF  ACQ1TI8ITI0H  OF  Title — 1.  General  Cla08iftoation.~Title 
to  real  property  is  acquired  either  by  operation  of  law  or  by  act 
of  the  party.  The  sole  mode  by  which  title  may  be  acquired  by 
operation  of  law  is  descent.  Purchase,  in  its  strict  legal  meaning, 
denominates  every  mode  of  acquisition  of  title  other  than  descent. 
Thus  the  fundamental  classification  of  modes  of  acquisition  of 
title  is  by  descent  and  by  purchased 

cases  are  relied  on  :Shakleford  v.Bailey,  473.  See  also  the  valuable  note  by  Vilas 

t5  111.  387;   Dickenson  v.  Breedon,  30  and  Bryant,  summing  up  the  conclu- 

III.  279;  McCagg  V.  Heacock,  34  111.  sions.    Also  Sprecker  v.  Wakeley,  11 

476;  85  Am.  Dec.  327;  Cook  v.  Norton,  Wis.  432  ;  Lindsay  v.  Fay,  25  Wis.  460; 

43  III.  391;  Elston  T'.  Kennicott,  46  III.  Waterson    v»    Devoe,    18     Kan.    223. 

107;  Morrison  v.  Norman,  47  111.  477;  '*The  whole   subject"  was,  however, 

Hinkley  v.  Greene,  52  111.  223 ;  Win-  "  considered,  revised  and  amended  by 

Stanley  v.  Meacham,  58  111.  97;  Hardin  the  ^/.tc^mj/a  legislature,  by  the  enact- 

V,  Crate,  60  III.  315;  Rawson  v.  Fox,  ment  of  ch.  309,  Laws  of  1880."    See 

65  111.  200 ;  Fagan  v.  Rosier,  68  III.  8^..  the  thorough  discussion  of  the  statute 

See  also   Bailey   v,   Doolittle,   24   III.  in  Urquhart  v.  Wescott,  65  Wis.  135, 

579;  Bowman   v.  Wettig,  39  111.  416;  distinguishing   Ruggles   v.   Fond  du 

Stumpf  V,  Osterhage,  1 1 1  III.  82 ;  Wins-  Lac  County,  63  Wis.  205.   See  Tennes- 

low  t/.  Cooper,  104  111.  235;  Connor  v.  see  Stats.,  §  3459;   Colorado  Stat.,  ^§ 

Goodman,  104  III.  365.    But  see  Pitts-  2186-7,  where  the  phrase  is  *' claim 

burg,  etc.,   R.   Co.  v.  Reich,   loi    111.  and  color  of  title ; "  Louisiana  Rev. 

i57»  where  it  was  held  that  the  deed  of  Civ.  Code  (1875),  W  3474-5*  347^3479* 

commissioners  of  highways   was    not  3499;  Netu  Mexico  Stat.  1880.     See  al- 

color  of  title,  when  such  commissioners  so  §  2747,  Nev/  Jersey  Revision  ( 1877)  i 

could  not  be  party  grantors  in  a  deed  Limitations,  §    24 ;    North    Carolina 

of  conveyance.  Code,  ^  139;  California  Civ.  Code,  ^ 

1.  Georgia. — Georgia  Code,  §  2683,  325.    See  Reynolds  v,  Lincoln,  73  Cal. 

was  said  in   Royall  v.  Lisle,   15   Ga.  191. 

545,  to  negative  entirely  the  idea  of  S.  See  Ferguson  v,  Kennedy,   Peck 

title  by  occupancy  alone,  however  ^0ff<z  (Tenn.)  321 ;    14  Am.  Dec.  761,  note, 

fide  it  might  be,  and  to  that  extent  citing     Waterhouse  v.   Martin,  Peck 

to  be  in  derogation  of  the  common  (Tenn.)   392;   Barton    v.  Shall,   Peck 

law.     Stamper  v.  Griffin,  20  Ga.  312;  (Tenn.)  215;  Powell  v,  Harman,  2  Pet 

65  Am.  Dec.  628.  See  Millen  v.  Stines,  (U.    S.)  241;  Wilson  v,  Kilcannon,  4 

81  Ga.  655;  Parker  v,  Waycross,  etc.,  Hayw.  (Tenn.)  185;  and  under  the  Act 

R.  Co.,  81  Ga.  387;  Davis  v.  Stripling,  of  1819,  ch.  28,  enacting  a  seven-years' 

32   Ga.  656.     See,   however,    Georgia  period,  Wallace  v.  Hannum,  i  Humph. 

Code,  ^  2682;  Stimson's  Stat.  Law,  ^  (Tenn.)  443;  34  Am  Dec.  659.    Color 

1 1 20.  of  title  was  expressly  held    unneces- 

See   Pennsylvania   Purd.   Dig.,   tit.  sary  in    Watson  v,  Gregg,    10  Watts 

Limitations  0/  Actions, said  in  Kirk  v,  (Pa.)   289;   36  Am.  Dec.  176. 

Smith,  9  Wheat.  (U.  S.)  317,  to  have  8,  See  4  Kent's  Com.  *374,  where 

been   repealed   by  the  subsequent  act  titles  by  curtesy  and  in  dower  are  in 

of  1785.  the   note    considered   **  to    fall    more 

Wisconsin. —  The    early  statute    of  properly  under   the  head  of  title  by 

1849,  providing  a  period  of  limitation,  descent,  "cf7f»^  Co.   Litt.  18  b;  Harg. 

where  there  is  color  of  title  by  tax  deed,  note  106 ;  and  the  article  on  Alienation 

was  thoroughly  considered  in  Edger-  in    American   Law   Mag.,    Oct.    1843; 

ton  V,  Bird,  6  Wis.  527;  70  Am.  Sec.  Pemberton  v.  Hicks,  i  Binn.  (Pa.)  i. 
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2.  Titie  by  Descent — (See  Succession,  vol.  24,  p.  344). — Descent 
is  that  mode  of  acqwisition  of  title  by  which  one,  by  operation  of 
law,  succeeds  on  the  death  of  his  ancestor  to  his  estate  as  heir.* 

3.  Title  by  Purchase. — Purchase,  in  its  strict  legal  meaning,  signi- 
fies any  mode  of  acquisition  of  title  other  than  descent.* 

TO. — A  term  of  exclusion,  unless  by  necessary  implication  used 
in  a  different  sense.' 

1.  3  Bl.  Com.  •201 ;  Bouv.  L.  Diet.;  a  deed,  like  "to,**  "upon,"  or  "along" 

2  Minor's  Inst.  451,  citing  2  Co.  Litt.  a  highway  or  railroad,  do  not  convey 

156  and  note ;  4  Kent's  Com.  •374.   See  the  land  to  the  center  of  the  road  or 

Executors   and   Administrators,  highway,  unless  the  grantor  owns  the 

vol.   7,   p.  165;  Heir,  vol.  9,  p.  357;  fee  therein.     Church  v.  Stiles,  59  Vt. 

Hereditaments,  vol.  9,  p.  359;  Leg-  642. 

AciEs    AND    Devises,  vol.  13,  p.  7;        In  Thomas  v.  Hatch,  3  Sumn.  (U. 

Real    Property,   vol.    19,    p.    1028;  S.)  178,  it  was  held  that  a  boundary  "to" 

Succession,  vol.  24,  p.  344.  a  stream,  includes  the  fiats,  at  least  to 

3.  See  Williams  on  Real  Prop.  (6th  low-water  mark,  and  in  many  cases,  to 

ed.)   •100,    "Possession    to    which   a  the  middle  thread  of  the  river,  though 

man  cometh  not  by  title  or  descent,"  it  was  said  that  it  might  be  different 

citing  Co.    Litt.,  ^  12.     "A  devisee  where   the    boundary    was   **to"   the 

under  a  will  is  accordingly  a  purchaser  bank. 

in  law."  Within  the  meaning  of  the  But  the  word  "to"  may  be  some- 
Statute  3  and  4  Wm.  IV.  vol.  106,  times  taken  inclusively,  according  to 
which  has  considerably  changed  the  fhe  subject-matter,  and  where  a  turn- 
law  of  descent  in  £if^/aff</,  a  purchaser  pike,  company  was  empowered  by  its 
prescribed  as  the  stirps  or  stock  of  charter,  to  carry  the  road  to  a  certain 
descent,  is  "the  last  person  who  had  a  city,  it  was  held  that  the  object  of  the 
right  to  the  land,  and  who  cannot  be  grant  was  to  open  a  good  road  to  the 
proved  to  have  acquired  the  land  by  compact  part  of  the  city,  and  that  the 
descent,  or  by  certain  means  "  (escheat,  road  did  not  terminate  on  arriving  at 
partition,  and  inclosure),  "  which  ren-  the  bounds  or  charter  limits,  several 
der  the  land  part  of,  or  descendible  miles  from  the  business  center.  Farm- 
in  the  same  manner  as,  other  land  er's  Turnpike  Road  v.  Coventry,  10 
acquired  by  descent."  Williams  on  Johns.  (N.  Y.)  389.  And  in  Hazel- 
Real  Prop.  *ioo.  nurst  z\  Freeman,  52  Ga.  244,  a  com- 

3.  Bradley  v.  Rice,  13  Me.  201 ;  29  pany  chartered  to  build  a  railroad  to 

Am.  Dec.  501.  a  city  was  held  authorized  to  build  it 

A  word  of  exclusion,  when  used  in  into  the  city;  McCay, J.,  saying  that 

describing  premises,  unless  by  neces-  "  *from'  and  *to'  do  not  have  a  precise 

sary  implication  manifestly  used  in  a  fixed    meaning,   but  may  mean  from 

different  sense.    Montgomery  1;.  Reed,  within,   and    into."     And  see  to  the 

69  Me.   514;   Wells  v,  Jackson   Iron  same  effect   McCartney   v,  Chicago, 

Mfg.   Co.,   48  N.   H.  491;    People  v,  etc.,    R.   Co.,  112   111.  026:  29  Am.  & 

Jones,  112  N.  Y.  605.  Eng.  R.  Cas.  326;  Moses  v,  Pittsburg, 

"To  "  an  object  excludes  the  termi-  etc.,  R.  Co.,  21  111.  516;  Rio  Grande  R. 

nus   referred    to.     Bonney  v.  Morrill,  Co.  v.  Brownsville,  45  Tex.  88 ;  Rail- 

52  Me.  252;  State  v.  Bushey,  84  Me.  roads,  vol.  19,  p.  834. 
459.     And  see  generally  Schumacker        In  Moran  v,  Legotte,  54  Mich.  87, 

T'.  Toberman,  56  Cal.  508;  Stearns  v.  it  was  said  that,"  The  word   *  to,'   as 

Sweet,  78  111.  446.  commonly  made  use  of,  conveys  to  the 

Where  land  is  described  as  extend-  mind  the  idea  of  movement  towards 

ing  "to,"  and  then  bounding  upon,  a  and  actually  reaching  a  specified  point 

road,  the  grant  extends  to  the  center  or  object;  and  the  meaning  is  not  satis- 

of  the  way,  unless  there  is  some  fur-  fied  unless  the  point  or  object  is  actu- 

ther  circumstance  to  control  the  con-  ally  attained.     But  this  use  is  not  uni- 

struction.     Reed's  Petition,  13  N.  H.  versal;  the  word  is  sometimes  employed 

381 ;  Goodeno  v.  Hutchinson,  54  N.  H.  in  a  sense  that  embraces  a  part  of  this 

159.  idea  only,  or  simply  as  a  word  of  di- 

But  general  terms  of  description  in  rectioiu" 
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TOBACCO.— See  note  i. 

TOKEN. — A  material,  visible  sign  of  the  existence  of  a  fact.* 

TOLEEATE— (See  also  Suffer,  vol.  24,  p.  489 ;  PERMIT,  vol. 

To  and  From — (See  also  From,  vol.  A  bank  check  may  be  a  false  token, 
8,  p.  981). — "  To  and  from  the  Illinois  and  would  be  such,  under  the  Calif  or- 
shore,"  in  a  contract  by  a  railroad  com-  nia  statute,  if  the  drawer  knew  when 
pany  with  a  ferry  company  to  always  he  gave  it,  payable  to  a  person  other 
employ  the  latter^s  ferry  to  transport  than  himself,  that  he  had  neither 
across  the  river  all  freight  and  pas-  funds  to  meet  it  nor  credit  at  the  bank 
sengers  arriving  or  departing  by  said  upon  which  he  drew  it.  People  v, 
company's  railroad,  does  not  mean  '^  to  Donaldson,  70  Cal.  118. 
and  from"  all  parts  of  the  shore.  Wig-  The  common  law  extended  to  cheats 
gins  Ferry  Co.  v.  Chicago,  etc.,  R.  Co.,  effected  by  means  of  any  false  **  token," 
6  Cent.  L.  Jour.  215.  having  a  semblance  of  public  author- 
There  cannot  be  derived  from  the  ity,  or  in  any  manner  touching  the 
charter  provisions  of  a  company  to  run  public  interest.  People  v.  Johnson,  12 
*•  to  and  from"  a  town,  the  obligation  to  Johns.  (N.  Y.)  292;  Respublica  v. 
run  trains  to  a  particular  spot  within  Powell,  i  Dall.  (Pa.)  47.  And  where 
its  limits.  People  v,  Louisville,  etc.,  fraud  at  common  law  is  charged  to 
R.  Co.  (111.  1886),  25  Am.  &  Eng.  R.  have  been  effected  by  means  of  a  false 
Cas.  235.  "token,"  the  token  must  be  such  as  in- 

A  reservation  in  a  deed,  of  a  right  to  dicates  a  general  intent  to  defraud ;  a 

lay  tracks  "  to  and  from"  certain  kilns  mere  privy  token,  or  counterfeit  letters 

to  the  track  of  a  railway,  was  construed  in  other  men's   names,   seem   not   to 

to  mean  **  to  and  from"  the   locality  come  within  the  term  ''false  token,"  as 

where  the  kilns  were  situated,  in  such  a  used  at  common  law.    People  v.  Stone, 

manner  and  to  such  an  extent  as  to  en-  9  Wend.  (N.  Y.)  182.     And  see  Com. 

able  the  owner  to  enjoy  their  use  and  v,  Warren,  6  Mass.  72.     But  a  fraud 

possession  for  the  purposes  named  in  perpetrated  upon  an  individual,  with- 

the   reservation.    Janes   r.   Fonda,    58  out  the  use  of  "false  tokens,"  or  any 

Vt.    453.     As  to   sales   to  arrive,  see  deceitful  practice  affecting  the  com- 

Sales,  vol.  21,  p.  643.  munity  at  large,  and  without  the  aid  of 

'*  To" — OmlBBion  of  In  Indictment. —  a  conspiracy,  but  the  result  of  a  false 

See  Forgery,  vol.  8,  p.  520.  assertion,  was  not  indictable  at  com- 

1.  Tobacco  cannot  be  considered  as  mon  law.     State  v.  Justice,  3  Dev.  (N. 

either  a  drug  or  a  medicine,  or  as  an  Car.)  199. 

article  of  food,  within  the  exceptions  of  Promissory  notes  are  not  of  them- 

the  Missouri   statute,  allowing   drugs  selves  public   tokens,  but  bank  notes 

and  medicines,  and  food  where  it  is  a  are.     An  indictment,  therefore,  for  a 

case  of  necessity,  to  be  exposed  for  sale  cheat  at  common  law,  by  passing  cer- 

on  Sunday.    State  v,  Ohmer,  34  Mo.  tain  promissory  notes  as  and  for  bank 

App.    124.     And   see   Anonymous,    12  notes,  without  an  averment  that  they 

Abb.  N.  Cas.  (N.  Y.)  458.  resemble  bank  notes,  cannot  be  sus- 

Oranolated  toliacco,  as  used   in   the  tained.     State  v.  Patillo,  4  Hawks  (N. 

internal  revenue  laws,  is  not  synonj'-  Car.)  3^.8. 

mous  with  snuff,  but  refers  to  certain  The  talse  passing,  as  a  true  note,  of 

kinds  of  chewing  and  smoking  tobacco,  a  false  and  forged  note  purporting  to 

Venable  v,  Richards,  i  Hughes  (U.  S.)  be  a  note  of  a  bank  which  never  ex- 

326.  isted,  and  procuring  goods  by  means 

3.  Abb.  L.  Diet.  A  "sign"  or  "mark."  thereof,  is  not  such  an  offense  as  comes 

State  f.  Green,   18  N.  J.  L.  181.     As  within  an  act  to  prevent  the  deceitfully 

used  in  statutes  against  obtaining  money  obtaining  goods    by  privy   token   or 

or  property  by  means  of  false  tokens,  counterfeit  letters ;  but  it  is  a  public 

see,  in  addition  to  cases  set  out  below,  cheat  indictable  at  common  law,  if  the 

numerous  examples  in  False  Tokens,  defendant  knew  that  it  was   a  false 

vol.  7,   p.   794.     As  used   in  a  statute  note,  and  it  is  necessary  in  such  case 

punishing  the  obtaining  of  a  signature,  to  aver  the  scienter  in  tne  indictment, 

money,  etc.,  by  any  false  "token"  or  Com.   v,  Speer,   2  Va.  Cas.  65.     See 

pretense,  it  means  "a  sign,  a  mark,  a  also  Rex  v.  Wheatley,  2  Burrow  11 25; 

symbol."  Jones  v.  State,  50  Ind.  476.  Lara's  Case  2  Leach  652. 
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1 8,  p.  334). — To  allow  so  as  not  to  hinder;   to  permit  as  some- 
thing not  wholly  approved  of ;  to  suffer ;  to  endure ;  to  admit.^ 

TOLL— (See  also  BRIDGES,  vol.  2,  p.  540 ;  CARRIERS,  vol.  2,  p. 
784 ;  Ferries,  vol.  7,  p.  951 ;  Freight,  vol.  8,  p.  901 ;  Injunc- 
tions, vol.  10,  p.  978 ;  Logs  and  Lumber,  vol.  13,  p.  1038 ;  Turn- 
pikes).— The  word  toll  applies  at  common  law  to  a  very  large 
class  of  dues  and  exactions  which  are  in  the  nature  of  fixed  rights, 
and  which  cannot  be  lawfully  exceeded.  They  are  generally,  if 
not  universally,  connected  with  some  franchise  which  involves 
duties  as  well  as  privileges  of  a  general  or  public  nature.  The 
right  to  receive  fixed  tolls  is  found  in  fairs,  markets,  mills,  turn- 
pikes, ferries,  bridges  and  many  other  classes  of  interests  where 
the  owner  of  the  franchise  is  obliged  to  accommodate  the  public, 
and  the  public  in  turn  are  protected  from  extortion  by  an  obliga- 
tion to  pay  only  regular  dues.*  The  word  is  used  also  in  refer- 
ence to  the  sum  which  one  railroad  company  received  from 
another  for  the  use  of  its  tracks.* 

Toll  is  used,  too,  to  express  the  compensation  allowed  by  law 
and  custom  to  a  miller  for  grinding  grain.^ 

TOH — (See  Load,  vol.  13,  p.  974). — Used  to  denote  weight,* 

1.  Gregory  v.  U.  S.,  17  Blatchf.  (U.  8.  Com.  v.  New  York,  etc.,  R.  Co., 

S.)  330.  145  Pa.  St.  38;  Boyle  f.  Philadelphia, 

3.  McKee  v.  Grand  Rapids,  etc.,  R.  etc.,  R.  Co.,  54  Pa.  St.  310;  Cumber- 
Co.,  41  Mich.  27Q.  land   Vallej  R.  Co.'s   Appeal,  62  Pa. 

In  Pennsylvania  Coal  Co.  v,  Dela-  St.  218. 

ware,  etc.,  Canal  Co.,  29  Barb.  (N.  Y.)  4.  Lake  Superior,  etc.,  R.  Co.  v.  U. 

592,  the  court,  by  Clerke,  J.,  said  :  **  Toll  S.,  93  U.  S.  458. 

is  a  Saxon  word,  originally  signifying  a  5.  In  Knglandy  the  ton  is  estimated 
payment  in  towns,  markets  and  fairs,  at  twenty  hundred  weight  of  112  lbs. 
for  goods  and  cattle  bought  and  sold  each,  known  as  the  long  ton.  41  and  42 
there.  It  is  defined  in  the  Institutes  to  Vict.,  ch.  49,  §  14. 
be  a  reasonable  sum  of  money  due  to  In  the  United  States^  the  ton  is  esti- 
the  owner  of  the  fair  or  market,  upon  mated  at  2,000  lbs.,  known  as  the  short 
sale  of  things  tollable,  within  the  same.  ton.  In  the  appraisal  of  imports,  the 
It  is  now,  also,  popularly  applied  to  word  **  ton  "  is  declared  by  statute  to 
the  charges  which  canal  and  railroad  mean  twenty  hundred  weight,  each 
companies  require  for  the  transporta-  hundred  weight  being  1x2  lbs.  U.  S. 
tion  of  goods,  payable  no  doubt  at  once,  Rev.  Stat.,  ^  2951. 
in  all  cases,  where  there  is  no  right  or  But  the  custom  or  common  under- 
arrangement  importing  the  contrary —  standing  as  to  the  meaning  of  the  word 
precisely  as  goods  sold  are  presumed  to  may  be  shown,  and  will  control  its 
be  sold  for  cash,  unless  by  express  meaning  when  used  in  a  contract.  In 
terms,  or  from  the  circumstances  of  the  The  Miantinomi,  3  Wall.  Jr.  (U.  S.)  48, 
case,  the  transaction  shows  a  credit,  a  contract  was  made  to  furnish  coal  by 
The  word  means  nothing  more  than  a  the  ton,  which  up  to  the  time  of  mak- 
compensation  for  the  privilege  or  serv-  ing  the  contract  was  understood  to  be 
ice  granted  or  rendered;  and  the  period  2,240  lbs.  It  was  held  that  that  num- 
ofpayment  depends  entirely*,  as  in  every  ber  of  pounds  must  be  furnished,  not- 
other  case,  upon  the  express  or  implied  withstanding  the  fact  that  the  state 
understanding  of  the  parties.''  previously  fixed  the  weight  of  coal  at 

T<dl  Blitliigiilslidd  from  Frelf  lit. — See  2,000  lbs.  per  ton.     And   in  Many  v. 

Freight,  vol.  8,  p.  901.    And  see.  also  Beekman  Iron  Co.,  9  Paige  (N.  Y.) 

Lake  Superior,  etc.,  R.  Co.  v.  U.  S.,  93  1S8,  where  the  parties  to  a  contract  in- 

U.  S.  454,  and  dissenting  opinion  of  Mr.  tended  to  contract  for  a  certain  num- 

Justice  Miller  on  p.  457.  ber  of  tons  gross  weight  at  a  specified 
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and  measure.*  A  ton,  in  measurement,  is  forty  cubic  feet ;  in 
weight,  2,000  pounds  (short  ton),  or  2,240  pounds  (long  ton). 

TONKAOE  AND  TONKAGE  DUTIES— (See  Taxation,  vol.  25, 
p.  43). — Tonnage  in  the  United  States  is  a  vessel's  internal  cubical 
capacity  in  tons  of  one  hundred  cubic  feet  each,  to  be  deter- 
mined in  the  manner  prescribed  by  Congress.*  And  tonnage 
duties  are  duties  upon  vessels  in  proportion  to  this  capacity.' 

TOHTINE  IN8UEANCE.— (See  also  ANNUITY,  vol.  i,  p.  592  ; 
Escheat,  vol.  6,  p.  854;  Insurance,  vol.  11,  p.  278;  Joint 
Tenants  and  Tenants  in  Common,  vol.  11,  p.  1057;  Life 
Insurance,  vol.  13,  p.  629;  Lotteries,  vol.  13,  p.  1164;  Sur- 
vivorship, vol.  24,  p.  1027.) 

I.  Definition  and  Nature,  52.  5.   Characteristics  of.  the  Tontine 

1.  The  Tontine  System  Generally y  Policy,  60. 

52.  a.  In  General,  60. 

2.  Its  Application  to  Life  Insur-  b,  Forfeiture,  61. 

ancey  54.  c.  Non- Part  ici pat  ion  ^  62. 

a.  In  General,  ^^.  II.  The  Status  of  Policy-holders,  63. 

b.  The    Plan    of   Operation^  III.  Rights  of  Insured  and  Beneficia- 
54.  ries,  65. 

3.  Analogies   in    Other  Branches  i.   Accounting,  65. 

of  the  Law y  ^(i,  2.  Reformation  of  Policy,  (yj. 

4.  jBstimates  of  Tontinism,  ^%.  3.  Assignment  of  Policy,  (J^. 

I.  Befihitioh  Ain)  Natuse— 1.  The  Tontine  System  Generally. — 

Tontine  insurance  is  that  form  of  life  insurance  which  adds  and  ap- 
plies to  the  ordinary  contract  of  indemnity,  the  principles  involved 
in  the  scheme  of  financiering  invented  by  Lorenzo  Tonti,  an  Italian 
banker  of  the  17th  century.*     Some  explanation  of   the   latter 

price  per  ton,  but  in  the  written  con-  party  stipulated  "to  carry  out  seven 
tract  the  term  tons  only  was  used,  it  hundred  tons  measurement  of  assorted 
was  held  that  in  an  action  at  law  upon  cargo,  or  more,  if  that  does  not  make 
the  contract,  it  could  not  be  shown  or  draw  over  fourteen  feet  of  water," 
that  any  other  than  the  statute  ton  of  it  was  held  to  be  no  violation  by  the 
2,000  lbs.  was  intended,  but  that  the  charter  party  if,  when  laden  with  three 
party  injured  by  the  mistake  might  hundred  and  sixty  tons,  she  drew  four- 
file  a  bill  to  reform  the  written  con-  teen  feet,  and  the  owner  refused  to 
tract  so  as  to  make  it  conform  with  the  carry  more.  Roberts  v.  Opdyke,  40 
intention  of  the  parties.  N.  Y.  260. 

In  Barry  r.  Bennett,  7  Met;  (Mass.)  %.  U.  S.  Rev.  Sts.,  §  4153. 

354,  it  was  held  that  the  words  "  one  8.  Bouv.  L.  Diet, 

ton  of  wire,"  used  in  a  contract,  might  By  the  Constitution  of  the    United 

be  shown  by  parol  evidence  to  mean  a  States,  p.  i,  ^  10,  par.  2,  the  states  are 

certain  mass  of  wire  stored  in  a  certain  prohibited   from  levying  any  duty  of 

place  and  denominated  a  ton,  and  not  tonnage.     For  numerous  cases  relating 

a  precise  ton  by  weight.  to  the  question  whether  wharfage  duties 

In  Pennsylvania,  2000  lbs.  avoirdu-  are  within   the  constitutional  prohibi- 

pois  constitute  a  ton.    Weaver  v,  Fege-  tion,  see  Taxation,  vol.  25,  p.  43. 

ly,  29  Pa.  St.  27;   70  Am.   Dec.   151;  4.  Tonti  was  a  Neapolitan  by  birth, 

Evans  v.  Myers,  25  Pa.  St.  114.     So  in  but   emigrated   to    France  about  the 

jVew  Torh'    i  New  Torh  Rev.  Stat,  middle  of  the  17th  century,  and  there 

609,  ^  35.  brought  his  project  to  the  attention  of 

1.  A  ton  measurement  contains  forty  Cardinal  Mazarin,  then  prime  minis- 
cubic  feet  of  space.     Where  a  charter  ter.    The  **  Tontine  Royalc,"  the  first 

52 


IMnition  and  Vatnre.    TONTINE  INSURANCE.   The  Synam  OMienJly. 

system,  therefore,  will  aid  materially  in  reaching  a  proper  under- 
standing, both  of  the  general  and  the  legal  nature  of  the  Tontine 
insurance  contract. 

The  essence  of  Tontinism  consisted  in  reserving  for  the  last 
survivor  among  several  investors,  the  profits  realized  from  their 
common  investment.*  Originally  the  system  was  used  as  a 
method  of  floating  public  loans,  the  profits  being  guaranteed  to 
the  last  surviving  subscriber.*  Measures  of  this  kind  were  em- 
ployed in  France  as  early  as  1689,*  and  in  England  by  1692,* 
and  thereafter  were  frequently  resorted  to  in  both  countries,  the 

proposal  of  its  kind,  was  sanctioned  bj  the  plans  of  Tonti,  which,  though  long 

an  edict  of  the  king  in   1653 ;  but  the  laid  aside,  were  not  forgotten ;  and  bj 

parliament    refusing   to    register  this  an    edict    in    1689   created  a  Tontine 

edict,  the  plan  was  never  carried  out.  Roy  ale  of  1,400,000  livres  annual  rent, 

As  proposed,  it  included  a  public  loan  divided    into    fourteen   classes.      The 

of  1,025,000  francs,  to  be  taken  by  sub-  actions  were  300  livres  apiece,  and  the 

scriptions  of  300  francs  each.     The  en-  proprietors  were  to  receive  10  per  cent., 

tire  loan  was  to  be  divided  into  ten  with  benefit  of  survivorship  in  every 

equal    portions    and    the   subscribers  class.    This  scheme  was  executed  but 

into  a  corresponding  number  of  classes,  very    imperfectly;    for  none    of    the 

The  interest  of  each  of  these  portions  classes    rose    above  25,000  livres,   in- 

was  to  be  divided  among  those  of  the  stead    of    100,000,    according    to    the 

proper  class  living  when  such  interest  original   institution;   though   the  an- 

matured.     The  last  surviving  subscrib-  nuities  were  very  regularly  paid.    A 

er  was,  of  course,  to  receive  the  whole  few  years  after,  the  people  seeming  in 

current  subscription    and    u  p  o  n  his  better  humor  for  projects  of  this  kind, 

death  it  was  to  escheat  to  tlie  state,  another    Tontine    was    erected    upon 

Concerning    other  plans  of  Tonti,  a  nearly  the  same  terms;  but  this  was 

writer  in  the  "  Gentleman's  Magazine  "  never  al)ove  half  full.    They  both  sub- 

for    1791    (part   i,     page    27),  says:  sisted    in    the  year    1726,    when   the 

**  Three  years  after  he  tried  his  project  French  king  united  the  13th  class  of 

again  for  building  a  stone  bridge  over  the  first  Tontine  with  the  14th  of  the 

the  Seine,  when  it  had  both  the  favor  second ;  all  the  actions  of  which  were 

of  the  court  and  the  sanction  of  par-  possessed    by    Charlotte    Bonnemay, 

liament,    under   the    title  of   Banque  widow  of  Louis  Barbier,  a  surgeon  of 

Royale,  but  it  failed  again;  for  some-  Paris,  who  died  at  the  age  of  96.    This 

body  having  given  it  the  unlucky  name  gentlewoman  had  ventured  300  livres 

of  Tontine,   nobody    in    Paris  would  in  each  Tontine,  and  in  the  last  year 

trust  his  money  in  a  lottery  that  had  of  her  life  she  had  for  her  annuity  73,- 

an  Italian  title.    The  last  attempt  poor  500  livres,  or  about  £3,600  a  year  for 

Tonti  made  was  to  get  his  plan  adopted  about  X30.'* 

by  the  clergy  for  the  payment  of  their  4.  '*  The    first  government    life  an- 

debts ;  but  though  they  acknowledged  nuities   were   created  in   England  by 

the  ingenuity  of  it,  they  rejected  it  as  a  proposal  to  borrow  £1,000,000,  paya- 

unfit  for  their  purposes.'*  ble  in  Tontine  annuities ;  first  £100,000 

1.  "As  life  insurance  is,  commercially,  to  be  paid  per  annum  to  the  subscriber 

profit  by  dying,  so  the  Tontine  is  profit  (10,000  in  number  of   £100  subscrip- 

by  surviving."     Fowler,  "  History  of  tion    each)    with  nominees  surviving. 

Insurance    in    Philadelphia,"   (1888,)  until    1700;    then  £70,000    to  be    paid 

p.  698.  annually.      A   table  was  compiled  in 

S.  See  note  supra,  connection  with  this  proposition,  show- 

3.  The  writer  in  the  "  Gentlemen's  ing  a  life  decrement  yearly  of  the  ini- 

Magazine"above  quoted,  thus  describes  tial    10,000    nominees    in    ninety-nine 

the  early  French  Tontines:     "When  years    (1694-1793).       Deaths   the  first 

Louis    AlV.  was   distressed   by    the  year,  1694,  were  2.82  per  cent,  of  the 

league  of  Augsburg,  and  granted  money  living ;  1695,  2.84  per  cent,  of  the  living, 

beyond  what  the  revenues  of  the  king-  The  interest  or  payment  to  each  £100 

dom  would  furnish,  for  supplying  his  contributor,  JB8  17s.  in  1701,  advanced 

enormous  expenses,  he  had  recourse  to  to  £14  is.  in  1715,  with  4,966  nominees 
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last  instance  in  England  being  in  1789.*  Later  the  Tontine  prin- 
ciple was  applied  to  private  annuities,  and  finally  to  other  forms 
of  investment.  Companies  for  erecting  buildings  and  promoting 
other  semi-public  works  have  often  been  organized  in  America^  as 
well  as  in  the  aforenamed  countries,  on  a  plan  which  was  intended 
to  secure  the  fruits  of  the  enterprise  to  the  surviving  contributors.* 
Communistic  ventures  have  also  been  undertaken  on  the  Tontine 
principle  (though  not  by  that  name),  property  being  surrendered 
into  a  common  stock  for  the  joint  lives  of  all  members,  the  long- 
est lived  to  acquire  ultimately  the  whole.' 

2.  Its  Application  to  Life  Insuranoe — a.  In  General. — The  Ton- 
tine idea  having  thus  been  long  before  the  public  mind,  the  tran- 
sition from  general  financiering  to  life  insurance,  which  is  always 
a  fruitful  field  for  novel  schemes  of  investment,  was  easy.  As 
soon  as  life  insurance  passed  beyond  its  crudest  form,  and  the 
insurer  began  to  offer  the  insured  a  share  in  the  profits  of  the 
investment,  and  to  write  policies  maturing  at  a  fixed  time,  and 
not  at  death  only,  the  opportunity  arose  for  applying.the  Tontine 
system  to  this  field.  As  early  as  1853,  a  life  insurance  company, 
which  conducted  business  on  the  Tontine  plan,  was  organized  in 
Philadelphia,^  and  this  was  but  a  transplantation  to  America  of 
insurance  methods  already  long  in  vogue  in  the  old  world.  The 
issue  of  Tontine  policies  now  forms  an  important  part  of  the 
business  transacted  by  several  of  the  foremost  American  life- 
insurance  companies,^  as  well  as  by  many  of  less  prominence. 

b.  The  Plan  of  Operation. — As  in  the  case  of  ordinary  life 
insurance,®  every  premium  payment  is  regarded  as  composed  of 
three  parts,  each  of  which  is  apportioned  to  a  particular  fund 
which   the  company   maintains.'^     One  part   is   set  aside    with 

alive  at  end  of  year— death  rate  of  the  shareholder  dying  in  1862.    *^Notes  and 

}^ear,  349  per  cent.    The  annual  pay-  Queries  "  3d  series,  vol.  2,  p.  339. 

ments  to    contributors    having  living  8.  iB.^.,  the  **  Harmony  "  or  "Econ- 

nominees  yearly  increased  until  1792,  omy  "  society  of  Pennsylvania,  whose 

when  for  the  last  nominee  alive  were  plan  of  organization  is  described  and 

to  be  received,  by  the  table,  £70,000.  given   judicial    sanction    in    Schriber 

Here  the  question  of  average  life  dura-  v.  Rapp,  5  Watts  (Pa.)   351 ;  30   Am. 

tion  or  age  influence  on  human  vitality  Dec.  327. 

was  of  no  account  to  the  annuity -grant-  4.  Fowler,  "History  of  Insurance  in 

ing  government.  The  last  survivor  was  Philadelphia"  (1888),  pp.  697-8.  In  an- 

the  sole    measure  of   its    obligation."  other  place  (p.  756),  the  same  author 

Fowler,  **  History  of  Insurance  in  Phil-  speaks  of  Tontinism  as  "  a  New  Tork 

adelphia'*  (18^),  p.  608.  movement  starting  in  1867." 

1.  This  was  a  loan  of  £1,000,000  in  5.  E.  g.^  the   New  York    Life,  the 

shares    of   £100    each.       "Notes   and  Equitable  Assur.  Soc.  of  New   York, 

Queries,*'  3d  series,  p.  213.      And  see  the  United  States  and  the  Northwest- 

a  discussion  as  to  the  methods  of  ad-  ern  Mutual  of  Milwaukee.    See  a  list 

ministering  this  Tontine,  "  Notes  and  of  those  investigated  by  a  committee  of 

Queries,"  4th  series,  vol.  10,  pp.  12, 72,  the  Ohio  legislature.      Tabor,  "Three 

151  and  215.  Systems  of  Life  Insurance" (1886),  p.  43. 

d.  "  American  Cyclopedia,'*  vol.   15,  '6.  Nashville  L.  Ins.  Co.  t\  Mathews, 

P*    797 1    '* Encyclopedia    Britannica,"  8  Lea  (Tenn.)  499;  11  Ins.  L.J.  219. 

(9th  ed.),  vol.  23,  p.  444.     A  hotel  in  7.  It  is  not  necessary  that  the  funds 

Glasgow  was  built  on  this  plan,  the  last  be  kept  separate ;  but  only  that  distinct 
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Others  to  accumulate  into  a  sufficient  source  for  the  payment  of 
policies  as  they  mature,  and  is  called  the  reserve  fund.  Another 
part  is  absorbed  into  the  expense  fund,  which  comprehends  the 
cost  of  maintaining  the  company.  The  remaining  portion  of  the 
premium  goes  to  the  surplus  fund,  which  is  also  increased  by 
earnings  from  the  investment  of  the  reserve.  In  most  modem 
companies  this  surplus  is  regularly  distributed  among  the  policy- 
holders.    Under  the  ordinary  system,  this  distribution  is  made 

accounts  of  them  be  maintained.  Pierce  the  many  succeeding  years.  As  the 
V.  Equitable  Life  Assur.  Co.,  145  Mass.  Tontine  policies,  after  completing  their 
56;  18  Ins.  L.J.  no;  I  Am.  St.  Rep.  Tontine  terms,  leave  the  Tontine  class, 
433*  Bogardus  v.  New  York  L.  Ins.  and  cannot  participate  in  future  divi- 
Co.,  loi  N.  Y.  328,  338.  sions  of  surplus,  the  opportunity  tocor- 
TontliM  Bookkeeping. — The  method  of  rect  in  each  future  division  any  error 
maintaining  these  three  funds,  and  made  in  previous  distributions  is  taken 
keeping  accounts  under  the  Tontine  away,  and  it  is  necessary  to  determine 
system,  is  necessarily  the  most  import-  with  accuracy  the  share  of  the  surplus 
ant  feature  in  its  practical  workings,  and  belonging  to  the  outgoing  members  of 
is  likely  to  be  the  subject  of  extensive  the  Tontine  class.  It  would  have  sim- 
inquiry  in  future  litigation  concerning  plified  the  calculations,  perhaps,  to  have 
it.  A  detailed  statement  of  these  meth-  made'  separate  classes  for  each  year  of 
ods  is  therefore  desirable.  The  follow-  issue  of  policies  with  the  same  Tontine 
ing  description  is  taken  from  the  testi-  period,  so  that  there  would  be  no  min- 
mony  of  an  actuary  of  the  Equitable  glingoftheclaimsofpolicies  leaving  the 
Life  Assurance  Society,  before  the  in-  class  with  the  claims  of  policies  having 
vestigating  committee  of  the  Ohio  leg-  yet  many  years  to  remain  in  the  class, 
islature  in  1885:  "As  to  policies  in  the  out  there  was  the  insuperable  objection 
Tontine  classes,  a  special  account  is  kept  to  this  plan  that  in  small  numbers,  and 
of  the  income  and  outgo  properly  be-  even  in  numbers  of  considerable  magni- 
longing  to  these  classes,  separate  from  tude,  irregularities  will  arise,  very  trou- 
the  other  business  of  the  society,  so  that  blesome  in  practice,  and  giving  rise  to 
the  amount  of  the  Tontine  fund — that  is,  grave  suspicions  of  unfairness,  and  it  is 
the  share  of  the  whole  amount  of  assets  therefore  desirable  in  all  life-assurance 
properly  belonging  to  policies  in  the  calculations  to  take  advantage  of  the 
Tontine  classes — can  be  ascertained  at  largest  averages  attainable.  It  was  there- 
the  end  of  each  year.  To  do  this,  the  fore  decided  that  all  policies  with  the 
Tontine  fund  is  credited  with  all  pre-  same  length  of  Tontine  period,  no  mat- 
roiums  received  from  Tontine  policies,  is  ter  in  what  year  issued,  should  be  clas- 
charged  with  a  due  proportion  of  ex-  sified  together  for  the  purpose  of  deter- 
penses  upon  these  premiums,  receives  mining  the  rate  of  dividends  to  be  al- 
credit  for  interest  upon  its  accumula-  lowed,  and  the  plan  in  detail  was  this  : 
tions  proportionate  to  that  made  on  the  Rates  of  interest,  of  mortality,  of  lapses, 
total  funds  of  the  company,  and  has  to  and  of  management  expenses,  were  as- 
pay  the  losses  by  death  (occurring  sumed,  approximating  to  the  actual  as 
among  the  Tontine  policies  only)  and  nearly  as  possible.  On  the  basis  of  these 
the  claims  of  such  policies  as  reach  the  rates  a  calculation  of  what  would  be 
end  of  their  Tontine  periods.  At  the  the  surplus  on  policies  taken  out  at 
end  of  each  year  the  total  amount  of  every  age,  and  at  the  end  of  every  year 
the  Tontine  fund,  and  the  total  amount  of  their  existence  during  the  Tontine 
of  reserve  necessary  to  have  on  hand  to  period,  was  made,  and  tables  of  esti' 
secure  the  original  and  absolute  obliga-  mated  surpluses  for  all  possible  con  tin - 
tions  under  the  Tontine  policies,  is  cal-  gencies  formed.  With  these  tables  it  is 
culated,  and  the  difference  between  easy  at  the  end  of  each  year  to  calculate 
these  amounts  is  the  Tontine  surplus,  the  expected  surplus  on  each  policy  in 
part  of  which  belongs  to  the  policies  force.  The  total  of  these  expected  sur- 
completing  their  Tontine  periods  in  pluses,  when  compared  with  the  total 
each  year  just  entered  upon,  while  a  far  actual  surplus,  as  shown  by  the  valu- 
larger  part  belongs  to  the  far  more  nu-  ation  of  the  Tontine  policies,  gives  a 
merous  policies  which  will  mature  in  ratio   of   the  expected    to    the   actual 
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annually,  or  at  some  longer  fixed  period,  to  all  policy-holders. 
But  by  the  Tontine  plan,  a  division  of  the  surplus  is  effected  only 
at  the  end  of  the  time  for  which  insurance  is  taken  (called  the 
Tontine  period),  and  only  upon  those  policies  the  holders  of  which 
then  survive  and  who  have  met  their  premium  payments  during 
the  whole  period.*  In  operating  on  the  Tontine  plan,  a  company 
must  use  care  to  make  the  plan  conform  to,  and  not  depart  from, 
the  statute  under  which  it  is  organized.  Thus,  where  the  statute 
provides  for  a  sum  to  be  set  aside  and  invested  for  the  exclusive 
purpose  of  a  "  guaranty  fund,"  the  use  of  the  same  as  a  "  Tontine 
reserve  fund  "  is  illegal  and  will  justify  a  dissolution  of  the 
company.* 

3.  Analogies  in  Other  Branches  of  the  Law. — While  the  Tontine 
system  first  came  before  the  courts  at  a  comparatively  recent 
date,  notions  analogous  to  it  have  long  formed  a  familiar  part  of 
the  law.  As  these  will  probably  throw  much  needed  light  on 
questions  arising  in  future  litigation  over  the  Tontine  contract, 
they  deserve  a  brief  consideration.  Perhaps  the  closest  resem- 
blance to  the  Tontine  idea  is  found  in  the  rules  of  survivorship  in 
joint  tenancies  at  common  law.*     Land  held  under  this  system 

surplus;  and  applying  this  ratio  to  the  from  which  it  was  to  be  accumulated, 

expected  surplus  by  the  tables  of  policies  viz.:  those  collected  for  the  payment 

just  maturing,  we  get  the  actual  surplus  of  death  benefits,  were  dedicated  and 

to  which  they  are  entitled.    The  actual  set  apart  by  the  statute  to  that  purpose 

surplus  for  each  policy  whose  Tontine  alone,   ancl  any  other  application   of 

term  is  not  ended,  could,  of  course,  be  them   was    expressly    prohibited.      It 

calculated  in  the  same  way  by  applying  follows  that  a  reserve  fund  accumu- 

the  ratio  to  the  estimated   surplus  on  lated  from  that  source  could  be  lawfully 

them   as  given   by  the   tables  ;  but  as  applied  to  no  other  purpose  than  that 

these  policies  cannot  draw  any  surplus  of  paying  death  benefits.     But,  in  ad- 

till  their  Tontine  period  is  concluded,  dition  to  this,  the  section  of  the  statute 

this  detailed  calculation  would  be  use-  permitting  the  accumulation  of  such 

less ;  and  it  is  sufficient   to  leave  this  fund  expressly  provided  that  the  fund 

surplus  undisturbed  to  accumulate  for  should   belong  to   the    association — a 

another  year,  when  the  same  work  of  provision  which   necessarily  excludes 

calculation  and  of  distribution   to   the  the  idea  of  its  belonging  to,  or  being 

policies   then   maturing  has  to  be  re-  distributable    among,    the    persistent 

peated."     Quoted    in   Tabor,   "Three  surviving  members  of  a  particular  class. 

Systems  of  Life  Insurance,"  pp.  47,48.  Doubtless  it  was  the  intention  of  the 

1.  For  judicial  discussions  of  the  statute,  in  providing  for  the  accumula- 
Tontine  plan,  see  Simons  v.  New  York  tion  of  a  reserve  fund,  to  place  the  as- 
L.  Ins.  Co.,  38  Hun  (N.  Y.)  309;  15  sociation  in  such  condition  as  to  be 
Ins.  L.  J.  150.  And  compare  Pierce  f .  able  to  pay  its  death  benefits  with 
Equitable  L.  Assur.  Soc,  145  Mass.  56;  greater  promptness  and  certainty,  and 
x8  Ins.  L.  J.  no;  i  Am.  St.  Rep.  433;  perhaps  to  provide  against  unexpected 
Nashville  L.  Ins.  Co.x;.  Mathews,  8  Lea  drafts  upon  its  resources  by  extraord- 
(Tenn.)  499;  11  Ins.  L.  J.  219.  For  a  inary  mortality,  caused  by  the  visita- 
general  description,  see  Tabor,  "Three  tion  of  epidemic  diseases,  when  the 
Systems  of  Life  Insurance"  (x886),  pp.  ordinary  death  assessments  would  be 
40,  41.  likely  to  prove  insufficient." 

2.  In  Chicago  Mut.  L.  Ins.  Assoc.  8.  This  analogy  seems  to  have  been 
V.  Hunt,  127  111.  257,  the  court  said:  borne  in  mind  by  Ch.  J.  Paxson,  in 
"  We  think  it  clear  that  such  disposi-  Hill  t^. United  L.  Ins.  Assoc,  154  Pa.  St. 
tion  of  the  reserve  fund  was  in  direct  39,  where,  speaking  of  the  Tontine 
violation  of  the  letter,  as  well  as  the  arrangement,  he  says:  **  It  appears  to 
spirit,  of  the  statute.      The    moneys  resemble  to  some  extent  a  conveyance 
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of  tenure  belonged  to  the  owners  jointly,  the  entire  estate  de- 
volving finally  upon  the  last  surviving  owner.^  The  ordinary 
canons  of  inheritance  were  of  course  suspended  *  as  well  as  the 
rights  of  dower  and  curtesy.'  Rules  corresponding  to  the  above 
were  also  applicable  to  the  joint  tenure  of  personal  estate,^  but 
the  system,  so  far  as  it  concerns  realty,  is  now  rapidly  becoming 
obsolete.  Statutes  abolishing,  or  at  least  greatly  changing,  the 
character  of  estates  in  joint  tenancy,  have  been  enacted  in  many 
states,^  and  in  others  joint  tenancies  are  not  favored  and  are  gen- 
erally treated  as  tenancies  in  common.®  The  principle  seems 
likely  to  be  revived,  however,  in  construing  certain  forms  of  poli- 
cies,'' and  its  importance  in  the  law  of  Tontine  insurance  becomes 
apparent.  Thus  the  full  amount  of  an  ordinary  life  policy  ^  or 
mutual-benefit  certificate,®  originally  made  payable  to  the  insured's 
"  wife  and  children,"  accrues,  on  the  death  of  one  of  these  benefi- 
ciaries before  payment,  to  the  survivors.  A  rule  somewhat  simi- 
lar has  been  applied  to  a  fire  policy  taken  in  the  name  of  two 
persons.*®  In  one  instance,  where  a  statute  was  in  force  declaring 
against  joint  tenancies  in  real  estate,  a  certificate  payable  to  a 
wife  and  daughter  was  held  to  make  them  joint  tenants  in  the 
fund,  with  the  right  of  survivorship.** 

between  two  or  more  persons  as  ten-  istic  of  joint  tenancies  among  estates  of 

ants  in  common,  with  a  right  of  surviv-  which  there  is  a  joint  ownership,  is  the 

orship."     The    right  of  survivorship,  right  of  survivorship^by  which,  though 

however,  was  not  an  incident  of  tenan-  the  estate  is  limited  to  them  and  their 

cies  in  common,  but  of  joint  tenancies  heirs,  the  survivor  or  survivors  take  the 

alone.     See  also  Farr  v.  Grand  Lodge,  entire  estate,  to  the  exclusion  of  the 

83  Wis.  446,  where  a  similar  analogy  heirs  or  representatives  of  the  deceased 

is  suggested.  co-tenant."     i  Washb.  Real  Prop.  (4th 

1.  SurrlYoriliip. — "From  the  same  ed.)  643. 

principle    also   arises    the  remaining  8.  i    Washb.   Real   Prop.   (4th  ed.) 

grand  incident  of  joint  estates;  viz.:  the  649;  2  Co.  Litt.  37  b. 

doctrine    of  survivorship,    by    which,  4.  2  Bl.  Com.,  p.  ^399. 

when  one  or  more  persons  are  seised  5.  See    Tiedeman     Real    Property, 

of  a  joint  estate,   of  inheritance,  for  §  237,  and  notes  where  these  states  are 

their  own  lives,  or  per  outer  vie^  or  are  enumerated. 

jointly  possessed  of  any  chattel  inter-  6.  Maxwell  v.  Higgins  (Neb.  1894), 

est,  the  entire  tenancy ,upon  the  decease  ^7  N.  W.  Rep.  388;  Tiedeman    Real 

of  any  of  them,  remains  to  the  surviv-  Property,  §  237. 

ors,  and  at  length  to  the  last  survivor ;  7.  See   Bacon  Benefit  Soc.  &    Life 

and  he  shall  be  entitled  to  the  whole  Ins.,  §  264,  and  also  cases  cited  in  the 

estate,  whatever  it  be,  whether  an  in-  following  notes. 

heritance  or  a  common  freehold  only,  8.  Robinson  v.  Duvall,  79  Ky.  83 ;  9 

or  even  a  less  estate.  This  is  the  natural  Ins.  L.  J.  897;  42  Am.  Rep.  208. 

and  regular  consequence  of  the  union  9.  Covenant    Mut.    Ben.   Assoc,    v, 

and  entirety  of  their  interest.,  .     .    .  Hoffman,  no  111.  603;  14  Ins.  L.  T.  220. 

This  right  of  survivorship  is  called  by  10.  Northrup  v.  Philips,  99  111.  449. 

our  ancient   authors,  the  jus  accres'  Here  the  insured  were  described   as 

ctfii</f,  because  the  right  upon  the  death  having  a  two-thirds,  and  a  one-third 

of  one  joint  tenant  accumulates  and  in-  interest    respectively,    but    the    court 

creases  to    the  survivors,"  citing  Co.  held  that  they  were  entitled  to  share 

Litt.  280,  281 ;  2    Bl.  Com.  '183  *i84.  equally,   and   that  the  one  who   had 

See  also  i  Washb.  Real  Prop.  (4th  ed.)  collected    two-thirds  was    obliged   to 

643;  Williams  Real  Prop.  134;  Tiede-  account  to  the  other  for  the  excess 

man  Real  Prop.,  §  238.  over  one-half. 

3.  **  The  great  distinctive  character-  11.  In  Farr  v.  Grand   Lodge  A.  O. 
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Another  analogy  to  the  Tontine  system  is  seen  in  certain  asso- 
ciations which  hold  property  in  common  under  an  arrangement 
by  which  the  last  survivor  is  to  receive  the  whole.  Such  associa> 
tions  are  lawful  and  will  be  protected  by  the  courts,  and  a  mem- 
ber's privilege  of  withdrawal  during  life  is  not  transmissible  to  his 
personal  represientative,  so  as  to  enable  the  latter  to  recover  the 
intestate's  portion.* 

4.  Estimates  of  Tontinism. — The  Tontine  scheme,  at  least  before 
its  application  to  life  insurance,  was  often  yiewed  as  a  species 
of  lottery.*  But  so  far  as  it  has  yet  come  before  the  courts, 
they  have  declined  to  construe  it  as  having  more  of  the  gambling 
feature  than  other  forms  of  insurance  contract.'      For,  as  has 

U.  W.,  83  Wis.  446,  the  court  said :  severalty.  At  the  period  of  initiation 
"The  analogy  between  legacies  and  the  neophj-te  surrenders  his  worldly 
the  benefits  secured  by  a  certificate  or  wealth  to .  the  society,  reserving  to 
policy  of  a  benefit  insurance  company,  himself  but  the  contingent  right  of  re- 
when  the  insurance  is  payable  to  two  sumption  in  the  event  of  his  secession, 
or  more  persons  jointly  on  the  death  to  which  none  but  those  who  were 
of  the  assured,  is  still  closer.  The  as-  creditors  at  the  time  could  object,  for 
sured,  like  a  testator,  makes  provision  all  else  would  deal  with  him  on  the 
in  writing  for  his  wife  and  children,  to  basis  of  a  transfer  already  made.  In 
be  enjoyed  on  his  death.  He  can  the  present  instance,  it  is  not  alleged 
change  the  direction  of  his  bounty  that  there  were  creditors;  without 
during  life.  So  far  as  the  doctrine  of  which,  as  was  determined  in  Buchler 
joint  tenancy  and  survivorship  are  v.  Gloninger,  2  Watts  (Pa.)  226,  the 
concerned,  they  are  strictly  within  the  administrator  could  not  interfere.  It 
same  reason.  ...  So  that  we  con-  is  supposed,  however,  that  as  the  in- 
clude that  this  insurance  in  joint  ten-  testate  had  power,  by  the  articles,  to 
ancy  with  the  right  of  survivorship  is  secede  from  the  society  and  take  out 
within  the  exception  of  our  own  stat-  of  it  whatever  he  had  brought  into  it, 
ute  in  analogy  to  devises,  and  that  the  the  successor  to  his  personal  rights 
doctrine  of  the  common  law  governs  may  exercise  it  as  his  representative, 
it.  This  is  a  new  question  in  this  state.  Such,  however,  are  not  the  terms  of 
but  we  are  satisfied  that  the  applica-  the  articles ;  nor  would  a  posthumous 
tion  of  this  doctrine  in  this  case  is  exercise  of  the  power,  consist  with  the 
within  reason  and  the  authorities."  disposition  he  thought  fit  to  make  by 
1.  See  Schriber  v,  Rapp,  5  Watts  dying  in  fellowship.  An  exercise  of  it 
(Pa.)  351;  30  Am.  Dec.  327,  where  by  the  administrator  of  one  dead  with- 
Gibson,  C.  J.,  says  of  the  "  Harmony  "  out  kindred,  would  wrest  the  property 
or  **  Economy  "  Society  founded  by  from  the  society  only  to  give  it  to  the 
George  Rapp:  **Ithas  not  been  pre-  state  by  escheat.  The  right  of  seces- 
tended  that  this  society  is  detrimental  sion,  therefore,  is  intransmissible.'' 
to  the  public  or  its  neighbors.  It  is  an  8.  See  **  Encyclopedia  Britannica,'* 
ecclesiastical  community,  performing  vol.  23,  p.  544. 

with   alacrity  its  duties  to    the  laws,        8.  **  It  is  proper  to  remark,  however, 

rendering  unto  Caesar  the  things  that  that  the  cases  which  have  been  cited 

are  Csesar's,  and  fashioning  its  rules  of  in   regard   to   gambling  policies  have 

municipal   property  and    government  little,  i{  any,  application  here.     The 

after  the   models  of  those  Christian  policy  in  question  was  not  a  gambling 

societies  that  existed  in  the  days  of  the  policy.  It  was  taken  out  by  Mr.  Hooper 

apostles.     Its    most  peculiar   features  on  his  own    life,    and  the  premium 

are    submission    to     the    will    of   its  was  paid  by  him.    It  was  held,  in  Scott 

founder,   and    equal    participation   of  f.  Dickson,  108  Pa.  St.  6 ;  56  Am.  Rep. 

property   brought    into    the  common  192,  that  a  man   may  insure  his  own 

stock   by  individuals  or  produced   by  life,  paying  the  premium  himself,  for 

the  labor  of    the  whole.    That   it   is  the  benefit  of  another,  who  has  no  in- 

not  a  partnership,   results    from   the  surable  interest,  and  that  such  a  trans - 

fact  that  the  profits  are  not  shared  in  action  is  not  a  wagering  policy.     This 
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been  said,*  "All  insurance  is  based  more  or  less  upon  the  doctrine 
of  chances/*  and  hence,  the  contract  as  a  whole  is  to  be  classed 
as  aleatory.*  But  it  is  nevertheless  a  valid  contract  unless  it  be- 
comes a  mere  wager,*  and  the  Tontine  form  of  it  stands  on  the 
same  legal  footing  as  the  ordinary  policy.*  Aside  from  its  con- 
sideration by  the  courts,  the  merits  of  the  Tontine  plan  have 
been  a  fruitful  subject  of  controversy  among  those  engaged  in 
the  business  of  life  insurance.  Charges  have  been  made  by  its 
critics  and  vigorously  denied  by  its  defenders,  to  the  effect  that  it 
is  a  gambling  scheme,*  and  that  the  abnormal  profits  which  it 
offers  to  surviving  policy-holders  accrue  at  the  Expense  of  the  less 
fortunate  ones.*  An  impartial  authority  speaks  of  the  plan  as  one 
which  **  tends  to  redress  the  inequalities  of  the  original  contract, 

results  from  the  right  which  a  man  upon  the  will  or  power  of  either  party, 
has  to  dispose  of  his  own  property.*'  but  rather  upon  mere  chance  or  skill. 
Hill  f.  United  L.  Ins.  Assoc,  154  Pa.  St.  It  is  usually  condemned  as  a  vice,  as 
29,  where  collateral  to  the  policy  was  an  subversive  of  public  morals,  as  wicked 
instrument  termed  a  **  Tontine  assign-  and  unlawful.  Nothing  in  the  evi- 
ment,'*  by  which  the  amount  of  the  dence  obtained  by  the  committee 
policy  was  made  payable  in  trust  to  a  shows,  or  even  tends  to  show,  that  such 
"  Fiduciary  Agency, "  which  was  em-  grave  charges  can  be  justly  brought 
powered  to  distribute  the  proceeds  of  against  Tontine  life  insurance.  On 
the  whole  group  of  policies  among  the  the  contrary,  the  evidence  clearly 
survivors  at  the  end  of  the  Tontine  proves  that  Tontine  companies  derive 
period.  solid  advantages  from  Tontine  con- 
In  Simons  v.  New  York  L.  Ins. Co.,  38  tracts,  and  can  safely  promise,  and  in 
Hun  (N.  Y.)  309;  15  Ins.  L.  J.  150,  fact  do  give,  great  and  solid  benefit 
156,  the  court  observed  on  this  same  to  Tontine  policy-holders.  Statistics 
point:  *'  It  was  claimed  by  the  counsel  abundantly  prove,  for  instance,  that 
fortheappellant,on  the  argument,  that  when  applicants  for  insurance  delib- 
this  insurance  contract  was  a  gambling  erately  elect  to  pay  larger  premiums 
contract,  and  that  the  plaintiff  was  in  than  are  absolutely  necessary,  as  Ton- 
effect  betting  on  the  chances  of  the  tine  policy-holders  do  wnen  they 
continuance  of  her  husband's  life,  be-  elect  to  forbear  the  usual  yearly  div- 
yond  the  Tontine  period  of  ten  years,  idends,  they  thereby  give  evidence, 
and  that  the  company  had  bet  against  unconsciously  perhaps,  or  by  instinct, 
her.     We  cannot  assent  to  this  view."  that  they  expect  to  live  to  enjoy  the 

1.  Dykman,  J.,  in  Simons  v.  New  benefits  promised  in  case  of  long  life — 
York  L.  Ins.  Co.,  38  Hun  (N.  Y.)  309;  in  other  words,  they  give  evidence  of 
15  Ins.  L.  J.  150.  superior  vitality,  which  is  more  reli- 

2.  May  on  Ins.  (3d  ed.),  vol.  i,  §  5.  able  in  determining  the  value  of  the 
8.  Simons    v.   New    York    L.    Ins.  risk  than  the  most  skillful  medical  ex- 
Co.,  38   Hun   (N.   Y.)    309;    15    Ins.  amination.    It  is  clearly  proven  that 
L.J.  150.  the  rates  of  mortality,  and   also  the 

4.  See  suprQy  this  title.  The  Plan  of  rates  of  lapses,  or  discontinuances,  are 
Operation,  far  less  among  Tontine  than  among 

5.  In  answer  to  this  charge,  advo-  non-Tontine  policy-holders.  These 
cates  of  the  system  quote  the  follow-  constitute  the  solid  advantages  of  Ton- 
ing from  the  report  of  a  committee  tine  contracts,  and  the  companies  can 
appointed  by  the  Ohio  legislature  in  give,  and  in  fact  do  give,  in  return, 
1885,  to  investigate  it :  '*  Gambling,  as  ample  and  compensating  advantages 
usually  understood,  is  a  scheme  by  in  the  way  of  larger  dividends  or  sur- 
which  one  gets  something  for  nothing  plus  and  larger  surrender  values  than 
— where  no  valuable  consideration  is  can  be  safely  promised  or  given  under 
given  by  the  winner  to  the  loser —  ordinary  policies."  Tabor,  "Three  Sys- 
where  the  gain  to  one  is  precisely  tems  of  Life  Insurance,''  pp.  43,  44. 
offset  by  the  loss  to  the  other — and  6.  See  Massachusetts  Life  Ins.  Rep. 
where  the  gain  or   loss  depends,  not  1885,  p.  45,  where  the  insurance  com- 
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the  profits  being  assigned  to  the  longest  livers  to  a  larger  extent 
than  in  the  common  life-insurance  system  .  .  .  where  it  is 
the  man  who  dies  early  who  obtains  advantage  for  his  heirs  at  the 
expense  of  the  long  liver."* 

6.  Characteristics  of  the  Tontine  Policy — a.  In  General. — In 
most  of  its  provisions,  the  policy  denominated  "Tontine"  does 
not  differ  from  the  ordinary  form  of  the  life-insurance  contract.* 
It  has  the  same  limitations  upon  the  liability  of  the  insurer ;  the 
the  same  clauses  excepting  **  suicide ;"  "  the  use  of  intoxicants  and 
narcotics ;  "  •"  duelling,  violating  law,  or  conviction  of  felony ;  " 
the  same  restrictions  on  occupation,  travel  and  residence ;  the 
same  strict  requirements  of  absolute  good  faith  on  the  part  of  the 
applicant  in  making  statements  as  to  age,  health,  etc.  Tontine 
policies  are  likewise  issued  on  the  endowment  plan,  for  a  term  of 
years,'  or  for  life,*  and  they  command  "  the  usual  rates  of  pre- 
mium." *  The  peculiarities  of  the  Tontine  policy  consist  chiefly 
in  its  provisions  regarding  (a)  forfeiture  for  non-payment  of  pre- 

missioner  of  that  state  says :  "  The  in-  counted  for.  The  penaltj  in  case  of 
ducement  to  the  investment  is  not  the  lapse,  and  the  reward  in  case  of  persist- 
worthy  product  of  capital  in  useful  ence,  are  hoth  greater.  The  definite 
employment,  but  the  expected  profits  promise  to  pay  a  large  sum  in  cash  at 
for  forfeitures  enforced  against  policy-  the  end  of  the  Tontine  period,  as  sur- 
holders  who  are  unable  to  keep  their  plus  and  guaranteed  surrender  value, 
policies  in  force.  And  these  forfeitures  furnishes  a  substantial  collateral,  avail- 
are  taken  from  the  widow  and  orphan,  able,  if  necessary,  to  borrow  money  to 
and  the  unfortunate  most  in  need  of  pay  premiums,  and  would  thus  enable 
the  help  and  protection  of  life  insur-  a  Tontine  policy-holder  to  keep  up  his 
ance,  for  the  benefit  of  the  more  fortu-  insurance  when  an  ordinary  policy- 
nate,  who  need  it  less  or  not  at  all.  holder  would  be  compelled  to  lapse, 
How  the  Tontine  operates  to  defeat  or  to  accept  (as  a  semi -Tontine  policy- 
the  primary  object  of  life  insurance  holder  might  also  do)  a  small  paid-up - 
must  be  clear  to  the  dullest  apprehen-  insurance.  Human  nature  is  so  weak 
sion.  The  forfeitures  already  divided  (hat  it  often  neglects  duties  which  are 
or  set  apart  as  profits  for  the  survivors  for  our  own  interest  or  benefit,  unless 
under  this  system,  If  applied  under  the  there  is  a  penalty  for  the  non-perform- 
Massackuseits  law,  would  have  pro-  ance,  or  a  reward  for  the  performance 
vided   for   dependent    family  support  of  the  same." 

to  the  amount  of  tens  of  millions  of  1.  ^  Encyclopedia    Britannica,"  vol. 

dollars.     The  companies  engaged   in  23,  p.  444. 

Tontine  business  claim  a  notable  finan-  2.  Tabor,   "  The  Three    Systems  of 

cial  success.     If  the  corporations,  ex-  Life  Insurance  "  (1886),  p.  39. 

pensively  carried  on,  get  wealthy  out  8.  "  Policies  of  this  character  are  kept 

of  it,  and  certain  oif  the  investment  in  classes  of  10,    15,  and  20  prears,  ac- 

policy-holders  make  great  profits  out  cording  to  their  Tontine  periods ;  and 

of  it,  as  the  companies  promise,  it  must  while  the  funds  of  each  class  are  not 

be  at  grievous  loss  to  somebody  who  kept    separate,  distinct    accounts     are 

can  ill  afford  the  loss."  kept  with  each  class  so  as  to  show  the 

To  the  views  of  which  the  above  is  amount  to  which  it  is  entitled,  and  bv 

an    expression,   the  legislative   report,  this  means  the  amount  due  upon  each 

above  quoted,  replies  as  follows:  **  The  policy  at  the  expiration  of  its  Tontine 

whole  testimony  obtained  by  the  com-  period."      Pierce    v.     Equitable     Life 

mittee  disproves  this  charge.    The  rates  Assur.  Soc,  18  Ins.  L.  J.  iii;  145  Mass. 

of  discontinuances,  except  in  the  first  56 ;  i  Am.  St.  Rep.  433. 

two  or  three  years,  when  the  conditions  4.  Tabor,  "The   Three    Systems  of 

of  the  two  contracts  are  similar,  are  far  Life  Insurance  "  (1886),  p.  39. 

less  among  Tontine  than  among  non-  5.  Tabor,  "The  Three   Systems   of 

Tontine  policies,  and  this  is  easily  ac-  Life  Insurance"  (1886),  p.  39. 
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miums,  and  (b)  apportionment  of  dividends,  or  the  participation  of 
the  insured  in  the  profits  of  the  company.*  These  two  features, 
then,  will  be  briefly  noticed. 

b.  Forfeiture. — By  the  provisions  of  early  policies  of  insur- 
ance, the  holder  who  failed  at  any  time  to  pay  his  premiums  was 
deprived  of  all  future*  benefits  from  the  contract.  Not  only  did 
he  not  receive  any  allowance  of  credit  for  past  payments,  but  the 
policy  itself  ceased  to  be  operative  upon  the  occurrence  of  the 
default.  The  hardships  of  this  provision  seem  not  to  have  been 
felt,  sufficiently,  at  least,  to  bring  about  a  change,  until  1861, 
when  the  legislature  of  Massachusetts  enacted  the  famous  non- 
forfeiture law,  by  which  so  much  insurance  as  the  sum  of  pre- 
mium payments  would  purchase,  was  secured  to  the  defaulting 
policy-holder.*     Statutes   having  a   similar   purpose   have   been 

1.  Massachusetts  Life  Ins.  Rep.  premiums  thereon,  any  further  than 
18S5,  p.  45.  Tabor,  in  the  work  regards  the  right  of  the  party  insured 
above  cited^  sets  out  (p.  39),  the  ex-  therein  to  have  it  continued  in  force 
clusively  Tontine  provisions  as  follows:  beyond  a  certain  period,  to  be  deter- 
**The  nrst  stipulation  is  as   follows:  mined  as  follows,  to  wit :  The  net  value 

*  No  dividend  shall  be  allowed  or  of  the  policy,  when  the  premium  be- 
paid  upon  this  policy  until  the  person  comes  due  and  is  not  paid,  shall  be  as- 
whose  life  is  insured  thereby  shall  certained,  according  to  the  *  combined 
survive  the  completion  of  its  Tontine  experience '  or  *  actuaries  *  rate  of  mor- 
dividend  period,  and  unless  this  pol-  tality,  with  interest  at  four  per  centum 
icy  shall  then  be  in  force/  The  period  per  annum.  After  deducting  from 
referred  to  is  either  ten,  fifteen  or  such  net  value  any  indebtedness  to  the 
twenty  years,  according  to  the  choice  company,  or  notes  held  by  the  compa- 
made  by  the  policy-holder  in  his  orig-  ny  against  the  insured,  which  notes,  if 
inal  application.  The  eflfect  of  this  given  for  premium,  shall  then  be  can- 
stipulation  is  that  each  premium  must  celed,  four-fifths  of  what  remains  shall 
be  paid  in  full  in  cash,  during  the  Ton-  be  considered  as  a  net  single  premium 
tine  period,  without  being  reduced  by  of  temporary  insurance,  and  the  term 
dividends.    The  second  stipulation  is  :  for  which  it  will  insure  shall  be  deter- 

*  Previous  to  the  completion  of  its  mined  according  to  the  age  of  the 
Tontine  dividend  period,  this  policy  party  at  the  time  of  the  lapse  of  pre- 
shallhave  no  surrender  value  in  a  paid-  mium,  and  the  assumptions  of  mortality 
up  policy  or  otherwise.'    The  effect  of  and  interest  aforesaid. 

the    stipulations  above    quoted  is    ^o  "  Sec,  2.  If   the  death  of  the  party 

produce  savings  to  the  company,  first,  occur  within  the  term  of   temporary 

in  not  paying  out  dividends,  and  sec-  insurance  covered  by  the  value  of  the 

ondly,  in  not  issuing,  paid-up  policies  policy,  as  determined  in  the  previous 

in  case  of  lapse.    The  value  of  such  section,  and  if  no  condition  of  the  in > 

savings,   with  their  accumulations,  is  surance  other  than   the   payment  of 

credited  to  the  Tontine  policies  which  premium  shall  have  been  violated  by 

complete  their  respective  periods.'*  the    insured,  the    company  shall    be 

2.  The  '*  protection  "  or  insurance  bound  to  pay  the  amount  of  the  policy, 
which  he  had  enjoyed  was  supposed  to  the  same  as  if  there  had  been  no  lapse 
constitute  a  past  benefit.  of    premium,  anything  in  the  policy 

8.  Massachusetts  Stats.  i86i,ch.  186.  to  the  contrary  notwithstanding ;  pro- 

Since  this  act  is  at  once  the  starting-  vided,  however,  that  notice  of  the  claim 

point  and  model  of  American  legisla-  and  proof  of  death  shall  be  submitted 

tion  on  this  subject,  its  provisions  are  to  the  company  within  ninety  days  af- 

here  quoted  in  full :  ter  the   decease ;   and   provided   also, 

^^  Section  i.  No  policy  of  insurance  that  the  company  shall  have  the  right 

on  life,  hereafter  issued  by  any  com-  to  deduct  from  the  amount  insured  in 

pany  chartered  by  the  authority  of  this  the  policy,  the  amount  at  six  per  cent, 

commonwealth,  shall  be  forfeited  or  per  annum  of  the  premiums  that  had 

become  void  by  the   non-payment  of  beenforborneat  the  time  of  the  death." 
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enacted  in  various  other  states.^  The  life-insurance  companies, 
also,  induced  by  this  reformatory  legislation,  as  well  as  by  com- 
petition, have  inserted  corresponding  provisions  in  most  of  their 
contracts,  so  that  now  the  holder  of  the  ordinary  policy  may  pro- 
tect himself  from  a  total  loss  pf  payments  thereunder. 

The  Tontine  policy,  however,  is  in  this  regard  a  return  to  the 
original  type.  The  scheme  upon  which  it  is  based  requires  for 
its  fullest  success  the  addition  of  all  lapses,  or  accumulated  pay- 
ments on  policies  the  holders  of  which  are  subsequently  in  default 
to  the  Tontine  fund.*  Hence,  even  in  those  states  where  non-for- 
feiture laws  are  in  force.  Tontine  policies  are  excepted  from  their 
provisions,  and  the  clause  in  such  policies  which  provides  for 
prompt  payment  of  premiums  under  penalty  of  losing  all  rights 
in  the  contract,  is  rigidly  applied.'  Such  is  the  first  characteristic 
of  the  Tontine  contract. 

c,  NoN- Participation. — Another  advantage  which  marks  the 
modern  policy  of  life  insurance  as  different  from  the  old,  is  the 
privilege  which  it  usually  confers  upon  each  holder  of  sharing  in 
the  profits  of  the  company  which  issues  it.  This  is  commonly 
termed  the  distribution  of  dividends,^  and  is  a  feature  necessarily 
absent  from  the  Tontine  contract.  For,  by  the  latter,  these  prof- 
its or  dividends,  instead  of  being  distributed  regularly  among  all 
policy-holders,  are  set  aside  and  accumulated  into  a  general  fund, 
to  be  shared  at  the  end  of  the  Tontine  period,  only  by  those  of 
that  class  of  policy-holders  who  then  survive.*  This  plan  is  valid 
and  will  be  protected  by  the  courts.*  Until  the  expiration  of  the 
Tontine  period,  a  beneficiary  has  no  interest  in  the  general  fund, 
and  no  distribution  thereof  can  be  compelled  ;''  nor  can  the  com- 
pany be  required  to  invest  the  Tontine  fund  separately  from  other 
funds.® 

1.  See   Richards  on  Insurance,  pp.  because  she  voluntarily  ceased  the  pay- 

580,  581,  where  the  text  of   some  of  ment    of    premiums,  and   her  policy 

these  statutes  is  given.  lapsed  for  that  reason  before  the  ex- 

8.  Tabor,  "The  Three  Systems  of  Life  piration  of  her  Tontine  period." 

Insurance"(x886),  p.  43;Simonsv.New  4.  See  Simons  v.  New  York  L.  Ins. 

York  L.  Ins.  Co.,  38  Hun  (N.  Y.)  309;  Co.,  38  Hun  (N.  Y.)  309;  15  Ins.  L.J. 

15  Ins.  L.  J.  150;  Uhlman  r.  New  York  150,  156. 

L.  Ins.  Co.,  109  N.  Y.  421,  427;  4  Am.  5.  Tabor,  "The  Three   Systems  of 

St.  Rep.  482.  Life  Insurance,"  p.  39;  Simons  v.  New 

8.  Alexander  on  Life  Insurance,  p.  York  L.  Ins.  Co.,  30  Hun  (N.  Y.)  309; 

la;  Pierce  v.  Equitable  L.  Ins.  Co.,  145  15  Ins.  L.  J.  150;  Uhlman  v.  New  York 

Mass.  56;  I  Am.  St.  Rep.  433;  18  Ins.  L.  L.  Ins.  Co.,  109  N.  Y.  421,  427;  4   Am. 

J.  no;  Simons  v.  New  York  L.  Ins.  St.   Rep.  482;  Pierce  v.  Ek]uitable   L. 

Co.,  38  Hun  (N.  Y.)  309;  15  Ins.  L.  ].  Assur.  Soc,  145  Mass.  56;  18  Ins.  L.  J. 

150,  where  the  court  says :  "The  plain-  no;  i  Am.  St.  Rep.  433. 

tiiT  has  forfeited  all  her  rights  under  6.  See  cases  in  following  notes,  and 

the  policy  named  as  a  contract  of  in-  compare  Alexander  on  Life  Insurance, 

surance,  by  the  failure  to  pay  the  an-  p.  12. 

nual  premiums,  and  so  her  rights  are  7.  Simons  v.  New  York  L.  Ins.  Co., 

foreclosed    for    that    reason    on    this  38  Hun  (N.  Y.)  309;  15  Ins.  L.J.  150, 

branch  of  the  case."     And  again   (p.  154. 

157):  "  It  must  be  borne  in  mind,  after  8.  Bogardus  v.   New   York   L.    Ins. 

all,  that  the  plaintiff  never  acquired  Co.,  loi  N.  Y.  328;  Simons  v.  New 

any  vested  rights  in  the  Tontine  fund,  York  L.  Ins.  Co.,  38  Hun  (N.  Y.)  309. 
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IL  The  Statitb  of  Pougt-HOLDIBI.— The  Tontine  relation  has 
been  compared  to  a  partnership,^  but  the  comparison  is  correct 
only  in  a  general  and  popular  sense.  It  has  been  expressly  de- 
cided that  holders  of  ordinary  policies  in  companies  organized 
on  the  stock  plan  are  not  partners,  even  though  they  share  to  a 
limited  extent  in  the  profits.*  The  same  has  been  held  of  mem- 
bers of  mutual  life-insurance  companies,'  and  unincorporated 
benefit  associations.^ 

There  seems  to  be  no  decision  which  applies  a  different  rule  to 
Tontine  policy-holders,  and  the  prevailing  doctrine,  which  denies 
to  them  the  right  to  compel  an  accounting,*  practically  settles 
their  status  as  different  from  that  of  partners. 

Nor  are  the  holders  members  or  stockholders  of  the  company 
which  insures  them.  Since  they  do  not  participate  in.  the  man- 
agement of  the  company,  or  enjoy  other  rights  of  membership, 
they  are  not  subject  to  its  burdens.* 

There  seems  to  be  somewhat  more  difficulty  in  determining 
whether  the  relation  of  trustee  and  cestuis  que  trustent  exists 

1.  Tlie  P(^C7-li01d«rt  are  not  Partnon.  and  never  as  much,  interest  upon  their 
— ^*A  Tontine  policj^ -holder  is  some-  payments  being  taken  into  account ;  and 
what  like  a  special  partner,  putting  cap-  hence  anj  dividend  to  them  under  this 
ital  into  a  mercantile  business  for  a  charter  could  in  no  proper  sense  be 
term  of  years.  He  would  not  be  al-  called,  as  to  them,  profits.  As  to  the 
lowed  to 'withdraw  his  capital  at  will —  company,  they  might  be  profits  earned 
that  might  ruin  the  business — but  at  by  good  management  and  too  large 
the  end  of  the  partnership  period  he  premiums — profits  earned  solely  out  of 
would  have  the  right  to  withdraw  his  the  stockholders.  These  so-calfed  prof- 
entire  capital  and  his  full  share  of  the  its,  when  divided,  would  be  simply  an 
profits."  Report  of  Committee  of  Ohio  equitable  adjustment  of  premiums  paid. 
Legislature,  appointed  to  investigate  If  such  profits  should  exist,  they  would 
insurance,  1885.  "  The  name  of  a  part-  show  that  the  company  had  been  ex- 
nership  composed  of  creditors  or  recip-  acting  more  premiums  than  were  just 
ients  of  perpetual  or  life  rents  or  annul-  and  fair;  and  the  excess  was  to  be  re- 
ties,  formed  on  the  condition  that  the  funded  in  this  mode.  This  novel  claim 
rents  of  those  who  may  die  shall  accrue  of  partnership  is  not  sustained  by  any 
to  the  survivors,  either  in  whole  or  in  authority."  People  v.  Security  L.  Ins., 
part."     Bouv.  L.  Diet.  etc.,  Co.,  78  N,  Y.  123-4;  34  ^^^  ^^P- 

2.  "  There  is  a  provision  in  the  char-  522.  See,  to  the  same  effect,  Bewley  v, 
ter  of  this  company  that  the  stock-  Equitable  L.  Assur.  Soc,  61  How.  Pr. 
holders  voAy  receive  a  semi-annual  div-  (N.  Y.)  345 ;  10  Ins.  L.  ].  636. 

idend    of   not    exceeding    three    and  8.  Cohen  v.  New  York  Mut.  L.  Ins. 

one-half  per  cent,  and  that,  at  intervals  Co.,  50  N.  Y.  610;   10  Am.  Rep.  522 ; 

of  three  years,  the  net  profits,  after  pay-  Taylor  v.  Charter  Oak  L.  Ins.  Co.,  59 

ing  such  dividends,  shall  be  paid,  twenty  How.  Pr.  (N.  Y.)  468. 

per  cent,  to  the  stockholders,  and  eighty  4.  Brown  t;.  Stoerkel,  74  Mich.  269. 

per  cent  to  the  policy-holders.     It  is  But  see  Pritchett  v,  Shafer,  2  W.  N.  C. 

claimed   that  this  sharing  in  the  prof-  (Pa.)  317. 

its  makes  the  policy-holders  partners.  5.  See  infra^  this  title.  Accounting, 
These  profits  were  not  to  be  paid  to  6.  The  Polloy-holden  are  not  Mem- 
them  as  the  income  of  any  business  bers  or  Stockholders. — '*  The  plaintiff  is 
which  they  were  carrying  on  or  in  not  a  member  of  the  corporation,  but  its 
which  they  were  interested.  They  creditor,  who  has  contracted  with  it. 
were  the  profits  of  the  company  in  its  At  the  end  of  a  fixed  period,  having 
business.  The  policj'- holders  could  complied  with  the  contract  on  his  own 
make  no  profits.  They  could  never  re-  behalf,  and  made  the  payments  re- 
ceive back  more  money  than  they  paid,  quired,  he  is  entitled  to  have  appor- 
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between  the  insurer  and  its  Tontine  policy-holders.  A  life-insurance 
company  is  not,  according  to  the  great  weight  of  authority,  a 
trustee  for  the  holders  of  its  ordinary  forms  of  policies.*  And  so 
far,  at  least,  a  similar  view  has  been  adopted  concerning  the  rela- 
tion of  the  company  to  its  Tontine  policy-holders.*  Even  in 
Massachusetts^  where  the  right  to  an  accounting  is  allowed  to  the 
insured,  the  absence  of  any  trust  relation  has  been  at  the  same 
time  admitted.'  In  Illinois,  however,  a  different  theory  is  ad- 
vanced. There  the  Tontine  fund  seems  to  be  regarded  in  the 
light  of  trust  money,  of  which  the  officers  of  the  company  are 
trustees  and  the  policy-holders  are  beneficiaries.* 

On  the  whole,  it  seems  that  the  status  of  Tontine  policy-holders 
is  not  materially  different  from  that  of  mere  general  creditors  of 

tioned  to  him  his  share  of  a  certain  filled.    The  idea  of  any  rights  in  plain - 

computed  fund.    The  defendant  has  no  tiff  beyond  those  secured  by  the  policy 

right  to  withhold  it,  as  a  corporation  at  its  maturity  cannot  be  maintained, 

may  withhold  a  dividend  from  a  stock-  There  being  no  trust  relation  between 

holder."    Pierce  v.  Equitable  L.  Assur.  them    and     the    company,    argument 

Soc,  145  Mass.  56;  I  Am.  St.  Rep.  433;  founded    upon    its    existence    cannot 

18  Ins.  L.  J.  114.  prevail,   irrespective    of   the    question 

1.  Are  tlie  Pollcy-holden  Cettult  Que  whether  or  not  the  corporation  realized 

Truftent? — Hencken  v.  U.  S.  L.  Ins.  profit." 

Co.,  9  Ins.  L.J.  912;  16  N.  Y.  Weekly  2.  "We  are  convinced,  after  a  care- 
Dig.  44;  Bewley  v.  Equitable  L.  Assur.  ful  examination  of  the  character  of  the 
Soc,  61  How.  Pr.  (N.  Y.)  345;  Mat-  relations  existing  between  the  parties, 
thew  V,  Northern  Assur.  Co.,  L.  R.,  9  that  it  cannot  be  said  that  the  defendant 
Ch.  Div.  80.  Compare  Re  Haycock's  is  in  any  sense  a  trustee  of  any  par- 
Policy,  L.  R.,  I  Ch.  Div.  611 ;  Lothrop  ticular  fund  for  the  plaintiff,  or  that  it 
V,  S  ted  man,  42  Conn.  589.  acts  as  to  him  and  in  relation  to  any 

In  Hencken  v.  U.  S.  L.  Ins.  Co.,  9  such   fund    in    a    fiduciary  capacity." 

Ins.  L.J.  916-17,  the  court  said  :  "The  Uhlman  v.  New  York  L.  Ins.  Co.,  109 

position  taken  in   plaintiff's  behalf  is  N.  Y.  428-9;  4  Am.  St.  Rep.  482.     See 

substantially  that  the  defendants  were  also   Bogardus  v.  New  York  L.  Ins. 

administering  a   trust   fund,  of  which  Co.,  loi  N.  Y.328;  Avery  v.  Equitable 

they  were   *cestuis  que  trustent,'   and  L.  Assur.  Soc.,  117  N.  Y.  451;  9  Ins.  L. 

having  made  profit  by  advantage  taken  }.  250;  Hunton  v.  Equitable  L.  Assur. 

of   unsuspecting    policy-holders,   they  Soc,  45  Fed.  Rep.  661;  Fuller  v.  Knapp, 

(plaintiffs)  are  enabled  to  set  aside  the  24  Fed.  Rep.  100;  Pierce  v.  Equitable 

transaction,    irrespective    of    the    fact  Assur.  Soc,  145  Mass.  56;  i  Am.  St. 

whether  or  not  they  suffered  damage.  Rep.  433;  18  Ins.  L.J.  110. 

A  trustee  cannot  deal  with  trust  funds  8.  Pierce  t^.  Equitable  L.  Assur.  Soc, 

to  his  own  aggrandizement;  the  profit  145  Mass.  56;  i  Am.  St.  Rep.  433;  18 

will  inure  to  the  benficiary.     But  there  Ins.  L.  J.  no. 

is  no  such  relationship  here.  Where  is  4.  In  Chicago  Mut.  L.  Indemnity 
the  fund  in  which  the  plaintiffs  as  policy-  Assoc,  v.  Hunt,  127  111.  257,  the  court 
holders  have  an  interest }  The  counsel  said  :  "  Such  officers  are  trustees,  hav- 
intimates  it  to  be  the  accumulated  as-  ine  funds  intrusted  to  their  care,  to  be 
sets  of  the  corporation  over  and  above  safely  and  honestly  kept  and  adminis- 
the  capital  stock.  If  this  be  sound,  tered,  not  for  their  own  benefit,  but 
there  is  a  right  of  property  belonging  solely  for  the  promotion  of  the  laud- 
to  some  one  at  some  time.  When,  and  able  objects  for  which  the  association 
to  whom,  and  how,  and  by  whom,  is  its  is  organized.  It  is  a  duty  of  primary 
amount  to  be  ascertained  ?  When  the  importance,  incumbent  on  all  trustees, 
sum  insured  is  paid  to  whomsoever  en-  to  keep  proper  accounts  of  trust  funds ; 
titled,  it  has  been  supposed  all  connec-  for  unless  that  is  done  the  beneficial 
tion  between  the  parties  to  the  policies  owners  are  subjected  to  constant  un- 
ends.  The  premiums  have  been  met,  certainty  as  to  their  rights,  and  to  a 
and  the  contract  of  the  company  ful-  constant    liability    to    be    defrauded. 
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the  company.  Aside  from  the  Illinois  decision  above  referred  to, 
the  courts  have  expressly  designated  them  as  creditors,*  and  con- 
tracting parties  with  the  company,*  or,  where  they  have  not  been 
so  specific,  have  practically  treated  the  relation  as  if  it  were  merely 
one  of  debtor  and  creditor.'  Still,  where  this  theory  would  favor 
one  class  of  policy-holders  to  the  prejudice  of  others,  it  is  not 
followed.  Thus,  under  a  plan  by  which  mutual  benefit  certifi- 
cates were  issued,  maturing  in  twenty-eight  years,  with  eight 
equal  periods  of  distribution,  it  was  held  that,  in  proceedings  to 
wind  up  the  concern,  members  whose  certificates  had  earned  the 
amount  of  the  first  distribution,  were  not  creditors,  in  the  sense 
that  such  amount  could  be  paid  in  full  out  of  the  assets  of  the 
company,  but  that  these  assets  were  to  be  shared  equally  among 
all  members.* 

m.  SieHTB  OF  IHSITBED  AND  BsvEFiGiABiES— 1.  Accounting. — 
Probably  the  most  important  question  with  which  the  courts 
have  yet  been  called  upon  to  deal  in  connection  with  Tontine 
policies,  is  the  right  of  a  holder  of  such  policy  to  demand  an  ac- 
counting from  the  company  in  respect  to  his  interest  in  the  Ton- 
tine fund.  The  peculiar  nature  of  this  fund  and  its  partial  de- 
pendence upon  the  skill  and  fidelity  with  which  it  is  managed, 
have  not  unnaturally  resulted  at  times  in  dissatisfaction  on  the 
part  of  the  insured,  which  has  led  to  a  resort  to  the  equitable  rem- 
edy of  accounting.     So  far  there  has  been  a  marked  difference  of 

Next  to  the  dutj  of  honestly  adminis-  company,  and  they  may,  therefore,  be 

tering  a  trust  fund  is  that  of  keeping  a  considered  together.  In  the  settlement 

true,  honest  and  intelligent  account  of  of  the  affairs  of  the  New  Jersey  Mu- 

such  administration."  tual  Life  Insurance  Company,  which 

1.  Are  tbe  Policy -liolden  Creditors  ?  had  become  insolvent,  there  appeared 

— Pierce  v.  Equitable  L.  Assur.  Soc,  to  be  three  classes  of  claimants:   (i) 

X45  Mass.  56;  18  Ins.  L.  J.  no.  Endowment  policies,  that  had  matured 

8.  Uhlman  v.  New  York  L.  Ins.  Co.,  by  lapse  of  time  previous  to  insolvency; 

109  N.  Y.  429;  4  Am.  St.  Rep.  482.  (2)  policies  upon  which,  before  insolv- 

8.  Bogardus  v.  New  York  L.   Ins.  ency,  all  payments  had  been  made  that 

Co.,  101  N.  Y.  328;  Avery  v.  Equitable  were  ever  to  be  made,  but  the  time  of 

L.  Assur.  Soc,  117  N.  Y.  451;  19  Ins.  maturing  the  policies   did  not   expire 

L.J.  250;    Hunton   v.    Equitable    L.  until  after  insolvency;  (3)  unmatured 

Assur.  Soc.,  45  Fed.  Rep.  661 ;  Fuller  policies.    In  marshaling  the  assets,  the 

V.  Knapp,  24  Fed.  Rep.  100.  court  treated  the  first-named  endow- 

4.  In  Re  Order  of  Fraternal  Guard-  ment  policy-holder  as  a  creditor,  and 
ian's  Estate  (Pa.  1894),  28  Atl.  Rep.  awarded  him  payment  in  full  out  of 
482,  the  supreme  court  adopted  the  the  assets,  on  the  ground  that  he  had 
opinion  of  the  auditor,  who  says:  *^  The  terminated  his  membership,  and  be- 
matured  certificate-holders  claim  to  be  come  a  creditor ;  the  other  two  policy- 
creditors  of  the  order  for  the  amount  holders  came  in  afterwards,  pro  rata. 
of  the  first  payments  on  their  certifi-  .  .  .  The  certificate-holder  here 
cates,  and,  in  support  of  this  position,  was  a  member  for  twenty- eight  years, 
relied  upon  two  cases:  Vanatta  v.  New  He  was  still  a  member  after  his  first 
Jersey  Mut.  L.  Ins.  Co.,*  31  N.  J.  £q.  installment  became  due,  and  he  was 
15,  and  Mayer  v,  Atty.  Gen*l,  32  N.  J.  bound  to  pay  further  assessments,  and 
Eq.  820.  While  the  aoove  appear  to  be  continue  to  take  part  in  the  manage- 
two  cases,  they  are  really  one,  as  the  ment  of  the  order.  The  auditor  cannot 
same  case  came  twice  before  the  court  bring  this  case  withiii  the  ruling  of 
in  settlement  of    the    one    insurance  Mayerz/.  Atty.  GenH,  32  N.  J.  Eq.  820.'' 
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opinion  as  to  granting  the  remedy.  The  courts  of  New  York 
have  refused  it  to  the  Tontine  policy-holder,  on  the  ground  that 
he  is  a  mere  general  creditor  of  the  conipany.*  So  in  the  federal 
courts,*  and  in  the  province  of  Ontario^  the  division  of  the  Ton- 
tine fund  is  viewed  as  a  matter  which  rests  largely  in  the  discretion 
of  the  company's  managers,  and  with  which  the  courts  will  not 
interfere  by  compelling  an  accounting. 

On  the  other  hand,  it  is  held  in  Massachusetts  that  the  holder 
of  such  a  policy  is  entitled  to  an  accounting,  not  on  the  ground 
that  he  is  a  cestui  que  trusty  and  the  insurer  a  technical  fiduciary,^ 

1.  Uhlman    v.    New  York   L.   Ins.  tion  of  the  parties  is  that  of  a  debtor 

Co.,  109  N.  Y.   431 ;  4  Am.  St.  Rep.  and  creditor    simplj,  the  amount  of 

483,  distinguishing  and  overrulingthe  such  debt  being  determinable  by  this 

</fc/Mm  in  Bogardus  v.  New  York  L.  equitable  apportionment  which,  taking 

Ins.  Co.,  loi  N.  Y.  338.     In  the  case  the  language  of  the  policy  into  con- 

first  cited,  the  court  said  :  **  We  think  sideration,  necessarily  means  that  the 

the  payment  of    a   premium    by  the  appointment  (apportionment)  is  to  be 

policy-holders  of  this  class  of  policies  is  made  by  the  corporation  through  its 

much  more  like  that  of  a  deposit  in  a  officers.'' 

bank  by  a  depositor,  as  to  which  it  is  8.  H  u  n  t  o  n  v.  Equitable  L.  Assur. 

conceded  there  is  no  such  relation  of  Soc,    45    Fed.    Rep.   661 ;    Fuller  v. 

trustee  Sind  cestui  que  trust.  (See  Foley  Knapp,  34  Fed.  Rep.  100. 

V.  Hill,  3  H.  of  L.  Cas.  38,  53.)  By  the  8.  Bain   v,  ^tna    L.    Ins.    Co.,  30 

very  terms  of  this  policy,  the  amount  Ont.  6. 

of  the    fund  is  necessarily  uncertain.  4.  In  Pierce  v.  Equitable  L.  Assur. 

What  it  may  be    depends,   not  only  Soc,  145  Mass.  56;  i    Am.  St.   Rep. 

upon  the  number  of  policies  taken  out  433;    18  Ins.  L.  J.  no,  the  court,  by 

during  the  period,  but  upon  the  num-  Devens,  J.,  observes :  **  It  is  said  that 

ber    of   policies    in   the   class   which  the  plaintiff  has  a  sufficient  remedy  at 

may    lapse  or  become   forfeited,  and  common  law;  that  he  can  bring  his 

upon   the  amount  of  the  proper  ex-  action  at  law ;  and  that,  upon  proper 

penses   of  the  company   which  shall  interrogatories  addressed   to  the  de- 

justly  become  chargeable  to  this  fund ;  fendant,  all  the  information  necessary 

so  that  the  dividend  which  may  come  for  the  proper  adjustment  of  the  ac- 

to  the  plaintiff  or  any  other  policy-  count  may  be  obtained.     But  even  if 

holder  depends  upon   numerous  con-  an  action  at  law  could  be  maintained, 

tingencies,  and  in  relation  to  all  these  where  an  account  is  complicated   so 

matters  the  parties  have  agreed,  in  spe-  that  a  full  examination  and  settlement 

ciiic  terms,  contained  in  the  policy  it-  of  previous  accounts,  transactions,  or 

self,  that  this  surplus  or  fund,  derived  methods  of  business  are  necessary,  and 

as  already  stated, '  shall  be  apportioned  where   the  whole  matter  is  entirely 

equally  among  such  policies  of  the  same  within  the  knowledge  of  the  defendant, 

class  as  shall  complete  their  ten-year  it  cannot  so  conveniently  or  accurately 

dividend  period.'     Here  is  the  extent  be  investigated  at  common  law  as  in 

of  the  obligation  of  the  defendant —  equity.    .    .    .    That  the  accounts  are 

that  it  shall  equitably  apportion  this  singularly  complicated,  and  that  the 

sum.    As  has  been  said,  there  is  no  method  by  which   the  value  of    the 

title  in    the    plaintiff  to    any  specific  shares  of  the  plaintiff  which  he  has  ob- 

moneys.    There  is,  in  reality,  no  spe-  tained  by  full  payment  of  his  premiums 

cific  or  separate  fund,  as  it  is  made  up  and  completion  of  his  Tontine  period  is 

simply  by  a  system  of  debits  and  cred-  ascertained,  is  one  of  much  complexity 

its  contained  in  the  books  of  the  com-  and  difficulty  in  its  application,  appears 

pany,    which   debits    and    credits  are  from  the  evidence  reported.     A  court 

made  during  the  running  of  the  Ton-  of  equity  is  the  appropriate  tribunal  for 

tine  period.    There  is  no  separation  of  dealing  with  such  an  account,  and  the 

the  fund  belonging  to  this  system,  and  defendant  is  fairly  bound  to  produce  an 

no  legal  necessity  for  such  separation  account  from  the  data   in  its  posses- 

from  any  other  fund  or  property  be-  sion  which  shall  show  that  it  has  com- 

longing  to  the  defendant.    The  situa-  plied   with  its   promise   equitably  to 
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but  by  virtue  of  the  general  jurisdiction  over  accounts  conferred 
on  courts  of  equity  by  the  statute  of  that  state.^  It  is  noticeable 
however,  that  the  United  States  court,  in  accordance  with  the 
rule  above  indicated,  though  sitting  in  MassachusettSy  and  con- 
struing the  same  statute,  refuses  to  allow  an  accounting.^  In 
lUinoiSy  the  supreme  court,  while  not  passing  specifically  upon 
the  right  to  an  accounting,  holds  that  the  officers  of  the  company 
are  trustees  of  the  Tontine  fund,'  and  this  doctrine  would  seem 
to  include  the  right  of  the  insured  to  compel  them  to  account  for 
its  administration. 

2.  Befoimation  of  Polioy. — The  reluctance  of  the  court  of  New 
York  to  interfere  with  the  management  of  the  Tontine  fund,  is 
shown  not  only  in  suits  for  an  accounting,  but  also  in  applications 
to  reform  Tontine  policies.  That  the  insured  was  induced  to  en- 
ter into  his  contract  by  representations  that  his  share  in  the  fund, 
at  the  end  of  the  Tontine  period,  would  be  much  larger  than  it 
proved,  has  been  regarded  as  insufficient  to  entitle  the  beneficiary 
to  a  reformation  of  the  policy.* 

apportion  to  the  plaintiff  his  share  in  does.     We  must  consider  the  question 

the  accumulations  made  through  the  as  affected  by  the  incorporation  of  the 

operation  of  the  Tontine  provisions  in  contract  in  the  plaintiff's  complaint, 

his  policy."  She  does  not  pretend  that  any  fraud  or 

1.  Massachusetts  Pub.  Stat,  ch.  152,  any  imposition  was  practised  upon 
^  2,  cl.  10,  which  confers  such  jurisdic-  her,  by  which  she  was  induced  to  ac- 
tion "  where  the  nature  of  an  account  cept  the  policy,  nor  that  there  was  any 
is  such  that  it  cannot  be  conveniently  fraudulent  suppression  or  omission  of 
and  properly  adjusted  in  an  action  any  part  of  their  agreements.  She  does 
at  law/'  not  show  that  there  was  some  mistake 

2.  See  cases  cited  in  note  2,  p.  66.  in  the  contract  of  assurance,  which  was 
8.  See  supra^  this  title,   The  Status     mutual  or  which  resulted  in  mutual 

of  Policy-holders,  error.  Her  whole  subject  of  complaint 
4.  Avery  t'.  Equitable  L.Assur.  Assoc,  is  that  the  defendant's  representation 
117  N.  Y.  451 ;  19  Ins.  L.  J.  250;  Sim-  as  to  the  sum  payable  in  a  certain 
ons  T'.  New  York  L.  Ins.  Co.,  38  Hun  contingency  was  not  contained  as  an 
(N.  Y.)  309;  15  Ins.  L.  J.  150.  In  the  agreement  of  the  policy.  But  is  that 
former  case  the  complaint  alleged  that  a  well-founded  basis  of  complaint  on 
it  was  agreed  that  the  insured  might  her  part.^  What  was  solicited  of  her 
withdraw,  at  the  end  of  the  Tontine  husband  to  take  out,  and  what  he 
period,  the  sum  of  $7,170,  and  referred  agreed  to  and  did  accept,  was  a  pecul- 
to  an  attached  memorandum  given  to  iar  form  of  policy,  differing  from  the 
the  insured,  which  named  this  sum  plain  and  ordinary  contract  of  life  as- 
as  one  of  the  ** Estimated  Results."  It  su ranee,  under  which  the  defendant 
was  also  alleged  that  the  company  had  would  become  liable  for  a  certain  sum, 
refused  to  pay  this  sum  and  had  al-  and  only  upon  the  death  of  the  as- 
lowed  only  $5,076.80.  Plaintiff  prayed  sured.  Under  the  policy  negotiated 
for  such  a  reformation  of  the  contract  for,  if  the  assured  survived  the  stated 
as  would  insert  the  sum  of  $7,170  as  period  of  fifteen  years,  the  sum  he 
a  substitute  for  the  Tontine  clause,  might  elect  to  receive  in  cash  was,  in  its 
which  provided  that  the  insured  might  nature,  uncertain,  and,  in  the  nature  of 
withdraw  ^  the  policy's  entire  share  of  things,  incapable  of  being  exactly  com- 
the  assets."  The  court,  after  discuss-  puted  in  advance.  This  appears  from 
ing  the  general  principles  upon  which  the  language  of  the  policy  itself,  which 
contracts  may  be  reformed,  says :  describes  it  as  issued  under  the  Tontine 
'*  Does  the  plaintiff  make  out  an  equi-  savings  fund  plan,  and  indicates  its 
table  case  for  the  interference  of  the  speculative  possibilities,  in  declaring  it 
court?    I  am  unable  to  say  that  she  entitled  to  an  equitable  apportionment, 
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3.  Assignment  of  Policy. — The  right  of  the  assured  to  assign  his 
policy  so  as  to  confer  upon  another  the  power  to  receive  the  full 
benefit  of  its  provisions,  is  not  so  extensive  as  in  the  case  of  most 
other  contracts,  for  the  parties  in  interest  in  the  modem  life- 
insurance  policy,  as  a  rule,  include  not  only  insurer  and  insured, 
but  the  beneficiary  as  well.  The  latter  is  usually  ^  regarded  as 
having  a  vested  right  in  the  contract,  such  as  no  assignment  can 
impair.*  So  the  insured  in  a  Tontine  policy,  where  the  benefi- 
ciaries pay  the  premiums,  cannot  assign  it  so  as  to  affect  the 
right  of  the  latter,  even  though  it  provides  that  the  surplus  divi- 
dends, if  any,  shall  be  payable  to  the  insured  "  or  assigns."'  Of 
late,  however,  policies  are  often  made  payable  to  the  insured's 
estate,  and  where  such  is  the  case,  a  Tontine  assignment  of  the 
same  to  a  fiducial  agency  is  valid,  and  payment  to  the  latter  is  a 
good  defense  to  an  action  by  the  administrator.^ 

with  other  like  policies,  of  the  surplus  conflict    in    the    authorities,    but  the 

or  profits  derived  from  such  policies  in  weight  is  stronglj  in  favor  of  the  rule 

the  class  as  shall  cease  before  the  com-  stated  in  the  text.    See  Cooke  on  Life 

pletion  of  their  respective  Tontine  div-  Insurance,  pp.  123-126,  and  notes, 

idend  periods.    The  plaintiff  expressly  2.  In  Washington  Central  Bank  v. 

alleges  that  such  was  agreed  upon  as  Hume,  128   U.    S.  195,  the  court,  by 

the  policy,   and  the  memorandum  Fuller,  C.  J.,  said:  "It  is   indeed  the 

which  she   rests  upon   as  presenting  general    rule  that  a   policy  and    the 

what  was  to  be  the  defendant's  agree-  money  to  become  due  under  it,  belong, 

ment  of  assurance,  describes  the  pro-  the  moment  it  is  issued,  to  the  person 

posed  policy  as  of  that  nature."  Then,  or  persons  named  in  it  as  the  benefi- 

as  to  the  legal  efifect  of  the  estimates,  ciary  or  beneficiaries,  and  that  there  is 

it  is  further  observed  :     "  I  think  we  no  power  in  the  person  procuring  the 

may  assume  that  the  defendant's  ofl[i-  insurance  by  any  act  of  his,  by  deed  or 

cers   made   these  estimates  as   liberal  by  will,  to  transfer  to  any  other  person 

as  it  was  possible,' and  that  they  repre-  the   interest    of    the    person  named," 

sented  the  chances  in  as  favorable  a  c:<7f»^  Blisson  Life  Ins.  (2d  ed.),p.  517; 

light  as  they  could.     That  is   quite  Glanz  f .  Gloeckler,  xo  111.  App.  484; 

possible  and   probable;   but   that  as-  104  111.  573;  Wilburn  v,   Wilburn,  83 

sumption   would   not  affect  the  ques-  Ind.  55;  Ricker  r.  Charter  Oak  Ins. 

tion.    The  results  of  such  a  plan  of  as-  Co.,  27  Minn.  193;  38  Am.  Rep.  289; 

surance  were  matters  of  opinion,  and  Charter  Oak  L.  Ins.  Co.  r.  Brant,  47 

they  are  not  considered  as  important  Mo.  419;  4  Am.  Rep.  328;  Gould  v, 

in   equity.      The  avenues  of  inquiry  Emerson,  99  Mass.  154;  96  Am.  Dec. 

were  equallj' open  to  the  parties,  and  720;    Knickerbocker    L.   Ins.   Co.    v, 

probably  the  experience  of  the  officers  Weitz,  99  Mass.  157. 

was  of  more  use  to  them  than  to  the  8.  Ferdon    v.  Canfield,    104  N.    Y. 

general   public.     Their  statements  of  143;  17  Ins.  L.  J.  73,  holding  also  that 

what  the  assured  might  possibly  gain  although  the  title  of  defendants,  who 

under  that  plan  do  not  amount  to  mis-  were  claiming  as  assignees  of  the  bene- 

representation;  and  if  the  assured  ac-  ficiaries,    might    be    incomplete,    the 

cepted  the  policy  relying  upon  them,  plaintiffs  were  not  bettered  thereby, 

and  the  result  is  not  as  supposed  or  esti-  4.  In  Hill  r.  United  L.  Ins.  Assoc, 

mated,  that  presents  no  ground  for  re-  154  Pa.  St.  29,  the  arrangement  involved 

lief.     It  was,  and  in  the  very  nature  of  a  new  application  of  the  Tontine  plan, 

the  plan  could  only  be,  problematical  It  appears  to  have  been  in  the  usual 

or  speculative.      The  figuring  out  of  form  of  certificates  of   membership  in 

the    chances  of   the  assured,   in    the  mutual  benefit  societies.    The  Tontine 

chances  of  all  of  his  class,  could  only  provisions  were  supplied  by  a  separate 

be   based    on   hypothetical   facts  and  instrument,  assigning  the  certificate  to 

figures."               '  the  fiducial  agency  which  was  described 

1.  But   not  always.    There  is  some  as  the   trustee    and  assignee  of    the 
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TOOK. — See  note  i. 

TOOLS — (See  EXECUTIONS,  vol.  7,  p.  135;  STATUTES,  vol.  23, 
p.  399). — The  word  comprehends,  in  its  general  acceptation,  instru- 
ments and  implements  of  manual  operation,  particularly  such  as 
are  used  by  mechanics  and  farmers.*  But  the  word,  as  used  in 
exemption  laws,  is  not  confined  to  such  instruments  as  are  actu- 
ally used  with  the  tradesman's  own  hands.'  Nor,  when  tools 
necessary  for  the  prosecution  of  a  trade  or  occupation  are 
exempted,  will  the  exemption  be  confined  to  those  only  which  are 
absolutely  necessary,  but  may  include  those  of  an  expensive  and 
improved  character.*    Yet,  on  the  other  hand,  the  most  liberal 

holders  of  ten  such  certificates.    These  subsistence  in  their  respective  occupa- 

constituted  the  Tontine  class,  the  sur-  tions.    The  exemption  is   not  limited 

vivorsof  which  were  to  share  the  prof-  merel^r  to  the  tools  used  by  the  trades- 

its     from    the    ten    certificates.    The  man  with  his  own  hands,  but  comprise 

court  also  held  that  the  arrangement  such  in  character  and  amount  as  are 

was  lawful  and  was  not  a  gambling  necessary  to  enable  him  to  prosecute 

contract.  his  appropriate  office  in  a  convenient 

1.  In  Harrison  v,  Manship,  120  Ind.  and  usual  manner,  and  the  only  rule  by 
43,  a  complaint  charging  that  the  de-  which  it  can  be  restricted  is  that  of 
fendant  "  took  and  drove  off  my  ducks  good  sense  and  discretion  in  reference 
and  sold  them  "  without  a  colloquium  to  the  circumstances  of  each  particular 
or  innuendo,  was  held  to  state  no  cause  case.  It  would  be  too  narrow  a  con- 
of  action.'  But  in  Stringham  v.  Cook,  struction  of  a  humane  and  beneficial 
75  Wis.  589,  it  was  held  that  a  com-  statute  to  deny  to  tradesmen,  whose  oc- 
plaint  alleging  that  the  defendant  cupation  can  hardly  be  pi*osecuted  at 
wrongfully  *'  took "  timber  from  the  all,  much  less  to  any  profitable  end, 
lands,  was  a  substantial  charge  of  without  the  aid  of  assistance,  as  jour- 
^'wrongful  cutting."  neymen  and  apprentices,  as  a  necessary 

2.  Lovewell   v,  Westchester   F.  Ins.  means  of  their  employment."  ■ 

Co.,  124  Mass.  418;  Oliver  v.  White,  18  So  in  Daniels  v.  Hay  ward,  5  Allen 

S.  Car.  255.  (Mass.)  43,  it  was  held  that  machines 

In  State  v.  Zaddock,  6  Vt.  594,  it  was  of  simple  construction,  moved   by  the 

held  that  the  crucible  was  not  a  tool  or  hand  or  foot,  used  in  the  manufacture 

instrumentfUnderastatuteof  the6/'»iVe^/  of  boots,  were  exempt,  although    the 

States  making  it  a  criminal  offense  for  owner  employed  a  number  of  men  un- 

one  to  have  in  his  possession  any  dye,  der  him,  by  whom  the  machines  were 

stamp,  or  instrument  or  tool    .     .    .  used. 

for  the  purpose  of  forging  or  counter-  But  where  the  owner  of  tools  is  not 

feiting.  a  tradesman,  and   does  not  use  them 

In  a  Policy  of  Insurance — Pattams. —  himself,  but  employs  others  to  work  for 

Patterns  used  in  manufacturing  are  in-  him,  the  tools  are  not  exempt.     Aber- 

cluded  within  the  meaning  of  the  word  crombie  v.  Alderson,  9  Ala.  981. 

**  tools,"  used  in  an  insurance  policy  in-  4.  Seeley  v.  Gwillim,  40  Conn.  106; 

suring  fixed  and  movable  machinery,  Caswell  v.  Keeth,  12  Gray  (Mass.)  351. 

engines,  lathes,  and  tools.    Lovewell  v.  In  Healey  r.  Bateman,  2  R.  I.  4S4«it 

Westchester  Ins.  Co.,  124  Mass.  418.  was  said  that  it  certainly  could  not  have 

So  a  policy  of  insurance  on  "  tools  used  been  intended  that  the  term  *' tools  nec- 

in  the  manufacture  of  boots  and  shoes,''  essary  for  his  usual  occupation  "  should 

covers  patterns  for  making  boots  and  be  understood  to  mean  those  of  absolute 

shoes.    Adams  v.  New  York,  etc.,  Ins.  necessity ;  namely,  those  without  which 

Co.  (Iowa,  1892),  51  N.  W.  Rep.  IT49.  the  debtor  could  not  prosecute  his  work 

3.  In  Howard  v.  Williams,  2  Pick,  at  all,  but  such  as  are  reasonably  nec- 
(Mass.)  %'i^  Lincoln,  J.,  in  reference  to  essary  for  the  prosecution  of  it  advan- 
the  statute  exempting  tools, said:  ** The  tageously  and  usefully.  Any  other 
design  and  effect  of  the  law  are  to  se*  construction  would  be  very  little  pro- 
cure to  handicraftsmen  the  means  by  tection,  since  any  mechanic  may  in 
which   they  are  accustomed  to  obtain  some  way  go  on  with  his  work  with  a 
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definition  of  the  words  "  working  tools  '*  will  not  include  compli- 
cated machinery.*  So  the  simple  instruments  used  in  husbandry 
may  properly  come  within  the  exemption,*  but  not  a  threshing 
machine.^ 

For  numerous  illustrations  of  what  have  been  held  to  be  within 
the  meaning  of  working  tools,  implements,  etc.,  as  used  in  exemp- 
tion laws,  see  note  4. 

verj'   much   smaller  amount  of    tools  8.  Pierce  v.  Gray,  7  Gray  (Mass.) 67; 

than  are  supposed  to  be  necessary  for  Wilkinson  v.  Alley,  45  N.  H.  551.     A 

doing  his  work  to  advantage.  farmer's  ploAv,  cart-wheels  and  rigging, 

1.  Buckingham  r*.  Billings,  13  Mass.  harrow,  drags,  etc.,  have  been  held  to 

82;    Danforth  v.  Woodward,  10  Pick,  be  tools.     Wilkinson  v.  Alley,  45  N. 

(Mass.)  143;  Ford  v,  Johnson,  24  Barb.  H.   551.     But  see   Dailey  v.    May,   5 

(N.  Y.)   34;     Boston   Belting  Co.   v,  Mass.  313. 

Ivens,  28  La.  Ann.  596  ;  Knox  v,  Chad-  In  the  Vermont  statute  exempting 

bourne,  28  Me.  160  ;   48  Am.  Dec.  487.  "  such  tools  as  may  be  necessary  for  up- 

In  Buckingham  t;.  Billings,  13  Mass.  holding  life,"  the   word  ^^ tools''  has 

82,  the  court  said  that  the  statute  ex-  been  held  to  extend  to  such  farming 

empting   tools   should   be    understood  tools  as  are  used  by  hand  and  to  include 

to  designate  those  simple  instruments  hoes,  axes,  pitchforks,  shovels,  spades, 

which  are  commonly  used  by  the  hand  scythes,  snaths,  cradles,  and  other  tools 

of  man  in  some  manual  labor  necessary  of  a  like  character;  but  does  not  include 

for  his  subsistence,  and  not  complicated  machinery  or  implements  used  by  oxen 

machinery  and  expensive  utensils  which  and  horses,  as  carts,  plows,  harrows, 

might  be  of  great  value.     But  see  Pat-  mowers  and  reapers.    The  court  said  : 

ten  V.  Shepard,  4  Conn.  450.  *^  We  think  this  a  sound,  reasonable 

In  Batchelder  x\  Shapleigh,  i  Fairf.  construction  of  the  statute,  and  we  see 

(Me.)  135,  a  mill  saw  was  held  not  to  noreason  why  one  who  carries  on  farm - 

be  a  tool.     And  in  Kilburn  v.  Dem-  ing  to  any  extent  should  not  have  such 

ming,  2  Vt.  404,  an  instrument  called  simple  mechanical  tools  exempt  from 

a  **  billy  and  jenny,"  used  for  spinning  attachment  as  are  indispensable  for  re- 

and  manufacturing  cloth,  was  held  not  pairing  farming  implements,  and  which 

a  tool.  he  procures  for  his  own  use,  and  which 

In  Sylvester  v,  Seymour,  35  Vt.  427,  he  in  fact  uses  as  much  as  a  mechanic, 
a  machine  for  shaving  and  splitting  He  is,  or  may  be  compelled  to  perform 
leather  operated  either  by  hand  or  such  mechanical  work  in  order  to  get 
steam,  was  held  not  to  be  exempt  from  along  with  his  ordinary  farming  opera- 
attachment  as  a  tool  necessary  for  up-  tions,  and  if  so,  he  must  have  the  tools 
holding  life.  and  should  hold  them  exempt  from  ex- 

The  printing  or  stamping  block  of  a  ecution."     Garrett  v.  Patchin,  29  Vt. 

painter  of  oilcloths  of  an  expensive  kind,  248 ;  70  Am.  Dec.  414. 

used  in  the  business  requiring  extensive  8.  Myer  v,  Myer,  23  Iowa  359;  Ford 

buildings  and  numerous  workmen,  are  v.  Johnson,  24  Barb.  (N.  Y.)  364. 

not  necessary  tools  to  the  tradesman.  4.  Miulcal  Initmznentt. — It  has  been 

Riche  V.  McCauley,  4  Pa.  St.  471.  held  that  the  piano  of  a  music  teacher, 

A  gin  and  grist  mill,  are  not  exempt  used  in  her  profession  or  business,  is 

as  tools.  Cullers  7\  James,  66  Tex.  494;  an  implement,  and  exempt.     Amend 

nor  a  weaver's  loom,  McDowell  I'.  Shot-  v.  Murphy,  69  111.  337.     So,  a  violin 

well,  2  Whart.  (Pa.)  26.  and  bow  of  a  musician.     Goddard  t^ 

In  Seeley  v.  Gwillim,  40  Conn.  160,  ChaflTee,  2  Allen  (Mass.)  395.  So,  also, 

where  a  debtor  carried  on  the  business  a  cornet.  Baker  v.  Willis,  123  Mass.  95; 

of   bookbinding    and    manufacturing  25Am.  Rep.  61. 

blank  books  with  the  assistance  of  sev-  Watohet. — Where  a  watch  was  hung 

eral  employes,  and  for  the  purpose  had  up  for  use  in  a  house,  the  family  hav- 

sundry  machines,  all  of  which  were  ing  no  clock,  whose  daily  avocations 

operated  by  hand,  and  all  of  which,  as  were  such  in  nature  that  a  timepiece 

well  as  the  tools,  would   have  been  was    indispensable,    it   was    included 

needed  if  he  had  done  the  work  alone,  within  the  term  working  tools  in  Bit- 

it  was  held  that  the  machines  were  not  ting  v.  Vanderburg,  17  How.  Pr.  (N. 

exempt,  although  the  tools  were.  Y.)8o.  But  in  Rothschild  v,  Boelter,  18 
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The  tools    of    one  who   abandons  his  trade   are    no  longer 

exempt.*  A  mere  suspension  of  operation,  however,  does  not 
constitute  such  an  abandonment  as  will  render  them  liable  to 
execution.* 

Minn.  361,  it  was  held  that  the  watch  Norris  v,  Hoyt,  18  N.  H.  196;  Davis  v, 

of  a  cigar-maker,  used  by  him  to  time  Wood,  7  Mo.  196.     See  also  Miller  v, 

hts  workmen,  was  not  exempt  as  an  in-  Menke,    56  Tex.    539;    McDonald  t\ 

strument  used  for  the  purpose  of  carry-  Campbell,  37  Tex.  614.     See  Execu- 

ing  on  his  trade.  '*  His  workmen  could  tions,  vol.  7,  p.  135. 

make  as  many,  and  as  good  cigars,  if  he  8.  Harris  v,  Hayne,  30  Mich.  140. 

were  to  keep  their  time  and  '  regulate  In  Caswell  v.  Keath,  12  Gray  (Mass.) 

his  duties,'  whatever  that  may  mean,  352,  it  was  said  that,  ^  The  distinction 

by  the  sun."  between  withdrawing  from  the  pursuit 

Dentists' tools  come  within  the  mean-  of  a  particular  trade  or  occupation, 
ing  of  mechanical  tools.  "A  dentist,  in  with  the  determination  never  to  re- 
one  sense,  is  a  professional  man,  while  sume  it,  and  a  temporary  diversion 
in  another  sense  his  calling  is  made  from  its  prosecution,  while  engaged  in 
mechanical,  and  the  tools  he  employs  conducting  some  other  business  or  en- 
are  used  in  mechanical  operations."  terprise  not  intended  to  be  of  perma- 
Maxon  v.  Perrott,  17  Mich.  342.  See  nentordurable  continuance,  is  clear  and 
also  Duporron  v.  Communy,  6  La.  definite.  ...  To  secure  to  himself 
Ann.  789.  But  see  Whitcomb  v.  Reed,  the  privileges  and  benefits  intended  to 
31  Miss.  567,  where  it  was  held  that  be  conferred  by  the  provisions  of  the 
dentistry  was  not  a  trade,  nor  a  dentist  statute,  an  artisan  is  not  required  to 
a  mechanic.  ply  his  trade  without  any  possible  inter- 

mscollanaoiis. — A  hunter's  gun  has  mission  or  the  occurrence  of  aoy  inter- 
been  regarded  as  a  tool,  Choate  v,  ruption  in  its  pursuit.  If,  for  instance. 
Redding,  18  Tex.  581;  also  a  fisher-  owing  to  the  general  stagnation  of 
man's  net  and  boat,  Sammis  v.  Smith,  business,  he  cannot,  for  a  season,  find 
I  Thomp.  &  C.  (N.  Y.)  444;  a  canal  remunerative  employment  in  carrying 
boatman's  towline  has  been  exempted  it  on,  or  if,  from  personal  infirmity  or 
as  a  working  tool.  Fields  v,  Moul,  15  other  intervening  impediment,  it  be- 
Abb.  Pr.  (N.  Y.)  6;  a  barber's  chair  comes  necessary  or  expedient  that  he 
and  foot-rests,  are  tools.  Allen  v.  should  resort  temporarily  to  some 
Thompson,  45  Vt  472.  other  department  of  industry  to  obtain 

The  abstracts,  a  cabinet,  and  a  table  of  means  of  supporting  himself  and  his 
an  abstractor  of  titles,  have  been  held  family,  he  cannot,  as  long  as  he  enter- 
to  be  tools  and  instruments  exempt  tains  an  intention  to  return,  as  soon  as 
from  execution.  Davidson  v,  Sechrist,  circumstances  will  permit,  to  occupa- 
28  Kan.  232.  tion  and  employment  in  his  trade,  be 

Cheese  vats,  presses,  and  knives  of  a  said  to  have  given  up  or  abandoned  it. 

person  engaged  in  making  cheese,  have  The  tools   and  instruments   requisite 

been    held    exempt    from    execution,  to  carry  it  on  in  the  usual  and  ordinary 

Fish  V,  Street,  27  Kan.  270.  manner  in  which  such  business  is  con- 

The  surgical  instruments  of  a  physi-  ducted  are,  in  the  meantime,  still  things 

clan  have  been  held  to  be  exempt  as  of  necessity  to  him  within  the  mean- 

his  tools.     Robinson's  Case,  3  Abb.  Pr.  ing  of  the  law."    The  court  further 

(N.  Y.)  416.  And  so  the  office  furniture  says  that  the  provisions  of  all  the  stat- 

of  a  practicing  lawyer.     Abraham  v,  utes  upon  this  subject  are  intended  for 

Davenport,  73  Iowa  xii.     But  a  law-  the  relief  and  benefit  of  persons  pos- 

yer's  library  was  not  exempt  under  a  sessed  of  little  property,  and  depend- 

statute  exempting  **  the  common  tools  ent  upon  their  daily  labor,  or  the  mod- 

of  a  man's  trade."     Lenoir  v.  Weeks,  erate  income  derived  from  their  usual 

20  Ga.  596.  and  ordinary  avocations,  and  should  be                               ' 

8bop   or   Building.  —  In    Holden  v,  so  interpreted  as  to  effectuate  this  ob-                               j 

Stranahan,  48  Iowa  70,  it  was  held  that  vious  purpose  of  their  enactment. 

the  building  in  which  a  photographer  A  carpenter  who  enlisted  as  a  volun-                               1 

or  mechanic  carries  on  his   business,  teer  in  time  of  war  does  not  so  abandon 

even  though  it  be  personal  property,  is  his  trade  as  to  render  the  tools  there- 

not  exempt  from  execution  as  tools.  of   liable  to  seizure  under  execution.                               j 

1.  Willis    V.    Morris,  66  Tex.  629;  Abramsz/.  Pender,  Bush.  (N.  Car.)  26a 
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I.  Definition,  72. 
II.  Distinguished    from     Contracts 
and  Crimes,  73 

III.  Persons  Liable  for  Torts,  75. 

1.  For  Their  Own  Torts ^  75. 

2.  For  the  Torts  of  Others^  75. 

IV.  Wrongs  Affecting  Personal 
Safety  and  Security,  76. 

1.  Assault  and  Battery,  76. 

2.  False  Imprisonment,  76. 

3.  Malicious  Prosecution,  76. 
V.  Libel  and  Slander,  76. 

VI.  Deceit,  77. 
VII.  Wrongs     Affecting     Domestic 
Relations,  77. 
I.   Of  Husband  and  Wife,Tj, 


3.   Of  Parent  and  Child, 'j'j, 
3.  W"  Guardian  and  Ward,  ^j'j, 

t.  Of  Master  and  Servant^  77. 
njuries  to  Real  Property,  77. 
IX.  Injuries  to   Personal   Property, 

78. 

X.  Wrongs   Affecting   Easements, 

78. 

XI.  Infringements  of  Copy  rights. 
Patents,  and  Trade-marks,  78. 
XII.  Violation  of  Water  Rights,  78. 

XIII.  Damage  by  Animals,  78. 

XIV.  Escape  of  Dangerous   Substan- 
ces, 78. 

XV.  Nuisances,  78, 
XVI.  Negligence,  79. 


I.  Befinitiok. — **  The  word  tort  means  nearly  the  same  thing 
as  the  expression  civil  wrong.  It  denotes  an  injury  inflicted 
otherwise  than  by  mere  breach  of  contract ;  or,  to  be  more  nicely 
accurate,  a  tort  is  one's  disturbance  of  another  in  rights  which  the 
law  has  created,  either  in  the  absence  of  contract  or  in  conse- 
quence of  a  relation  which  a  contract  had  established  between 
the  parties."  * 

n.  DlSTDTGinSHED  FBOM  Ck)KT&ACT8  AND  CSDCEa — A  tort  may  be 
distinguished  from  a  contract,  in  that  a  contract  involves  the 
agreement  of  at  least  two  parties,  whereas  a  tort,  as  such,  involves 
no  agreement.*  Persons  jointly  committing  torts  are,  as  a  rule, 
severally  liable  without  any  right  of  contribution  from  each 
other.^  In  many  cases,  persons  under  disability  to  make  con- 
tracts are  nevertheless  liable  for  their  torts ;  *  and  at  common  law 


1.  Bish.  on  Non-contract  Law,  ^  4.  ^*  In    general   it  may   be    said,   that 

The  author  adds:  "Of  course  the  wrong  whenever  the  law  creates  a  right,  the 

must  be  of  a  sort  which  the  law  re-  violation  of  such  right  will  be  a  tort; 

dresses;  not  a  mere  infraction  of  good  and  wherever  the  law  creates  a  dutv, 

morals."  the  breach  of  such  duty,  coupled  with 

'*  The  word  torts  is  used  to  describe  consequent  damage,  will  be  a  tort  also, 

that  branch  of  the  law  which  treats  of  This  applies  not  only  to  the  common 

the  redress  of  injuries  which  are  neither  law,  but  also  to  such  rights  and  duties 

crimes   nor  rights   from  the  breach  of  as  may  be  created  by  statute."     Bouv. 

contracts.     All    acts    or   omissions  of  L.  Diet., /tV.  **  Torts, 

which  the  law  takes  cognizance  may  in  Scope  of  this  Title. — As  the  whole 

general  be  classed  under  the  three  heads  law  of  torts  has  been  treated,  or  will  be 

of  contracts,  torts,  and   crimes.     Con-  treated,  in  various  titles  throughout  this 

tracts  include  agreements,  and  the  in*  work,  it  is  deemed  unnecessary  to  at- 

juries  resulting  from  their  breach.  Torts  tempt  a    comprehensive   treatment  of 

include    injuries   to    individuals;    and  the  subject  here.   But  it  is  believed  that 

crimes,  injuries   to   the   public  or  the  an   analysis,  accompanied    by   specific 

state."     Bouv.  L.  Diet.,  tit,  **  Torts ;  "  i  cross-references  to  other  titles  where 

Hill  on  Torts,  i.  the  law  will  be  found,  will  be  helpful  to 

**A  tort  is  an  act  or  omission  giving  those  who  consult  this  title, 

rise,  in  virtue  of  the  common-law  ju-  8.  See   Contracts,   vol.  3,  p.  823. 

risdiction  of  the  court,  to  a  civil  remedy  See  also  Pollock  on  Torts,  p.  i. 

which  is  not  an  action   of  contract."  8.  Contribution,  vol.  4,  p.  12. 

Pollock  on  Torts,  4.  4.  Contract,  vol.  3,   p.  862 ;   In- 
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the  death  of  either  party  destroys  the  right  of  action  for  a  tort.* 
The  line  of  demarkation  between  contracts  and  torts  is  not,  how- 
ever, perfectly  defined.  Many  torts  arise  out  of  a  state  of  facts 
which  constitutes  also  a  breach  of  contract,  and  in  that  event,  the 
injured  party  may  elect  to  bring  his  action  either  ex  contractu  or 
ex  delicto.^  Again,  there  are  cases  in  which  a  tort  may  be  so 
committed  as  to  give  rise  to  an  implied  contract ;  as  where  one 
wrongfully  disposes  of  the  property  of  another  and  receives  the 
consideration  therefor.  In  such  cases  the  injured  party  may 
waive  the  tort,  and  sue  on  the  contract  for  the  consideration 
received  by  the  wrongdoer.' 

So,  too,  the  same  state  of  facts  may  constitute  a  crime  for 
which  the  offender  may  be  prosecuted  at  the  suit  of  the  public  or 
state,  and  a  tort  for  which  the  injured  party  may  maintain  a  civil 
action  for  damages.* 

It  was  once  supposed  to  be  the  law  in  England^  that  if  the 
crime  amounted  to  a  felony,  the  injured  party's  civil  remedy  was 
merged  in  the  felony,*  but  it  has  long  been  settled  that  in  such 

FANTs,  vol.  10,  p.  668;  Married  Wo-  actions  ex  delicto^     Cooley  on  Torts 

MSN,  vol.  14,  pp.  604,  .647;  Insanity,  (2d  ed.)  2. 

vol.  II,  pp.  132,  144.  8.  Assumpsit,  vol.  i,  p.  888;  Elec- 

1.  See  Survival  of  Actions,  vol.  tion,  vol.  6,  p.  247. 
24,  p.  1027.  4.  3  Bl.  Com.  122. 

2.  Election,  vol.  6,  p.  247.  "  The  distinction  of  public  wrongs 
Judge  Cooley  says :  ^'It  is  customary    from  private,  of  crimes  and  misdemean- 

in  the  law  to  arrange  the  wrongs  for  ors  from  civil  injuries,  seems  princi- 
which  individuals  may  demand  legal  pally  to  consist  in  this:  That  private 
redress,  into  two  classes :  the  first  em-  wrongs  or  civil  injuries  are  an  infringe- 
bracing  those  which  consist  in  a  mere  ment  or  privation  of  the  civil  rights 
breach  of  contract,  and  the  second  which  belong  to  individuals  merely  as 
those  which  arise  independent  of  con-  individuals.  Public  wrongs,  or  crimes 
tract.  Tbe  classification  is  not  very  and  misdemeanors,  are  a  breach  and 
accurate.  Many  cases  exist  where  the  violation  of  the  public  rights  and  duties 
complaining  party  may,  on  the  same  due  to  the  whole  community,  considered 
state  of  facts,  at  his  option,  count  upon  as  a  community  in  its  social  aggregate 
a  breach  of  contract  as  his  grievance,  capacity."  4  Bl.  Com.  5. 
or  complain  of  a  wrong  in  a  manner  Judge  Cooley  says:  '*  Certain  acts  or 
which  puts  the  contract  out  of  view,  omissions  are  made  public  offenses  by 
Imperfect  as  it  is,  however,  the  class-  the  common  law  or  by  statute,  either 
ification  has  been  found  sufficient  for  because  their  inherent  qualities  and 
judicial  purposes.  And  where  forms  necessary  tendencies  make  them  pre- 
of  action  have  been  abolished  by  stat-  judicial  to  organized  society,  or  because 
ute,  the  old  distinctions  are  still  kept  it  is  believed  that  the  evils  likely  to 
in  view  in  giving  redress,  and  while  flow  from  them  will  be  so  serious  that 
thus  the  common  law  classified  wrongs,  the  general  good  will  be  subserved  by 
it  appropriated  the  generic  term  to  forbidding  them,  and  penalties  are  at- 
one class  of  wrongs  only.  Breaches  tached  to  them,  which  are  imposed  on 
of  contract  were  mere  failures  to  per-  public  grounds.  These,  according  to 
form  agreements,  and  the  actions  for  their  grade,  are  crimes  or  misdemean- 
redress  in  the  courts  of  law  were  ors,  or  they  are  simply  things  prohib- 
actions  on  contracts,  or  actions  ex  con-  ited  under  penalty'.  But  where  the 
iractu.  Other  acts  or  omissions  giv-  same  wrongful  acts  cause  damage  to 
ing  rise  to  a  suit  at  law  were  called  private  individuals,  they  come  directly 
specifically,  wrongs  or  torts,  and  the  within  the  definition  ot  torts,  and  are 
actions  by  which  redress  was  to  be  ob-  such.'*  Cooley  on  Torts  (2d  ed.)  84. 
tained,  were  called  actions  for  torts,  or  6.  In  Higgins  v.  Butcher,  i  Yelv.  89; 
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cases,  the  trial  of  the  civil  action  may  be  suspended  only  until  the 
offender  has  been  prosecuted  for  the  felony.*  The  latter  rule 
has  found  support  in  some  jurisdictions  in  the  United  States^  but 
in  others,  it  is  held  that  the  civil  reniedy  is  in  no  way  dependent 
upon  the  prosecution  of  the  offender  to  conviction  or  acquittal.* 

I  Brownl.  205,  there  is  the  following  Keating,  4  Me.  164;  Crowell  v.  Mer- 
dictum  by  Tanfield,  J.,  to  which  Fenner  rick,  19  Me.  392;  Nowlan  f.  Griffin,  68 
and  Yelverton,  JJ.,  are  said  to  have  Me.  235 ;  28  Am.  Rep.  45.  But  in  that 
assented:  ^*  If  a  man  beats  the  servant  state  it  has  been  provided  by  statute, 
of  J.  S.  so  that  he  dies  of  the  battery,  that  an  action  for  the  recovery  of  prop- 
the  master  shall  not  have  an  action  erty  stolen,  may  be  maintained  by  the 
against  the  other  for  the  battery  and  owner  against  the  person  liable  there- 
loss  of  service,  because,  the  servant  dj'-  for,  although  the  thief  is  not  con- 
ing of  the  battery,  it  has  now  become  victed.  Rev.  Sts.  1883,  ch.  120,  $  14. 
an  offense  to  tne  crown,  being  con-  See  Howe  v.  Clancey,  53  Me.  130; 
verted  into  felony,  and  that  drowns  the  Carleton  f .  Lewis,  67  Me.  76. 
particular  offense  and  private  wrong  In  Neal  v.  Farmer,  9  Ga.  559,  it  was 
offered  to  the  master  before;  his  action  held  that  in  cases  of  treason,  and  such 
is  thereby  lost."  crimes  as  are  felonious  by  the  common 

1.  Crosby  v.  Leng,  12  East  409;  Go-  law,  the  person  injured  is  not  entitled 

lightly  V,  Kyn,  Loftt.  88 ;  Lutterell  v,  to  an  action,  until  the  offender  is  pros- 

Reynell,   i   Mod.  282;   White  v,  Spet-  ecuted    to   a   conviction  or    acquittal, 

tigue,  13  M.&W.603;  Osborn  v.Gillett,  But  in  McBain  v.  Smith,  13  Ga.  315,  it 

L.  R.,  8  Exch.  88;  Wells  v.  Abrahams,  was  held  that  one  from  whom  personal 

L.  R.,  7  Q^  B.  554.  property  had  been  stolen  in  another 

In  Crosby  v,  Leng,  12  East  409,  state,  might  bring  trover  for  the  re- 
Lord  Ellenborough,  C.  J.,  said:  "The  covery  of  the  same,  before  the  thief 
policy  of  the  law  requires  that  before  had  been  prosecuted, 
the  party  injured  by  any  felonious  act  8.  Green  v.  Hudson  River  R.  Co., 
can  seek  civil  redress  for  it,  the  matter  28  Barb.  (N.  Y.)  9,  17;  aff^d  2  Ahh. 
should  be  heard  and  disposed  of  before  App.  Dec.  (N.  Y.)  277;  Whiter;.  Fort, 
the  proper  criminal  tribunal,  in  order  3  Hawks  (N.  Car.)  251;  Pettingill  v, 
that  the  justice  of  the  country  may  be  Kideout,  6  N.  H.  454;  25  Am.  Dec.  473; 
first  satisfied  in  respect  to  the  public  Quimby  v.  Blacker,  63  N.  H.  77;  Bos- 
offense;  and  after  a  verdict,  either  of  ton,  etc.,  R.  Co.  t;. Dana,  i  Gray  (Mass.) 
acquittal  or  conviction,  the  judgment  is  83,  96;  Hyatt  v,  Adams,  16  Mich.  180. 
so  far  conclusive  in  any  collateral  pro-  See  also  Merger,  vol.  15,  p.  358. 
ceeding  quoad  the  particular  matter,  In  Pettingill  v,  Rideout,  6  N.  H. 
that  the  objection  is  thereby  removed  454,  Richardson,  C.  J.,  said  :  "  We  are 
of  bringing  that  sub  judtce  in  a  civil  by  no  means  satisfied  that  the  rule  is 
action,  which  was  the  proper  subject-  of  any  practical  use  in  any  country, 
matter  of  a  criminal  prosecution.**  But,  however  that  may  be,  we  are  very 

8.  Hutchison  v.  Bank  of  Wheeling,  well  satisfied  that  the  people  of  this 

41  Pa.  St.  42;  80  Am.  Dec.  596;  Foster  state  want  no  additional  stimulants  to 

V.  Tucker,  3    Me.  458;  14  Am.   Dec,  prosecute  offenders.     Rogues  are  al- 

243 ;   Boody    r.  Keating,  4   Me.   164;  most  the  only  game  our  people  have 

Crowell  V.  Merrick,  19  Me.  392 ;  Bel-  to  pursue,  and  they  are  by  no  means 

knap  V,  Milliken,  23  Me.  381 ;  McGrew  backward  in  that  chase.     We  do  not 

V.  Cato,  I  Minor  (Ala.)  8;  Middleton  believe  that  if  the  civil  action  and  the 

T.  Holmes,  3  Port.  (Ala.)  424;  Black-  criminal    prosecution  go  forward  to- 

burn  T'.  Minter,  22  Ala.  613;  Martin  v.  gether,  the  public  justice  will  sustain 

Martin,  25  Ala.  201 ;  Nelson  v.  Bond-  any  detriment  whatever  from  that  cir- 

urant,  26  Ala.  341;  Morton  v.  Bradley,  cumstance." 

27  Ala.  640.  In   Quimby  v.    Blackey,  63   N.   H. 

In  Maine^  it  has   been  held,  that  the  77,  the  court  said  :  "The  ancient  rule, 

rule  that  a  civil  action  in  behalf  of  the  requiring  a  criminal  prosecution  of  the 

party  injured,  is  suspended  until  the  offender  before  allowing  a  civil  action, 

criminal   prosecution  has   been    com-  is  not  adapted  to  our  situation  and  cir- 

menced  and  disposed  of,  is  limited  tp  cumstances,  and  has  not  been  adopted 

larcenies    and     robberies.     Boody     z\  in  this  state.     Pettingill  v.  Rideout,  6 
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m.  PBBaom  Liable  fob  Tobts— 1.  For  Their  Own  Torts. — As  a 

rule,  the  personal  status  of  a  tort-feasor  is  immaterial  in  law  in 
determining  his  liability,  but  capacity  may  be  material  as  a  ques- 
tion of  fact.*  Private  corporations,  as  well  as  natural  persons,  are 
liable  in  damages  for  their  torts,*  and  the  rule,  in  a  modified  form, 
extends  even  to  public  cocporations.*  Professional  men  are 
required  to  exercise  such  a  degree  of  care  and  diligence  as  pru- 
dent men  of  fair  ability  in  their  respective  professions  would  exer- 
cise, and  for  failure  to  do  so,  they  are  liable  in  damages.*  In 
many  cases,  public  officers  are  liable  for  a  failure  to  perform  their 
official  duties,  and  for  wrongful  acts  in  excess  of  their  power 
when  damages  result  therefrom.* 

2.  For  the  Torts  of  Others. — A  parent  may  be  held  liable  for  the 
torts  of  his  child,  committed  in  the  parent's  service,  and  in  doing 
work  authorized  or  commanded  by  the  parent.*    Likewise,  the 

N.  H.  454;  25  Am.  Dec.  473;  Hollis  v,  references  there  made;  for  the  wrong- 
Davis,  56  N.  H.  74,  85.  So  far  as  ful  expulsion  of  passengers  for  the 
Grafton  Bank  v,  Flanders, 4  N.  H.  239,  non-payment  of  fare,  see  Railroads, 
ma/  seem  to  hold  otherwise,  it  has  vol.  19,  p.  905,  and  Street  Railways, 
been  overruled  by  subsequent  decisions  vol.  23,  p.  1016.  See  generally.  Street 
and  universal  practice  and  under-  Railways,  vol.  23,  p.  1004.  As  to  the 
standing.*'  liability  of  corporations  for  libel,  see 

In  Boston,  etc.,  R.  Co.  v.  Dana,  i  Libel  and  Slander,  vol.  13,  p.  448; 
Gray  ( Mass.)  83,  the  court,  after  a  care-  for  the  liability  of  banks  for  the  wrong- 
ful examination  of  the  authorities  on  ful  dishonor  of  checks,  see  Checks, 
the  subject,   and  the   reasons  for  the  vol.  3,  p.  225. 

rule,    said :    *'  There  being    no  such  8.  See  Municipal  Corporations, 

necessity  calling  for  the  adoption  of  vol.  15,  p.  1141 ;  ^«aji -corporations,  see 

the  rule  under  consideration,  w^e  are  Counties,  vol.  4,  p.  364;  Towns  and 

of  opinion  that  it  ought  not  to  be  en-  Townships,  vol.  26. 

grafted  into  our  jurisprudence."  4.  For  the  liability  of  attorneys,  see 

In  Hyatt  t;.  Adams,  16  Mich.   188,  Attorney  and  Client,  vol.  i,  p.  961; 

Christiancv,  Jm  said:    *' But  whatever  for  the  liability  of  physicians  and  sur- 

considerations  of  public    policy  may  geons,  see  Malpractice,  vol.   14,  p. 

have  existed,  or  may  now  exist  in  Eng"-  76.    See  generally.  Negligence,  vol. 

land^  requiring  the  offender  to  be  tried  16,  p.  386. 

and  convicted,  or  acquitted  on  the  6.  As  to  the  liability  of  public  officers 
criminal  charge,  before  the  civil  action  for  malicious  prosecution,  see  Mali- 
Is  allowed,  I  do  not  think  that  such  cious  Prosecution,  vol.  14,  p.  41 ; 
considerations  exist  here,  or  at  least  for  the  liability  of  notaries  public,  see 
to  such  an  extent  as  to  justify  the  sus-  Notary  Public,  vol.  16,  p.  779;  for 
pension  of  the  civil  remedy,  and  I  think  the  liability  of  judicial  officers,  see 
the  general  understanding  of  the  courts  Judge,  vol.  12,  p.  32  ;  as  to  the  liability 
and  the  profession,  in  this  state,  has  of  sheriffs,  see  Sheriffs,  vol.  22,  p. 
been  that  the  civil  remedy  was  in  no  529 ;  for  the  liability  of  jailers  for  false 
waydependent  upon  the  criminal  pros-  imprisonment,  see  False  Imprison- 
ecution."  ment,  vol.  7,  p.  685 ;  for  the  liability  of 

1.  As  to  the  liability  of  infants  for  military  officers    for   false   imprison- 

their  torts,  see   Infants,  vol.  10,  p.  ment,  see  False  Imprisonment,  vol. 

668 ;    as   to   the    liability   of    married  7,  p.  685 ;  and  for  the  liability  of  such 

women,  see   Married  Women,  vol.  officers  for  their  torts  generally,  see 

14,  p.  647;  as  to  the  liability  of  luna-  Military  Law,  vol.  15,  p.  430.    See 

tics,  see  Insanity,  vol.  11,  p.  144.  generally,  Public  Officers,  vol.  19, 

8.  See  Corporations,  vol.  4,  p.  250;  p.  483. 

Foreign  Corporations,   vol.  8,   p.  6.  See  Parent  and  Child,  vol.  17, 

369;  Gas  Companies,  vol.  8,  p.  1273;  p.  392,  where  the  subject  is  thoroughly 

Railroads,  vol.  19,  p.  930,  and  cross-  discussed. 
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master  is  liable  for  the  torts  of  his  servant,  committed  by  the 
latter  while  acting  within  the  scope  of  his  employment ;  ^  and  a 
principal  may,  under  similar  circumstances,  be  liable  for  the  torts 
of  his  agent.*  And  on  the  principle  that  each  partner  is  the 
agent  of  the  firm,  a  partnership  is  liable  for  the  torts  of  its  mem- 
bers, committed  within  the  scope  of  their  agency.'  At  common 
law,  the  husband  is  liable  for  the  torts  of  his  wife.^  In  some 
jurisdictions,  counties  and  municipalities  are  made  liable  by 
statute  for  damages  caused  within  their  borders  by  riotous  mobs.* 

IV.  WRON08  AITEGTIH0  PEB80VAL  SAPETT  AKB  SECUEITT— 1.  Ab- 

aault  and  Battery. — An  attempt  to  do  hurt  to  the  person  of  an- 
other within  reach,  is  an  assault,  and  to  strike  or  touch  another 
in  rudeness,  anger,  negligence,  or  in  the  commission  of  an  unlaw- 
ful act,  is  a  battery.  Both  of  these  are  personal  wrongs  for  which 
a  civil  action  will  lie.* 

2.  False  Imprisonment. — The  total,  or  substantially  total,  re- 
straint  of  one's  freedom  of  locomotion,  by  threats  or  force,  with- 
out authority  of  law  and  against  his  will,  is  a  tort,  for  the  com- 
mission of  which  the  wrongdoer  is  answerable  to  the  aggrieved 
party  in  damages.'' 

8.  Malicious  Prosecution.  —  One  who  maliciously  institutes  a 
prosecution  against  another,  without  a  reasonable  and  probable 
cause,  is  guilty  of  a  tort  for  which  the  party  aggrieved  may  bring 
a  civil  action  for  damages  after  the  termination  of  such  prosecu- 
tion.® 

V.  Libel  AHD  Slahdeb. — '^  Slander  and  libel  are  different  names 

1.  See  Master  AND  Servant,  vol.  vol.   15,  p.  684;  Self-Defense,  vol. 

14,  p.  804.  21,  p.  105S;  Trespass. 

For  the   liability  of  the  master  for  For  injuries  caused  by  spring  guns 

the  willful  and  malicious  acts  of  his  and  traps,  see  Nuisances,  vol.  16,  p. 

servant,  see  Master  and  Servant,  957;  for  liability  of  corporations,  see 

vol.  14,  p.  815;  for  the  liability  of  cor-  Corporations,  vol.  4,  p.  354;  as  to 

porations  for  the  torts  of  their  officers,  administering  poison   with  an   intent 

agents,  and  servants,   see  Corpora-  to   injure,    see    Medical   Jurispru- 

TioNS,  vol.  4,  p.  251 ;  Master  and  dence,  vol.  15,  p.  251 ;  for  joinder  of 

Servant,  vol.  14,  p.  813;  Public  Of-  parties  plaintiff,  see  Parties  to  Ac- 

ficers,  vol.  19,  p.  514;  Street  Rail-  tions,  vol.  17,  p.  601. 

WAYS,  vol.  22,  p.  1086  et  seq,;  as  to  the  7.  See  False  Imprisonment,  vol. 

liability  of  a  master  for  torts  committed  7,   p.  661;     Arrest,   vol.    i,  p.   750; 

b\'   one  servant  against  another,  see  Public  Officers,  vol.  19,  p.  516;  for 

Fellow  Servants,  vol.  7,  p.  821.  the  liability  of  corporations,  see  CoR- 

8.  See  Agency,  vol.  I,  p.  417.  porations,  vol.  4,  p.  254;    Street 

8.  See    Partnership,    vol.    17,   p.  Railways,  vol.  23,  p.  1088. 

1065.  8.  See    Malicious    Prosecution, 

4.  See  Husband  and  Wife,  vol.  9,  vol.  14,  p.  16;  for  liability  of  corpora- 
p.  822.  tions,  see  Corporations,  vol.  4,  p. 

5.  See  Counties,  vol.  4,  p.  368;  257;  for  measure  of  damages,  see  Dam- 
Municipal  Corporations,  vol.  15,  ages,  vol.  5,  p.  48;  for  joinder  of  par- 
p.  1157.  ties  plaintiff,  see  Parties  TO  Actions, 

6.  See  Assault,  vol.  i,  p.  778;  vol.  17,  p.  601 ;  as  to  the  admissibility 
Prize  Fight,  vol.  19,  p.  157;  Parent  of  evidence  of  the  bad  character  of  the 
AND  Child,  vol.  17,  p.  388;  Schools,  plaintiff  in  mitigation  of  damages,  and 
vol.  21,  p.  767;  Recaption,  vol.  19,  as  tending  to  show  probable  cause,  see 
p.  1109;   Mitigation   of  Damages,  Character,  vol.  3,  p.  113. 
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for  the  same  wrong  accomplished  in  different  ways.  Slander  is 
oral  defamation  published  without  legal  excuse,  and  libel  is 
defamation  published  by  means  of  writing,  printing,  pictures, 
images,  or  anything  that  is  the  object  of  the  sense  of  sight.*'  ^ 

VI.  Deceit.^ 

vn.  Wroncw  Affectihg  Dohbstic  £elatiov8 — 1.  Of  Hnsband  and 
Wife.» 
2.  Of  Parent  and  ChUd.^ 
8.  Of  Guardian  and  Ward.^ 
4.  Of  Master  and  Servant.^ 
ym.  IKJUBIES  TO  Real  Pbopebtt.'' 

1.  Cooley  on  Torts  (2d  ed.)  225.  criminal  conversation,  see  Husband 
The  author  adds:  **By  defamation  is  and  Wife,  vol.  9,  p.  834;  Seduction, 
understood  a  false  publication  calcu-  vol.  21,  p.  1053;  for  suits  under  civil- 
lated  to  bring  one  into  disrepute."  See  damage  acts,  see  Husband  and  Wife, 
Libel  and  Slander,  vol.  13,  p.  292;  vol.  9,  p.  836;  Civil  Damage  Acts, 
Liberty  of  the  Press,  vol.  ij,  p.  vol.  3,  p.  257;  for  suits  for  personal 
510;  Mercantile  Agencies,  vol.  15,  injuries  to  spouse,  see  Husband  and 
p.  280;  for  slander  of  title,  see  Deceit,  Wife,  vol.  9,  p.  832;  for  wrongfully 
vol.  5,  p.  340;  for  the  measure  of  dam-  causing  death,  see  Death,  vol.  5,  p.  125; 
ages,  see  Damages,  vol.  5,  p.  46;  as  to  for  interference  with  the  right  to  the 
enjoining  the  publication  of  libel  and  custody  and  burial  of  the  body  of  a  de- 
slander,  see  Injunctions,  vol.  10,  p.  ceased  husband  or  wife,  see  Dead 
985;  Patent  Law,  vol.  18,  p.  124;  for  Body,  vol.  5,  p.  115;  Cemeteries,  vol. 
the  joinder  of  parties  plaintiff,  see  Par-  3,  p.  51. 

TIES  TO  Actions,  vol.   17,  p.  601 ;   as  The  wrongful  dissection  or  mutilation 

to  pleading  the  truth  of  the  alleged  de-  of  a  dead  body,  is  a  tort  for  which  the 

famatory  language  in  justification,  see  surviving  husband  or  wife  may  maintain 

Pleading,  vol.  18,  p.  535 ;  for  the  rule  an  action  against  the  wrongdoer.   Lar- 

as  to  a  '*  reasonable  doubt,"  where  the  sen  t;.  Chase,  47  Minn.  307. 

defendant,  having  charged  the  plaintiff  4.  As  to  action  for  injury  to   child, 

with   the   commission   of  a  crime,  at-  see  Parent   and  Child,  vol.   17,  p. 

tempts  to  justify  by  proving  the  truth  385;  for  seduction  of  daughter,  see  Se- 

of     the    charge,    see      Reasonable  duction,  vol.  21,  p.  1009. 

Doubt,  vol.  19,  p.  1088;  for  the  validity  6.  For  guardian's  right  of  action  for 

of  contracts  to  indemnify  the  publisher  injuries  to  his  ward,   see   Guardian 

of  libelous   matter,    see    Indemnity  and  Ward,  vol.  9,  p.  104. 

Contracts,  vol.  10,  p.  406;  as  to.prov-  6.  Seegenerally,  Master  and  Sbrv- 

ing  the  plaintiff^s  general  bad  character  ant,  vol.  14,  p.  740.  For  master's  right 

in  mitigation  of  damages,  see  Char*  of  action  for  injury  to  servant,  see  M  as- 

ACTER,  vol.  3,  p.  112.  TER     AND     SERVANT,  VOl.     I4,    p.     788; 

8.  For  deceit  as  a  cause  of  action  for  for  enticing  servant  away,  see  Mas- 

the  recovery  of  damages,  see  Deceit,  ter  and  Servant,  vol.  14,  p.  800;  for 

vol.  5,  p.  318;  Fraud,  vol.  8,  p.  635;  the  malicious  procurement  of  a  breach 

Fraudulent  Sales,  vol.  8,   p.  780;  of  contract,  see  Lumley  v.  Gye,  2  E1.& 

Patent  Law,  vol.  18,  p.  142;  War-  BI.  216;  Big.  L*d'g  Cas.  on  Torts,  306; 

ranty  ;  for  the  liability  of  agents  for  for  servant's   right  of  action   for  the 

deceit,  see  Agency,  vol.  i,  p.  407;  for  malicious  procurement  of  his  discharge, 

the  liability  of  the  principal   for  the  see  Master  and  Servant,  vol.  14,  p. 

agent's  deceit,  see  Agency,  vol.  i,  p.  800.     For  master's  right  of  action  for 

417.  See  also  Representations,  vol.  libel  and  slander  of  servant,  see  Libel 

21,  p.  4;  for  deceit  as  a  ground  for  the  and  Slander,  vol.  13,  p.  451.  See  also 

rescission  of  contracts,  see  Rescission,  Strikes,  vol.  24,  p.  123. 

vol.  21,  pp.  27,  49;   for  deceit  as  a  de-  7.  For  trespass  upon  real  property, 

fense  to  bills  for  specific  performance,  see  Trespass;  for  trespass  in  pursuit 

see  Specific  Performance,  vol.  22,  of  game,  see  Game  and  Game  Laws, 

p.  1022.  vol.  8,  p.  1025 ;   for  license  in  real-es- 

3.  For   enticins  and  harboring,  see  tate  law,  see   License,  vol.  13,  p.  539; 

Husband  and  Wife,  vol. 9,  p.  833;  for  as  to  what  constitutes  a  licensee  a  tres- 
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IigiiTiM  to  Pononal  Property.  TORTS.  NniMiicei. 

IX.  IHJUBIEB  TO  PEB80VAL  PBOPEBTT.^ 

X.  WBOVeS  AFFECTIHG  EAflEXBHTS.^ 

XI.  IHFBIHGEKSHT8  OF  COPYBIGHT8,  PATEVTS^  AVB  TRADE-MABJDB.^ 
XU   VlOLATIOV  OF  WATEB  RIGHTS.^ 

XTTT.  Dakage  bt  Ahdcalb.^ 

XIV.  Escape  of  Dangerous  Substahces.^ 

XV.  NuiSAHCES. — Nuisances  are  of  two  classes,  viz.,  private  and 
public.  Private  nuisances  are  always  torts  redressible  by  a  civil 
action,  whereas  public  nuisances  constitute  offenses  against  the 
public,  and  the  offender  therein  is  liable  to  indictment.  Public 
nuisances  are  private  nuisances  as  well,  whenever  they  inflict 
upon  a  particular  individual  any  special  or  peculiar  damage.'^ 

passer    ab  initio^   see  Trespass;  for  Surface    Waters,    vol.  24,  p.  896; 

vioIationR  of  the  rights  of  support,  see  Lakes   and  Ponds,  vol.  12,  p.  628  ; 

Lateral  AND  Subjacent  Support,  Floods,  vol.  8,  p.  67;    Navigable 

vol.  12,  p.  9^3;  Party  Walls,  vol.  18,  Waters,  vol.  16,  p.  267;  Mines  and 

p.  3 ;  for  injuries  to  the  fee  by  the  ten-  Mining  Claims,  vol.  15,  p.  580;  Mills, 

ant  in  possession,  see  Waste.  vol.  15,  p.  497;  Bridges,  vol.  2,  p.  551 ; 

1.  See  Conversion,  vol.  4,  p.  104;  Dam,  vol.  4,  p.  985;  as  to  draining  sur- 

Detinue,  vol.  5,  p.  651;  Replevin,  face  water  from  one's  land,  see  Drains 

vol.  20,  p.  1041;  Trover;  Trespass;  and  Sewers,  vol.  6,  p.  15;  as  to  pollu- 

Bailment,  vol.  2,  p.  40;  Pledge,  vol.  tion  of  water  by  riparian  mine  owners, 

18,  p.  585;  Carriers  of  Live  Stock,  see  Damnum  ABsquE  Injuria,  vol.  5, 

vol.  3,  p.  i;  Logs    and   Lumber,  vol.  p.  70;  as  to  the  reasonable  use  of  water 

13)    PP-    1036,    1047;  for  confusion  of  for  purposes  of  irrigation,  see  Irriga- 

goods,  see  Accession,  vol.  i,  p.  54;  for  tion,  vol.  11,  p.  84^ 

wrongful  sale  of  goods  under  execu-  6.  For  damages  caused  hy  trespass- 

tion,  see  Sheriff's  Sales,  vol.  22,  p.  ing    animals,    see   Animals,    vol.    i, 

704;  for  the  officer's  liability  to  the  de-  p.  576;  Damages,  vol.  5,  p.  53;  as  to 

fendant,   and   justification  under  pro-  the   effect    of    statutory   requirements 

cess,  see   Sheriff's   Sales,  vol.  22,  concerning  fences  upon  the  complain- 

p.  703.  ing  party's  right  of  action,  see  Fences, 

8.  See  Easements,  vol.  6,  p.  149;  vol.  7,  p.  900;  for  damages  caused  by 

Pews,  vol.  18,  p.  421;  for  obstruction  vicious  animals,  see  Animals,  vol.  i, 

of  private  ways,  see  Private  Ways,  p.   581;    Damages,  vol.  5,  p.  61 ;   for 

vol.  19,  p.  Ill ;  see  also  Lateral  and  owner's   liability  when    diseased   ani- 

SuBjACENT  Support,  vol,  12,   p.  933;  mals  are  allowed  to  run  at  large,  see 

Party  Walls,  vol.   18,  p.  3;  High-  Animals,  vol.  i,  p.  585. 

WAYS,    vol.    9,   p.    362;    Navigable  6.  As   to  the   liabilitj'  of  gas  com- 

Waters,  vol.  16,  p.  270;  Nuisances,  panies  for  the  escape  of  gas,  see  Gas 

vol.  16,  p.  971;  Streets,  vol.  24,  p.  1.  Companies,  vol.  8,  p.  1273;  for  explo- 

For  pollution  of  the  air  by  smoke,  cin-  sions    of    dangerous    substances,    see 

ders,  etc.,  see  Street  Railways,  vol.  Explosions,  vol.  7,  p.  517;  as  to  the 

23,  p.  1074.  escape  of  water  in  dangerous  quantities 

3.  For  infringements  of  copyrights,  from  dams  and  reservoirs,  see  Dam, 
see  Copyright,  vol.  4,  p.  162;  for  in-  vol.  4,  p.  979;  for  escape  of  fire,  see 
junction  against  such  infringement.  Fires  Caused  by  Operation  of 
see  Injunctions,  vol.  10,  p.  922;  for  Railways,  vol.  8,  p.  i;  Railroads, 
infringementofpatents,  see  Infringe-  vol.19,  p.  890.  See  also  Nuisances, 
MENTs,  vol.  10,  p.  726;  Patent  Law^,  vol.  16,  p.  943. 

vol.18,  p.   70;  for  injunction  against  7.  See  Nuisances,  vol.  16,  p.  922; 

such  infringement,   see  Injunctions,  Navigable  Waters,  vol.  16,  p.  267; 

vol.    10,  p.  917;  for   infringement    of  Highway,vo1.  9,  p.  414;  Street  Rail- 

trade-marks,  see  Trade-Marks;  La-  ways,  vol.  23,  p.  1CH69;   Bridges,  vol. 

BELs,  vol.  12,    p.   531;  for    injunction  2,  p.  550;  Gas  Companies,  vol.  8,  p. 

against     infringement,    see     Injunc-  1280;  Limitation  of  Actions,  vol. 

TioNs,  vol.  10,  p.  930.  13,  pp.  715, 723;  Livery  Stables,  vol. 

4.  See  Waters  and  Water-  13,  p.  935;  Markets,  vol.  14,  p.  461; 
courses;    Underground  Waters;  Railroads,  vol.  19,  p.  921 ;  Health, 
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BeflBitiaii.      TORT-FEASOR— TOUCH  AND  STA  Y.    Deflnitioiit. 

ZVI.  NBeUGEircE. — Negligence  alone  is  not  a  cause  of  action. 
But  there  is  a  great  variety  of  torts  wherein  one  person  suffers 
damage  by  reason  of  acts  or  omissions  of  another  which  are  not 
in  accordance  with  the  conduct  of  a  reasonably  prudent  and  care- 
ful man.  In  such  torts,  damage  is  a  necessary  element,  but  neg- 
ligence is  the  predominating  feature.* 

TOBT  FEASOB. — A  wrongdoer ;  one  who  commits,  or  is  guilty 
of,  a  tort.* 

TOETITEE.'— (See  also  Animals,  vol.  i,  p.  575.) 

TOTAL  LOSS.— (See  FiRE  INSURANCE,  vol.  7,  p.  1002 ;  Loss, 

vol.  13,  p.  1052;  Marine  Insurance,  vol.  14,  p.  385;  Naviga- 
tion, vol.  16,  p.  355.) 

TOUCH  AHD  STAY.* — (See  also  Marine  Insurance,  vol.  14, 
p.  398.) 

vol.  9,  p.  318.    See  also  Abatement,  or   Branch  Railroads,  vol.  la,  p. 

vol.  X,  p.  6.  948;  Ships  and  Shipping,  vol.  22,  p. 

A  municipal  corporation  is  not  liable  752;  Express  Companies,  vol.  7,  p. 

for  a  failure  to  abate  a  nuisance.     See  546 ;  Ferries,  vol.  7,  p.  947 ;  as  to  re- 

Municipal  Corporations,  vol.  15,  p.  sponsibility  for  collisions  on  the  water, 

949.     As  to  giving  notice  before  com-  see  Navigation,  vol.  16,  p.  337;  for 

mencing  an  action,  see  Demand,  vol.  negligence   in   launching  vessels,  see 

5,  p.  528;  for  the  liabili^  of  private  Navigation,  vol.  16,  p.  347. 
corporations  and  their  officers  for  the        2.  Bouvier's  L.  Diet, 
maintenance  of  nuisances,  see   Ofpi-        8.  Under    statutes    providing    that 

cers,  vol.  17,  p.  171.  every   person   who    shall   maliciously 

1.  See  Negligence,  vol.  16,  p.  386;  and  cruelly  maim,  beat,  or  torture  any 

AcciDENts,  vol.  I,  p.  82;  Act  op  God,  horse,  ox,  or  other  cattle,  whether  be- 

vol.  I,  p.  173;  Auctions  and  Auc-  longing  to  himself  or  another,  shall,  on 

TiONEERS,  vol.  I,  p.  980;  ATTORNEY  couviction,  be  adjudged  guilty  of  a  mis- 

and  Client,  vol.  i,  p.  961 ;  Bridges,  demeanor,  etc.,  an  indictment  charging 

vol.  3,  p.  562;  Comparative  Negli-  that  the  defendant  did  unlawfully  and 

gencs,  vol.  3,  p.  367;  Contributory  maliciously  and  cruelly  torture,   etc.. 

Negligence,  vol.  4,  p.  15;  Coupling  the   horses  of    one   Samuel    Hearrell 

Cars,  vol.  4,  p.  417;  Crossings,  vol.  ...    by  then  and  there  tying  brush 

4,  p.  906;  Dam,  vol.  d,  p.  979;  Drains  and  boards  to  the  tails  of  said  horses, 

AND  Sewers,  vol.  6,  p.  25;  Death,  was  held  to  be  insufficient.    The  court 

vol.  5,  p.  125;   Explosions,  vol.  7,  p.  said:  "In  all  acts  of  this  character, 

C17;    Fellow   Servants,  vol.  7,  p.  the   means  of  producing  the   torture 

821;  Fires  Caused  by  the  Opera-  must  be  averred,  and  the  court  must 

tion  of  Railways,  vol.  8,  p.  i;  High-  see  that  such  means  have  the  inevitable 

WAY,   vol.  9,  p.  376;  Inns  and  Inn  act  and  tendency  to  produce  the  effect 

Keepers,  vol.  11,  p.  49;   Latent  De-  of  which  the  criminal  charge  consists. 

fects,  vol.  12,  p.  910;   Law  of  the  .    .    .    The  torture   here  alluded   to 

Road,  vol.  12,  p.  957;  Letters,  vol.  must  consist  of  some  violent,  wanton, 

13,  p.  258;   Malpractice,  vol.  14,  p.  and  cruel  act,  necessarily   producing 

76;  Master  AND  Servant,  vol.  14,  p.  pain    and    suffering    to  the  animal." 

804;  Municipal  Corporations,  vol.  State  v,  Pugh,  15  Mo.  509. 
15,  p.  1141;    Pilots,  vol.   18,  p.  455;        In  the  Stage  Horse  Cases,  15  Abb. 

Streets,  vol.  24,  p.  i;  Stations,  vol.  Pr.  N.  S.  (N.  Y.)  51,  it  was  held  that 

23,  p.  128;  Sunday,  vol.  24,  p.  528;  the  driving  of  a  horse  while  ignorant  of 

Telegraphs  and  Telephones,  vol.  the  fact  that  it  was  sick  or  sore,  is  not 

25,  p.  744 ;  Warehouses.  ^er  se  tormenting  or  torturing  it  with- 

For  negligence  by  carriers,  see  Car-  in  the  meaning  of  the  act  relating  to 

riers  of  Passengers,  vol.  2,  p.  738 ;  the  powers  of  agents  of  the  American 

Carriers  of  Goods,  vol.  2,  p.  770;  Society  for  the  Prevention  of  Cruelty 

Carriers  of  Live  Stock,  vol.  3,  p.  9;  to  Animals. 

Railroads,  vol.  19,  p.  903;    Street        4.  Under  a  liberty  to  touch  and  stay 

Railways,  vol.  23,  p.  1004;  Lateral  at  all  ports  for  all  purposes  whatsoever, 
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fl^jnopiif. 


TOWAGE;  TUGS  AND  TOWS. 


Btflnitioii. 


TOWAOB ;  TITGB  AHD  TOWB.— (See  CARRIERS  OF  GOODS,  vol. 
2,  p.  785 ;  Maritime  Liens,  vol.  14,  pp.  434,  436 ;  Navigable 
Waters,  vol.  16,  p.  262;  Navigation,  vol.  16,  pp.  319,  326; 
Salvage,  vol.  21,  p.  676;  Ships  and  Shipping,  vol.  22,  p.  710.) 


I.  Definition,  80. 
II.  Tug  and  Tow  One   Ship  (See 
Navigation,  vol.  16,  p.  319), 
80. 

III.  Towage  Converted  to  Salvage 
(See  Salvage,  vol.  21,  p.  676), 
80. 

IV.  Contracts  of  Towage,  80. 

1.  In  General,  80. 

2.  Power  of   Master    to    Con- 
tract, 82. 

3.  Contracts  Limiting  Liahil" 
ity,  82. 

V.  Responsibility  of  Tug,  82. 
I.  In  General,  82. 
3.  In  Making  Up  Tow,  83. 

3.  In  Navigation,  84. 

a.  Abandonment  of  Tow,  86. 

b.  Condition  of  Weather,  ^*i, 

4.  As  Common  Carrier  and  In- 
surer, 88. 


5.  For  Negligence,  89. 
VI.  Responsibility  of  Tow,  9a 

1.  In  General,  90. 

2.  Contributory  Negligence  of 
Tow,  91. 

VII.  Mutual  Responsibility  of  Tug 
and  Tow,  92. 
VIII.  Remuneration  for  Towage,  92. 

1.  In  General,  92. 

2.  Lien  For,  93. 

IX.  Actions  for  Towage  or  Dam- 
ages. 93- 

1.  Jurisdiction,  93. 

2.  Parties,  95. 

3.  Lien  for  Damages,  95. 

4.  Evidence,  95. 

X.  Measure  of  Damages,  96. 

1.  For  Injuries,  96. 

2.  For  Violation  of   Towage 
Contract,  96. 

XI.  Division  of  Damages,  96. 


I.  DETnriTioV. — The  employment  of  one  vessel  to  expedite  the 
voyage  of  another  vessel,  when  nothing  more  is  required  than  the 
acceleration  of  her  progress,  is  termed  towage.* 

the  stay  must  be  for  some  purpose  con-  the  license  according  to  the  subject- 

nected  with  the  furtherance  of  the  ad-  matter,  and  in  its  necessary  connection 

venture,  and  whether  thepurposeis  with-  with  the  offer  on  the  freight  (in  the  or- 

in  the  scope  of  the  policy,  is  a  question  der  of  insurance),  it  could   mean  no 

for  the  court.     Longhorn  v,  Allnutt,  4  more  than  permission  to  provision  the 

Taunt.  511.  vessel  with  live  stock,  such  as  is  usual 

So  under  a  policy  of  insurance  of  on  a  voyage,  and  may  be  procured  at 
goods  at  and  from  London  to  any  port«  the  Cape  Verde  Islands." 
or  ports  in  the  Bal tic,  with  leave  to  touch  The  liberty  to  touch  and  stay  is  al- 
and stay  at  any  ports  and  places  for  all  ways  construed  to  be  subordinate  to 
purposes  whatsoever,  the  insured  may  the  voyage  insured,  and  to  the  usual 
wait  at  any  port  for  information  to  what  course  of  that  voyage,  for  purposes 
port  in  the  Baltic  the  ship  may  safely  connected  with  it.  It  does  not  extend 
proceed  to  discharge  her  cargo.  Rucker  to  ports  or  places  opposite  to,  or  wide 
v.  Allnutt,  15  East  278.  But  in  U.  S.  v.  of,  the  usual  course,  or  wholly  uncon- 
Shearman,  Pet.  C.  C.  (U.  S.)  98,  itwas  nected  with  the  voyage  insured.  3 
held  that  the  liberty  in  a  policy  of  in-  Kent's  Com.  3x5;  EmerigonTom.il., 
surance*' to  touch"  a  place,  did  not  jus-  ch.  13,  §^6,  8;  Valin  Tom.,  2,  78,  79. 
tify  trading  there,  and  that  trading  See  also  Hammond  v.  Reed,  ^  B.  &  A. 
would  be  a  deviation  and  avoid  the  72 ;  Lolly  v.  Whitmore,  5  B.  &  A.  45. 
policy.  If  there  be  several  ports  of  discharge 

And  in  Maryland  Ins.  Co.  v.  Leroy,  mentioned  in  the  policy,  and  the  in- 

7  Cranch  (U.  S.)  23,  where  the  terms  sured  goes  to  more  than  one,  he  must 

of  a  policy  were  "  with  liberty  of  touch-  go  to  them  in  the  order  in  which  they 

ing  at  the  Cape  Verde  Islands  on  her  are  named,  or  if  not  specifically  named, 

outward  passage  for  stock  and  to  take  he  must  generally  go  to  them  in  the 

in  water,"  it  was  said  that,  "  touching,  geographical  order  in  which  they  oc- 

in  its  nautical  sense,  is  known  to  be  cur.    3  Kent's  Com.  315. 

the  most  restrictive  word  that  can  be  1.  Century  Diet.    See  also  The  H. 

adopted  in  such  a  case.    Construing  B.  Foster,  Abb.  Adm.  222 ;  The  Wil- 
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n.  Tuo  AHD  Tow  Ohe  Ship. — (See  Navigation,  vol.  i6,  p.  319.) 

m.  TOWAOS  COVYXBTSD  TO  SALVAGE.— (See  SALVAGE,  VoL  21, 
p.  676.) 

IV.  C0VTEACT8  OF  TOWAGS— 1.  In  General. — A  contract  to  tow, 
in  law,  implies  an  engagement  that  each  party  to  the  contract 
will  perform  his  duty  in  completing  it ;  that  proper  skill  and  dili- 
gence will  be  used  on  board  both  the  vessel  and  tug,  and  that 
neither  party,  by  neglect  or  mismanagement,  will  create  unneces- 
sary risk  to  the  other,  or  increase  any.  risk  which  might  be  inci- 
dental to  the  service  undertaken.*  Ordinarily  it  covers  merely 
the  furnishing  of  propelling  power  to  move  a  boat  or  vessel  from 
one  place  to  another.*  The  contract  does  not  constitute  a  war- 
ranty to  tow  to  destination,  but  an  engagement  to  use  best  en- 
deavors  and  competent  skill  for  that  purpose  with  a  vessel 
properly  equipped.'  It  has  been  held  that  where  a  specified 
vessel  is  designated  by  the  towage  contract,  there  is  no  implied 
warranty  of  the  vessel's  fitness  for  the  service  required.* 

Hams,  I  Brown  Adm.  218;  The  Kelly,  condition,  is  towage,  not  salvage  serv- 

I  Eng.  L.  &  Eq.  596;  McConnochie  v.  ice.    The  Emilj  B.  Souder,  15  Blatchf. 

Kerr,  9   Fed.  Rep.  53;  The   Princess  (U.  S.)  185. 

Alice,  3  W.  Rob.  140;  The  Reward,  i  2.  The  Fox,  15  Fed.  Rep.  639. 

W.Rob.  177.  8.  The   Minnehaha,   Lush.  335;    15 

1.  The  Julia,  14  Moo.  P.  C.  C.  aio;  Moo.  P.  C.  C.  133;  30  L.  J.  Adm.  211 ; 

Lush.  234.  7  Jur.  N.  S.  1257;  4  L.  T.  N.  S.  810;  9 

Termlnatlo]!  of  Contract.  —  A   con-  W.  R.  925. 

tract  for  towing  a  vessel  into  a  position  Devlatloii. — It  is  no  breach  of  a  tow- 

which  would  enable  her  to  be  beached,  age  contract  for  a  tug  to  deviate  from 

does  not  end  when  the  anchor  is  cast  its  direct  course  to  land  a  barge,  when 

on   her   arrival    in    shoal    water,    but  nothing  was  said  about  holding  a  di- 

when  her  kedge  anchor  is  sent  out  to  rect  course  when  the  boats  were  taken 

haul  her  stern  around  to  enable  her  to  in  tow.     The  Mary  McKillop,  23  Fed. 

be  properly  put  aground.     Wilmington  Rep.  829.      But    in    Phillips    v.  The 

Transp.  Co.  v.  The  Old  Kensington,  39  Sarah  &   The   Tucker,  38  Fed.  Rep. 

Fed.  Rep.  496.  2^2,  a  tug  was  held  liable  for  the  loss 

Bubatitutlon  of  Tugs.  —  In   order  to  of  a  barge  which   sprang  a  leak  and 

hold  a  tug,  which  took  the  place  of  the  sank  while  the  tug  had  stopped  over 

tug  of  a  railroad   company,  liable  for  night  to  deliver  a  cargo.     If  a  tug  has 

damages  to  a  tow  received  after  being  more  than  one  vessel  in  tow,  it  must 

left  at  the  mouth  of  a  creek,  it  must  be  not  risk  the  safety  of  some  in  order  to 

shown  that  the  tug,  in  some  way,  made  land  one.     White  v.  The  Lavergne,  2 

herself   a  party  to  the  tow's  contract  Fed.  Rep.  788. 

with    the  railroad    company  to    have  A    deviation   of    three    miles   in   a 

the  barge  towed  to  a  point  some  dis-  course  of  nine,  is  negligence,  although 

tance  up  the  creek.    The  Mary,  14  Fed.  it  is  foggy  and  the  tidal  currents  are 

Rep.  584.  variable.      The    Webb,    14   Wall.    (U. 

Befiual  of  Senrlcea. — If  a  tug  makes  S.)  406. 

three  unsuccessful  attempts  to  heave  a  4.  Robertson    z\    Amazon    Tug   & 

line  to  a  schooner,  and  there  is  danger  Lighterage  Co.,  7  Q^  B.  Div.  598. 

of  the  schooner  stranding,  she  is  justi-  Towage  by  Stages. — If  a  towage  con- 

iied  in  accepting  the  services  of  another  tract  is  to  be  performed  by  stages  and 

tug,  and  it  is  the  duty  of  the  first  tug  to  does  not  specifically  designate  the  tug 

get  out  of  the  way  when  requested.  The  to  be  used,  the  one  towing  in  the  last 

E.  D.  Holton,  55  Fed.  Rep.  loio.  stage  is  not  liable  in  rem  for  delays  due 

Towage  and  Salvage    Serrice. — The  to  default  of  tugs  employed  on  pre- 

towing  of  a  vessel  whose  propeller  is  vious  stages.    The   E.  A.  Packer,  22 

broken,  but  who  is  otherwise  in  good  Fed.  Rep.  668. 
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2.  Power  of  Master  to  Contract. — It  is  not  necessary  that  a  mas- 
ter should  have  express  instructions  from  his  owners  to  tow.  He 
has  a  general  authority  to  do  so,^  but  an  agreement,  to  bind  his 
owners,  must  be  reasonable,  and  likely  to  inure  to  their  benefit.* 

8.  Contracts  Limiting  Liability. — A  special  contract  that  towing 
shall  be  done  at  the  risk  of  the  owner  of  the  tow,  does  not  exempt 
the  tug  or  her  owners  from  liability  for  loss  or  injury  attributable 
to  negligence.' 

V.  Bespovsibilitt  of  Tno — 1.  In  General. — It  is  the  duty  of 
those  engaged  in  towage  service  to  see  that  the  tug  is  properly 
manned,^ and  that  she  is  of  sufficient  power  and  capacity  to  tow 

1.  The  Thetis,  L.  R.,  2  A.  &  £.  365 ;  that    the    towing  company   does   not 

38  L.  J.  Adm.  42,  assume  the  liability  of  common  car- 

A  tug  which  accepts   employment  rier,  and  does  not  reduce  the  liability 

from  a  person  who  has  no  authority  of  the  towers  from  ordinary  to  gross 

to  contract,  is  liable  for  the  loss  of  the  negligence.    Delaware,  etc.,  Towboat 

tow,  if  it  is  taken  through  a  place  ob-  Co.  v.  Starrs,  69  Pa.  St.  36. 
viously  unsafe  and  cut  by  the  ice  so  as        A   contract  of    towage    stipulating 

to    sink.    The   James   A.  Wright,   10  that  it  shall  be  at  the  risk  of  the  mas- 

Blatchf.  (U.  S.)  160.  ters  and  owners  of  the  tow,  renders  the 

LlablUty  of  Ma8t«r  for  IiUvry  to  Tug.  tug  responsible  only  for  the  lack  of 

—If  the  pilot  house  of  a  tug  is  carried  ordinary  skill    and    diligence  in  her 

away  by  contact  with  the  anchor  fluke  navigation.    The  Princeton,  3  Blatchf. 

of  a  schooner  she  is  towing,  and  the  (U.  S.)  54.    See  also  The  American 

master  of  the  tug,  who  is  a  member  of  Eagle,  54  Fed.  Rep.  loio. 
the  corporation  owning  and  operating        Where  the  captain  of  a  tow  agreed 

the  tug,  admits  that  the  damage  was  to  assume  the  risk  from  ice,  the  tug  is 

due  to  his  fault,  and.  declares  his  in-  not  to  be  held  responsible  in  damages 

tention  to  pay  personally  for  the  dam-  for  a  mistake  of  judgment  on  the  part 

age,  the  promise  is  made  under  a  valid  of  those  in  charge,  but  she  is  not  to  be 

consideration  and  is  binding.    Gilling-  absolved  from  the  duty  of  exercising 

ham  V.  Charleston,  etc.,  Transp.  Co.,  reasonable  care  to  avoid  unnecessary 

40  Fed.  Rep.  649.  hazard.    The  Packer,  38    Fed.   Rep. 

a.  The  Alfred,  50  L.  T.  511;  The  156;  The  Syracuse,  6  Blatchf.  (U.  S.)  2. 
Renpor,  8  Prob.  Div.  115,  The  master  of  a  tug  cannot  obtain 

8.  The   Bordentown,  40  Fed.  Rep.  exemption    from    liability  by   giving 

682 ;  The  Syracuse,  6  Blatchf.  (U.  S.)  notice  at  the  commencement  of  a  voy- 

2;  The  M.  }.  Cummings,  18  Fed.  Rep.  age  that  the  towage  shall  be  at  the 

178 ;  Deems  v,  Albany  Canal  Line,  14  risk  of  the  owner  of  the  tow.     The 

Blatchf.  (U.  S.)  474;  The  Rescue,  24  Vanderslice,  4  Pa.  L.  J.  388. 
Fed.  Rep.  190;  The  James  Jackson,  9        In  Hibernia  Ins.  Co.  v.  New  Orleans 

Fed.  Rep.  614;  Ulrich  r.  The  Sunbeam,  Transp.  Co.,  17  Fed.  Rep.  478;  aff^d 

I  N.  J.  L.  X41 ;  Arctic  F.  Ins.  Co.  v.  120  U.  S.  166,  it  was  held  that  a  clause 

Austin,  54  Barb.  (N.  Y.)  559.     Contra  in   a  towage  contract  exempting  the 

The   United  Service,   L.   R.,  9   Prob.  tug  from  liability  **  from  the  damages 

Div.  3.  of  navigation  and  other  known  or  un- 

In  Ashmore  v,  Pennsylvania  Steam  known    obstacles,"    relieved    the    tug 

Towing,  etc.,  Co.,  28  N.  J.  L.  180,  the  from   damages  due  to  the  loss  of  a 

court  held  Uiat  an  agreement,  whereby  barge  sunk  by  running  into  a  tree,  re- 

the  owner  of  the  tow  covenanted  to  cently  submerged  in  the  channel  by  a 

have  a  competent   helmsman,  a  sea-  ]andslide,if  its  presence  was  not  known 

worthy  boat,  and  to  exempt  the  tug  to  the  pilot. 

from  all  liability,  would  not  excuse  the        Burden    of   Proof. — The    burden    of 

tug  if  the  tow  were  injured  by  its  negli-  proof  is  on  a  towboat  asserting  a  special 

gence.   See  also  Wooden  v.  Austin,  51  contract  that  the  tow  is  to  be  carried  at 

Barb.  (N.  Y.)  9;  Wells  v.  Steam  Nav.  the  owner's  risk.    The  James  Jackson, 

Co.,  8.  N.  Y.  375.  9  Fed.  Rep.  614. 

If    a  towage  contract  reads  "  this        4.  In  The  Victor,  i  Brown  Adm.  449, 

boat  towed  at  risk  of  owners,"  it  means  Longyear,  J.,  said :   "  The  responsible 
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the  vessel  to  the  place  of  destination.  They  must  exercise  ordi- 
nary skill  and  prudence  in  selecting  the  proper  time  to  make 
the  voyage,  keeping  in  view  the  craft  to  be  towed,  the  wind  and 
tide,  and  other  ordinary  peculiarities  of  navigation  ;  ^  the  right  and 
power  to  determine  the  proper  management  and  navigation  of 
both  tug  and  tow,  and  the  responsibility  for  their  safety,  resting 
chiefly  upon  the  master  of  the  tug.* 

&  In  Making  ITp  Tow. — In  making  up  a  tow  those  in  charge 
must  act  with  that  reasonable  and  ordinary  care  which  a  prudent 
man  exercises  for  the  preservation  of  his  own  property,*  taking 
care  that  the  tow  is  properly  made  up  and  secured  with  lines  of 
proper  strength.* 

character  of  the  occupation  of  tugs  re-  keep  in  mind  the  condition  of  the  tug, 
quires  that  there  should  be  some  com-  tow,  weather,  etc.  Where  his  discre- 
petent  person  in  charge  of  their  navi-  tion  has  been  bona  fide  exercised,  the 
gation,  separate  and  distinct  from  the  tug  will  not  be  responsible  when  it  is 
wheelsman,  and  who  has  no  other  du-  shown  that  he  acted  with  reasonable 
ties  when  the  tug  is  in  actual  service.^'  skill  and  discretion.  The  James  P. 
And  In  The  Coleman  and  Foster,  i  Donaldson,  19  Fed.  Rep.  364.  See  also 
Brown  Adm.  456,  it  was  held  that  proof  The  Brooklyn,  2  Ben.  (U.  S.)  547; 
of  a  custom  for  the  master  to  act  as  Dutton  v.  The  Express,  3  Cliff.  (U.  S.) 
helmsman  would  not  be  received.  See  462;  The  Mohawk,  7  Ben.  (U.  S.)  139; 
also  The  Armstrong,  i  Brown  Adm.  The  Venture,  18  Fed.  Rep.  462. 
130;  Kenah  v.  The  John  Markee,  3  If  a  master  of  a  tug  takes  the  more 
Fed.  Rep.  45.  unsafe  of  two  passages  open  to  him,  and 
LlabUlty  for  TOUa.— A  towboat  can-  after  gaining  shelter  puts  out  into  the 
not  be  held  liable  for  tolls  except  on  its  open  where  the  tow  would  be  exposed 
own  measurement,  unless  the  liability  to  the  heavy  sea  then  running,  the  tug 
can  be  shown  to  exist  by  an  implied  or  is  liable  for  loss  of  a  barge  by  swamp- 
special  contract.  The  Fox,  15  Fed.  ing.  The  Burlington,  137  U.  S.  386. 
Rep.  639.  8.  The  Bordentown,40  Fed.  Rep.  682. 

1.  In  The  Merrimac,  2  Sawy.  (U.  In  getting  a  vessel  out  of  her  berth, 
S.)  586,  Deady,  J.,  said:  '*The  master  stem  first,  on  the  New  York  side,  a  tug 
of  a  tug  being  a  bailee  for  hire,  and,  was  negligent  in  imparling  to  her  such 
as  such,  responsible  for  ordinary  skill  headway  as  carried  her  to  the  Brooklyn 
and  diligence  in  the  performance  of  side,  where  she  hit  a  pier,  before  the  tug 
his  contract,  what  was  his  duty  in  the  could  get  to  her  bow  and  make  a  line 
premises  ?  Impliedly  he  undertook  to  fast.  The  failure  of  the  vessel's  sailors 
furnish  a  tug  properly  equipped  and  of  to  catch  the  line  when  first  thrown  from 
sufficient  capacity  and  power  to  take  the  the  tug  constitutes  no  defense.  The  M. 
scow  to  the  cape,  and  for  the  exercise  A.  Lennox,  4  Ben.  (U.  S.)  190. 

of  ordinary  skill  and  prudence  in  select-  If  a  tug  assumes  entire  charge  of  the 

ing  the  proper  time  to  make  the  voyage  operation  of  getting  a  vessel  out  from  a 

with  reference  to  the  craft  to  be  towed,  pier,  it  is  incumbent  on  her  to  adopt  a 

and  the  wind  and  tide,  or  other  ordi-  method  which  will  result  in  no  injury 

nary  peculiarities  of  navigation,  and  in  to  the  vessel.    The  M.  M.  Caleb,  4  Ben. 

the  conduct  of  the  enterprise  in  case  of  (U.  S.)  15. 

any    unlooked    for   or    extraordinary  If  the  master  of  a  tug  fails  to  make 

emergency."  See  also  Bouker  v.  Smith,  an  examination  of  a  brick-laden  scow 

40  Fed.  Rep.  839;  The  Burlington,  137  before  he  takes  her  in  tow,  the  tug  is 

U.   S.  386;   The  Adelia,  i  Hask.  (U.  liable  if  on  the  voyage  part  of  the  deck- 

S.)  505.  -  load  is   lost  by    her  careening.      The 

2.  The  Joggin's   Raft,  43  Fed.   Rep.  Favorite,  50  Fed.  Rep.  569. 

35)9;  White  V,  The  Laverene,  2  Fed.  4.  The  Fres.  Briarly,  24  Fed.  Rep» 

Rep.  788;  The  Fannie  Tuthill,  12  Fed.  ^78;  The  Quickstep,  9  Wall.  (U.  S.) 

Rep.  446.  665;     The     Sweepstakes,     i     Brown 

The  master  of  the  tug  is  charged  with  Adm.  509. 

the  selection  of  the  route  and  should  A  tug  is  negligent  in  placing  a  spile- 
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8.  In  Navigation. — A  tug  undertaking  to  tow  a  vessel  in  navigable 
waters  is  bound  to  know  the  proper  and  accustomed  water-ways 
and  channel,  the  depth  of  the  water,  the  nature  and  formation  of 
the  bottom,  whether  in  its  natural  3tate,  or  as  changed  by  perma- 
nent excavations.^  If  a  tug  is  engaged  in  towing  vessels  on  a 
river  the  navigation  of  which  is  impeded  by  bridges,  the  master  is 
chargeable  with  notice  of  the  width  of  his  tug  and  its  tow,  and 
must  know  whether  he  can  run  it  safely  between  the  bridge  piers 
through  which  he  attempts  to  pass.  He  is  bound  to  know  the 
direction  of  the  currents  about  the  piers  in  the  different  stages  of 

driver,  which  carried  no  crew  and  was  inside  boat  or  the  outside  one,  when  and 

an  unwieldy  craft,  behind  a  barge  and  how  she  should  be  lashed  to  other  boats, 

in  such  a  position  that  if  the  backing  with  what  fastenings  she  should  be  se- 

line  of  the  spile-driver  broke,  the  wind,  cured  as  she  is  dragged  through  the  wa- 

which  was  dead  astern,  would  drive  her  ter,  whether  she  shall  go  fast  or  slow, 

forward  into  the  barge.     Bust  f.  Cor-  when,  if  at  all,  she  shall  drop  astern, 

nell  Steam  Boat  Co.,  24  Fed.  Rep.  188.  when  she  shall  go  to  harbor,  how  long 

Where  a  tow  has  a  long  bowsprit,  a  remain   there,  and   what  shall   be  the 

tug  is  not  negligent  in  using  a  hawser  course  of  navigation.*' 
of  sufficient  length  to  keep  the  end  of        1.  The   Henry  Chapel,  10  Fed.  Rep. 

the  bowsprit  forty  feet  from  the  stern  of  777 ;  The  Margaret,  94  U.  S.  494 ;  The 

the  tug.    Gray  v.  The  Jessie  Russell,  5  Tames  H.   Brewster,  34   Fed.  Rep.  77 ; 

Fed.  Rep.  639.  The  Effie  J.  Simmons,  6  Fed.  Rep.  639 ; 

If  the  towing  hawser  is  insufficient.  The  Robert  H.  Burnett,  30  Fed.  Rep. 
and  the  tow  pound,  and  is  so  damaged  214;  The  Delaware,  20  Fed.  Rep.  797. 
that  several  boats  are  sunk,  the  tug  is  Sblftixig  Channel. — When  a  channel 
liable.  The  Francis  King,  7  Ben.  (U.  is  constantly  changing  or  moving,  the 
S.)  II.  tug  is  not  bound  to  know  it.  The  Mo- 
Putting  a  deeply-laden  open-decked  sher,  4  Biss.  (U.  S.)  274. 
canal  boat  in  the  hawser  tier  when  the  Running  a  barge  upon  a  sunken  pier 
wind  is  blowing  from  sixteen  to  twenty-  when  the  captain  knew  of  the  existence 
one  miles  an  hour,  is  negligence.  The  of  the  obstruction,  renders  the  tug  lia- 
Niagara,  20  Fed.  Rep.  152.  ble,  and  the  liability  is  not  affected  by 

If  in  taking  a  vessel  out  from  her  the  fact  that  the  towage  was  gratuitous 

berth,  the   tug  receives   the  hail,  ^  all  or  that  the  movement  of  the  tug  at  the 

right,  go  ahead,"  she  is  under  no  obli-  critical  moment  was  influenced  by  the 

gation  to  see  that  all  lines  on  the  vessel  owner  of  the  tow.  The  Deer,  4  Ben.  (U. 

are  cast  off,  and  if  a  barge  made  fast  to  S.)  352.  See  also  Pettie  v,  Boston  Tow 

the  ship  is  injured,  the  tug  is  not  re-  Boat  Co.,  49  Fed.  Rep.  464 ;  The  Mas- 

sponsible.     The    Jack  Jewett,  23  Fed.  cot,  48  Fed.  Rep.  917. 
Rep.  927.  If  the  persons  in  charge  of  the  tug 

It   is    negligence   to  place  a   barge  have  exercised  reasonable  diligence  in 

known  to  steer  wildly  in  such  a  posi-  familiarizing  themselves  with  all  dan- 

tion  as  to  interfere  with   the   steering  gerous  obstructions,  the  tug  is  not  lia- 

qualities  of  the  tow.    The  Orhanovich  ble  for  injuries  received  by  the  tow  in 

V.  The  America,  4  Fed.  Rep.  337.  running  on   a   concealed   snag.      The 

If  the  owner  of  a  barge  gives  notice  America,  6  Ben.  (U.  S.)  122.     See  also 

that  a  boat  is  unfit  to  be  placed  in  the  The  Angelina  Corning,  i  Ben.  (U.  S.) 

front  tier,  the  tug  is  bound  by  the  no-  109. 

tice,  and  liable  for  non-compliance.'  The        If  a   tug   negligently   runs  aground 

Niagara,  20  Fed.  Rep.  152.  while  towing  a  barge  up  a  narrow  creek. 

In  Transportation  Line  t'.  Hope,  95  and  the  towline  is  cast  off  by  the  orders 

U.  S.  297,  Hunt,  J.,  said:  "  When  a  mas-  of  the  tug  captain,  so  that  the  barge, 

ter  of  a  tug  undertakes  to   transport  a  after    her    momentum    is  spent,  runs 

barge,  he  must  supply  the   means   for  aground  and  is  injured  by  being  left 

that  purpose;  he  must  furnish  not  only  high  and  dry  at  low  tide,  the  tug  is  lia- 

motive  power,  but  he  must  direct  her  ble  in  damages  for  the  consequences  of 

location,  whether  on  the  port  or  star-  her  fault}'  navigation.    The  Vigilant,  8 

board  side,  whether  she  should  be  the  Fed.  Rep.  921 
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water,  and  to  know  whether  at  high  water  a  steamer  can  pass  with 

its  tow  over  obstructions  which  in  low  water  would  render  the 
passage  impossible.*  If  the  towage  service  is  performed  on  wa- 
ters where  the  tide  ebbs  and  flows,  the  master  is  bound  to  know 

the  usual  course  of,  and   perils  due   to,  the  tides.^     In  towing 

If  a  tow  strikes  an  obstruction,  is  in-  run,  and  grounds  her  tow  on  a  reef, 

jured,  and  the  tug  is  libelled  for  dam-  the  accident  will  not  be  attributed  to 

ages,  the  discovery,  just  before  the  trial,  the  landmarks    being  obscured  bj  a 

of  a  rock  previously  unknown  to  navi-  snowstorm,  but  to  the  failure  of  the 

gators  at  the  precise  spot  where  the  tow  tug's   pilot  to  proceed   under  a  slow 

was  injured,  will  excuse  the  tug  from  bell,  using  a  good  compass.  The  Frank 

liability,  it  appearing  that  her  pilot  pur-  G.  Fowler,  8  Fed.  Rep.  360;  The  Grat- 

sued  the  customary  course.    The  James  itude,  25  Fed.  Rep.  160. 

A.Garfield,  21  Fed.  Rep.  474.     See  also  As  to   defective   compass,  see   The 

The  Pierrepont,  42  Fed.  Rep.  687 ;  The  Webb,  14  Wall.  (U.  S.)  406. 

Mary  N.  Hogan,  30  Fed.  Rep.  927;  re-  If  experts  differ  as  to  the  safer  course, 

versed  in  35  Fed.  Rep.  554.  the  master  of  the  tug  is  not  guilty  of 

LeaTlng  Helm  to  Incompetent  Person,  negligence  in  towing  boats  two  abreast 
— If  in  navigating  a  tortuous  channel  instead  of  in  single  file  through  a  dan- 
known  to  be  shallow,  the  master  of  the  gerous  place.  Taft  v.  Carter,  59  Barb, 
tug  turns  the  helm  over  to  an  incompe-  (N.  Y.)  67. 

tent  person  simply  because  he  imagines  Loading  a  tug  so  heavily  as  to  ren- 
he  is  familiar  with  the  channel,  the  tug  der  her  unable  to  give  sufficient  head- 
is  liable  if  she  grounds  and  allows  the  way  to  her  tow,  renders  the  tug  liable 
tow  to  be  delayed  and  wrecked  by  an  for  the  loss  of  the  tow  if  it  sheers  and 
approaching  storm.  Bouker  v.  Smith,  strikes  on  rocks  and  is  lost.  The  Geo. 
40  Fed.  Rep.  839.  As  to  unskillful  pilot,  Farrell,  4  Ben.  (U.  S.)  316;  O'Brien 
see  The  Geo.  H.  Dentz,  12  Fed.  Rep.  v.  New  York,  etc.,  Transp.  Co.,  31  Fed. 
575 ;  The  Frank  G.  Fowler,  8  Fed.  Rep.  Rep.  494. 

360;  unlicensed  pilot,  The  E.  M.  Nor-  1.  The  Lady  Pike,  21  Wall.  (U.  S.> 

ton,  15  Fed.  Rep.  686.  i ;  The  T.  J.  Schuyler  v.  The  Isaac  H. 

If  the  pilot  engaged  by  a  tug  negli-  Tillyer,  41  Fed.  Rep.  477;  Wilson  v. 

gently  runs  a  schooner  upon  a  quick-  Chicago,  42  Fed.  Rep.  506. 

sand  and  she  is  lost,  the  tug  is  liable.  The  practice  of  running  canal  boats 

The  Martin  Klabfleisch,  55  Fed.  Rep.  and    vessels,    whether    new    or    old, 

336.  against  other  vessels  or  piers  for  the 

If  a  tug  miscalculates  and  the  hawser  purpose  of  rapid  handling,  is  dangerous, 

kinks,  allowing  a  barge  in  tow  to  run  and  when  approaching  anything  like  a 

against  a  pier,  it  appearing  that  the  forcible  blow,  must  be  held  to  be  at 

blow  was  harder  than  the  usual  con-  the  risk  of  those  who  practice  it.     The 

tacts  of  navigation,  the  tue  is  liable  in  Syracuse,  18  Fed.  Rep.  828;  The  Ne- 

damages.     O'Neil  v.  The  I.  M.  North,  braska,  2  Ben.  ( U.  S.)  500;  The  Harry, 

37  Fed.  Rep.  270.    As  to  miscalculat-  15  Fed.  Rep.  161. 

ing  tide,  see  The  Brazos,  14  Blatchf.  A  tug  which  goes  over  a  dam  in  order 

(U.  S.)  446.  to  escape  detention  at  the  locks,  and  in- 

Where   a  canal   boat,   while  being  jures  the  tow  by  running  into  a  bridge 

towed  over  a  perfectly  safe  and  famil-  pier,  is  responsible  for  the  injury.  The 

iar  course,  hits  some  obstruction  and  Venture,  18  Fed.  Rep.  462. 

springs  a  leak,  the  burden  of  proof  is  8.  The  Delaware,  20  Fed.  Rep.  797. 

upon  the  tug  to  account  for  the  injury,  A  tug  whose  tow  is  nearly  two  thou- 

or  to  satisfy  the  court  by  a  reasonable  sand  feet  long  should  get  help  to  pre- 

and  consistent  account  of  the  trip  that  vent  the  tail  of  the  tow  from  swinging 

she  has  not  failed  in  her  duty  to  avoid  out  of  line  when  a  brisk  breeze  springs 

dangerous  points,  and  that  the  injury  up.     If  the  tug  fail^  to  do  so  and  a 

arose  from  no  lack  of  dufy,  care  or  barge  at  the  tail  of  the  tow  swings  out 

skill   in   her   navigation.      The   Ellen  of  line  and  is  injured  by  running  over 

McGovern,   27    Fed.   Rep.  868;    The  a  channel    buoy,    the    tug   is    liable. 

Harry  and  Fred,  49  Fed.  Rep.  681.  O'Brien  v.  New  York,  etc.,  Transp. 

Where  a  tug  sheers  out  of  the  chan-  Co.,  31  Fed.  Rep.  494. 

nel  a  considerable  distance  in  a  short  If   a  tug  which  has  her  tow  com- 
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vessels  without  motive  power,  the  tug  is  regarded  as  a  dominant 
mind  or  will  in  the  adventure,  and  the  tow  is  bound  to  follow  as 
closely  as  possible  in  her  wake,  and  conform  to  her  directions.^  It 
is  the  paramount  duty  of  the  tug  to  consult  the  safety  of  her  tow 
and  run  no  avoidable  risk.* 

a.  Abandonment  of  Tow. — To  justify  an  abandonment  of 
the  tow  by  a  tug,  the  obstacles  in  the  way  of  the  performance  of 

the  towage  contract  must  be  at  least  of  an  extreme  character,  if 
not  absolutely  insurmountable.' 

pletelj  under  control  carries  it  so  near  resulted,  she   must   bear    the    conse- 

a  shoal  that  the  swash  from  a  passing  quences  of  the  master's  temerity.    The 

vessel,  whose  coming  was  seen,  coupled  Venture,  i8  Fed.  Rep.  462. 

with  the  action  of  the  tide,  is  sufficient  If  a  barge  is  injured  by  being  run 

to  ground  a  barge,  the  tug  is  liable  for  against  a  wharf,  a  defense  by  the  tug 

the  damage  sustained.    The  Minnie,  that  the  barge  was  old  and  rotten  was 

30  Fed.  Rep.  543.  unavailable  where  no  reason  was  given 

If  a^  tug  has  attached   her  tow  by  for  the  blow.    The  Workman,  i  Low. 

means  of  long  hawsers,  she  is  guilty  of  (U.  S.)  504. 

negligence,  if,  in  rounding  a  dangerous  If  a  barge,  while  being  towed  around 

point,  the  hawsers  are  allowed  to  slack-  the  Battery,  roll  badly  and  lose  part  of 

en  so  that  the  tow  by  the  action  of  the  her  deckload  and  sink,  the  tug  will  be 

tide  is  carried  upon  rocks  and    lost,  held  liable  if  it  appear  that  she  did  not 

The  C.  H.  Sanford,  13  Fed.  Rep.  9x0.  slacken  her  speed,  and  that  no  atten- 

1.  The    Fannie    TuthUl,    12    Fed.  tion  was  paid  to  the  probable  effect  on 
Rep.  446.  the  tow.     The    Trojan,    8   Ben.   (U. 

The  details  of  the  immediate  navi-  S.)  498. 

gation  of  the  tug,  with  reference  to  If  a  tug  without  authority  adopts  the 

approaching  vessels,  must  necessarily  dangerous   manoeuvre    and    puts   the 

be  left,  to  a  great  extent,  to  those  on  pilot  on  the  tow  in  a  situation  in  ex- 

board  of  her.    The  Civilita  and  The  tremis^  even  if  the  pilot  makes  an  er- 

Restless,  103  U.  S.  699;  Hayes  v,  Paul,  ror  of   judgment  in  not  acquiescing 

51  Pa.  St.  134.  instantly  and  without  protest,  it  is  not 

DttfteliTe  AppUuioe. — If  an  injury  is  his  legal  fault.    The  fault  belongs  to 

•caused  a  tow  by  breaking  of  the  tug's  the  party  who  wrongfully  brings  the 

rudder  chain,  which  was  defective,  and  other  into  that  situation.    The  Eliza- 

the  defect  should  have  been  known,  beth  Jones,  112  U.  S.  514;  The  Bywell 

the  tug  is  liable.    The  M.   M.  Caleb,  Castle,  4  Prob.  Div.  219;  The  Strathay, 

10  Blatchf.  (U.  S.)  467,  aff^g  5  Ben.  27  Fed.  Rep.  562;  The  Gorgas,  10  Ben. 

<U.  S.)  163.  (U.  S.)  541;  The   Fannie  Tuthill,  12 

2.  In  The  Delaware,   12   Fed.  Rep.  Fed.  Rep.  446. 

571,  it  was  held  that  the  paramount  It  is  negligence  for  a  tug  to  tow  a 

duty  of  a  tug  was  to  secure  the  safety  lighter  through  the  swells  of  a  passing 

of  her  tow  by  any  and  every  means  in  steamboat  at  such  a  rate  of  speed  as 

her  power,  and    to  run  no  avoidable  would  cause  the  lighter  to  ship  water, 

risk,  and  that  the  tug  would  accept  at  The  J.  J.  DriscoU,  27  Fed.  Rep.  521. 

her  own  peril   a  risk  for  any  injury  If  the  captain  of  a  tug  sees  his  tow 

that  might  ensue,  to  proceed  against  a  steering  directly  into  danger,  he  must 

strong  ebb  tide  with  a  certain  and  ob-  warn  her  against  it.    The  Atlas,  X2 

vious  danger  of  her  tow's  being  swung  Fed.  Rep.  7^. 

against   a  steamer  at  anchor,  unless  A  tug  must  keep  far  enough  away 

there  was  no  other  alternative  involv-  from  a  lee  shore  to  enable  her  to  turn 

ing  less  danger.    See  also  Gray  v.  The  to  windward   without  stranding   the 

Jessie  Russell,  5  Fed.  Rep.  639;  The  tail  of  her  tow.    The   Elfinmere,  39 

Brooklyn,  2   Ben.   (U.   S.)   547;  The  Fed.   Rep.  909.      As  to  keeping  Us 

Baltic,  2  Ben.  (U.  S.)  452 ; 'The  Lady  enough  off  shore  to  prevent  a  tow  from 

Franklin,  2  Low.  (U.  S.)  220;  The  F.  grounding,  see    The  Atlas,   12    Fed. 

"W.  Vosburgh,  50  Fed.  Rep.  239.  Rep.  798. 

If  a  towboat  voluntarily  assumed  a  8.  While  a  tug  which  abandons  its 

needless  hazard,  and  injury  to  the  tow  tow  is  bound  to  show  a  sufficient  excuse 
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b.  Condition  of  Weather. — A  tug  is  not  liable  for  a  tow 
wrecked  by  sudden  squalls,  or  rapidly  approaching  storms  when, 
at  the  time  of  starting,  the  weather  was  fair  and  there  was  no 
indication  of  approaching  atmospheric  disturbances.^ 

for  the  abandonment,  yet,  if  during  a  the  master  of  the  tug  casts  ofi  the  tow- 
storm,  the  towline  parts  and  the  tug  line,  and  the  vessel,  though  using 
is  not  able  to  find  the  tow,  the  tug  is  every  elTort,  is  carried  by  wind  and  tide 
excused  from  liability.  The  Clematis,  against  docks  and  injured,  the  tug  is 
I  Brown  Adm.  499.  liable.      The    A.    M.     Ball,    43    Fed. 

If  a   sudden  squall   comes   up  and  Rep.  170. 

it  is  necessary  to  drop  the  tow  astern,  For  a  tug  under  contract  to  tow  a 

and  the  persons  in  charge  of  the  tow  raft  to  its  destination,  to  leave  its  tow 

refuse  to  remain  on  board  to  steer  for  en  route  and  not  wait  to  see  if  it  has 

fear  of  being  washed  overboard,  and  it  the  means  to  stop  and  make  fast,  is 

is  impossible  to  handle  the  tow  without  negligence.    .The  Henry  Buck,  38  Fed. 

a  helmsman,  the  tug  is  not  liable  for  Rep.  611. 

their  loss  by  being  turned  adrift,  when  Leaving  a  tow  at  the  mouth  of  a 

it  appears    that  she  was    reasonably  creek   under  a  promise  to  return   the 

adapted  for  the  purpose  of  towing  on  next  day,  and  failing  to  do  so,  is  such 

the  route  she  was  engaged  upon.    The  an  abandonment  as  renders  a  tug  liable 

Allie  &  Evie,  34  Fed.  Rep.  745.     See  for  the  loss  of  the  barge  during  her 

also  '  The   Royal    v.  The   Challenger  absence  by  the  ice  driving  against  her 

(V.  A.  C.  1888),  14  Q^  L.  R.  135.  sides,  cutting  them  so  she  sinks.  Coke- 

The  master  of  a  tug  is  not  guilty  ley  v.  The  Snap,  24  Fed.  Rep.  504. 

of  negligence  in  cutting  a  tow  adrift  If  a  tug  engaged  in  towing  scows  to 

after  signaling  it,  when  tug  and  tow  sea   loses  one  of  them    by  the  bitts 

are  in  danger  of  being  driven  on  a  lee  pulling  out,  and  the  water  is  shoal,  and 

shore  by  a  fierce  storm.    Sonsmith  v.  it  is  dangerous  to  make  an  attempt  to 

The  J.  F.  Donaldson,  21  Fed.  Rep.  671.  pick  her  up,  the  tug  is  not  guilty  of 

To  leave  a  tow  unattended  in  a  bar-  negligence  in  first  taking  the  barges  in 

bor  unsafe  in  a  storm  from  one  quarter,  tow  to  a  safe  place  and  then  returning 

is   negligence.    Connolly  v.  Ross,  11  and   finding  the  barge  which    broke 

Fed.  Rep.  343;  The  Charles  Runyon,  loose  at  anchor,  and,  if  it  was  impos- 

46  Fed.  Rep.  813;  The  Battler,  55  red.  sible  to  approach  her  on  account  of 

Rep.  1006.    But  it  is  not  negligence  the  sea,  in  returning  to  her  owners  and 

to  temporarily  leave  a  tow  moored  to  reporting  her  condition  as  soon  as  pos- 

a  platform  to  search  for  another  tow  sible.  The  R.  C.  Veit,  56  Fed.  Rep.  122. 

which  has  been  carried  adrift  by  an  ex-  1.  Where  the  atmospheric  conditions 

traordinaiy  storm.     The  Mechanic,  9  at  the  time  ot  sailing  showed  no  indi- 

Fed.  Rep.  526.  cation  of  an  approaching  squall,  a  tug 

It  is  not  negligence  for  the  master  is  not  liable  for  boats  swamped  by  high 

of  a  tug  to  leave  a  tow  in  a  safe  place,  seas  encountered  during  the  voyage. 

TheP.  C.  Shultz,  loBcn.  (U.  S.)  536.  The  Geo.   L.   Garlick,   16   Fed.  Rep. 

If  a  tug  intends  to  cast  off  her  lines,  704 ;  The  Mechanic,  9  Fed.  Rep.  526. 

she  must  give  notice  to  the  tow  and  In  the  absence  of  all  other  indica- 

must  allow  sufficient  time  to  elapse  be-  tions  of  probable  bad  weather,  short 

fore  doing  so  to  enable  the  tow  to  take  towing  trips  are  not  to  be  condemned, 

measures  for  her  safety.    The  failure  even  if  the  barometer  is  low,  though 

of  the  tug  to  do  so  constikites  a  breach  rising,  and  cautionary  signals  are  dis- 

of  the  duty  owed  by  tug  to  tow.    The  played.    The  Allie  &  Evie,  34   Fed. 

A.  M.  Ball,  43  Fed.  Rep.  170.  Rep.  745. 

Tying  up  tows  to  a  river  bank,  leav-  A  tug  may,  without  fault,  take  a  coal- 
ing them  without  lines  or  watchman,  laden  barge,  the  sides  eighteen  inches 
renders  the  tug  liable  for  their  loss  by  from  the  water,  around  the  Battery  and 
breaking  adrift,  and  the  custom  of  tug-  under  the  lee  of  Manhattan  Island,  when 
men  to  act  in  such  a  manner  will  not  the  wind  is  blowing  twenty-two  miles 
lessen  its  liability.  The  American  an  hour.  The  Snap,  24  Fed.  Rep.  392. 
Eaffle,  54  Fed.  Rep.  loio.  If  there  is  no  clear  evidence  that  the 

It  a  tug  is  engaged  to  tow  a  vessel  to  weather  indications  were  such  as  should 

sea,  and  on  the  way  out  there  is  a  dis-  deter  a  tug  from  holding  her  course  in- 

pate  as  to  the  amount  to  be  paid,  and  stead  of  seeking  harbor,  and  it  appears 
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4.  Ab  Common  Carrier  and  Insurer. — In  the  discharge  of  the  duty 
of  towing  vessels,  tugs  are  not  to  be  regarded  as  common  carriers 
or  insurers,  or  held  to  accountability  as  such.* 

that  the  tug  was  in  charge  of  a  compe-  Ben.  (U.  S.)  137;  The  U.  S.  Grant,  7 

tent  and  skilled  pilot,  the  tug  is  entitled  Ben.  (U.  S.)  337. 

to  the  benefit  of  any  doubt  arising  from  If  the  river  or  canal,  on  which  tow- 

the  testimony.     The  Frederick  E.  Ives,  age  service  is  to  be  performed,  suddenly 

25  Fed.  Rep.  447.     See  also  The  Argus,  freezes,  it  is  such  an  act  of  God  as  will 

31  Fed.Rep.i^i ;  The  Wilhelm,  47  Fed.  excuse  performance  of   the    contract. 

Rep.  8q.  Worth  v.  Edmonds,  52  Barb.  (N.  Y.)  40. 

If,  after  a  tug  had  taken  a  bark  in  tow,  1.  The  Fannie  Tuthill,  12  Fed.  Rep. 

a  squall  was  seen  coming,  the  tug  was  446;  The  Webb,  14  Wall.  (U.  S.)  406; 

negligent  in  not  coming  to  anchor  in-  The   Margaret,  94   U.    S.    494 ;    The 

stead  of  attempting  to  make  the  Erie  Annie  Williams,  20  Fed.  Rep.  866;  The 

Basin.     The  Young  America,  25  Fed.  D.  Newcomb,  16  Fed.  Rep.  274  (bailee 

Rep.  207.  for  hire);  The  James  Jackson,  9  Fed. 

When  the  opportunity  offers,  neglect  Rep.  614;  The  M.   J.  Cummings,  18 

to  take  shelter  renders  a  tug  liable  for  Fed.  Rep.  178;  The  W.  E.  Gladwish, 

the  swamping  of  a  barge  in  a  storm.  17  Blatchf.  (U.  S.)  77;  Brawley  v.  The 

The  Frank  G.  Fowler,  8  Fed.  Rep.  340.  Jim  Watson,    2    Bond    (U.    S.)    356; 

A  tug  is  guilty  of  negligence  in  tak-  Powell  v.  The  Willie,  2  Fed.  Rep.  95; 

ing  a  tow  to  sea    when   a    storm    is  aj'd  %  Fed.  Rep.  768;  The  Lyon,  i 

raging.      The  Blanche    Page,   4  Ben.  Brown   Adm.    59;    The    Stranger,    1 

(U.  S.)  186.  Brown  Adm.  281 ;  The  Oconto,  5  Biss. 

If  a  tug  unreasonably  delays  a  tow,  (U.  S.)  460;  The  R.  L.  Stevens,  11  L. 

and  a  sudden   and  unexpected   squall  R.  N.  S.  41 ;  The  Princeton,  3  Blatchf. 

comes  up,  which  the  tow  would  have  (U.  S.)  54;  The  Mary  R.  McKillop,  23 

escaped  but  for  the  delay,  and  the  tow  Fed.   Rep.  829 ;   The    Snap,  24   Fed. 

is  lost,  the  tug  is  liable.    The  W.  £.  Rep.    292 ;    The  B.  B.    Saunders,   25 

Cheney,  6  Ben.  (U.  S.)  178.  Fed.  Rep.  727;   The  Bordentown,  16 

Where  a  storm  is  of  uncertain  dura-  Fed.   Rep.    270;    Molenbrock    v,    St 

tion,  a  tug,  after  rounding  to  to  readjust  Louis,  etc..  Packet  Co.,  16  Fed.  Rep. 

her  deckload,  may,  without  negligence,  878;  Philadelphia,  etc.,  R.  Co.  v.  New 

proceed  on  her  voyage.    The  Wilhelm,  England  Transp.   Co.,  24  Fed.   Rep. 

52  Fed.  Rep.  602.  505 ;   The   Young  America,  26    Fed. 

The  owners  of  a  tug  ar^  liable  for  the  Kep.  174 ;  The  Wm.  N.  Beach,  29  Fed. 

negligence  of  the  master  in  taking  a  Rep.  303;  The  Brazos,  14  Blatchf.  (U. 

tow  across  New  York  Bay  in  a  gale  of  S.)  446;  The  Neaffie,  i  Abb.  (U.  S.) 

wind,  whereby  the  tow  was  generally  465;   The    Angelina  Corning,  i   Ben. 

broken  up.     He  ought  to  have  ascer-  (U.  S.)  109;  Wells  t'.  Steam  Nav.  Co.. 

tained  the  state  of  the  weather  before  2  N.  Y.  204;   Caton   v.   Rumney,   13 

leaving  shelter.    The  Bordentown,  40  Wend.    (N.    Y.)   387;    Alexander    v. 

Fed.  Rep.  682.  Greene,  3  Hill  (N.  Y.)  9;  Merrick  v. 

Where  it  is  the  usual  practice  for  tugs  Brainard,  38  Barb.  (N.  Y.)  574;  Leon- 

to  wait  at  a  bar  for  the  rising  tide,  a  ard  v,   Hendrickson,   18   Pa.   St.   40; 

tug  while  so  waiting  is  not  liable  for  a  Brown  v.  Clegg,  63  Pa.  St.  51 ;  3  Am. 

tow  lost  by  swamping,  when  it  appears  Rep.    522 ;    Leech   v.  The    Miner,   i 

that  the  tug  drew  less  water  than  other  Phila.  (Pa.)  144;  Parmalee  v.  Wilkes, 

tugs  usually  employed  in  taking  barges  22   Barb.  (N.  Y.)  539;   Arctic  F.  Ins. 

across  the  bar.    The  Roberts  Burnett,  Co.  v,  Austin,  54  Barb.  (N.  Y.)  559; 

56  Fed.  Rep.  266.  Transportation  Line  v.  Hope,  95  U.  S. 

loe. — A  tug  towing  a  vessel  through  297;  Delaware,   etc.,  Towboat  Co.  v, 

the  Narrows  is  not  liable  for  the  loss  of  Starrs,  69  Pa.  St.  36.  Contra^  it  seems 

a  barge  which  was  driven  on  the  rocks  a    steam    tug    is  a  common    carrier, 

off  Staten   Island   by  the  unexpected  White  v.  The  Mary  Ann,  6  Cal.  463 ; 

meeting  of  an  ice  fioe  and  lost.     The  65  Am.  Dec.  523.    See  also  Clapp  v. 

Young   America,  31    Fed.   Rep.   749.  Stanton,  18  La.  Ann.  683 ;  Vanderslice 

See  also  as  to  loss  of  tow  by  ice,  The  v»  The  Superior,  3  L.  R.  N.  S.  399. 

William  McCandless,  10  Ben.  (U.  S.)  In  the  case  of  The  Niagara,  20  Fed. 

453;  The  W.  E.  Gladwish,  17   Blatchf.  Rep.  152,  Brown,  J.,  said:  "Owners  of 

S.)  77;   The  ■  Alfred    &  Edwin,  7  tu^  are  not  insurers  of  the  tow«  in 
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6.  Far  Hegligenoe.— ^A  tug  is  not  responsible  for  injuries  to  the 
tow  unless  the  injury  is  the  immediate  result  of  a  vi6lation  or 

neglect  of  some  duty  incumbent  on  the  tug.^     The  obligation  of 

their  charge.     They  are,  indeed,  an-  testimony.   The  Narragansett,  3o  Fed. 

swerable  for  negligence  only,  but  the  Rep.  394. 

negligence  consists  in  the  want  of  or-  In  the  performance  of  a  towage  con- 

dinary  skill  in  navigation  and  of  the  tract,  a  tug  is  bound  to  exercise  ordi- 

exercise  of  such  care  and  diligence  in  nary  care,  skill  and  diligence.    Molen- 

handling  a  tow  as  a  man  of  ordinary  brock  v.  St.  Louis,  etc..  Packet  Co.,  16 

prudence  would  exercise  in  the  preser-  Fed.  Rep.  878. 

vation  of  his  own  property.  Where  the  It  is  negligence  for  the  master  of  a 
trip  undertaken  will  occupj'  a  consid-  tug  to  unnecessarily  expose  a  barge  in 
erable  time,  they  are  bound  to  take  all  his  tow  while  making  a  landing  at  an 
such  safeguards  as  are  necessary  to  intermediate  stopping  place.  White 
preserve  the  tow  from  loss  or  injury  v.  The  Lavergne,  2  Fed.  Rep.  788. 
other  than  any  of  the  contingencies  If  a  tow  grounds  in  such  a  position 
which  may  ordinarily  be  expected  to  as  to  make  it  probable  that  she  will 
arise  upon  the  trip.''  See  also  The  safely  float  at  high  water,  and  the  tug, 
Ellen  McGovern,  27  Fed.  Rep.  868 ;  in  attempting  to  pull  her  off,  changes 
The  Allie  and  Evie,  24  Fed.  Rep.  745.  her  position  so  that  she  strains  and 
Towboats  are  not  held  to  the  strict  breaks,  the  tug  is  negligent  and  lia- 
rule  applicable  to  common  carriers,  ble  for  the  damages.  The  Effie  J. 
Their  duties  are  not  confined  to  the  Simmons,  6  Fed.  Rep.  639. 
less  onerous  obligations  which  a  mas-  For  a  tug,  in  hitching  onto  a  barge,  to 
ter  owes  to  his  employes.  They  occu-  collide  with  it,  and  then  to  handle  it  in 
py  a  middle  ground  between  the  two.  a  reckless  manner  and  to  unnecessarily 
Ihey  are  bailees  for  hire,  having  life  expose  it  to  danger,  is  nejpligence,  and 
and  property  in  their  keeping,  and  are  will  render  the  tug  liable  for  the  result- 
required  to  exercise  ordinary  care,  skill,  ing  damages.  Wagner  v.  The  W.  M. 
and  prudence  in  arranging  and  navi-  Wood,  45  Fed.  Rep.  774. 

fating  the  tow.     Bust  v.  The  Cornell  If  a  tug  negligently  strands  a  tow,  she 

team-Boat  Co.,  24  Fed.  Rep.  188.  must  pay  for  the  injury  sustained  by  the 

In  dealing  with  the  question  of  neg-  boat  while  so  stranded,  unless  she  can 

ligence,  the  tug  cannot  be  treated  as  a  make  it  clear  that  such  injuries  would 

common  carrier.    The  Henry  Buck,  38  not  have  been  sustained  if  the  tow  had 

Fed.  Rep.  611.  been  seaworthy.   The  Vigilant,  10  Fed. 

1.  The  Stranger,  1  Brown  Adm.  281;  Rep.  765.  See  also  The  Jonty  Jenks,  54 

The  Anglo- Australian  Steam  Nav.  Co.  Fed.  Rep.  1021. 

V.  Cornell   Steam-Boat  Co.,  32  Fed.  It  is  negligence  for  a  tug  to  leave  a  tow 

Rep.  79S;  The  Quickstep,  9  Wall.  (U.  fast  to  a  pier,  when  the  master  of  the 

S.)  670.  tug  knows  that  there   is  not  sufficient 

If  a  tow  under  complete  control  of  water  at  the  pier  at  low  tide  to  float  the 

the  tug  as  to  motive  power  is  lost,  a  tow,  and  it  appears  that  the  master  of 

presumption     of     negligence     arises  the  tow   gave   notice    of  the  danger, 

against    the  tug.    The   Delaware,  20  Morse  i^.  The  Chas.  Runyon,  56  Fed. 

Fed.  Rep.  707.     See  also,  as  to  pre-  Rep.  3x2. 

sumption    of    negligence,   Wilson    v.  If  an  oil  barge  leaks,  and  spreads  oil 

Sibley,  36   Fed.  Rep.  379;  The  Quick-  over  the  waters  in  the  vicinity  of  the 

step,  9  Wall.  (U.  S.)  665;  The  ^I.  J.  tug  and  tow,  it  is  negligence  for  a  fire- 

Cummings,    18   Fed.   Rep.    181 ;    The  man  on  the  tug  to  throw  a  shovel  of 

Delaware,  12  Fed.  Rep.  571 ;  The  Seven  ashes  on  the  water,  and  the  tug  is  liable 

Sons,  29  Fed.  Rep.  543.  for  damages  caused  by  the  igniting  of 

If  the  weather  is  fair,  a  presumption  the   oil.     The  James  Jackson,  9  Fed. 

that  a   tug  is  negligent  arises  if  she  Rep.  614. 

allows  her  tow  to  come  in  contact  with  For  a  tug,  after  replacing  a  hawser 

a  pier.     Western  Assur.   Co.  v.  The  that  had  parted,  to  start  with  a  sudden 

Sarah  J.  Weed,  40  Fed.  Rep.  844.  jerk,  thereby  tearing  out  a  corner  post 

If  a  tow  is  lost  by  striking  a  ledge,  of  the  tow  and  causing  her  to  sink,  is 

negligence  may  be  established  against  negligence.     The   E.   Luckenback,   15 

the  tug,  by  a  clear  preponderance  of  Fed..  Rep.  924;  afd  23  Fed.  Rep.  725. 
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the  tug  not  to  injure  her  tow  does  not  arise  from  contract,  but  is 
imposed  by  law.* 

TI.  BsfPONSlBiUTY  OF  Tow— 1.  In  Oeneral. — Masters  of  vessels 
in  tow  are  bound  to  obey  all  the  proper  orders  of  the  master  of 
the  tug,  and  if  the  master  of  the  tow  refuses  such  obedience,  or  is 

See   also   Wilson   v.    Sibley,   36  Fed.  wind.    Mason  v.  The  William   Mur- 

Rep.  379.  taugh,  3  Fed.  Rep.  404. 

In  The  R.  C.  Veit,  56  Fed.  Rep.  133,  As  to  uncovered  hatches  establishing 
a  tug  was  held  not  liable  for  the  loss  contributory  negligence,  see  The  Os- 
of  a  scow  which  went  adrift  by  the  wego,  8  Ben.  (U.S.)  129. 
pulling  out  of  her  stern  bitts,  some  The  stranding  of  a  vessel  upon  a 
jerking  in  a  heavy  sea  being  unavoid-  well-known  shoal,  by  two  tugs  which 
able.  were,  by  the  usage  of  the  port,  in  corn- 
Failure  to  carry  a  sufficient  supply  mand  of  the  captain  of  the  tug  first 
of  coal  to  enable  a  tug  to  lie  over  with  engaged,  is  negligence,  and  renders 
steam  up  for  ten  or  twelve  hours,  is  both  tugs  liable.  The  Arturo,  6  Fed. 
negligence,  and  renders  the  tug  liable  Rep.  300.  Where  a  landing  place  has 
for  the  loss  of  a  barge  by  abandonment,  been  chosen  by  the  tow  which  looked 
The  Frank  G.  Fowler,  8  Fed.  Rep.  340.  as  if  it  were  suitable  for  the  purpose 

It  is  negligence  for  a  tug  to  so  slack-  chosen,  a  tug  is  not  guilty  of  negli- 

en  her  speed  as  to  cause  a  ship  in  tow  gence  in  running  on  a  hidden  obstruc- 

to  lose  her  steerage  way,  hy  reason  of  tion.     Powell  v.  The   Willie,  2   Fed. 

which  she  grounded.  The  Farnsworth,  Rep.  95. 

6  Fed.  Rep.  307.  A  tug  which  attempts  to  heave  a 

Owners  of  tugs  are  chargeable  with  line  to  a  schooner  and  is  prevented  by 

negligence  in  undertaking  a  towage  of  the  interference  of  another  tug  until 

a  vessel  upon  trips  for  which  their  un-  the  schooner  grounds,  is  not  guilty  of 

fitness  is  obvious.    Mason  v.  The  Wil-  such    negligence  as  will   render  her 

liam    Murtaugh,    3    Fed.    Rep.    404;  liable  to  the  schooner.     The   £.   D. 

Williams  v.  The  William  Cox,  3  Fed.  Holton,  55  Fed.  Rep.  loio. 

Rep.  645 ;  aff^d  9  Fed.  Rep.  672.  If  a  tow  is  struck  by  a  raft  set  adrift 

Steam  tugs  having  boats  in  tow  are  by  a  sudden  freshet,  and   there  is  no 

bound  to  exercise  all  reasonable  care  negligence  on  the  part  of  the  tug,  the 

and  skill  in  everything  relating  to  the  tug  is  not  liable.    McGovern  v,  Lewis, 

work  until  it  is  accomplished,  and  are  56  Pa.  St.  231 ;  94  Am.  Dec.  60. 

chargeable  for  the  want  of  either  to  the  1.  In  The  Brooklyn,  a  Ben.  (U.S.) 

extent  of  the  damage  sustained,  and  547,  Blatchford,  J.,  said :  "  In  the  pres- 

this   liability    continues,    although   it  ent  case  the  obligation  of  the  steamboat 

may  appear  that  the  negligence  or  un-  not  to  commit  a  tort  against  the  canal 

skillfulness  of  those  managing  the  tow  boat  did  not  arise  out  of  the  contract  of 

contributed    to    the    collision.       The  towage  any  more  than  the  obligation 

Annie  Williams,  20  Fed.  Rep.  866.  of  a  third  vessel  meeting  a  canal  boat 

In  taking  a  schooner  through  a  draw  on  her  trip,  not  to  collide  with  her,  arose 
she  got  away  from  the  tug  before  she  out  of  such  contract  or  out  of  any  con- 
drifted  more  than  twice  her  length,  tract.  The  obligation  of  the  steam- 
The  tug  caught  her,  made  fast,  and  boat  not  to  commit  such  tort  arose  out 
prevented  her  from  grounding  on  the  of  the  principle  applicable  in  all  cases 
southern  shore.  She  then  pulled  the  of  tort — sic  utere  tuo  ut  non  alienum 
schooner  around  and  pointed  her  to-  Icedas,  Her  duty  did  not  result  from 
ward  the  northern  shore,  but  by  negli-  the  consideration  paid  or  to  be  paid  for 
gence  or  mismanagement  pusned  her  the  towage.  It  was  imposed  by  the  law 
too  far  and  grounded  her.  It  was  held  and  would  have  existed  even  though 
that  the  tug  was  liable.  Grand  Trunk  her  service  had  been  gratuitous.  If  the 
R.  Co.  V,  Griffin,  21  Fed.  Rep.  733.  libellant's  property  was  lawfully  where 

Proof  of  the  custom  of  towing  barges  it    was,   the    steamboat    owed  a  duty 

with   uncovered   hatches  to  save  the  toward  it  independent  of  anr  contract 

expense  of  trimming  their  cargoes  of  of  towage,  and  is  liable  for  collision  and 

coal,  will  not  exonerate  a  tug  from  lia-  the  consequent  damage  to  such  prop- 

bility  for  one  lost  while  being  taken  erty    caused  by  negligent    navigation 

across  New  York  Bay  in  a  gale  of  amounting  to  a  breach  of  such  duty. 
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guilty  of  negligence,  or  carelessness,  or  want  of  due  skill  and  care 
in  the  performance  of  his  duties,  the  owners  of  the  tug  are  not 
liable  for  the  consequences  to  the  owners  of  the  tow.^  It  is  in- 
cumbent upon  the  tow  to  be  steered  properly,  to  follow  in  the  wake 
of  the  tug,  and  to  perform  all  those  duties  which  nautical  skill 
demands  in  order  to  properly  manage  the  tow.* 

2.  Contribntory  Hegligenoe  of  Tow. — If  those  in  charge  of  a  tow 
are  guilty  of  contributory  negligence,  there  can  be  no  recovery 
against  the  tug  for  injuries  received.' 

The  duty  was  of  the  same  character  as  ages  in  case  the  barge  is  sunk  hy  the 

that  imposed  by  the  law  upon  a  third  deckload  washing  overboard  and  the 

and  stranger  vessel."  weight  in  her  stable  causing  her  to 

1.  Dutton  V.  The  Express,  3   Cliff,  ship  water  and  swamp.    Connolly  v» 

(U.  S.)  463;  The  Annie  Williams,  ao  Ross,  11  Fed.  Rep.  342. 

Fed.  Rep.  866;  The  Brooklyn,  a  Ben.  If  the  owners  and  captain  of  a  barge, 

(U.  S.)  547.  knowing  there  are  no  means  on  the 

S.  Stretch  v.  The  Margaret,  2   Fed.  barge  of  signaling  the  tug,  allow  her  to 

Rep.  255.  be  taken  in  tow,  and  she  is  lost,  they 

Where  the  master  of  the  tug  gives  the  are  guilty  of  contributory  negligence 

master  of  the  tow  express  directions  to  The  M.J.  Cummings,  x8  Fed.  Rep.  178. 

follow  in  the  wake  of  the  tug,  if  the  It  is  incumbent  on  the  owner  of  an 

tow,  after  observing  a  change  of  course  old  boat  to  give  notice  of  her  condition 

in  the  tug,  fails  to  follow,  but  steers  off  to  the  master  of  the  tug.     In  case  he 

and  strands,  the  tug  is  not  liable.    The  does  not,  the  tug  is  liable  only  for  want 

Jacob  Brandow,  39  Fed.  Rep.  831.  of  ordinary  care  in  handling  her.  The 

A  vessel  being  towed  must  keep  close  Syracuse,  18  Fed.  Rep.  828. 

watch  and  obey  all  signals.    The  Maria  If  the  captain  of  a  rotten  old  canal 

Martain,  a  Biss.  (U.  S.)  41.  boat  refuses  to  be  towed  to  a  place  of 

If  a  tow,  while  under  the  control  of  safety  after  being  jammed  against  a 

the  tug,  follows  in  her  wake  as  closely  wharf,  but   demands   to  be  towed  to 

as  possible,  she  is  not  liable   for  any  his  destination,  and  the  barge  sinks 

Injury  that  may  happen  to  her  by  run-  en   rouie^  no    recovery  can    be    had 

ning  aeainst  an  obstruction.    The  T.J.  aeainst   the    tug.      The    George    W. 

Schuyler  v.  The  Isaac  H.  Tilyer,  41  Mead,  8  Ben.  (U.  S.)  481. 

Fed.  Rep.  477.  Leaving  the  tiller  of  a  canal  boat  is 

S.  Ferris  v.  The  Alida,  13  Rep.  677;  gross   negligence  on  the  part  of  the 

The  Margaret,  2  Flip.  (U.  S.)  640.  helmsman.    The  Jonty  Jenks,  54  Fed. 

If  a  man  in  charge  of  a  barge  throws  Rep.  loai. 

off  a  line  without  authority,  and  dam-  If  the  captain  of  the  tow  knows  that 

age  results,  the  barge  is,  to  that  extent,  the  tug  master  is  violating  the  orders 

in  fault.     The  Pres.  Briarly,  24  Fed.  of  his  owners  in  towing  to  the  place 

Rep.   478.     See  also   Dutton  v.  The  agreed  on,  no  recovery  can  be  had  for 

Express,  3  Cliff.  (U.  S.)  462.  the  loss  of  the  tow.    The  R.  F.  Cahill, 

If  a  tug  leaves  a  barge  at  a  stake-boat  9  Ben.  (U.  S.)  35a. 

over  night,  and  the  barge  rollss heavily  Carrying  too  much  sail  at  a  critical 

and  loses  her  deckload,  the  loss  being  point  is  contributory  negligence  on  the 

due    to   her  being  improperly  loaded  part  of  the  tow.    The  Margaret,  a  Flip, 

and    rendered  top-heavy,  though  the  (U.  S.)  640. 

leaving  of  the  barge  was  the  remote  If  a  tuff  leaves  its  tow  in  a  safe  place, 

cause,  yet  her  top-heavy  condition  is  it  is  negligence  on  the  part  of  the  mas- 

the  proximate  cause,  and  exonerates  the  ter  of  the  tow  to  remove  it  to  an  unsafe 

tug  from  liability.    The  King  Kalakau,  place.     The  P.  C.  Schultz,  10  Ben.  (U. 

43  Fed.  Rep.  17a.  S-)  536. 

Placing  coal  in  the  stable  of  a  canal  Whan  Toir  Not  Onllty  of  Ckmfcrllmtory 

boat,  and  then  trying  to  balance  the  No^Ugonco.— It  is  not  contributory  neg- 

weight  by  putting  coal  on  the  after-  ligence  for  a  schooner,  which  has  sig- 

deck,  is  such  contributory  negligence  naled  for  a  tug,  to  use  a  towline  one 

on  the  part  of  the  master  of  the  tow  hundred  feet  long  when  it  appears  that 

as  will   compel    a  division    of  dam-  the  line  had  been  used  before  in  towing 
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Vn.  HiTTUAL  £S8P<»rsiBiLiTT  OF  TuG  AVD  Tow.— When  Special 
dangers  arise  which  were  not  contemplated  by  the  original  towage 
contract,  and  the  captains  of  the  tug  and  tow  agree  to  assume 
them,  the  consent  of  the  tow-owners  not  having  been  obtained, 
they  are  mutually  at  fault,  and  each  barge  is  chargeable  with  one- 
half  the  loss.^ 

ym.  BsinmEEATiOK  FOB  TowAGE— 1.  In  Oeneral. — The  owners 
of  a  tug  will  be  entitled  to  recover  the  sum  agreed  to  be  paid 
them  for  the  services  rendered  to  the  tow.  If  no  sum  has 
been  agreed  upon,  they  can  claim  such  a  sum  as  will  constitute 
fair  and  reasonable  remuneration  for  the  services  rendered.*  But 
an  agreement  made  under  circumstances  of  distress,  to  pay  an 
exorbitant  amount,  will  not  be  enforced.*  Where  a  fixed  sum 
for  towage  has  been  agreed  on,  the  owners  of  the  tug  will  be 
bound  thereby,  and  cannot  claim  extra  remuneration  in   conse- 

with  the  same  tug;  where  the  weather  While  it  is  negligence  for  the  master 

18  not  heavy  enough  to  make  navigation  of  a  tug  to  put  an  old  boat,  weak  and 

difficult  or  perilous,  although  she  has  more  deeply  laded  than  others,  in  the 

another  new  line  used  only  in  stormy  front  tier  of  the  tow,  if  the  owner  of 

weather;  especially  when  the  tug  whose  the  barge  does  not  object  to  proceed - 

services  have  been  accepted  had  been  ing  with  his  boat  so  placed,  he  will  be 

obstructed     in    making    fast    to    the  deemed  to  have  acquiesced,  and  if  she 

schooner  by  the  endeavors  of  a  rival  is  lost,  it  is  a  case  of  concurrent  neg- 

tug  to  take  the  tow.    The  £.  D.  Holton,  ligence  in  both  parties.     The  Borden- 

55  Fed.  Rep.  loio.  town,  i6  Fed.  Rep.  270. 

Contributory    negligence  cannot  be  2.  Where  the  master  of  a  vessel  does 

imputed  to  the  captain  of  a  tow  for  not  not  stipulate  with  the  tug,  when  the 

protesting  against  the  exposure  of  his  towage  is  payable,the  custom  of  the  port 

boat,  unless  the  danger  is  very  obvious,  respecting  contracts  for  round  towage 

White  V,  The  Lavergne,  2  Fed.  Rep.  will  govern  and  the  towage  is  payable 

788;  </fV/i»^«f  1*5// iM^  Mason  z;.  The  Wil-  at  the   port  just  before  the  vessel  is 

Ham  Murtaugh,  3  Fed.  Rep.  404.  towed  back  to  sea.    The  Queen  of  the 

If  the  captain  of  a  tug  fails  to  have  East,  12  Fed.  Rep.  165. 

lights  on  his  boat,  the  master  of  the  tow  For  towing  a  vessel  into  New  York 

cannot    be  charged    with   negligence,  harbor  from  a   point  about  125  miles 

Arctic  F.  Ins.  Co.  v,  Austin,  54  Barb,  from  Sandy  Hook,  the  weather  being 

(N.  Y.)  559.  fair  and  the  vessel  towing  sustaining 

FftUnre  of  Oharterer  to  Furnlsli  Pro-  no  damages,  $3,750  is  a  fair  compensa- 

Tiilona.  —  If  the    charterer  of    a    tug  tion.    The  Leipsic,  5  Fed.  Rep.  168. 

bound   himself   to   furnish  provisions  The   master's  certificate  as  to  the 

and  failed  to  do  so,  he  cannot  recover  amount  agreed  upon   to  be  paid  for 

against  the  tug  for  failure  to  perform  towage,  is  generally  conclusive.     The 

the  services  agreed  upon    when  such  Senator,  i  Brown  Adm^  544. 

failure  w^as  caused   by  a  lack  of  pro-  Where  a  barge  laden  with  wood  was 

visions.     Ferris  v.  The  Alida,  13  Rep.  driven  ashore,  and  the  owner  of  the 

677.  wood  offered  to  un  load  it  at  his  expense. 

As  to  control  of  charterer  over  pilot  but  the  master  refused  to  permit  it,  a 

of  the    tug  charter,   see   the   Martin  tug  sent  to  pull  the  barge  off  must  look 

Kalbfleisch,  55  Fed.  Rep.  336.  to  the  barge  and  not  the  load  of  wood 

1.  The  £.  A.  Packer,  22  Fed.  Rep.  668.  for    its  compensation.      The   Eugene 

It  is  negligence  in  both  the  owner  of  Vesta,  28  Fed.  Rep.  762. 

the  tow  and  tug  to  proceed  on  a  voyage,  3.  See  The  Sophia  Hauson,  16  Fed. 

where  the  tow  is  known  to  be  unfit  to  Rep.  144;  The  Jacob  E.  Ridgeway,  8 

encounter    the    hazards    of  the  trip.  Ben.  (U.  S.)  179;  The  Homely,  8  Ben. 

Mason  v.  The  William  Murtaugh,  3  (U.S.)  495;  The  Remnants  of  Jere- 

Fed.  Rep.  404;  Williams  v.  The  Wil-  miah,  10  Ben.  (U.  S.)  338,  when  agree- 

Ham  Cox,  3  Fed.  Rep.  645 ;  Connolly  ments  were  set  aside  as  extortionate, 

V,  Ross,  II  Fed.  Rep.  342.  and  a  fair  amount  allowed. 
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quence  of  delay  occurring  without  fault  of  either  the  tug  or  tow.* 
In  case  a  tug  is  carried  away  from  her  ordinary  employment  to  a 
foreign  port,  and  detained  there  for  a  time,  remuneration  will  be 
awarded  her  at  an  extraordinary  rate,  and  not  mere  ordinary  tow- 
age.* The  burden  of  showing  an  agreement  as  to  remuneration 
for  towage  services  lies,  in  all  cases,  upon  the  party  setting  it  up.* 

2.  Lien  for. — The  sum  payable  for  towage  creates  a  maritime 
lien  on  the  vessel  towed,  which  lien  will  travel  with  the  res,  and 
rank  for  payment  equally  with  a  lien  for  salvage  or  pilotage.* 
The  towage  service  must  be  actually  rendered  in  order  to  create 
the  lien  ;  an  unexecuted  contract  to  tow  is  not  enough.*  The  lien, 
however,  when  acquired,  must  be  enforced  without  delay,  or  it 
will  be  considered  waived  as  against  a  purchaser  without  notice.* 

IX.  AOTIOHS  FOB  Towage  ob  Dakaoes— 1.  Jurisdiction.— The 
courts  of  admiralty  have  jurisdiction  to  hear  and  determine  all 
claims  or  demands  arising  from  towage  contracts,  whether  the 
service  is  rendered  on  the  high  seas,  or  on  navigable  rivers  lying 
within   the  body  of  the  country.''     Tort  is  usually  the  proper 

1.  The  Betsey,  2  W.  Rob.  167.  master  of  the  schooner  told  the  tug 

S.  The  Bativier,  i  Spinks  174.  captain   that  the  ice  company  would 

S.  The  Minnehaha,  15  Moo.  P.  C.  C.  pay,  and  the  ice  company  did  in  fact 

133 ;  Lush.  335.  pay  a  portion  of  the  towage  bills,  the 

4.  The  w.  J.  Walsh,  5  Ben.  (U.  S.)  tug  cannot  have  a  lien  on  the  schooner 

72;  The  Mystic,  30  Fed.  Rep.  73;  The  for   towage   services  which  were   not 

James  McMahon,  10  Ben.  (U.  S.)  103;  paid   for   by  the  ice  company  on  ac- 

The  Alabama,  22  Fed.  Rep.  449.  count  of  its  failure.  The  Sarah  CuUen, 

In  the  absence  of  proof  of  a  general  45  Fed.  Rep.  511. 

custom  to  the  contrary,  a  maritime  lien  6.  The     Prince     Leopold,    9     Fed, 

will  attach  to  a  ship  for  towage  serv-  Rep.  333. 

ices.      Learmouth  v.  The  Yuba    (V.  6.  The  Frank,  25  Fed.  Rep.  287. 

A.  C.  1888),  14  Q^L.R.  152.  7.  In  The  W.  J.  Walsh,  5  Ben.  (U. 

Under  the  general  maritime  law,  no  S.)  72,  Benedict,  J.,  said :  "There  is  no 

lien    attaches  to   a  vessel   for  towage  room  to  contend  that  the  towage  con- 

services  rendered  in  its  own  port.  The  tracts,  set  up  in  the  libel,  are  not  mari- 

Daniel  Kaine,  31  Fed.  Rep.  746.  time  contracts.     A  maritime  contract 

When  the  amount  of  a  towage  bill  in  law,  as  now  understood,  is  any  con- 
is  not  disputed,  but  the  respondent  sets  tract  which  necessarily  is  appurtenant 
up  certain  claims  against  the  tug  for  to  navigation,  such  as  the  transporta- 
damages  to  barges  other  than  the  one  tion  of  passengers  or  freight  on  navi- 
for  which  towage  is  claimed,  and  offers  gable  waters,  or  the  navigation  of 
to  pay  the  amount  due  less  the  claims,  vessels  on  such  waters,  or  supplying 
coupled  with  a  demand  for  a  receipt  the  necessities  of  vessels  used  on  such 
in  full,  it  is  not  a  sufficient  tender  to  waters.  A  contract  to  furnish  the  mo- 
destroy  the  lien  of  the  tug  on  the  barge  .tive  power  to  a  vessel  so  used  is  of  the 
for  the  towage.  L'Hommedieu  t'.  The  same  class.  It  appertains  to  navigation 
H.  L.  Dayton,  38  Fed.  Rep.  926.  in  the  strictest  sense,  and  is  as  distinct- 

Where   there  is  a  towage  contract  ly  maritime  in  character  as  a  contract 

from  sea  to  sea,  the  contract  must  be  to  steer  the  boat  or  to  carry  cargo  in 

treated  as  a  whole  and  cannot  be  said  her.      The  steamboats  which  tow  the 

to  be  unexecuted  where  there  is  a  part  boats  and  barges,  by  means  of  which 

performance.     A  lien  will,  therefore,  commerce  between  A^ew  Jersey  and 

attach  to  the  ship  for  the  full  amount  A^e7v  7'ork  is  transacted,  are  as  much 

due  the  tug.     The  Queen  of  the  East,  engaged  in  navigation  as  are  the  boats 

12  Fed.  Rep.  165.  in  which  the  cargoes  are  placed,  and  it 

If  towage  service  was  rendered  on  is  not  only  navigation  but  commerce 

the  credit  of  an  ice  company,  and  the  among  the  states.    Indeed,  the  contract 
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in  question  contains  almost  all  the  fea-  made  a  decree  in  favor  of  the  libellant 

tures  formerly  considered  necessary  in  who  had  dismissed  the  libel  in  Poag  v. 

a  maritime  contract  under  a  much  nar-  The  McDonald,  and  that  decree  was 

rower  view  of  jurisdiction  than  at  pres-  affirmed  by  Mr.  Justice  Nelson,  in  the 

ent  prevails.     I  am,  therefore,  at  a  loss  circuit  court  as  recently  as  in  Novem- 

for  any  ground  upon  which  it  can  be  ber,  1867.     The   Syracuse,  6  Blatchf. 

held  that  here  is  not  a  maritime  con-  (U.  S.)  2.    Such  I  understand  to  be  t^e 

tract.''  settled  law  and  practice  of  this  court, 

Towage  Senricea  Are  Uarltlme  in  TlMlr  and  of  the  circuit  court,  in  cases  of  like 

Charaoter.  —  The    Acadia,    i    Brown  character ;  and  I  know  that  Mr.  Justice 

Adm.  73.  Nelson  does  not  adhere  to  the  views 

In  The  Brooklyn,  2  Ben.  (U.  S.)  expressed  by  him  in  his  opinion  deliv- 
547,  Blatchford,  J.,  said :  "It  is  con-  ered  in  the  case  of  Poag  v.  The  Mc- 
tended  that,  in  view  of  the  decision  of  Donald  so  far  as  they  apply  to  the  ques- 
the  supreme  court,  in  Allen  v.  New-  tion  of  jurisdiction  involved  in  that 
berry,  21  How.  (U.  S.)  244,  to  the  ef-  case."  See  also  The  Commerce,  i 
feet  that  a  district  court  has  no  juris-  Black  (U.  S.)  574. 
diction  over  a  contract  of  affreightment  In  England  ^hy  the  statute  3  &  4 
of  goods  between  two  ports  in  the  Vict,  ch.  65,  ^  6,  the  admiralty  di- 
same  state,  and  of  the  decision  of  the  vision  of  the  high  court  has  jurisdic- 
same  court,  in  Maguire  v.  Card,  21  tion  to  hear  and  decide  upon  all  claims 
How.  (U.  S.)  248,  to  the  effect  that  a  or  demands  in  the  nature  of  towage, 
district  court  has  no  jurisdiction  over  whether  the  services  were  rendered 
a  contract  for  supplies  furnished  to  a  on  the  high  seas  or  in  the  body  of  a 
vessel  engaged  in  the  business  of  navi-  county.  Thus  the  admiralty  divison 
gation  and  trade  between  ports  ezclu-  can  hear  an  action  instituted  by  the 
sively  within  the  same  state,  this  court  owners  of  a  tow  against  her  tug  for 
has  no  jurisdiction  to  award  damages  negligently  towing  her  so  as  to  cause 
in  this  suit  for  the  loss  sustained  by  the  her  to  come  into  collision  with  an- 
libellants.  It  is  true  that  this  court  other  vessel  or  to  damaee  herself.  The 
did,  in  the  case  of  Poag  v.  The  Mc-  Energy,  L.  R.,  3  A.  &  E.  48;  The 
Donald  (April,  1859),  dismiss  the  libel  Nightwatch,  Lush.  542,  8  Jur.  N.  S. 
for  want  of  jurisdiction,  on  a  state  of  1161.  The  jurisdiction  of  the  admiralty 
facts  precisely  like  that  in  the  present  court  existed  in  respect  of  claims  for 
case,  the  decision  being  founded  on  a  towage  services  rendered,  not  in  re- 
supposed  effect  of  the  decisions  in  spect  of  claims  against  the  owner  of  the 
Allen  V.  Newberry,  21  How.  (U.  S.)  towing  vessel  for  breaches  of  contract. 
244,  and  Maguire  v.  Card,  21  How.  (U.  It  follows  that  an  action  by  the  vessel 
S.)  248.  It  is  also  true  that  Mr.  Justice  towed  against  her  tug  for  negligence 
Nelson,  in  the  circuit  court,  on  an  ap-  in  making  the  vessel  take  the  ground, 
peal  taken  in  Poag  v.  The  McDonald  could  not,  previously  to  the  adjudica- 
(in  Aug.  i860),  sustained  the  dismissal  ture  acts,  be  brought  in  the  admiralty 
of  the  libel  for  want  of  jurisdiction,  on  court.  The  Robert  Pow,  2  B.  &  L. 
the  view  that,  even  though  the  suits  99 ;  9  L.  T.  N.  S.  237. 
were  to  be  regarded  as  founded  in  tort,  A  county  court  having  admiralty 
for  negligence  and  carelessness,  the  jurisdiction  will  have  jurisdiction  to 
district  court  had  no  jurisdiction  of  it  hear  and  determine  any  claim  for  tow- 
because  both  of  the  vessels  were,  at  the  age,  the  amount  of  which  does  not  ex* 
time  of  the  commission  of  the  tort  en-  ceed  £150,  or  any  claim  whatever  to  an 
gaged  solely  in  the  internal  commerce  amount,  when  the  parties  agreed  by 
of  the  states.  But  this  view  has,  since  memorandum  signed  by  them,  their 
that  time,  been  departed  from,  in  prac-  solicitors,  or  agents,  that  the  county 
tice  both  by  this  court  and  by  the  cir-  court  shall  have  jurisdiction  to  hear  it 
cuit  court.  In  Langley  v.  The  Syra-  The  Hjemmett,  5  Prob.  Div.  227;  42  L. 
cuse  (March,  1S67),  which  was  a  suit  T.  514. 

brought  in  this  court,  by  the  owner  of        Under    26    Vict.,  ch.  24,  J    10,   the 

a  canal  boat  towed  from  Albany  to  New  various    vice-admiralty  courts  abroad 

York,  against    the   steamboat  which  have  jurisdiction  to  hear  and  determine 

towed  her,  to  recover  damages  occa-  any  claims  in  respect  to  towage.    The 

sioned  through  the  wrongful  and  tor-  admiralty   court    has,    however,    con- 

tious  act  of  the  steamboat,  by  the  sink-  current    jurisdiction     with    the    vice- 

ing  of  the  canal  boat  while  in  tow  of  admiralty  courts.    The  Peerless,  Lush, 

her,   the    same  judge    (Judge   Betts)  103. 
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form  of  action,^  and  the  burden  of  proof  is  ordinarily  on  the 
libeUant« 

2.  Parties. — If  the  claim  is  for  damages  for  an  injury  sustained 
by  a  tow  through  the  negligence  of  another  vessel,  the  suit  ought 
to  be  against  all  the  parties  concerned,  in  order  that  the  rights  of 
the  parties  may  be  determined  in  a  single  suit,  and  the  loss  im- 
posed where  it  belongs.*  Where  a  suit  is  for  earnings  from  tow- 
age, the  mortgagee  in  possession  has  a  right  to  file  a  libel  in  rem.^ 
The  owner  of  a  tug  being  a  bailee  of  its  tow,  may  maintain  an 
action  for  injury  to  it  by  collision,  without  regard  to  any  right  of 
subrogation  to  the  claim  of  the  owner  by  payment  to  the  latter  of 
the  damages  sustained,  or  to  the  fact  whether  or  not  he  has  made 
such  payment.^ 

8.  lien  for  Damages. — The  lien  for  damages  claimed  against  a 
tug  for  injuries  to  the  tow  must  be  taken  subject  to  all  the  liens 
to  which  the  tug  was  subject  at  the  time  of  the  injury.* 

4.  Evidence. — In  actions  based  on  negligence,  if  the  evidence 
disclose  no  injury  traceable  to  the  negligence  complained  of,  the 
libel  will  be  dismissed.^ 

1.  In  A  8  h  m  o  r  e  V.  Penn^lvania  6.  The  Jersey  City,  2  C.  C.  A.  365. 
Steam  Towage,  etc.,  Co.,  28  N.  J.  L.  An  insurer  may  maintain  an  action 
180,  it  was  held  that  the  proper  form  of  for  damages  against  the  offending  ves- 
action  against  the  owners  of  a  tow  boat  sel  in  his  own  name  after  payment  of 
for  the  negligence  of  their  agent  was  the  loss.  He  is  the  party  really  enti- 
tort,  although  there  might  be  an  ex-  tied  to  damage  and  the  party  in  whose 
press  contract  touching  the  towage.  name  actions  should  be  more  properly 

2.  In  actions  for  negligent  towage,  brought.  The  Monticello  v,  MoUison, 
the  burden  of  proof  is  ordinarily  on  the  17  How.  (U.  S.)  152 ;  Fretz  v.  Bull,  13 
libellant.  The  Princeton,  3  Blatchf.  (U.  How.  (U.  S.)  468;  The  Frank  G.  Fow- 
S.)  54.    But  when  the  case  discloses  ler,  8  Fed.  Rep.  360. 

that  the  towage  service  miscarried  be-  If  a  barge  is  injured  by  the  negli- 

cause  an  immediate  peril  was  encount-  gence  of  a  tug,  the  bailees  of  the  barge 

ered,  which  both  parties  deemed  immi-  may  have  an  action  in  rem  against  the 

nent,  the  presumption  of  negligence  on  tug  to  recover  damages  for  the  injury, 

the  part  of  the  tug  is  materially  weak-  The  Venture,  18  Fed.  Rep.  462.    The 

ened.     Under  such  circumstances,  it  is  owners  of  a  tug  which  leaves  a  tow  in 

not  unreasonable  to  require  the  party  an  exposed  position,  are  liable  in  per- 

who  imputes  the  fault  to  the  other  to  sonam  to  the  owners  of  a  barge  sunk 

locate  the    fault  with   precision.    The  by  a  storm  coming. up  during  the  ab- 

Packer,  38  Fed.  Rep.  156.  sence  of  the  tug.    Connolly  v,  Ross, 

Defnue. — It  is  no  defense  in  an  ac-  11  Fed.  Rep.  342. 

tion  for  injury  to  a  tow  to  say  that  the  Burden  of  Proot — The  burden  of 

master  of  the  tow  gave  the  pilot  of  the  proof  is  upon  the  barge  owner  to  show 

tug  certain  directions  which  he  followed  that  the  negligence  of  the  tug  was  the 

at  the  time   of  the  accident.     Hill  v.  proximate  cause  of  the  injury  to  the 

Rogers,  i  Pittsb.  (Pa.)  163.  tow.    The  Mary,  14  Fed.  Rep.  584. 

8.  The  Marshall,  12   Fed.  Rep.  921.  6.  The  Grapeshot,  22  Fed.  Rep.  134. 

4.  Kearney    v,  A   Pile-Driver  and  See  also  The  Frank  G.  Fowler,  17  Fed. 

Stage,  3  Fed.  Rep.  346.  Rep.  653;  The  Samuel  J.  Christian,  16 

A  suit  in  rem  cannot  be  maintained  Fed.  Rep.  796. 

against  a  steamboat  for  damages  to  the  7.  The  Aurora  v.  The  Republic,  35 

tow  when  it  appears  that  the  tow  was  Fed.  Rep.  778  ;  The   Nellie   Flagg,  23 

injured    by   other   tugs  employed  to  Fed.  Rep.  671 ;  The  Charles  Allen,  23 

turn  it  around,  and  that  the  damage  Fed.  Rep.  407. 

was  done  before  the  steamboat  took  In  actions  to  recover  damages  for  the 

charge.  The  Syracuse,  36  Fed.  Rep.  830.  alleged  negligence  of  a  tug,  the  burden 
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X.  MEA8UBS  OF  DA1CAGE8 — 1.  For  Injuries. — The  measure  of  dam- 
ages is  the  loss  sustained  over  and  above  what  would  have  been 
sustained  if  reasonable  care  and  skill  had  been  exercised.^  If  the 
owners  of  the  tug  put  the  tow  in  as  good  condition  as  she  was 
before  the  accident,  damages  can  only  be  recovered  for  the 
delay.* 

2.  For  Violation  of  Towage  Contract. — The  measure  of  damages  for 
the  violation  of  the  towage  contract  is  the  contract  price  less  the 
expense  necessary  to  complete  the  contract.  But  where  the  mas- 
ter of  the  vessel  to  be  towed  refuses  to  state  what  he  paid  to  other 
tow  boats  for  the  same  labor,  the  court  will  award  the  contract 
price  as  damages.* 

XI.  DlvmOK  OF  Dakages.— Where  both  parties  are  at  fault,  the 
damages  will  be  divided.*  So  where  the  injury  is  attributable  to 
negligence  in  the  management  of  the  tug  and  enhanced  by  the 

of  proof  18  on  the  libellants  to  show  2.  The  James   H.  Brewster,  34  Fed. 

such  negligence.     And  where  there  is  Rep.  77. 

no  proof  of  negligence  on  the  part  of.  If  a  canal  boat  is  sunk  slowlj  by  the 

the  tug,   the   libel   will    be  dismissed,  fault  of  the  tug,  and  is  afterwards  re- 

Ritcher  v.  The  Olive   Baker,  40  Fed.  paired  at  the  tug's  expense,  the  owners 

Rep.  904.  of  the  tow  can  only  hold  the  tug  respon- 

Where  a  towage  contract  stipulated  sible  for  the  value  of  personal  property 

that  a  barge  should  be  landed  at  a  par-  on  board  at  the  time  of  the  accident, 

ticular  place,  and  the  tug  landed  her  at  and  loss  and  demurrage  for  the  barge 

a  different  place,  and  she  was  sunk  and  from  the  time  of  the  accident  till  the 

lost,  evidence  that  she  was  not  injured  time  she  was  let  off  the  ways.     O'Hare 

by  sinking  at  the  latter  landing,  that  by  v.  The  Brilliant,  3  Fed.  Rep.  7x9. 

ordinary  care  of  plaintiff  she  could  have  3.  The     Vincenz    Pinotti,    16    Fed. 

been  saved,  that  plaintiff  was   offered  Rep.  926. 

one-half    her   value   as   she    lay,  that  A  tow  boat  is   liable   in   rem   for  a 

sunken  she  was  worth  one-halt  of  her  breach  of  towage  contract.    The  James 

value,  that  she  was  allowed  to  lie  until  McMahon,  10  Ben.  (U.  S.)  103. 

her  cargo  was  stolen,  and  that  she  was  Damage!  for  Detention. — Damages  for 

sold  for  wharfage,  is  irrelevant.     Barn-  detention    are   not  recoverable  where 

hill  V.  Haigh,  53  Pa.  St.  165.  there  was  an  agreement  between  the 

1.  McCormick    v.    Jarratt,   37   Fed.  tug  and  vessel  that  the  vessel  should 

Rep.  380 ;  Pettie  v.  Boston  Tow- Boat  anchor    to  sheathe,  and   the  evidence 

Co.,  44  Fed.  Rep.  382.  shows  no  unreasonable  delay  in  sheath- 

The  indemnity  payable  to  the  owner  ing.    The    Sebastian    Bach,    12     Fed. 

of  a  tow  injured  by  the  negligence  of  a  Rep.  172. 

tug  is  the  value  of  the  tow  at  the  time  4.  The  Young  America,  20  Fed.  Rep. 

and  place  she  was  injured,  payable  in  926;  The  W.  A.  Levering, 36  Fed.  Rep. 

the  currency  of  the  place  where  she  was  511;  Philadelphia,  etc.,  R.  Co.  v.  New 

injured.    Cramer  v,  Allen,  5  Blatchf.  England  Transp.  Co.,  24  Fed.  Rep.  505. 

(U.  S.)  248.  Where  an  attempt  was  made  to  run 

Where  there  is  no  agreement  to  the  past  certain  bridge  piers  on  a  bad  night, 

contrary,  the  owners  of  the  tow  boat  and  the  tow  went  on  the  piers,  but  the 

are  liable  for  all  damages  occasioned  impact  was  so  slight  that  had  she  been 

by  the  negligence  of  their  agent.    Ash-  a  sound   boat  no  damage  would  have 

more  v.  Pennsylvania  Steam  Towing,  resulted,  and  sank,  negligence  will  be 

etc.,  Co.,  28  N.J.  L.  180.  imputed  to  both  tug  and  tow,  and  the 

If  a  vessel,  towed  in  so  negligent  a  damages  will  be  divided.     The  William 

manner  as  to  be  grounded,  employs  an-  Kraft,  33  Fed.  Rep.  847. 

other  tug  to  help  get  her  off,  she  can  re-  Where  a  boat  in  tow  is  separated  by 

cover  the  amount  paid  as  salvage  from  the  fault  of  the  tug,  but  it  appears  that 

the  tug  that  grounded  her.     The  C.  F.  she  could  have  been  saved  if  she  had 

Ackerman,  8  Ben.  (U.  S.)  496.  been  provided  with  an  anchor,  the  dam- 
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weak  condition  of  the  tow,  of  which  the  owner  had  neglected  to 
inform  the  master  of  the  tug,  only  one-half  damages  will  be  al- 
lowed.* But  a  previous  condition  of  weakness  on  the  part  of  the 
vessel  negligently  sunk  will  not  constitute  such  a  fault  in  the 
vessel  sunk  as  will  permit  a  division  of  damages,  where  it  is 
shown  that  such  a  condition  did  not  contribute  to  the  accident  or 
induce  the  fault,  and  it  not  being  possible  that  any  express  notice 
of  such  condition  could  have  affected  the  navigation.* 

T0WABD8.8— (See  also  To.) 

TO-WIT— (See  Scilicet,  vol.  21,  p.  851).— That  is  to  say, 
namely,  the  same  as  videlicet  or  scilicet.^ 

ages  will  be  divided.    Cramer  v.  Allen,  any  division  of  the  damages."    See  also 

5  Blatchf.  (U.  S.)  248.  The  Granite  State,  3  Wall.  (U.  S.)  310. 

In  The  J.  L.   Hasbrouck,  14  Blatchf.  8.  The  word  "toward,"  in  a  statute 

(U.  S.)  30,  aff'g  $  Ben.  (U.  S.)  244;  6  making  insulting  language    toward  a 

Ben.  (U.  S.)  272,  while  a  tow  was  found  female  relative  of  the  prisoner  a  miti- 

to  be  solely  in  fault  for  her  unseaworthy  gation  of  homicide  from  murder  to 
condition,  which  caused  her  to  be  cast  .  manslaughter,  was  held  not  to  mean 

off  to  sink,  yet  the  tug  was  found  to  simply  "  to,''  but  to  include  insulting 

have  cast  her  off  in  a  negligent  manner,  words  about  a  female  relative,  whether 

and   the  damages    were    apportioned,  she  was  present  or  absent    Hudson  v. 

The  Bordentown,  16  Fed.  Rep.  270.  State,  6  Tex.  App.  565. 

In  Connolly   v.  Ross,  11   Fed.  Rep.  4.  The  office  and  effect  of  the  phrase 

342,  where  a  tug  was  condemned  for  **to-wit,"  or  videlicet,  as  it  is  called,  is 

leaving  canal    lK>at8    unattended    and  to  particularize  what  is  too  general  in 

helpless,  moored  in  a  harbor  unsafe  in  a  preceding  sentence,  and  render  clear 

one  quarter,  and  the  boats  were  held  and  of  certain  application  that  which 

negligent  for  overloading  and  improper  might  otherwise  seem  doubtful  or  ob- 

lofuling,  the  damages  were  divided.  scure.     Buck  v,  Lewis,  9  Minn.  ^4. 

1.  The  Bordentown,  16  Fed.  Rep.  370.  An  imperfect  particular  description 
The  owner  of  a  boat  is  bound  to  give  after  the  phrase,  "  to-wit,"  or  videlicet, 

notice  of  any  infirmity  about  his  lx)at,  will  not  control  a  sufficient  general  de- 

if  she  be  not  staunch  and  strong.     And  scription.     It  was  so   held   in  a  case 

where  this  is  not  done,  he  must  be  held  where  a  will  was  in  controversy.     Ag- 

jointly  or  solely  responsible  for  injuries  nell  v,  Abnett,  4  Mod.  411. 

received  according  to  the  circumstances  In  Pleading. — The  phrase  "  to-wit,"  or 

of  the  case.    The   Syracuse,    12   Fed.  videlicet,  is  used  in  pleading  to  avoid 

Rep.  828.     See  also  The  M.  J.  Cum-  any  variance  between   the  averments 

mings,  18  Fed.  Rep.  178.  and  proof;  and  its  effect  is  to  sustain 

2.  In  Pettie  7^  Boston  Tow- Boat  the  positive  averments  in  declarations 
Co.,  44  Fed.  Rep.  383,  Brown,  J.,  said :  which  require  strict  proof.  See  Brown 
"  Upon  all  the  testimony  in  this  case,  I  v.  Berry,  47  111.  17s;  Waller  v.  Ellis,  3 
cannot  resist  the  conclusion  that  the  Munf.  (Va.)  88;  Paine  v.  Fox,  x6 
inability  to  raise  the   libellant's   barge  Mass.  128. 

was  because  she  was  weak  and  rotten  But,  where  time  is  material  to  the 
about  her  deck  and  water-ways,  so  merits,  the  substance  of  the  issue  must 
that  she  could  not  sink  with  a  hole  in  be  strictly  proved,  and  the  insertion  of 
her  bottom  and  He  in  a  moderate  tide  a  videlicet  will  not  help.  Steph.  PI. 
even  in  mild  weather  without  partially  393,  4;  Min.  Inst.,  vol.  4,  p.  66;  Brim- 
breaking  up,  and  thus  become  inca-  wood  v,  Barrett,  6  T.  R.  462. 
pable  of  being  raised.  This  previous  So,  also,  where  the  place  is  a  matter 
condition,  however,  in  no  way  contrib-  of  description,  it  must  in  all  cases,  not- 
uted  to  the  accident  or  induced  the  withstanding  the  use  of  a  videlicet,  be 
fault  of  the  tug,  nor  could  any  notice  of  stated  truly  and  according  to  the  fact, 
this  condition  be  supposed  possibly  to  Under  peril  of  a  variance,  if  an  issue 
have  affected  the  navigation  of  the  tug.  should  be  adjoined  thereon.  Steph. 
I  cannot  find,  therefore,  that  the  barge  PI.  291,  2. 
was  partially  in  fault  so  as  to  direct  See  Pleading,  vol.  18,  p.  467. 
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Syiiopds.  TO  WNS  AND  TO  WNSHIPS.  Defiaitloiii. 

T0WH8  AHD  TOWHBHIPS.— (See  Municipal  Corporations, 
vol.  15,  p.  949.) 

I.  Definitions,  98.  4.   Town-Site  Laws,  128. 

1.  '^Town'^  in  England^  c/i,  IV.  Government,  132. 

2.  ^*  Towns hi^''^  in  England^  98.  I.  Governing  Bodies;  Ordi^ 
2,  ^* Town"    in     the    United  nances y  1^2, 

States,  99.  2.  Meetings  —  Votes,  152. 

4.  *^ Township"   in    the    United  V.  Powers  and  Privileges,  159. 

States,  99.  VI.  Duties  and  Liabilities,  166. 

II.  Creation,  loi.  1,  In  General;  Acts  of  Officers, 

III.  Boundaries;  Divisions,  106.  166. 

1.  In  General,  106.  2.   Upon  Contracts  ;   Town 

2.  Enlargement ;  Severance,iQl^  Bonds,  172. 

a.  In  General,  108.  3.   Torts,  184. 

b.  Apportionment  of  Indebt'  a.  In  General,  184. 

edness,  114.  b.  Coincidental      Proximate 

c.  Equalization  of  Taxation^  Causes,  200. 
117.  VII.  Officers,  205. 

3.  Districts;  Reservations,  \\<),  i.  Election  or  Appointment, 20$^ 
tf.  School-Land  Sections ;  2.  Powers  and  Duties,  20(), 

Ministry  Lots,  119.  3.  Liabilities,  215. 

b.  School  Districts,  120.  *  a.  To  Persons,  21$. 

c.  Road  Districts,  122.  b.   To  the  Town,  217. 

d.  Village  Districts,  123.  4.   Compensation,  220. 

e.  Election  Districts,  124.  5.   Termination,  223. 
f.  Eire  Limits,  124.                   VIII.  Discontinuance,  223. 

1.  DsninTlOKB— 1.  "Town"  in  England.— Towns  of  different 
countries  differ  in  character,  powers,  and  organization.*  In  Eng^- 
/la^rf,  originally,  "  town  **  was  synonymous  with  "ville."*  The 
Saxon  word  **  tun  **  meant  a  walled  place.* 

But  in  modern  British  legislation,  a  '*  town  "  means  the  space 
covered  by,  or  occupied  as  accessory  to,  a  collection  of  houses 
sufficient  to  be  designated  in  popular  parlance,  a  town,  including 
also  lands  not  built  on,  that  may  lie  within  the  ambit  thereof,  .but 
not  lands  outside  such  ambit,  though  within  a  borough.^ 

2.  ''Township"  in  England.— A  township  generally  denotes  a 
district  containing  a  town  and  under  the  same  administration.^ 

1.  '*Town  corporations  in  America    town  is  a  place  with  a  constable  or  a 
are  as  different  from  those  of  England    church." 

as  the  latter  are  from  similar  corpo-  8.  Webster   Diet.    "  Upland  towns, 

rations    in   Scotland    and    Holland "  which  are  not  governed  as  boroughs, 

Grimke,  }.,  in  Rosebauch  v.  Saffin,  10  are  but  towns,  though  inclosed  with 

Ohio  31.  walls."     Finch  80. 

2.  **  Villa  est  ex  pluribus  mansionious  **  Tun  " — an  obsolete  form  of  "town." 
vicinata,  et  colleta  ex  pluribus  vicinis.  Cent.  Diet. 

.    .     .     It  cannot  be  a  town  in   law,  4.  Towns  Improvement  CI.  Act,  10 

unless  it  hath,  or  in  time   past  hath  &  11  Vict.,  ch.  34;  Falkner  t;.  Somer- 

had,    a    church    and    celebration    of  set,  etc.,  R.  Co.,  L.  R.,  16  £q.  458.   Sim- 

divine  service,  sacraments,  and  buri-  ilarhr  in  a  Turnpike  Act,  3^4  Vict., 

als."     Co.  Litt.  115,  b.    This,  however,  ch.  01,  ^  i ;  Reg.  v.  Cottle,  16  Q^  B.  412. 

Blackstone  regards  as  rather  an   ec-  And  see  Wilb.  Stat.  CI.  122. 

clesiastical    than    a    civil    distinction.  6.  When  a  hamlet  is  adjacent  to  a 

*'The  word   has  become   a  generical  town,  but  governed  by  separate  officers, 

term."     i   Bl.  Com.  113.    In  Elliott  7;.  it  is  to  some  purposes  in  law,  looked 

South  Devon  R.  Co.,  17  L.  ].  Exch.  upon  as  a  distinct   township,      i   BK 

262,  the  court,  by  Parke,  B.,  said:  **A  Com.  115. 

98 


TO  WNS  AND  TO  WNSHIPS.  MbiitUM. 

In  some  statutes  the  word  township  is  nearly  synonymous  with 
parish.* 

8.  ''  Town  "  in  the  Vnited  States. — In  the  New  England  states,  a 
town  is  a  political  unit,  an  incorporated  subdivision  of  a  county. 
In  some  other  states,  where  the  county  is  the  unit,  the  town  is  a 
mere  subdivision,  having  in  some  matters  local  self-government. 
Where  the  subdivisions  are  called  "  townships,"  the  word  "  town  *' 
is  used  somewhat  generically,  to  designate  a  village,  borough,  or 
smaller  city.* 

4.  ''  Township  "  in  the  Vnited  States. — In  New  England,  a  town- 
ship is  one  of  the  units  of  survey  into  which  a  county  is  divided. 
In  states  surveyed  under  the  public-land  system  of  I796,*such 

1.  ^.^./' township,  parish,  or  place/'  an  incorporated  town,  see  People  v, 
in  the  beer  license  law.   3  &  4  Vict.,  ch.     Harvey,  143  111.  573. 

61,  ^  I ;  Preston  v,  Buckley,  L.  R.,  5  In  Indiana,  as  to  a  civil  town  dis- 

Q.  B.  391.  tinct  from  the  town  incorporated  upon 

2.  In  Alabama,  a  town  or  other  the  same  territory  for  school  purposes, 
municipality  is  strictly  a  political  in-  see  Indiana  Rev.  Stat.  (1888),  ^  4438; 
stitution — ^a  part  of  the  internal  gov-  Huntington  v.  Day,  55  Ind.  7;  Nobles- 
ernment  of  the  state.  Wetumplui  v.  ville  v,  Mc  Far  land,  57  Ind.  335 ;  Inglis 
Wetumpka  Wharf  Co.,  63  Ala.  611.  v.  State,  61  Ind.  313;    Harris  Tp.  v. 

In^r>(aff^a5,  a  "town  "cannot  prop-  McGregor,  67  Ind.  380.     In  a  statute 

erly  be  a  very  small  village.     Murray  prohibiting  shooting  in  a  **  town  or 

r.  Menefee,  30  Ark.  561.  village,"  "town"  is  generic,  and  in- 

In  Ca/tyi7rii«a,  in  a  statute  inhibiting  eludes  cities.     Flinn  v.  State,  34  Ind. 

the  requirement  of  bonds  in  civil  ac-  386.      Compare    State    v.  Craig,   133 

tions  against  certain  municipal  corpo-  Ind.  54. 

rations,  the  expression  *' county,  city,  or  In  Iowa,  there  can   be   no  definite 

town "  was  held  to  include  the  '*  city  distinction  between  the  two,  based  on 

and  county  "  of  San  Francisco.    Mor-  size  or  employment.     Ordinarily,  a  vil- 

gan  V.  Menzies,  60  Cal.  341.  lage   is  the  smaller,  and  is  occupied 

In  Colorado,  in  the  al»ence  of  statu-  more  by  agriculturists.  Truax  v.  Pool, 
tory  limitation,  a  town  may  embrace  ^  46  Iowa  3c6.  In  a  stipulation  notto  re- 
only  sixteen  acres  of  territory.  Gue-  *  sume  business  in  the  same  **  town,"  the 
belle  V.  Epley,  i  Colo.  App.  199.  word  has  been    held  to  include  the 

In  Connedicui,  "  towns  are  territorial  vicinity.  Steyer  v,  Dwyer,  31  Iowa  20. 
corporations  into  which  the  state  is  In  Maine,  acceptance  of  the  act  of 
divided  by  the  legislature  from  time  incorporation  is  not  necessary  to'the 
to  time,  at  its  discretion,  for  political  existence  of  a  town.  Gorham  t^  Spring- 
purposes  and  the  convenient  adminis-  field,  31  Me.  58.  '*Town"  is  of  late 
tration  of  government."  Gray,  }.,  in  oitenco\\oq}i\9\\j}x^ed\r\  New  England 
Bloomfield  v.  Charter  Oak  Bank,  121  as  a  short  synonym  of  municipal  cor- 
U.  S.  131.  poration.     See  index  of  recent  volume 

In  Illinois,  under  the  township  sys-  of  Maine  Reports,  under  **  Towns." 

tern  for  the  division  of  a  county  into  Under  the  Massachusetts  constitu- 

"  towns,"  the  word   means   municipal  tion,  the  word  **  town "  may  mean  a 

corporations;  a  **  town  "  generally  em-  representative  district.      Williams  v, 

bracing  a  township  according  to  gov-  Whitine,  1 1  Mass.  435.    In  a  statute  for 

ernment  surveys.   In ///im^i j  Rev.  Stat,  establishing  truant  schools,  *' if  three 

1845,  p.  Ill,  *'  town"  simply  means  the  or  more  towns  in  a  county  so  require," 

collection  of  residences  which  in  the  the  word  "  towns"  may  include  cities, 

earlier  statute  is  called  "an  incorpo-  Lynn  v.  Essex  County,  153  Mass.  40. 

rated  town,"  and  in  the  later,  a  "  vil-  In  Minnesota,  in  the  special  act  of 

lage."    Martin  v.  People,  87    111.  534.  1875,  requiring  each  *'  town  and  town- 

In  the  statutes,  "  incorporated  town  "  ship  "  to  provide  for  the  poor,  in  the 

seldom  if  ever  designates  a  township,  manner  of  counties,  the  words  include 

Harris  v,  Schryock,  83  111.  119.     As  to  incorporated  cities.     Odegaard  v.  Al- 

the  difference  between  a  township  and  bert  Lea,  33  Minn.  351. 
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In  Mississippi,  "  municipal  corpo-  duties  of  local  government  and  admin- 
rations  are  divided  into  three  classes,  istration  of  public  affairs  as  have  been 
viz.:  cities,  townSf  and  villages.  ...  or  may  be  conferred  or  imposed  on  it 
Those  having  less  than  2,000  and  not  less  bylaw."  Bisection  134,  as  to  strajs 
than  500  inhabitants  are  towns."  Mis'  and  wrecks,  villages  and  cities  are  con- 
sissippi  Code  1893,  ^  291 1.    In  a  statute  sidered  towns. 

imposing  a  privilege  tax  on  a  private  In  North   Carolina^  a  "  town  "  is  a 
boarding  house  in  a  '*  town,''  the  w^ord  parcel  of  the  state,  an  emanation  there- 
does  not  apply  exclusively  to  incorpo-  from    for    purposes    of    convenience, 
rated    towns.      Murphy  v.   State,    66  Weith  v,  Wilmington,  67  N.  Car.  24. 
Miss.  46.  Under  some  Ohio  statutes,  "town" 

The    Missouri    statutes    punishing  may   include    incorporated    villages, 

conversion  or  embezzlement  by  oflS-  Peck  v.  Weddell,  17  Ohio  St.  271. 

cers  of  "towns,"  cities,  or  counties, are  In  Oregon,  oral  evidence  may  deter- 

held  to  apply  also  to  officers  of  town-  mine   whether    a    platted    place    has 

ships.     State   v.   Hays,   78   Mo.    600;  houses,  etc.,  sufficient  to  be  a  "town" 

State  V,  Cleveland,  80  Mo.  108.  within  a  statute  prohibiting  toll-gates 

Under  the  New  Hampshire  statute,  within  a  town.  Milarkey  v.  Foster,  6 
"  town  "  means  any  incorporated  place  Oregon  378 ;  25  Am.  Rep.  531. 
whose  inhabitants  are  required  to  pay  In  Rhode  Island,  "town  "  is  ageneric 
a  tax.  New  Hampshire  Pub.  Stat.  1891,  term,  and,  in  the  absence  of  contrary 
p.  49,§  5.  And  all  places  incorporated  by  legislative  indication,  will  embrace  city, 
the  name  of  parishes  with  town  prtvi-  State  v.  Glennon,  3  R.  I.  276. 
leges,  are  towns,  p.  144,  §  2.  An  act  of  In  Texas,  a  "town,*'  within  the  stat- 
incorporation  raises  no  conclusive  pre-  ute  for  incorporation  for  school  pur- 
sumption  that  the  place  was  not  pre-  poses,  is  a  considerable  aggregation  of 
viously  a  corporate  town.  Bow  v.  houses  in  close  proximity.  State  v. 
Allenstown,  34  N,  H.  351.  A  township  Eidson,  76  Tex.  302.  Within  the  Home- 
grant  does  notconstituteatown.  Wells  stead  Law,  a  "town  "  may  be  an  aggre- 
V.  Burbank,  17  N.  H.  393.  An  unin-  gation  of  houses  contiguous  and  inhab- 
corporated  placemay  bea"town,'*if  its  ited,  though  not  incorporated.  Wil- 
inhabitants  are  required  to  pay  taxes,  liams  v.  Willis,  84  Tex.  398.  The  in- 
New  Boston  V,  Dunbarton,  12  N.  H.  corporation  may  properly  include  the 
409;  Russell  V.  Dyer,  40  N.  H.  173.  territory  inhabited  by  the  persons  at- 
A  "  practical  location ''  of  a  town  may  tending  church  and  school  near  the 
supersede  the  boundaries  laid  down  by  others,  though  it  be  not  platted.  State 
the  charter.  Wells  v.  Jackson  Iron  v,  Baird,  79  Tex.  63.  The  attempt  of 
Mfg.  Co.,  48  N.  H.  491.  Oak  ClifTto  become  incorporated  un- 

Under  the  New  Jersey  statutes,  der  the  general  law,  and  embrace  an 
*•  towns "  may  include  cities.  State  v.  area  of  ten  square  miles,  only  two 
Parsons,  40  N.  J.  L.  4.  But  such  mean-  whereof  were  covered  by  the  actual  ag- 
ing may  be  excluded  by  a  very  slight  gregation,  was  held  to  be  void.  Ewing 
indibationof  purpose  by  the  law-maker,  v.  State,  81  Tex.  172.  Compare,  as  to 
State  V,  Richards,  42  N.  J.  L.  497.  Beeville,  Mathews  v.  State,  82   Tex. 

In  New  Mexico,  "every  municipal  577.     See   McCleskey  v.   State   (Tex. 

corporation    having  a    population   of  Civ.  App.  1893),  23  S.  W.  Rep.  518. 

3,000  and  upwards  shall  be  a  city;  of  Under  the  Keriwow/ statutes,  "town  *• 

1,500,   an   incorporated  town."     New  includes  city.   Fer»fi»»/ Rev.  L.  (1880), 

Mexico  Comp.  L.  (1884),  ^  1670.  ^  19. 

In  those  New  Torh  statutes  intended  In  Virginia,  "town  "  means  an  in- 
to have  effect  throughout  the  whole  corporated  town  containing  a  popula- 
state, "  town  "  may  include  city.  Char-  tion  of  less  than  5,000 ;  if  it  have  5,000 
ity  Com'rs  v.  McGurrin,  6  Daly  (N.  or  more  and  a  corporation  or  hustings 
Y.)  356.  In  the  New  Tork  lien  law  court,  it  is  a  city.  Virginia  Code 
of  1854,  "town  "  cannot  include  Brook-  (1887),  §  5,  p.  16. 

lyn.     Rafter  v,  Sullivan,  13  Abb.  Pr.  Under    the    Wisconsin    statutes, 

(N.  Y.)  262.  *  "town"  means  a  civil  division   cora- 

By  New  Torh  Laws  (1892),  ch.  569,  posed  of  contiguous  territory.  Chicago, 

§  2  (Am.  G.  L.,  ch.  20),  p.  2227,  "A  town  etc.,  R.  Co.  v.  Oconto,  50  Wis.  189.     If 

is  a  municipal  corporation  comprising  not  repugnant  to  any  special  statutory 

the  inhabitants  within  its  boundaries,  provision,  "  town  "  may  include  a  city, 

and  formed  for  the  purpose  of  exei-cis-  ward  or   district.     Wisconsin  Annot. 

ing  such  powers  and  discharging  such  Stat.  (1886),^  4971,  pi.  17.     See  State  xk 
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unit  contains  thirty-six  sections,  each  a  mile  square.^  In  some 
statutes,  "  township "  designates  a  species  of  political  corpor- 
ation.* 

n.  Cbsatioh. — Towns,  like  all  other  corporations,  must  be  cre- 
ated by  statute.*  In  general,  the  methods  of  their  origin  or 
organization  in  different  states,  are  not  so  uniform  in  detail  as  to 
be  any  more  conveniently  considered  in  some  attempted  classifi- 
cation, than  successively,  and  in  final  comparison.^ 

Goldstucker,  40  Wis.  124.    But  compare  and  not  to  an  incorporated  town.  Val- 

Beaudette   v.   Fond  du   Lac,  40  Wis.  verde  v.  Shattuck  (Colo.  1893),  34  Pac. 

44.    A  town  is  not  such  a  municipal  Rep.  947. 

corporation  as  can  buj  or  own  tax  cer-  In  Nebraska^  a  township  precinct  is 

tificates.  Eaton  v,  Manitowoc  County,  a  mere  territorial  division  of  a  county 
44  Wis.  489. 


1.  See  Surveys,  vol.  24,  p.  998. 


without  any  corporate  cli^a/aVter.  S^a^e 
v.  D/>.dffe  Coiintv,  ^lo'N^b.'io.    -*^    '' 

2.  In  Pennsylvania^  z,  township  is  a  "-Cnder   \\\t"^tew*  y^se'y  road  law, 

political  corporation,  capable  of  suing  •^'township**     comprehends     precinct, 

and   being  sued.    Bright.  Purd.  Dig.  ward,  city,  borough,  and  town  corpo- 

Pennsylvania  Laws  (1085),  p.  364,  §  12.  rate.     Neiv  Jersey  Revision  (1877),  p. 

So  also  in  Indiana^     Sebrell  v.  Fall  loii,  §8a. 

Creek,   27   Ind,  86.    There    the  civil  In     Okio^  there    are    two    classes: 

township  and  the  "  school  township,"  "  original    surveyed    townships,"   and 

though  having  the  same  limits,  are  not  "  civil "   or   "  new  townships."      Ohio 

the  same  corporation.  Heizer  v.  Yohn,  Rev.  Stat.  (1890),  §§  1366,1376.     The 

37  Ind.  415.  former    have    corporate    powers   for 

In  Illinois,  by  the  act  of  1874,  ^^^  managing  the  ministerial  and  school- 
adoption  of  township  organization  in  land  sections  by  means  of  trustees,  etc. 
any  county  is  determined  at  any  gen-  ^§  1360,  1368,  1404. 
eral  election.  Illinois  Rev.  Stat,  (i^i ),  3.  Galesburg  v,  Hawkinson,  75  111.  152. 
p.  i486.  Such  organization  may,  on  Of  the  form  of  such  statute  in  the 
petition  and  election,  be  discontinued,  older  states,  that  of  Connecticut  may 
p.  1489.  There,  a  township  is  incor-  serve  as  a  general  example,  namely: 
porated  as  a  mere  civil  division  of  the  "  Territorial  divisions  of  the  state, 
state;  generally  not  having  ordinary  .  .  .  There  shall  be  and  remain 
liability  as  to  defective  highways,  in  the  state,  eight  counties,  which  shall 
Waltham  v,  Kemper,  55  111.  346;  8  Am.  be  constituted  as  follows :  The  towns 
Rep.  652.  of    .    .    .    shall  constitute  one  county 

The  Illinois  Acts  of  1867  and  1869,  by  the  name  of  ...  "  Connecti- 
empowering  **  villages,  cities,  counties,  cut  Gen.  Stat.  (1888),  ^  2.  See  also 
or  townships,"  to  issue  bonds  in  aid  of  JVew  Jersey  Revision  (1877),  p.  1191. 
the  Illinois  Southeastern  Railway  As  to  a  form  where  the  county  is  the 
Company,  were,  by  a  majority  of  the  principal  political  unit,  and  the  town- 
supreme  court,  held  not  to  include  ships  are  laid  off  bv  the  county  com- 
towns;  and  bonds  issued  by  Enfield  missioners,  see  Indiana  Rev.  Stat, 
were  held  invalid.  Welch  v.  Post,  99  (1888),  ^§  4204,  3515,  5990. 
111.  471.  In  Indiana,  the  supreme  court  does 

In  Iowa,  the  **  civil  township  "  is  not  not  judicially  know  the  names  of  the 

always  identical  in  territory  with  the  townships  of  a  county.    Bragg  v.  Rush 

"  congressional  township."    McClain's  County,  34  Ind.  405.     The  same  is  true 

Iowa  Code   (x888),  §   5x5;   Lones  v.  in  J/ij^^nri',  as  to  whether  a  township 

Harris,  71  Iowa  478.  organization  has  been  adopted.  Rousey 

In  AfrcAr^aff,  under  the  constitutional  v.  Wood,  47  Mo.  App.  465.  In  Iowa, 
requirement  that  counties  shall  not  otherwise.  State  v.  Reader,  60  Iowa  527. 
have  less  than  sixteen  *'  townships,"  a  4.  To  undertake  to  study  the  subject 
"  fractional  township,"  as  surveyed  by  by  mere  generalization,  would  be  to  ver- 
the  United  States,  is  also  a  township,  ify  the  observation  of  a  standard  author- 
Rice  V,  Ruddiman,  10  Mich.  125.  Ity:    *'  It  is  quite  impossible  in  any  brief 

In   Colorado,  "  township "  refers  to  space  to  convey  an   adequate   idea  of 

an  involuntary  or  quasi  corporation,  the    exact    nature    and    properties    of 
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an    American    municipal   corporation,  supervisors,  hearing  notice  and  elec- 

There  is  nothing  in  the  law  more  com-  tion.      Act  of   1883,    California    Pol. 

plex  and  abstruse."  Dill,  on  Mun.  Corp.  Code  (App.),  p.  737. 

(4th  ed.),  §  21.  In  Color  ado,  mumcip?!  corporations 

In  a  brief  collation  of  the  distinctive  are  cities  of  two  classes  and  towns,  the 
statutory  provisions  hereon,  those  of  latter  being  those  of  a  population  of 
the  newer  states  will  be  found  to  be  2,000  or  less.  Colorado  Annot.  Stat, 
the  more  elastic,  sometimes  amounting  (1891),  §  448^.  A  town  is  incorporated 
to  a  delegated  self-creation  of  a  minia-  on  petition  of  one-eighth  of  the  voters, 
ture  city.  In  some  states,  a  town  dif-  notice,  and  election.  ^  4516  et  seq. 
fers  from  a  city  only  in  population.  The  repeal  ( Colorado  Gen.  Laws  1877, 
See  supra^  this  title.  Definitions^  and  ^  3745)*  of  the  organization  law,  al- 
note  as*  to  Mississippi.  There,  larger  lowed  incorporated  towns  to  retain 
towns  have  certain  privileges  not  con-  their  then  existing  organization.  ^  4532. 
ferred  on  the  smaller.  See  infra,  this  Previously  thereto,  the  legislature 
• .  ^title,  Governing-  Bodies,  note.  could  create  a  municipal  corporation. 
>.*  :  **]3i  Alabama,  a  town  may  be  incorpo-  Deitz  v.  Central,  i  Colo.  323. 
;  •  ^fed  •up«5i>  ^^xiVoTi  .of  twenty  adult  The  fact  that  the  petition  to  the 
m&Ae*  inhajxtaltt^,  te  ^&&  j^dge  of^  pro-  county  court  to  appoint  commissioners 
bate,  who  *th^€lUpon Jdi/^ts  ^n  ^'el«t>  to  call  an  election  for  town  incorpora- 
tion and  records  the  result."  \^l^btttnu  tion,  was  obtained  secretly,  was  held 
Code  (1886),  fj  14S6  et  seq.  He*  c&n-  immaterial.  So  also  was  the  fact  that 
not  grant  a  second  charter  to  a  town  the  proposed  territory  did  not  exceed 
already  incorporated.  i?x /.  Moore,  62  sixteen  acres.  Guebelle  v.  Epley,  i 
Ala.  471.   As  to  the  requisites  of  incor-  Colo.  App.  199. 

poration    proceedings,  see   Butler  v.  In  Connecticut,  towns  have  no  orig- 

Walker  (Ala.  1893),  13  So.  Rep.  261.  inal  or  self-creaiive  power.    HartfoiS, 

The  title  of  an  act,  "  To  incorporate  Weathersfield,  and  Windsor  were  not 

the  town  of  Munford,"  was  held  to  in-  municipal  corporations  until  so  made 

elude  within  its  purview  a  section  mak-  by  a  legislative  act  passed  in  1639  under 

ing  it  a  misdemeanor  to  sell  spirituous  tne  constitution  of  that  year.    Webster 

liquors    within    the    corporate   limits,  v.  Ilarwinton,  32  Conn.  131. 

Ex  p.  Moore,  62  Ala.  471.  In  the  Dakotas,  in  order  to  incorpo- 

In  Arizona,  cities  and  townships  are  rate  a  town,  the  plat  must  be  accom pa- 
created  upon  elections  held  under  the  nied  by  the  affidavit  of  the  surveyor,  a 
direction  of  the  board  of  county  super-  census  be  taken,  and  a  petition  be  made 
visors,  on  petition  of  one-half  the  prop-  by  one-third  of  the  qualified  voters,  to 
erty  tax-payers.  Arizona  Rev.  Stat,  the  county  commissioners  ;  the  board 
(1&7),  ^  153  «/ 5<r^k  causes  ten   days'  notice  of  a  decisii'e 

In  Arkansas,  a  town  may  be  organ-  meeting  of  the  voters.    The  inspectors 

ized  on   petition   of  twenty  qualified  of  election  make  return,  and  if  incorpo- 

voters  to  the  county  judge,  and  a  hear-  ration  be  voted,  apportion  the  popula- 

ing   thirty   days    afterwards.      Thirty  tion  into  districts  and  call  an  election  of 

days  after  the  recorder's  transcript,  if  officers.    Dakota  Comp.  Laws  (1887), 

no  objection  shall  have  been  made  to  ^  1022  et  seq.     Any  town  so  specially 

the    circuit    court,  three    notices  are  incorporated  may  amend  its  charter  at 

posted  for  the  election  of  officers.  Ar-  an  election  called  upon  a  petition  ad- 

kansas  Dig.  Stat.  (1884),  ^  785  et  seq.  dressed  to  the  board  of  trustees.     South 

The  fact  that  the  judge  is  a  resident  Dakota  Sess.  Law  (1891),  p.  213. 

voter  does  not  disqualify  him  to  act  on  In  Florida^  twenty-five  male  inhabi- 

a  question  of  annexation.    Foreman  v.  tants  are  necessary  for  the  incorpora- 

Marianna,  43  Ark.  324.  tion  of  a  town,  village,  or  hamlet.  Flor- 

The   county   court  may   divide   the  tWa  Rev.  Stat.  (1892),  §  658. 

county   into   townships,   no   township  Over  the  same  territory  and  at  the 

line  to  pass  through  a  town.    Arkansas  same   time,   there  may   be  a  de  facto 

Dig.,  ^  6444.  corporation  without  right,  and  a  legally 

Existence  of  a  town  corporation  can  organized  corporation  whose  functions 

be  questioned  only  at  suit  of  the  state,  are  in  abeyance.  State  v.  Winter  Park, 

Searcy  v.  Yarnell,  47  Ark.  269.  25  Fla.  571.  For  an  action  to  arrest  the 

In  California,  a  town  having  not  less  usurpation  of  a  municipal  franchise,  see 
than  500   inhabitants,  may  be  incor-  Robinson  v.  Jones,  14  Fla.  256. 
porated,  on  petition  of   xoo  qualified  In  Georgia,  when  there  are   twenty- 
electors  directed  to  the  board  ot  county  five  male  inhabitants,  a  majority  may 
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petition  the  superior  court,  and  upon  party's  questioning  its  incorporation, 

notice  and  election  therefor,  become  in-  Worlejr  v,  Harris,  02  Ind.  493. 

corporated  as  a  town.     Georgia  Code  In  Iowa,  the  procedure  for  town  in- 

(1882),  i  775  etseq.  corporation  is  by  petition  of  twenty - 

As  to  the  requisites  of  procedure  in  five  qualified  electors  directed  to  the 

town'  incorporation,  see   Dunden  v.  proper  court,  with  plat,  proof  of  popu- 

Toombsboro,  81  Ga.  353.  lation,  etc.    Thereupon  the  court  ap- 

In  IdahOy  towns  are  incorporated  on  points  five  commissioners,  who  call  an 

petition  of  the  taxable  male  inhabitants  election,  and  cause  certified  copies  of 

to  the  county  commissioners,  setting  the  record,  etc.,  to  be  filed  in  the  ofii- 

forth  the  metes  and  bounds  not  over  six  ces  of  the  coun^  recorder  and  secre- 

miles  square.    The  board,  if "  satisfied  tary  of  state.    McClain's  Iowa  Code 

that  the  prayer  is  reasonable,"  may  **de-  (i8io8),  ^  569  et  seq.    This  is  not  an  un- 

clare  such  town  incorporated."     Idaho  constitutional  delegation  of  power  to 

Rev.  Stat.  (1887),  ^  2224.  the  courts.   Ford  7'.  North  Des  Moines, 

In  Illinoisy  a  county  may  adopt  town-  80  Iowa  626.  There,  moreover,  a  town 
ship  organization  on  petition  of  fifly  le-  may  abandon  a  special  charter  and  re- 
gal voters  to  the  county  board,  election,  organize  on  petition  of  fifty  legal  voters 
division  by  three  commissioners  into  directed  to  the  trustees,  election,  etc. 
towns,  etc. ///ill 0»  Rev.  Stat(  1891 ),  p.  McClain's  Iowa  Code  (x888),  ^  587 
i486  et  seq,  et  seq. 

Under  the  Illinois  Act  of  1845,  if  the  Irregularities  in  the  first  election  of 
plat  is  recorded  before  the  town  has  a  its  officers  are  held  to  be  no  ground 
corporate  existence,  the  fee  remains  in  for  questioning  the  town's  political  ex- 
abeyance,  subject  to  vest  in  the  corpo-  istence,  or  to  affect  the  validity  of  the 
ration  as  soon  as  created.  An  omis-  election  or  acts  of  the  subsequently 
sion  in  the  plat  to  designate  a  corner-  elected  officers.  Lones  v,  Harris,  71 
stone,  as  required  by  the  statute,  is  hot  Iowa  478. 

fatal,  if  the  streets,  etc.,  can  be  ascer-  In  Kansas,  as  to  the  platting,  etc.,  of 

tained  from  other  monuments  therein,  towns,   see  Kansas  Gen.  Stflt.  (1889), 

with    equal     certainty.    Gebhardt     v.  ^  4008. 

Reeves,  75  111.  301.  In  Kentucky,   "the  county  court  of 

The  incorporation  of  Tamaroa,  Illi-  each  county,  on  the  application  of  the 

nois,  in  1859,  "  with  all  the  rights,"  etc.,  ostensible  owner,  if  it  deem  the  same 

^  conferred  on  the  town  of  Havana  by  advantageous   and    necessary    to    the 

the  act  approved  Feb.  12th,  1853,"  was  public  at  large,  may  establish  a  town, 

held  not  to  include  a  power  conferred  and  thereby  vest  the  title  of  a  desig- 

upon  Havana  in  1857  by  an  act  amend-  nated  tract  of    land    in   trustees  and 

ing  that  of  1853.    Tatum  v,  Tamaroa,  9  their  successors  for  that  purpose.     A 

Biss.  (U.  S.)  475;  14  Fed.  Rep.  X03.  plat  is  recorded  in  the  county  clerk's 

Mandamus  lies  to  compel  a  village  office,  and  the  lots  are  sold  at  auction 

council  to  call  an  election  for  a  change  by  the  trustees.    The  applicant  gives 

from  special  to  general  incorporation,  the  court  a  bond  against  defect  of  title. 

Giencoe  v.  People,  78  III.  382,  Kentucky  Gen.  Stat.  (1887),  p.  1236. 

As  to  what,  under   the  original  act,  The  trustees  cannot  convey  streets 

was  a  "  majority  of  the  voters,"  requis-  and  alleys.     Covington  v,  McNickle, 

tte  for  township  organization,  see  Peo-  18  B.  Mon.  (Ky.)  262. 

pie  V.  Brown,  IX  111.  478.     Further,  as  to  In  Louisiana,    the  act  of  1880   for 

requisites  of  procedure   for    township  amendment  of  town  charters,  does  not 

organization,  see  People  v.  Garner,  47  authorize  the  extension  of  privileges  or 

111.  246.  the  diminution  of  the  parish  authority. 

In  Indiana,  a  town   may  be  incor-  Cook  v,  Dendinger,  38  La.  Ann.  261. 

porated  on  making  public  a  certified  In  Maine,  the  town  corporate  body 

survey,  map  and  census,  and  applica-  consists  of  every  male  resident  of  full 

tion  to  the  board  of  county  commis-  age;  his  consent  is  immaterial.    Lord 

stoners;  election,  etc.    Indiana    Rev.  v.  Chamberlain,  2   Me.  69;  Richmond 

Stat.(iS88),  ^  3293  et  seq.    As  to  town-  v.  Vassalborough,  5  Me.  396;  Colson 

ship  organization,  see  ^  5987  et  seq,  v,  Bonzey,  6  Me.  474. 

For  requisites  of  town  incorporation,  The  maxim,  omnia  rite prcesumuntur, 

see  State  v,  Arnold,  38  Ind.  41.  applied,  after  a  lapse  of  fifty  years,  to 

The  exercising  of  unquestioned  cor-  the   regularity  of  proceedings  to   or- 

porate  powers  by.  a  town  for  twenty  ganize  a  plantation  for  town  purposes, 

years   is  held   to   preclude    a  private  Prentiss  v.  Davis,  83  Me.  364. 
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In  Maryland ^th^ couxitj  is  the'prin-  sol.  Stat.  (1891),  $  916.     As  to  the  con- 

cipal  unit,  and  her  public  local  laws  struction  of  the  Nebraska  Township 

Tembracing  municipal  charters)  were,  Organization  acts  of  1879  and  1891,  see 

in  1888,  published  in  the  alphabetical  Albert  v,  Twohig,  35  Neb.  563. 

order  of  the  counties.    For  a  good  rep-  Only  where  a  bona  fide  contract  can- 

resentative  thereof,  see  the  amended  not  otherwise  be  enforced  will  a  munic- 

charter    of    Hagerstown.      Maryland  ipal  corporation  be  held  to  have  been 

Sess.  Laws  (1892),  p.  34  et  seq.  created  by  implication.     Thus,  the  Ne- 

In  Massachusetts^  after  consent  had  braska  statute  empowering  the  county 

in  town  meetings,  the  legislature  can  commissioners  to  issue  special  bonds 

erect   a   municipal    government  in   a  for  a  precinct  did  not  import  its  cor- 

town  having  1 2,000  inhabitants,  ^a^^a-  poration.      Citing    i     Dill,    on    Mun. 

ckuseits  Const.  Am.,  art.  2.  Corp.,  §  22;  Jordan  v,  Cass  County,  3 

See  Larcom  v,  Olin  (Mass.  1893),  35  Dill.  (U.  S.)  185;  Blair  v.  West  Point 

N.  E.  Rep.  113,  where  the  Massacku-  Precinct,  2  McCrary  (U.  S.)  459. 

setts  constitution  as  to  the  change  of  a  In  Nevada^  as  to  the  procedure  by 

town  to  a  city  is  construed.  the  county  board,  see     Nevada   Gen. 

In  Michigan^  as  to  procedure  in  the  Stat.  (1885),  §^  2024,  2079. 
creation  of  a  township  by  the  county  In  New  Hampshire^  a  mistake  in  a 
board,  see  Michigan  Gen.  Stat.  (1882),  township  charter  cannot  be  corrected 
§  488.  A  township's  corporate  existence  by  a  court  in  a  suit  between  individuals, 
may  be  established  by  proof  of  many  Enfield  v.  Permit,  5  N.  H.  280.  A 
years'  acquiescence  in  taxation,  use  of  quasi  corporation  for  the  sale  and  par- 
franchises,  etc.,  as  much  as  by  proof  of  tition  of  lands  does  not  create  a  statu- 
regular  origination.  People  v.  May-  tory  town.  Wells  v.  Bur  bank,  17  N. 
nard,  15  Mich.  473.  H.  393. 

In  Minnesota^  a  congressional  town-  A  mistake  in  a  township  charter  can- 
ship  may  be  organized  as  a  town  on  not  be  corrected  by  a  court  of  law  in 
petition  of  twenty-five  legal  voters  to  a  suit  between  individuals.  Enfield  v. 
the  counfV  commissioners,  who  there-  Permit,  5  N.  H.  280. 
upon  fix  the  boundaries,  name  it  and  In  New  Jersey^  as  to  the  requisites 
file  a  report  with  the  county  auditor,  for  the  incorporation  of  a  village  under 
Minnesota  Gen.  Stat.  (1891),  ^  1077.  the  New  Jersey  Act  of  1891,  see  State 

In   Mississippi^  towns  are  created,  v.  Van  Valen  (N.J,  i893),27  Atl.  Rep. 

the  same  as  cities.   See  supra,  this  title,  1070. 

Definitions^  note.  In  New  Mexico,  as  to  proclamation. 

In  Missouri,  as  to  the  procedure  for  election,  and  other  procedure  for  tow^n 

township  organization,  see  Missouri  organization    or    reorganization,    see 

Rev.  Stat.  (1^9),  §  8424  et  seq.   There,  Nexv  Mexico  Comp.  L.  (1884),  §  1692 

courts  will  not  take  judicial  notice  of  et  seq, 

the  adoption  of  township  organization;  In  New  Tork,  as  to  the  formation  of 
it  must  be  established  by  extrinsic  a  new  town  by  the  supervisors,  clerk 
evidence.  Spurlock  v,  Dougherty,  81  and  assessors,  see  Bird  New  Tork  Rev. 
Mo.  171;  Rousey  v.  Wood,  47  Mo.  Stat.  (1890),  p.  930,  §  32. 
App.  465.  The  validity  of  a  town  The  New  Tork  Act  of  1847,  author- 
charter  can  be  contested  only  by  a  izing  the  electors  of  a  village  to  adopt 
quo  warranto,  Kayser  v.  Bremen,  16  into  their  charter  any  section  of  the 
Mo.  88.  As  to  the  evidence  of  a  town's  general  act,  was  held  constitutional, 
incorporation,  see  Sellick  v,  Fayette,  3  Bank  of  Chenango  v.  Brown,  26  N.  Y. 
Mo.  99.  4^5* 

In  Montana,  the  county  board  may.  The  statutory  method  for  determining 

on  a  petition  of  fifty  residents,  organize  the  validity  of  a  village  incorporation, 

a   new    township.      Montana    Comp.  is  exclusive  of  any  other  proceeding. 

Stat.  (1888),  p.  845,  ^  757.     On  petition  Gardiner  v.  Christian,  70  Hun  (N.  Y.) 

of  a  majority  of  the  legal  voters,  the  547. 

board     may     change     the     township  In  North  Carolina,  the  county  com- 

organization  of  the  county,  §  758.    The  missioners   may,   on  petition  of  three 

board  must  cause  a  plat  of  the  new  freeholders  of  each  township  to  be  af- 

township  to  be  made  and  filed  in  the  fected,  and  on  notice  and  hearing, ''erect 

office  of   the    secretary   of    state,    §^  a  new  township  or  divide  an  existing 

769»  773-  township,  or  change  the  name,  or  alter 

In  Nebraska,  as  to  the  procedure  by  the  boundaries  thereof."    North  CarO' 

the  county  board,  see  Nebraska  Con-  Una  Code  (1883),^  707ipl»  14.    A  grant 
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of  town  commons,  ipso  facto^  creates  a  ers,  filed  in  the  county  court;  election, 

town    body    politic    for  the   purposes  etc.     TVxaj  Rev.  Civ.  Stat.  (1889),  art. 

thereof.      Bath  v,  Boyd,    i    Ired.  (N.  yj^etseq. 

Car.)   194;   Trenton   v,   McDaniell,   7  For  statutory  requisites  of  town  re- 
Jones  (N.  Car.)  107.  organization  as  to  population,  etc.,  see 

In   Okio^  as  soon  as  there  are  four  Harness  v.  State,  76  Tex.  566. 

electors  in  a  township,  or    fractional  In  Utab^  a  town  with  a  population 

township  having  a  section  29  or  16  re-  of  not  less  than  300  may  be  incorporate 

served,  etc.,  the  same  may  become  in-  ed  on  petition  of  a  majority  of  the  tax- 

corporated,  on  petition  to  the  county  payers,  directed   to  the  county  court, 

commissioners;  hearing,  etc.    Ohio  Rev.  setting  forth  the  boundaries,  etc.    Utah 

Stat.  (1890),^  1360.    For  a  classification  Comp.  L.  (1888),  ^  181Q. 

of  municipal   corporations,   see     Ohio  In  Vermont ,  as  to  the  procedure  for 

Rev.  Stat.  (1890),  ^  1546.  town  organization,  see  VermofttRev.  L. 

In    Oklahoma^  as  to  proceedings  of  (1880),  ^  2654.    As  to  notice  of  petition 

the  county  commissioners  for  the  in-  to  the  general  assembly  for  the  creation 

corporation    of  towns,  see    Oklahoma  of  a  new  town,  see  $  129.    A  town^s 

Stat.  (1890),  ^  665  ^/j^-^.  legal  organization  may  be  presumed 

In  PeuMsylvaniay  new  townships  may  from  proof  of  long  action  as  such,  ap- 

be  erected  by  the  courts  of  quarter  ses-  pointment  of  officers,  etc.  Londonderry 

sions,  on  petition;  commission  to  **  three  v.  Andover,  28  Vt.  416. 

impartial  men;'*  election,  etc.    Bright.  In    IVashin^ion^  any   portion   of   a 

Purd.  Pennsylvania  Dig.  L.  (1885),  p.  county  containing  not  less  than  300  in- 

371.  As  to  the  procedure  and  requisites  habitants,  and   not  incorporated,  may 

in  the  erection   thereof,   see  Com.  z\  become    incorporated    on   petition   of 

Fullerton,  12  Pa.  St.  266;  Ryon  Tp.,  24  sixty  resident  electors   to   the  county 

Leg,  Int.  (Pa.)  272;  1  Walk.  (Pa.)  137.  board;  election,  etc.     Washington  Gen. 

For  the  requisites  of  procedure  in  in-  Stat.  (1891),  ^  493  et  seq, 

corporating  a  borough  that  shall  include  In  Virginia^  as  to  the  survey,  etc.,  of 

part  of  another,  see  Darby  v,  Sharon  towns,   see    Virginia  Code    (1887),  § 

Hill,  112  Pa.  St.  66.  X014. 

In  incorporating  a  borough,  the  stat-  The   West  Virginia  constitution  in- 

utory    requirements    must    be  strictly  hibits   local   or  special   legislation  for 

complied  with.  The  foreman's  endorse-  incorporating  any  city,  town  or  village, 

ment,  "  approved,"  is  held  to  be  an  in-  or  for  amending  the  charter  of  any  con- 

suificient  certificate  of  the  grand  jury,  taining  a  population  of  less  than  2,000. 

In  re  Summit,  114  Pa.  St.  362.   So  also  West  Virginia  Code  (1891),  p.  32.  Any 

as   to  the  division  of  a  borough  into  district  of  not  less  than  one  quarter  of 

wards.     Brown  v.  Fowzer,  114  Pa.  St.  one    square    mile,  and    not    included 

446.  within  any  incorporated  town,  village, 

In  South  Carolina^  as   to   the  pro-  or  city,  and  containing  not  less  than  a 

cedure  in   the  county  commissioner's  hundred  inhabitants,  may  become  in- 

change  of  name  of  any  township,  see  corporated  on  notice,  and  petition   to 

South  Carolina  Gen.  Stat.  (1882),  ^641.  the  circuit  court,  with  map,  etc.,  p.  421 

In  Rhode  Island^   *'  the    inhabitants  et  seq, 

of  every  town  shall  continue  to  be  a  In  Wisconsin,  as  to  the  organization 

body   corporate,"  etc.    Rhode    Island  of  towns   by  the    county  supervisors. 

Pub.  Stat.  (1882),  p.  loi,  ^  I.  see    Wisconsin  Annot.  Stat.  (1889),  ^ 

In  Tennessee,  a  municipalitj'  may  be  670.    The  validity  of  the  organization 

incorporated  on  application  to  the  clerk  is   beyond   question   after    two    j'ears, 

of  the  county  court,  or  nearest  resident  ^  674. 

justice,  of  fourteen  freeholders,  with  a  The  legislature  may  constitutionally 

list  of  possible  voters,  notification,  elec-  restrict    an    act    of    incorporation    to 

tion,etc.   Tennessee  Code  {i^^),^  1575  towns  containing  villages  of  a  certain 

et  seq.    The  town  incorporation  law  of  population.     Land,  etc.,  Co.  v.  Brown, 

1849  does    not   contravene    Tennessee  73  Wis.  294. 

Const.,  art.  1 1,  ^  7,  as  a  delegation  of  In    Wyoming,   territory  not   in  any 

the  legislature's  powers.     Morristown  municipality  and  having  not  less  than 

V,  Shelton,  i  Head.  (Tenn.)  24.  300  residents,  and  in  area  not  over  two 

In  Texas,  a  town  or  village,  when  square  miles,  may  be  incorporated  on 
containing,  more  than  200,  or  less  than  petition  of  not  less  than  a  majority  of 
10,000  inhabitants,  may  be  incorporated  the  electors,  to  the  county  board,  set- 
on  the  petition  of  twenty  resident  vot-  ting  forth  the  boundaries,  etc.     Wyom- 
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If  the  powers  conferred  upon  residents  of  a  town  or  district 
cannot  be  carried  into  effect  without  acting  in  a  corporate  capac- 
ity, a  corporation  is,  to  this  extent,  created  by  implication.* 

lU  BOUHDABIES;  DIVISIOKS — 1.  In  General.— Before  the  adop- 
tion of  the  governmental  system  of  surveys,  the  boundaries  of 
towns  and  townships  were  fixed  by  the  general  or  special  statute 
creating  them.*  In  the  states  thereafter  admitted,  the  boundaries 
of  the  territorial  township  were  governed  thereby  ;  and  those  of 
the  political  township  were  generally  identical  therewith.*  But 
towns  and  cities  are  often  incorporated  with  no  regard  to  town- 
ships.* The  statutory  provisions  of  the  older  and  the  younger 
states  are  diverse  as  to  the  monuments  for  designating  town  lines, 
the  means  of  their  perpetuation,  perambulating,  processioning, 
etc.* 

tug  Rev.  Stat.   (1887),  §  445   et  seq.,  towns,  "making  them  conform  to  the 

Amendment   Sess.  L.   (1890),   ch.    25  townships    according  to   government 

(1891),  ch.  89.  surveys.    .    .    .    When  a  creek  or  river 

1.  So  held  as  to  a  paving  contract  by  so  divides  a  township  that  it  is  incon- 
the  village  of  CarUtadt.  State  v.  Van  venient  for  transacting  town  business, 
Valen  (N.  J.  1893),  2^  Atl.  Rep.  1070,  then  such  creek  or  river  may  be  made 
citing  I  Dili,  on  Mun*.  Corp.,  ^  42,  and  the  town  boundary,  and  the  fractions 
Fourth  School  Dist.  v.  Wood,  13  so  formed  may  be  disposed  of  as  other 
Mass.  193.  fractional   townships."     Illinois   Rev. 

2.  See  supra^  this  title,  Creation,  Stat.  (1891),  p.  1487. 

8.  See  Surveys,  vol.  24,  p.  998.  By  the  act  of  1889,  the  county  board 

4.  See  Municipal  Corporations,  may,  on  certain  notice  and  hearing, 

vol.   15,  p.  958;    Boundaries,  vol.  2,  alter  town  boundaries  to  suit  the  con- 

p.  499.  venience  of  the  inhabitants ;  but  each 

6.  See  Surveys,  vol.  24,  p.  1008.  new  town  must  have  not  less  than  ten 

In^/a3ama,ancient  municipal  bound-  square  miles,  nor  less  than  fifty  legal 

aries  that  have  ceased  to  be  marked  voters.    Illinois  Stat.  Supp.  (1^2),  p. 

by  visible   boundaries,  may  be  estab-  1266. 

lished  by  general  reputation.     Morgan  The  act  of  1887,  amending  that  of 

V.  Mobile,  49  Ala.  349.     Further,  as  to  1874,  is  within  the  scope  of  the  title  as 

boundaries,  see  Luverne  v.  Shows  (Ala.  to  uniting  towns  or  transferring  terri- 

1893),  13  So.  Rep.  509.  tory.    Donnersberger  v.  Prendergast, 

In  Arkansas y  no  township  line  shall  128  111.  229. 

pass    through   any  town.       Arkansas  The  act  of  1883,  adapting  the  general 

Dig.  Stat.  (1884),  k  6444*  town  system  to  territory  under  city  or- 

In  Connecticut  J  a  town  must  set  out  ganization,  is  valid.  People  v.  Hazel- 
its  bounds  **  by  a  large  heap  of  stones,  wood,  1 16  111.  319. 
or  a  ditch  six  feet  long  and  two  and  a  In  Indiana^  marking  streets  upon 
half  feet  wide,  of  ordinary  depth ; ''  a  the  plat  of  a  town,  or  an  addition 
borough,  by  stone  pillars,  etc.  Q^in-  thereto,  and  a  sale  of  lots  with  reference 
quennially  the  selectmen  of  adjoining  thereto,  may  import  a  dedication, 
towns,  and  the  wardens  and  burgesses  Wolfe  v.  Sullivan,  133  Ind.  331. 
of  each  borough  shall  cause  the  lines  In  loivay  *'  The  board  of  supervisors 
to  be  perambulated,  and  the  monu-  of  each  county  shall  divide  the  same 
ments  to  be  renewed.  In  case  of  their  into  townships,  as  the  convenience  of 
disagreement  as  to  the  place  of  a  divi-  the  citizens  may  require,  accurately  de- 
sional  line,  the  superior  court  shall  fining  the  boundaries  of  the  townsnips, 
appoint  a  committee  to  fix  it.  Connect'  as  it  may  deem  proper ;  provided,  how- 
icut  Gen.  Stat.  (1888),  ^  182  et  seq.  ever,  that  if  the  congressional  town- 

In  Illinois,  after  a  county  has  voted  ship  lines  are  not  adopted  and  followed, 

to  adopt  township    organization,  the  the    board    of    supervisors,  shall   not 

county  board  appoints  three  commis-  change  the  lines  of  any  civil  township 

sioners  who  divide  the  county  into  so  as  to  divide  any  school  district,  or 
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sub- district,  unless  a  majority  of  the  ambulated    quinquennially,  and   erect 

voters  of  such  district  or  sub-district  monuments.     Massachusetts  Pub.  Stat, 

shall  petition     therefor.      McClain's  (1882),  p.  326. 

Iowa  Code  (1888),  ^  516 ;  Lones  v,  Har*  As  to  a  common  boundary  of  towns 

ris,  71  Iowa  478.  being  the  middle  of  a  stream,  see  Flynn 

A  municipality,  which  for  thirty  v,  Boston,  153  Mass.  372.  As  to  a  bound- 
years  subjected  land  platted  as  streets  ary  upon  flats,  tidewaters,  etc.,  see  Tap- 
and  a  public  square  to  taxation  as  pan  v,  Boston  Water  Power  Co.,  157 
private  property,  was  held  estopped  to  Mass.  24;  Russ  v.  Boston,  157  Mass.^. 
claim  title  thereto.  Smith  v.  Osage,  In  Michigan^  as  to  the  requisites  of 
80  Iowa  84,  citing  Simplot  v.  Du-  the  laying  out  of  a  township  line  road, 
buque,  49  Iowa  630;  Getchell  v.  Bene-  see  Michigan  Gen.  Stat.  (1882),  ^  1305 ; 
diet,  57  Iowa  121 ;  Waterloo  v.  Union  Brewer  v,  Gerow,  83  Mich.  250. 
Mill  Co.,  72  Iowa  437;  Pella  v.  Scholte,  In  Missouri^  where  the  charter  of  a 
24  Iowa  283 ;  95  Am.  Dec.  729.  municipality  is  amendable  by  **  the  law- 

In  A!'airjaj,  the  statutory  procedure  making  authorities  "  thereof,  a  change 

for  platting  controls,  ana  no  acts  of  made  by  them  in  the  boundaries  fixed 

third  parties  will  effect  a  division  into  in  the  charter,  constitutes  an  amend - 

blocks  and  lots.     Sullivan  v,  Davis,  29  ment  of  the  charter.  Westport  v,  Kan- 

Kan.  38.  sas  City,  103  Mo.  141. 

In  Louisiana^  the  rule  that,  on  thedi-  A  false  description  in  an  order  of  the 

vision  of  a  municipal  corporation  into  county  court  incorporating  a  town — e. 

two  separate  communities,  each  holds  g,^  '*  Section  24,"  instead  of  '^  Section 

in  severalty  the  public  property  that  23" — may    be    stricken   out,    provided 

falls  w^ithin  its  limits,  was  applied  to  a  enough  remains  to  ascertain  the  loca- 

parish    courthouse    in    the    town     of  tion.     Woods  r.  Henry,  55  Mo.  560. 

Floyd,  on  carving  the  parish  of  West  In    Montana^  the    county    commis- 

Carroll  out  of  Carroll.     West  Carroll  sioners  may  **change  the  boundaries  of 

Parish  v,  Gaddis,  34  La.  Ann.  928.  townships  in  their  respective  counties.*' 

In  Maine^   municipal    officers    shall  Montana  Comp.  Stat.  (1887),  p.  845, 

cause  town    lines  to  be  perambulated  §  756. 

quinquennially,  with  the  exception  of  In  Nebraska^  when  a  surveyed  town- 
**  towns  which  since  March  22d,  1828,  ship  shall  haTve  too  few  inhabitants  for  a 
have  perambulated,  or  shall  perambu-  separate  organization,  it  may  be  added 
late  their  lines  as  by  law  prescribed,  and  to  some  adjoining  town,  or  temporarily 
set  up  stone  monuments,  at  least  two  feet  divided  between  two  or  more  towns; 
high,  at  all  the  angles,  and  where  the  and  a  creek  or  river  so  dividing  a  town- 
lines  cross  highways,  or  on  or  near  the  ship  as  to  make  it  inconvenient  for 
banks  of  all  rivers,  bays,  lakes  or  ponds  transacting  town  business  may  be  made 
which  said  lines  cross,  or  which  bound  the  town  boundary.  Nebraska  Consol. 
said  lines,  except  once  every  ten  years,  Stat.  (1891),  ^  949. 
commencing  ten  years  from  the  time  In  New  Hampshire,  the  town  lines 
that  the  stone  monuments  were  so  are  septennially  perambulated  by  the 
erected.''  Maine  Rev.  Stat.  ( 1883),  p.  88.  selectmen.  Where  a  place  on  a  county 
The  proceedings  of  commissioners  ap-  line  is  unorganized,  the  county  com- 
pointed  to  ascertain  a  town  line,  were  missioners  perambulate.  New  Hamp- 
held  to  be  only  presumptive  evidence  shire  Pub.  Stat.  (1891),  p.  173.  As  to 
of  the  actual  boundary.  Magoon  v.  the  procedure,  see  Boscawen  f.  Can- 
Davis,  84  Me.  178.  terbury,  23  N.   H.    188;   Campton   v. 

A  township  bounded  easterly  and  Holderness,  25  N.  H.  225 ;  Gorrill  v. 
northly  on  Schoodic  river,  carries  the  Whittier,  3  N.  H.  267.  As  to  the  de- 
grant  to  the  middle  thread  above  tide-  termination  of  the  true  boundary  of  a 
water.     Granger  v.  Avery,  64  Me.  292.  town  from  records  of  ancient  peram- 

The  record  of  a  meeting  for  organi-  bulations,  see  Wells  v.  Jackson  Iron 
zationof  a  plantation  for  township  pur-  Mfg.  Co.,  48  N.  H.  491. 
poses,  need  be  only  as  explicit  in  de-  In  New  I'orh,  as  to  special  surveys 
scription  of  limits  as  that  in  a  deed  by  of  town  bounds,  see  Bird.  New  Tork 
the  state.  State  v.  Woodbury,  76  Me.  Rev.  Stat.  (1890),  p.  2759,  §  3. 
457.  As  to  procedure  in  establishing  In  Ohio,  the  marked  corner  is  con- 
town  boundaries,  see  Anonymous,  31  trolled  by  the  actual  division  lines. 
Me.  593.  Reed  v.  Marsh,  S  Ohio  147.     As  to  the 

In  Massachusetts^  as   in  Maine,  the  requisites   of   the   petition   to  change 

selectmen  cause  town  lines  to  be  per-  township  boundaries,  see  Russell   v. 
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2.  Enlargement;  Severance — a.  In  General. — The  statutory 
and  the  constitutional  provisions  of  the  different  states  concern- 
ing consolidation  of  municipalities,  and  the  addition  and  subtrac- 
tion of  town  territory,  are  not  alike ;  nor  are  the  adjudications 
thereon  uniform,  especially  as  to  the  proper  limit  of  legislative 
interference.* 

Fulton   Count^^,    6  Ohio   Cir.    Ct  50.    The  name    of  a  town   may  be 

Rep.  185.  changed  on  petition  of  three-fourths  of 

In  Oklahoma,  as  to  the  survey,  plat-  the  legal  voters.  Sess.  L.  (i888),ch.  21. 

ting    and    registration    of  towns,  see  In  Vermont,  as  to  the  duties  of  the 

Okia/ioma  Stat.  {iS()0),^  1^2  et  seq.  selectmen    in    adjusting    a   divisional 

In  Pennsyix)ania,  township  bound-  line,  see  Vermont  Rev.  L.,  §  2755  et 
aries  may  be  altered  by  the  courts  of  seq.  Recognition  by  adjoining  pro- 
quarter  sessions,  on  petition;  commis-  prietors,  for  twenty  years,  of  a  stone 
sion  to  **  three  impartial  men  ;"  elec-  wall  as  the  town  line,  was  held  not  to 
tion,  etc.  Bright.  Purd.  Dig.  L.  (1885),  bind  the  towns.  Smith  v,  Rocking- 
p.  371.  As  to  the  procedure  and  requi-  ham,  25  Vt.  645.  See  requisites  of 
sites  in  the  alteration,  see  In  re  Hen-  description  of  village  boundaries,  in 
derson  Tp.,  2  Watts  (Pa.)  269;  In  re  Cutting  v.  Stone,  7  Vt.  471.  For  req- 
HarrisonTp.,5  Pa.  St.  447; /»  re  Lime-  uisites  of  procedure  to  establish  a 
stoneTp,,  II  ra.  St.  270; /»  r^  Norwe-  divisional  line  between  towns,  see 
gian  Tp.,  20  Pa.  St.  324;  In  re  Clav  Tp.,  Somerset  v,  Glastenbury,  61  Vt.  449. 
33  Pa.  St.  366;  In  re  Wetmore  Tp.,  68  In  Virginia,  the  recorded  plan  of  a 
Pa.  St.  340;  In  re  Line,  4  Lane.  L.  town  "  shall  be  evidence  of  the  bound- 
Rev.  (Pa.)  269; /«  r^  Exeter  Tp.,  8  Co.  aries  of  the  lots,  streets  and  alleys 
Ct.  Rep.  (Pa.)  524.  For  requisites  of  thereof."  Ki>^j«/a  Code  (1887),  §  1014. 
establishment  of  township  lines,  see  In  Washington,  as  to  the  procedure 
In  re  Plunkett's  Creek  Tp.,  148  Pa.  in  vacating  part  of  a  town  plat,  see 
St.  299.  Washington  Gen.  Stat.  (1891),$   749. 

In  South  Carolina,  the  'county  com-  In    West   Virginia,   the   name  of  a 

missioners  may   change  the   name   of  town  or  village  may   be   changed  on 

any  township  in  their  county.     South  petition  to  the  county  court,  notice  and 

Carolina  Gen.  Stat.  (1882),  ^  641.     As  hearing.     West  Virginia  Code  (1891), 

to     the     proper    riparian    boundary,  p.  1025. 

under  a  statute's  direction  to  commis-  In    Wisconsin,    the    United   States 

sioners  to  lay  oif,  for  a  town,  a  tract  surveys  govern  in  proving  the  areas  of 

two  miles  square  on  a  certain  river,  see  townships.     Wisconsin    Annot.    Stat. 

State  T».  Columbia,  27  S.  Car.  137.  (1889),  §  4196. 

In  Utah,  an  owner  of  land  may  get  1.    See  Municipal  Corporations, 

it  surveyed,   platted,   etc.,  and  "such  vol.  15,  pp.  1008,  1013. 

maps  and  plats  when  made,  acknowl-  In  Alabama,  the  name  or  boundaries 

edged,   filed    and   recorded   with   the  of  a  town  may  be  changed  on  petition 

county  recorder,  shall  be  a  dedication  of  ten  adult  male  inhabitants  thereof 

of  all  such  avenues,  streets,  commons,  to   the  judge   of    probate.      Alabama 

or  other  public  places  or  blocks,  and  Code  (1886),^  15 16. 

sufficient  to  vest  the  fee  of  such  par-  The  policy  of  a  change  of  bounda- 

cels  of  land  as  are  therein  expressed,  ries  by  the  general  assembly  cannot  be 

named,  or  intended  for  public  uses  for  inquired  into  by  the  courts.     Scruggs 

the  inhabitants  of  such  town  and  for  the  v,  Huntsville,  45  Ala.  220. 

public,  for  the  uses  therein  named  or  In   Arkansas,  the    act  vesting  the 

intended.     If  any  person  shall  sell  or  power  in  the  courts  has  been  upheld, 

offer  for  sale  any  lot  so  platted  accord-  Foreman   v.   Marianna,  43   Ark.  324. 

ing  to  said  plat  within  any  town  or  ad-  Only  residents  or  property  owners  of 

dition,  before  the  map  or  plat  thereof  the  old  town  or  of  the  territory  sought 

is  made  out,  acknowledged,  filed  and  to  be  annexed,  can  petition  for  certio- 

recorded  as  aforesaid,  such  person  shall  rari  thereon.     Perkins  r.  Holman,  43 

forfeit  to   the   county   in  which  such  Ark.  219. 

town  or  addition  is  located,  a  sum  not  The    legislature   may  amend   town 

exceeding  $300,  for  every  lot  which  he  charters,  extend  or  reduce  the  bounda- 

shall  sell."     Utah  Sess.  L.  (1890),  ch.  ries,  and  divide,  consolidate,  or  abolish, 
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according  to  public  convenience  and  thereto  which  has  been  at  any  time,  by 

with  the  consent  of  the  bodjr  politics,  the  owner  or  proprietor  thereof,  or  by 

Eagle  z\  Beard,  33  Ark.  497.  anyone  by  his  authority  or  acquiescence. 

The  ^r>(aff5a5  Act  of  1873,  assuming  laid   off    or    subdivided    into    lots    or 

to  cut  off  "  Du  Val's  addition  "  to  Lit-  blocks  containing  not  more  than  five 

tie  Rock,  was  held  to  be   unconstitu-  acres  of  land  each,  whether  the  same 

tional.      Little    Rock    r.    Parish,  36  shall  have  been  so  laid  off,  subdivided, 

Ark.  166.  or  platted  in  accordance  with  any  stat- 

For  the  construction  and  effect  of  ute  of  this  state  or  otherwise;'' and  the 

the  y(r>(aii5ffj  Actof  1875,  as  toannexa-  board  may  compel  such  owners  to  lay 

tion  of  contiguous  territory  to  a  town,  out  streets,  etc.,  corresponding  in  width, 

see  Dobson  v.  Fort  Smith,  33  Ark.  508.  direction,  etc.     Idaho  Am.  Rev.  Stat.,  ^ 

As  to  procedure  upon  annexation,  see  2238;  Sess.  Laws  (1891),  p.  159. 

Gunter  xk  Fayetteville,  56  Ark.  203;  In    Illinois,    on    petition    of   three- 

Vogel  V.  Little   Rock,  55  Ark.  609;  fourths  of  the  legal  voters  and  of  the 

Woodruff    V.    Eureka    Springs,    55  owners  of  three-fourths  in  value  of  the 

Ark.  618.  property  in  any  territory  contiguous 

In  California,  as  to  legislative  con-  to  any  incorporated  town,  the  board  of 

trol  of  the  matter,  see  Santa  Rosa  v,  trustees  may,  by  ordinance,  annex  such 

Coulter,  58  Cal.  537.  territory,  on  filing  the  ordinance  with 

As  to  the  requisites  of  procedure  on  a  certified  map  in  the  county  recorder's 

change  of  municipal   boundaries,  see  office.    ///i»o/j  Rev.  Stat.  (1891),  p.  265, 

Wiedwald  v.  Dodson,  95  Cal.  450.  ^  200.     Incorporated  towns  may  be  an- 

In  Colorado,  as  to  the  annexation  of  nexed  to  each  other,  §  201.     A  hearing 

contiguous  towns,  see  Colorado  Sess.  may  be  had,  and  an  appeal  from  the 

L.   (1893),   ch.  156;  also  Valverde  v,  decision  of  the  board  may  be  heard,  by 

Shattuck  (Colo.    1893),  34  P*<^'  Rep.  a  court  or  by  a  jury  of  non-residents,  ^ 

946.  202  et  seq.    The  act  of  1889  provides 

In  Connecticut,  as  to  the  effect  of  the  for  the  procedure  on  petition  to  the 

division  of  a  town  upon  a  pauper's  set-  county   court  for  an   election,  p.  268, 

tlement,  see   East  Hartford  f.  Hunn,  §  210a  et  seq.    As  to  payment  of  the 

29  Conn.  500.  corporation  debts,  see  ^  2iod.    As  to 

As  to  extending  city  limits,  see  Ran-  change  of  name,  see  p.  269,  n.     As  to 

dell  V.  Bridgeport,  62  Conn.  440.  division  of  incorporated  towns,  see  p. 

The  town  of  East  Hav^,  shortly  be-  269J  et  seq.  As  to  the  power  of  the 
fore  the  chartering  of  the  borough  of  county  board  to  enlarge  and  divide 
Fair  Haven  East,  so  constructed  a  towns,  see  p.  1490,  ^  26.  As  to  legisla- 
highway,  afterwards  within  the  bor-  tive  control  generally,  see  Covington 
ough,  and  filled  an  excavation  with  v.  East  St.  Louis,  78  111.  548 ;  People  v. 
stones,  that  surface  water  finally  over-  Couchman,  15  111.  142. 
flowed  and  damaged  an  abutter's  eel-  Where,  upon  change  of  Quincy  un- 
lar.  It  was  held  that  the  borough  der  the  Illinois  Act  of  1877,  authorizing 
could  not  be  adjudged  liable  therefor  the  organization  of  township  territory 
without  proof  of  its  knowledge  of  the  into  towns,  the  territory  was  found  co- 
nuisance.  Morse  v.  Fair  Haven  East,  extensive,  a  majority  of  the  court  held 
48  Conn.  220.  that  the  city  treasurer  might  be  town 

In  the  Dakotas,  A%  to  the  procedure  collector.     People  v.   Hazelwood,  116 

under  Dakota  Comp.  L.,  ^  705,  for  divi-  111.  319. 

sion  of  townships  having  two  or  more  As  to  the  requisites  of  procedure  in 

villages,  see  Territory  v,  Armstrong,  6  dividing  towns,  see  Woo-Sung  v,  Peo- 

Dak.  226.  pie,  102  111.  648. 

In    Florida,  as   to   the  power  of  the  On  division  under  the  Illinois  Act 

county  board  in  the  matter,  see  Pensa-  of  1874,  ^^^  ^^^  resulting  towns  be- 

cola  -v.  Louisville,  etc.,  R.  Co.,  21  Fla.  come  new  ones,  and  each  must  contain 

492.      As   to    legislative    control,  see  at  least  seventeen  square  miles.    Jeffer- 

Saunders  v,  Pensacola,  24  Fla.  226.  As  son  v.  People,  87  111.  503. 

to  the  procedure  for  the  contraction  or  A  village  is  not  exonerated  from  lia- 

expansion  of  a  town,  see  Florida  Dig.  bility  for  the  unsafe  condition  of  a 

L.  ( 1881 ),  pp.  254-5.  bridge,  by  the  wrongful  act  of  the  town 

In  Idaho^  **  The  board  of  trustees  or  highway    commissioners.      Marseilles 

council  may,  by  ordinance,  include  in  xk  Howland,  23  III.  App.  loi. 

the  cor]x>rate  limits  of  the  city  or  town.  An   election   under  an   unconstitu- 

all   territory   contiguous    or    adjacent  tional  enabling  act,  was  held  inopera- 
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tive  of  town  annexation.     Hyde  Park  v.  North  Des  Moines,  80  Iowa  626.   As 

T'.  Chicago,  124  111.  156.  to  the  effect  on  homestead  rights,  see 

Under  the  rule  that,  in  the  absence  Finley  v,  Dietrick,  12  Iowa  516;  Truax 

of  a  contrary  provision,  upon  the  an-  v.  Pool,  46  Iowa  256. 

nexation  of  part  of  a  township  to  a  city,  Severance  in  the  business  portion  of 

the  residue  retains  its  property,  the  a    town    was  held    properly    refused. 

Illinois  Act  of  1869,  extending  the  west-  Monk  z\  George  (Iowa  1892 ),  53  N.  W. 

em  limits  of  Chicago,  left  the  rents,  Rep.  240.     Annexation  of  territory  in 

issues  and  profits  of  Section  16,  Tp.  39,  another  countj'  was  held  unauthorized, 

to  be  administered  by  the  trustees  of  Tabor,   etc.,-  K.   Co.  v,  Dyson  (Iowa 

schools  thereof    for    their  own  uses.  1892),  53  N,  W.  Rep.  245. 

People  V,  School  Trustees,  86  111.  613.  Severance  of  two  villages  whose  cen- 

In  Indiana^  as  to  legislative  control,  ters  were  a  mile  apart,  was  held  to  be 

and  as  to  annexation  of  platted  lots  properly  granted.    Ashley  v.  Calliope, 

under  the  act  of  1852,  see  Jeffersonville  71  Iowa  466. 

V,  Weems,  5  Ind.  547 ;  Taylor  v.  Fort  A  town  ordinance   prohibiting  the 

Wayne,  47  Ind.  274;  Stilz  v.  Indian-  sale  of  intoxicating  liquors  **  within  the 

apolis,  55  Ind.  515;  Cicero  v.  William-  limits  of  said  town,"  passed  before  the 

son,  91  Ind.  541;  Terre  Haute  7'.  Beach,  act    extending  jurisdictions  of  towns 

96  Ind.  143;  Logansport  v.  La  Rose,  two  miles  beyond  their  limits,  was  held 

99  Ind.  117;  Strosser  r.  Fort  Wayne,  to  apply  to  the  extension.    Toledo  v, 

100  Ind.  443;  Delphi  v.  Startzman,  104  Edens,  59  Iowa  352. 

Ind.  343;  Huff  V.  La  Fayette,  108  Ind.  In  an  agreement  for  division   of  a 

14;   Wiley  V,  Bluffton,  11 1  Ind.  152.  district  township,  a  provision  that  it 

In  Indiana,  a  town  and  a  city  may  draw  all  the  "  fund  due,"  was  held  to 

be    consolidated  upon   an   agreement  embrace  assets  thereafter  to  become 

between  the  city  council  and  the  town  available ;  e,  ^.,  a  railroad  tax,  assess- 

trustees'  president,   as  to  the    condi-  ment  thereof   had    been    omitted  by 

tions,  and   an  election  in  favor  of  the  mistake.    Jasper  D.  Tp.    v.  Sheridan 

annexation.    Indiana  Rev.  Stat.  (i8$8),  D.  Tp.,  47  Iowa  183. 

^    3233  et  seq.     "In  proceedings   be-  As  to  requisites  of  municipal  exten- 

fore  the  county  commissioners  K>r  the  sion,  see  Glass  v.  Cedar   Rapids,  68 

annexation  of  territory  to   cities  and  Iowa  207. 

towns,  against  the  will  of  the  owner.  In   Kansas,  as  to  the   necessity  of 

the  petitioner  and  the  owner  of  any  contest,  see  Topeka  v,  Gillett,  32  Kan. 

portion    of  the  territory  proposed  to  431.     As  to  Ihe- effect  on  homestead, 

be  annexed  may  appeal  to  the  circuit  rights,  see  Emporia  v.  Smith,  42  Kan. 

court,"  pending  which,  the  proceedings  433.    As    to  when    the    enlargement 

are    to    be   suspended.    ^  3243  et  seq.  does  not  extend  a  county  seat,  see  State 

As  to  the  disannexation  of  suburban  t^  Atchison  County,  44  Kan.  186.    An 

tracts,  see   §  3248.     As  to  construction  ordinance  adding  lands  not  properly 

of  the  statutes  upon   annexation,  see  subdivided,  was  held  void.     Stewart  v, 

Elston  V,  Crawfordsville,  20  Ind.  272.  Adams,  50  Kan.  560. 

On  severance,  each  township  holds  In  Kentucky,  additions  may  be  made 

in  severalty,  public  property  within  its  to  towns,  upon  advertisement  and  ap- 

territorial  limits,  and  money,  choses  in  plication  to  the  county  court,  the  order 

action,  etc.,  are  to  be  equitably  divided,  whereof  **  shall  vest  the  title  of  the  land 

Towle  V,  Brown,  no  Ind.  65.  so  added  in  the  trustees  of  the  town,** 

In /<?wrt,  a  township  of  1,500  inhabit-  Kentucky  Gen,   Stat.   (1887),  p.   1242. 

ants  may   be  divided   by  the   county  But    see    Courtney  v.   Louisville,   12 

board  on  petition,  notice,  hearing,  etc.  Bush.  (Ky.)  4x9,  as  to  constitutional 

McClain*s  loiva   Code    (1888),  ^519.  restriction  of  unequal  compulsory  tax- 

The  county  board,  if  it  refuses  a  proper  ation.  On  petition  of  town  trustees,  the 

petition,  may  be  compelled  to  make  the  county  court  may  cause  streets  to  be 

division.     Henry  v,  Taylor,  57  Iowa  72.  extended   to  a  river  near  the  town,  p. 

As  to  the  procedure  for  annexation,  see  1242.    As  to    legislative  control,  see 

McClain's /ow«  Code  (1888), §579.    As  Cheaney  v.  Hooser,  9  B.  Mon.  (Ky.) 

to  severance,  see  ^  593;  and  McKean  t>.  330;  Sharp  v,  Dunavan,  17  B.  Mon. 

Mt.  Vernon,  51  Iowa  306.    Astolegis-  (Ky.)  223. 

lative  control, see  Murford  v.  linger,  8  In  Louisiana,  as  to  legislative  con- 
Iowa  82;  Buel  V,  Ball,  20  Iowa  282;  trol,   see   Stoner  v.  Flournoy,  28  La. 
Deeds  v,  Sanborn,  22  Iowa  214;  Tub-  Ann.  S50. 
besing  v,  Burlington,  68  Iowa  691 ;  Ford  In  Maine,  on  severance,  the  original 
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town  retains  all  its  property,  powers,  purposes  at  different  times.  Stone  v, 
rights,  and  obligations,  unless  other-  Charlestown,  114  Mass.  214. 
wise  provided  in  the  act  of  separation.  Upon  severance,  in  absence  of  con- 
North  Yarmouth  t;.  Skillings,  45  Me.  trary  provision,  lands  held  for  public 
133;  71  Am.  Dec.  530;  Frankfort  v.  uses  go  to  the  town  within  whose  lim- 
Winterport,  54  Me.  250.  As  to  the  its  thej  fall.  Lynn  v.  Nahant,  113 
rights  of  election  by  any  resident  as  to  Mass.  433.  As  to  the  effect  on  the  title 
which  town  he  will  belong,  upon  the  to  flats  and  seashore,  see  Com.  v.  Rox- 
division  line  being  drawn,  see  Blanch-  bury,  9  Gray  (Mass.)  451.  The  sever- 
ard  V.  Cumberland,  18  Me.  113.  Con-  ance  does  not  necessarily  effect  sever- 
ve3'ance  of  a  suburban  lot  with  refer-  ance  of  the  judicial  district  of  a  district 
ence  to  a  plat,  passes  an  easement  in  court.  Com.  v,  Brennan,  150  Mass.  63. 
the  streets,  which  neither  the  platter  As  to  the  proportionate  division  of  in- 
nor  his  successors  can  interrupt  or  de-  debtedness,  and  the  remedy  to  get  the 
stroy.    Bartlett  v,  Bangor,  67  Me.  460.  excess    reimbursed,    see  Brewster    v, 

A    legislative    provision    assigning  Harwich,  4  Mass.  278. 

absentees  to   the  town  to  which  the  In  the  absence  of  express  contrary 

fractional  part  was  to  be  annexed,  was  provision,  the  old  town  retains  all  its 

held  valid.     Wilton  v.  New  Vineyard,  property,   powers,    and    privileges. 

43  Me.  315.  Windham  v,   Portland,  4  Mass.   384; 

A  privilege  in  the  provision  law  for  Richards  t^.Dagget,  4  Mass.  539;  Minot 

dwellers  on  the  line  to  elect  to  which  v,  Curtis,  7  Mass.  441 ;  Hampshire  v, 

town  their  land  should  belong,  was  Franklin  County,  16  Mass.  86. 

held  to  be  a  definitive  and  perpetual  Where  part  of  a  town  was  incorpo- 

change  of  the  line  of  territorial  juris-  rated  as  a  new  town,  a  pauper  whose 

diction.      Cumberland    v.    Prince,    6  then    residence  could    not   be    ascer- 

Me.  410.  tained,   was   held    chargeable  to   the 

A  town's  duty  to  construct  a  highway  old  town.     Westport  v,  Dartmouth,  10 

as  decreed  by  the  county  commission-  Mass.*34i. 

ers,  is  not  affected  by  a  severance  in-  Acquiescence  for  eighty  years,  was 

corporating  that  district  into  a  new  held  to  ratify  annexation  proceedings, 

town.    Page's  Petition,  37  Me.  553.  Cobb  v,  Kingman,  15  Mass.  197. 

In  an  act  of  severance,  the  words,  Town  division  was  held  not  to  va- 

"  all  paupers  whose  legal  settlement  is  catean  equity  suit  bvthe  old  town  as  to 

upon  said  territory,"  was  held  to  mean  a  highway  falling  within  the  new  town, 

only  those  then  actually  chargeable  Springfield  v,  Connecticut  River  R. 

as  paupers.    Castine  v,  Winterfort,  56  Co.,  4  Cush.  (Mass.)  63. 

Me.  319.  TYie  Massachusetts  Act  of  1772,  hav- 

In    Maryland,    in    Prince    George  ing  provided  for  the  incorporation  of 

County  V.  Bladensburg,  51   Md.  4S,  twelve  persons  as  overseers  of  the  town 

the  court,  by  Irving,  }.,  said:  **It  is  of  Boston,  and  the  act  of  1822  changing 

certainly  not  within  the  power  of  the  the  town  to  a  city,  having  provided  for 

legislature  to  give  to  a  municipal  cor-  the  election  of  a  board  of  overseers  for 

poration   the  power  of  absorbing  as  the  city, '*who  shall  have  all  the  powers, 

much  of  the  property,  and  as  many  of  and  be  subject  to  all  the  duties,  now  ap- 

the  people,  of  a  county,  as  it  may  suit  pertaining  to  the  overseers  of  the  poor 

the  wishes  of  the  municipal  authorities  for  the  town  of  Boston,"  it  was  held  that 

to  make  subjects  of  their  taxation  and  this  was  a  continuance  and  not  a  dis- 

ordinances.'*  solution  or  suspension  of  the  corpora- 

In  Massachusetts ^ihe  legislature  can  tion  of  1772;  that  the  bodies  were  cor- 

erect  a  municipal    government    in   a  porations    aggregate    with    perpetual 

town    containing    13,000    inhabitants,  succession  ;'*  that  a  grant  to  them  of 

after  consent   had   in  town   meeting,  real  estate  carried  a  fee  without  being 

Massachusetts  Const,  Kvci.^  B.rt,  2.  This  to  their  successors;   that  in  a  writ  of 

does  not  apply  to  annexation  of  a  town  right,  they  can  count  only  upon  their 

to  a  city.     Chandler  v,   Boston,   112  own  seisin  within  thirty  years.*'  Shaw, 

Mass.  200.     It  is  no  obstacle  that  the  C.  J.,  in   Boston   v.   Sears,   22    Pick, 

annexed  portion  lies  in  another  county.  (Mass.)  122. 

Justices' Opinion,  6  Cush.  (Mass.)  578.  In  Michigan^  the  county  board  of 
but  no  right  of  representation  must  be  supervisors  may  divide  a  township,  on 
suspended.  Warren  v,  Charlestown,  2  application  of  twelve  freeholders,  no- 
Gray  (Mass.)  84.  Th^re,  an  annexa-  tice,  hearing,  etc.  Michigan  Gen.  Stat, 
tion  act  may  take  effect  for  different  (1882),  §  406  et  seq. 
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A  town  treasurer,  on  the  annexation  submit  a  plat  or  map  of  such  subdi- 

of  the  territory  including  his  residence,  vision,  and  a  correct  abstract  of  title  of 

to  a  city,  was  held  not  entitled  to  re-  the   land   platted,   to  the  mayor  and 

ceive  from  the  county  treasurer,  board  of  aldermen,  to  be  approved  by 

moneys  of  the  township.    Youngblood  them  before  the  same  shall  be  filed  for 

V,  Stellwagen,  33  Mich.  i.  record  in  the  record  of  deeds  of  the 

Where  a   municipality   is  incorpo-  county,"  ^  2937.     As  to  the  procedure 

rated  from  part  of  a  township,  the  lat-  in  altering  or  vacating  a  plat,  see  $  4404. 

ter's   property   rights  can   be   altered  As  to  legislative  control,  see  Martin  r. 

only   by   express   statutory   provision.  Dix,  52  Miss.  53;  24  Am.  Rep.  661. 

A   burying-ground   was   held   not  af-  In  Missouri^  the  county  court  may 

fected  by  Michigan  Comp.   L.,  ^  766,  alter  the  boundary  of  townships  and 

which   applies   not  to  such  case,  but  increase  or  diminish  their  number,  on 

simply  to  township  division.     Board  of  petition,   notice    and    election,   if  the 

Health  v.  East  Saginaw,  45  Mich.  257.  alteration  be  ratified   by  a  two-thirds 

One  township  cannot  bind  another  majority  of  the  voters  affected.    Mis- 

carved  therefrom,  on  a  cause  of  action  sottri  Rev.  Stat.  (1889),  ^  8432.    The 

arising  before   the   division;  and  the  Missouri  Act  of  1885  —  allowing  an- 

latter  is  not  bound,  if  not  a  party  to  nexation  to  a  city  having  more  than 

the   judgment.     Pierson   Tp.  v.   Rey-  20,000,  and  less  than  250,000  inhabi- 

nolds  Tp.,  49  Mich.  224.  tants — has  been    upheld ;    the    court. 

In  Minnesota,  as  to  the  requisite  pro-  however,  declaring  that  the  power 
cedure  for  severance,  see  State  v,  Man-  must  be  exercised  reasonably.  Kelly 
tor,  14  Minn.  437;  Maple  Lake  v.  v.  Meeks,  87  Mo.  398.  The  reason- 
Wright  County,  12  Minn.  403.  The  ableness  of  the  extending  ordinance  is 
action  of  the  county  board  in  dividing  a  open  to  judicial  scrutiny.  Plattsburg  v. 
town  is  legislative  and  not  judicial,  and  Riley,  42  Mo.  App.  18.  Compare  Kan- 
is  not  reviewable  on  certiorari.  Christ-  sas  City  f.  Richards,  34  Mo.  App.  521. 
lieb  V.  Hennepin  County,  41  *Minn.  In  the  Missouri  annexation  act, 
142.  An  unplatted  homestead,  brought  **commons"  means  not  farm  lands,  but 
within  a  town  by  an  enlargement  act,  lands  included  in,  or  belonging  to  a 
cannot  be  reduced  by  contiguous  plat-  town,  set  apart  for  public  use.  State  v. 
ting  by  another  than  the  claimant.  McReynolds,  61  Mo.  203. 
Baldwin  v.  Robinson,  39  Minn.  244.  In  Nebraska^  fractions  of  townships 
But  compare  Mintzer  v.  St.  Paul  Trust  caused  by  the  county  lines  not  being 
Co.,  45  Minn.  323.  in  accordance  with  the  surveyed  town- 

For   requisites    of   proceedings    on  ships,  and  not  having  enough  inhabi- 

severance,    see   State    v,    Martin,    14  tants  for  a  separate  town,  may  be  an- 

Minn.  437.  nexed  by  the  county  board  to  adjoining 

In  Mississippi,  ^*to  enlarge  or  con-  tow^ns,    JVebrasMa  Consol.  Stat,  (i^i), 

tract  the  boundaries  of  a  city,  town,  or  §  949.    The  county  board  may  annex 

village,  it  shall  be  necessary  for  the  to  an  adjoining  town  a  town  which, 

municipal  authorities  to  pass  an  ordi-  through  failure  of  its  officers  to  quai- 

nance  defining  with  certainty  the  terri-  ify,  cannot  be  organized.  ^  959. 

tory  which  it  is  proposed  to  include  in.  In  ^ew  Hampshire,  as  to  legislative 

or  exclude  from,  the  corporate  limits,  control,  proceedings  by  the  selectmen, 

and  also  defining  the  entire  boundary  etc.,  see  Londonderry  v,  Derry,  8  N. 

as  changed.    The  ordinance  shall  not  H.320;  Boody  v,  Watson,  64  N.  H.  162. 

become  operative    until    one    month  Upon  severance,  no  property  of  the 

after  its  passage,  and  until  it  shall  have  original  town  belongs  to  the  new  cor- 

been  published  for  three  weeks  in  some  poration,  except  as  expressly  provided 

newspaper,''  etc.     Any  person  inter-  in  the  act  of  separation.    Greenville  v, 

ested  may  prosecute  an  appeal  to  the  Mason,  53  N.  H.  515.     Compare,  the 

circuit  court  on  giving  an  appeal  bond,  case  of   municipal  war  expenditures, 

Mississippi  Code  (1892),  §  2912.     A  Sanbornton  v.  Tilton,  55  N.  H.  603. 

citizen  believing  the  limits  unreason-  In  New  Jersey^  where  one  town- 

ably    extended  or    contracted,  may,  ship  is  created  out  of  parts  of  others, 

within  five  years,  on  petition  and  bond,  and  an  assignment  of  a  public  road  is 

obtain  relief,  ^  2916.    The  mayor  and  made  between  them,  each  has  the  same 

aldermen  of  the  town  are  **to  provide  power,  e.  g.,  to  remove  encroachments, 

that  any  person  desiring  to  subdivide  over   the  part  assigned   to  it  that   is 

a  tract  of  land  within  the  corporate  given  by  law  over  roads  entirely  with- 

limits,  or  to  be  included  therein,  shall  in  its  territory.     State  v»  Van  Derveer, 

112 


BouduiM.              TOWNS  AND  TOWNSHIPS.               MTidou. 

47  N.  J.  L.  259.    The  legislative  bodj  towns  and  counties,  and  apportion  the 

must  require  the  consent  of  the  cor-  common  property  as  it  seems  reason - 

porators.     Paterson  v.  Society,  etc.,  24  able  and  equitable.     Morrow  County 

N.  J.  L.  385.  V.  Hendryx,  X4  Oregon  397. 

In  JV>w  T'orkj  on  severance,  the  In  Pennsylvania,  aLtownshipmaij  be 
supervisors  and  overseers  of  the  poor  annexed  to  a  city  on  petition  of  three- 
agree  upon  the  disposition  of  the  town  fifths  of  the  taxables,  to  the  city  coun- 
lands,  and  the  apportionment  of  the  cil,  with  certified  plat,  etc.  From  the 
proceeds.  Bird,  ^ew  fork  Rev.  Stat,  council's  action  an  appeal  may  lie  to 
(1890)1  p*  3075,  §  4.  Similarly,  in  case  the  court  of  quarter  sessions.  Bright, 
of  annexation,  ^  5.  As  to  the  requisites  Purd.  Pennsylvania  Dig.  L.  ( 1885),  pp. 
of  the  procedure  of  the  board,  see  Peo-  373-4.  As  to  the  procedure  and  requi- 
ple  V.  Carpenter,  24  N.  Y.  86.  sites  in  division  of  a  township,  annexa- 

As  to  disposition  of  town  property  tion,  etc.,  see  In  re  Wyalusing  Tp.,  2  S. 

upon   alteration  of  town  boundaries,  &  R.  (Pa.)  402;  In  re  Macungie  Tp.,  3 

^etNew  rbr>(  Laws  (i892),ch.  569,^  3;  Rawle  (Pa.)  459;  In  re  Green  Tp.,  9 

Am.  G.  L..,  ch.  20,  p.  2228.  W.  &  S.  (Pa.)  22;  In  re  Greenwood 

It  has  been  held  that  a  village  hav-  Tp.,  3  Grant's  Cas.  (Pa.)  261  ;  In  re 

ing  a  special   charter  cannot  be  en-  Bethel  Tp.,  i  Pa.  St.  97 ;  In  re  Harri- 

larged  by  the  county  board.    People  son  Tp.,  5  Pa.  St.  447;  In  re  Catharine 

V,  Mabie  (Supreme   Ct),  26   N.   Y.  Tp.,  31  Pa.  St.  303 ; /n  r*  Alba  Tp.^  35 

Supp.  450.  Pa.  St.  271 ;  In  re  North  Whitehall  Tp^ 

The    legislature,   in   abridging    the  47  Pa.  St.  156;  In  re  Wetmore  Tp.,  68 

terms  of  town  officers  by  annexation  to  Pa.  St.  340 ;  In  re  Plum  Tp.,  83  Pa.  St. 

a  city,  does  not  thereby  contravene  the  73 ;  In  re  Valley  Tp.,  146  Pa.  St.  iii ; 

constitutional  inhibition  of  abolishing  In  re  Plymouth  Tp.,  5  Kulp.  (Pa.) -211. 

or  shortening  a  term  of  office.    Ger-  The  Pennsylvania  Act  of  1889,  con- 

tum  V,  Kings  County,  109  N.  Y.  170.  cerning  the  annexation  of  *'  any  borough 

In  I^ew  Tork,  a  constitutional  pro-  or  township,"  adjoining  any  city  of  the 

vision  prohibiting  any  statute  embody-  third  class,  is  construed  not  to  provide 

ing  part  of  an  existing  law,  was  held  not  for  annexing  part  of  a  borough.     In  re 

to  be  contravened  by  the  act  of  1875,  ch.  Dunmore,  154  Pa.  St.  24. 

400,  for  setting  off  Wappinger, and  con-  The  Pennsylvania  Act  of  1889  (P. 

tinning   in    force    laws  applicable   to  L.  280)  was  construed  to  permit  the 

Fishkill.    Nor  does  the  provision  con-  annexation  of  a  portion  of  a  borough, 

tinning   the  town  officers  contravene  McAskie's  Appeal.  154  Pa.  St.  24,  fol- 

the  inhibition  of  appointment  by  the  lowing-    Pittsburg's     Appeal,   79    Pa. 

legislature.    People  v,  Hayt,  7   Hun  St.  3x7. 

(N.  Y.)  39.  Where  a  new  township  is  erected 

In  North  Carolina^  the  general  as-  from  part  of  an  old  one,  the  legislature 

sembly  may.  extend  town  limits,  with-  may  empower  the  voters  to  decide  by 

out  the  consent  of  the  inhabitants  of  ballot  whether  the  old  one  shall  be  con- 

the  addition.      Manly  v.  Raleigh,  4  tinned  or  annulled.    Com.  v.  Judges,  8 

Jones  Eq.  (N.  Car.)  370.  Pa.  St.  791. 

In    Ohio,  the  county  commissioners  Legislative  authority  for  the  quarter 

may,  on   petition,  hearing,  etc.,  make  session  court  to  incorporate  any  town 

partition  of  civil  townships,  or  annexa-  or  village  containing  300  inhabitants, 

tion  thereto.     Ohio  Rev.  Stat.  (1890),  ^  on  petition,  etc.,  was  held  not  to  allow 

1377.      Alteration    of    township  lines  incorporating  into  a  borough  distinct 

does  not  change  the  liabilities  of  any  villages  and  open  country.    In  re  West 

part  thereof,  ^  1385.  Philadelphia,  5  W.  &  S.  (Pa.)  281. 

As  to  cessation  of  authority  of  town-  The  division  of  a  town  was  held  not 

ship  officers  within   an  included  city,  to  vacate  the  commission  of  a  justice 

see  State  v.  Ward,  17  Ohio  St.  543.  of  the  peace  for  the  district.    Com.  v. 

The  Ohio  Act  of  1890,  detaching  ter-  Sheriff,  4  S.  &  R.  (Pa.)  275. 

ritory  from  Findlay  and  annexing  it  to  A  petition  to  change  the  name  of  a 

the  original  township,  was  held  con-  borough  from  "  East  Stroudsburg"  to 

stitutional.    Metcalf  v.  State,  49  Ohio  "Penn  City,"  was  refused  as  mislead- 

St.  586.  ing.    In  re  East  Stroudsburg,  9  Co.  Ct. 

In  Oklahoma,  2is  to  the  procedure  for  Rep.  (Pa.)  529. 
extension  of  town  limits,  see  Oklahoma  In  Tennessee,  adjoining  territory  may 
Stat.  (1890),  §  751  ^/  seq,  be  added  on  the  petition  of  five  free- 
In  Oregon,fhe  legislature  can  divide  holders  thereof,  election,  etc.     Tennes' 
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i.  Apportionment  of  Indebtedness. — Inequalities  in  the 

burdens  of  indebtedness  and  of  taxation  have  sometimes  consti- 
tuted an  objection  to  town  annexation  ;  especially  in  case  of  an- 
nexation of  rural  territory  sparsely  populated.  It  has  been  found 
difRcult  to  formulate  any  general  statute  that  would  equitably 
reach  all  circumstances.*     Where  a  township  is  divided  by  the 

see  Code  (1884),  ^  160  et  seq.     Property  as  to  others.     State  v.  New  Whatcom, 

owners  may  resort  to  the  courts  to  test  3  Wash.  7. 

the  validity  of  the  election  for  annex-  In  West   Virginia^  as  to  legislative 

ation.    Morris  v.  Nashville,  6  Lea  control  in  cases  of  division,  see  Barker 

(Tenn.)  337.  Dist  Board  v.  Valley  Dist.  Board,  30 

Alteration  of  the  town  limits  can  be  W.  Va.  424. 

made  in  chancery  only  upon  applica-  For  requisites  of  procedure  in  chang- 

tion  of  the  town  authorities.     Mason  v,  ing  town    boundaries,    see    Davis   v. 

London,  8  Baxt.  (Tenn.)  94.  Point  Pleasant,  32  W.  Va.  289. 

In  Texas,  as  to  the  half-mile  restric-  In  Wisconsin,  a  town  may  be  divided 

tion,  see  East  Dallas  v.  State,  73  Tex.  on  petition  of  thirty  resident  freehold- 

371.  The  TVxaj  act  extending  Marshal,  ers  and  one- third  the  legal  voters,  to 

did  not  render  a  country  homestead  a  the  county  board,  notification,  election, 

town   homestead,   until  survey,   ordi-  etc.     Wisconsin  Annot.  Stat.  (1889),  § 

nance,  etc.     Taylor  v.   Boulware,   17  671.      As    to    legislative  control,   see 

Tex.  74;  47  Am.  Dec.  642.    The  courts  Smith  v.  Sherry,  54  Wis.  114;  Wash- 

cannot  review  the  leeislature*s  decision  burn  v,  Oshkosh,  60  Wis.  453. 

upon    the    extent  of  the  enlargement.  The  legislature  may  constitutionally 

Madrey  v.  Cox,  73  Tex.  538.  prescribe  that  the  question  of  severance 

The    wish    for     annexation     under  of  a  town  be  submitted  to  vote,  on  pe- 

Texas  Rev.  Stat.,  art.  503,  may  be  sig-  tition  of  two- fifths  of  the  legal  voters, 

nified  either  by  petition  or  by  formal  State  v.  Forest  County,  74  Wis.  610. 

election.    Graham   v,    Greenville,    67  The    requirements  as  to  "  division," 

Tex.  62.  Wisconsin    Rev.   Stat.,  §  671,  do   not 

In  Vermont,  a  legislative  act  setting  apply  to  the  vacation  of  a  town  and 

off  part  of  one  town  to  another,  trans-  annexation  of  its  territory  to  others, 

fers  only  municipal  jurisdiction;  it  af-  State  v.  Wood  County,  61  Wis.  278. 

fects  no  vested  right  of  proprietorship  For  requisites  of  procedure  in  chang- 

— e,  g.,  under  a  charter  reservation  of  ing   town  boundaries,  under   Wiscon- 

lands  for  the  use  of  schools.      White  sin  Rev.  Stat.,   ^  670,    see   Smith   v, 

V.  Fuller,  38  Vt.  193.     As  to  the  effect  Sherry,  54  Wis.  114.      Further,  as  to 

of  annexation    under  certain   special  annexation,  see   State    v..  Pierce,    35 

acts  of  the  general  assembly,  see  Hunt-  Wis.  93. 

er  V,  West  Windsor,  24  Vt.  327 ;  Stowe  A  resident  and    elector  of  an    or- 

V.   Luce,   27  Vt.  605 ;   Montpelier  zk  ganized  village  cannot  vote  for  officers 

East  Montpelier,  29  Vt.   12;  67  Am.  of  the  town   from   which   the  village 

Dec.  748 ;  Wilmington  v.  Somerset,  35  was  set  off.  Jones  v,  Kolb,  56  Wis.  263. 

Vt.  232  ;    Collins    v,    Burlington,  44  A  town  is  liable   for  injury  from  a 

Vt.  16.  defect  in  a  bridge  it\  a  village  within 

An  imperfect  division  of  a  town,  ac-  the    town    limits,    unless  the  village 

quiesced   in   by   the   proprietors,  was  charter  otherwise  provides,  or  unless 

held  good  against  a  stranger.     Sawyer  the  bridge  is  on  a  village   street  and 

V,  Newland,  9  Vt.  383.   As  to  evidence  not  on  a  town,  county  or  state  road, 

admissible  upon  such  acquiescence,  see  And  this,  though  the  village  may  have 

Hubbard  v,  Austin,  11  Vt.  129.  occasionally  made  slight  repairs  on  the 

In  Washington,  as  to  the  procedure  bridge.     Spearbracker  v,  Larrabee,  64 

for  enlargement,  see  Washington  Gen.  Wis.  573. 

Stat.  (1891),  §  501.    As  to  the  effect  1.  See  Municipal  Corporations, 

of  consolidation  of  municipalities  upon  vol.  15,  p.  1013. 

corporate  indebtedness,  see  ^  502.    As  In  Ohio,  it  is  no  constitutional  objec- 

to  the  procedure  for  the  reduction  of  tion  to  compulsory  annexation  that  the 

town  territory,  see  §  673.    The  consol-  new  property  so  brought  in  must  be  taxed 

idation  act  of  1890  applies  to  munic-  to  discharge  pre-existing  municipal  in- 

ipalities  under  special  charter  as  well  debtedness.     Powers  v.  Wood  County, 
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8  Ohio  St.  285 ;  Blanchard  v.  Bissell,  vided  *<  in  proportion   to  the  taxable 

1 1  Ohio  St  96.  It  is  not  to  be  presumed  property  remaining,  and  that  de- 
that  there  was  not  a  benefit  commensu-  tached.'^  Kansas  Gen.  Stat.  (1889),  ( 
rate  with  the  debt.     U.  S.  v.  Memphis,  7062. 

97   U.  S.  284.     So,  also,  in    Virginia.  As  to  interest  in  property  on  divi- 

Wade  V.  Richmond,   18  Gratt.   (Va.)  sion,  rights  in  a  town  hall,  etc.,  see 

583.     And  in  Pennsylvania,     Kelly  v.  Wellington  v.  Wellington  Tp.,  46  Kan. 

Pittsburg,  85  Pa.  St.  170;  27  Am.  Kep.  213;    Miami    County   v.   Wilgus,    42 

733;  104   U.   S.  78.     So,  also,  in  ^e-  Kan.  457. 

braska.    Turner  v,  Althaus,  6  Neb.  54.  The  fact  that  a  city  had  become  de- 

In  Kentucky^  it  is  now  held  other-  tached  from  a  township,  has  been  held 

wise.    Covington  v,  Southgate,  15  B.  not  to  relieve  the  city  from  a  tax  to 

Mon.  (Ky.)  491;  Courtney  V.Louisville,  pay  bonds  in   aid  of  a  railroad;  and 

12  Bush  (Ky.)  419;  Parkland  v.  Gaines,  this,  notwithstanding  an  agreement  be- 
88  Ky.  562.  In  Louisville  Bridge  Co.  tween  officers  of  a  city  and  the  town 
V.  Louisville,  81  Ky.  189,  the  court,  by  assuming  to  adjust,  etc.  Oswego  Tp. 
Hargis,  C.  J.,  said:  *'If  all  property  is  v.  Anderson,  44  Kan.  214.  It  has  also 
to  be  taxed  because  it  is  profitable  to  been  held  that  a  township  cannot  re- 
own  by  reason  of  the  patronage  of  the  lieve  itself  of  liability  by  detachment 
city,  then  we  can  see  no  escape  for  sub-  of  territory  from  a  city,  etc.  Walnut 
urban  property,  which,  it  is  well  known,  Tp.  v.  Jordan,  38  Kan.  562. 
gradually  declines  in  value  as  its  dis-  After  a  township  had  voted  to  issue 
tance  from  the  city's  population  in-  bonds  to  build  a  bridge,  a  new  town- 
creases.  Where,  then,  would  the  sup-  ship  was  formed  embracing  part  of  the 
posed  corresponding  benefits  of  the  city's  territory.  The  bridge  was  built,  and 
patronage  cease  }  To  answer  this  ques-  also  a  bridge  in  the  new  township;  the 
tion,  would  be  the  ceaseless  work  of  people  thereof  no  longer  needing  the 
litigation,  fomented  by  unnecessary  ex-  bridge  in  the  old  one.  A  majority  of 
tension  of  municipal  boundaries  for  the  court  held  that  a  statute  afterwards 
the  embracement  of  taxable  subjects."  passed  making  them  liable  to  assist  in 
Farming  lands  within  the  town  limits,  paying  the  bonds  issued  by  the  old 
but  without  city  population,  cannot  be  township,  was  void.  Craft  v,  Lofinck, 
taxed  for  municipal  purposes.  Parkland  34  Kan.  365. 

V.  Gaines,  88  Ky.  562.  Compare  Hender-  In  Louisiana^  there  must  be  no  paro- 
son  V,  Lambert,  8  Bush  (Ky.)  607.  chial  taxation  without  the  municipal- 
In  Alabama^  the  new  corporation  ity's  representation  on  the  police  jury. 
with  different  boundaries,  but  with  sub-  Felix  v,  Wagner,  3^  La.  Ann.  391. 
stantially  the  same  population  and  tax-  In  Maine^  the  new  town  was  held 
able  property,  was  held  liable  for  the  not  to  be  bound  by  the  old  town's  con- 
debt  of  the  old  one.  Mobile  v.  Watson,  tract  with  another  town  as  to  support 
116  U.  S.  289.  of  a  pauper  family.     Veazie  xk  How- 

In  Colorado^  as  to  the  bonded  indebt-  land,  47  Me.  127. 
edness  on  consolidation,  see  Colorado  The  settlement  of  a  person  absent 
Sess.  L.  ( 1893),  p.  458,  §  17.  at  the  time  of  annexation,  was  held  not 
In   Illinois^  the   assumption  of  in-  to  be  affected  thereby.    Manchester  v, 
debtedness,  the  tax  levy,  etc.,  on  annex-  West  Gardiner,  53  Me.  523. 
ation,  are  very  explicitly  provided  for  The  procedure  in  apportionment  and 
by  the  act  of  1889.     Illinois  Rev.  Stat,  assessment,  under   the   Maine  Act  of 
(1891),  p.  269b,  %  210C  ^/  seq,  1867,  ch.  291,  setting  off  part  of  Frank- 
In  Indiana^  in  case  of  the  annexation  fort  to  Winterport,  is  given  in   Vose 
of  a  town  to  a  city,  *'  the  city  shall  be  f.  Frankfort,  64  Me.  229. 
liable  for  all  debts,  contracts,  and  liabil-  In  order  to  establish  the  new  town's 
ities  of  the  town,  and  shall  be  entitled  proportionate  liability,  it  need  not  be 
to  all  the  rights,  credits,  moneys,  ef-  notified  of  an  action  brought  against 
fects,  and  property  of  the  town;  and  the  old  one.  Mount  Desert  7.'.  Tremont, 
may  sue  and  be  sued  in  relation  there-  72  Me.  348. 

to  in  the  name  of  the  city."     So,  also.  In  Massachusetts^  under  a  statutory 

in  case  of  consolidation,  will  the  new  provision  that  if,  upon  severance,  the 

city  have  the  rights  and  liabilities  of  towns  do  not  agree  in  respect  to  the 

the  constituent  town  and  city.     Indi'  division   of    debts    and   unpaid   taxes, 

ana  Rev.  Stat.  (1888),  ^  3242.  the  superior  court  may,  on   petition. 

In  Kansas,  upon  division  of  a  town-  appoint  three   commissioners,   whose 

ship,  the  surplus  money  must  be  di-  award,  on   acceptance   by   the  court, 
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shall  be  final,  and  the  decree  thereon  ished,  and  though  such  debts  may  have 

shall  not  be  set  aside  except  for  fraud  been  incurred  upon  the  faith  of  a  stat- 

or  manifest  error,  neither  party  can  utorj    pledge    that    the    town   would 

appeal    therefrom.    Cottage    Citj  v,  provide  a  sufficient  sinking  fund,  bj 

Edgartown,  134  Mass.  67.     Com  fare  a  taxation,  to  pay  the  same  at  maturity, 

case  upon  such  report  as  to  the  pro-  it  not  appearing  that  its  power  so  to 

vision  in  a  Massachusetts  Stat.  (1881),  do  has  been  rendered  ineffectual  there- 

ch.  172,  ^  6, ''  for  the  annual  excess,  if  for.    State  v.  Lake  City,  25  Minn.  404. 

any,  of  maintaining  the  public  schools."  In  Mississippi^  reincorporation  with 

Needham  v,  Wellesley,  139  Mass.  372.  retention  of  name  and  powers,  but  with 

A  public  common  reserved  by  the  excision  of  population  and   territory, 

original  proprietors  of  a  town  for  pub-  was   held   not  to  extinguish  debts  of 

lie  uses,  was  held  not  to  be  '*  corporate  the    original    corporation.     Ross    v, 

property,"  within  the   Massachusetts  Wimberly,  60  Miss.  345. 

Act  of  1870,  ch.  35,  providing  for  ap-  In  Missouri,  the  fact  that  the  fee  of 

portionment    between    Norfolk    and  an    addition  has    been  vested    in  the 

Wrentham.   Otherwise  as  to  a  school  town,  does  not  import  the  right  of  im- 

fund.  Wrentham  v.  Norfolk,  1x4  Mass.  mediate  taxation.    Cameron  v,  Steph- 

5C5.     Compare  Yarmouth    v.    North  enson,  60  Mo.  372. 

Yarmouth,    34    Me.    411;     56    Am.  The  cnarter  of  a  ^/jf^wrt  town  was 

Dec.  666.  forfeited  for  non-user,  but  its  creditors 

In  Michigan,  the  annexation  must  were  not  made  parties  to  the  proceed- 
not  interfere  with  the  boundaries  of  ing.  Meanwhile  it  had  issued  bonds 
representative  districts.  Att*y  Gen*l  in  aid  of  a  railroad.  It  was  held  that  a 
V,  Holihan,  29  Mich.  1x6;  People  v,  city  afterwards  incorporated,  embrac- 
Bradley,  36  Mich.  447.  There,  cor-  ing  the  same  population  and  territory, 
porate  taxation  cannot  be  forced  up-  was  liable  on  the  bonds.  Hill  v.  Ka- 
on rural  territory  except  by  express  hoka,  35  Fed.  Rep.  32. 
statute.  People  v.  Bennett,  29  Mich.  A  city  formed  from  the  reorganiza- 
451;  18  Am.  Rep.  107.  Compare  Smith  tion  of  a  Missouri  town,  becomes  li- 
V,  Saginaw,  81  Mich.  123.  able  for  the  town's  debt.      Laird  v. 

After  a  new  township  had  been  set  De  Soto,  22   Fed.   Rep.  42 x,  citing 

off,  a  judgment  was   rendered   for  a  Broughton  v,  Pensacola,  93  U.  S.  220. 

liability   theretofore    incurred    for    a  And  this,  although  the  city  contains 

highway  defect.    It  was  held  that  for  400  acres  less  than  did  the  town.  Laird 

the  purpose  of  meeting  it,  the  old  cor-  v,  De  Soto,  23  Fed.  Rep.  780. 

poration  must  be  'considered  still  to  In  Nebraska,  to  justify  annexation, 

exist;  and  that  mandamus  lies  to  com-  it  must  appear  that  some  part  of  the 

pel  the  clerk  to  issue  a  certificate  for  a  territory  would  receive  material  bene- 

tax  levy  to  satisfy  it.    Courtright  v,  fit  therefrom,  or  that  justice  and  equity 

Brooks  Tp.,  54  Mich.  182.  require    it.     Hartington    v.  Luge,  33 

Mandamus  lies  to  compel  the  pay-  Neb.  623. 

ment  of  a  debt  apportioned  on  the  divi-  Under  the  New  Jersey  Act  of  187X, 

sion  of  a  township.     Marathon  Tp.  v,  dividing    Woodside  between  Newark 

Oregon,  8  Mich.  372.   •  and  Belleville,  and  directing  that  its 

In  Minnesota,  as  to  the  liability  of  debts  be  paid  by  them  in  certain  pro- 

the  original  town   for  conversion  of  portions,  a  creditor  of  Woodside  may 

taxes   collected,  see  Clayton  v,   Ben-  maintain   an  action    against  Newark 

nington,  24  Minn.  14.    The  act  allow-  and  Belleville.     Neilson  v,  Newark,  49 

ing  the  district  court  to  enlarge  or  di-  N.J.  L.  246.     It  is  for  the  legislature 

minish  the  boundaries  of  a  village  "  as  to  determine  the  proportion  of  debts 

justice  may  require,"  is  an  unconstitu-  that  belongs  to  the  new  town.   State  t>. 

tional  delegation  of  legislative  powers.  Elvins,  32  N.  J.  L.  362. 

State  V,  Simon,  32  Minn.  540.  The  Neiv  Jersey  Act  of  1871,  divid- 

The  legislature  may  erect  a  new  ing  Hackensack  township  into  Ridge- 
town  out  of  part  of  the  territory  of  an  fields  Englewood  and  Palisades,  was 
old  one,  without  providing  for  tne  pre-  held  not  proprio  vigore,  to  render  any 
vious  debts  and  liabilities.  In  such  single  township  liable  for  any  pardcu- 
case,  the  old  town  remains  solely  re-  lar  debt — e,  g.,  for  street  grading — 
sponsible  for  such  debts  and  liabilities,  though  contracted  wholly  for  work 
No  contract  right  or  obligation  is  im-  entirely  within  its  territorial  limits, 
paired,  though  the  old  town's  taxable  Vanderbeck  v,  Englewood,  39  N.  J. 
resources  are  thereby  largely  dimin-  L.  345. 
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line  of  a  new  county,  the  payment  by  one  fraction  of  a  debt  of  the 
old  township  lays  the  foundation  of  a  claim  for  contribution.^ 

c.  Equalization  of  Taxation. — Whether  the  difficulty  may 
be  obviated  by  boards  of  equalization  of  assessments,  depends  on 
the  statutory  designation  of  their  duties.^ 

In  New  Tork^  on  the  division  of  a  ness  chargeable  pro  rata^  according  to 

town,  the  debts  are  apportioned  in  the  the  last  assessment  rolls  of  the  old  town, 

same  manner  as  the  town's  personal  Wisconsin  Annot.  Stat.  (1889),  ^  672. 

property,  on  three  days*  notice  by  the  If  there  be  no  provision  for  contribution, 

supervisor  to  the  other  members  of  the  and  the  old  town  retains  all  its  property 

town  boards.    iWze^  2l0r>(  Laws  (1893),  and  franchises,  the  detached   town  is 

ch.    569,  ^4   4    and    5.    Each    of  the  not  liable  for  the  indebtedness.    Depere 

two  towns  was  held  to  succeed  to  the  v,  Bellevue,  31  Wis.   120.      Compare 

common    lands    within   its    limits,  in  Goodhue  v.  Beloit,  2 x  Wis.  636;  Knight 

severalty.  North  Hempstead  t;.  Hemp-  v.  Ashland,  61  Wis.  233. 

stead,  Hopk.  (N.  Y.)  288;  Denton  v.  The  requirement,    Wisconsin    Rev. 

Jackson,  2  Johns.  Ch.  (N.  Y.)  320.  Stat.,  4  672,  that  a  new  town  formed  out 

In  Pennsylvania^  road  taxes  assessed  of  part  of  an  old  one  "  pay  "  its  propor- 

on  unseated  lands,   before  the  sever-  tionof  the  latter's  Indebtedness,  imports 

ance,  but  collected  after  it,  are  payable  power   to  sue  the  former  therefor  on 

to  the  old  township,  though  the  lands  refusal.    Ackley  v.  Vilas,  79  Wis.  157. 

fall  within  the  new  one.    Bamett  Tp.  In  the  absence  of  a  contrary  statutory 

V.  Jefferson    County,  9  Watts.    (Pa.)  provision,  a  village    organized    under 

166.     When  a  township  is  divided  by  Wisconsin  Rev.  Stat.,  ch.  40,  is  not  lia- 

the  line  of  a  new  county,  each  fraction  ble  to  the  town  in  which  It  lies  for  any 

remains  liable  for  the  whole  of  a  debt  of  the  town's  expenses  of  assessment, 

due  by  the  original  township.    The  election,  or  meeting.  Plainfield  v.  Plain - 

remedy  is  by  an  action  for  contribu-  field,  67  Wis.  526. 

tion.    Plunkett's  Creek  Tp.  v.  Craw-  The    transfer  of   a  town    from  one 

ford,  27  Pa.  St.  107.  As  to  an  apportion-  county  into  another,  does  not  affect  its 

ment    of  the  indebtedness  between  a  liabilities.    Where  Langdale,  after  con- 

township  and  a  borough  erected  there^  tracting  debts,  was  attached  to  Rich- 

from,    see    Jenkins    v,    Yatesville,    i  mond,  and  afterwards  detached  and  ere- 

Kulp.  (Pa.)  190.  ated  into  the  new  town  of  Langdale,  it 

No  large  body  of  farm  lands  can  be  was  held  that  Richmond  still  remained 

included  in  the  corporate  limits.  In  re  liable  for  the  debts.    The  rule  that,  la 

West  Philadelphia,  5  W.  &  S.  ( Pa.)  281 ;  the  absence  of  contrary  statutory  provi- 

In  re  Little  Meadows,  35  Pa.  St.  33c ;  sion,  the  annexed  town's  assets  and  lia- 

In  re  Blooming  Valley,  56  Pa.  St.  66 ;  bilities  shall   become  those  of  the  an- 

Devore's  Appeal,  56  Pa.  St.  163.    The  nexee,  does  not  apply  when  the  annexa- 

foct  that  the  extension  would  withdraw  tion  is  merely  for  a  temporary  purpose  ; 

the  control  of  certain  property,  forms  e,  ^.,  Langdale's  attachment  to  Polar,, 

no  valid  objection.    In  re  Edgewood,  until  the  organization  of  a  town  govern- 

130  Pa.  St.  348.    As  to  legislative  con-  ment  bv  the  election  of  officers.  Schri- 

trol,  see   Smith  v,  McCarthy,  56  Pa.  her  v.  Langdale,  66  Wis.  616. 

St  359.  On  the  division  of  Waldwick,   Wis- 

As  to  apportionment,  etc.,  on  the  consin,  carving  out  Moscow,  each  was 

organization  of  a  new  borough  out  of  adjudged  to  pay  the  proportion  of  the 

an  old  one  having  a  funded  debt,  see  debt  supposed  to  be  assumed  by  it  in 

Darby's  Appeal,  140  Pa.  St.  250.  aid  of  a  railroad,  although  the  legality 

In  West  Vir£inia,^  a  town  may  so  of  the  procedure  was  doubtful.  Morgan 
extend  its  limits  as  to  include  a  railroad  v.  Waldwick,  17  Fed.  Rep.  286. 
bridge  across  the  Ohio  river;  and  prop-  1.  Plunkett's  Creek  Tp.  v.  Crawford, 
er  taxation  thereof  is  not  ultra  vires,  27  Pa.  St.  X07.  See  also  North  White- 
Point  Pleasant  Br.  Co.  v.  Point  Pleas-  hall  v.  South  Whitehall,  3  S.  &  R. 
ant,  33  W.  Va.  J28.  As  to  the  taxation  of  (Pa.)  117 ;  Devor  v.  McClintock,  9  W. 
farm  lands  within  town  limits,  see  Pro-  &  S.  (Pa.)  80;  Gibson  v.  Nicholson,  2 
basco  V,  Moundsville,  11  W.  Va.  50X.  S.  &  R.  (Pa.)  422. 

In  fFfictfifjfiv,  on  severance,  the  county  9.  See  Taxation,  vol.  25,  p.  5. 

board  fixes  the  proportion  of  indebted-  In  Illinois,  as  to  the  duties  of  the 
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town  assessor,  town  clerk,  and  super-  an  unorganized  township,  must  be  ex- 
visor,  as  a  board  to  review  taxation  of  pended  within  the  limits  of  the  unor- 
parties  aggrieved,  etc.,  see  Illinois  ganized  territory,  a  township  created 
Rev.  Stat.  (1891),  p.  1246;  as  to  equali-  out  of  such  territory  cannot  maintain 
zation  by  the  county  board,  see  p.  1349;  an  action  aeainst  the  township  to 
and  by  tne  state  board,  p.  1252.  which  it  was  formerly  attached,  for  the 

In  Indiana^  as  to  the  duties  of  boards  amount  of  local   taxes  not  expended 

of  equalization,  see  Indiana  Rev.  Stat,  according  to  the  statute.     Midland  Tp. 

(1880),  4§  3157, 6399.  V.  Roscommon  Tp.,  39  Mich.  424. 

Where,  after  the  vote  of  an  appro-  In  Minnesota^  the  county  board  of 

pnation  to  a  railroad,  territory  was  equalization  *' shall,  upon  complaint  of 

annexed,  through  which  the  road  was  any  party  aggrieved,  being  a  non-resi- 

built  without  touching   the    original  dent  of  the  town  or  district  in  which 

township,  it  was  held  that  no  tax  could  his  property  is  assessed,  reduce  the  val- 

be  levied   to  pay  the   appropriation,  uation  of  each  class  of  personal  prop- 

Alvis  V.  Whitney,  4j  Ind.  83.  erty.    .                 They  may    raise    the 

In  lowa^  as  to  such  township  board,  aggregate  valuation  of  such  real  prop- 
see  McC Iain's  Iowa  Code  (1888),  ^^  532,  erty,"  etc.  Minnesota  Gen.  Stat.  ( 1891 ) , 
1309;  county  board,  4  1 31 3;  state  board,  $1465.  As  to  the  duties  of  the  town 
^  131 5  et  seq.  See  also  O'Hare  v,  Du-  board  of  equalization,  see  ff  1463-4. 
buque,  22  Iowa  144;  Deeds  v.  Sanborn,  A  reincorporated  village  was  held  to 
36  Iowa  419;  Deiman  v.  Fort  Madison,  remain  liable  for  its  proportion  of  the 
30  Iowa  542 ;  Hayzlett  v.  Mount  Ver-  general  township  indebtedness  previ- 
non,  33  Iowa  229;  Durant  v,  Kauffman,  ously  incurred,  and  of  certain  general 
34  Iowa  194;  Sears  v.  Iowa  Midland  town  charges  for  township  purposes, 
K.  Co.,  39  Iowa  417;  Brooks  t^.  Polk  not  inconsistent  with  the  eeneral  stat- 
County,  52  Iowa  460 ;  Evans  v.  Coun-  ute.  Bradish  v,  Lucken,  38  Minn.  186. 
cil  Biuflfs,  65  Iowa  238 ;  Tubbesing  v.  In  Mississippi,  as  to  the  power  of 
Burlington,  68  Iowa  60 1.  the  board  of  supervisors  to  order  a  new 

There,  also,  an  objection  that  in-  assessment  amending,  etc.,  see  Missis- 

equality   would  result  from   the  fact  sippi  Code  (1892),  $  3785. 

that  the  annexed  lands  were  subject  to  In  Missouri,  as  to  the  duties  of  the 

overflow,  was  held  to  be  invalid.  Ford  county  board  of  equalization,  see  Mis- 

V.  North  Des  Moines,  80  Iowa  626.  souri  Rev.  Stat.  (1889),  f  8520. 

As  to  liability  of  unplatted  lands  in  In  Nebraska,  the  governor,  auditor, 

cities  and  towns,  see  Perkins  v.  Bur-  and  treasurer  constitute  the  state  board 

lington,  77  Iowa  553.  of  equalization.  Nebraska  Consol.  Stat. 

Where  two  townstiips  included  with-  1891,4  3973<    As  to  the  duties  of  the 

in  a  city,  comprise  but  one  assessorial  town,  the  city,  and  the  county  boards 

district,  the  county  board  of  equaliza-  thereof,  see  f  3968  et  seq.    There  the 

tion  cannot  equalize  taxation  as  be-  county    board  of  equalization,  in   a 

tween  them,  but  can  act  only  on  the  county  under  the  supervisor  system, 

whole  district.  Getchell  v.  Polk  Coun-  cannot  reduce  or  increase  the  valuation 

ty,  51  Iowa  107.  of  an  individual  assessment,  unless  ap- 

In  Kansas,  it  was  held  that  it  is  not  plication  has  been  made  to  the  town- 

the  duty  of  the  officers  of  a  new  town-  ship  board  and  been  rejected.     McGee 

ship  to  levy  any  of  the  taxes  to  pay  v.  North  American  Cattle  Co.,  32  Neb. 

bonds  and  interest  voted  by  the  old  149,   distinguishing-  State    v.   Dodge 

township,  for  the    construction   of  a  County,  20  Neb.  595. 

bridge,  before  the  new  one  is  detached  In  f/'ew  Tork,  as  to  taxation,  see  the 

and    organized.     Fender    v.    Neosho  case  of  a  city's  purchase  of  lands  in  a 

Falls  Tp.,  22  Kan.  305.  town,  for  a  reservoir,  etc.    Rochester 

In  Michigan,  as  to  the  duty  of  the  v.  Rush,  80  N.  Y.  302. 

supervisors  as  a  *'  board  of  equalizers,"  In  Hewitt's  Appeal,  88  Pa.  St.  55,  a 

see  Michigan  Gen.  Stat.  (1882),  $  325.  majority   of  the  court  held   that  the 

The  old  township  may  levy  and  col-  Pennsylvania   Act    of    1871,  allowing 

lect  taxes  until  the  one  carved  there-  North  End  to  be  annexed  to  Allegheny 

from   is  completely  organized  by  the  upon  a  two-thirds  vote,  was  constitu- 

election  of  officers.     Comins  r.  Harris  tional,  and  that  municipal  taxes  might 

ville,  45  Mich.  442.  be  imposed  on  lands  which,  from  their 

Under  Michigan  Sess.  L.  (1861),  p.  rural  characters,  could  receive  no  ap- 

293,  providing  that  local  taxes  levied  preciable  benefit, 

in  an  unorganized  county,  attached  to  In   Rhode  Island,  as   to  an  appeal 
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3.  Districts;  fieseryations— ^7.  School-Land  Sections;  Min- 
ISTRY  Lots. — The  general  government  has  made  provision  for 
the  appropriation  of  the  sixteenth  and  the  thirty-sixth  township 
sections,  or  an  equivalent  thereof,  to  the  maintenance  of  schools.^ 
Specific  grants  have  been  made  in  territorial  organic  acts,  and 
accepted  in  state  constitutions.* 

from  the  board  of  relief  on  an  extension  In  lowa^  see  McC Iain's  Iowa  Code 

of   municipal    limits,   see  Valcourt   v.  (1888),  $  3001. 

Providence  (R.  1. 1893),  26  Atl.  Rep.  45.  In  Ajan^aj,  see  the  constitution  of 

For  the  construction  and  effect  of  the  1859,  iTaMjaj  Gen.  Stat.  (1889),  f   74; 

Tennessee  Act  of   1879^  providing   for  and  State  v,  Stringfellow,  2  Ran.  263. 

taxing  districts  for  communities  whose  *  In  Maine^  as  to  the  effect  of  the  divi- 

charter  has  been  abolished,  see  Luehr-  sion  of  the  town  upon  the  public  school 

man  v,  Shelby  County  Taxing  Dist.,  2  lands,  see  Poland  f.  Strout,  19  Me.  12 x. 

Lea  (Tenn.)  425.  As  to  what  passes  by  a  deed  of  minis - 

1.  U.  S.  Rev.  Stat.  (1878),  f  2275.  terial  and  school  lands  in  a  town,  by 

2.  As  to  the  utilization  of  such  grant:  the  municipal  officers,  see  Abbott  t^. 
In    Alabama^    see    Alabama   Code,  Chase,  7c  Mo.  83 ;  Bucksport  v.  Spof- 

(1886),  §  1023.  ford,  12  Me.  487. 

In   Arkansas^    see    Arkansas    Dig.  In   Massachusetts,  as    to    a  town^s 

Stat.  (1884),  p.  X51.  rights  over  lands  given  it  for  school 

In  Caiifornia,  see  California    Pol.  purposes,  or  for  the  use  of  the  ministry, 

Code  (1885),  44  3442,  3494.  see  First  Parish  v.  Dunning,  7  Mass. 

As  to  the  prospective  effect  of  the  445;  Worcester  v.  Eaton,  13  Mass.  371; 

acts  of  Congress   thereon,  upon  the  7  Am.  Dec.  155;  Harrison  z;.  Bridgeton, 

vesting  of  such  township  section  when  16  Mass.  16;  Humphrey  v.  Whitney,  3 

she  is  admitted  as  a  state,  see  Doll  v.  Pick.  (Mass.)  158;  Congregational  Soc. 

Meador,  i6CaI.  295;  Wardt^.  Mulford,  v.  Curtis,  22  Pick.  (Mass.)  320;  Essex 

32  Cal.  365.      There  was   no  vesting  v.  Low,  5  Allen  (Mass.)  595. 

until  selection,  etc.     Megerle  v.  Ashe,  In  Michigan^  the  minimum  price  of 

27  Cal.  322 ;  87  Am.  Dec.  76.  unimproved    university  lands    is  $12 

In  Colorado^  such  township  section  per  acre;  of  school  lands  $4  per  acre, 

can  be  sold  only  at  the   discretion  of  Michigan  Annot.  Stat.  (1882),  %  5262. 

the  state  board ;  and  this,  only  at  pub-  In  Minnesota,  as  to  the  school -land 

lie  auction,  and  at  not  less  than  f3.50  sections,  see  Minnesota  Stat.   (1891), 

per  acre.    Colorado  Annot.  Stat.  (1891),  4  3^14  ^l  ^^<l-i  ^<^^  o^  Congress  of  1051, 

\  3638.  9  U.  S.  Stat,  at  L.,  p.  568,  4  i. 

In  North  Dakota, "  the  board  of  uni-  In  Mississippi,  see  Mississippi  Code 

versity  and  school  lands  "  '*  shall  have  (1892),  4  4^44  ^t  seq. 

control  of  the  appraisal,  sale,   rental.  In    Missouri,    see    Missouri    Rev. 

and  disposal  of  all  school  and  univer-  Stat.  (1889),  4  8052. 

sity  lands.     .    .    .     No  land  shall   be  In  Montana,  the  school   lands  are 

sold  for  less  than  the  appraised  value,  under  the  management  of  a  state-land 

and   in   no  case  for  less  than  $xo  per  agent,  appointed  by  the  governor  and 

acre.''   North  Dakota  Const.  (18S9),  4§  the  state  board  of  land  commissioners. 

156,  158.     As  to  the  procedure  in  ap-  Montana  Sess.  L.  (1891),  p.  177. 

praisal,  equalization,   and   leasing,  see  In  Nebraska,  see  Nebraska  Const. 

North   Dakota   Sess.   Laws  (1891),  p.  (1875),  art.  8,  §  3;  also  iV^^rajyta  Con- 

i6^etseg.  sol.  Stat.  (1891),  ^  3829. 

In  South  Dakota,  as  to  the  same,  see  In  Nevada^  see  Nevada  Gen.  Stat. 

South  Dakota  Const.,  art.  8,  §  5;  and  (1885),  §§  33-5. 

Soutk  Dakota  Sess.   Laws   (1890),   p.  In  New  Hampshire,  as  to   regula- 

296  et  seq,  tions  of  grants  for  the  support  of  the 

In  Indiana,  if  such  section  of  the  gospel    ministry   in   towns,   see   New 

congressional  township  be  divided  by  Hampshire  Pub.  Stat.  (1891),  p.  420. 

a  county  or  civil   township   line,   the  In  Ohio,  see  Ohio  Rev.  Stat.  (1890), 

voters  designate  a  trustee  to  be  the  ^§  1404,  1418. 

custodian  thereof,  and  receive  the  reve-  In  Oregon,  see  the  Act  of  Congress  of 

nue-thereof  from  the  county  treasurer.  1851,9  U.  S.  Stat,  at  L.,  p.  568,  §  x. 

/lidriaiia  Rev.  Stat.  (1888),  4  4330.  In    Texas,   the   care   of  the  school 
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b.  School  Districts. — The  division  of  township  territory 
into  school  districts,  as  also  the  corporate  powers  thereof,  are 
very  similar  in  the  New  England  states,  but  various  in  the  other 
states.^ 

lands  is  vested  in  the  commissioners  of  Nevada.    Nevada  Gen.  Stat.  (1885), 

the  general  land  office,  with  the  aid  of  f  1345* 

the  attorney -general.     7>*<w  Rev.  Civ.  In    Connecticut^  "each    town    shall 

Stat.  (1889),  art.  4039.  have  power  to  form,  unite,  alter,  and 

In  6^/a^,  see  the  organic  Act  of  Con-  dissolve  school  districts  and  parts  of 

gress  of  1850,9  U.  S.  Stat,  at  L.,  p.  457,  school  districts  within  its  limits;  and 

§'15.  any   two  or   more  towns    may   form 

^  Vermont^  "the  selectmen  shall  school  districts  of  adjoining  portions  of 
have  the  care  of  the  lands  in  their  their  respective  towns;  but  no  new  dis- 
towns  granted  as  glebes  for  the  use  of  trict  shall  be  so  formed  that  it  shall 
the  church  of  England^  and  now  by  contain  less  than  forty  persons  be- 
law  granted  to  such  towns  for  the  use  tween  four  and  sixteen  years  of  age.*' 
of  schools,  and  lands  granted  to  the  use  Connecticut  Gen.  Stat  (x888),  ^  2153. 
of  the  ministry  or  the  social  worship  In  the  Dahotas^  there  are  two  sys- 
of  God,  and  lands  granted  to  the  first  tems,  namely,  the  township  system  and 
settled  minister,  and  not  appropriated  the  school -district  system.  The  stat- 
according  to  law ;  they  may  lease  such  utory  provisions  thereon  are  very  in- 
lands as  they  judge  beneficial.''  Ver-  volved.  See  note  under  ^  1845  oi  Da- 
mont  Rev.  L.  (1880),  ^  3703.  They  can  kota  Comp.  Laws  (1887). 
give  no  title  except  by  lease.  Upon  In  Delaware^  the  limits  of  school 
an  attempt  to  convey  absolutely,  equity  districts  must  be  recorded  in  the  office 
will  relieve  by  modifying  the  form  of  of  the  county  clerk.  Delaware  Laws 
the  contract  Lampson  v.  New  Ha-  (1874),  P*  ^<^*  -^^  ^^  formation  of 
ven,  1  Vt  14.  As  to  the  selectmen's  "  united  school  districts,"  see  p.  205,  f  8. 
distribution  of  the  rents  of  ministry  In  Georgia^  the  county  board  lays 
lands,  see  First  Universalist  Soc.  v.  off  the  coun^  into  school  sub-districts. 
Leach,  35  Vt  108;  Victory  v.  Wells,  Georgia  Code  (1882),  %  1257. 
39  Vt  408.  In  Illinois^  as  to  "  school  townships  " 

In  Wisconsin,  see  the  Act  of  Congress  and  fractional  township  consolidation, 

of  1846,  9  U.  S.  Stat  at  L.,  p.  58,  §  7.  see  Illinois  Rev.  Stat.  (1891),  p.  1365,. 

In  Wyoming,  the  governor,  the  su-  ^^  30»  3i* 

perintendent  of  public  instruction,  and  In  fndiana^  "the  township  trustees 

the  secretary  of    state,    constitute    a  and  the  school  trustees  of  incorporated 

board  of  land  commissioners  for  the  towns  and  cities  .    .     .   establish  and 

management  of  the  state  lands,  includ-  locate  conveniently,  a  sufficient  number 

ing  those  transferred  from  the  United  of  schools  for  the  white  children  there- 

States  by  the  State  Admission  Act  of  in."  Indiana  Rev.  Stat  (1888),  ^  4444. 

1890.     IVyomingS^M.  L.  (1891),  ch.  79.  In  Iowa,  as  to  district  townships  and 

1.  In  Alabama,  each    incorporated  independent  school  districts,  see  Mc- 

town  of  3,000  inhabitants  constitutes  a  Clain's  Iowa  Stat  (1888),  ^  2819. 

separate  school  district,  and,  as  such,  Where,  after  organizing  sub-districts 

may  hold  real  and  personal  property,  into  independent  districts,  and  institut- 

etc.    Alabama  Code  (1886),  f  999.  ing  an  action  at  law  against  the  debtor 

In   Arkansas,  "  no  new  school  dis-  districts  in  the  apportionment  of  assets 

trict  shall  be  formed  having  less  than  and  liabilities,  the  directors  went  out  of 

thirty- five  persons  within  the  territory  office,  it  was  held  that  the  creditor  dis- 

included  in  such  new  district,  of  scho-  tricts  could  in  equity  compel  an  ac- 

lasticage."  Arkansas  iy\g,SXsX.{i^l^),  counting  and  payment.    Georgia  Ind. 

f  6174.  School   Dist  V.  Victory  Ind.  School 

School  districts,  though  quasi  corpo-  Dist,  41  Iowa  321. 

rations,  are   not  liable   for  trespasses  In  A>i»/«c>^,  on  report  of  the  county 

committed  by  their  officers.     School  superizltendent,  the  county  judge  ap- 

Dist.  No.  II  V.  Williams,* 38  Ark.  454.  points  a  discreet  citizen,  who,  with  the 

In  California,  ordinarily,  each  town  county  surveyor,  reforms    the  school 

forms  one  school  district     California  district  in  any  town.    Kentucky  Gen»- 

Poi.  Code  (1885),  ^  1576.     So,  also,  in  Stat.  (1887),  p.  1162. 
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In  Maine^  '*  two  or  more  adjoining  As  to  the  ratio  to  be  adopted  upon  a 

towns    may    concur     in    establishing  division  of   property  between  school 

school  districts  from  parts  of  each  when  districts,  see  Darby  v,  Sharon  Hill,  2 

convenient,  in  determining  their  limits,  Pa.  Dist.  Rep.  485. 

and  in  altering  and  discontinuing  them."  In  Rhode  Island^  ^any  town  may  be 

Maine  Rev.  Stat.  (1883),  p.  195.  divided,  by  a  vote  thereof,  into  school 

In  Massachusetts f  '*  a  town  in  which  districts;     and  "  every  town    shall  es- 

the  school-district  system  exists   may  tablish  and  maintain,  with  or  without 

abolish   the   same  by  vote.    No  town  forming  districts,  a  sufficient  number  of 

which  has  so  abolished  said  system  shall  public  schools  at    convenient  places." 

thereafter  re-establish  school  districts."  Rhode   Island    Pub.    Stat.   (1082),  p. 

Massachusetts  Pub.  Stat.  ( 1882),  p.  306.  138. 

In  Michigan^  the  township  board  of  The  provision  of  Rhode  Island  Sesa. 

school  inspectors  divide  the  township  L.   1884,  ch.  447,  allowing  the  aboli- 

into  school  districts  as  necessary  from  tion  of  school  districts  by  vote  at  ''town 

time  to  time.    Michigan  Annot.  Stat,  meeting,"  does  not  extend  to  authorize 

(1882),  ^  5033.  such  abolition  by  vote  in  a  voting  dis- 

In  Minnesota,  as  to  the  adoption  of  trict  meeting.      Comstock  v.  Lincoln 

the  independent  school -district  system  School   Com'rs  (R.   I.   1892),   24  Atl. 

by  any  town  or  village,  see  Minnesota  Rep.  145. 

Stat.  (1891),  ^  3327.  In  Texas,  a  town  or  village  ha  vine 

In   the   Minnesota  law,  as  to  pre-  200  inhabitants  may  be   incorporated 

sumption  of  organization  of  a  .school  simply  for  free-school  purposes.  Texas 

district  after  one  year's  exercise  of  its  Rev.  Civ.  Stat.,  art.  541,  a.   As  to  the 

franchise,  "organized"   relates   to  Its  jurisdiction  of  the  town  council,  see 

formation,  and  not  merely  to  its  elec-  art.  3783. 

tion  of  school  officers.    State  v.  School  The  Texas  Actof  1891,  as  to  incor- 

Dist.  No.  152  (Minn.  1893),  55  N.  W.  poration  for  school  purposes,  of  terri- 

Rep.  1 122.  tory  not  over  four  miles  square,  waa 

In  Missouri,  as  to  the  organization  held  not  to  require  the  town  or  village 

of  school  districts,  see  Missouri  Rev.  to  be  near  the  center.    State  v,  Alle- 

Stat.  ( 1889),  4  7970  et  seq,  gree,  3  Tex.  Civ.  App.  437. 

In    Montana,  as    to    school -district  In    Virginia,  each  school  district  ift 

boundaries,  formation,  etc.,  see  A/(0«r/a»a  a  body  corporate,  and  may  sue  and  be 

Com  p.  Stat.  (1887),  ^  1 178.  sued,  contract,  hold  property,  etc.  "  The 

In  New  Hampshire,  a  town  consti-  districts  shall  correspond  in  boundaries 

tutes  one  school  district,  except  as  to  with  the  magisterial  districts,  except 

districts  organized  under  special  legis-  that  towns  of  more  than  500  inhabitants 

lative  acts.    New HampshireVvLh,SVBA,  shall,  if  the  common  council  so  electa 

(1891),  p.  251,  §   I.    These,  however,  constitute  a  separate  school  district." 

may  be  dissolved  by  vote,  and  unite  Virginia  Code  (1887),  f^  1468-9. 

with  the  town  district,  p.  253,  §  14.  In     Washin^on,  a    school    district 

In  New  Torh,  the  districting  is  the  means  the  territory  under  the  jurisdic- 

duty  of  the  school  committee.    New  tion  of  a  single  board  of  directors.  New 

Tork  Rev.  Stat.  (18^),  p.  553,  f  74.  districts  may  be  formed  on  petition  to 

As  to  the  procedure  for  apportionment  the  county  superintendent,  notice,  hear- 

of  the  school  fund,  on  the  erection  of  a  ing,  etc.   Washington  Gen.  Stat.  (1891), 

new  district,  see   People  v.  Board  of  f  f  784-5. 

Auditors,  126  N.  Y.  528.  In  Wisconsin,  as  to  the  formation  of 

In  Ohio,  as  to  the  control  of  district-  new    school    districts,   see    Wisconsin 

ing,  by  the  township  board  of  education,  Annot.  Stat.  ( 1889),  §  531. 

see  Ohio  Rev.  Stat.  (1890),  ^  3921.  A  taxpayer  of  a  school  district  may 

In    Pennsylvania,  every    township,  maintain  a  bill  in  equity  to  set  aside  a 

borough,  and  city  is  a  school  district ;  judgment  obtained  against  it  through 

and  a  city  or  borough  may  be  divided  fraudulent  collusion  of  its  officers  with 

into  wards  for  school  purposes.   Bright,  an  unjust  claimant.    Nevil  v.  Clifford, 

Purd.  Pennsylvania  Dig.  L.,  p.  282.  55  Wis.  161. 

A  school  district  has  been  held  not  to  In  Wyoming,  school  districts  are 
be  liable  for  personal  injuries  to  a  pupil  formed  by  the  county  superintendent 
caused  by  the  negligence  of  a  contractor  of  schools,  upon  notice  of  district  meet- 
employed  to  repair  the  schoolhouse.  ing,  etc.  A  majority  dissatisfied  may 
School  Dist.  V.  Fuess,  98  Pa.  St.  600;  appeal  to  the  board  of  county  commis- 
43  Am.  Rep.  627.  sioners,  and  thence  to  the  superintend- 
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r.  Road  Districts. — In  matters  other  than  educational,  the 
word  "  district "  is  occasionally  used  interchangeably  with  **  pre- 
cinct *'  or  '*  plantation."^  Sometimes  a  village  is  a  single  dis- 
trict for  various  purposes,  including  that  of  keeping  the  highways 

and  bridges  therein  in  repair.*  In  some  states,  the  highway  dis- 
tricting and  the  appointment  of  "  overseer  '*  or  "  surveyor  "  are 
made  by  the  town  meeting ;  in  others,  by  the  town  council,  or 
the  selectmen.  But  in  those  states  where  the  county  is  the  prin- 
cipal political  unit,  the  highway  precincts  are  not  always  alloted 
with  regard  to  town  lines.* 

ent  of  public   instruction.      Wyoming  veyor  of  highways,  shall  annually,  be- 

Rev.  Stat.  (1887),  $  3918  el  seg.  fore  the  first  day  of  May,  assign  in  writ- 

1.  In  Massachusetts^  the  inhabitants  ing  to  each  surveyor  the  limits  and 
of  district  **  plantations '' have  all  the  divisions  of  the  high  way  sand  town  ways 
powers  and  privileges  of  towns,  except  to  be  kept  in  repair  by  him/'  Massa- 
the  right  of  electing  a  representative,  ckusetts  Pub.  Stat.  (1882),  p.  347,  ^  4. 
Justice's  Opinion,  3  Mass.  568.  Where  no  such  assignment  is  made,  the 

In  7V»»e55^^,  as  to**  taxing  districts,*'  surveyors  may  act  by  a  majority  of  the 

see  Tennessee  Code  (1884),$  i^7-  whole  board.     McCormick  v,  Boston, 

2.  In  New  T'ork,  as  to   the  appor-  120  Mass.  499. 

tionment  of  responsibility  therefor  be-  In    New    Hamfshire^   *'  When   the 

tween  the  village  trustees  and  the  town,  highway  taxes  are  payable  in  labor,  the 

see  Bird.  New  Tork  Rev.  Stat.  (1890),  selectmen,  on  or  before  the  last  Satur- 

p.  3266,  ^  45,  pi.  25 ;  p.  3295,  $  166.  day  in  May  in  each  year,  shall  limit  the 

8.  As  to   the  territories,  the  act  of  several  surveyors'  districts,  and  give  to 

Congress  of  1886,  regulating  territorial  each  surveyor  a  list  of  the  persons  in  his 

legislation,    inhibits   laws   laying  out  district,  with  the  highway  tax  against 

roads,  etc.    24  U.  S.  Stat,  at  L.,  p.  170,  each  person,  and  a  warrant  to  collect 

§  I,  pi.  3.  the  same."  New  Hampshire  Pub.  Stat. 

In  Alabama^  **  For  the  purpose  of  (1891),  p.  219,  f  9.  Tlie  surveyor  can- 
keeping  roads  in  repair,  the  court  of  not  arrest  the  body  to  enforce  collec- 
county  commissioners,  at  its  first  term  tion.  Marshall  v.  Wadsworth,  64  N. 
in  every  second  year,  must  divide  the  H.  386. 

county  into   a  convenient  number  of  In  New  Jersey^  the  township  com- 

road  precincts,  and  must,  at  the  same  mittee  assigns  the  overseers  to  their  sev- 

court,  appoint  three  apportioners  for  eral  "divisions  of  the  highway's."  New 

each  election   precinct,  which  appor-  Jersey  Revision  (1877),  P*  1002,  §  37. 

tioners    shall    forthwith    proceed    to  In   Iowa,  township  trustees  cannot 

appoint    an    overseer    to    each    road  make  the  improvement  of  the  highways 

precinct."    Alabama    Code  (1886),   §  in  one  district  a  charge  upon  the  other 

1398.  districts  of  the  township.   Cass  County 

In  Connecticut^    the    highway    dis-  Bank  v.  Conrad,  81  Iowa  482. 

tricts  are  established    by    the    town.  In  New  T'orh,  the  electors  of  a  high- 

Connecticut  Gen.  Stat.  (1888),  ^  2678.  way  district  may,  on  vote,  etc.,  purchase 

In  Maine  J  **  When  the  municipal  offi-  fire    apparatus.    New   Torh    Sess.   L. 

cers  are  appointed  surveyors  of  high-  (1891),  p.  477.     Village  trustees  have 

ways  hy  a  town,  they  may  in  writing  not  an  absolute  ministerial  duty  to  erect 

delegate  their  power,  or  part  of  it,  to  sidewalks  in   streets  little  used  ;  their 

others.  They  shall  annually,  before  the  powers  are  discretionary.    Cole  v.  Me- 

tenth  day  of  May,  make  a  written  as-  dina,  27  Barb.  (N.  Y.)  218. 

signmentofhisdivisionandlimitstoeach  In    North    Carolina^  the    township 

survej'or  of  highways,  to  be  observed  board  of  supervisors  annually  divide  the 

by  him."    Maine  Rev.  Stat.  (1883),   p.  roads  into  sections,  and  appoint  over- 

253,  §  58.    As  to  the  duty  of  the  select-  seers.    North    Carolina  Code   (1883), 

men  on  the  last  surveyor's  return  of  a  §  10 16. 

highway  tax  as    unpaid,  see    Tufts  v.  In  Pennsylvania^  as  to  highways  on 

Lexington,  72  Me.  516.  township  lines,  see  Bright.  Purd.  Penn- 

In  Massachusetts^  "The  selectmen  of  sylvania  Dig.  L.  (1885),  p.  1503. 

every  town  having  more  than  one  sur-  In  Ohio^  the  civil  township  trustees 
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d.  Village  Districts. — The  statutes  are  not  uniform  in  their 
definition  of  village.  In  some  states,  municipalities  are  classified 
without  such  title.  In  others,  the  word  is  used  in  a  generic  sense, 
as  designating  a  hamlet  or  collection  of  houses.  In  still  others, 
these  are  distinguished  from  '^  incorporated  villages."^ 

divide  the  township  into  road  districts.  In  Michigan^  as  to  the  powers  and 

Ohio  Rev.  Stat.  (1890),  §  1457.  duties  of  villages  incorporated  under 

In  Rhode  Island^  the  town   council  the  general  law,  see  Michigan  Annot. 

assigns  the  surveyors  to  road  districts.  Stat.  (1882),  ^  2768  et  seq.   The  officers 

Rhode    Island  ^ub.     Stat.    (1882),  p.  of  such   village  are  a   president,  six 

170,  4  2.  trustees,  a  clerk,  a  treasurer,  a  street 

In  Vermont^  **  The  selectmen  shall  di-  commissioner,  an  assessor,  a  constable, 

vide  the  town  into  a  number  of  high-  and  a  council  consisting  of  the  presi- 

waj  districts,  convenient  for  repairing  dent  and  trustees,  f  2776.     As  to  the 

highways."  Vermont  Rev.  Laws  ( 1880),  procedure  for  incorporation  of  a  village 

§  3051.    And   unless   the  town  elects  by  the  county  board,  see  $  2983  «/ j^^.; 

street  commissioners,  each  district  has  its  officers,  ^   2999 ;   the  powers  and 

a  surveyor,  appointed   by  the  town  at  duties  of  its  president  and  trustees,  ^ 

the  annual  meeting,    f  2658.  3008 ;  the  powers  of  its  marshal,  §  3025. 

In  Wisconsin^  the  town  board  divides  Neither  the  state  nor  any  person  can 

the  town  into  road  districts.  Wisconsin  question  the  regularity   of    a   village 

Annot.  Stat.  (1889),  f  1223,  pi.  4.  incorporation  once    generally    acqui- 

1.  In  Arkansas^  municipalities    are  esced  in.  Bird  v.  Perkins,  33  Mich.  28. 

cities  of  the  first  and  second  classes,  In  Minnesota ,  as  to  the  procedure 

and    incorporated    towns.     Arkansas  for  incorporation  of  villages,  see  Min- 

Dig.  Stat.  (1882),  4  722.  nesoia  SUt.  (1891),  $   1183  et  seq.     The 

In  Colorado^  so,also.     Colorado  An-  village  officers  are  a  president,  three 

not.  Stat.  (1891),  4  4482.    As  to  the  or-  trustees,  a  treasurer,  a  recorder,  two 

ganization  of  villages,  see  §  4516.  justices  of  the  peace,  two  constables,  a 

The  Connecticut  statutes  recognize  marshal,  and  a  street  commissioner,  § 
**  towns,  cities,  and  boroughs,  and  the  1200.  The  president,  trustees  and  re- 
village  of  Weathersfield.''  Connecticut  corder  constitute  the  council.  As  to 
Gen.  Stat.,  ^  14.  its  powers  and  duties,  see  the  twenty- 

In  Georgia^  villages  are  incorporated  nine  specifications  in  f  1208.  As  to  the 

like  towns.  &<'(7rWa  Code  (1882),  ^774.  construction   and   constitutionality  of 

In  Illinois,  villages  may  be  incor-  the  village  incorporation  act  in  pro- 

porated  on  election,  etc.,  the  ballots  vision  for  ''improvement  bonds,"  see 

being  "for"  or  "against  village  organ-  McCormick     v.    West     Duluth,    47 

ization  under  the  general  law."    Illi-  Minn.  272. 

nois  Rev.  Stat  (1891),  p.  260,  f  179.  In  Mississippi,  municipalities  are  in 

As  to  what  is  a  "  village "  in  a  re-  three  classes :  cities,   towns,  and   vil- 

quirement  of  cattle -guards,  see  Toledo,  lages.    Those  having  less  than  500  and 

etc.,  R.  Co.  r.  Spangler,  71  111.  568.  not  less  than  100  inhabitants  are  vil- 

In /ii</f<7ff a,  the  inhibition  of  horse-  lages.  J/m5ij5i/// Annot.  Code  (1892), 

racing  and  shooting  at  a  mark  within  §  391 1. 

any  town,  applies  also  to  villages.   In-  In  Montana,  as  to  the  platting  of 

</f<iffa  Rev.  Stat.  (1888),  4  2160.  villages,    see    Montana    Comp.    Stat. 

In  Iowa,  the  name  of  a  village  may  (1887),  ^  2031  et  seq. 

be  changed  by  the  same  procedure  as  In  Nebraska,K%  to  the  incorporation 

in  case  of  a  town.  McC Iain's  Iowa  Stat,  of  villages,  see  Nebraska  Consol.  Stat. 

(1888),  4  2160.  (1891),  ^  2877  et  seq. 

In  Maine,  as  to  meetings  of  village  In  New  Hampshire, "  Upon  petition 

corporations,  see    Maine    Rev.   Stat,  of  ten  or  more  legal  voters,  inhabitants 

(1883),  p.  78,  §  9.  of  any  village  situate  in  one  or  more 

In  Massachusetts^   a  town  meeting  towns,  the  selectmen  of  such  town  or 

may  authorize  a  village  or  district  oT  towns  shall  fix,  by  suitable  boundaries, 

1000  inhabitants  to  organize  to  main-  a  district  including  the  village  and  such 

tain  street  lamps,  libraries,  sidewalks,  adjacent  parts  of  the  town  or  towns  as 

or   police.     Massachusetts   Pub.   Stat,  may  seem  to  them  convenient,  for  any 

(18^),  p.  230,  §  27.  or  either  of  the  following  purposes: 
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e.  Election  Districts. — In  New  England,  ordinarily  a  town 
constitutes  a  single  election  district.  In  some  other  states  the 
governing  board  divides  the  town  into  election  precincts.^ 

/.  Fire  Limits. — In  many  states  it  has  been  held  that  under 

general  charter  power  to  provide  for  the  safety  of  the  inhabitants 

and  property,  a  town  or  other  municipality  may  establish  fire 

limits^  and  prohibit  erection  of  wooden  buildings  therein.  In 
a  few  states,  express  statutory  authorization  is  required  there- 
for.    The  adjudications  construing  ordinances  as  to  erection  and 

The  extinguishment  of  fires,  the  light-  Rev.  L.  (i88i),f  2777^/  seq,  Adescrip- 

ing  or  sprinkling  of  streets,  the  plant-  tion  is  sufficient  if  it  enables  a  surveyor 

ing  and  caring  for  shade  and  ornamen-  to  ascertain  the  lines  and  corners  with 

taltrees,thesuppl7of  water  for  domes-  certainty.     Williams    v,   Willard,    23 

tic  and  fire  purposes,  the  construction  Vt.  369. 

and    maintenance    of   sidewalks    and  In  Wisconsin^  as  to  the  incorpora- 

main   drains  or  common  sewers,  and  tion  of    new  villages,  see   Wisconsin 

the  appointing  and  employing  of  watch-  Annot.  Stat.  (1889),  ^  854. 

men  and  police  officers.    They  shall  1.  See  infra,  this  title,  Meetings. 

cause  a  record  of  the  petition  and  their  In  Michigan,  the    township  board 

doings  thereon  to  be  recorded  in  the  may  divide  the  township  into  election 

records  of  the  towns  in  which  the  dis-  districts.    Michigan  Gren.  Stat.  (1882), 

trict  is  situate."    Thereupon  a  regular  ^  124.    So,  also,  the  village  board,  a 

town  meeting  is  warned,  to  establish  village,  ^  132. 

and  name  the  village  district,  and  ap-  In  Minnesota,  each  organized  town 
point  its  officers  to  serve  until  its  regu-  constitutes  one  election  district.  Min- 
far  annual  meeting.  The  district  may  nesota  Stat  (1891),  f  1083.  The  gen - 
increase  its  powers  from  time  to  time,  eral  village  law  of  1885  does  not  con- 
It  may,  by  a  two-thirds  vote,  terminate  stitute  a  village  an  election  district 
its  existence  and  dispose  of  its  corpo-  separate  from  its  town.  Stemper  v. 
rate  property.  New  Hampshire  Pub.  Higgins,  38  Minn.  222. 
Stat  (1891),  p.  I'j^etseq,  In  Ohio,  each  civil  township  is  an 

A  village  precinct  authorized  by  the  election  precinct,  unless  divided  by  a 

act  of  1849,  must  include  the  whole  municipal  corporation  having  its  own 

village.  Osgood  v.  Clark,  26  N.  H.  307.  election  precincts.      Ohio  Rev.  Stat 

In  iV^ew  7'<7r>,  localities  outside,  etc.,  (1890),  4  1388.    The  county  commis- 

of  a  certain  area  and  having  less  than  sioners,  on  petition,  hearing,  etc.,  erect 

300  residents,  may  be  incorporated  in-  the  election  precincts,    f  1389. 

to  a  village.  New  TorkSts%.  L.  (1891),  In  New  York,  in  each  town  of  50a 

p.  284.  A  town  may  establish  lighting  electors,    the    supervisors    and    town 

districts  outside  of  any  village  therein,  clerk  form  themselves  a  board  to  di- 

New  Torh  Sess.  L.  (1892),  p.  5x3.  vide  the  town  into  election   districts. 

In  Ohio,  as  to  the  general  corporate  Bird.  New  York  Rev.  Stat.  (1890),  p. 

powers  of   villages    or    hamlets,    see  929,^30. 

Ohio  Rev.  Stat  (1890),  4$  1549, 1552-3.  In  Texas,  failure  of  the  county  corn- 
Procedure  for  advancing  to  a  city  of  missioners  to  recognize  a  ward  as  an 
the  second  class,  ^  1582.  Sanitary  and  election  precinct,  does  not  invalidate 
police  powers,  %  1692  et  seq.  Right  of  an  election  held  in  the  precincts  as  es- 
a  village  containing  a  college  to  or-  tablished.  Davis  v.  State,  75  Tex.  420. 
dain  against  liquor-selling,  ^  1692  b.  The  £//aA  organic  act  of  Congress  of 
In  an  indictment,  **  village"  and  1850  requires  the  governor  and  legis- 
'*  borough  '*  were  held  to  be  duplicate  lative  council  to  lay  off  *'  the  necessary 
or  cumulative  names  of  the  same  thing,  districts,"  for  all  officers.  Utah  Comp. 
Brown  v.  State,  18  Ohio  St  496.  L.  (x888),  p.  44,  §  7. 

In  Oklahoma,  the  name  of  a  village  In  Wisconsin,  the  town   board  di- 

may    be  changed  on  petition  of  two*  vides  the  town  into  election  districts, 

thirds  of    the  electors  to  the    county  Wisconsin  Annot  Stat.  (1889),  f  27. 

board.     Oklahoma  Stat.  (1890),  f  757.  In   Wyoming,  the  county   commis- 

In  Vermont,  as  to  the  procedure  ior  sioners  form    the  election   precincts* 

incorporation  of  villages,  see  Vermont  Wyoming  Rev.  Stat.  (1887),  §  1096. 
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removal   of   buildings,   and   also  the  decisions  concerning  the 
remedies  of  property  owners,  are  not  entirely  uniform.* 

1.  See  Municipal  Corporations,  the  case  out  of  the  prohibition.  Tuttle 
vol.  15,  p.  1170.  V,  State,  ^Conn.  68.  Removal  and  re- 
in Alabama,  such,  an  ordinance  must  pairing  ot  a  building  is  not  an  *'  erec- 
be  construed  most  strongly  against  the  tion  "  within  the  prohibition.  Brown 
municipality.  Thus,  one  prohibiting  v.  Hunn,  27  Conn.  333;  71  Am.  Dec 
building  within  the  fire  limits  any  71.  A  statute  allowing  such  munici- 
'*  structureof  wood,"  or  repairing  **witn  pal  prohibition  only  by  license,  was 
wood  or  other  combustible  material,"  held  to  import  the  right  to  charge  a 
etc.,  was  held  not  to  apply  to  annexing  reasonable  license  fee.  Welch  v. 
to  a  brick  depot  an  addition  consisting  Hotchkiss,  39  Conn.  140;  la  Am.  Rep. 
of  a  wooden  frame  standing  on  brick  383.  The  fact  that  by  the  owner's  un- 
pillars,  and  covered  with  corrugated  lawful  act,  the  building  has  become 
iron.  Montgomery  v,  Louisville,  etc.,  real  estate,  affords  no  ground  for 
R.  Co.,  84  Ala.  127.  Compare  the  case  equity's  enjoining  an  enforcement  of 
of  construing  against  a  corporation,  the  fire  ordinance.  Hine  v.  New 
its  charter  allowing  transportation.  Haven,  40  Conn.  478. 
etc.,  of  dead  animals,  and  in  favor  of  a  In  the  Dakotas,  the  town  trustees 
municipal  inhibition  thereof.  North-  may  establish  such  **  measures  of  pru- 
western  Fertilizing  Co  v.  Hyde  Park,  dence  for  the  prevention  or  extin- 
97  U.  S.  659.  Also  in  what  cases  equi-  guishment  of  fires  as  they  shall  deem 
ty  will  enjoin  a  municipality  from  re-  •  proper."  Dakota  Comp.  L.  (1887),  ^ 
yoking  a  franchise    to  ot>struct  with  1043,  pi.  3. 

sidings,  etc.  Mobile  t^.  Louisville,  etc..  In  Georgia,  the  right  of  town  au- 
R.  Co.,  84  Ala.  115;  Forcheimer  v.  thorities,  **  analogous  to  the  right  of 
Mobile,  84  Ala.  126.  eminent  domain/'  to  destroy  a  build- 
in  Arkansas,  the  general  police  ing  to  stop  a  conflagration,  is  declared 
power  under  a  municipal  charter  in-  by  statute.  Georeria  Code  (1882),  ^ 
eludes  the  establishment  of  fire  limits.  2226.  Removal  ofa  building  from  the 
McKibbin  v.  Fort  Smith,  35  Ark.  352.  fire  limits  was  enjoined,  conditional  on 
The  California  constitution  is  not  its  not  being  used  as  a  blacksmith  shop, 
contravened  by  a  municipal  ordinance  or  to  run  a  forge.  Dupree  v,  B runs- 
establishing  fire  limits.  Ex  p.  Fiske,  wick,  82  Ga.  727.  Under  a  charter 
72  Cal.  125.  In  the  absence  of  such  giving  the  mayor  and  council  of  Dal- 
an  ordinance,  an  adjoining  house-  ton  power  to  abate  nuisances,  and  to 
owner  cannot  have  enjoined  the  con-  pass  all  ordinances  they  **  deem  neces- 
tinuance  of  a  wooden  building.  Mc-  sary  for  preserving  the  health,  peace, 
Closkey  t;.  Kreling,  76  Cal.  511.  good  order,  and  good  government," 
In  Colorado,  the  town  board  may  di-  etc.,  it  was  held  that  they  could  pro- 
rect  the  removal  of  any  building  within  hibit  the  erection  of  a  frame  building 
the  fire  limits  that  has  become  '*  dam-  within  certain  limits,  and  cause  the 
aged  by  fire,  decay  or  otherwise,  to  the  marshal  to  remove  it  at  the  owner's 
extent  of  fifty  per  cent,  of  the  value,"  expense.  Ford  v,  Thralkill,  84  Ga.  169. 
and  may  prescribe  the  manner  of  as-  In  Illinois,  an  ordinance  prohibiting 
certaining  such  damage.  Colorado  the  erection  of  wooden  buildings  within 
Annot.  Stat.  (1891),  ^  4403,  p.  32.  the  fire  limits,  and  the  marshal's  tear- 
In  Connecticut,  a  statute  prohibit-  ing  off  a  wooden  roof,  were  held  to  be 
ing  erection,  within  certain  munici-  a  proper  exercise  of  the  police  power, 
pal  limits,  of  wooden  buildings  or  ad-  King  v.  Davenport,  98  111.  305 ;  38  Am. 
ditions  having  '*  in  them  "  a  chimney.  Rep.  89.  But  the  owner  should  be  first 
etc.,  was  held  to  be  violated  by  a  directed  to  do  the  tearing  away.  Louis- 
wooden  addition  having  a  chimney  ville  v.  Webster,  108  111.  414. 
outside  opening  into  it.  Daggett  v.  In  Indiana,  the  marshal's  tearing 
State,  4  Conn.  60;  10  Am.  Dec.  100.  down  a  wooden  building  within  the 
Within  such  statute,  conversion  of  an  fire  limits  is  not  a  forfeiture  of  prop- 
old  meeting-house  into  a  human  dwell-  erty  in  the  constitutional  sense.  Baum* 
ing  is  not  an  **  erection."  Booth  v.  gartner  v.  Hasty,  100  Ind.  575;  50  Am. 
State,  4  Conn.  65.    The  fact  that  there  Rep.  830. 

was  brick  and  mortar  four  inches  thick  In  Iowa,  incorporated  towns  may,  on 

around  a  wooden  frame,  does  not  take  the  petition  of  the  owner  of  two-thirds 
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of  the  grounds  in  any  square  or  block,  Majnes,  123   Mass.  372.      As   to  the 

prohibit  the  erection  thereon  of  any  power  of  town  fire- wards  to  pull  down 

building,  or  addition  thereto,  not  made  buildings,  etc.,  see  Coffin  v.  Nantucket, 

of  brick  and  mortar,  or  of  iron,  stone,  5  Cush.  (Mass.)  269. 

etc.     McClain's  Iowa  Code  (1818),  $  Massachusetts  Stat  (1868),  ch.  346, 

616.    This    does    not    import    a   pro-  providing    for  the  dissolution   of  fire 

hibition    of    lumber    or    wood    yards  districts  formed  of  portions  of  more 

therein.    Des  Moines  v.  Gilchrist,  67  than  one  town,  and  for  the  division  of 

Iowa  310.  property,    was     held     constitutional. 

In  Kansas^  where  a  township  has  Weymouth,  etc.,  Fire  Dist.  v,  Norfolk 

voted  a  fire  tax,  "  It  shall  be  the  duty  County,  108  Mass.  142. 

of  the  township  trustee  to  make  a  map  In  Michigan^  the  council  of  a  village 

of  his  township,  and  to  subdivide  his  of    2000    people    may    ordain    limits 

township  into  suitable  and  convenient  **  within  which  wooden  buildings  and 

fire  districts,  and  to  make  the  roads  structures  shall  not  be  erected,  placed, 

within  his  township  conform  to   the  or  enlarged."     Michigan  Annot  Stat, 

fire  districts."     His  lines  must  not  cross  (1882),  f  2964.     The  .prohibition  does 

a  railroad  track,  nor  come  nearer  than  not  render  the   erection    a  nuisance, 

200  feet  thereof ;  **  this,  with  a  view  of  without  adequate  remedy  at  law.    St. 

securing  such  fire  and  road  districts,  Johns  v,  McFarlan,  33  Mich.  72.     Nor 

and  such  township,  from  incursions  of  does  such  an  ordinance  render  the  mu- 

prairie  fires."  AaM^i?.^  Gen. Stat.  (1889),  nicipality  an    insurer    of    a    building 

4  3130.     As  to  the  remedy  6f  a  party  erected   contrary  thereto.       Hines  v. 

aggrieved  from  a  fire  set  to  a  prairie,  Charlotte,  72   Mich.  278.     As  to  the 

see  Jarrett  v,  Apple,  31  Kan.  693.  efiect  of  a  refusal  of  the  consent  of  the 

In  Kentucky^  as  to   the   municipal  council    to  repair,   which   consent  is 

power  to  regulate  citizens'  property,  required   by   the    Detroit    ordinance, 

see  Louisville  City  R.  Co.  v.  Louis-  see  Brady  7;.  Northwestern  Ins.  Co.,  11 

ville,  8  Bush  (Ky.)  417.  Mich.  425.    The  Grand  Rapids  ordi- 

In  Louisiana,  the  power  to  forbid  nance  thereon  was  held  to  operate  a 
the  erection  of  combustible  buildings  repeal  of  a  landlord's  covenant  to  re- 
in densely  built-up  parts  of  a  town,  build  in  case  the  tenement  be  burned, 
does  not  depend  on  a  legislative  grant.  Cordes  v.  Miller,  39  Mich.  581;  33 
Monroe  v,  Hoffman,  29  La.  Ann.  651.  Am.  Rep.  430. 

Charter  authorisation  to  prevent  re-  In  Minnesota ^  municipal   establish- 

construction  in  wood,  of  old  buildings  ment  of  fire  limits  is  provided  for  by 

within  certain  limits,  was  held  not  to  Minnesota  Stat.  (1891),  f   1316.      See 

import  power  to  prevent  the  repairing,  also  the  eight  classes  of  buildings,  etc., 

with  wooden  shingles,  of  roofs  origi-  f  3821  et  seq. 

nally  covered  with  such  shingles.  State  In   Mississippi,    such   provision   is 

t'.  Schuchardt,  42  La.  Ann.  49.  made    by    Mississippi    Annot.   Code 

In  Maine^  charter  authorization  to  (1892),  ^  2967.     Charter  authorization 

pass  ordinances  **  needful  to  the  good  of  a  town  council   to  provide  for  the 

order  of    the   body   politic,"   imports  prevention   of  fires,  and  to  carry  out 

power    to    prohibit    the    erection    of  the  mayor's  recommendation  tending 

wooden  buildings  within  certain  limits,  to  security,  etc.,  imports  the  right  to 

Wadleigh  v.  Gilman,  12  Me.  403;  28  establish    fire   limits.       Alexander  v. 

Am.  Dec.  188.  Greenville,  54  Miss.  659.      Also  the 

In  Massachusetts,  as  to  the  organi-  right  to  require  sidewalks  within  the 

zation  of  fire  departmental  districts,  on  fire   limits  to   be  paved   with   bricks, 

petition  to  the  town  meeting,  see  Mass-  Macon  v.  Patty,  57  Miss.  378;  34  Am. 

achusetts  Stat.  (1882),  p.  269.   Cities  and  Rep.  351. 

towns  may,  by  ordinance,  **  regulate  the  In  Missouri,  as  to  municipal  liability 

inspection,  material,  construction,  al-  for    the   dangerous    condition  of  the 

teration,  and  use  of  buildings  and  other  walls  of  a  house  partially  destroyed  by 

structures,"    except  federal  or  state,  fire,  see  Grogan  v.  Broadway  Foundry 

etc.,    p.  560,  ^  I.  The  Salem  ordinance  Co.,  87  Mo.  321. 

prohibiting  the  erection  of  a  wooden  An  ordinance  inhibiting  the  erection 
building  within  eight  feet  of  another  of  wooden  buildings  in  a  district,  was 
wooden  one,  applies  to  such  erection,  held  valid.  Eichenlaub  v,  St.  Joseph, 
although  the  contract  was  made  and  113  Mo.  395.  But  see  Allison  v.  Rich- 
work  begun  on  the  cellar,  before  the  mond,  51  Mo.  App.  133. 
ordinance    was    enacted.      Salem    v.  In  Montana,  as  to  the  duties  of  fire 
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wardens,  see  Montana  Stat.  (1887),  ters,  to  destroy  a  building  to  stop  a  con- 
p.  963.  fiagration,  the  dutj  to  indemnify  own- 
In  Nebraska^  municipalities  may  ers,  etc.,  see  New  York  v.  Lord,  17 
"prescribe  limits  within  which  no  Wend.  (N.  Y.)  285;  18  Wend.  (N.  Y.) 
building  shall  be  constructed  except  of  126;  Stone  v.  New  York,  25  Wend.  (N. 
brick,  stone  or  other  incombustible  Y.)  icy;  Russell  v.  New  York,  2  Den. 
material,  with  fireproof  roof."  Ne-  (N.  Y.)  461;  People  v.  Buffalo,  76  N. 
hraska  Consol.  Stat.  (1891),  §  2664,  pi.  Y.  558;  32  Am.  Rep.  337. 


37.  A  wooden  building  may  be  re-  The  fire  wardens  cannot  authorize 
moved  conformably  with  the  ordi-  the  erection  of  a  prohibited  structure, 
nance,  from  one  site  to  another  within  Fire  Dept.  v,  Bufifum,  2  £.  D.  Smith 
the  fire  limits,  for  the  purpose  of  erect-  (N.  Y.)  51  x.  Charter  authorization 
ing  on  the  old  site  a  building.  State  to  establish  regulations  for  the  preven- 
ts. Kearney,  25  Neb.  262.  tion  of  fires,  was  held  not  to  import 

In  Nevada y  as  to  the  duties  of  the  power    to    prohibit    the    erection    of 

fire  wardens,  see  Nevada   Gen.   Stat,  wooden  buildings  of  over  certain  pre- 

(1885),  §  2156.  scribed  dimensions.  Hudson  v.  Thorne, 

In  New  Hampshire^    fire    wardens  7  Paige  (N.  Y.)  261.    But  this  was  an 

may  pull  down  a  building  to   stop  a  obiter  dictum,      Troy  v.   Winters,   2 

conflagration.    New  Hampshire  Pub.  Hun   (N.  Y.)   63.      Recovery  of  the 

Stat.   (1891),   p.  327.    This  statute  is  penalty  by  the  fire  department  does  not 

constitutional.    Dartmouth  College  v.  preclude  the  proceeding  to  remove  the 

Woodward,    i    N.   H.    130.    The  en-  .structure.    New   York    Fire  Dept.  v. 

largement  of  a  house  within  the  fire  Kotlowsky  (Sup.  Ct.  1885),  Real  Est. 

limits,  contrary  to  the  ordinance,  will  R.  &  G.  953. 

not  be  enjoined,  if  the  risk  from  fire  is  A  permit  to  erect  a  wooden  building 

not  thereby  increased.    Manchester  v.  within  the  fire  limits, and  the  proceed- 

Smyth,  64  N.  H.  380.  ing  in  the  work,  was  held  to  confer  an 

As  to  the  power  of  town  fire- wards  irrevocable  vested  right.     Buffalo  v, 

to  pull  down  buildings,  etc.,  see  Ports-  Chadeayne,  134  N.  Y.  163. 

mouth  V.  Snell,  8  N.  H.  338.  In  North  Carolina,  enforcement  of 

In  New  Jersey^  as  to  the  duties  of  an  alleged  unlawful    municipal  ordi- 

the  fire  inspector  concerning  the  erec-  nance  will  not  be  enjoined.   St.  Peter's 

tion  of  external  fire  escapes,  etc.,  see  Episcopal  Church  v.  Washington,  109 

New  yersey  Rev.  Supp.,  p.  685,  §  865.  N.  Car.  21. 

As  to  the  duties  of  township  com-  In  OA10,  a  first-class  city  of  first  grade 

mittees  in  extinguishing  forest  fires,  may  establish  or  extend   fire  limits; 

see  New  yersey  Sess.  Acts  (1892),  p.  this  applies  also  to  "squares  blocked 

205.    As  to  the  restrictions  upon  mu-  for  fire  protection."     Ohio  Rev.  Stat, 

nicipal  power  to  remove  buildings,  see  (1890),  $  8223,  pi.  77.    See  also,  as  to 

State  t;.  Hightstown,  45  N.J.  L.  127.  fire  escapes,   Ohio  Sess.  L.  (1892),  p. 

In   New  Mexico,  it  is   the  duty  of  415.     An   ordinance    prohibiting    the 

town  trustees  to  prevent  a  deposit  of  placing  of  a  wooden  structure  over  ten 

ashes  in  unsafe  places,  and  to  cause  all  feet  high   within   certain   limits,  was 

buildings  in  a  dangerous  state  to  be  held  not  to  prevent  the  removal  thereof 

put  in  a  safe  condition.    New  Mexico  from  one  point  to  another  within  them; 

Comp.  L.  (1884),  $  1622,  pi.  33.  and  the  city  was  held  liable  for  inter- 

The  New  Netherlands  ordinance  of  fering,  rendering  it  an  obstruction  and 

1658  made  it  the  duty  of  the  burgo-  inducing    its   being   torn   down ;    the 

masters  to  determine  what  lots  should  owner's  agreement  to    raze  it,  being 

first  be  built  on.     New  Netherlands  void  for  want  of  mutuality.   Cleveland 

L.,  p.  220.  V.  Lenze,  27  Ohio  St.  383. 

In  New  21or>,  it  is  a  duty  of  the  village  In  Ohlahoma,  town  trustees  may  es- 

board  of  trustees,  by  resolution,  to  es-  tablish  such   **  measures  of  prudence 

tablish  fire  limits,**  describing  the  same  for  the  prevention  or  extinguishment 

by  metes  and  boundaries,  which  reso-  of  fires  as  they  shall  deem  necessary." 

lution  shall  be  filed  in  the  office  of  the  Oklahoma  Stat.  (1890),  ^  686,  pi.  3. 

village  clerk,  and  be  posted  in  three  In  Oregon,  it  is  a  penal  offense  for 

public    places   within    the    corporate  one  to  negligently  permit  fire  to  pass 

bounds,  to  prevent  fires,  and  provide  from  his  own  premises  to  the  injury  of 

for  their  extinguishment."    Bird.  New  another.     Oregon  Annot.  1^.(1892),^ 

rork  Stat,  (i^),  p.  3265,  k  45i  pl-  I3»  1787- 

As  to  the  right  under  municipal  char-  In  Pennsylvania,  an  ordinance  for- 
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4.  Town-Site  Laws. — The  provisions  of  the  federal  statutes  and 
the  decisions  of  the  federal  courts  as  to  entry  of  town  sites,  have 

bidding  one  to  "erect  and  build"  anj  offense.      Utah    Comp.   L.   (1888),  $ 

shop  within  certain  limits,  was  held  to  4577. 

apply  to  enlarging    and    changing  a  In   Vermont^  fire  departmental  dis- 

blacksmith  shop  into  a  cabinet  shop,  tricts  not  over  two  miles  square,  may 

Douglass  V,  Com^  1   Rawle  (Pa.)  263.  be  established  on  the  petition  of  twenty 

Such  an   ordinance   is  constitutional,  freeholders  to  the  selectmen,  and  the 

Respublica  v,  Duquet,  2  Yeates  (Pa.)  filing  of  a  certificate  in  the  town  clerk's 

493.  office.    The  voters  therein  become  a 

In  the  absence  of  charter  authoriza-  body  corporate.  Vermont  Rev.  L. 
tion,  a  borough  cannot  prohibit  the  (1800),  §  2795.  As  to  a  right  of  appro- 
erection  of  a  wooden  building.  Kneed-  priation  to  prevent  fires  under  the  stat- 
ler  V,  Norristown,  100  Pa.  St.  368 ;  45  utory  expression,  ^  in  defense  of  their 
Am.  Rep.  384.  After  due  notice,  a  common  rights  and  interests,"  see 
borough  may  demolish  a  wooden  build-  Van  Sicklen  v.  Burlington,  37  Vt.  70. 
ing  that  is  being  constructed  contrary  In  Virginia^  as  to  the  duties  of  the 
to  the  ordinance.  Klingler  v,  Bickel,  fire  marsnal,  etc.,  see  Virginia  Code 
117  Pa.  St.  326.  One  who  builds  un-  (1887),  ^^  1065-6. 
lawfully,  cannot  invoke  an  injunction  In  Washington^  a  city  of  the  second 
against  demolition.  Aronheimer  v,  .  class  may  establish  fire  limits,  and  regu- 
Stokley,  1 1  Phila.  ( Pa.)  283.  Compare  late  and  prevent  the  erection  of  com  bus- 
the  case  of  wooden  barroom  booths,  tible  structures  therein.  Washington 
Fields  t;.  Stokley,  99  Pa.  St.  306.  Also  SUt.  ( 1891 ),  ^  558. 
the  planing-mill  case,  Rhodes  v.  Dun-  In  West  Virginia^  a  town  or  village 
bar,  57  Pa.  St.  274 ;  98  Am.  Dec.  221.  council  may,  for  preventing  fires,  *'  regu- 

In  Rhode  Island^  one  obliged  to  pay  late  how  buildings  shall  be  construct^." 

enhanced  insurance  rates  by  reason  of  West  Virginia  Code  (1891),  p.  435,  $9. 

an  adjoining  proprietor's  violation  of  Charter  authorization  '*  to  make  regu- 

such  ordinance,  may  have  an  action  on  lations   for  guarding    against  damase 

the  case   against  nim   therefor.    Al-  from  fires,*'  imports   power  to  ordain 

drich  V,  Howard,  7  R.  I.  199.  fire  limits,  and  prohibit  the  erection  of 

In  South  Carolina,  as  to  the  right  of  wooden    buildings.     A   building    with 

fire   masters  to  pull  down  buildings,  wooden  studding,  and  with  sides  cov- 

see  White  v.  Charleston,  2   Hill   (S.  ered  with   sheet  iron,  is  a  "wooden" 

Car.)  571.  building,  within  the  ordinance.  Charles- 

In  Tennessee,  as  to  the  duty  of  fire  ton  v.  Reed,  27  W.  Va.  681 ;  55  Am. 

.inspectors,  see  Tennessee  Code  (1884),  Rep.  336. 

^  2299.     An  ordinance  prohibiting  the  In   Wisconsin,  a  village  board  may 

erection  of  a  wooden  building  within  establish  limits  within  which  combusti- 

certain  limits,  does  not,  in  the  consti-  ble  buildings  shall  not  be  erected.    Wis- 

tutional  sense,  impair  the  obligation  of  consin  Annot.  Stat.  ( 1889),  §  892.  Equity 

a  prior  contract  therefor.     Knoxville  will  not  enjoin  a  threatened  violation 

V,  Bird,  la  Lea  (Tenn.)  121;  47  Am.  of  such  ordinance;  and  this,  though  it 

Rep.  326.  prescribe  the  board's  duty  to  get  in- 

In   Texas,  a  council   may  establish  junction  thereof.    Waupun  v.  Moore, 

fire  limits,  and  may  prohibit  not  only  34  Wis.  450;  17  Am.  Rep.  446. 

the  erection  of  wooden  buildings  there-  In  Wyoming,  as  to  the  duties  of  fire 

in,  but  also  their  removal  from  one  wardens,  see    Wyoming  Rev.   Stat, 

point  to  another  therein.     Texas  Civ.  (1887),  §  1922. 

Stat.  (1889),  art.  453.     In  the  absence  The   Ontario  statute  (ch.  174,  J  467, 

of  express  authorization,  a  municipal-  pi.  6),  authorizing  a  municipal  by-law 

ity  cannot    establish  and     declare    a  prohibiting     erection,    within    defined 

wooden  building  thereinto  be  a  nui-  areas,  of  buildings  other  than  with  main 

sance.     Pye  v.  Peterson,  45  Tex.  312.  walls  of  brick,  etc.,  and  roofing  of  in- 

As  to  the    remedy  for    property  de-  combustible  material,  did  not  empower 

stroyed  to  stop  a  conflagration,   see  Hamilton  to  enact  that,  "No  roof  of  any 

Keller  v.  Corpus  Christi,  50  Tex.  614;  building  already  erected  in  the  said  fire 

32  Am.  Rep.  613.  limits  shall  be  relaid  or  recovered,  ex- 

In    Utah,  disorderly  obstruction  of  cept  with  materials  before  enumerated, 

the  extinguishment  of  a  fire  is  a  penal  Reg.  v,  Howard,  4  Ont.  377. 
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already  been  considered  in  discussing  the  public  land  system.*  It 
remains  to  collate  certain  state  legislation  and  adjudication  thereon, 

not  only  as  bearing  upon  town  enlargement,  but  also  upon  the 
rights  and  liabilities  of  towns,  town  officers  and  occupants.  , 

In  England,  as  to  the  power  of  the  acts  of  Congress,  the  interest  of  an  oc- 

fire  brigade,  see  Joyce  v.  Metropolitan  cupant  who  is  an  unmarried  woman, 

Board  of  Works,  44  L.  T.  8ii.  remains  her  separate  property  on  her 

1.  Public    Lands,  vol.  19,   p.   363.  marriage;  the  fact  that  the  husband 

See  U.  S.  Stat.  (1878),  ^  238io  ei  seq.  advanced  the  funds  necessary  to  get  a 

See  also  Davis  v.   Weibbold,  139   U.  conveyance  from  the  town  authorities, 

S.  507.  does  not  render  it  community  property. 

In  Utah^  the  provisions  of  the  town-  Morgan   v.  Lones,  80  Cal.  ^17.    But 

site  law  **  shall  not  apply  to  military  compare  Morgan  v.  Lones,  70  Cal.  58. 

or  other  reservations  heretofore  made  Under  that  of  1867  to  quiet  titles  in 

by  the  United  States,  nor  to  reserva-  Petaluma,  the  town  had   the  right  to 

tions   for  lighthouses,  custom-houses,  the    use    of  the    public    squares  and 

mints,  or  such  other  public  purposes  streets,  as  against  individuals'  adverse 

as  the   interests  of  the  United  States  possession    acquired  after  March  ist, 

may  require,  whether  held  under  reser-  1867.    Jones  v.  Petaluma,  t6  Cal.  330. 

vations  through  the  land  office  by  the  But  under  those  of  1864  and  1865,  P^^' 

title  derived  from  the  crown  of  Spain,  emption   rights  therein   could  be  ac- 

or  otherwise/'     Utah  Comp.  L.  (x888),  quired  by  bona  fide  settlers.     Jones  v, 

§  305.     See  Dooly  Block  v.  Salt  Lake  Petaluma,  38  Cal.  397.     Compare  Neil 

Rapid   Transit  Co.   (Utah,   i893),"  33  v,  McNear,  57  Cal.  424.     Under  that 

Pac.  Rep.  229;   Rogers  v.  Thompson  of  1866  to  quiet  title  in  Benicia,  a  deed 

(Utah,  1893),  33  ^^^'  Rep.  234.  by  a  bona  fide  occupant  conveying  all 

In  Alabama,  any  person  can  divide  subsequently  acquired  title,  will  pre- 

his  land  into  town  lots,  by  survey,  re-  vent    enforcement   of  title  from   the 

cording,   etc.    Alabama  Acts    (1887),  town.    Carroll  t;.  Benicia,  40  Cal.  386. 

p.  93.  Under  that  of  1867  for  the  relief,  etc., 

In  Arizona,  the  authorities  of  an  in-  the  town  authorities  were  mere  true- 

corporated  town,  or  if  unincorporated,  tees  for  the  occupants ;  the  trust  to  be 

the  probate  or  the  county  judge  may,  exercised  as  the  legislature  might  pre- 

on  petition,  cause  entry  of  a  town  site,  scribe.    In  a  petition  to  them  for  a 

survey,  etc.  Arizona  Rev.  Stat.  (1887),  deed,  a  reference  to  a  map  showing  a 

§  167.    The  trustee  of  a  town  site  may,  street  laid  out,  would  not  effect  a  dedi- 

on  petition  and  with  the  advice  of  the  cation  to  public  use.    Cerf  v,  Pfleging, 

school  -  trustees,    establish     sites     for  04  Cal.   131.      Compare  Eversdon   7\ 

schools.    If  the  town  be  a  county  seat,  Mayhew,  05  Cal.  i ;  San  Leandro  v. 

the  trustees  may  on  petition,  with  the  LeBreton,  72  Cal.  170.    The  exception 

consent  of  the  supervisors,  establish  a  as  to   mining  property,    U.   S.    Rev. 

site  for  a  courthouse,  etc.,  §  180.  Stat,  ^  2392,  applies  only  to  a  mine  that 

It  was  held  that  a  deed  by  the  mayor  one  had  reason  to  believe  existed  at 

of  Tombstone,  conveying  2,100  out  of  the  time  of  the  town-site  grant.  Smith 

2,300  lots  of  a  town  site  to  a  company,  v.    Hill,    89    Cal.    122 ;    Richards  r. 

was  evidently  for  speculation,  a  breach  Dower,  81  Cal.  44.     Compare  Dower 

of  the  trust,  and  invalid.    Clark   v.  v,    Richards,  73    Cal.    477;   Amador 

I'itus  (Arizona,  1886),  11  Pac.  Rep.  312.  Queen  Min.  Co.  v,  Dewitt,  73  Cal. 482. 

In  the  Town-Site  Act  of  Congress  of  In  a  conveyance  under  the  act  of  1867, 

1867,  the  **  occupant,"  for  whom  the  description  by   reference  to    a  street 

probate  judge  holds  in  trust,  is  the  one  does  not  have  the  effect  of  dedication, 

in  actual  possession.    Singer  Mfg.  Co.  Cerf  t;.   Pfleging,  94  Cal.  131.    A  pat- 

V,  Tillman  (Arizona,  1S09),   21    Pac.  ent  to  a  town  site  conveys  a  perfect 

Rep.  818.  title  in  fee,  except  as  to  such  land  as 

In   Arkansas,  where,  under  U.  S.  was  known  to  contain  valuable  mines 

Rev.    Stat.,   $   2387,   the  patent  for  a  before   issuance  of  the  patent.     Mc- 

town  site  has  issued  to  the  mayor,  he  Cormick  v.   Sutton,  97  Cal.  373,  cit- 

holds   the  legal  title  of  town  lots  in  ing  Deffeback  v,   Hawke,   115  U.  S. 

trust  for  the  occupants  thereof.    Jones  392 ;  Davis  v,  Weibbold,  139  U.  S.  507. 

V,  Eureka  Imp.  Co.,  53  Ark.  191.  In    Colorado,  as  to  the  disposal  of 

In  California,  under  the  town-site  lots  under  the  town-site  acts  of  Con- 
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gress,  to  whom,  etc.,  practice,  etc.,  see  bate  judge  and  corporate  authorities 
Colorado  Annot.  Stat.  (1S91),  §  4335;  thereupon,  see  Riggs  v.  Anderson,  47 
Cofteld  I'.  McClellan,  i  Colo.  371 ;  16  Kan.  66;  Winfield  Town  Co.  v.  Maris, 
Wall.  (U.  S.)  334;  Steel  v,  St.  Louis  11  Kan.  128;  Independence  Town  Co. 
Smelting,  etc.,  Co.,  106  U.  S.  450;  v,  DeLong,  11  Kan.  152;  Sherry  v, 
Denver  v,  Kent,  i  Colo.  342;  Cook  v,  Sampson,  ii  Kan.  611 ;  McTaggart  v. 
Rice,  2  Colo.  137;  Eyster  v.  Gaff,  2  Harrison,  12  Kan.  62 ;  Emmert  i>.  De- 
Colo.  238;  Logan  v,  Clough,  2  Colo.  Long,  12  Kan.  67;  Setter  v.  Alvey,  15 
137;  Clayton  v.  Spencer,  2  Colo.  378;  Kan.  157;  Fessler  v.  Haas,  19  Kan. 
Smith  i;.  Pipe,  3  Colo.  187;  George-  216;  Yoxall  v,  Osborne  County,  20 
town  V.  Glaze,  3  Colo.  230 ;  Tucker  Kan.  581 ;  Allen  r.  Houston,  21  Kan. 
V.  McCoy,  3  Colo.  286;  Downing  v.  194;  Mathews  v.  Buckingham,  22  Kan. 
Brown,  3  Colo.  571 ;  Mills  v.  Buttrick,  166;  Jackson  v,  Winfield  Town  Co.,  23 
4  Colo.  123;  Adams  t;.  Binkley,  4C0I0.  Kan.  542;  Rath  bone  v.  Sterling,  25 
247;  Poire  V.  Wells,  6  Colo.  406 ;  An-  Kan.  444;  Guffin  r.  Linney,  26  Kan. 
derson  v.  Bart  els,  7  Colo.  256;  717;  Doster  v.  Sterling,  33  Kan.  381; 
Schwenke  v.  Union  Depot,  etc.,  Co.,  7  Marysville  Invest.  Co.  v,  Munson,  44 
Colo.  512;  Murray  t;.  Hobson,  10  Colo.  Kan.  491;  Atchison,  etc.,  R.  Co.  v. 
66 ;  Mills  v,  Hobson,  10  Colo.  81 ;  As-  Manley,  42  Kan.  577 ;  Sherman  Center 
pen  7;.  Rucker,  10  Colo.  184;  Aspen  v.  Town  Co.  v,  Russell,  46  Kan.  382; 
Aspen  Town,  etc.,  Co.,  10.  Colo.  191 ;  Greiner  v.  Fulton,  46  Kan.  405. 
Chever  v,  Horner,  11  Colo.  69;  142  U.  A  street  dedicated  by  filing  the  plat 
S.  122 ;  Denver  v,  Pearce,  13  Colo.  383 ;  of  a  congressional  town  site,  on  vaca- 
Wheeler  v.  Wade,  i  Colo.  App.  66;  tion  reverts  to  the  abutting  owners  in 
Webber  v.  Petty,  2  Colo.  App.  63;  proportion  to  frontage,  according  to 
Rice  V,  Goodwin,  2  Colo.  App.  267.  Kansas  Act  of  1872,  and  not  according 

In  Ideiho^  as  to  the  duty  of  corporate  to  the  second  proviso  of  §  811  of  Gen. 

authorities  or  of  the  probate  judge  to  Stat.  (1889).     Showalter   v.   Southern 

enter  town  sites  at  the   United  States  Kan.  R.  Co.,  49  Kan.  421. 

land  office,  and  establish  claims  of  in-  In  Kentucky^  as  to  the  duties  of  the 

habitants  under  acts  of  Congress  and  trustees  in  the  platting  of  towns  and 

regulations  of  the  secretary  of  the  in-  the  conveyance  of  lots,  see  infra^  this 

terior,  ^ee  Idaho   Rev.  Stat.   (1887),  §  Mt\e,  Powers  and  Privileges, 

2200  etseq.  In  Michigan ^9&  to  the  platting  of 

An  action  under  the  town-site  act  to  town  sites,  see  Michigan  Gen.   Stat, 

settle  adverse  claims,  is  in  the  nature  (1890),  ^  1473  et  seq. 

of  a  suit  in  equity  to  quiet  title.     For-  The  fact  that  village  police  regula- 

sythe  V,  Richardson,  i  Idaho  459.  tions  were  en  forcible  within  the  area 

Occupancy  of  one  le^al  subdivision  of  a  proposed  township  common,  was 
does  not  draw  to  it  another  legal  sub-  held  to  raise  no  presumption  against 
division,  though  immediately  adjoining,  the  township  proprietoiy  rights  there- 
Thompson  V.  Holbrook,  i  tdaho  609.  in.  Atty.  Gen*l  v.  Burrell,  31  Mich.  25. 

In  Illinois^  as  to  the  proper  certifi-  In  Minnesota^  as  to  the  survey  and 

cation  of  a  town  plat,  see  Auburn  v,  dedication  of   town  plats,  see  Minne- 

Goodwin,  128  111.  57;  Eckhart  v.  Irons,  soia  Gen.  Stat.  (1891),  ^  2166  et  seq.  As 

128  111.568.    As  to  the  proper  acknowl-  to  the  entry  of  town  sites  under  the 

edgment,  see  Gould  7^.  Howe,  131  III.490.  Act  of  Congress  of  1854,  see  §  4091. 

In   Indiana^   as   to  the   platting  of  Under  the  Act  of  Congress  of  1844, 

towns,  see  Indiana  Rev.  Stat.  (1888),  the  United  States  land  officers'  allow- 

^  3374.  ance  or  disallowance  of  a  town-site  en- 

In  loiva^  a  town  plat  showing  in  the  try  is  conclusive.     Mankato  v.  Meag- 

center  a  tract  marked  "  Public  Square,"  her,  17  Minn.  265.  But  the  state  courts 

is  held  to  import  a  dedication.    Young  may    determine    who    were    the    oc- 

V,  Oskaloosa   (Iowa,  1893),  56  N.  W.  cupants  thereunder.     Leech  v.  Ranch, 

Repi  177.  3  Minn.  448.    That  the  county  judge 

In  Kansas^  the  provision  for  entry  of  properly  performed  his  duty  as  trus- 

town  sites  is  like  that  of  Idaho^  already  tee,    will  be    presumed    beyond    any 

mentioned.     Kansas  Gen.  Stat.  (1889),  questioning  by  a  stranger  to  the  title. 

§  7038.     As  to  the  copartnership  rights  He  may  convey  to  beneficiaries  before 

and  liabilities  of  owners  of  town  lots,  issuance  of  the  patent  by  the  United 

see  §  7051  et  seq.  States,    Taylor  v,    Winona,    etc.,  R. 

As  to  the  rights  of  occupants  and  Co.,  45  Minn.  66.    A  deed  of  the  fee 

claimants,  and  the  duties  of  the  pro-  from  the  trustee  will  be  subject  to  the 
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dedication,  though  at  the  time  thereof  tance.    Coles  v,  Yorks,  36  Minn.  388. 

there  was  no  grantee  capable  of  tak-  But  compare  Turnbull   v.  Schroeder, 

ing.     Winona  v.  Huff,   11   Minn.  119,  29   Minn.  49;    Rochat  v.  Emmett,  35 

citing  Cincinnati  v.  White,  6  Pet.  (U.  Minn.  420. 

S.)   440.    The    trustee's    deed    estops        Where,   after  the   owner  had   con- 

him  and  his  representatives  from  denj-  veyed  an  inland  block  with  reference 

ing  that  the  grantee  was  an  occupant  to  his  plat,  the  water  of  Duluth  Bay 

Morris  v.  Watson,  15  Minn.  212.    The  encroached  thereon,  it  was  held  that 

right  of  a  bona  fide  purchaser  from  an  the  grantee  could  not  reclaim  and  use 

occupant,  was  held   to  be  superior  to  the   intervening  submerged  block  and 

that  of   the   holder  of  a  prior  unre-  street.     Gilbert  v.  Eldridge,  47   Minn, 

corded  conveyance.  Davis  v.  Murphy,  210.  Compare  Duluth  v.  St.  Paul,  etc., 

3  Minn.  1x9.     A  right  of  entry   may,  R.  Co.,  49  Minn.  201    (diagram)  ao2. 
even  after  the   plat  is   made  and  re-         On  a  town  plat,  a  notation,  *' County 

corded,  be  lost  by  abandonment.  Weis-  Block,"  was  held  not  to  be  sufficient 

berger  v,  Tenn,  8  Minn.  456.    Agree-  evidence  of  a  donation  or  grant  to  the 

ments  as   to   entry   of  town   sites  on  county.     Hennepin  County  v.  Dayton, 

unsurveyed   lands  are  not  necessarily  17  Minn.    260.     So,  also,  a  notation, 

illegal.  Wood  v,  Cullen,  13  Minn.  394.  "  Reserved  for  right  of  way.   Line  of 

The  fact  that  a  penalty  is    imposed  S.  M.  R.  R.''  was   held  to  establish  no 

upon  an  owner  selling  before  due  rec-  donation  to  a  railroad  corporation  of  a 

ord  of  the  plat,  etc.,  does  not  import  strip  that  was  left  undivided  into  lots, 

avoidance   of    the    sale.    De  Mers  v,  Watson  v,  Chicago,  etc.,    R.  Co.,  46 

Daniels,  39  Minr\.  158.  Minn.  321. 

The  occupant    takes  subject  to  the        Parol  evidence  was  held  admissible 

public  easement  in  the  adjoining  to    supplement  a   plat    that  failed  to 

street.     Harrington  v.   St.  Paul,   etc.,  comply  with  the  town -site  law.    Borer 

R.  Co.,  17  Minn.  215.    The  abutter  has  v,  Lange,  44  Minn.  281 ;  Reed  v,  Lam- 

an    easement   in    the  street  the  full  mel,  28  Minn.  306;  Ames  t^.  Lowry,  30 

width,   for   light  and   air.     Adams  v,  Minn.  283;  Sanborn i^.Mueller, 38  Minn. 

Chicago,  etc.,  R.  Co.,  39  Minn.  286;  27.     So,  also,   to    determine   whether 

Lamm    v,  Chicago,   etc.,    R.   Co.,  45  a  blank  space  upon  the  plat  was   in- 

Minn.  71,  tended   to   be  dedicated   for  a   public 

Joint  owners  platting  a  town,  have  wharf.     Hurley  v.  Rum   River  Boom 

no  easement  or  right  of  way  distinct  Co.,  34  Minn.  143  (diagram  at  p.  145), 

from  that  granted  the  town.   Patterson  citing  Eastland  v,  Fogo,  58  Wis.  274. 

V.  Duluth,  21  Minn.  493.     A  corpora-  Compare  Downer  v.  St.  Faul,  etc.,  R. 

tion  may  take  town-site  land.  Mankato  Co.,  23  Minn.  271;  also  the  *' Eagle 

Xf.  Meagher,  17  Minn.  265.     A  county  Park"   case,  Middleton  v,    Wharton, 

may  be  a  beneficiary  therein,  and  ac-  41  Minn.  266. 

quire  absolute  title,  in  fee.    Blue  Earth        The  trustee  has  no  power  to  dedi- 

County  V,  St.  Paul,  etc.,  R.    Co.,  28  cate  land  for  streets.     Buffalo  v.  Harl- 

Minn.  503.  In  order  to  title,  occupancy  ing,  50  Minn.  551.  As  to  the  sufficiency 

must  be  actual  and  not   merely  con-  of  a  deed  executed  by  the  members  of 

structive.    Carson  r.  Smith,  12  Minn,  the  council,  see  Remillard  t;.  Blackmar, 

546.     Upon  the  decease  of  an  occupant,  49  Minn.  49a 

his  minor  heirs  are  not  prejudiced  by         In  Missouri^  as  to  the  restrictions  im- 

failure  to  file  claims  in  due  time.    Coy  posed  by  the  amendatory  act  of  1887 

V,  Coy,  15  Minn.  119.    As  to  when  the  concerning  plats  and  additions,  see  State 

title  vests,  see  Castner  v.  Gunther,  6  v.  Chase,  42  Mo.  App.  343. 
Minn.  1 19.     As  to  requisites  of  an  oc-         In  Montana^  on  petition  of  a  majority 

cupant's  procedure  to  compel  convey-  of  the  resident  property  owners  to  the 

ance  by  the  town  authorities,  see  Cath-  corporate  authorities  of  the  town,  or  if 

cart  7'.  Peck,  ix  Minn.   45.     As  to  the  it   be   unincorporated,   to   the   probate 

reservation  of  a  right  to  conduct  water  judge,  a  town  site  may  be  entered  in  the 

across  streets,  see  Wilder  v.  De  Cou,  public  land  office,  in  trust,  etc.,  within 

26  Minn.  10.  the  Act  of  Congress  of  1867.   A  survey 

The  court  may  direct  an  incorrectly  and  plat  shall  be  made,  and  no  lot  shall 

numbered  plat  to  be  amended.     Rice  exceed  4200  square  feet.     Claimants  of 

V.  Kelset,  42  Minn.  511.    In  a  convey-  lots  must  file   a  statement  within  two 

ance,  reference  to  lot  and  block,  ac-  months  after  the  date  of  the  first  publi- 

cording  to  the  recorded  plat,  was  held  cation  of  notice.     Each  maj'  preempt 

to  prevail  over  bounds, course,  and  dis-  two  lots,  "and  such  additional  lot  or 
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IV.  OOVEBHHEKT — 1.  Ooverniiig Bodies ;  Ordinances. — In  England, 
from  time  immemorial,  there  have  been  towns  governed  by  boards 

lots  upon  which  such  claimant  may  sion  or  addition  to  a  municipal  corpora- 
have  substantial  improvements  of  the  tion  made,  by  survey,  platting,  erection 
value  of  not  less  "  than  $250.  If  ag-  of  corner-stones,  etc.  Ohio  Rev.  Stat, 
grieved,  he  may  appeal  from*  the  award  (1890),  §  2597.  For  procedure  on  rc- 
of  the  authorities  or  judge,  upon  the  vision  of  plats,  and  renumbering  of  lots, 
evidence,  and  receive  deed  after  the  see  ^  2619.  As  to  when  a  convey- 
final  determination  by  the  district  court,  ance  operates  as  a  revocation  of  the 
Plats  must  be  acknowledged,  and  must  dedication  of  a  street  on  a  plat,  see 
designate  the  surveyor's  monuments.  Lockland  v.  Smiley,  26  Ohio  St.  94. 
A  copy  must  be  filea  with  the  county  In  Oklahoma^  as  to  town -site  pro- 
clerk,  the  paper  whereof  must  not  ex-  cedure,  see  Oklahoma  Stat  (1890),^  775 
ceed  30  by  36  inches.  Montana  Comp.  et  seg.  As  to  appeal  from  an  award  of 
Stat.  (1887),  p.  1 2 18  ei  seq,  the  trustees,  see  McDaid  v,  Ter.  (Okl. 

The  trust  position    of    the    probate  1S92),  30  Pac.  Rep.  438. 

judge  under  the  town-site  law  is  quasi-  The  Federal  Act  of  1890  to  provide 

judicial.     In  any  collateral  proceeding,  for  town-site  entries  of  lands  in  Okla- 

his  deed  is  conclusive.     Ming  v.  Foote,  koma,  empowered  the  secretary  of  the 

9  Mont.  301.     As  to  requisites  of  entry  interior  to  provide  for  an  appeal  to  the 

for  dedication,  see  Hershiield  i*.  Rocky  commissioners    of    the    general    land 

Mt.  Bell  Tel.  Co.,  12  Mont.  loa.  office  in  case  of  contest.     Pending  an 

The  judge  of  probate  cannot  lawfully  appeal   from   the   trustees,    they   must 

establish  by  plat   a  street  over  lands  decline  to  issue  a  deed  to   the  appel- 

actually  occupied  as  a  residence  when  lee.     McDaid  v.  Ter.,  i  Okl.  93,  citinjsr 

the  entry  was    made.     Helena  v.  Al-  Moore  v.  Robbins,  96   U.  S.  530,  and 

bertose,  o  Mont.  499.  distinguishing  Snyder  v.   Sickles,  98 

In  Nevada^  upon  receipt  by  the  clerk  U.  S.  3 10. 

of  the  district  court  of  the  papers  to  be  In    Oregon^  as   to  the   requisites   of 

filed  with  him  in  the  cases  mentioned  procedure  in  town  platting,  see  Oregon 

in  the  town-site  acts  of  Coneressof  1844  Annot.  L.  (1892),  %  4178  et  s^q, 

and  1866,  he  must  notify  tne  claimant  As  to  the  rights  of  parties  claiming 

or  his  agent  that  the  claim  is  contested,  under  the    Oregon  Territorial  Act  of 

and   either   party   may   appeal    within  Congress  of  1S48,   and   the  town-site 

twenty  days.  Nevada  &en.  Stat.  (1885),  acts,  see  Stark  v,  Starrs,6  Wall.  (U.  S.) 

§  403.     As  to  the  duties  of  the  corpo-  402    (decided   in   1867),  and    Stark    t'. 

rate  authorities  to  convey  title  under  Starr,  i  Sawyer    (U.  S.)    15  (decided 

the  Act  of  Congress  of  1867,  see  §  411  in  1870). 

€t  seq.  In  Utah,  as  to  the  procedure  under 

The  town-site  act  of  Congress  is  par-  the  act  of  1869,  in  furtherance  of  the 
amount  to  the  state  law.  The  intent  privileges  conferred  bv  the  Act  of  Con- 
therein  was  to  protect  actual  citizens  gressof  1867,  see  6^/aii  Comp.  L.  (1888), 
against  mere  speculators.  Only  actual  ch.  5,  p.  X44.  As  to  platting  and  dedi- 
occupancy  entitles  one  to  a  deed.  Lech-  cation  by  the  owner,  see  Sess.  L.  ( 1890) , 
ler  V,  Chapin,  i2  Nev.  65.    The  deed  ch.  50. 

ma^'  be   collaterally   attacked   for  the  In    Washington,   see   Newhouse    z\ 

grantee's  non -occupancy.  Tread  way  f.  Simino,  3  Wash.  648 ;  Rund  r.  Jensen, 

Wilder,  8  Nev.  91 ;  9  Nev.  67.    Sub-  j   Wash.  785 ;    Kellogg  v.  Sessions,  4 

division  and  platting  are  requisite  to  Wash.  814. 

appropriation.     Robinson  v.  Imperial  The  Wisconsin  statutory'  requirement 

Silver  Min.  Co.,  5  Nev.  44.     Compare  as  to  the  plat  must  be  complied  with 

Stark  t;.  Starr,  i  Sawyer  (U.  S.)  15.  as  essentiallj'  as  incase  of  conveyance 

In  New  yersey,  the  county  superin-  between  individuals.     Emmons  v.  Mil- 

tendent  of  schools  fixes  the  boundaries  waukee,  32  Wis.  434. 

of  school  districts.     New  yersey  Re-  On  the  formation  of  a  new  county, 

vision  (1877),  p.  1074,  ^  H*  *^^  successor  of  the  county  judge  may 

In  New  Mexico,  as  to  the  procedure  execute  the  trust  deed.     Whittlesey  r. 

concerning  town  sites,  see  A^tfw  Af^xic^  Hoppenyan,   72   Wis.   140;  Tucker   v, 

Comp.  L.  (1884),  §  1706.  Whittlesey,  74  Wis.  74. 

In   Ohio,  any  proprietor  can   have  a  In  Wyoming,  as  to  the  procedure  in 

hamlet  or  village  laid  out,  or  subdivi-  disposal  of  town-site  lands,  see  Wyo^ 
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which  have  many  of  the  powers  and  duties  of  town  boards  in  some 
•of  the  United  States.^ 

In  those  states  in  which  the  county  is  the  chief  political 
unit,  many  of  the  sanitary  and  police  powers  that  in  other 
states  are  vested  in  the  town  authorities,  are  vested  in  the  county 
board.  In  such  states,  however,  these  powers  are  sometimes  rele- 
gated *  to  certain  towns  by  special  municipal  charter.'  In  many 
states,  the  town  elects  a  board  of  trustees  to  execute  its  principal 
corporate  powers,  their  function  as  a  local  board  resembling  that 
of  the  county  board  of  supervisors  or  commissioners  in  the  former 
class  of  states.     In  New  England^   Nebraska^  and  some  other 

minff  Rev.  Stat.  (1887),  §  1388  et  seq»^  ministrators  found  within  the  franchise, 

and  amendment,  Sess.  L.  (1 8oiB},ch.  46.  shall   be  s^zed   by  the  jurats,    .    .    . 

Requisitesof  the  plat,  ^  1401.  and  when  they  ascertain  the  quantity, 

I.  That  of  Romney  affords  an  inter-  thej'  shall  deliver  them  to  him  who  is 
esting  example  of  our  English  proto-  the  nearest  of  blood,  to  whom  no  inher- 
type.  In  the  library  of  St.  Gather-  itance  can  descend,  who  of  right  shall 
ine's  Hall,  Cambridge,  is  preserved  a  have  the  ward  if  he  will  sue  for  it,  find- 
copy  of  the  '*  Customal  "  of  the  town  of  ing  sufficient  pledges.  ...  16.  Item, 
Romney,  in  the  time  of  Edward  III.  — -It  is  used  that  ifa  strange  man  dwell 
It  is  embodied  in  the  town  clerk*s  reg-  in  the  town,  in  a  suspicious  place,  the 
ister  for  1353.  It  is  in  Norman,  and  jurats  and  the  bailiff  shall  demand  of 
the  following  is  a  literal  translation  of  his  host  if  he  will  engage  that  this  sus- 
pertinent  portions:  picious  person  shall  bear  himself  as  a 

**  IminrlxnU. — It  is  used  from  year  to  lawful  man.  .  .  .  If  he  says  he  is  a 
year  to  elect  twelve  jurats  to  guard  man  of  good  fame,  let  him  have  a  rea- 
and  govern  the  said  town,  according  to  sonable  day  to  get  from  his  country  a 
the  points  of  their  commission.  .  .  .  letter  of  good  conversation  under  an 
They  shall  render  to  us  a  reasonable  authentic  seal.  •  .  •  37.  Item, —  If 
account  of  all  their  receipts  and  ex-  any  be  found  cutting  a  purse  within 
penses.  ...  2.  Item. — If  any  baron,  the  franchise,  at  the  suit  of  the  party, 
after  election  by  the  said  commonality,  let  him  be  put  in  the  pillory,  and  after- 
will  not  be  obedient  to  serve  the  said  wards,  at  the  said  suit,  let  one  ear  of 
office  of  jurat,  the  bailiff,  or  all  the  his  head  be  cut  off,  and  let  him  be  led 
commonality,  shall  go  to  his  house,  and  to  one  end  of  the  town,  and  he  shall 
the  said  disobedient  person,  his  wife  abjure  the  town  without  any  return, 
and  his  children  and  the  rest  of  his  ...  40.  Item. — It  is  used  that  no 
family,  they  shall  oust  from  the  house,  shipway  shall  be  holden  unless  the  war- 
and  shall  close  the  windows,  and  his  den  be 'there  in  his  proper  person,  sit- 
goods  shall  they  seal  up  and  seques-  ting,  and  with  him  the  mayors  and 
trate,  and  so  they  shall  remain,  until  he  bailiffs  of  the  cinque-ports,  first  to 
is  willing  to  do  the  said  office  of  jurat,  make  inquest  by  twelve  barons  there 
.  .  .  4.  Item. — It  is  used  that  the  sworn,  if  any  man  has  spoken  treason 
jurats  may,  by  virtue  of  their  office,  against  our  lord  the  kingor  his  kingdom. 
take  distress  and  make  sequestration,  Or  if  any  man  has  counterfeited  the  seal 
without  bailifiF,  for  debts  due  to  the  com-  of  our  lord  the  king,  and  of  false  mone^'- 
inonality.  ...  5.  Item, — The  said  ers,  and  treason  found  and  concealed.*' 
jurats  may  make  attachment,  without  See  7  L.  Mag.  &  Rev.  (18^9)  300. 
bailiff,  upon  all  those  whom  they  find  2.  Afary/ay/</ Pub.  Gen.  Laws  (188S), 
rebels  touching  the  service  of  our  lord  p.  406  et  seq.  See  also  Counties,  vol. 
the  king.  ...  12.  Item. — It  is  used  4,  p.  345;  Municipal  Corporations, 
that,  in  case  a  man  and  his  wife,  dwell-  vol.  15,  p.  1028.  As  to  boards  of  equal- 
ers  and  free  in  the  said  town,  have  chil-  ization,  see  supra^  this  title,  Enlarge- 
dren   between  them  free  born,  and  the  ment;  Severance. 

father  and  mother  die,  or  the  father  die  8.  Seetheamended  charter  of  Hagers- 

and  the  widow  take  another  husband,  or  town,  Maryland  Sees.  L.  (1892),  p.  34 

she  die  a  widow,then  the  goods  and  chat-  et  seq.;  and  the  charter  of  Luray,  South 

tels  in  the  hands  of  the  executors  or  ad-  Carolina  Acts  (1891),  p.  1380. 
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states,  the  statutes  commit  to  the  electors  at  large,  assembled  in 
an  annual  meeting,  the  main  direction  of  the  town  business.^ 

It  would  be  difficult,  without  inconveniently  cumbersome  ex- 
ceptions, to  formulate  any  useful  general  statement  of  legislative 
and  executive  powers  of  "  meetings,"  "  selectmen,*'  **  chosen  free- 
holders," "  corporate  authorities,"  "  supervisors"  and  "  trustees," 
in  police  and  sanitary  and  cognate  matters.  An  assertion  that, 
even  in  so  small  a  state  as  Rhode  Island  or  Delaware^  the  general 
statutes  leave  little  scope  for  local  ordinances,  would  be  inaccu- 
rate. It  is  indispensable  to  resort  to  specification  and  collation  of 
the  pertinent  statutory  provisions  of  the  states  respectively.* 

1.  See  infra^  this  title,  Meetings.  In  Arizona^  the  board  of  town  trus- 

2.  See  supra,  this  title,  Fine  Limits;  tees  appoint  the  executive  officers;  levy 
infra y  this  title,  Powers  and  Privi-  taxes;  and  make  ordinances  to  regulate 
leges ^zXhO  Officers — Powers  and  Duties,  the  registration  of  voters,  to  provide 
See  also  Municipal  Corporations,  for  the  preservation  of  the  peace,  to 
vol.  15,  pp.  1039,  1057,  1080,  1122,  1167;  establish  aboard  of  health,  to  maintain 
Ordinances,  vol.  17,  p.  235.  pest-houses,  to  procure  legal  advice,  to 

In  Alabama^  ^  the  corporate  author-  restrain  cattle  and  dogs,  to  prohibit 
ities'*  of  the  town  may  pass  necessary  immoral  shows,  to  fix  licenses  for  car- 
by-laws  and  ordinances;  license  amuse-  rying  on  business,  games,  or  amuse- 
ments and  liquor-selling ;  prohibit  ments,  to  regulate  hours  for  liquor- 
gaming,  houses  of  ill-fame  and  breaches  selling  and  gambling,  to  prohibit  sales 
of  the  peace ;  establish  watches  and  pa-  to  minors  or  habitual  drunkards,  to 
trols;  repair  streets  and  drains;  license  designate  places  of  imprisonment,  and 
carriages  running  for  hire;  appoint,  and  to  apply  the  fund  from  licenses  and 
fix  compensation  of,  necessary  officers;  fines.  Arizona  Rev.  Stat.  (1887),  ^ 
impose  fines  and  sentence  men  (but  not  161  et  seq, 

women)  to  labor  on  streets;  supply  va-  In  Arkansas,  the  town  council  may 

cancies  in  their  own  body ;  purchase,  fill  vacancies  in  their  board,  provide 

hold,  and  dispose  of  real  and  of  neces-  by  ordinance  for  the  election  of  a  treas- 

sary  personal  property;  and  levy  town  urer,  marshal,  and  necessary  subordi- 

taxes.     Alabama  Code  (1886),  ^§  1500,  nate  officers,  and   prescribe  their  du- 

1504.  ties  and  compensation.  Arkansas  Dig. 

Otherwise,  as  to  an  ordinance  pro-  Stat.  (1884),  ^  795. 

hibiting  the    importation   of  second-  The  mayor,  as  president,  cannot  or- 

hand  clothing.    Greensboro  v.  Ehren-  der  a  member  to  be  forcibly  excluded 

reich  (Ala.  1087),  ^  ^^'  Rep.  725.^  from  a  council   meeting  for  any  dis- 

A  charter  authorizing  the  prohibition  orderly  behavior  that  does  not  threaten 

of  *''  retailing,"  etc.,  was  held  not  to  au-  personal  injury,  or  arrest  the  progress 

thorize  an  ordinance  prohibiting  a  sale  of  business.    Thompson  f.  Whipple, 

in  less  quantities  than  twenty  gallons.  54  Ark.  203. 

Harris  t'.  Livingston,  28  Ala.  577.  '   The    council    cannot    appropriate 

An  ordinance  was  held  valid  which  money  to  aid  in  building  a  courthouse 

made   it  the  duty  of  the  marshal  to  for  the  county,  to  be   located  in  the 

impound  hogs  running  at  large  within  town.     Russell  v.  Tate,  52  Ark.  541. 

the   corporate    limits,  and   sell   them  A  town  ordinance   which   unquali- 

upon  forty-eight  hours*  notice,  if.  not  fiedly  makes  the  keeping  of  bees  a  nui- 

redeemed  by  the  owner  paying  the  ex-  sance,  is  invalid.  Arkadelphia  v.  Clark, 

pense;  and  it  could  apply  to  animals  of  52  Ark.  23.     So,  also,  is  an  ordinance 

non-residents  so  running.     Folmar  v,  imposing    convict     labor    on    streets. 

Curtis,  86  Ala.  354.  Ward  z\  Little  Rock,  41  Ark.  526;  48 

Courts  will  not  set  aside  a  by-law.  Am.  Rep.  46. 

unless  its  unreasonableness  be  clearly  A  municipal  ordinance  may  be  void 

shown.     Marion  v.  Chandler,  6   Ala.  in  part   and  valid  pro  tanto.     Eureka 

899.     Further,   as   to  ordinances,   see  Springs  v.  O'Neal,  56  Ark.  350. 

Birmingham  v.  Alabama,  etc.,  R.  Co.  A  license  fee  of  $25  for  a  ferry  priv- 

(Ala.  1^3),  13  So.  Rep.  141.  ilege,   was   held    to  be    a   reasonable 
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regulation  and  not  a  tax,  in  Arkadei-  hibit  a  lawful   business,  and  to  be  in- 

phia  Lumber  Co.  v.  Arkadelphia,  56  valid.   Ex  p.  Whitwell,  98  Cal.  73.  An 

Ark.  370.  ordinance   forbidding   liquor    in    any 

Under  Arkansas  Act,  1891,  p.  97,  a  dance  cellar  or  place  where   females 

conviction  in  a  mayor's  court  for  vio-  wait  or  attend  on  any  person,  was  held 

lation  of  a  town  ordinance,  will  bar  a  not  to  contravene  (Zalifornia  Const., 

prosecution    before   a    justice   of    the  art.  20,  §   18,  namely,  that  no  person 

peace  for  the  same  offense,  although  shall,  on  account  of  sex,  be  disqualified 

the  state  penalty  be  not  for  the  same,  from  pursuing  any  lawful  vocation.  Ex 

Richardson  v.  State,  56  Ark.  367.  /.  Hayes, 98  Cal.  555.  Seethe  requisites 

Under  Arkansas  Dig.  L.,  §§  5860-  of  attestation   and  the  publication  of 

5863,  an  incorporated  town  is  entitled  to  ordinances  of  a   municipal   board,  in 

nnes  collected  in  the  mayor's  court,  for  San   Diego  County  xk  Seifert,  97  Cal. 

violations  of  town  ordinances  impos-  594.  A  town  ordinance  prohibiting  an  v 

ing  penalties  for  acts  w^hich  were  also  public  laundry,  except  in  certain  speci- 

offenses  against    the  state.      Hackett  fied  blocks,  without  a  written  permit 

City  V.  State,  56  Ark.  133.  from  the  town  trustees,  is  unconstitu- 

Under  Arkansas  Stat.  (1884),  ^  764,  tional,  being  an  unreasonable  interfer- 

municipal  power  to  punish  *Mascivious  ence  with  a  lawful  occupation.     Ex  p. 

behavior  in  public   places "  was  held  Sing    Lee,    96  Cal.    354,  citing'  Yick 

not  to  authorize  a  town  ordinance  pun-  Wo  v.  Hopkins,  1 18  U.  S.  356.  Further, 

ishing**any  person  whose  known  char-  as  to  municipal  ordinances,  see  Weber 

acter  is  that  of  a  prostitute.''     Buell  v.  v.  Gill,  98  Cal.  462  ;  Partridge  v.  Lucas, 

State,  45  Ark.  336.  90  Cal.  519;  Jacobs  v.  San   Francisco 

In  Ca/f/brxiia,  as  to  governing  bodies  County  (Cal.  1893),  34  Pac.  Rep.  630; 

of  the  six  classes  of  the  municipal  cor-  Williams  v,   Bisagnb   (Cal.  1893),  34 

porations  respectively,  see  California  Pac.  Rep.  640.     An  ordinance  impos- 

Act  of    1883;   California     Pol.   Code  ing  a  license  fee  of  $50  per  month  for 

(1885),  p.  737  «/ j^^.  selling  intoxicating  liquors,  was  held 

The  town  board  of  trustees  may  es-  not  to  be  presumed,  as  a  matter  of  law, 

tablish  by  ordinance  a  board  of  health  to    be    oppressive,    unreasonable,    or 

of  five  persons,  one  to  be  a  practicing  prohibitory  of  trade.     In  re  Guerrero, 

physician,  graduate  of  some  reputable  69  Cal.  88. 

school  of  medicine,  and  one,  if  prac-  Under  the  Colorado  Act  of  1889,  the 

ticable,  a  civil   engineer.     California  corporate  authority  of  towns  organized 

Pol.  Code  (1885),  ^  3061.  for   general    purposes,  is  vested   in   a 

Under  the  California  constitution,  board  consisting  of  one  mayor  and  six 

the   words,  "system  of  town  govern-  trustees.    Co^ra^o  Annot.  Stat,  (i 891), 

ments,"  refer  to  town  organizations,  in  ^  4508. 

their  general   features    like   those  of  A  town  board  or  city  council  will 

other  states.    When  the  system  is  es-  not  be  enjoined  from  legislating  on  a 

tablished,  local  legislatures  make  local  matter  within  the  scope  of  its  charter 

rules;  until  then  the   state  legislature  authority.      Lewis    v.   Denver    City 

cannot  delegate  the  power  to  the  peo-  Water  Works  Co.  (Colo.  1893),  34  P^^* 

pie  of  a  certain  territory.     Ex  p.  Wall,  Rep.  993. 

48  Cal.  279.     A  charter  provision  that  The  rule  (i  Dill,  on  Mun.  Corp.,  §$ 

a  majority  of  the  board  of  town  trus-  89,  316,  329)  that  an  ordinance  must 

tees  shall  be  a  quorum,  imports  that  a  not  be  repugnant  to  the  policy  of  the 

majority    may  organize    at    the   first  state,  was  applied  to  a  prohibition  of 

meeting  time.     Oakland  v.  Carpenter,  selling  goods  on  Sunday,  in  Durango 

13  Cal.  540.  V.  Reinsberg,  16  Colo.  327. 

An  ordinance  prohibiting  the  sale  of  Colorado  Gen.  Stat.,^  33^2,  allowing 

opium,  was  held  valid.    Ex  p.  Hong  a  municipal  council  to  declare  what  is 

Shen,  98  Cal.  681.    An  ordinance  that  a  nuisance,  and   abate   it  by  penalty, 

no  hospital  or  asylum  for  the  insane  does  not  authorize  an  ordinance  dis- 

shall  be  constructed  of  brick  or  iron  or  criminating    between    individuals,   by 

stone,  or  within  400  yards  of  any  dwell-  prohibiting   the  storing  of  green   or 

ing  or  school,  and  that  a  separate  house  dry  hides  or  pelts  within  the  corporate 

be  required  for  each  of  certain  diseases  limits.  May  v.  People,  i  Colo.  App.  157. 

named,  was    held    unreasonable    and  An  ordinance  more  comprehensive 

void.    Ex  /.Whitwell,  98  Cal.  73.    An  than  the  common  law  cannot  be  tested 

ordinance  forbidding  the  maintenance  by  common -law  rules.     Under  the  or- 

of  a  private  asylum,  was  held  to  pro-  dinance  of  the   town  of   Lamar  that 
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"  no  person  shall  engage  in  quarreling,  scavengers,  §§  2041,2050.  They  shall, 
nor  shall  invite  or  defy,'^  etc.,  the  pro-  on  application,  cause  dams  and  reser- 
prietor  of  a  store  cannot  use  force  to  voirs  to  be  inspected  by  the  board  of 
expel  from  the  room  one  who  refuses  civil  engineers,  ^  3698 ;  shall  cause  own- 
to  depart  when  ordered  out.  Metcalf  ers  of  unregistered  dogs  to  be  prose- 
V.  People,  2  Colo.  App.  262.  cuted,  §  3747 ;  may  lay  out  ways  or 
A  recital  in  an  ordinance  that** pub-  discontinue  them,  ^§  2^99,  2708;  shall 
lie  welfare  and  safety  require "  an  act  remove  encroachments  on  highways, 
to  be  done,  is  not  conclusive  upon  §§  2674,  3252 ;  shall  maintain  guide- 
the  judiciary ;  and  it  is  so  held  as  to  posts,  §  2697 ;  shall  compel  needed 
an  ordinance  ordering  the  confining  of  repair  of  turnpikes,  §  2732  ;  shall  regu- 
the  channel  of  a  ditch  to  a  certain  late  as  to  railroad  crossings  and  bridge 
width  by  fluming,  to  prevent  washing  guards,  ^^  3486,  3502 ;  and  may  license 
away  property.  Piatt,  etc.,  Canal,  etc.,  auctioneers,  exhibitions,  junk-shops, 
Co.  V.  Lee,  2  Colo.  App.  184,  citing  pawn-brokers,  and  itinerant  physicians, 
Mugler  V.  Kansas,  123  U.  S.  661.  \  2993  et  seq.  They  supervise  the  enroll- 
Where  the  town  trustees  have  as-  ment  of  the  militia,  §  3140.  They  may 
sumed  control  of  liquor-selling,  a  forbid  the  sale  of  spirituous  liquors  to 
saloon-keeper  holding  a  license  under  persons  receiving  town  aid,  §  3089;  shall 
their  ordinance  therefor,  is  not  liable,  provide  standard  weights  and  measures, 
in  the  absence  of  a  Sunday  ordinance,  ^  3976 ;  shall  provide  for  impounding 
to  be  indicted  under  the  state  Sunday  animals,  ^  3320;  shall  apprehend  rioters 
Law,  Colorado  Gen.  Stat.,  ^  839.  Cun-  and  disperse  loiterers,  ^^  1502-5.  They 
ningham  v.  People,  i  Colo.  App.  may  prevent  the  withdrawal  of  a  has- 
155,  citing  Heinssen  v.  State,  14  tardy  complaint,  §  1209;  and  may  con- 
Colo.  228.  But  compare  Mclnerney  trol  the  erection  and  maintenance  of 
V.  Denver,  17  Colo.  302.  As  to  an  or-  electrical  fixtures,  §  3946.  The  select- 
dinance  regulating  livery  stables,  see  men  of  certain  towns  may  designate 
Phillips  V,  Denver  (Colo.  1893),  34  shellfish  grounds,  §§  2313,  2326,  2352, 
Pac.  Rep.  902.  •  3378. 

In  Connecticut,  the  selectmen  "  shall  As  to  the  liability  of  selectmen  for 
superintend  the  concerns  of  the  town,  their  acts  in  Connecticut,  see  im/ra,  this 
adjust  and  settle  all  claims  against  it,  title.  Officers — Liabilities. 
and  draw  orders  on  the  town  treasurer  The  selectmen  cannot  deputize  a  per- 
for  their  payment,"  and  **  require  of  the  formance  of  their  duties ;  their  author- 
treasurer  a  sufficient  bond,"  etc.  They  ity  is  a  personal  trust.  Pinney  v. 
shall  make  annual  returns  to  the  gov-  Brown,  60  Conn.  164. 
ernor,  of  the  number  of  deaf,  dumb  and  A  vote  authorizing  the  selectmen  to 
blind  persons;  shall  contract  with  the  pay  bounties,  has  been  held  not  to  em- 
officers  of  the  Retreat  at  Hartford  for  power  them  to  give  a  note  therefor, 
the  support  of  the  insane  poor ;  shall  Ladd  v.  Franklin,  37  Conn.  53. 
appoint  examiners  of  the  land  records ;  The  selectmen,  under  their  general 
and  may  appoint  special  constables  and  powers  of  superintendence,  may  em- 
truancy  officers.  Connecticut  Gen.  ploy  counsel  and  spend  money  in  oppos- 
Stat.  (1888),^  64  et  seq.  They  shall  ing  a  petition  to  the  legislature  to  divide 
warn  town  meetings,  ^  33.  They  may  the  town,  apportion  the  property  and 
cause  indigent  imbecile  children  to  be  liabilities,  etc.  Farrel  v.  Derby,  58 
sent  to  the  school  at  Lakeville,  ^  489 ;  Conn.  234. 

may  have  unsafe  buildings  repaired  or  The   selectmen    may    enter    into    a 

removed,  ^  2629;  may  license  the  pass-  contract  with   a  person   to  operate  a 

ing  of  wild  animals  through  the  town,  ferry.     Rocky    Hill    v.    Hollister,    59 

§  2630;   may  license   the  manufacture  Conn.  434. 

and  sale  of  compounds  more  explosive  The  selectmen  of  one  town  have 
than  gunpowder,  ^  2631  ;  and  may  power  ex  officio  to  settle  an  account 
compel  the  removal  of  gunpowder,  ^  presented  by  another  town  for  supplies 
2638.  They  shall  inspect  facilities  for  to  a  pauper  of  the  former.  Sharon  v. 
escape  from  fire,  ^  2645;  shall,  upon  Salisbury,  29  Conn.  113. 
request,  apportion  division  fences,  §  Further,  as  to  the  powers  of  select- 
2279;  shall,  upon  application,  review  men,  see  Porter  v,  Blakely,  z  Root 
the  fence-viewers*  appraisement  of  re-  (Conn.)  440;  Leavenworth  v.  Kings- 
pairing  the  fence  around  a  common  bury,  2  Day  (Conn.)  323;  Knapp  r. 
field,  §  2299.  So,  also,  as  to  repair  of  Lockwood,  3  Day  (Conn.)  131 ;  Bur- 
drains  upon  inspection  by  the  lowland  lington    v.  New   Haven,  etc.,  R.  Co., 
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26  Conn.   51;    Whitlock  v.   West,   26  a  majority  of  the  registered  voters,  bor- 

Conn.  406.  row  money  and   pledge  the  credit  of 

A  by-law  giving  half  the  penalty  to  .the  town.    Florida  Rev.  Stat.  (1892), 

the   informer,  was  held  enforcible   by  §  675. 

a  qui  tarn  action  in  the  name  of  the  in-  As  to  the  municipal  power  to  estab- 

former  and  the  town  treasurer.    Brad-  lish  markets,  see  Jacksonville  v.  Led- 

ley  V,  Baldwin,  5  Conn.  288.  with,  26  Fla.  163. 

The  statutory  requirement  of  the  In  Georgia,  the  governing  body  is  a 
publication  of  an  impounding  by-law  council  consisting  of  a  mayor,  recorder, 
in  a  newspaper,  "  as  the  town  shall  and  five  councilmen.  Georgia  Code 
direct,*'  was  held  not  to  be  complied  (1882),  §  779.  The  powers  of  the  coun- 
with  by  a  publication  upon  the  mere  cil  are  similar  to  those  of  the  council 
order  of  the  town  clerk ;  and  the  by-  in  Florida^  already  mentioned.  More- 
law  to  be  void.  Higley  v,  Bunce,  10  over,  it  may  organize  work-gangs  of 
Conn.  436.  persons  convicted  of  violating  the  or- 

A  penal  ordinance  is  not  invalidated  dinances    and    not  paying   the  fines, 

by  the  fact  that  one's  conviction  under  ^  786. 

it  still  leaves  him  subject  to  prosecution  A  town  has  only  such  powers  as  are 

under  statute.     So  held  as  to  a  prohibi-  expressly  granted  by  statute,  or  are  in- 

tion  of  policy  playing.     State  v.  Flint  cident  to  such  grant.    Turner  v,  For- 

(Conn.  1893)";  28  Atl.  Rep.  28.  syth,  78  Ga.  683. 

In  the  Dakotas^  the  town  trustees  A  town  council  made  a  court,  can 
are  to  purchase,  insure,  and  hold  nee-  inflict  a  fine  for  contempt,  and  en- 
essary  property  for  the  use  of  the  cor-  force  excution  therefor.  SwafTord 
poration;  organize  fire  companies,  and  v.  Berrong,  84  Ga.  65. 
procure  the  apparatus  for  extinguish-  Breaking  a  pound  and  liberating  a 
ment ;  regulate  the  storage  of  gun-  cow  (after  the  marshal  had  completed 
powder  and  the  deposit  of  ashes ;  ap-  the  impounding),  was  held  not  to  be  a 
point  fire  wardens;  prevent  outfires  violation  of  an  ordinance  prohibiting 
and  discharge  of  fire-works ;  declare  one  from  **  opposing  or  interrupting 
and  abate  nuisances ;  restrain  animals;  any  officer  in  the  execution,"  etc. 
prevent  gambling  and  prostitution ;  Rome  v.  Omburg,  22  Ga.  67. 
license  Hquor-selling,  auctions,  ped-  Under  charter  authority  to  grant  or 
dling,  and  exhibitions ;  establish  mar-  withhold  liquor  licenses,  and  to  es- 
kets  and  local  slaughter  houses ;  lay  out  tablish  police  regulations  generally,  a 
and  keep  repaired  and  unincumbered  town  cannot,  after  granting  a  license, 
streets  and  sewers;  provide  for  the  enact  and  enforce  an  ordinance  pro- 
preservation  of  the  peace  ;  purchase,  hibiting  sales  of  liquor  whenever  ^*  any 
lay  out,  and  regulate  cemeteries ;  plant  denomination  of  Christian  people  "  are 
trees  along  the  streets,  and  preserve  the  holding  divine  service  anywhere  in  the 
public  squares;  levy  taxes;  make  nee-  town.  Gilham  v.  Wells,  64  Ga.  192. 
essary  by-laws  and  ordinances ;  enact  The  portion  of  a  Sunday  ordinance 
fines  and  penalties ;  and  grant  fran-  prohibiting  an  offense  punishable  by 
chises  for  street  railways,  water  and  the  state  law,  was  held  void.  Roths- 
gas  pipes.  Dakota  Comp.  Laws  (1887),  child  v.  Darien,  69  Ga.  503. 
§  1043.  ^B  ^o  when  the  reasonableness  of  an 

Either  publication  or  posting  is  a  ordinance  regulating  speed  of  trains  in 

prerequisite   to  a   binding  enactment  the  streets,  may  be  left  to  a  jury,  see 

of  the  by-laws.  0*Hara  v.  Park  River,  Metropolitan  Street  R.  Co.  v,  Johnson, 

I  K.  Dak.  279.  90  Ga.  500. 

In  Delaware^  each  town  elects  an-  An  ordinance  prohibiting  sales  of 
nually  a  board  of  three  commissioners  meats  elsewhere  than  in  a  public  mar- 
to  regulate  the  streets,  **  prohibit  any  ket,  was  held  not  unreasonable  in  Henry 
dangerous  sport  or  practice,"  •  prevent  v.  Macon  (Ga.  1893),  18  S.  E.  Rep.  143, 
"  turbulent  assemblages  of  negroes  or  Further,  as  to  municipal  ordinances, 
boys  within  the  town  after  night  or  on  see  Collins  r.  Hall  (Ga.  1893),  17  S.  E. 
the  Sabbath  day,"  and  therefor  make  Rep.  622 ;  Brunswick  v.  King  (Ga. 
ordinances  and  penalties.  Delaware  1893),  17  S.  E.  Rep.  940. 
Laws  (1874),  P*  ^49*  ^  7*  ^^  Idaho,  the  powers  and  duties  of 

In  Florida,  many  of  the  powers  and  the  board  of  town  trustees  are  similar 

duties   of  the   town   council   are   like  to  those  of  such  body  in  the  Dakotas, 

those  of  the /?<T*tf/rt* already  mentioned.  They  are  set  forth  in   the  thirty-six 

Moreover,  it  may,  with  the  approval  of  sub-sections  of  Idaho  Rev.  Stat.  (1887), 

137 


Oovemment.               TO  WNS  A  ND  TO  WN SHIPS.      Ooverning  BodiM. 

§  2230,  and  in  §  2242  et  seq.     As  to  its  the   right  was   exercised.      Poyer    v. 

power  of  annexing,  see  supra^  this  title,  Desplaines,  22  111.  App.  584. 

Boundaries — Enlargement.  A  village  ordinance  declaring  "  all 

The  Illinois  Act  of  1883  authorizes  public   picnics  and  open-air  dances" 

town  trustees  to  protect  from  inunda-  within  its  limits,  to  be  nuisances,  was 

tion   by   levees,  dykes,  etc.      Illinois  held  void.     Poyer  v»  Desplaines,  18  111. 

Rev.   Stat.    (1891),  p.   287c.    That  of  App.  225. 

1874  prohibits  town  boards  from  licens-  A  village   empowered   to  pass  ^*  all 

ing  houses  of  ill-fame.    Illinois  Rev.  necessary  police  ordinances,"  may  or- 

Stat.  (1891),  p.  271,  ^  227.  dain  the  closing  of  places  of  business 

The  Illinois  Act  of  1831,  conferring  on  Sunday;  and  this,  though  the  gen- 

upon  the  president  and  town  trustees  eral   law   forbids  only  such   labor  on 

the  power  to  license  shows,  etc.,  was  Sunday  as  disturbs    the    peace    and 

held  to  suspend   the   requirement  of  good  order  of  society.     McPherson  v. 

the  act  of  1829,  of  a  license  from  the  Chebanse,  114  III.  46;  55  Am.  Rep. 857. 

county  treasurer.     Woodward  t^.Turn-  All  municipal  ordinances  must  bear 

bull,  4  111.  X.  equally  on  all  inhabitants.     Slaughter- 

Although   town   trustees   have   no  ing,  distilling,  or  soap-making  cannot 

powers  not  expressed  by  statute,  the  be  interdicted  in  one  locality,  and  per- 

power  to  sue  and  be  sued  imports  au-  mitted  in  another,  or  by  a  particular 

thority  to  bind  the  town  by  a  bona  fide  firm.    Tugman  v.  Chicago,  78  111.  405, 

settlement  of  a  controversy,     Peters-  citing-  Chicago  v.  Rumpff,  45   111.  90; 

burg  V,  Mappin,  14  111.  193;  56  Am.  92  Am.  Dec.  196;  Hudson  v.  Thorne, 

Dec.  501.  7  Paige  (N.  Y.)  261. 

A  town  ordinance  providing  that,  '*If  As  to  the  admissibility  of  a  pamphlet 

any  person  shall  drive  any  horse  furi-  in   proof  of  a  village  ordinance,  see 

ously  in   any  street    ...    he  shall  Raker  v,  Maquon,  9   111.    App.    155; 

forfeit,"  etc.,  was  held  to  import  only  a  Bethalto  v,  Conley,  9  111.  App.  339. 

voluntary  driving;  and  an  instruction  Where  a  town  charter  limited  to  $50 

ignoring  the  intent  of  the  accused,  was  fine  for  violation  of  ordinances,  an  or- 

held  erroneous.     Morton  v.  Princeton,  di nance  fixing  a  penalty  at  from  $20  to 

18  111.  383.   Where,  under  the  state  law,  $zoo,   it  was  held  void  as  to  excess 

the  minimum  penalty  for  a  breach  of  above  $50.    Greenfield  v.  Mook,  12  III. 

the  peace  was  three  dollars,  a  town  ordi-  App.  281 . 

nance  fixing  it  at  five  dollars,  was  held  Without  express  charter  authority, 
unauthorized  by  a  charter  prescribing  a  municipality  cannot  impose  a  pen- 
punishment  as  provided  by  law  for  like  alty  for  the  violation  of  an  ordinance 
offenses  against  the  laws  of  the  state,  regulating  intelligence  offices.  Keim 
Petersburg  v,  Metzker,  21  111.  205.  v»  Chicago,  46  111.  App.  445. 

For  requisites  of  enactment  and  pub-  An  ordinance  against  book -making 

lication  of  town  ordinances,  see  Eliza-  and   pool-selling   within   the  munici- 

bethtown  v,  Lefler,  23  111.  90 ;  Barnett  pality,  but  not  applying  to  the  actual 

V,  Newark,  28  111.  62.    An  ordinance  inclosure  of  a  fair  or  race-track  asso- 

punishing  as  a  nuisance  the  allowing  ciation  during  the  meeting,  etc.,  was 

of  swine  to  run  at  large,  was  held  valid,  held  not  to  discriminate  against  per- 

Roberts  t'.  Ogle,  30  111.  459;  83  Am.  sons.     Chicago  t\  Brownell,  146  111.  64, 

Dec.  201 ;  otherwise,  one  forbidding  the  citing  State  v,  Burgdoerfer,  107  Mo.  i. 

establishment  of  a  cemetery  in  a  prop-  Further,  as  to  the  requisites,  \'alidity, 

erty  locality.     Lake  View  v,  Letz,  44  and    construction   of  municipal  ordi- 

111.  81.  nances,  see  Parker  v.  Catholic  Bishop, 

Under  the  authority  to  control  and  146  111.  158;  Wagner  z;.  Rock  Island, 

license  water-craft,  a  village  may  re-  146  111.  139. 

quire  owners  of  boats  to  obtain  a  li-  In  Indiana^  the  powers  and  duties  of 

cense    before    letting    them  for  hire,  the  board  of  town  trustees,  under  the 

Exacting  a  license  fee  therefor  of  $5  act  of  1885,  are  similar  to  those  of  such 

per  annum  is  not  unreasonable.  Poyer  body  in  the  Dakotas  already  mentioned. 

r.  Desplaines,  22  111.  App.  576.  They  are  principally   set  forth   in  the 

A  prosecution  for  violating  an  or-  nineteen  sub-sections  of  Indiana  Rev. 

dinance    prohibiting    the    letting    of  Stat.  (1888),  ^  3333.    Om/ar^  the  fifty - 

grounds  for  picnics,  without  compen-  one  sub-sections  of  section  3106,  as  to 

sation,  is  not  maintainable  on  evidence  the  powers  of  city  councils.    Moreover, 

of  the  reservation  of  a  right  to  sell  re-  they  may   authorize  lot  owners  to  in- 

freshments,  without  also  proving  that  close  a  portion  of  the  street  for  orna- 
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mental  purposes,  but  not  for  permanent  civil  practice.    Ridge  r.  Crawfordsville, 

structures;  nor  to  reduce  the  street  and  4  Ind.  App.  513. 

sidewalks  below  the  width  of  sixty  feet,  The  penalty  for  an  engineer's  viola- 

h  3334-      They  shall   **have  power  to  tion   of   an  ordinance    regulating  the 

provide,  by  ordinance,  reasonable  reg-  speed  of  locomotives,  may  be  recovered 

ulations  for  the  safe  supply,  distribu-  against  the  railway  company.     Ham- 

tion,  and  consumption  of  natural  gas  mond  v.   New    York,  etc.,   R.   Co.,   5 

within   the   respective   limits  of   such  Ind.  App.  526. 

towns,"  and  require  the  users  to  pay  a  An  ordinance  forbidding  liquor-sa- 
reasonable  license  therefor,  ^  3x06  f.  loon  keepers  to  obstruct  by  screens  or 
As  to  highways,  town  trustees  have  the  colored  glass,  a  view  of  the  interior  of 
same  powers  and  duties  as  township  the  saloon,  was  held  unreasonable  and 
trustees,  §  5090  j.  Of  the  six  duties  void.  Champer  v,  Greencastle  (Ind. 
of  the  township  trustees,  under  the  1893),  35  ^*  ^'  ^^P*  14* 
act  of  1859  (besides  those  under  the  An  ordinance  leaving  it  to  the  un- 
acts  concerning  schools,  the  poor,  controlled  discretion  of  the.  board  of 
and  as  fence-viewers),  the  principal  health  and  the  common  council  to  de- 
one  is:  '*  Fourth,  to  see  to  a  proper  cide  whether  a  permit  be  granted  for 
application  of  all  moneys  belonging  the  erection  of  any  tannery,  was  held 
to  the  township  for  road,  school,  or  invalid.  Plymouth  t;.  Schultheis  (Ind. 
other  purposes,  and  perform  all  the  1893),  35  >f.  E.  Rep.  I3. 
duties  heretofore  required  of  the  town-  Further,  as  to  orldinances,  see  Lewis- 
ship  trustee,  clerk,  and  treasurer  under  ville  Natural  Gas  Co.  v.  State  (Ind. 
the  school  acts,"  §  5993.  The  author-  1893),  34  N,  E.  Rep.  702,  overruling 
ization  in  the  act  of  1852  for  town  Rushville  v,  Rushville  Natural  Gas  Co., 
trustees  to  purchase  fire  apparatus,  im-  132  Ind.  575;  Woodruff  v,  Bowen 
ports  power  to  pledge  credit  therein.  (Ind.  1893),  34  N.  E.  Rep.  11 13. 
Second  Nat.  Bank  v,  Danville,  60  In  lowa^  as  to  the  effect  of  state  leg- 
Ind.  504.  islation  upon  a  saloon  ordinance,  see 
An  ordinance  requiring  the  town  New  Hampton  v.  Conroy,  56  Iowa  499; 
marshal  to  kill  unmuzzled  dogs,  was  Clinton  t;.  Grusendorf,  00  Iowa  x  17. 
held  a  valid  exercise  of  the  police  power.  '  As  to  the  presumption  that  an  ordi- 
Haller  v,  Sheridan,  27  Ind.  494.  nance  establishing  a  street  was  for  a 
Town  trustees  cannot  pass  a  valid  or-  public  purpose,  see  Strahan  v,  Mai- 
dinance,  until  the  statutory  filing  of  the  vern,  77  Iowa  4i;4;  Teachout  v.  Des 
certificate  of  their  election.  Dinwiddie  Moines  Broad-Gauge  St.  R.  Co.,  75 
V.  Rushville,  37  Ind.  66.  Iowa  722.  As  to  requisites  for  the  en- 
A  town  ordinance  imposing  a  fine  actment  of  an  ordinance,  see  Bayard 
for  driving  faster  than  an  ordinary  trot,  v.  Baker,  76  Iowa  220. 
was  held  valid.  Nealis  v.  Hayward,  48  Irregularity  in  the  town's  organiza- 
Ind.  19.  tion  cannot  bie  pleaded  in  a  prosecution 
The  Indiana  Act  of  1867,  p.220,  hav-  under  an  ordinance,  e.  g,^  tor  keeping 
ing  contravened  the  constitutional  re-  an  unlicensed  ball-alley.  Decoran  7'. 
quirement  as  to  the  amendments,  town  Gillis,  xo  Iowa  234. 
trustees  cannot  pass  a  valid  ordinance  Without  a  previous  vote  of  the  elect- 
prohibiting  sale  of  intoxicating  liquors  ors,  district  township  electors  cannot 
without  a  license.  Martinsville  v,  purchase  school  apparatus.  Taylor  v. 
Frieze,  33  Ind.  507;  Steinmetz  v.  Ver-  Otter  Creek  Dist.  Tp.,  26  Iowa  281. 
sai lies, 40  Ind. 249.  Accordingly, money  Under  a  power  to  "prevent  riots, 
paid  for  such  license  under  threats  of  noise,  disturbance,"  etc.,  and  to  *'  pre- 
fine  and  imprisonment,  can  be  recovered  serve  peace  and  order,"  a  town  may 
back.  Princeton  t;.  Vierling,  40lnd.340.  enact  an  ordinance  to  arrest  and  pun- 
Towns  incorporated  under  the  gen-  ish  persons  found  intoxicated.  Bloom - 
eral  law  cannot,  by  ordinance,  impound  field  v.  Trimble,  54  Iowa  399;  37  Am. 
and  sell  animals  found  running  at  large.  Rep.  212. 

Slessman  v.-  Crozier,  80  Ind.  487.  A  In  lowa^tin  ordinance  authorizing  a 
penalty  for  violating  a  town  ordinance  lot  owner  to  make  a  grass  plot  along  a 
is  not  a  *'  debt "  within  the  constitu-  sidewalk,  is  held  not  to  import  that  the 
tional  inhibition  of  imprisonment  for  council  may  not  destroy  it  by  a  cross- 
debt.  Hardenbrook  v,  Ligonier,  95  ing  at  a  street  intersection.  Brown  v. 
Ind.  70.  Barstow  (Iowa,  1893),  54  N.W.  Rep. 241. 
An  action  to  recover  an  ordinance  An  ordinance  interdicting  the  march- 
penalty  is  controlled  by  the  rules  of  the  ing  of  processions  or  noise  of  instru- 
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ments  in  the  streets,  so  as  to  frighten  keeping  of  stallions;  and  must  annu- 

horses  or  obstruct  travel,  and  declaring  ally  p>ost  up  a  statement  of  the  doings 

it  to  be  a  misdemeanor  not  to  desist  of  the  board,  the  receipts,  disburse* 

upon  the  order  of  the  marshal,  was  ments,  etc.  A>«/«c>tv  Gen.  Stat.  (1887), 

held  not  to   be  unreasonable.  Chari-  p.  1239  et  seq.     As  to  towns  licensing 

ton  V.  Fitzsimmons  (Iowa,  1893),  54  N.  billiard  tables,  see  p.  1051  ei  seq.     As 

W.  Rep.  146.  to   discharging   firearms,    see   p.  459. 

As  to  when  an  ordinance  is  within  As   to   counties  licensing  liquor-sell- 

the  authorization  of  Iowa  Code;  ^  489,  ing,  nine-pin  alleys,  pawnbrokers  and 

for  the  erection  of  electric  light  plants,  circuses,  see  p.  1047  et  seq. 

see  Hanson  v.  Hunter  (Iowa,  1892),  53  The  general  revenue  law  has  not  re- 

N.  W.  Rep.  84.  pealed  the  special  statutes  authorizing 

A  town  council,  after  authorizing  a  towns  to  license  liquor-selling.  Adams 

property  owner  to  erect  a  scale  in  a  v,   Stephens,  88   Ky.  443.     A  city  or 

street,  is  estopped  to  revoke  the  license  town  may  require  a  license  of  plumb- 

until  the  public  interests  require  its  re-  ers,  but    cannot  delegate    to  a   water 

moval.  Spencer  T/.  Andrew,  02  Iowa  14.  company  the   power  of    determining 

As  to  the  validity  of  ordinances  reg-  who  shall  make  the  connections,  etc. 

ulating  the  hours  of  closing  liquor  sa-  Franke  v.  Paducah  Water  Supply  Co., 

loons,  see  Clinton  v.  Grusendorf,  80  88  Ky.  467.     Compare^  as  to  delegating 

Iowa  117,   ctiin/or    New    Hampton    v.  to  an  engineer,  etc.,  Nevin  v.   Roach, 

Conroy,  56  Iowa  499.  86  Ky.  492. 

In  Kansas^  the  township  trustee  con-  A   by-law   subjecting  to  sale    hogs 

tracts  for  the  building  of  bridges ;  di-  found  running  at  large,  the  owner  to 

vides  the  township  into  road  districts ;  have  only  the  balance  of  the  proceeds, 

fills  vacancies   in   the  ofHce   of    road  after  deducting  costs  and  charges,  was 

overseer;    removes  highway  obstruc-  held  constitutional.  McKee  v.  McKee, 

lions ;  prosecutes  violations  of  the  road  8  B.  Mon.  (Ky.)  461. 

laws;    constructs  drains;    applies  the  In  A(7M/V/a»A,  notwithstanding  a  gen- 

township's  moneys;  has  the  care  of  its  eral  statute  thereon,  the    legislature 

property ;  acts  with  the  county  board  may  delegate  to  a  municipality  power 

in  levying  an  annual  tax ;  as  township  to   adopt  and   enforce  ordinances    of 

assessor,  enrolls  soldiers  employed  in  special  local  importance ;  <r.^.,  as  to  the 

the  late  war,  their  widows  and  chil-  adulteration  of  milk.     State  v.  Four- 

dren;  is  judge  of  elections ;  is  overseer  cade  (La.  1893),  ^3  ^o-  I^^P-  187* 

of  the  poor ;  and  constitutes,  with  the  As  to  the  power  of  a  municipal  coun- 

clerk  and  treasurer,  an  auditing  board,  cil  to  reject  bids,  see  Gunning  Gravel 

with  power  also  to  issue  licenses  for  Co.  v.  New  Orleans  (La.  1893),  13  So. 

billiards,  etc.  Rep.  182. 

Parol  evidence  is  admissible  to  sup-  An  order  to  maintain  the  cleanliness 

plement  the  record  of  the  acts  and  pro-  of  market  places,  was  held  not  unrea- 

ceedings  of  a  township  board.    Rock  sonable.     State  v.  Dubarry  (La.  1893), 

Creek  Tp.  v.  Codding,  42  Kan.  649.  14  So.  Rep.  298. 

As  to  when  notice  to,  or  presence  of  A  charter  provision  for  punishing  the 

all,  the  members  is  essential  to  a  valid  violation  of  municipal  ordinances  was 

special  meeting  of  the  town  council,  held  to  apply  to  an  ordinance  prohibit- 

compare  Atchison  f.  De  Kay,  148  U.  ing  the  obstruction  of  streets  and  allevs. 

S.  591 ;  Paola,  etc.,  R.  Co.  r.  Anderson  State  v.   Lochte    (La.   1893),    14    So. 

County,  16  Kan.  302;  Aikman  v.  School  Rep.  215. 

Dist.  No.  16,  27  Kan.  129.  An  ordinance   prohibiting  sales  of 

As  to  municipal  ordinances,  see  Re  lottery  tickets,  was  held  constitutional. 

McCort  (Kan.  1893),  34  Pac.  Rep.  456.  State    v.  Dobard    (La.   1893),  14   So. 

In  Kentucky^  the  trustees  make  nee-  Rep.  253. 

essary  regulations  for  the  government  An  ordinance  requiring  a  labor  agent 

of  the  town  ;  cause  the  streets  to  be  to  give  bond,  and  answer  in  damages  to 

kept  in  order;  levy  taxes  under  certain  anyone  injured  by  his  faihire  to  dis- 

restrictions ;  are  a  body  corporate,  su-  charge   a  duty,  was   held   unconstitu- 

ing  and  being  sued,  and  appointing  a  tional.     State  v,  Sachs  (La.   1S93),  14 

necessary  attorney;  may  purchase  and  So.  Rep.  249. 

hold  land,  not  exceeding  forty  acres,  A  statute  prohibiting  the  contract- 

for  a  cemetery  ;   may  tax  any  show  or  ing  of  any  debt,  without  providing  in 

bowling  alley  within   a  quarter  of  a  the  ordinance  creating  it  the  means  of 

mile  of  the  town  limits ;  license  the  paying  it,  was  held   not  contravened 
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by  an  ordinance  directing  work   not  ing.     Lake  Roland  El.  R.  Co.  v.  Balti- 

necessitating  the  giving  out  of  obliga-  more  (Md.  1893),  26  Atl.  Rep.  510. 

lions  beyond  what  the  current  revenues  In    Massachusetts^    "the    board    of 

of  the  town  may  meet.     Reynolds  v.  health  of  a  town  shall  make  such  regu- 

Shreveport,  13  La.  Ann.  426.  lations  as  it   judges  necessary  for  the 

An  ordinance  without  express  char-  public  health  and  safety,  respecting  nui- 

ter  authorization    for  appointing   in-  sances,  sources  of  filth,  and  causes  of 

spectors   of    steam    boilers    and    pre-  sickness  within  the  town,  or  on  board 

scribing    penalties,    was     held    void,  of  vessels  within    the  harbor  of  such 

State  t>.  Robertson  (La.  1893),  13  So.  town,  and  respecting  articles  which  are 

Rep.  164.  capable  of  containing  or  conveying  in- 

In  Maine,  the  selectmen  have/ro  tern-  fection  or  contagion,  or  of  creating  sick- 
^<)rtf  power  as  moderators  of  town  meet-  ness.  .  .  .  Whoever  violates  any 
ings.  Maine  Rev.  Stat.  (1883),  pp.  79  such  regulation  shall  forfeit  a  sum  not 
and  97.  They  act  as  fence-viewers  when  exceeding  $100."  The  board  may  ex- 
others  are  not  chosen,  p.  81 ;  cause  amine  int<7  such  nuisances,  causes,  etc., 
town  lines  to  be  perambulated  quin-  and  destroy  them ;  order  the  owner  or 
quennially,  p.  88;  inspect  naturaliza-  occupant  to  remove  them,  under  pen- 
tion  papers,  and  prepare  vote  lists,  p.  alty  of  $20  for  each  day  of  willful  neg- 
95 ;  act  as  assessors  if  none  are  chosen,  lect ;  make  compulsory  examination  of 
p.  147;  cause  guide-posts  to  be  erected,  premises ;  on  hearing,  etc.,  abate  nui- 
p.  259;  appoint  weighers,  measurers,  sance  of  wet,  rotten,  or  spongy  lands, 
and  sealers,  pp.  3^3,  356,  394;  and  ap-  where  an  infected  person  cannot  be  re- 
point  overseers  of  houses  of  correction,  moved,  cause  the  neighbors  to  be  re- 
p.  976.  moved;  and  obtain  a  justice's  warrant 

The  statutory  provision  for  making  to  secure  infected  articles  or  break  open 

quarantine    regulations  does   not   em-  a  house,  etc.     Massachusetts  Pub.  Stat. 

pow£r  a  town  board  of  health  to  ap-  (1882),  p.  436  «/ j«^. 

propriate  a  vessel  to  hospital  purposes.  The  board  cannot  take  possession  of 

Mitchell  V.  Rockland,  41  Me.  363;  45  a  dwelling-house  and  appropriate  it  as  a 

Me.  496;  52  Me.  118;  66  Am.  Dec.  252.  small-pox    hospital.     Spring  v,   Hyde 

The  selectmen  cannot  pay  over  money  Park,  137  Mass.  554;  50  Am.  Rep.  334. 

in  obedience  to  an  illegal  vote  of  the  As  to  requisites  of  the  notice  to  remove 

town.     Hooper  v,  Emery,  14  Me.  375.  a   nuisance,  see   Com.   r.    Alden,    143 

The   selectmen   can    defend    pauper  Mass.    113.     As  to  the  powers  of  the 

suits  without  a  special  vote  of  authori-  board,  see  Conway  v,  Russell,  151  Mass. 

zation.     Industry  v.  Starks,  65  Me.  167.  581;  Quincy  v,  Kennard,  151  Mass.  563. 

Selectmen  may  draw  a  negotiable  or-  The  selectmen  act  as  assessors,  over- 

der  on  the  town  treasurer,  in  payment  seers  of  the  poor,  and  a  board  of  health, 

of  a  town  debt.     Willey  v.  Greenfield,  in  the  absence  of  election  thereof.   Mas- 

30  Me.  452.  sachusetts    Pub.   Stat.    (1882),   p.   237. 

Further,  as  to  powers  of  selectmen,  They  prepare  the  lists  for  the  drawing 
see  Bethum  v.  Turner,  i  Me.  ixi  ;  10  of  jurors,  p.  994;  remove  a  disabled 
Am.  Dec.  36;  Mussev  v.  White,  3  Me.  tax  collector,  p.  127,  and  take  charge 
290;  Pease  v,  Cornish,  19  Me.  191  ;  of  uncollected  tax  lists,  p.  128;  ap- 
Harlow  v.  Young,  37  Me.  88;  Frank-  point,  upon  vacancy,  a  collector,  high- 
fort  V,  Waldo  County,  40  Me.  389;  way  survej'or,  fence- viewer  and  field 
Kidder  v,  Knox,  48  Me.  551.  driver,   p.  236;  appoint  fire-wards  and 

As  to  the  liabilities  of  the  selectmen  fire-enginemen,  p.  265 ;  audit  expenses 

for  their  acts  in  Maine,  see  infra,  this  of  fire  inquests,  p.  1209;   make  annual 

title.  Officers — Liabilities,  returns  to  the  insurance  commissioner. 

In  Maryland^  the  county  being  the  p.  265 ;   establish  a  fire  department,  p. 

chief  political  unit,  the  county  commis-  267 ;    call   town    meetings    for    estab- 

sioners  are  made  the  principal  execu-  lishing  fire   districts,   p.   269;   appoint 

tive  board  for  police  and  sanitary  pur-  harbor  masters,    p.   411;    appoint  fish 

poses,  in  the  absence  of  special  charter  wardens  and  enforce  fish  laws,  p.  505 ; 

provisions  otherwise.     Maryland  Gen.  measure    ponds    in    regulation    of  in- 

Pub.  Laws  (1888),  p.  404  «/ jtf^.  land  fisheries,  p.   500;   enforce  lobster 

Even  after  a  street  railway'  company  laws,  p.  507;  also  oyster  laws,  p.  508; 

has  laid  a  track,  the  ordinance  granting  also  game  laws,  p.  511 ;   execute  a  call 

the   right  may   be  repealed,    and   the  of  the  militia,  p.  150;    appoint  lock-up 

grant  revoked ;  and  this,  without  com-  keepers,  p.  230;  appoint  commission- 

pensation,  if  on  notice  prior  to  the  lay-  ers  to  try  complaints  against  girls,  p. 
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488 ;  advise  as  to  the  sentence  of  boys  As  to  the  authority  of  the  selectmen 

to   the  reform  school,  p.  490;    restrain  to  represent  the  town  at  a  hearing  on 

peddling  by   minors,  p.   405 ;  apply  to  petition  to  the  county  board  for  laying 

the  probate  court  to  appoint  a  guardian  out  a  highway,  see  Hyde  Park  v.  Wig- 

of  a  minor,  p.  783;   cause  the  probate  gin,  157  Mass.  94. 

court  to  appoint  a  guardian  of  an  in-  The  wrongful  laying  out  of  a  sewer 

sane  person  or  spendthrift,  p.  784;   ap-  through  private  land   does  not  invali- 

point  complainants  as  to  neglected  chil-  date  the  whole  lay-out.     Com.  v,  Ab- 

dren,  p.   320;  provide  for  binding  out  bott  (Mass.  1894),  35  N.  E.  Rep.  782. 

apprentices,    p.   837;    regulate   educa-  Upon   a  town  vote  to  sell  land,  the 

tional  exhibitions  of  children,  p.  318;  next  year's  board  of  selectmen  cannot 

appoint  probation  officers,  p.  1193;  ^P'  execute  a  deed.     Littlefield  v.  Boston, 

point  police  officers,  p.    236;    compel  etc.,  R.  Co.,  146  Mass.  268. 

attendance  of  witnesses,  p.  986 ;    pro-  A  town's  vote  to  appropriate  a  cer- 

vide    for    armories,   p.    162;    disburse  tain   sum  for  highways  does  not  em> 

state  aid,  p.  248 ;   establish*  watch  dis-  power  the  selectmen  to  contract  for  the 

tricts,  p.  262 ;   hear,  etc.,  as  to  railroad  construction  of  a  way  ordered  by  the 

routes,  p.  607;   offer  rewards  for  ap-  county  commissioners,  nor  to  pledge 

prehension  of  offenders,  p.  1 186;  direct  the  town's   credit   therefor.      Bean  v. 

carriers'  sales  of  unclaimed  articles,  p.  Hyde  Park,  143  Mass.  245. 

515;  appoint  inspectors,  weighers  and  A  town  vote  authorizing  selectmen 

measurers,    p.    377  et    seq.;    regulate  to  settle  a  claim  "  at  their  discretion," 

trotting    parks,   p.   1178;    arrange  for  was  held  to  empower  them  to  submit 

water  supply,  p.  229;  provide  for  laying  it  to  arbitration.     Campbell  v.  Upton, 

aqueducts,  p.  592;  lay  sewers,  p.  340;  113  Mass.  67. 

petition  for  lowland  roads  and  drains,  A  town's  election  of  fire-wards,  was 
p.  1085 ;  enforce  vaccination,  p.  443 ;  held  not  to  affect  the  selectmen's  gen- 
establish  drinking  troughs,  p.  232 ;  eral  statutory  duty  to  establish  a  fire- 
regulate  as  to  slaughter  houses  and  department.  Long  v,  Sargent,  loi 
other  offensive  trades,  p.   447;    re^-  Mass.  117. 

late    the    laying  of  gas  pipes,  p.  583;  The  Massachusetts  statute  authoriz- 

erect    guide  posts,   p.   352 ;    authorize  ing  selectmen  to  offer  a  reward  for  se- 

the  erection   of  telegraphs   and  make  curing  a  person  ''  charged  with  crime," 

regulations    therefor,  p.   231 ;    remove  means  only  a  charge  by  complaint  or 

highway  incumbrances,   p.   356;  regu-  indictment.     Day    v,   Otis,   8   Allen 

late   passage  of  vehicles  and  sleds,  p.  (Mass.)  477. 

3C3;  abate  unsafe  structures,  p.  360 ;  Selectmen  have  no  authority  ex  officio 
abate  gaming  booths,  p.  538;  license  to  hire  a  building  for  the  town  meetmgs. 
the  moving  of  buildings  in  highways,  Goffi:;.  Rehoboth,  12  Met.  (Mass.)  26. 
p.  353 ;  also  veteran  parades,  p.  167 ;  Further,  as  to  the  powers  of  select- 
also  fireworks  and  other  explosives,  p.  men,  see  Clark  v.  Cushman,  5  Mass. 
546;  also  theatricals,  p.  555 ;  also  bil-  505;  Willard  v.  Newbury  port,  12  Pick, 
iiards  and  bowling  alleys,  p.  554 ;  also  (Mass.)  227;  Anthony  v.  Adams,  i 
liquor-selling,  p.  524;  also  inn-holders  Met.  (Mass.)  384;  Blanchard  v.  Stearns, 
and  victualers,  p.  540;  also  lying-in  5  Met.  (Mass.)  298;  Mears  v,  Boston, 
hospitals,  p.  443;  also  pawn-brokers,  etc.,  R.  Co.,  5  Gray  (Mass.)  371;  Smith 
p.  543;  also  intelligence  offices,  p.  532 ;  v,  Cheshire,  13  Gray  (Mass.)  318;  Lom- 
also  auctioneers,  p.  404;  cause  unli-  bard  v.  Oliver,  3  Allen  (Mass.)  i;  Rowe 
censed  dogs  to  be  killed,  p.  551 ;  and  pro-  v,  Edmands,  3  Allen  (Mass.)  334; 
vide  against  contagious  diseases  among  Belcher  v.  Farrar,  8  Allen  (Mass.)  325; 
animals,  p.  494.  Washington  v.  Eames,  8  Allen  (Mass.) 

A  proceeding  before  the  county  com-  432 ;  Palmer  v,  Haverhill,  98  Mass. 487. 

missioners  on  a  petition  to  lay  out  a  An   ordinance    prohibiting    blasting 

highway',  was  held  to  be  a  **  suit "  with-  without  the  consent  of  the  municipsH 

in  a  by-law  authorizing  the  selectmen  board,  was  held  valid.     Com.  v.  Parks, 

to  defend  suits  against  the  town.  Hyde  155  Mass.  531. 

Park  V,  Norfolk  County,  157  Mass.  94.  The  reasonableness  of  a  municipal 

As  to  the   liability  of  selectmen  for  by-law  or  sanitary  ordinance,  tf.^.,  for- 

their  acts  in  Massachusetts^  see  infra^  bidding  an  abutter  to  allow  filth  to  re- 

this  title,  Officers — Liability,  main  in  a  passageway,  but  not  specify- 

A  majority  of  the  selectmen  may  lay  ing  the  time,  is  not  to  be  tested  by  its 

out  a  town  way.     Dartmouth  v.  Bristol  application  to  extreme  cases.     Com.  v. 

County,  153  Mass.  I3.  Cutter,  156  Mass.  52. 
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An  ordinance  may  forbid  selling  in  the  manner  of  stringing  the  wires,  was 

the  streets  without  a  permit,  although  held  unreasonable  and  void.    Citizens' 

the  party  complained  of  has  a  license  Electric  Light,  etc.,  Co.  v.  Sands,  95 

as   peddler,  from   the  commonwealth.  Mich.  551.    An  ordinance  making  in- 

Com.  V.  Ellis,  158  Mass.  555.  decent  exposure  an   offense,  without 

In  Michigan,  **  The  supervisor,  the  reference  to  the  intent,  was  held  to  be 
two  justices  of  the  peace  whose  term  a  valid  exercise  of  the  police  power, 
of  office  will  soonest  expire,  and  the  Grand  Rapids  v,  Bateman,  93  Mich, 
township  clerk,  shall  constitute  the  135.  An  ordinance  or  resolution  fixing 
township  boar  d."  Michigan  Gen.  a  salary,  was  held  to  be,  within  a  char- 
Stat.  (1883),  ^  744.  It'audits  all  claims  ter  requirement  of  a  majority  vote,  an 
against  the  township,  §  746;  settles  appropriation  of  money.  Fournier  v, 
with  the  other  officers,  protects  the  West  Bay  City,  94  Mich.  463. 
records,  and  determines  as  to  the  In  Minnesota,  the  town  supervisors 
clerk's  bond,  ^  7^7 ;  raises  money  for  may  issue  coupon  bonds  of  the  town, 
'torwn  purposes  when  the  town  meeting  Minnesota  Gen.  Stat.  (1891),  ^  1137. 
has  neglected  to  do  so,  (  750;  ap-  A  village  charter  authorizing  the  coun- 
points  a  board  of  review  of  assess-  cil  by  ordinance  "  to  prevent  riots, 
ments,  pp.  1270,  1293;  directs  in  the  noise,^' etc.,  "  and  generally  to  promote 
planting  of  shade  trees,  §  1408;  acts  and  preserve  good  order,"  etc.,  was 
as  board  of  health,  §  1633;  purchases  held  to  import  power  to  ordain  against 
and  holds  in  trust  burial  grounds,  §§  assault  and  battery  only  when  com- 
Z637--8 ;  appoints  commissioners  to  pro-  mitted  publicly.  State  v.  Bruckhauser, 
tec t  fruit  trees,  §  3226 ;  approves  liquor  26  Minn.  301.  An  ordinance  requir- 
bonds,  §  2278,  and  druggists'  bonds,  ing  saloons  to  be  kept  closed  on  Sun- 
$  2282;  levies  the  tax  to  pay  railroad-  day,  was  held  not  unreasonable.  State 
aid  bonds,  §^  345^^3)  ^^^  ™^y  ^^^  '^'  Harris,  50  Minn.  128.  Charter 
cause,  on  five  days'  notice,  remove  a  authority  to  contract  for  a  water  sup- 
district  officer  or  school  inspector,  §  ply,  was  held  not  to  empower  to  grant 
5170.  As  to  the  restricted  power  of  an  exclusive  franchise  disabling  the 
the  board  to  vote  money  for  township  municipality  for  thirty  years  from  es- 
expenses,  see  Harding  v.  Bader,  75  tablishing  its  own  water-works.  Long 
Mich.  3x6.  In  case  of  a  vacancy  on  v,  Duluth,  49  Minn.  280.  An  ordinance 
the  board,  the  members  may  call  a  provision  that  a  building  inspector 
justice  of  the  peace  to  act  temporarily,  shall  be  a  practical  architect  and  sani- 
Grondin  v,  Logan,  88  Mich.  247.  As  tary  engineer,  was  held  to  be  manda- 
te requisites  of  valid  action  of  the  -tory.  State  z\  Starky,  49  Minn.  503. 
board,  see  Newaygo  County  Mfg.  Co.  A  stock  clock  was  held  to  be  within  a 
V.  Echtinaw,  81  Mich.  416;  Auditor  municipal  charter  authorizing  the  pro- 
Gen'i  V.  Mc Arthur,  87  Mich.  457.  As  hibition  of  any  "  gambling  device." 
to  organization  of  town  agricultural  or  State  v.  Grimes,  49  Minn.  443.  As  to 
horticultural  boards,  see  Michigan  the  power  of  a  park  board  under  Min- 
Gen.  Stat.  (1882),  §  2303.  No  meeting  nesota  Special  Laws  (1883),  ch.  281,  to 
of  a  township  board  is  legal,  unless  exclude  vehicles  from  the  parks,  see 
duly  called  or  notified,  or  else  attended  State  v.  Waddell,  49  Minn.  500.  A 
by  all  its  members.  Beaver  Creek  store  was  held  not  to  be  a  "junk 
Tp.  Board  v.  Hastings,  52  Mich.  528.  shop,"  within  the  meaning  of  a  license 
Where  a  village  charter  provides  for  ordinance,  merely  because  it  deals  in 
selling  animals,  partly  as  a  penalty  for  second  -  hand  furniture.  Duluth  v. 
their  running  at  large,  and  partly  for  Bloom  (Minn.  1893), 56  N.  W.  Rep.  580. 
expenses  of  impounding,  the  penalty  is  In  Mississippi,  **  The  mayor  and 
severable  and  can  be  omitted.  Grover  board  of  aldermen  of  every  city,  town 
T^.  Huckins,  26  Mich.  476.  In  licens-  and  village  shall  have  the  care,  manage- 
ing  liquor-selling,  accepting  the  deal-  ment,  and  control  of  the  city,  town,  or 
er's  bond,  etc.,  a  village  has  no  discre-  village,  and  its  property  and  finances, 
tion  beyond  the  power  conferred  by  and  shall  have  power  to  enact  ordi- 
the  statute;  e.  g.,  it  cannot  reject  the  nances,  ...  ;"  levy  and  collect  taxes 
bond  merely  because  the  principal  is  a  for  general  revenue  pmrposes  not  to  ex- 
married  woman.  Amperse  v.  Kala-  ceed  six  mills  on  the  dollar  in  any  one 
mazoo,  59  Mich.  78.  A  absolution  of  year,  and  for  general  improvements 
council  assuming  to  empower  an  elec-  within  the  same  limit ;  levy  taxes  to 
trie  light  company  to  use  the  poles  of  pay  municipal  bonds  and  coupons;  make 
another  company  without  regulating  regulations  as  to  nuisances  and  cognate 
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matters ;  compel  owners  of  property  all  other  combustible  and  inflammable 
adjacent  to  walks  and  ways  to  erect  materials;  regulate  construction  of 
safeguards,  except  when  made  danger-  chimneys,  boilers,  ash-deposits,  with 
ous  by  municipal  authority;  grant  the  right  to  enter  buildings  therefor;  and, 
right  to  erect  telegraph,  electric  light  or  on  vote  of  the  qualified  electors,  keep 
telephone  poles  and  wires,  but  not  ex-  in  repair  the  highways  within  three 
clusively ;  grant  the  right  to  lay  gas,  miles  from  the  corporate  limits.  ^  2958. 
water,  sewer,  or  steam  pipes,  or  con-  Cities  and  towns  having  more  than 
duits  for  electric  light;  prescribe  rules  for  1,000  inhabitants  may  impose  a  license- 
weighing  and  measuring  commodities,  tax  on  all  callings,  etc.,  pursued  within 
and  for  inspecting  and  condemning  in-  their  limits,  '*the  same  not  to  exceed 
flammable  fluids  not  of  standard  quality ;  fifty  per  centum  of  the  state  license-tax 
change  water  courses,  under  certain  re-  levied  upon  the  same  callings,  trades, 
trictions  as  to  cost,  etc. ;  approve  maps  and  professions;'*  may  regulate  street 
of  subdivision;  compel  certain  males  to  railways  and  crossings;  prevent  the 
work  streets ;  exercise  the  right  of  em-  running  at  large  of  animals;  destroy 
inent  domain  as  to  streets,  etc. ;  erect  dogs  running  at  large ;  and,  on  vote  of 
and  operate  water-works  and  prescribe  the  qualified  electors,  establish  land- 
water  rates;  make  quarantine  laws  and  ings  and  free  wharves  on  navigable 
enforce  them  within  five  miles  of  the  streams  within  five  miles  of  the  corpo- 
corporate  limits;  to  suppress  dram  shops  rate  limits,  §  2971  et  seq. 
and  club  rooms ;  restrain  and  prohibit  An  ordinance  prohibiting  the  retail- 
slaughter  houses,  disreputable  houses,  ingof  fresh  meats  from  four  o'clock  p. 
gambling  rooms,  "desecration  of  the  m.  to  nine  a.  m.,  was  held  valid.  Por- 
Sabbath-day,  and  all  kinds  of  indecency  ter  v.  Water  Valley,  70  Miss.  560. 
and  other  disorderly  practices,  disturb-  The  courts  will  not  take  judicial 
ance  of  the  peace,  and  to  provide  for  notice  of  the  existence  of  a  town  ordi- 
the  punishment  of  the  persons  engaged  nance.  Naul  v.  McComb,  70  Miss. 699. 
therein  ; ''  provide  necessary  municipal  An  ordinace  prohibiting  the  placing 
buildings;  construct  needful  harbor  of  rubbish  on  sidewalks,  not  mentioning 
improvements,  guide  river  currents,  reg-  barrels,  although  specifying  iron  hoops 
ulate  public  wharves,  and  collect  levee  and  nails,  is  not  violated  by  allowing 
rates;  erect  a  municipal  prison,  and  barrels  containing  rubbish  to  remain 
regulate  the  keeping  of  the  prisoners;  on  the  sidewalk.  Giardina  v.  Green - 
"  aid  and  encourage  the  establishment  ville,  70  Miss.  896. 
of  manufactories,  gas  works,  water-  An  ordinance  of  a  town,  declaring  it 
works,  and  other  enterprises  of  public  unlawful  to  bring  therein  or  offer  for 
utility,  other  than  railroads,  within  the  sale  second-hand  clothing,  without  first 
corporate  limits,  by  exempting  all  prop-  having  produced  satisfactory  proof  to 
erty  used  for  such  purposes  from  muntc-  the  mayor  that  such  clothing  did  not 
ipal  taxation  for  a  period  not  longer  come  from  a  locality  where  conta- 
than  ten  years ; "  pass  all  ordinances,  gion  prevailed,  was  held  to  be  void ; 
and  enforce  the  same  by  fine  not  ex-  it  being  an  unjust  and  unreasonable 
ceeding  $100,  or  imprisonment  not  restraint  of  trade.  Kosciusko  v.  Slom- 
exceeding  thirty  days,  or  both.  Mis-  berg,  68  Miss.  469.  But  compare  Soon 
sissippi  Code  (1892),  §  2925  et  seq,  Hing  r.  Crowley,  113  U.  S.  703. 
Moreover,  cities  and  towns  in  that  state  In  Missouri ^  as  to  the  duties  of  the 
have  certain  powers  that  are  not  con-  township  board  of  directors,  see  Mis' 
ferred  on  villages;  e.  g,^  to  license  fer-  souri  Rev.  Stat.  (1889),  ^  8473. 
ries ;  fix  carriage  rates ;  adopt  measures  An  ordinance  providing  for  adver- 
to  protect  strangers ;  erect  and  gov-  tisement  for  bids  on  a  paving  contract, 
ern  hospitals,  work-houses  and  houses  by  posting  the  notices  at  ten  public 
of  correction ;  maintain  police ;  pro-  places  for  five  days,  was  held  not  un- 
vide  for  lighting  streets  and  public  reasonable.  Warren  v.  Barber  Asphalt 
grounds;  maintain  public  libraries;  Paving  Co.,  115  Mo.  572. 
regulate  public  halls  as  to  ingress  and  Charter  authority  to  impose  a  fine 
egress ;  provide  for  the  prevention  and  for  letting  live  stock  run  at  large,  was 
extinguishment  of  fires;  prohibit  the  held  not  to  sustain  an  ordinance  au- 
erection  of  wooden  buildings  within  thorizing  sale  upon  non-payment  of 
certain  limits;  regulate  and  prevent  certain  charges.  Johnson  v.  Daw,*53 
dangerous    or  noxious   manufactories  Mo.  App.  372. 

and  the  storing  of  green  hides ;  regu-  An  ordinance  fixing  the  maximum 

late  the  storage  of  powder,  cotton,  and  load  of  a  two-horse  team  and  wagon, 
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and  affixing  a  penalty  for  excess,  was  Anheuser-Busch  Brewing  Assoc,  lOo 

held  not  void  for  partiality.     Kansas  Mo.  508. 

City  v.  Sutton,  52  Mo.  App.  398.  An  ordinance  prohibiting  the  sale  of 

An  ordinance  passed  by  legislative  skimmed  milk  was  sustained.     Kansas 

officers  de  facto  under  color  of  right,  City  v.  Cook,  38  Mo.  App.  660. 

is  not  assailable  collaterally  by  private  In  Nebraska^  an  ordinance  was  held 

parties.      Perkins    v.    Fielding    (Mo.  not  to  be  unreasonable  for  interdicting 

1893),  34  So  W.  Rep.  444.  seats  in  drinking  saloons.     Brown  v. 

In  actions  for  violating  a  town's  ordi-  Lutz,  36  Neb.  537. 
nances,  its  corporate  capacity  cannot  Where  seventeen  members  of  the 
be  questioned ;  this  can  be  done  only  county  board  were  present,  and  eight 
by  the  state,  by  quo  warranto^  or  other  voted  in  favor  of  changing  the  bound- 
direct  proceeding.  Fredericktown  v.  ariesof  a  township,  seven  against  it,  and 
Fox,  84  Mo.  59.  two  did  not  vote,  it  was  held  sufficient 

An  ordinance  may  prescribe  the  to  authorize  the  change;  Nebraska 
manner  in  which  a  common-law  obli-  Const.  Stat.,  §  913,  requiring**  the  votes 
gation  shall  be  discharged ;  0.  g,^  that  of  a  majority  of  the  supervisors  pres- 
one  excavating  in  a  street,  shall  erect  a  ent."  Inavale  Tp.  v,  Bailey,  35  Neb.  453. 
fence  three  feet  high  as  a  safeguard.  In  Nevada,  towns  and  cities  are 
Jelly  V.  Pieper,  44  Mo.  App.  3S0.  A  chiefly  governed  by  the  board  of  county 
municipality  has  no  authority  to  ordain  commissioners ;  e,  g^  as  to  boundaries, 
that  a  street  car  **  shall  be  stopped  in  tax-levies,  streets,  Are  department, 
the  shortest  time  and  space  possible,'*  nuisances,  licenses,  ordinances,  pre- 
Fath  t;.  Tower  Grove,  etc.,  R.  Co.,  39  vention  and  punishment  of  disorderly 
Mo.  App.  447 ;  nor  that  a  railway  train  conduct,  establishing  a  board  of  health, 
be  run  not  faster  than  four  miles  an  auditing  claims,  managing  municipal 
hour.  White  7/.  St.  Louis,  etc.,  R.  Co.,  property,  condemning  and  appropriate 
44  Mo.  App.  540,'crV/fi^  against  mu-  ing,  etc.  Nevada  Gen.  Stat.  (1885),  § 
nicipal  favoritism  or  prejudice,  the  3034.  As  to  work  on  streets  upon  con- 
slaughter-house  case,  Tugman  v,  Chi-  tract  under  sealed  bids,  duty  of  the 
cago,  78  111.  405 ;  the  case  of  an  invalid  county  commissioners,  etc.,  see  $  441. 
ordinance  inhibiting  auction  sales  after  Charter  authority  to  make  necessary 
sundown,  Hayes  v.  Appleton,  34  Wis.  contracts,  and  to  make  all  necessary 
^43 ;  and  the  gas-pipe  case.  Northern  provision  for  the  maintenance  of  the 
Liberties  x\  Northern  Liberties  Gas  indigent  and  for  medical  attendance 
Co.,  13  Pa.  St  318.  An  ordinance  upon  them,  was  held  not  to  import 
granting  a  right  to  a  gas  company  and  power  to  furnish  medical  attendance  to 
its  successors  was  held  not  to  be  void  municipal  officers  who  are  not  indigent, 
for  extending  the  term  thereof  beyond  Tucker  v.  Virginia  City,  4  Nev.  20. 
the  company's  own  term  of  existence.  In  Netu  Hampfhire^  a  municipal 
State  V.  Laclede  Gaslight  Co.,  102  board  cannot  delegate  authority  con- 
Mo.  473.  ferred  by  statute;  e.  g,,  the  laymg  out 

An  ordinance  imposing  the  cost  of  a  of  a  turn-out  in  a  horse  railroad.  Con- 
street  grading  both  on  abutting  and  cord  v.  Concord  Horse  R.  Co.,  65  N. 
other  property,  was  held  to  be  invalid.  H.  30.  A  town  holds  the  volumes  of 
Halpin  v,  Campbell,  71  Mo.  493.  An  the  state  statutes  and  reports  for  the 
ordinance  authorizing  the  construe-  information  of  its  inhabitants ;  and  it 
tion  of  a  sidewalk  in  an  isolated  por-  may  reclaim  them  from  a  lawyer  who 
tion  of  a  municipality,  was  held  to  be  has  contracted  with  the  selectmen  for 
mireasonable  and  invalid.  Corrigan  their  use.  Litchfield  t.  Parker,  64  N. 
v.  Gage,  68  Mo.  541,  citing  the  meat-  H.  443. 

shop  case,  St.  Louis    v,    Weber,  44  As  to  the  liability  of  selectmen  for 

Mo.  547.  their  acts  in  New  Hampshire,  see  in- 

The  courts  will  not  consider  the  fra,  this  title,  Officers — Liabilities.  As 
question  of  the  unreasonableness  or  to  their  powers  and  duties,  see  Netv 
oppressiveness  of  an  ordinance  passed  Hampshire  Pub.  Stat.  (1891),  p.  151. 
in  pursuance  of  an  express  legislative  Selectmen  cannot,  ex  officio,  act  as 
grant.  Kansas  City  v.  Richards,  34  town  liquor  agents.  Richards  v.  Co- 
Mo.  App.  531.  lumbia,  55  N.  H.  96. 

An  ordinance  allowing  a  railroad  The  selectmen  can,  without  special 

company  to  Vun  a  track  over  streets  in  authorization,  institute  suits  to  recover 

prosecuting  its  private  business,  was  back  illegal  interest  paid  by  the  town, 

held    to   be  unlawful.      Glaessner  v.  Albany  7*.  Abbott,  61  N.  H.  157. 
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The  selectmen  cannot  inquire  into  aside;  and  the  committee  would  not 

the  legality  of  a  school  district's  vote  be  stopped  to  sue  on  his  bond  for  his 

to  raise  money;  mandamus  lies  to  com-  dereliction.     Painter  v,  Blairstown,  43 

pel   them    to    assess    the    tax    voted.  N.  J.  £q.  317.    To  support  a  water  tax 

School  District  No.  6  r.  Carr,  63   N.  under  the  act  of  188 1,  every  part  of  the 

H.  201.  township  need  not  be  supplied  with 

The  selectmen   are  themselves  the  water.    State  v.  Bloomfield,  47  N.  J. 

health    officers,    until   they   have  ap-  L.  442.     Where  a  statute  authorized  a 

pointed  others.      Bedford  v.   Rice,  58  township  committee  to  drain  certain 

N.  H.  446.  lands,  if  they  deemed  it  of  public  ad- 

They  have  not  general  authority  to  vantage,  it  was  held  that   their  reso- 

bind  the  town  by  contract.      Andover  lution  therefor,  stating   that  they  so 

V,  Grafton,  7  N.  H.  298.  deemed   it,  could  not  be  contradicted 

In  the  absenceof  specific  instructions,  by  parol,  after  public  money  had  been 

they  have  discretionary  power  to  pay  expended  for  the  same.     State  v.  Clin- 

a  town  debt.     Sanborn  v,  Deerfield,  2  ton,  39  N.  J.  L.  656.    The  dutjr  of  the 

N.  H.  251.  township  authorities  as  to  highways, 

Selectmen  cannot,  «x  officio^  release  givesthem  such  special  interest  beyond 

without  consideration,  a  cause  of  ac-  the  public  at  large,  as  entitles  them  to 

tion   against  the  town,  nor  release  a  maintain  a  bill  in  their  own  name  to 

witness    liable     over  to  the   town   in  restrain  the    shutting   up  thereof, 

case  of  a  judgment  against  the  town.  Greenwich  v,  Easton,  etc.,  R.  Co.,  24 

Such  authority  must  be  given  by  town  N.  J.  Eq.  217 ;  25  N.  J.  Eq.  565, 

votes.     Carlton  v,  Bath,  22  N.  H.  559.  An  ordinance  requiring  horse  rail- 

A  selectman  cannot  act  for  the  town  way  companies  to  have  an  agent,  be- 
in  making  a  loan  of  its  money  to  him-  sides  the  driver,  to  help  control  the 
self.  Holderness  t^.  B  a  k  e  r,  44  N.  car  and  passengers,  was  held  not  un- 
H.  414.  reasonable.     State  v.  Trenton,  53  N.  }. 

Selectmen  may  omit  to  tax  a  resi-  L.  132. 

dent,  to  prevent  his   gaining  a  settle-  A  n  ordinance  prohibiting  the  dig- 

ment.     Thompson  v.  Newtown,  21   N.  gingupof  the  surface  of  a  street,  except 

H.  595.  by  permission  of  the  municipal  boaid, 

Further,  as  to  powers  of  selectmen,  was  held  unreasonable,  as  applied  to  a 

see  Wason  v.  Severance,  2  N.  H.  501;  railway  company's  exercise  of  its  fran- 

Hanover  v.  Eaton,  3  N.  H.38;  Tolman  chise.     Allen  v.  Jersey  City,  53  N.  J. 

V.  Marlborough,  3  N.  H.  57;  Mason  v,  L.  522. 

Bristol,  10  N.  H.  36;  Great  Falls  Bank  As  to  the  power  of  a  municipal  board 

V.  Farmington,  41  N.  H.  32 ;  Backman  to  contract  for    lighting  streets,  see 

V,  Charlestown,  42  N.  H.  125.  State  v.  Board  of  Street,  etc.,  Com'rs 

In  New  yersey,  as   to  the  duty  of  (N.  J.  1893),  26  Atl.  Rep.  92.     Street 

**  the  board  of  chosen  freeholders,''  see  boundaries  cannot  be  determined  with- 

infra^  this  title,  Election  or  Appoint-  out  allowing  the  abutting  owners  to 

ment.    These  township  boards  consti-  be  heard.     Voorhees  v.  Bound  Brook 

tute  for  the   county  **a   body  politic  (N.  J.  1893),  26  Atl.  Rep.  710.  Further, 

and  corporate  in  law,"  capable  to  hold  as  to  ordinances,  see  State  v,  Bayonne 

r^al  and  personal  estate  in  trust  for  the  (N.  J.  1893),  ^^  ^^-  ^^P*  81 ;  State  v. 

county,  sue  and  be  sued,  etc.,  and  raise  Elizabeth   (N.  J.  1893),  26  Atl.  Rep. 

money  for    county    purposes.      New  939;  State  v,  Rutherford  (N.  J.  1893), 

yersey  Revision  (1877),  §  i  et  seq.  26  Atl.  Rep.  933;  State  v.  National 

The  township  committee  is  the  leg-  Docks  R. Co.  (N.J.  1893),  26  Atl.  Rep. 

islative  or  governing  body  in  the  Tax-  145;  State  v,  Vineland  (N.  J.  1893),  ^ 

ation  Act  of  1884.     Reid  v.  Wiley,  46  Atl.   Rep.  149;  State  v.  Egg  Harbor 

N.J.  L.  473.     Where  a  legislative  act  City  (N.   T.   1893),   26  Atl.   Rep.  89; 

confers  on  a  township  committee  the  Rutgers   CJollege   Athletic   Assoc,   v. 

supervision  of  persons  authorized  to  New   Brunswick  (N.  J.  1893),  26  Atl. 

interfere  with  a  public  road,  the  com-  Rep.  87 ;  Halsey  v.  Rapid  Transit  St. 

mittee,  and   not  the  town,  may  bring  R.  Co.,  47  N.  }.  Eq.  380;   Paterson  R. 

suit  on  a  bond  exacted  from  such  per-  Co.  v.  Grundy  (N.  J.  1893),  26  Atl.  Rep. 

sons  to  perform  the  duty.  Woodbridge  788;  State  v.  Orange,  50  N.  J.  L.  389; 

Tp.  V.  Hall,  47  N.  J.  L.  388.     A  town-  State  v.   Ocean  Grove  Camp  Assoc, 

ship  committee  cannot  direct  the  col-  (N.  J.  1893),  26  Atl.  Rep.  798. 

lector    not    to    collect  a    tax    which,  Statutory  authorization  of  an  ordi- 

though   illegal,   has    never    been    set  nance,  providing  for  trial  of  certain 
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offenses  bj  the  major  or  **  justices  of  more  than   seven,  nor  less  than  three, 

the  peace  "  of  the  town  of   Lambert-  commissioners  to  *'  be  a  body  corpo- 

ville,  was  held  not  to  authorize  an  or-  rate,  with  succession  during  the  corpo- 

dinance    providing    for  trial    thereof  rate  existence   of  the  town."    North 

before  ''either  of  the  justices  ''  of  said  Carolina  Code  (1883),  §  3787.     Also  a 

town.  State  v.  Zeigler,  32  N.  J.  L.  362.  mayor  to  preside  at  the  meetings  of  the 

In  New  Mexico^  "  the  corporate  au-  board,  §  3794.  They  may  levy  taxes  on 
thority  of  the  incorporated  towns,  or-  polls,  on  liquor-retailing,  on  animals 
ganized  for  general  purposes,  shall  be  running  at  large,  and  on  produce  wag- 
vested  in  a  board  of  trustees  {fidei  ons;  establish  markets;  appoint  a 
comisarios)^  consisting  of  one  mayor,  weigher,  a  constable,  patrol,  and  other 
one  recorder,  and  four  other  trustees,  necessary  agents;  pass  laws  for  abating 
who  shall  be  qualified  electors  residing  nuisances  and  preserving  health;  regu- 
within  the  limits,"  etc.  New  Mexico  late  as  to  bakers'  bread ;  keep  streets 
Comp.  L.  (1884),  \  1686.  For  eighty-  and  bridges  in  repair;  purchase  land 
one  specifications  of  the  trustees'  du-  for  cemeteries;  and  enforce  their  laws 
ties,  see  ^  1622.  by  penalties,  §  3800  et  seq.    The  route 

In  New  Tork^  the  town  board  may  of  a  railroad  cannot  be  altered  after 
appoint  fire  companies.  Neiv  Tork  the  grading  is  begun,  unless  the  change 
Sess.  L.  (1891),  p.  477.  As  to  the  right  be  sanctioned  by  a  vote  of  two-thirds 
of  the  board  to  appeal,  regardless  of  of  the  corporate  authorities  of  the 
the  meeting's  direction,  see  Chase  v,  town,  etc^  ^  i953- 
Defendorf,  128  N.  Y.  652;  Hulburt  v.  The  act  of  1877,  ch.  141,  deprived  the 
Defendorf,  58  Hun  (N.  Y.)  585.  As  board  of  township  trustees  of  its  exist- 
to  the  requisites  of  valid  action  of  the  ence  as  a  municipal  corporation,  and  it 
board  in  auditing  claims,  see  Jackson  cannot  be  a  party  to  a  suit  Wallace 
r.  Collins,  16  N.  Y.  Supp.  651 ;  62  Hun  v,  Sharon  Tp.,  84  N.  Car.  164. 
(N.  Y.)  618.  An  ordinance  punishing  owners  of 

An  ordinance  of  a  board  of  health  beasts  not  penned,  was  held  not  to 
prohibiting  all  persons  from  passing  apply  to  non-residents  of  the  town, 
from  within  a  quarantine  inclosure,  Plymouth^'. Pettijohn,4Dev. (N. Car.) 
contravening  the  authority  of  the  state  591.  But  compare  Whitfield  v.  Long- 
quarantine  officer,  was  held  invalid,  est,  6  I  red.  (N.  Car.)  268. 
People  V.  RofT,  3  Park  Cr.  Cas.  (N.  A  town  ordinance  declaring  certain 
Y.)  216.  riparian  strips  to  be  the  property  of 

Charter  authority  to  license  '*  ped-  the  front  lot  owners  respectively,  was 
dlers,"  was  held  to  import  power  to  held  not  to  give  color  01  title;  being 
compel  milk  dealers  to  take  out  a  li-  not  under  seal  nor  expressing  any  con- 
cense.  People  V,  Mulholland,  19  Hun  sideration.  Beaufort  Tp.  v,  Duncan,  i 
(N.  Y.)  548.  Jones  (N.  Car.)  239. 

A  municipal    counciVs   grant  of    a  An    ordinance    forbidding    anyone 

franchise  for  a  street  railway,  without  coming  from  an  infected  place  to  enter 

consideration,  was  set  aside  at  the  suit  the  town,  was  held  to  apply  only  to 

of  a  taxpayer,  a  third  party's  ofTer  to  those  persons  who   left  the  infected 

pay  a  large  sum  having  been  refused,  place  after  its  passage,  and  came  im- 

Aaamson   v.  Union  R,  Co.  (Supreme  mediately  to  the  town.      Salisbury  v, 

Ct.),  26  N.  Y.  Supp.  136.  Powe,  6  Jones  (N.  Car.)  134. 

A  village  ordinance  was  held  invalid  A   penalty  for  disorderly   conduct, 

for  not  publishing  when  it  was  to  take  ranging  from  one  dollar  to  twenty,  was 

effect.  Watkins7'.  Hillerman  (Supreme  held  to  render  a  town  ordinance  void 

Ct.),  26  N.  Y.  Supp.  252.  for  uncertainty.     Louisburg  v.  Harris, 

A  village  ordinance  prohibiting  the  7  Jones  (N.  Car.)  281. 

igniting  of  combustibles  in  streets,  be-  A   town   ordinance  for  impounding 

tween  the  rising  and  the  setting  of  the  and  selling  for  the  expenses,  all  hogs 

sun,  was  held  valid.     New  Rochelle  v,  found  running  at  large,  whether  of  resi- 

Clark,  65  Hun  (N.  Y.)  140.  dents  or  non-residents,  was  held  valid. 

Upon  a  tie,   the  presiding  officer's  Rose  r.  Hardie,  98  N.  Car.  44. 

vote  was  held   to  make  a   "  majority  A  town  ordinance  prescribing  as  lim- 

vote  "  of  a   municipal  council.     New  its  of  penalty  that  one  *'  shall  be  fined  a 

York,  etc.,  R.  Co.  v.  Dunkirk,  65  Hun  sum  not  exceeding  five  dollars,  and  one 

(N.  Y.)  494.  dollar  for  each  and  every  day  he  shall 

In  North   Carolina^  every  incorpo-  neglect  to  make  such  repairs,    was  held 

rated   town    may   annually  elect    not  void  for  uncertainty.     State  v.  Rice,  97 
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N.  Car. 42 1.    So,  also,  was  held  void  one  eral  statute — ^.  ^.,  liquor-selling,  Ohio 

prescribing,  as  a  penalty  for  assaulting  Rev.  Stat.  1862  —  see  Alliance  v.  Joyce, 

or  insultinjp;  an  officer,  that  such  person  49  Ohio  St.  7. 

'*  shall  forfeit  and  pay  not  more   than  An   imprisonment  sentence  by  the 

fifty  dollars  or  suffer  imprisonment  not  mayor  of  a  village,  under  an  ordinance 

to  exceed  one  month."     State  v.  Cren-  after  the  Ohio  law  of  1856,  not  provid- 

shaw,  94  N.  Car.  877.  ing  for  trial  bv  jury,  was  held  illegal. 

A  town  ordinance  prohibiting  liquor  Thomas  v,  Ashland,  12  Ohio  St.  124. 

selling,  was  held  void  under  the  general  A  town  cannot  subject  to  ordinance 

state  license  law.     State  v.  Brittain,  89  stray  animals  of  non-residents.    Mari- 

N.  Car.  574.  etta  x>.  Fearing,  4  Ohio  429. 

A  town  ordinance  punishing  the  sell-  In  Oklahoma^  the  principal  police  and 

ing  of  liquor  on  Sunday,  must  give  way  sanitary  powers  are  in  the  town  board 

to  the  statute  thereon.    The  town  char-  of  trustees.    See  the  twenty -one  speci- 

ter  is  subordinate  to  the  general  public  fications  in   Oklahoma  Stat.  (1890),  $ 

law.     State  v.  Langston,  88  N.   Car.  666.     As  to  ordinances,  see  Stillwater 

692,  citing  I  Dill,  on   Mun.  Corp.,  ^  v.  Moor  (Okl.  1893),  33  Pac.  Rep.  1024. 

302,  and  the  market-house  case.  Wash-  In  Pennsylvania^  the  corporate 

ington  V.  Hammond,  76  N.  Car.  33.  powers  of  a  township  are  exercised  by 

Further,  as  to  regulating  liquor  sell-  the  supervisors  thereof.   Bright  Purd. 

ing,  see  State  v,  Davis,  11 1  N.  Car.  729.  Pennsylvania  Dig.  L.  (1885),  p.  364. 

In  Ohio^  the  board  of  civil  township  In  a  business  requiring  deliberation, 
trustees  divides  the  township  into  road  the  township  can  be  bound  only  by 
districts ;  settles  the  accounts  of  the  the  action  of  a  majority  of  the  board 
treasurer  and  supervisors ;  appropriates  in  a  regular  meeting.  Repairing  a  road 
the  road  moneys;  makes  and  enforces  is  a  mere  ministerial  matter,  manage- 
all  necessary  health  regulations;  pro-  able  by  one  of  the  two  supervisors;  oth- 
cures  lands  for  cemeteries,  and  makes  erwise,  as  to  the  contraction  of  a  debt 
and  enforces  regulations  therefor ;  ap-  therefor.  Union  Tp.  v,  Gibboney,  94 
points  trustees  of  the  public  library;  and  Pa.  St  534.  Or  as  to  a  contract  with 
relieves  the  poor.  Ohio  Rev.  Stat.  (1890),  an  attorney  for  a  year,  at  a  fixed  sum. 
f  1457  et  seq.  The  board  also  notifies  Bohan  v,  Pittston  Tp.,  4  Kulp  (Pa.) 
as  to  the  election  of  justices,  $566,  and  234.  One  supervisor  may  open  a  road 
of  pike  superintendents,  $  4870,  super-  authorized  by  the  quarter  sessions, 
vises  militia  drafU,  ^  3092;  regulates  as  Brodhead  v.  Township,  2  Lehigh  Val. 
to  partition  fences,  ^  4242;  establishes  L.  R.  (Pa.)  381.  One  may  also,  the 
public  ditches,  ^  4511;  provides  for  others  not  dissenting,  in  a  district  di- 
county  roads,  ^  4660 ;  for  extermination  vided  and  assigned,  purchase  stone, 
of  Canada  thistles,  §  4732;  for  guide-  and  bind  the  township  thereby.  Shep- 
boards,  (  4734;  for  watering  on  high-  pard  v.  Township,  4  Del.  Co.  Rep. 
ways,  \  4736;  and  for  extinguishment  (Pa.)  385.  But  one  cannot  bind  the 
of  dangerous  prairie  and  forest  fires,  §  township  to  pay  an  enlistment  bounty. 
4750.  The  power  of  the  trustees,  under  Bearce  v»  Township,  27  W.  N.  C.  (Pa.) 
a  devise,  with  trust  **  to  manage  as  they  212.  The  supervisors,  on  finding  that 
think  best  for  said  poor,''  was  held  not  the  town  has  no  defense,  may  confess 
to  be  limited  by  the  act  of  1865  to  loans  judgment  against  it.  Maneval  v.  Jack- 
upon  real  estate  security.  Scott  v.  son  Tp.,  141  Pa.  St.  426. 
Marion  Tp.,  39  Ohio  St.  153.  As  to  the  A  municipal  council  may  adopt  an 
discretion  of  the  trustees  under  the  Act  unauthorized  act  done  for  the  public 
of  1866,  in  the  erection  of  a  town  hall,  good,  by  one  of  the  municipal  officers, 
see  New  London  Tp.  v.  Miner,  26  and  may  assume  the  debt  thereby  con - 
Ohio  St.  452.  tracted.    So  held  as  to  a  direction  to 

An  ordinance  requiring  a  license  fee  the  chief  engineer  to  purchase  flues 
of  $25,  to  sell  at  auction  goods  im-  necessary  for  a  fire-engine.  Silsby 
ported  therefor,  was  held  unreasonable.  Mfg.  Co.  v.  Allentown,  153  Pa.  St.  319. 
Sipe  V.  Murphy,  49  Ohio  St.  536,  cit-  An  ordinance  prohibiting  peddling 
ing  the  case  of  the  "Sample-seller's  without  a  license,  but  exempting  resi- 
Ordinance,"  Ex  p.  Frank,  52  Cal.  606;  dents  of  the  borough  from  its  opera- 
Brown  t;.  Maryland,  12  Wheat.  (U.  tion,  was  held  invalid ;  it  contravening 
S.)  448.  the  constitution  of  the  United  States 

As  to  the  validity  of  an   ordinance  and    the    interstate    commerce    act, 

imposing  a  fine  for  a  specific  offense,  Sayre  v.   Phillips,  148    Pa.    St    482; 

greater  than  that  prescribed  by  the  gen-  distinguishing  Warren  v.  Geer,   117 
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Pa.  St.  207;  and  Titusville  v,  Brennan,  modities  within  their  respective  towns 

143  Pa.  St.  643.  and  cities ;  to  protect  burying  grounds 

An  ordinance  providing  that  a  lire  from  trespassers ; ''  and,  generally,  all 

committee  or  engineer  should  not  in-  other  regulations  for  the  well-ordering 

cur,  for  repairs  between  council  meet-  of  the  prudential  affairs  and  police  of 

ings,  a  liability  exceeding  a  certain  sum,  their  respective  towns,  not  repugnant 

was  held  not  to  preclude  the  council  to  the  constitution,  etc. ;  also  to  impose 

from  adopting  the  act  of  such  agent  penalties  for  the  violation  thereof;  also 

in  excess  of  the  sum  named.     Silsby  to  regulate   the  construction  of  doors 

Mfg.  Co.  V.  Allentown,  153  Pa.  St.  319.  and  entrances,  etc.,  and  the  use  of  lec- 

A  resolution  offering  a  reward  for  ture  halls,  etc.,  for  the  public  safety  ; 
the  conviction  of  incendiaries,  is  bind-  also  "the  time  of  closing  shops,  saloons, 
ing  only  during  a  reasonable  time,  and  other  places  of  resort  in  the  even- 
Seventeen  years  after  the  date  of  the  ing ; "  also  requiring  provision  of  fire- 
resolution  (and  ten  years  after  the  last  escapes;  also  to  appoint  special  consta- 
proclamation  thereunder)  was  held  to  bles  and  other  officers,  to  enforce  ordi- 
be  an  unreasonable  time.  Shaub  v.  nances.  They  also  hold  lands  and  funds 
Lancaster,  156  Pa.  St.  362.  for  burial  purposes;  and  may  grant  the 

As  to  the  power  of  municipal  coun-  right  to  lay  water-pipes  in  highways, 

cils  to  permit  the  operation  of  a  street  p.  151 «/  seq,    A  town  council  may  also 

railway  by  electricity,  see  Reeves  v,  remove  a  tax  collector,   p.   131;  fill  a 

Philadelphia    Traction    Co.,   152    Pa.  vacancy  in  a  school  committee,  p.  139; 

St.  153.  make  truancy  ordinances,  p.  154;  lay 

The  discretion  of  municipal  councils  out  highways,  p.  160;  assign  to  the  sur- 

in  patting  a  sewer  into  a  street,  was  veyors  divisions  for  repair  of  highways 

held      conclusive.      Philadelphia      v.  and  bridges,  p.  170;  alter  water-courses^ 

Thomas,  152  Pa.  St.  494.  p.  173;  establish  sidewalks  and  grad- 

As  to  the  construction  of  an  ordi-  ings,  p.  75;  maintain  guide-posts,  p.  179; 

nance  prohibiting  the  placing  of  goods  authorize  one  landowner  to  construct  a 

on  sale  on  footways,  see  Philadelphia  drain   across  another's    land,  p.   181 ; 

V.  Sheppard,  158  Pa.  St.  347.     As  to  bind  out  poor  children,  p.  185;  'direct 

one  on  repair  of  street  railway  tracks  the  sergeant  to  remove  paupers  to  their 

and  paving,  see  McKeesport  v.   Mc-  proper  town,  p.  190;  order  away  per- 

Keesport  Pass.  R.  Co.,  158  Pa.  St.  447.  sons  of  bad  fame,  p.  191;  send  insane 

Compare  Trenton  v.  Trenton  Pass.  K.  paupers  to  the  state  asylum,  p.   204; 

Co.  (N.  J.  1893),  ^7  ^^^'  Rep*  4^3*  abate  nuisances  and  regulate  places  for 

As  to  the  construction  of  a  municipal  slaughtering,  for  burials,  for  manufac- 

grant  to  a  railway  to  occupy  so  much  ture  of  deleterious  articles,  for  keeping 

of  a  street  **  as  may  be  necessary,"  see  swine,  and  for  vaults  and  cesspools,  p. 

Pennsylvania,  etc.,  R.  Co.  v.  Philadel-  210;  appoint  a  health  officer,and  estab- 

phia,  etc.,  R.  Co.  (Pa.  1893),  27  Atl.  lish  quarantine  rules,  p.  219;   ordain 

Rep.  683.  against  contagion  among  cattle,  p.  222; 

In  Rhode  Island^  **  the  town  councils  appoint  registers  of  births,  marriages 
shall  be  courts  of  probate  within  their  and  deaths,  also  undertakers,  p.  225; 
respective  towns.'*  Rhode  Island  Pub.  license  victuallers,  p.  228;  and  pawn- 
Stat.  (1882),  p.  459.  They  may  ordain  brokers,  p.  247;  appoint  fire  marshals, 
all  regulations  ^  not  repugnant  to  law,  p.  251 ;  regulate  as  to  dogs  and  damages 
which  they  may  deem  necessary  for  the  therefrom,  p.  256;  appoint  bird  con- 
safety  of  their  inhabitants,  from  fire,  stables,  p.  200;  in  towns  on  the  sea  ap- 
firearms,  fireworks,  explosion  of  gun-  point  wreckage  commissioners,  p.  275 ; 
powder  from  the  quantity  of,  or  mode  remove  illegally  located  windmills,  p. 
or  place  of  storing  the  same;  to  pre-  283;  appoint  oil  inspectors,  p.  314;  and 
vent  persons  standing  on  any  footwalk,  milk  inspectors,  p.  317;  apply  to  the 
doorstep  or  in  any  doorway,  or  riding,"  railroad  commissioners  to  alter  cross- 
etc.,  thereon  to  the  annoyance  of  per-  ings,  p.  410;  require  flagmen,  p.  411; 
sons  in  the  vicinity;  to  regulate  tele-  examine  an^' suspected  possessor  of  un- 
graph  ¥rires  and  their  appurtenances ;  claimed  estate,  p.  4^3 ;  elect  trial  jus- 
to  prevent  indecent  exposure  of  bath-  tices.  p.  519;  make  juror  lists,  p.  539; 
ers ;  "against  breakers  of  the  Sabbath ;  appoint  tramp  officers,  p.  689;  elect  cor- 
against  habitual  drunkenness ;  to  regu-  oners,  p.  707;  supervise  militia  enroll- 
late  the  speed  of  driving  horses  and  ments,  p.  744 ;  and  provide  armories,  p. 
cattle  over  bridges;  respecting  the  pur-  753.  They  may  prohibit  burials  in 
chase  and  sale  of  merchandise  or  com-  compact    parts    of   the  town.    Rhode 
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Island  Sees.  Acts  (1884),  p.  169.   They  scribing   fines,  etc.     Texas  Rev.  Civ. 

may    appoint     liquor    commissioners.  Stat.  (1889),  art.  521.    The  town  au- 

Sess.  Acts  (1889),  p.  135.    They  may  thorities    codperate  with   the   county 

grant  franchises  for  distributing  water  commissioners'  court  in  sanitary  regu- 

or  electric   lights.     Sess.  Acts  (1891),  lations,  art.  4098  a. 

p.  I.  An  ordinance  prohibiting  the  rent- 

A  town  council's  contract  for  a  lease  ing  of  private  property  to  lewd  women, 

cannot,  after  the  lessee   has   complied  was  held  unreasonable  and  void.    Mil- 

with  its  terms,  be  ignored  by  a  subse-  liken     v.    Weatherford     Council,    54 

quent  council.  Marden  t\  Champlin,  17  Tex.  388. 

R.  I.  433.  An  ordinance  imposing  an  annual 

In    South    Carolina,   the   intendant  occupation  tax  upon  butchers^  estab- 

and  wardens  may  tax  plays  and  shows,  lishing  private  stalls  for  vending  meats 

South    Carolina  Gen.   ^tat.  (1882),  ^  within   the   municipality,  was  held  to 

1756.    The  municipal  authorities  of  all  contravene  to  constitutional  inhibition 

incorporated   towns   and  villages  are  against  unequal  taxation.     Hoefling  v. 

empowered  to  grant  licenses  to  retail  San  Antonio,  85  Tex.  328. 

spirituous  liquors,  ^  1736.     As  to  the  In  Utah,  the  s^overning  board  is  a 

power  of    the   county  commissioners  president    and   Four  trustees,  elected 

to  issue  township  bonds  in  aid  of  rail-  biennially.     Utah  Comp.  L.  (1888),  ^ 

roads,  see  South  Carolina  Acts  (1888),  1820.    As  to  its  powers  and  duties,  see 

p.  12.  the  nineteen  specifications  in  section 

One's  remedy  against  a  town  council  1824,  and  amendments  thereof.    Sess. 

assuming  to   try  him  for  an   alleged  L.  (1890),  ch.  54. 

violation  of  an  ordinance,  is  by  a  writ  In  Vermont,  the  powers  and  duties 

of  prohibition ;    he  cannot  recover  a  of  the  board  of  selectmen  are  nearly 

fine  paid,  though  the  council  had  no  as  multifarious  as  those  of  this  board 

jurisdiction.      McKee    t\    Anderson,  in  Massachusetts^  already   mentioned. 

Rice  (S.  Car.)  24.  "  The  selectmen   shall  have  the  gen- 

In  Tennessee,  under  the  act  of  1879,  eral  supervision  of  the  concerns  of 
inhibiting  any  municipality  from  sus-  the  town,  and  shall  cause  duties  re- 
pending  any  general  statute  for  run-  quired  by  law  of  towns,  and  not  com- 
ning  railroads,  an  ordinance  forbidding  mitted  to  the  care  of  any  particular 
the  necessary  blowing  of  a  steam  en-  ofScer,  to  be  duly  performed  and  ex- 

E'ne    is    a    nullity.     Katzenberger  v,  ecuted."     Vermont    Rev.    L.     (1880), 

awo,  90  Tenn.    235,   distinguishing  %  2692. 

Indiana  Code  (1881),  ^  2178;    Penn-  Under  such  statute,  it  was  held  by 

sylvania  R.  Co.  v,  Hensil,  70  Ind.  569;  a  majority  of  the  court,  that  the  board 

36  Am.  Rep.  188.  could  not  bind  the  town  by  a  promise 

Charter  authorization  to  pass  ordl-  to  repay  to  its  tax  collector  the  amount 

nances  necessary  and  proper  to  pre-  of  taxes  advanced  by  him,  but  illegally 

serve  the  health  and  '*  comfort "  of  the  assessed.     Miles  v.  Albany,  59  Vt.  79. 

town,  was  held  not  to  import  power  The  selectmen  cannot bmd  the  town 

to  impose  penalties   for   breaches  of  by  ah  order  to  pay  their  own  claims, 

the  peace.     Raleigh  v.  Dougherty,  3  Davenport  v.  Johnson,  49  Vt.  403. 

Humph.  (Tenn.)  11;  39  Am.  Dec.  149.  Selectmen  may,  after  their  term  has 

A  by-law  prohibiting  the  sale  of  in-  expired,  acknowledge   their,   previous 

toxicating    liquors    without    a    town  lease  of  public  lands.     In  their  lease  of 

license,  was  held  void,  as  contraven-  a  ministerial  lot,  the  words, '*as  long  as 

ing  the  statute  allowing  sales  under  a  wood  grows  and  water  runs  or  as  we 

state  license.     Robinson  f .  Franklin,  i  the  selectmen  have  a  right  to  lease  the 

Humph.  (Tenn.)  156.  same,"  were  held  to  refer  to  the  statu- 

As  to  the  power  of  municipal  officers  tory  limitations  of  the  time.  Lemington 

in   advertising   proposals,  see   Public  v,  Stevens,  48  Vt.  38. 

Ledger  Co.  v,  Memphis  (Tenn.  1893),  -^^  *o  *^^  power  of  the  selectmen  to 

23  S.  W.  Rep.  51.  appoint  highway  surveyors,  see  Scott 

In  Texas,  the  board  of  aldermen  of  v.  Mount  Tabor,  48  Vt.  391. 

a  town  controls  the  streets  and  other  Under    the    statute     requiring    the 

public  places,  prevents  or  abates  nui-  selectmen  to  "  take  the  most  prudent 

sances,  establishes  markets,  '*  and  may  measures,"  etc.,  they  may  procure  in- 

do  whatever  else  m&y  be  necessary  to  oculation,  and  the   town  may  vote  to 

give  eflfect  to  the  provisions  of  this  defray  the  exi>ense.     Hazen  v.  Strong, 

chapter,"  as  to  taxes,  ordinances,  pre-  2  Vt.  427.     Selectmen  have  no  autfaor- 
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itj  ex  officio  to  receive  moneys  of  the  building  or  of  an  addition  to  any  build- 
town  and  give  discharges  therefor,  ing,  more  than  ten  feet  high,  unless 
Middleburj  t;.  Rood,  7  Vt.  125;  Angel  the  outer  walls  thereof  be  made  of 
V,  Pownal,  3  Vt.  462.  brick  and  mortar,  or  stone  and  mortar, 

The  selectmen  may  submit  to  arbi-  and  provide  for  the  removal  of  any 

tration  such  claims  as  they  have  statu-  building  or  addition  erected  contrary 

tory  power  to  audit  and  adjust ;  and  to  such  prohibition,'*  §  1038.     In  an  or- 

the  town  will  be  bound  by  the  award,  dinance  as  to  fire  limits  and  building 

Dix  V,  Dommerston,  19  Vt.  262.  materials,  the   inhibition,  '*  no  person 

The  selectmen   may  employ  counsel  shall  erect  any  building,''  may  apply 

in  a  road  case  in  which  the  town  agent  to  the  adding  of  a  story  to  a  house, 

has  employed  none.    Burton  v.   Nor-  Carroll  v.  Lynchburg,  84  Va.  803. 

wich,  34  Vt.  345.    They  may  settle  a  An  ordinance  that  no  person  shall 

suit,  though   the  town  has  appointed  open  a  street  without  a  deposit  of  such 

an  agent  to  manage  suits  as  he  thinks  a  sum  as  the  committee  on    streets 

best.    Cabot  v,  Brltt,  36  Vt.  349.  shall  deem   sufficient,  was  held  to  be 

Further,  as  to  powers  of  selectmen,  uHra  vires.     Wheat  v,  Alexandria,  88 

see  Cummings  v,  Clark,  i^  Vt653;  Va.  742. 

Taft  V.  Pittsford,  28  Vt  286;  Tarbell  A  municipal  council   cannot  dele- 

t;.  Plymouth,  39  Vt.  429;   Hartwell  v,  gate  to  a  committee  the  power  to  sell 

Newark,  41  Vt  337.  public  property.  Beal  v.  Roanoke  (Va. 

As  to  the  liability  of  selectmen  for  1893),  17  S.  £.  Rep.  738. 

their  acts  in  Vermont^  see  infra^  this  In  Waskingion^  the  governing  board 

title.  Officers — Liability.  consists  of  the  mayor  and  a  council  of 

Charter  authorization  of  a  village  to  five  members  elected  biennially.   Wash- 

'*  regulate"    victualling    houses,   was  in^on  Gen.  Stat.  (1891),^^  662-3.    ^^ 

held  impliedly  to  repeal  the  general  to  the  powers  of  the  town  council,  see 

law  for  the  town   selectmen  to  license  the  sixteen  specifications  in  ^  673. 

such  houses,  and  to  empower  the  vil-  Where  the  complaint,  under  an  ordi- 

lage  to  license  with  penalty,  etc.     St.  nance  punishing  vagrancy,  states  facts 

Johnsbury  v,  Thompson,  59  Vt.  300 ;  that  constitute  the  crime  under  the  gen- 

59  Am.  Rep.  731.  eral  statute  defining  vagrancy,  the  con- 

A   municipality    cannot    impair  its  viction  will  be  sustained,  although  the 

license  to  an  electric  light  company  municipality  is  not  authorized  to  define 

that  has  expended  money  on  the  faith  the   crime.     Spokane  v,   Williams,    6 

thereof.    This  imports  a  vested  right  Wash.  376. 

not  to  be  interfered  with  by  another  As  to  the  validity  of  an  ordinance  for 

company.    Rutland  Electric  Light  Co.  impounding  cattle  running  at  large,  see 

v.  Marble  City    Electric    Light  Co.,  Wilson  v.  Beyers,  5  Wash.  303. 

65  Vt.  377.  As  to  the  sufficiency  of  an  ordinance 

In  K/r^'ff/a,  the  mayor  and  council-  for  the  purchasing  of  water-works,  see 
men  constitute  the  council.  Vir^nia  Seymour  v,  Tacoma,  6  Wash.  138. 
Code(i887),  ^  1021.  **  The  word  •  coun-  Further,  as  to  ordinances,  see  Mc- 
cil '  shall  include  any  body  or  bodies  Bryde  v.  Montesano,  7  Wash.  69;  Spo- 
authorized  to  make  ordinances  for  the  kane  t;. Williams, 6  Wash.  376 ;  Spokane 
government  of  a  city  or  town,"  Or-  v.  Robison,  6  Wash.  547 ;  Arnott  v, 
dinances  "  must  not  be  inconsistent  Spokane,  6  Wash.  442;  Spokane  St  R. 
with  the  constitution  and  laws  of  the  Co.  v,  Spokane  Falls,  6  Wash.  521; 
United  States,  or  of  this  state,"  $  5,  Lewis  v.  Port  Angeles,  7  Wash.  190. 
pi.  15  and  16.  Among  the  sanitarjr  In  West  Vir^nia^  the  governing 
and  police  powers  of  the  council,  is  authority  is  a  common  council  com- 
that  **  to  prevent  the  pollution  of  the  posed  of  the  mayor,  recorder,  and  at 
water  and  injuries  to  the  water-works,  least  five  councilmen.  West  Virginia 
for  which  purpose  their  jurisdiction  Code  (1891),  p.  424,  ^  13.  As  to  the 
shall  extend  to  a  mile  above  the  same ;  powers  thereof,  see  the  enumeration,  p. 
to  provide  for  the  regular  building  of  426,  $  28 ;  p.  435,  ^  9.  See  also  Mounds- 
houses  in  the  town;  to  make  regula-  ville  v.  Fountain,  27  W.  Va.  182;  Rich- 
tions  for  the  purpose  of  guarding  ards  v.  Clarksburg,  30  W.  Va.  491. 
against  dangers  from  accidents  from  In  Wisconsin,  if  the  county  has  but 
fire ;  and,  on  the  petition  of  the  owners  one  town,  the  town  board  of  supervisors 
of  not  less  than  two-thirds  of  the  shallconstitute  the  county  board.  This 
ground  included  in  any  square,  to  pro-  does  not  violate  the  constitutional  re- 
hibit  the  erection  in  such  square  of  any  quirement  of  uniformity  of  government. 
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Where  a  municipal  charter  commits  the  decision  of  a  matter  to 
the  council,  and  is  silent  as  to  the  mode  of  decision,  it  may  be  by 
resolution,  and  need  not  be  by  ordinance. 

2.  Meetings — Votes. — The  requisites  of  notification  and  of  the 
conduct  of  town  meetings  in  the  respective  New  England  states 
are  much  alike.^ 

Cathcart  v,  Comstock,  56  Wis.  590.  Sower  v,  Philadelphia,  35  Pa.  St  231 ; 
As  to  the  principal  duties  of  the  town  San  Francisco  Gas  Co.  v.  San  Fran- 
hoard,  see  ^  819.  As  a  board  of  audit,  cisco,  6  Cal.  190 ;  First  Municipality  v, 
see  ^821.  As  a  drainage  board,  see  ^  Cutting,  4  La.  Ann.  335 ;  Green  Bay  v, 
1364.  As  a  board  of  health,  see  $  141 1.  Brauns,  50  Wis.  204. 
As  to  liquor  licenses,  see  $  1548.  But  if  the  charter  requires  a  thing 

A  town  board  cannot  discharge  a  to  be  done  bj  ordinance,   it  cannot 

judgment  on  the  treasurer's  bond,  by  be  done  by  a  resolution.     Newman  v. 

allowing  additional  credits.     Butternut  Emporia,  33  Kan.  458. 

V.  O'Mallev,  50  Wis.  329.  1.  Compare  with  the  Massachusetts 

Publication  of  the  penalty  of  violating  provisions     immediately     succeeding 

a  village  ordinance  is  not  required  when  Connecticut  Gen.  Stat.  (1888),  (  31   «/ 

imposed   by   a    general   statute.      Oak  seq.;  Maine  Rev.  Stat.  (1883),  P-  *fi\ 

Grove  v.  Juneau,  66  Wis.  534.  Ne-w  Hampshire  Pub.  Stat  (1891),  p. 

Charter  authorization  of  a  village  to  146  et  seq,;  Rhode  Island  Pub.   Stat 

submit  to  a  vote  the  raising  of  money  (1882),  p.    106,  ^   12;    Vermont   Rev. 

**  for  an  extraordinary  or  special  pur-  Law8  (1880),^  2684  «/  seq, 

pose,"  was  held  to  mean  only  a  munici-  In  Massachusetts,  every  male  citizen 

pal  purpose;  not  to  aid  in  the  construe-  twenty-one  years  old  (except  paupers, 

tion  of  a  railroad.   Perrin  v.  New  Lon-  wards,  and   persons  unable  to  read), 

don,  67  Wis.  416.  residents    within  the   commonwealth 

As  to  the  validity  of  an  ordinance  one  year,  and  within   the    town   six 

regulating  street  parades,  see  State  v,  months  next  preceding  the  meeting, 

Dering,  84  Wis.  585.  and  having  paid  taxes  within  two  years, 

An  ordinance  granting  rights  to  lay  may  vote  thereat  on  all  town  affairs ; 

pipes  in  streets,  was  held  properly  re-  also  "  women   duly   qualified  and   as- 

voked   before  the  acceptance    of    the  sessed,  may  vote  for  members  of  school 

grant;   and   the   village  was  enjoined  committees."    **  Every   town   meeting 

from  laying  them.     Waukesha  Hygeta  shall  be  held  in  pursuance  of  a  warrant 

Mineral   Spring  Co.  v.  Waukesha,  83  under  the  hands  of  the  selectmen,  di- 

Wis.  475.  rected  to  the  constables,  or  to  some 

A  charter  requirement  that  the  mu-  other  persons  appointed  by  the  select- 
nicipality  shall  build  and  keep  in  repair  men  for  that  purpose,  who  shall  forth- 
the  sidewalks,  and  the  lot  owners  pay  with  notify,"  etc.  *'  The  warrant  shall 
the  cost,  either  in  material  or  labor  express  the  time  and  place  of  the  meet- 
under  supervision  of  the  street  commis-  ing  and  the  subjects  to  be  there  acted 
sioner,  imports  no  authority  to  ordain  upon;  the  selectmen  shall  insert  therein 
that  abutters  shall  keep  in  repair  the  all  subjects  which  may,  in  writing,  be 
respective  portions.  Wood ard  v.  Bos-  requested  of  them  by  ten  or  more  voters 
cobel,  84  Wis.  226.  •  of  the  town,  and  nothing  acted  upon 

In  Wyoming,  the  town  council  con-  shall  have  a  legal  operation,  unless  the 

sists  of  a  mayor  and  four  councilmen,  subject-matter  thereof  is  contained  in 

elected  annually.     Vacancies  are  filled  the  warrant."  Massachusetts  Pub.  Stat 

by  the  council.     Wyoming  Rev.  Stat.  (1882),  p.  232. 

(1887),   (  458;   Amendment,  Sess.  L.  In  Reed  v.  Acton,  117  Mass.  390,  the 

(1888),  ch.  43,  §  I.    As  to  the  powers  court,  by  Morton,  J.,  said  :  "Articles  in 

thereof,  see  the  seven  specifications  in  warrants  must  often  be,  from  the  nature 

f  7 ;  also  the  twenty-nine  specifications  of  the  case,  general  in  their  description 

in   Wyoming-  Rev.  Stat.  (1887),  ^  468;  of  the  subject-matter."  And  it  was  held 

Atchison   v.    DeKay,   148   U.   S.   591,  therein   that  the  warrant  for  a  prior 

citing  State  t/.  Jersey  City,  27  N.  j.  L.  adjourned  meeting  may  be  referred  to 

493;  State  V.Passaic,  44N.J.  L.  171;  in  authorization  of  action.     Compare 

Merchants'  Union  Barb  Wire  Co.  v.  Belfast,  etc.,  R.  Co.  v.  Brooks,  60  Me. 

Chicago,  etc.,  R.   Co.,   70  Iowa   105;  568.    An  article,  "to  hear  the  report 
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of  any  committee  heretofore  chosen,  be  necessary  to  defray  town  charges," 
and  to  pass  any  vote  in  relation  to  the  etc.,  was  held  to  authorize  a  vote  to  in- 
same,"  was  held  sufficient  to  enable  the  vest  the  tax  collector  with  all  the  pow- 
meeting  to  vote  sums  recommended  by  ers  which  a  town  treasurer  has  when 
a  committee  appointed  at  a  former  appointed  collector  of  taxes.  Sher- 
meetiDgi  the  warrant  for  which  fully  man  v.  Torrey,  99  Mass.  473. 
set  forth  the  business  to  be  brought  The  moderator  must  cause  smokers 
before  it.  Fuller  v  Groton,  11  Gray  and  liquor-holders  to  withdraw.  Mas- 
(Mass.)  340.  Compare  Rand  v.  Wif-  sachusetts  Pub.  Stat.  (1882),  p.  81,  §  64. 
der,  II  Cush.  (Mass.)  294.  Butanarti-  A  vote  appropriating  a  certain  sum 
cle,  **  to  choose  a  committee,  or  to  hear  **for  highways,"  does  not  empower  the 
and  act  upon  the  report  of  any  com-  selectmen  to  contract  for  the  construe- 
mittee  the  town  may  think  proper  when  tion  of  a  way  ordered  by  the  county 
assembled,"  was  held  not  to  authorize  commissioners,  or  to  pledge  the  credit 
the  choice  of  a  committee  to  discon-  of  the  town  therefor.  Bean  v.  Hyde 
tinue  a  portion  of  a  town  way,  and  set  Park  143  Mass.  245.  As  to  the  power  of 
off  the  land  to  a  private  individual,  the  town  under  an  article  '*to  see  if  the 
Wood  V.  Quincy,  11  Cush.  (Mass.)  487.  town  will  discontinue  any  part  of  the 
An  article  "  to  see  if  the  town  will  road  recently  located  from,"  etc.,  "or 
build  a  new  schoolhouse  in  District  act  anything  thereon,"  see  Spaulding  v. 
Number  Six,"  followed  by  a  vote  "  that  Nourse,  143  Mass.  490;  as  to  the  effect 
the  selectmen  be  authorized  to  build  a  of  different  articles  for  choice  of  town 
schoolhouse  in  District  Number  Six,  if  officers,  and  a  clause,  "all  of  said  votes 
they  think  it  necessary,"  was  held  to  to  be  on  one  ballot,"  see  Com.  v.  Went- 
effect  no  legal  location  of  the  house,  worth,  145  Mass.  50. 
Crosby  v,  Dracut,  109  Mass.  206.  An  A  town  may,  before  any  rights  of 
article  "to  see  if  the  town  will  build  a  third  parties  have  intervened,  rescind 
town- house,  and  raise  and  appropriate  a  vote.  Withington  v.  Harvard,  8 
money  for  the  same,"  was  held  to  au-  Cush.  (Mass.)  68.  Compare  Brown 
thorize  a  vote  to  build  one  from  the  v,  Winterport,  79  Me.  305. 
materials  of  an  old  meeting-house  Omission  to  comply  with  the  statute 
given  by  resolution  of  its  proprietors,  as  to  the  use  of  the  check- list,  was  held 
and  to  appoint  a  committee  to  take  it  to  invalidate  an  election  of  the  select- 
dowp,  procure  a  site,  and  superintend  men,  beyond  remedy  by  adjourned 
the  erection,  and  a  vote  to  indemnify  meeting.  Atty.  Gen'f  v.  Simonds,  iii 
the  committee  against  any   claim  of  Mass.  256. 

any  proprietor  of  the  meeting-house.  A  town  clerk's  record  of  a  town 
Hadsell  v.  Hancock,  3  Gray  (Mass.)  meeting,  as  amended  by  himself,  can- 
526.  An  article,  "  to  take  any  neces-  not  be  controlled  by  parol  evidence, 
sary  measures  for  the  support  of  the  Halleck  v,  Boylston,  117  Mass.  469. 
families  of  those  who,"  etc.,  was  held  At  whose  cost  a  town  way  was  made, 
to  authorize  a  vote  to  pay  a  certain  is  irrelevant  to  the  question  of  its  con - 
sum  monthly  to  each  citizen  of  the  venience  or  necessity ;  hence  a  vote  of 
town  who  shall  enlist  in  the  military  approval  was  held  not  to  be  invalidated 
service.  Groverv.  Pembroke,  11  Allen  by  t-he  town's  knowledge  of  individual 
(Mass.)  88.  An  article,  *' to  see  what  contribution  thereto.  Copeland  v. 
action  the  town  will  take  relative  to  col-  Packard,  16  Pick.  (Mass.)  217. 
lecting  the  tax  on  "  certain  land,  "  and  In  order  to  bind  a  town,  by  pur- 
pass  any  votes  on  the  same  subject  that  chase  made  by  a  part  of  a  committee, 
may  be  deemed  proper,"  followed  by  a  the  authorization  must  be  in  explicit 
vote  to  refer  the  matter  to  the  select-  language.  A  vote  to  raise  a  sum  "for 
men  with  full  powers,  was  held  not  to  the  purpose  of  erecting  a  high-school 
authorize  them  to  grant  to  the  owner,  building,"  was  held  not  to  import 
in  consideration  of  the  tax  being  paid,  power  to  contract  for  land  for  the  site, 
permission  to  use  the  land  for  burial  Marsh  v,  Dedham,  137  Mass.  235. 
purposes.  Woodlawn  Cemetery  v.  As  to  requisites  for  the  amendment 
Everett,  118  Mass.  354.  The  warrant  of  an  invalid  town  vote,  see  Judd  v. 
need  not  name  each  item  of  town  Thompson,  125  Mass.  553. 
charges  for  which  money  is  to  be  raised.  A  town  vote  of  "liberty  to  erect  a 
Westhampton  v,  Searle,  127  Mass.  502.  grist  mill  on,"  etc.,  "withtfie  use  of  said 
An  article,  "to  elect  all  necessary  stream,"  accepted  by  the  grantee,  he 
town  officers,"  and  "to  raise  and  ap-  to  keep  the  bridge  and  highway  in  re- 
propriate  such  sums  of  money  as  ma^'  pair,  was  construed  not  to  be  a  grant 
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of  land;    the    town's   ownership   not  authorize  a  vote  " to  pay  a  compensa- 

being  proven.     Hadiey  v,  Hadlej  Mfg.  tion  to  D.   of  $400  in   satisfaction  of 

Co.,  4  Gray  (Mass.)  140.  services  he  claims  to  have  rendered  the 

The  fact  that  after  the  votes  for  the  town  for  enlisting/'  it  appearing  that 

town  officers  of   Montague  had  been  the  town  had  not  received  any  reim- 

cast,  but  before   the    result  was   an-  bursement  on   that  account.     Drisko 

nounced,  the  moderator  and  clerk  re-  v.  Columbia,  75  Me.  73.    The  return 

signed,  was  held  not  to  terminate  the  must  show  that  the  warrant  was  posted 

authority  of  the  tellers,  and  one  ap-  at  proper  places.    Brown  v,  Witham, 

pointed  clerk  by  the  selectmen  to  be  a  51  Me.  29;  Clark  v.  Wardwell,  55  Me. 

cX^tIl  de facto.     Atty.  Gen'l  v.  Crocker,  61;    Hamilton   v,   Phipsburg,   55  Me. 

138  Mass.  314.  193;  Allen    v.   Archer,  49   Me.  346; 

In  Maine^  the  requirement  as  to  the  Lewey's  Island  R.  Co.  v,  Bolton,  48 
warrant,  is  similar  to  that  of  the  Me.  451;  77  Am.  Dec.  336;  Tuttle  f . 
MassackusettsstdLtMte,  See  Maine  "Rev,  Cary,  7  Me.  426.  It  must  show  post- 
Stat.  (1883),  p.  78.  The  notice  of  the  ing,  not  merely  in  a  public,  but  in 
meeting  need  not  mention  a  public  a  "  public  and  conspicuous "  place, 
statute  authorizing  the  proposed  vote ;  Bearce  v.  Fossett,'  34  Me.  575.  The 
e,  g.^  in  aid  of  a  railroad.  Canton  v.  return  must  show  the  sign  manual  of 
Smith,  65  Me.  203.  As  to  what  is  or  the  constable — not  a  dictated  signa- 
ls not  an  *'  unreasonable  refusal "  of  ture.  Chapman  v.  Limerick,  56  Me. 
the  selectmen  to  call  the  meeting,  see  390.  That  the  return  bore  date  on  the 
Southard  v,  Bradford,  53  Me.  389.  A  day  of  the  meeting,  was  held  not  fatal, 
town  by-law  requiring  three  months'  Bucksport  v.  Sponord,  12  Me.  487.  As 
notice  of  the  meeting,  was  held  un-  to  the  requisites  of  the  statutory  "  two- 
reasonable  and  void.  Jones  v.  Sanford,  thirds  vote,"  see  Portland,  etc.,  R.  Co. 
66  Me.  585.  The  meeting  must  be  at  v.  Hartford,  58  Me.  23 ;  Belfast,  etc., 
the  place  named  in  the  warrant.  R.  Co.  i;.  Unity,  62  Me.  148;  Portland, 
Chamberlain  v,  Dover,  13  Me.  466;  etc.,  R.  Co.  t;.  Standish,  65  Me.  63.  A 
29  Am.  Dec.  517.  A  valid  vote  may  be  railroad -aid  meeting  under  the  statute 
taken  in  the  open  air  near  the  building  requiring  a  two-thirds  vote,  may  ad- 
at  which  the  warrant  called  the  meet-  journ  by  a  majority  vote  and  the  ad- 
ing,  upon  a  unanimous  consent  there-  journed  meeting  be  a  continuance, 
to,  if  the  room  be  too  crow^ded  to  take  Canton  v.  Smith,  65  Me.  203.  A  town 
an  accurate  division  vote  within,  vote  ratifying  a  loan  to  the  selectmen. 
Brown  v,  Winterport,  79  Me.  305.  A  cannot  be  rescinded  at  a  subsequent 
call  for  a  meeting  **  at "  a  schoolhouse,  meeting.  Brown  v.  Winterport,  79 
means  within  its  walls.  An  action  Me.  305.  A  vote  to  ratify  the  proceed- 
after  a  hasty  out-door  meeting  ad-  ings  of  a  prior  illegal  meeting  extends 
journed  to  a  store  a  mile  distant,  with-  only  to  the  adoption  therein  precisely 
out  notification  left  behind,  was  held  indicated.  Hamilton  v,  Phipsburg,  55 
invalid.  Chamberlain  v,  Dover,  13  Me.  193.  Proceedings  of  town  meet- 
Me.  466;29  Am.  Dec.  517.  For  di-  ings  must  be  construed  liberally.  Kel- 
vers  cases  illustrating  the  rule  that  the  ler  v.  Savage,  17  Me.  444.  A  town 
warrant  need  notify  of  the  subject-mat-  vote  authorizing  a  sale,  was  held  to 
ter  only  with  reasonable  certainty,  see  import  power  to  execute  a  deed. 
Belfast,  etc.,  R.  Co.  v.  Brooks,  60  Me.  Nobleboro  v.  Clark,  68  Me.  87 ;  28 
568;  Ford  V.  Clough,  8  Me.  334;  23  Am.  Rep.  22. 

Am.  Dec.  513;  Davenport  v.  Hallo-  In  New  Hampshire^  the  require- 
well,  10  Me.  317;  State  v,  Beeman,  35  ments  as  to  the  '"'"warrant^  are  very 
Me.  242 ;  Canton  xk  Smith,  65  Me.  203;  similar  to  those  of  the  Maine  statute. 
Brown  v,  Winterport,  79  Me.  305.  See  New  Hampshire  Pub.  Stat.  (1891), 
Action  of  a  meeting  was  held  void  for  p.  146.  Further,  as  to  the  requisites  of 
want  of  a  speciiic  article  in  the  war-  definiteness  therein,  see  Pillsbury  v. 
rant.  Cornish  v.  Pease,  19  Me.  184;  Danforth,  56  N.  H.  272. 
Barker  v,  Dixmont,  53  Me.  575.  An  A  warning  for  a  vote  on  passage  of 
article  to  raise  money  for  certain  pur-  a  by-law  to  restrain  the  speed  of  driv- 
poses  is  not  exhausted  by  a  single  vote  ing  over  bridges,  was  held  substantially 
raising  a  certain  sum.  Farrar  v.  Per-  to  comply  with  the  statute  thereon;  any 
ley,  7  Me.  404.  An  article  "  to  see  if  phraseology  is  sufficient  that  clearly 
the  town  will  pay  D.  a  certain  sum  indicates  the  object.  Lisbon  v,  Clark, 
which  was  actually  reimbursed  to  the  18  N.  H.  234. 
town  for  his  enlisting,"  was  held  not  to  Under  an  article,  **  to  see  if  the  town 
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will  alter  the  boundaries  of  any  of  it^  Hajden  r.  Noves,  5  Conn.  391.    As  to 

school  districts/*  two  districts  may   be  the  burden  of  proof  of  due  warning, 

united.     Converse  v.  Porter,  45  N.  H.  see  Treat  v.  Middletown,  8  Conn.  243. 

395.     But  an  article  pertaining  onlj  to  As  to  inadequate  time  of  posting,  and 

redistricting    would    not  authorize  a  the  validation   of    a   note    thereupon 

vote  to  abolish  a  school-district  sjs-  taken   from  military  bounties  by  the 

tern.    Child  r.  Colburn,  54  N.  H.  71.  ConHecticui  Act  of  1864,  see  Stuart  r. 

Under  an   article  to  raise  money  for  Warren,  37  Conn.  228. 

the  annual  expenditures,  each  sum  and  The  legislature  can  confirm  an  un- 

object  need  not  be  specified  in  the  vot-  authorized  vote  of  a  town  for  military 

ing.     Tucker  V.  Aiken,  7  N.   H.   113.  enlistment  bounties.     Booth  t.  Wood- 

A  vote  to  pay  a  bounty  for  future  en-  bury,  32    Conn.   118.     An   injunction 

listments  was  held  valid ;  but  not  valid,  collusively  obtained  was  held  not  to 

a  vote  '*  to  pay  those  who  have  enlisted  preclude    a    town    from    ratifying    a 

since  the  date  of  the  warrant.*'  Shack-  bounty  vote.     Waldo  v,  Portland,  33 

ford  V,  Nevrington,  46  N.  H.  415.  Conn.  363. 

In  the  conduct,  voting*  etc.,  towns  An  oral  promise  in  a  town  meeting 

may  adopt  the  general  election  laws  by  the  father  and  surety  of  a  tax  col- 

for  town  meetings.    New  Hamf  skirt  lector  that  had   lost  his  rate-bill,   to 

Pub.  Stat.  (189X),  p.  116.    One's  pecu-  pay  the  expense  of  any  litigation  nec- 

niary  interest  in  the  subject-matter —  essary  in  collecting  a  new  one,  if  the 

e.g^  election  of  a  town  agent  to  man-  town  would  make  one  out,  is  held  void, 

age  a  suit  brought  by  the  town  against  being  a  promise  to  answer  for  another's 

him — does  not    disqualify    him    from  default.    Pratt's  Appeal,  41  Conn.  191. 

voting  thereon.  Dorchester  v.  Young-  In  Vermont^  also,  the  provisions  are 

man,  60  N.  H.  385.  somewhat  similar  to  those  of  the  Mas- 

A  court  may  allow  the  record  of  a  sackusetts  statute.  See  Vermont  Rev. 
town  meeting  to  be  amended  by  the  Laws  (1880),  ^  2684  e/j^^. 
officer  who  made  it,  even  after  he  has  For  divers  cases  illustrating  the  rule 
ceased  to  hold  the  office.  Gibson  v.  that  the  warning  need  indicate  the 
Bailey,  9  N.  H.  168;  Pierce  v.  Richard-  subject-matter  only  with  such  reason- 
son,  37  N.  H.  306.  Where  only  a  few  able  certainty  that  no  person  interested 
years  have  elapsed  since  the  meeting  be  misled  as  to  the  proposition  to  be 
was  held,  and  it  does  not  appear  that  the  submitted,  see  Moore  v.  Beattie,  ^3 
record  thereof  might  not  be  amended  Vt.  219;  Ovitt  v.  Chase,  37  Vt.  190; 
if  the  truth  would  warrant  it,  the  suf-  Weeks  v,  Batchelder,  41  Vt.  317. 
'  ficiency  of  the  posting  and  proceedings  As  to  requirements  of  the  check- 
will  not  be  presumed.  Davis  v,  Robert-  list  and  of  posting  it,  see  Willard  v, 
son,  9  N.  H.  524.  Pike,  59  Vt  202 ;  Wilson  v,  Wheeler, 

In  Rhode  Island^  the  provisions  are  55  Vt.  446. 

somewhat  similar  to  those  of  the  Mas-  A  vote  may  be  rescinded  before  any- 

sacknsetts  statute.     See  Rhode  Island  thing  is  done  thereunder  or  rights  of 

Pub.  Stat  (1882),  p.  106.    But  notice  by  third  parties  have  attached.     Estey  v. 

the  clerk  was  held  to  be  legal,  in  the  Starr,  56  Vt  690. 

absence  of  proof  of  a  by-law,  under  After  the  due  announcement  and  re- 

/?>&<></« /f/air^  Pub.  Stat.  (1882 ),ch.  35,  ^  cording  of  a  tie  vote  on  the  question 

9,  prescribing  other  methods.    Marden  of  adopting  the  town  school  system,  a 

V,  Champlin,  17  R.  I.  423.  majority  vote  was  held  void.    State  v. 

In   Connecticut^  also,  the  provisions  Adams,  58  Vt  694. 

are  somewhat  similar  to  those  of  the  A  vote  to  pay  a  soldier  a  bounty  in 

Massachusetts iXxXoXjt.  See  Connecticut  consideration  of  past  enlistment  and 

Gen.  Stat  (1888),  ^  31  etseq.  application    on  the  town's  quota,  is 

In  the  "warning"    no  technical  binding,  and  its  legal  effects  cannot  be 

nicety   is   required,  e,  g^  as  between  defeated  by  a  rescission  at  a  subsequent 

the  synonyms,   "citizen,"   "inhabi-  meeting.     Seymour    v.   Marlboro,  40 

tant,*^  •* domiciled    resident,"    etc.  Vt.  171 ;  Cox  t;.  Mount  Tabor,  41  Vt. 

Bull   f.   Warren,   36  Conn.  83.    The  28;    Haven    v.   Ludlow,   41    Vt.  418; 

clerk's  record  is  prima  facie  evidence  Pottle  v,  Maidstone,  39  Vt.  70;  Stiles 

of  due  special  warning.     Isbell  v.  New  v.  Danville,  42  Vt  282. 

York,  etc.,  R.  Co.,  25  Conn.  556.  Spe-  A  vote  offering  a  bounty  to  such  as 

cific  mention  in  the  warning  is  required  should  "  enlist "  before  a  certain  date, 

for  passing  a  by-law  for  a  special  pur-  was  held  to  apply  to  one  who  had  al- 

pose ;  e.  g.^  to  regulate  shell  fishery,  ready  enlisted  under  expectation  there- 
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In  New  Yorky  New  Jersey ^  Mitmesota,  and  Nebraska^  some  of 
the  statutory  provisions  as  to  the  conduct  of  annual  meetings, 
their  functions,  etc.,  are  analogous  to  those  of  the  New  England 
states.^ 

of,  and  was  afterwards   mustered   in  town  meeting  are  exemplified  in  Peo- 

and    credited    to    the   town's    quota,  pie  f.  Board  of  Audit,  4  Hun  (N.  Y.)  95* 

Johnson  v,  Newfane,  40  Vt.  9.  As  to  the  requisites  of  notice  of  a 

Further,  as  to  votes  offering  soldiers  special    meeting,    purposes,   etc.,    see 

bounties,  see  Livingston  v,  Albanj,  40  Birge  v,  Berlin  Bridge  Co.,  62  Hun  (N. 

Vt.  666;  Davis  v.  Windsor,  46  Vt.  aio;  Y.)  618. 

Hartwell  r.  Newark,  41  Vt.  337;  Rog-  A  town  election  was  held  not  to  be 

ers  T'.  Shelburne,  42  Vt.  550;  Woods  invalidated   by  the  casting  of  marked 

V,  Springfield,  43   Vt.  617 ;   Hatch  v,  ballots.     People  v,  Bidelman,  69  Hun 

Fairfield,  43  Vt.  321 ;  Chase  v.  Middle-  (N.  Y.)  596. 

sex,  43  Vt.  679;  Jones  v,  Waterbury,  As  to  the  procedure  for  holding  the 

44  Vt.  113.  annual   town  meeting,  see  New  York 

A  town  may  rescind  a  vote  of  a  pre^  L.  (1892),  ch.  569,  %  10  (Am.  G.  L.  ch. 
vious  meeting^  ^^  g'^  to  subscribe  in  20),  p.  2229.  As  to  the  powers  of  town 
aid  of  a  railroad,  if,  meanwhile,  noth-  meetings,8ee^24,  p.  2234.  As  to  meet- 
ing has  been  done  thereunder,  and  no  ings  of  the  town  boards,  see  f  160,  p. 
rights  of  third  persons  have  attached.  2258. 

Esty  V,  Starr,  56  Vt.  690.     Where  a  In  the  New  Tork  Laws  of  1875,  ch. 

town  cast  a  tie  vote  as  to  the  adoption  482,  prescribing    procedure  for    town 

of  the  town   school   system,  and  this  meetings,  *'  town  elections  *'  is  not  syn- 

was  announced  by  the  moderator  and  onymous  with  '^town  meetings."     In 

recorded  by  the  clerk,  it  was  held  on  each  election  district,  the  whole  town 

quo  warranto  that  the  town's  authority  business  is  transacted   in   one   town 

upon    the  question   was  thereby   ex-  meeting.     People  r.  Orleans   County, 

hausted,  and  a  second  vote  at  the  same  6^  Hun  (N.  Y.)  481. 

meeting  resulting  in  a  majority  for  the  A  town  may  by  a  majority  vote  es- 

system,  was  void.     State  v,  Adams,  58  tablish  and  maintain  a  free  public  libra- 

Vt.  694.                                ,  ry.    New  Tork  Sess.  L.  (1892),  p.  783. 

1.  In  New  Tork,  eight  days*  notifica-  Also  purchase  and   order  the  use  of 

tion  must  be  given  by  the  cferk.     Bird.  Myers*  automatic  ballot- cabinets,  p.  197. , 

New  Tork  Rev.  Stat.  (1891),  p.  3080,  As   to  procedure   for  the    election  of 

^31.    As  to  the  place,  etc.,  see  Sess.  L.  town  of^cers,  see  People  v,  Shaw,  133 

(1892),  p.  89.     At  each  annual  meeting,  N.  Y.  ^93. 

the  electors  determine  the  number  of  In  New  Jersey,  one  behaving  disor- 
assessors,  constables,  and  pound-mas-  derly  in  a  town  meeting  is  liable  to  re- 
ters  to  be  chosen ;  elect  town  officers ;  moval,  confinement,  and  fine.  New 
raise  a  lawful  sum  for  support  of  Jersey  Revision  (1877),  p.  1193,  §  7. 
schools ;  direct  as  to  the  town^s  suits  A  statute  of  i860  provides  that  the 
or  controversies,  and  provide  for  the  next  annual  town  meeting  be  held  "hy 
expense  thereof;  direct  as  to  the  exer-  ballot,  etc.,  p.  1200,  ^  41. 
cise  of  the  town's  corporate  powers ;  In  case  of  a  tie  vote  between  candi- 
provide  for  the  destruction  of  noxious  dates  for  a  township  office,  and  of  fail- 
weeds ;  maintain  pounds;  establish  ure  of  the  township  committee  to 
compensation  of  fence-viewers  and  col-  choose  between  them  (as  prescribed  by 
lectors;  regulate  as  to  improvements  New  Jersey  Revision,  p.  1201,  §  45), 
of  the  town's  lands,  the  maintenance  of  mandamus  lies  to  compel  them  to  pro- 
fences,  and  the  seasons  for  animals  to  ceed,  and  not  to  rescind  their  order  to 
go  at  large ;  impose  penalties  on  viola-  post  the  notices  for  such  meeting.  State 
tions  of  regulations,  not  exceeding  7\Boden,  51  N.  J.  L.,  (  114.  A  township 
$12.50  for  each  offense,  and  apply  the  vote  to  raise  a  sum  for  fees  not  other- 
recoveries  as  most  conducive  to  the  in-  wise  provided  for  by  law,  was  held  to 
terests  of  the  town;  provide  for  sup-  be  obscure  and   illegal.     So  also  was 

{>ort  of  the  poor ;  provide  for  erection  of  held  illegal,  in  the  absence  of  express 

ock-ups  and  a  town  house;  and  choose  statutory  authority,  a  vote  to  raise 

trustees  of  burying  grounds,  pp.  3077-  money  to  repair  a  certain  wharf.  State 

9.     See  also  p.  1215,  ^  24.  v.  Smith,  47  N.  J.  L.  473. 

The  requisites  for  the  calling  of  a  A  regular  town  meeting  may  order 
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New  England  towns  in  meeting,  are  equal ;  as  to  rights  and 

payment  of  a  township  officer's  reason-  standing  along  or  on  highways.  Fifth 
able  expenses  in  bona  fide  discharge  of  — To  construct  and  keep  in  repair  pub- 
his  duty;  «.  g.^  in  litigation  as  to  the  lie  wells,  and  to  regulate  the  use  there- 
opening  of  a  highway.  State  v.  Wool-  of.  Sixth — to  prevent  the  exposure  or 
wich  Tp.  (N.J.  1893),  27  Atl.  Rep.  906.  deposit  of  offensive  or  injurious  sub- 

For  requisites  of  a  resolution  or  vote  stances  within  the  limits  of  the  town, 

to  indemnify  town  officers  for  expenses  Seventh — ^to  make  such  by-laws,  rules, 

incurred  by  them,  see  State  v.  Ham-  and  regulations  as  may  be  deemed  nec- 

monton,  38  N.  }.  L.  430.  essary  to  carry  into  effect  the  powers 

In  Minnesota^  as  to  the  powers  of  herein  granted,  and  to  impose  such  fines 

the  town  meeting,  see  the  nine  specifi-  and   penalties,  not  exceeding  $30  for 

cations  in  Minnesota  Gen.  Stat.  (1891),  one  offense,  as  shall  be  deemed  proper, 

^  1093.  except  when  a  fine  or  penalty  is  already 

In  Nebraska^  **  In  case  any  town  in  allowed  by  law,  such  fine  or  penalty  to 
any  county  wherein  township  organi-  be  imposed  by  any  justice  of  the  peace 
zation  has  been  or  may  be  adopted,  of  the  town  where  the  offense  is  com- 
shall  refuse  or  neglect  to  organize  and  mitted.  Eighth — ^To  direct  the  raising 
elect  town  officers  at  the  time  fixed  by  of  money  by  taxation  for  the  following 
law,  it  shall  be  the  duty  of  the  board  purposes  :  ist.  For  constructing  or  re- 
of  supervisors  of  the  county,  upon  the  pairing  roads  and  bridges  within  the 
affidavit  of  any  freeholder,  resident  of  town  to  the  extent  allowed  by  law.  3d. 
said  town,  filed  in  the  office  of  the  For  the  prosecution  or  defense  of  suits 
county  clerk,  setting  forth  the  facts,  to  by  or  against  the  town,  or  in  which  it  is 
proceed  at  any  regular  or  special  interested.  3d.  For  any  other  purpose 
meeting  of  the  board  and  appoint  the  required  by  law.  4th.  For  the  purpose 
necessary  town  officers  for  such  town."  of  building  or  repairing  bridges  over 
Nebraska  Consol.  Stat.  (1891),  §  958,  streams  dividing  said  town  from  any 
**  Special  town  meetings  shall  be  held  other  town.  5th.  For  the  support  of 
when  the  supervisor,  town  clerk,  and  the  poor  •  within  the  town  ;  provided 
justice  of  the  peace,  or  any  two  of  that  when  the  county  board  of  any 
them,  together  with  at  least  twelve  county  shall  have  established  a  poor- 
freeholders  of  the  town,  shall  in  writ-  house  under  any  statute  law  of  the  state, 
ing  file  in  the  office  of  the  town  clerk  the  support  of  the  poor  shall  be  pro- 
a  statement  that  a  special  meeting  is  vided  for  by  the  county  board,  and  no 
necessary  to  the  interests  of  the  town,  taxes  for  that  purpose  shall  be  voted  by 
setting  forth  the  objects  of  the  meet-  the  electors  at  town  meetings,  except 
ing;  and  the  town  clerk,  or,  in  his  ab-  sufficient  to  provide  temporary  relief, 
sence,  the  supervisor,  shall  post  up  no-  6th.  For  the  compensation  of  town  offi- 
tices  in  five  of  the  most  public  places.''  cers  at  the  rate  allowed  by  law,  and 
^  963.  The  engrafting  of  the  western  sys-  when  no  rate  is  fixed,  for  such  amount 
tem  of  town  government  upon  the  east-  as  the  electors  may  direct.  Ninth — 
ern,  is  a  very  notable  feature  of  section  To  guard  against  the  destruction  of 
957,  which  prescribes  the  powers  of  ac-  property  in  said  town  by  prairie  fire, 
tion  of  a  Nebraska  town  meeting,  viz. :  Tenth — To  restrain,  regulate,  or  pro- 
''The  electors  present  at  the  annual  hibit  the  running  at  large  of  cattle, 
town  meeting  shall  have  power :  First —  horses,  mules,  asses,  swine,  sheep,  and 
To  make  all  orders  for  the  sale,  convey-  goats,  and  determine  when  such  ani- 
ance,  regulation  or  use  of  the  corpo-  mals  may  go  at  large,  if  at  all;  provided 
rate  property  of  the  town  that  may  be  that  all  votes  thereupon  shall  be  by  bal- 
deemed  to  be  conducive  to  the  interests  lot.  Eleventh — ^To  authorize  thedistrain- 
of  its  inhabitants.  Second — ^To  take  all  ing,  impounding,  and  sale  of  cattle, 
necessary  measures,  and  give  directions  horses,  mules,  asses,  sheep,  goats,  and 
for  the  exercise  of  their  corporate  power,  swine  for  penalties  incurred,  and  costs 
Third — ^To  provide  for  the  institution,  proceedings  ;  provided  that  the  owner 
defense,  or  disposition  of  suits  at  law  or  of  such  animals  shall  have  the  right 
in  equity,  in  which  the  town  is  inter-  to  redeem  the  same  from  the  pur- 
ested.  Fourth — To  take  such  action  as  chaser  thereof  at  any  time  within  one 
shall  induce  the  planting  and  cultiva-  month  from  the  day  of  sale,  by  paying 
tion  of  trees  along  the  highways  in  such  the  amount  of  the  purchaser's  bid,  with 
towns,  and  to  protect  and  preserve  trees  reasonable  cost  for  their  keeping,  and 
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powers  of  action,  those  whose  charters  antedate  the  constitution 
have  no  reserved  sovereignty.^ 

In  the  other  states,  especially  those  in  which  the  county  is  the 

principal  unit,  the  town  meeting  is  little  else  than  an  election.* 

interest  at  the  rate  of  seven  per  cent.  Municipal  Corporations,  vol.  15, 

per  annum,"  §  957.  p.    1098.     See   also    infra,   this    title, 

1.  In  Bennington  V.  Park,  50  Vt.  178  Officers  —  Elections;  Alabama  Code 
— in  holding  the  town  to  be  estopped  (1886),  J  352  et  seq,;  Arizona  Rev. 
to  deny  the  validity  of  its  bonds  issued  Stat.  (1887),  (  160;  Arkansas  Dig. 
(vrithout  meeting)  upon  a  certificate  Stat.  (1884),  §§  791,  2652  et  seg., 
of  assent  to  railroad   aid,  under  the  4109;    Caii/ornia   Pol.  Code  (1885),  § 

Vermont  Act   of   1867   therefor — the  4109;    Colorado   Stat.   (1891),  §  4475; 

court,  by  Powers,  J.,  said:    "The  sug-  Dakota  Coxnp.  Laws  (1887),  ^  1032  et 

gestion  that  towns  in   Vermont,  espe-  seq.;  Delaware  Laws  (1874),  pp.  3,  60, 

cially  Bennington  and  her  sister  towns,  ii<)\  Florida  Key,  Stat.  (1892),$  661; 

whose  charters  antedate  the  formation  Georgia  Code   (1882),   J   778  et  scq.; 

of  the  constitution,  have  certain  char-  Idaho  Rev.  Stat.  (1887),  ^^  2232,  2246; 

tered   or   natural   rights  which   were  Illinois    Rev.   Stat.    (1891),    p.    1497; 

never  surrendered  in  the  delegation  of  Cottonwood  Tp.  Board  of  Auditors  v. 

sovereignty  to  the  state  government.  People,  38  111.  App.  239;  Indiana  Stat, 

and   which   exist  as    a    sort  of   civil  (1888),  (  1(305  e/ j^^.;  McClain's  Iowa 

birthright   in   New  England  society,  Code    (1008),    ^   573  et  seq.;  Kansas 

among  which   is  the   inalienable  and  Gen.  Stat.  (1889),  (  *]o6^  et  seq.;  Ken- 

invaluable  right  of  deliberating  upon  /»c>l-^  Gen.  Stat.  (1887),  p.  506  et  seq,; 

and   discussing    in   town   meeting  all  Louisiana  Rev.  Stat.  (1876),  p.  358  et 

questions  affecting  town  interests — ad-  seq.;  Maryland  Pub.  Gen.  Laws  (18S8), 

vances  a  new  theory  of  political  rights  p.  618  et  seq,;  Michigan  Gen.    Stat, 

never  before  evolved  in  the  study  of  (1882),  ^  677;  Smith  v.  Chittenden,  16 

constitutional  law.     .    .    .    They  hold  Mich.  152  ;  ^i>jf>ji^/i  Code  (1892),  ^ 

town  meetings 'to  discuss  and  delib-  3028  ^/.v«^.;Afi>j0«rf  Rev. Stat.  (1889), 

erate  upon   questions  affecting  town  $8440;  Af<?ff/afia  Comp.  Stat.  (i887),p. 

interests,'  not  in  virtue  of  any  inherent  678,  ^  316;  Nevada  Gen.   Stat.  (1885), 

right,  but  because  the  statute  has  pro-  ^  1524    et  seq.;  North  Carolina  Code 

vided  that  they  shall  hold  such  meet-  (1883),  3787;   Ohio  Rev.  Stat  (1890), 

ings.     .     .     .     Those  old   towns   held  \  1448 ;  B.  P.  Pennsyhmnia  Dig.  L.,  p. 

town   meetings,  it  is  true;  but  those  674;   Tennessee  Code  (1884),^  1630  et 

meetings  were  quite  different  in  their  seq.;  Texas  Rev.  Civ.  Stat.  (18S9),  art. 

character  and  purposes  from  meetings  515,  et  seq.;  Utah  Comp.  L.  (1888),  ^ 

held  by  towns  for  municipal  ends.  1822;    Virginia  Code  (1887),  §  102^  et 

They   were   meetings  generally   held  seq.;  Washington  Gen.  Stat.  (1891),  ^ 

for    consultation    upon    measures    of  663;  W^(?5/ KiV^iif/flCode  (i89i),p.  425; 

policy,  not   affecting  towns   in   their  Wisconsin  Annot.  Stat.  (1889),  §  782  et 

local  interests,  but  concerning  the  pub-  seq.;  State  v,  Waterbury,  79  Wis.  207; 

lie  welfare.     They  partook  largely  of  Wisconsin  Cent.  R.    c5o.  v.  Ashland 

the  character  of  *  provisional   parlia-  County,   81    Wis.   i;    McVichie    v, 

ments,'  convened  for   the  purpose  of  Knight,  82  Wis.  157 ;  Wyoming  Sess. 

devising  means  for  the  public  safety  L.  (1890),  p.  119. 

while  the  settlers  were  preparing  the  In    the    Dakotas,   the  authorization 

way  for  some  form  of  organized  gov-  {Dakota  Comp.  L.,  ^  716)  of  the  town 

ernment.  The  men  of  those  towns  were  electors  to  vote  to  raise  money  to  re- 

the  framers  of  the  constitution;  in  it  pair  roads  and  bridges,  was  held  not  to 

they   .    .    .   delegated  to  the  legislative  import  power  to  ratify  an  appropria- 

department  the  power  *  to  constitute  tion    by   the    supervisors  of  ordinary 

towns,'  and,  if  such  new  towns  were  town  funds  therefor.     Aldrich  v.  Col- 

to  enjoy  less  privileges,  or  stand  in  any  lins  (S.  Dak.  1892),  52  N.  W.  Rep.  854. 

different    subordination   to    the   state  Under  the  Illinois  Act  of  1867,  au- 

government  than  the  existing  towns,  thorizing  a  town  to  subscribe  to  stock 

it  is  remarkable  that  no  mention  of  of  a   railroad   company,  "  a   majority 

such  difference  is  made  in  the  consti-  of  the  legal  voters  of  any  township," 

tution  itself."  is  held  to  mean  a  majority  of  those 

2.  See   Elections,  vol.  6,  p.   255 ;  voting,  although  those  voting  on  both 
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v.  POWBB8  AHD  PBimxeES. — The  authority  of  a  town,  or  civil 

township,  as  distinguished  from  a  specially  chartered  municipal 
corporation,  is  only  such  as  is  prescri}>ed  by  usage  and  general 
statute.* 

sides  are  a  minority  of  all  the  legal  based   solely  on  the   invalid  action  of 

voters  of  the  township.   St.  Joseph  Tp.  the  special  meeting,  was  itself  invalid; 

V.  Rogers,  16  Wall.  (U.  S.)  644.   Com-  and  that  there  was  no  ratification  by 

pare  Reiger  v.  Beaufort,  70  N.  Car.  319.  the  town  of  the  contract. 

Upon  loss  of  the  record  book,  a  The  requirement  in  Wisconsin  Rev. 
town's  vote — e.  g^  to  borrow  money  Stat.,  §  789,  that  the  clerk  record  the 
and  issue  bonds — may  be  proved  by  request  for  a  special  town  meeting,  is 
two  witnesses.  Lemont  v.  Singer,  etc.,  merely  discretionarv ;  his  omission  to 
Stone  Co.,  98  111.  94.  do  so  does  not  invalidate  the  proceed- 
In  loiva^  a  member  of  a  town  com-  ings.  State  v.  Decatur,  58  Wis.  291. 
mittee  appointed  to  work  up  the  voting  Under  Wisconsin  Rev.  Stat.,  ^  776, 
in  another  township  for  subscription  to  a  sum  may,  with  notice,  be  voted  to  set- 
a  railroad,  was  afterwards  employed  by  tie  a  claim  for  the  support  of  a  pauper, 
the  railroad  company  to  do  the  same  Tuttle  v.  Weston,  59  Wis.  151. 
thing  in  its  behalf,  and  offered  to  pay  An  accepted  town  vote  in  aid  of  a 
voters  fifty  per  cent,  for  the  certificates  railroad,  was  held  irrevocable,  and  not 
oi  taxes  paid  by  them.  It  was  held  that  affected  by  an  amendment  of  the  state 
the  tax  so  voted  was  void.  Chicago,  constitution  in  Bound  v,  Wisconsin 
etc.,  R.  Co.  V.  Shea,  67  Iowa  728.  Cent.  R.  Co.,  45  Wis.  543. 

In  Kansas^  a  township  vote  appro-  In  the  absence  of  statutory  direction 

priating  more  than  enough  to  pay  cer-  for  the  procedure  of  a  town  meeting, 

tain  railroad  bonds,  was  held  to  be  void  the  general  rules  of  parliamentary  law, 

only  as  to  the  excess.  Turner  v.  Wood-  so  far  as  applicable,  govern.     So  held, 

son  County,  27  Kan.  314.  as  to  the  ordering  of  a  meeting  for  the 

The  voters  of  a  town,  city  or  justice's  election  of  a  town  treasurer.     State  v, 

precinct,  may  repeal  the  operation  of  a  Davidson,  ^3  Wis.  114.     Further,  as  to 

local  option  law  within  its  limits,  al-  town  meetings,  see  State  v.  Doyle,  84 

though  adopted  by  the  county.  Whisen-  Wis.  678. 

hunt  I/.  State,  18  Tex.  A  pp.  491 ;  Wood-  1.  Seele  v,  Deering,  79    Me.  346; 

lief  V.  State,  21  Tex.  App.  412.  Rumford   School   Dist.  v.   Wood,   13 

InHubbard  V.  Williamstown,66  Wis.  Mass.    193;    Shronk  v,  Penn    Tp.,  3 

551,  at  an  annual  town  meeting  a  reso-  Rawle  (Pa.)  347;  Hopple  f.  Brown  Tp., 

lution  was  passed  authorizing  the  su-  13  Ohio  St.  311 ;  Booth  v.  Woodbury, 

pervisors  **to  use  tiieir  own  judgment"  32  Conn.  118;  Baldwin  t'.  North  Brau- 

in  repairing  the  abutments  of  a  bridge,  ford,  32  Conn.  47;  Webster  v,  Harwin- 

or    removing    it    to     another    place,  ton,  ^2  Conn.  131;  Christie  z^.  Maiden, 

Afterwards,  at  a  special  town  meeting,  23  W.  Va.  667;  Ravenswood  v.  Flemings, 

an  offer  of  the  owners  of  the  abut-  22  W.  Va.  52;  Hooper  v,  Emery,  14 

ments  to  sell  to  the  town  was  accepted,  Me.  375. 

and  a  written  contract  for  the  sale  was  In  Anthony  v,  Adams,  i  Met.  (Mass.) 

afterwards  made  between  the  owners  284,  the  court,  by  Shaw,  C.  }.,  said  :  '*A 

and  the  supervisors,  wherein  it  was  re-  town,  in  its  corporate  capacity,  is  not 

cited  that  it  was  made  pursuant  to  the  bound,  even  by  the  express  vote  of  a 

action  of  such  special  meeting.     The  majority,  to  the  performance  of  con- 

proceedings  of  this   special    meeting  tracts,  or  other  legal  duties  not  coming 

were   invalid    because  of    insufiicient  within  the  scope  of  the  objects  and 

notice  of  the  same.    The  supervisors  purposes  for  which  they  are  incorpo- 

procured  a  bridge  to  be  built  upon  the  rated." 

abutments,  and  town  orders  were  issued  As  to  the  taxing  power,  assessments 

to  pay  the  builders.     These  facts  were  for  local  improvements,  etc.,  see  Tax- 

,  reported  to,  and  approved  at,  the  next  ation,  vol.  25,  p.  5. 

annual  town   meeting.     In  an   action  As  to  the  power  to  take  land,  etc., 

against  the  town  on  the  contract  for  see  Eminent  Domain,  vol.  6,  p.  517. 

the  sale  of  the  abutments,  it  was  held.  As  to  representative  powers,  agents, 

that  the  resolution  adopted  at  the  first  ordinances,  etc.,  see  supra^  this  title, 

annual  meeting  did  not  authorize  the  Governing  Bodies;    infra ^  Officers— 

purchase ;     that    the    contract,   being  Potvers  and  Duties. 
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The  authority  so  conferred  or  acquired  is  to  be  exercised  solely 
for  the  purpose  for  which  the  town  is  created.* 

Under  authority  to  make  appropriations  for  the  necessary 
charges  arising  against  the  town,  money  may  be  expended  for 
purposes  which  will  look  to  the  safety  and  convenience  of  the 
citizens ;  *  under  such  a  provision,  a  town  may  make  appropria- 

As  to  town  bonds,  see  infra^   this  Under  such  a  general  power  it  has 

title,   Duties  and   Liabilities  —  Upon  been  held  that  a  town  may  compensate 

Contracts — Town  Bonds,  a  committee  appointed  to  execute  its 

A  judgment  against  a  town  decided  statutory  powers  in    procuring  water 

by  the  supreme  court  not  to  be  consti-  supply,  Arlington  v.  Pierce,  I32  Mass. 

tutionally   incorporated,  is  a   nullity.  270 ;  may  employ  and  pay  agents  and 

Colton  V,  Rossi,  9  Cal.  595.  counsel    to  suppress    illegal   sales   of 

A  town  cannot  do  indirectly  what  it  liquor,  Dunn  v,  Framingham,  13a 
has  no  power  to  do  directly.  It  cannot  Mass.  436;  may  indemnify  an  officer  for 
abate  a  tax,  nor  excuse  a  collector  from  liability  incurred  while  acting  in  ex- 
collecting  it,  nor  compensate  a  delin-  cess  of  his  duty ;  e,  g.^  a  highway  sur- 
quent  town  officer  for  loss  from  his  neg-  veyor*s  encroachment  in  draining  a 
lect  of  duty.  Thorndike  v,  Camden,  roadway,  Bancroft  v,  Lynnfield,  18 
82  Me.  39.  Pick.  (Mass.)  566;  29  Am.  Dec.  23;  may 

Cbarter  Blghto  In  CfOnfllot  with  Pre-  subscribe  for  the  track   of   a  railroad 

Ylons  Statute. — A  provision  in  a  town  corporation,  and  become  an  associate 

charter  will  prevail  over  an  inconsist-  in   its  formation,  Kittredge  v.  North 

ent    one   in    an  earlier    general    law.  Brookiield,  138  Mass.  286;  but  cannot 

Bracket  v.  People,  72  III.  573.     In  Re  appropriate  money  to  pay  expenses  in- 

Snell,  58  Vt  207,  a  charter  authorizing  currea  before  incorporation  in  procur- 

the  suppression  of  gaming  was  held  to  ing  its   charter,  Frost  v.  B«lmont,  6 

repeal  by  implication  a  statute  author-  AHen  (Mass.)  152;  or  pay  the  expenses 

izing  the  selectmen  to  permit  or  forbid  of  a  committee  directed  by  vote  thereof 

the  use  of  billiard  tables.  to  petition  the  legislature  for  annexa- 

But   the    powers  of    the  state  and  tion  to  another  town,  Minot  v.  West 

county  courts  are  not  divested  by  the  Roxbury,  112  Mass.  i ;  17  Am.  Rep.  52; 

act  incorporating  a  town,  unless  ex-  or  expenses  incurred  in  opposing  such 

presslyso  declared.  Baldwin  v.  Green,  annexation,  Coolidge  x\  Brookline,  114 

10  Mo.  4x0.  Mass.  592 ;  Westbrook  v.  Deering,  63 

1.  Stetson  V,  Kempton,  13  Mass.  272.  Me.  231.  But  see  Mass.  St.  1889,  ch. 
In  Parsons  T.  Goshen,  II  Pick.  (Mass.)  380;  Connolly  v,  Beverly,  151  Mass. 
396,  Wilde,  J.,  said:  **A  town,  in  its  437  ;or  expenses  of  a  committee  to  pro- 
corporate  capacity,  will  not  be  bound  cure  the  passage  of  an  unconstitutional 
even  by  the  expressed  vote  of  the  ma-  act.  Mead  v,  Acton,  139  Mass.  341. 
jority,  to  the  performance  of  contracts  One  town  cannot  raise  money  to 
or  other  legal  duties,  not  within  the  build  or  to  repair  a  bridge  in  another, 
scope  of  the  objects  and  purposes  to  Concord  v,  Boscawen,  17  N.  H.  465. 
which  they  ar^  incorporated.^'  A  town  may  appoint  a  special  col- 

A   civil    township    cannot  make  a  lector  of  taxes  necessary  to  pay  a  judg- 

contract  for  the  benefit  of  school  prop-  ment  against  the  town.  Webb  v,  Beau- 

erty,  Jackson  Tp.  v,  Barnes,  55  Ind.  136.  fort,  88  N.  Car.  496. 

A  town  cannot  raise  a  fund  towards  A  town  may  appropriate  a  reasonable 

keeping  a  private  cemetery  in   repair  amount  to  employ  a  counsel  to  defend 

and  decorating  graves  of  certain  indi-  its  officers  sued  for  their  official  bona 

viduals,  even  though  it  may  avail  itself  fide  acts.     Roper  t*.  Laurinberg,  90  N. 

of  a  conditional   bequest.      Luques  v.  Car.  427 ;    Cullen    v.    Carthage,    103 

Dresden,  77  Me.  186.  Ind.  196. 

A  town  has  no  power  to  seize  a  ves-  A  town,  in  accepting  testamentary 

sel  in  quarantine,  and  convert  it  into  provision  for  a  public  library,  cannot 

a  hospital.      Mitchell  v.  Rockland,  45  bind  itself  to  expend  therein  more  than 

Me.  496.  is    allowed    by    the  statute    therefor. 

2.  Willard  v.  Newburyport,  12  Pick.  Drury  t\  Natick,  xo  Allen  (Mass.)  169. 
(Mass.)  227;  Spaulding  v,  Lowell,  23  A  town's  contract  to  allow  a  dra- 
Pick.  (Mass.)  71.  matic  company  the  use  of  its   town- 
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tions  for,  and  erect  buildings  for,  govermental  purposes  and  pur- 
poses consistent  with  its  creation,  such  as  school  buildings,  when 
created  for  school  purposes.^  The  power  to  issue  commercial 
paper  is  not  to  be  conceded  unless  by  virtue  of  express  legisla- 
tion or  necessary  implication.^  Unless  expressly  authorized  by 
statute  to  do  so,*  a  town  cannot  vote  bounties  for  military 
enlistments.* 

Among  the  powers  usually  conferred  upon  towns  and  town- 
ships, is  the  general  power  of  internal  regulation,^  the  power 

house  for  six  years,  when  not  wanted  house  and   provide   for  a   public  hall 

for  town  purposes,  in  consideration  of  over  the  engine-room.  Clarke  v.  Brook- 

money  to  be  expended  in  enlarging  and  field,  8i  Mo.  503 ;  51  Am.  Rep.  243. 

repairs,  was  held  not  ultra  vires.  Jones  A  town  may,  within  reasonable  lim- 

T'.  Sanford,  66  Me.  585.  its,  judge  for  itself  of  the  architecture. 

The  contract  of  an  incorporated  It  cannot,  without  special  statute,  erect 
town  for  the  construction  of  a  levee  is  •  a  building  for  rental.     W^hite  v»  Stam- 

ultra  vires  and  void.      The   town   is  ford,  37  Conn.  578. 

not  estopped  by  having  permitted  and  A  town  erecting  a  town-house  may 

accepted  the  work.  Newport  v.  Bates-  provide  therein  for  prospective  wants, 

ville,  etc.,  R.  Co.  (Ark.  1893),  34  S.  W.  let  rooms  therein,  and  have  a  lock-up 

Rep.  427.  thereunder.    French  v.  Quincy,  3  Allen 

A   state   statute   forbidding  a   town  (Mass.)  9. 

to  borrow  money  save  on  petition,  etc.,  A  town  may  provide  for  the  support 

does  not  apply  to  the  purchase  of  arti-  of  a  public  clock.  Willard  v,  Newbury- 

clcs  of  necessity;  e,  g.^  a  reversible  port,  12  Pick.  (Mass.)  227. 

road-scraper.     Fowler  t;.  F.  C.Austin  But  unless  expressly  authorized  to  do 

Mfg.  Co.,  5  Ind.  App.  489.  so  towns  cannot  appropriate  money  for 

PxlTate  Bnterprise. — The  legislature  defense  against  an  invading  enemy;  nor 

cannot  constitutionally  authorize  towns  for  a  building  for  purposes   of  mere 

to  loan  their  credit  to  such  persons  as,  amusement,  nor   for  a  monument  not 

in    consideration   thereof,  will  engage  designed  for  ornamentation  in  a  popu- 

therein  in  manufacturing  for  their  pri-  lace  place.     Stetson   v,   Kempton,    13 

vate  emolument.    Allen  v.  Jay,  60  Me.  Mass.  272 ;  7  Am.  Dec.  145. 

124;  II  Am.  Rep.  185.  2.  See  Municipal  Securities,  vol. 

Bridge*. — A  town's  contract  to  build  15,  p.  1204. 

a  bridge  is  not,  in  the  statutory  sense.  The  power  to  issue  commercial  paper 

''necessary  to  the  exercise  of  its  corpo-  is  foreign  to  the  objects  of  the  creation 

rate  or  administrative  powers,"  and  can  of  the  political  divisions  of  counties. 

only  be  authorized  by  express  legisla-  Statutory  power  in  a  county  to  erect 

tion.  Donnelly  v,  Ossining,  18  Hun  (N.  necessary  county   buildings,  does  not 

Y.)  352;  Birge  t>.  Berlin   Iron   Bridge  authorize  the  issuance  of  commercial 

Co.,  133  N.  Y.  477.  paper  as  evidence  of,  or  security  for,  a 

A  town  has  no  power  to  accept  the  debt  contracted  for  constructing  them. 

Connecticut  portion  of  a  bridge  lying  Claiborne  County  v.  Brooks,  11 1    U. 

partly  in  another  state  and  built  by  pri-  S.  400. 

vate  subscription.  Abendroth  v.  Green-  3.  Davis  v.  Putney,  43  Vt.  582. 

wich,  29  Conn.  356.  4.  Farr  v.   Warren,  98   Mass.    229; 

1.  Allen  f/.  Taunton,  19 Pick.  (Mass.)  Butler  v.  Putney,  43  Vt.  481;  Lough- 

485 ;  Bates  v.  Bassett,  60  Vt.  530.  ton   v.  Putney,  43   Vt.  485 ;  Swift  r. 

The  erection  of  a  town- house  is  one  Elmer,  44  Vt.  87;  Cover  v»  Bay  town, 

of  the  ^  necessary  charges  therein,''  and  12  Minn.  124. 

imports,  as  incidental  to  the  power,  dis-  6.  Police  Begnlatlons. — (See  Police 

cretionary  right  to  make  additional  com-  Power,  vol.  18,  p.  739.) 

pensation  to  a  subcontractor.  Friend  v,  A    statute    authorizing   towns    to 

Gilbert,  108  Mass.  408.  make  "  all  by-laws  that  may  be  neces- 

Under  special  authority  "  to  prevent  sary  to  preserve  the  peace,  good  order, 

and  extinguish  fires  "  and,  in  general,  to  and  internal  police  "  therein,  and   to 

provide  a  suitable  place  for  town  busi-  annex  penalties,  etc.,  is  held  not  to  im- 

ness,  a  town  may  erect  a  fire-engine  port  power  to  prohibit  selling  **  strong 
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to  sue  and  be  sued,*  and  to  acquire  and   hold   real  estate  for 

• 

beer,  ale,  or  any   other    intoxicating  large,"  if  following  loose  the  accom- 

liquor  in  a  less  quantity  than   twenty  panying  person  so  far  as  to  be  beyond 

gallons.''     Com.   v.   Turner,    i    Cush.  his    control    in   preventing    mischief. 

(Mass.)  493.  Com.  f .  Dow,  10  Met.  (Mass.)  382. 

A  statute  empowering  towns  to  make  Fire  RegnlaUonB. — Power  to  "  make 

such  ordinances,  not  inconsistent  with  regulations  for  guarding  against  dam- 

state  laws,  as  are  necessary  to  promote  age  from  fires,"  jmports  power  to  or- 

the  prosperity  and  improve  the  morals  dain   fire    limits,'  and  to   prohibit  the 

of  the  inhabitants,  does  not  authorize  erection  of  wooden  buildings  therein, 

a  town  council  to  proscribe  a  particu-  Charleston  v»  Reed,  27   W.  Va.  681 ; 

lar  class  of  persons  against  whom  no  55  Am.  Rep.  336. 

overt  act  is  charged ;  ^.  ^.,  to  make  it  A  town  council  may  remove  a 
a  misdemeanor  for  a  prostitute  to  be  wooden  building  erected  contrary  to 
found  within  the  town  limits.  Buell  the  ordinance  inhibiting  the  same,  to 
r.  State,  45  Ark.  336,  c/7/WMilliken  T'.  prevent  fire  in  a  locality.  McKibbin 
Weatherford,  54  Tex.  388,  and  doubt-  v.  Fort  Smith,  35  Ark.  352. 
inj^  the  Hagerstown  case,  Shafer  v.  Streets. — A  town's  omission  to  pass- 
Mumma,  17  Md.  331 ;  79  Am.  Dec.  656.  a  general  ordinance  respecting  side- 
Power  to  "establish  and  keep  up"  a  walks,  does  not  impair  its  control  over 
market,  does  not  authorize  an  ordi-  the  streets ;  it  may  still  intrust  to  the 
nance  excluding  persons  from  selling  road  commissioner  the  responsibility  of 
elsewhere  in  market  hours.  Bethune  v,  the  details ;  e.  g,^  laying  out  a  sidewalk 
Hughes,  28  Ga.  560 ;  73  Am.  Dec.  789.  across  an  abutter's  lawn.    Bowers   v. 

A  village  whose  charter  authorizes  it  Barrett,  85  Me.  382. 

to  prohibit  running  and   soliciting  for  NulBanoes. — The  power  given  to  cities^ 

hotels,  may  prohibit  soliciting  even  on  and  towns  by  Iowa  Code,  ^  456,  to  abate 

the  solicitor's  property.     Niagara  Falls  nuisances,  imports  no  authority  for  an 

V.  Salt,  45  Hun  (N.  Y.)  41.  ordinance  to  punish  by  fine.     Nevada 

Although  a  statute  permits  towns  to  v.  Hutchins,  59  Iowa  506;  Knoxville  t. 

regulate  fisheries,  a  by-law  prohibiting  Chicago,  etc.,  R.  Co.,  83  Iowa  636. 

other  than  the  town's  inhabitants  from  InUbltlon  of  Power.— An   inhibition 

taking   shell -fish,  contravenes   a  com-  in  a  village  charter  against  exercising 

mon-law  right,  and  is  invalid.     Hayden  police  power  against  a  certain  company 

V,  Noyes,  5  Conn.  391.     But  compare  for  two  years,  was   held    not  to  be    a 

Rogers  t'.  Jones,  i  Wend.  (N.  Y.)  237;  grant,  but  only  a  regulation  enforcible 

19  Am.  Dec.  493.     So,  also,  is  invalid  after  two  years.     Northwestern  Fer- 

a  by-law  allowing  the  inhabitants  to  tilizing  Co.  v.  Hyde  Park,  70  111.  634. 

pasture  their  cows  in  the  public  high-  1.  Under   the  general  power  to  sue 

ways.    Woodruff  v,  Neal,  7&  Conn.  165.  and  be  sued   it   has  been  held  that  a 

A  town  may  impound  and  summarily  township  may  sue  on  a  bond  given  to 

sell    cattle    found    running  at    large,  its  road  commissioners  by  name.    An- 

Brophy  v.  Hyatt,  10  Colo.  223.  derson  v,  Hamilton  Tp.,  25  Pa.  St  75. 

A  town  may  discontinue  a  town  way.  So,  also,  on  a  bond  given  to  its  auditors,, 

but  not  a  landing  place,  abatement  of  Dyer  v,  Covington  Tp.,  28  Pa.  St.  186 ; 

nuisances  whereon   is   distinctly  pro-  Young  v.  Machamer,   i    Pears.   (Pa.) 

vided  for  by  statute.     Com.  v.  Tucker,  303;  and  as  indorsee;  and  this,  without 

2  Pick.  (Mass.)  44.  vote,  Augusta  v.  Leadbetter,  16  Me.  45. 

In  Arkansas,  both  the  state,  as  A  town  has  no  right  of  action  against 
against  general  statute,  and  the  town,  a  fraudulent  claimant,  to  recover  money 
as  against  ordinance,  may  punish  the  spent  to  prove  the  claim  groundless, 
offense  of  carrying  concealed  weapons.  Thus  in  this  suit  ("case  "),  Judge  Car- 
Van  Buren  v.  Wells,  53  Ark.  368.  So,  penter  remarked  that  if  the  town  relied 
also,  that  of  selling  liquor  on  Sunday,  on  false  representations  that  a  horse 
Cassidy  T.  Texarkana,  53  Ark.  368.  A  was  injured  by  a  highway  defect,  it 
statute  authorizing  a  town  to  suppress  did  not  investigate  them;  if  it  did  not 
dram-shops,  does  not  import  power  to  investigate  them,  it  did  not  rely  upon 
prohibit  liquor-selling  without  a  li-  them.  Enfield  v.  Colburn,  63  N.  H.  218. 
cense.    Tuck  v.  Waldron,  31  Ark.  462.  A  town  cannot  recover  over  of   a 

Within  the  statute  allowing  towns  wrongdoer  whose  act  has  caused  a  per- 

to   restrain  dogs,  a  dog  is  '*  going  at  sonal    injury,  without    allegation   and 
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corporate  purposes.*  The  powers  and  privileges  of  towns 
and  townships  depend,  for  the  most  part,  on  statutes,  and 
because  of  these  various  statutory  provisions  touching  such 
powers  and  privileges,  special  reference  must  be  made  to  the 
adjudications  in  the  different  states  of  the  Union  ;  for  which 
see  note  2. 

proof  of  its  primary  liability.    Fahey  that  a  town  has,  in  pursuance  of  an 

V,  Harvard,  62  111.  28.  award,  voluntarily  paid   a  citizen   for 

Any  inhabitant  of  a  town  is  a  party  destruction  of  property  in  a  riot,  does 

to  a  suit  against  it,  and  may  appear  and  not  preclude  its  maintaining  an  action 

defend  therein.     Union  v,  Crawford,  19  aeainst  the  rioters.  Hanover  v.  Dewey, 

Conn.  331.  58  N.  H.  485. 

Rights  of  action  accruing  to  a  town  1.  See  Conner  v.   New   Albany,  i 

in  its  municipal  capacity  may  be  joined  Blackf.  (Ind.)  43 ;  Booth  v.  Coventry, 

with  those  in  its  parochial    capacity.  4  Vt.  297;  Beach  v.  Haynes,  12  Vt.  15; 

Alna  XK  Plumer,  3  Me.  88.  Windham  v.  Portland,  4  Mass.  384. 

The  Statute  of  Limitations  does  not  Incorporation   vests    in  a  town   no 

begin  to  run  against  the  inhabitants  of  title  to  lands  not  before  granted.    South 

a  town  until  it  is  incorporated.  But  the  Hampton  v.  Fowler,  52  N.  H.  325. 

claim  of  an  occupant  of  a  lot  therein  Under  the  power  to  acquire  and  hold 

is  ground  of  compromise  with  them,  real  estate,  a  town   may  purchase  at 

Reilley  v.  Chouquette,  18  Mo.  220.  sheriff's  sale,  and  maintain  its  title  to 

XinaeTthe  Massachusetts  Act  oii^6(),  real  estate  which  has  been  taken  upon 

authorizing     the    Middlesex    county  execution    in    its    favor.      Corinth   v, 

commissioners,  on  approval    by    the  Locke,  62  Vt.  411. 

towns,  to  lay  out  certain  drains,  assess  The  right  to  purchase  land   outside 

benefits,  and  award  damages,  they  and  the  municipality,  is  held  to  import  the 

not  the  town  are  the  proper  party  to  a  right  to  extencl  a  sewer  outside.     Cal- 

suit  to  enjoin  obstruction.     Melrose  v.  Ion  v,  Jacksonville  (III.  1893),  35  ^*  ^* 

Cutter  (Mass.  1893),  34  N.  E.  Rep.  695.  Rep.  223. 

Action  for  Injury  to  Htghway.  —  A  In  i?>l<7</« /j^»</,  a  town  may  acquire 

town  can  recover  for  the  destruction  or  realty  by  possession  for  other  than  mu- 

obetruction  of  a  highway,  or  for  conver-  nicipal  purposes ;  e.  g^  for  sale  or  lease 

sion  of  the  material.    Troy  v.  Cheshire  for  alleviation  of  town  burdens.    Other- 

R.  Co.,  23  N.  H.  83;  55  Am.  Dec.  177;  wise,  as  to  purchasing  therefor,  as  this 

Hooksett  V,  Amoskeag  Mfg.  Co.,  44  N.  requires  expenditure.     New  Shoreham 

H.    105;    Laconia    v,   Gilman,   55    N.  -z;.  Ball,  14  R.  I.  566. 

H.  127.  Towns  as  Riparian  Owners. — The  rule 

A  town  bound  to  repair  a  highway,  that  an  upper  riparian  owner  may  rea- 

though  not  strictly   the  owner,   may  sonably  use   the  water,  though  to  the 

enforce  a  covenant  originally    made  injury  of  the  lower,  was  applied,  where 

with  it  to  keep  a  portion — e.  g,^  bridge  two  villages  were  the  parties  in  interest, 

approaches  —  in   repair,      ^liddlefield  Barry  Water  Co.  v,  Carnes,  65  Vt.  626, 

T'.  Church  Mills  Knitting  Co.  (Mass.  following  Spence  v,  McDonough,  77 

1894),  35  N.  E.  Rep.  780.   But  see  Fish-  Iowa  46;  Evans  v,  Merriweather,  4  111, 

kill  V,  Fishkill,  etc.,  R.  Co.,  22   Barb.  492 ;  38  Am.  Dec.  106. 

(N.  Y.)  634.                              •  2.  In  Connecticut^  a  town  mayestab- 

But  it  is  held  that  a  town  cannot  re-  lish  a  public  square,  maintain  a  fire  de- 
cover  of  an  individual  for  his  injuring  a  partment,  make  by-laws  as  to  sidewalks, 
highway,  until  put  to  expense  in  conse-  the  taking  of  birds,  and  fisheries,  offer  a 
quence  thereof.  Freedom  v.  Weed,  40  bounty  for  killing  certain  wild  animals. 
Me.  383.  provide  for  the  observance  of  Decora- 

A  town   cannot    maintain   trespass,  tion  Day,  erect  a  soldiers'  monument, 

quart  clausum  fregit^  where  the  locus  issue  and  reissue  bonds  to  pay  indebted - 

iff  ^if<7  is  a  national  road,  the  fee  whereof  ness,  maintain  a   free   public  library, 

is  in  the  state ;  the  town  having  only  a  erect    sign-posts,  and   provide  a  fire- 

?ualified  possession  for  repairing  it.  St.  proof  structure  for  records.  Connecticut 
^ouis,   etc.,  R.   Co.  v.  Summit,  3  111.  Gen.  Stat.  (1888),  §  132  et  seq. 
App.  155.  In  the  Vakotas^  for  the  general  pro- 
Action    Agnlnit   Biotera.  —  The  fact  visions  as  to  towns,  see  Dakota  Comp. 
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L.  (1887),  §  1032  ei  seq.    See  also  §  716,  of  towns  and  townships  are  very  stm- 

upon  powers  of  the  electors  in  meet-  liar. 

ing,  as  construed  in  Aldrich  v,  Collins  A  town  may  grant  to  a  private  indi- 

(S.  Dak.  1892),  52  N.  W.  Rep.  854.  vidual  the  right  to  regulate  the  flow  of 

In  South  Dakota,  mere  general  Ian-  a  stream,  bj  dams  and  sluices.  Berry 
guage  granting  the  power  to  condemn,  v,  Raddin,  11  Allen  (Mass.)  577. 
does  not  include  power  to  appropriate  A  town  grant  of  land  for  a  meeting- 
land  already  subjected  to  a  public  use,  house,  is  held  to  include  sufficient  area 
where  the  proposed  use  will  interfere  for  tying  the  parishoners*  horses.  First 
with  the  former.  Winona,  etc.,  R.  Co.  Parish  v,  Middlesex  County,  7  Gray- 
V,  Watertown  (S.  Dak.  1893),  56  N.  W.  (Mass.)  106. 
Rep.  1077.  A  town  grant,  to  a  private  person,  of 

In  Iowa,  the  powers  of  towns  are  outlet  waters  of  a  certain  "  great  pond  " 

very  similar  to  those  of  the  Dakotas,  for  mill  purposes  for  the  town's  needs, 

McC Iain's   Iowa   Code   (1888),   §   615  will    be   construed    toost    liberally  in 

et  seq.  favor  of  the  grantee.  Berry  r.  Raddin, 

The  power  of  a  municipality  to  dis-  11  Allen  (Mass.)  577.    Towns  may,  by 

pose  of  a  site  or  other  property,  does  not  reasonable  by-laws,   regulate  the  use 

import  authority  to  discharge  a  debtor,  of  great  ponds ;  e,  g.^  as  to  ice-cutting. 

Washington  Dist.  Tp.  v,  Thomas,  59  West  Roxbury  f.  Stoddard,  7  Allen 

Iowa  50;   nor  to  convey  real  estate  in  (Mass.)  158. 

consideration   of  the   location  of  the  The  legislature  cannot   authorize 

county  seat.    Brockman  v,  Creston,  79  towns  and  cities  to   buy  fuel   to  sell 

Iowa  587.  to   inhabitants.  Justices'  Opinion,  155 

A  township  cannot  sue.     On  demur-  Mass.  598;  nor  can  a  town  under  any 

rer  the  clerk  may  be  substituted.  Wells  existing   Massachusetts   statute,  erect 

V.  Stomback,  59  Iowa  376.  and  maintain  works  for  lighting  streets 

A  township  was  held  entitled  to  re-  by  electricity  or  thereby  distributing 

cover  upon  a  note  given  for  a  loan  of  light  to  the  inhabitants,  Spaulding  v. 

its  funds,  that  had  been  lawfully  made  Peabody,  153  Mass.  129.     But  see  Jus- 

by  its  directors.     Pleasant  Valley  v,  tice's  Opinion,  150  Mass.  592. 

Calvin,  59  Iowa  189.  It  was  early  held  that  a  town  might 

In  Kansas,  each  organized  township  remove  its  house  of  worship  from  one 

is  a  body  politic  and  corporate ;  it  may  place  to  another,  though  the  pews  be 

contract,  may   sue  and    be  sued,  etc.  the  property  of  individuals.    Fisher  v, 

Kansas  Gen.  Stat.  (1889),  §  7061.  Glover,  4  N.  H.  180. 

A  township   may   contract  for  the  A  statute  authorizing  highway  sur- 

buildingof  a  bridge  conjointly  with  the  veyors  to  "remove'**  whatever  ob- 

county.  Uhlt;.  Douglass  Tp.,  27  Kan.  80.  structs   a   highway,  imports  no  power 

In  Illinois,  a  town  has  power  *'  to  sue  to  maintain  a  bill  in  equity  where  no 

and  be  sued,  to  acquire   by  purchase,  special  damage  is  sustained ;  the  town's 

gift,  or  devise,  and   to  hold  property,  proper  remedy  is  by  indictment  or  by 

both  real  and  personal,  for  the  use  of  information  by  the  attorney -general, 

its  inhabitants,  and  again  to  sell  and  Needham  v.  New  York,   etc.,  R.  Co., 

convey   the  same;   to  make  all   such  152  Mass.  61. 

contracts  as  may  be  necessary  in   the  A  town  cannot,  without  a  corporate 

exercise  of  the  powers  of  the  town."  vote,  acquire  rights  in  land   by  its  offi- 

///f»«>i5Rev.  Stat.  (i89i),p.  1493b,  §39.  cers  having  long  taken  gravel  there- 

The  trustees  of  schools  are  a  quasi  from  under  a  claim  of  right  in  the 

corporation  wholly  as  to  schools  of  the  town.     Jeffries  Neck   Pasture  v,   Ips- 

township;  it  cannot,  through  them,  be-  wich,  153  Mass.  42. 

come  a  stockholder  in  a  railway  cor-  A  town  may  acquire  by  prescription 

poration,  with  a  power  to  issue  bonds,  a  private  right  of  way  as  appurtenant 

etc.     People  i\  Dupuyt,  71  111.  651.  to  a  burial  ground  owned  bjr  the  town. 

A   town  may  order   its  attorney  to  Deerfield  v,  Connecticut  River  R.  Co., 

assist  the  state's  attorney  in  conducting  144  Mass.  325. 

prosecutions  in  which,  through  its  right  Eminent  Domain. —  As  to  a  town's 

to  receive  the  fine,  or  otherwise,  it  has  right  of  eminent  domain,  see  Trow- 

a  special  interest;  and  it  may  pay  him  bridge  v.  Brookline,   144   Mass.   139; 

therefor.     People   v.   Warren,  14   111.  Page  v,  O'Toole,  144  Mass.  303;  Keni- 

App.  296.  son  V.  Arlington,  144  Mass.  456;  White 

In  Massachusetts,  Maine^  and  New  v.  Foxborough,  151  Mass.  28. 

Hampshire,  the  powers  and  privileges  In  Missouri,  a  town  cannot  accom- 
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plish  by  an  order,  that  which,  under  A  town  cannot,  under  i  ^eiv  Tork 
its  charter,  can  be  done  onlj  by  an  Rev.  Stat.,  p.  337,  receive  a  bequest  to 
ordinance.  So  held,  as  to  an  ordinance  be  devoted  under  certain  conditions  to 
which,  without  providing  for  the  levy,  the  erection  of  a  town  hall.  Matter  of 
assumed  to  allow  abutting  owners,  on  Underbill's  Will,  6  Dem.  (N.  Y.)  466. 
petition,  to  obtain  an  order  for  street  The  provision  oi  New  Tork  Sess.  L. 
improvements,  to  be  paid  for  by  spe-  (1891),  ch.  164,  for.  the  expenditure  of 
cial  tax  bills.  Trenton  v.  Coyie,  107  surplus  moneys  by  the  town  authorities, 
Mo.  193.  does  not  &pply  to  funds  directed  by 
Charter  power  to  compel  paving,  Sess.  L.  (1880),  ch.  ai2,  and  1883,  ch. 
imports  power  to  compel  repaving.  458,  to  purposes  which  exhaust  them. 
McCormack  v,  Patchin,  53  Mo.  33 ;  14  McKane  v,  Voorhies,  19  N.  Y.  Supp. 
Am.  Rep.  440.  141;  64  Hun  (N.  Y.)  634.  A  town  or 
In  New  Jersey^  the  electors  in  a  village  may,  by  valid  by-laws,  prescribe 
township  meeting  may  vote  money  limits  for  the  sale  of  meat.  Bush  v.  Sea- 
for  the  support  of  the  poor,  repairing  bury,  8  Johns.  (N.  Y.)  418.  A  by-law 
pounds,  providing  roads,  destroying  requiring  a  license  from  hucksters,  gro- 
noxious  wild  animals  and  birds,  ascer-  cers,  etc.,  was  held  to  be  void,  as  in  re- 
taining the  township  lines,  prosecuting  straint  of  trade.  Dunham  v,  Rochester, 
and  defending  its  common  rights,  and  5  Cow.  (N.  Y.)  462.  But  compare 
for  other  necessary  charges  and  legal  Thomas  v.  Mt.  Vernon,  9  Ohio  290. 
objects.  New  Jersey  Revision  (1877),  -^  street  in  an  unincorporated  village 
p.  1 194,  ^  IX.  is  subject  to  use  for  the  purpose  of  sup- 
Street  boundaries  cannot  be  deter-  plying  the  inhabitants  with  water.  This 
mined  without  allowing  the  abutters  imposes  no  additional  burden  upon  the 
to  be  heard.  Voorhees  v.  Bound  Brook  fee  of  the  street ;  hence  the  owners 
(N.  J.  1893),  26  Atl.  Rep.  710.  thereof  cannot  compel  a  removal  of  the 
The  authority  of  a  town  to  contract  water-pipes.  Witcher  v,  Holland  Wa- 
fer a  water  supply  for  ten  years,  was  ter- Works  Co.,  66  Hun  (N.  Y.)  619. 
held  not  to  import  power  to  require  the  Actual  acceptance  by  the  municipal 
company,  before  laying  the  pipes,  to  authorities,  or  implied  acceptance  by 
agree  to  furnish  the  water  for  twenty  the  public  for  due  lapse  of  time,  is  nec- 
y ears  at  a  specified  rate.  State  v,  essary  to  a  complete  dedication  of  lands 
Harrison,  46  N.  J.  L.  79.  for  a  street.  In  re  Beach  Ave.,  70  Hun 
In  New  Torky  each  town,  as  a  body  (N.  Y.)  351.  Posting  of  a  map  by  the 
corporate,  has  capacity  to  sue  and  be  village  trustees  and  working  a  part  of 
sued;  to  purchase  and  hold  lands  within  the  streets,  imports  acceptance.  Peo- 
its  own  limits,  and  for  the  use  of  its  in-  pie  v.  Underbill,  69  Hun  (N.  Y.)  86  ; 
habitants,  subject  to  the  power  of  the  People  v.  Kellogg,  67  Hun  (N.  Y.)  546. 
legislature  over  such  limits;  to  make  See  the  requisites  of  procedure  under 
such  contracts,  and  to  purchase  and  hold  New  Tork  Law  of  1853,  ch.  63,  to  com- 
such  personal  property,  as  may  be  nee-  pel  a  railway  company  to  take  a  street 
essary  to  the  exercise  of  its  corporate  or  across  its  tracks  in  People  v.  New  York 
administrative  powers;  and  to  make  Cent,  etc.,  R.  Co.,  69  Hun  (N.  Y.)  166. 
such  orders  for  the  disposition,  regula-  In  Okio^  a  civil  township  is  a  body 
tion,  or  use  of  its  corporate  property,  as  corporate,  may  sue  and  be  sued,  hold 
may  be  deemed  conducive  to  the  inter-  "  real  estate  by  devise  or  deed,  or  per- 
ests  of  its  inhabitants.  Bird.  New  sonal  property  for  its  benefit  for  any 
Tork  Rev.  Stat.  (1890),  p.  3075,  §  i.  useful  purpose,  sell  and  convey,  etc. 
The  law  of  1885,  ch.  451,  authorizing  Ohio  Rev.  Stat.  (1890),  ^  1376. 
towns  to  borrow  money  for  bridge  pur-  The  State  of  Ohio^  in  its  sovereign 
poses,  did  not  affect  the  town's  power  in  character,  has  reserved  no  property  in- 
a  meeting  to  raise  a  tax  for  road  and  terest  in  the  streets  of  a  city  or  town, 
bridge  purposes.  Nor  did  the  law  of  Cincinnati  St.  R.  Co.  v.  Smith,  29  Ohio 
1886,  ch.  259,  as  to  the  power  of  a  spe-  St.  306. 

cial  meeting  to  make  a  bridge  appropri-  As  to  the  construction  of  the  "  Taylor 
ation,  abolish  the  linjitation  as  to  the  Law  "  of  1886,  regulating  rights  and 
amount.  Birge  v,  Berlin  Iron  Bridge  liabilities  in  local  improvements,  the 
Co.,  133  N.  Y.  477.  A  bequest  to  a  front-foot  rule,  etc.,  see  Parsons  v.  Co- 
town,  to  be  absolute,  must  be  for  some  lumbus  (Ohio,  1893),  34  N.  E.  Rep.  677; 
corporate  purpose.  A  bequest  "  for  the  Haviland  v.  Columbus  (Ohio,  1893),  34 
benefit  of  the  poor,"  was  held  invalid.  N.  E.  Rep.  679;  Costello  v,  Wyoming, 
Fosdick  V,  Hempstead,  125  N.  Y.  581.  49  Ohio  St.  202. 
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VI.  Ditties  aitd  Liabilitieb — 1.  In  General ;  Acts  of  Officers. — The 

general  principles  governing  the  liability  of  municipal  corpora- 
tions, which  have  been  considered  elsewhere  in  this  work,^  «^pply 
to  the  towns  of  many  states.  In  the  notes  will  be  found  many 
cases  showing  when,  and  to  what  extent,  towns  are  liable  for  the 
acts  of  their  officers.* 

In  Vermont^  towns  in  existence  when  person  contracting  for  the  building  of 

the  constitution  was  formed,  have  no  a    schoolhouse,    was    held  chargeable 

reserved  sovereignty  peculiar  to  them-  with  notice  of  the  town  committee's 

selves.  Such  town  is  equally  with  others  limitation  of  the  sum  and  of  outstand- 

estopped  to  deny  the  validity  of  its  rail-  ing  debts  to  others  thereon.     It  was  im- 

road  bonds.     Its  rights  and  liabilities,  material  that  the  town  used  the  house, 

under  its   action  in  the  modern  town  Turney   v,   Bridgeport,   55  Conn.  413. 

meeting,  are   wholly  statutory.     Ben-  Statutory  imposition  of  a  duty  upon  a 

nington  v.  Park,  50  Vt.  178.  town  to  pay  damages  for  sheep  killed 

In  Wisconsin y  towns  of  2000  inhabit-  by  dogs,  does  not  in  law  imply  any 
ants  may  establish  and  maintain  a  free  contract  of  the  town  to  pay  therefor 
public  library.  Wisconsin  A  n  n  o  t.  without  a  consideration.  Davis  v, 
Stat.  (1889),  §  931.  A  statute  impos-  Seymour,  59  Conn.  531.  For  the  req- 
ing  a  penalty  for  allowing  animals  to  uisites  of  allegation  and  proof  to  re- 
run at  large  excludes  other  remedies ;  cover  of  a  town  the  statutory  penalty 
and  a  by-law  providing  for  their  im-  for  failure  of  its  selectmen  to  erect 
pounding  and  sale  is  invalid.  Miles  v,  guide-posts,  see  Bronson  v.  Washing- 
Chamberlain,  17  Wis.  446.  ton,  57  Conn.  346.    The  costs  for  which 

A  town  may  g^t  a  person  enjoined  a  town  is  eventually  liable  after  com- 

from   obstructing  a  highway;    e,   g.^  mittal  of  a  prisoner  by  a  justice  of  the 

with  logs  and   lumber.     Neshkoro  v,  peace,    include  only    taxes;    and    not 

Nest  (Wis.  1893),  55  N.  W.  Rep.  176.  those  for  his  support  by  the  county-jail 

Compare  Eau  Claire  v.  Matzke  (Wis.  keeper.     Norwich   v.   Hyde,    7  Conn. 

1893),  5^  N.  W.  Rep.  874.  538.     No  recovery  can  be  had  of  the 

As  to  requisites  of    proceedings  of  town  for  sheep  killed  by  dogs,  except 

the  town  board  in  establishing  a  ditch,  the  amount  of  the  estimate  made  by  the 

see  State  v,  Curtis  (Wis.  1893),  56  N.  selectmen  under  Coff;i«c/ictf/ Gen.  Stat, 

W,  Rep.  475.  §  3752.     Van   Hoosear  v.   Wilton,  62 

As  to  a  town's  rights  in  appropriat-  Conn.  106. 

ing  the   rent  of  town   buildings,  see  In  Georgia^  a  municipality   is   not 

Beaver  Dam  z\  Frings,  17  Wis.  398.  liable  for  an  error  of  judgment  of  its 

1.  See  Mandamus,  vol.  14,  pp.  88,  council  in  refusing  a  liquor  license,  no 
165;  Municipal  Corporations,  vqI.  malice  or  corruption  being  shown. 
i5i  pp.  1076,  1 106;  Poor   and  Poor  Duke  t/.  Rome,  30  Ga.  635. 

Laws,  vol.  18,  p.  812;  Public  Offi-  A  municipality  is  not  liable  for  the 

CERS,  vol.  19,  p.  510.  ultra  vires  acts  of  its  officers ;  e.  g^  in 

2.  In  Connecticut y  a  town  was  held  not  excavating  a  ditch  outside  the  corporate 
to  be  bound  by  an  award  under  a  sub-  limits.  Loyd  v,  Columbus,  90  Ga.  20. 
mission  made  without  joint  action  of  all  A  municipality  is  not  liable  for  torts 
the  selectmen.  Haddam  v.  East  Lyme,  of  its  police  officers.  McElroy  v,  Al- 
54  Conn.  34.  A  town  was  held  not  liable  bany,  65  Ga.  387;  38  Am.  Rep.  791; 
for  damage  from  an  extraordinary  flood;  Wilson  v,  Macon,  88  Ga.  455. 

its  engineer  having  exercised  skill  and  The  constitutional  right  of  compen- 

reasonable   care    in  straightening   the  sation  for   property   taken  for  public 

channel.    Diamond  Match  Co.  v.  New  uses,  was  held  not  to  apply   to  grain 

Haven,  55  Conn.  510.  Under  the  Con-  wet   by   a  flood   and  declared  by  the 

necticut  statute  providing  that  persons  municipal  authorities  to  be  dangerous 

authorized    to    repair  highways,  may  to  the  public  hefilth.     Dunbar  v,  Au- 

make    any  water-course   for    draining  gusta,  90  Ga.  390. 

into  or  through  any  person's  land,  so  In  Illinois ^  a  town  is  not  liable  to  a 
far  as  necessary,  a  borough  was  held  not  landowner  for  damages  from  a  high- 
liable  for  damage  from  acts  of  its  serv-  way  commissioner's  unlawful  diversion 
ants,  not  wanton  or  negligent.  Bron-  of  a  water-course.  Cooney  v.  Hart- 
son  V,  Wallingford,  54  Conn.  513.    A  land,  95  111.  516.      In  the  absence  of 
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special   statutory    provision    therefor,  liable  for  damages  to  abutting  owners 

township  and  other  public  involuntary  from  the  negligent  construction  of  a 

corporations  are  not  liable  civilly  for  ditch.     Union  Civ.  Tp.  v.  Berry  man, 

neglect  of  duty.      Elmore  v.  Drainage  3  Ind.  App.  344.     A  municipality  was 

Com'rs,  135  111.  269.  held  not  to  be  liable  for  damages  to 

One  town  is  not  liable  to  another  for  A's  house  from  the  fall  of  a  wall  of  B's 

the  support  of  a  pauper  after  notifica-  partially  burnt  building  across  an  alley, 

tion  of  offer  and  of  the  pauper's  re-  although  the  marshal  had  promised  B 

fusal    to    remove    and    be  supported,  to  take  it  down  if  necessary.    Anderson 

Fox  V.  Bristol,  45  111.  App.  330.  v.  East,  117  Ind.  126. 

A  charter  provision  for  election  of  One  cannot  recover  of  a  township 

officers  on  a  certain  day,  was  held  to  on  a  certificate  issued  by  the  trustees 

be  simply  directory ;   failure   to  elect  without  consideration;  0.^.,  for  school 

thereon  did  not  prevent  organization  supplies   never   delivered.     State  v. 

of  the  town.    Coles  County  v.  Allison,  Hawes,  112  Ind.  328. 

23  111.  437.  The  civil  town  or  township,  and  the 

The    rule  that  one  dealing  with  a  school  town  or  township,   being  dis- 

public  officer  must  see  whether  he  is  tinct    corporations,    can    sue    and    be 

acting  within  his  statutory  authority,  sued  each  in  its  own  corporate  name, 

was  applied  to  a  village    supervisor's  Wright  v.  Stockman,  59  Ind.  65. 

lease   of   commons  in  Tamm   v.  La-  In  Iowa,  a  township  is  a  mere  sub- 

valle,  92  111.  263.  division    for  governmental    purposes. 

The  remedy  of  an  abutter  for  dam-  and  has  no  corporate  powers  and  lia- 

ages  from  the  highway  commissioners'  bilities  as  such.   West  Bend  v.  Munch, 

diversion  of  a  stream,  is  against  them  52  Iowa  132.    The  name  of  the  proper 

individually,  not  against  the  town,  officer  may,  by  amendment,  be  substi- 

Cooney  v,  Hartland,  95  111.  516.  tuted  for  that  of  the  township.  Wells  v, 

A  town  owning  the  fee  of  the  street,  Stomback,  59  Iowa  376. 

was  held  not  liable  to  an  abutter  be-  An  incorporated  town  cannot  escape 

cause    of  a   street-railway  company's  liability  for  injuries  sustained  by  rea- 

heightening  of  the  grade,  causing  an  son   of    the  unsafe    condition   of    its 

obstruction   of   his    view,  under    the  streets,  on  the  ground  that  they  were 

town's  grant  and  legal  authority  to  con-  put  in  such  condition  by  the  road-dis- 

struct,etc.  Olney  v.  Wharf,  115  111.  519;  trict  supervisor.   Clark  v.  Epworth,  56 

56  Am.  Rep.  178,  quoting  Murphy  v,  Iowa  462. 

Chicago,  29  111.  280;  81  Am.  Dec.  307,  A  town  was  held  not  liable  for  in- 
and  distinguishing  Kevins  v,  Peoria,  juries  from  fireworks,  though  the  dis- 
41  111.  507 ;  89  Am.  Dec.  392.  chaise  was  participated  in  by  its  offi- 
In  Indiana^  a  township  is  not  bound  cers  and  a  majority  of  its  citizens, 
by  acts  of  its  trustee  performed  after  Ball  v.  Woodbine,  61  Iowa  83 ;  47  Am. 
his  successor  is  lawfully  qualified.  Rep.  S05,  folio-wing  Morrison  t;.  Law- 
Steinback  v.  State,  38  Ind.  483.  He  rence,  98  Mass.  219. 
may  be  enjoined  from  contracting  A  town  was  held  not  liable  for  the 
debts  beyond  the  limit  prescribed  in  improper  location  of  a  ditch  which  it 
/ffi/i/ziia  Rev.  Stat.  (1888),  §  6006.  Mid-  had  authority  to  construct.  Wicks  z>. 
dleton  v»  Greeson,  106  Ind.  18.  As  to  De  Witt,  54  Iowa  130. 
the  requisites  of  practice  in  suits  by  or  In  Kansas^  a  township  was  held  lia- 
against  townships,  see  Vogel  v.  Brown  ble  for  the  expense  of  a  notice  of  a 
Tp^  112  Ind.  317;  Cicero  Tp.  v.  Shirk,  special  election  called  by  the  county 
122  Ind.  572.  A  town's  power  under  commissioners.  Center  Tp.  v.  Gil- 
Indiana  Stat.,  §  4488,  to  borrow  money  more,  31  Kan  675. 
for  lawful  purposes,  does  not  import  A  municipality  is  not  liable  for  in- 
power  to  issue  negotiable  securities,  to  jury  to  person  or  property  from  negli- 
be  sold  free  from  equities  that  may  be  gence  of  its  police  officers ;  e,  g^  the 
set  up  by  the  maker.  Merrill  v.  Monti-  marshal  allowing  a  sham  battle  result- 
cello,  138  U.  S.  673.  ing  in  the  death  of  a  non-participant 
A  town  was  held  not  to  be  liable  for  from  a  gun-wad.  Jolly  v.  Hawesville, 
an  arrest  by  its  marshal  under  an  invalid  89  Ky.  279. 

ordinance    and   without    a     warrant.  Thei1/ai»«Statute(Rev.  Stat.  (1883), 

Laurel  V.  Blue,  1  Ind.  App.  128,  citing  ch.   84,   ^    30),  authorizing  executions 

Dill,  on  Mun.  Corp.  (4th  ed.;,  §  975.  upon  judgments   against   towns  to  be 

A    road  supervisor  is   not  such  an  issued  against  inhabitants'  goods,  does 

agent  of  the  township  as  will  render  it  not  contravene   the  constitutional  in- 
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hibition  of  deprivation  of  one's  property  money,  for  money  borrowed  without  au- 

without  due  process  of  law.    Eames  v.  thority  by  the  selectmen,  on  a  town 

Savage,  77    Me.   212;   52    Am.    Rep.  order  to  pay  an  outstanding  debt  of  the 

751.  town.    Lincoln  v.  Stockton,  75  Me.  141. 

As  to  when  equitj'  will  compel  spe-  A  town  was  held  to  remain  liable 

cific  performance  of  a  contract  by  a  mu-  upon  a  debt,  notwithstanding  the  cred- 

nicipality,  see  Gove  v,  Bidde/ord,  85  itor's  acceptance   of  the   note  of  the 

Me.   393,   citing  Rendall    v,   Frey,   74  town  treasurer,  believing  it  to  bind  the 

Wis.  26;   Horton  v.  Nashville,  4  Lea  town.     Atkinson  t;.  Minot,  75  Me.  189. 

(Tenn.)  39;   Mills  v,   Brooklyn,  32  N.  In  Massachusetts^  in  general,  to  hold 

Y.  495.  a  municipality  liable  for  unlawful  acts 

A  municipality  may  transfer  to  a  rail-  of  its  officers  done  colore  officii^  author- 
road,  a    street  and  culvert,  so  as  not  ization  or  ratification  must  be  shown, 
to  be  liable  for  a  personal  injury  from  Thayer  v,   Boston,    19    Pick.   (Mass.) 
a  defect  thereof.    Lander   v.  Bath,  85  511;  31  Am.  Dec.  157. 
Me.  141.                                                      I  Where  three  non-residents  were  ap- 

A  town  is  not  liable  for  the  miscon-  pointed  by  the  town  as  a  *'  committee '' 
duct  of  a  public  officer  in  work — e.  g-,,  to  designate  the  location  of  a  proposed 
a  highway  surveyor  building  a  bridge  meeting-house,  it  was  held  that  a  des- 
— unless  it  has  directed  him  therein,  ignation  by  only  two  was  insufficient 
Goddard  v,  Harpswell,  84  Me.  499,  cit-  to  bind  the  town.  Damon  v,  Granby, 
ing  Bulger  v,  Eden,  82  Me.  352;  Far-  2  Pick.  (Mass.)  345. 
rington  v,  Anson,  77  Me.  406 ;  Cobb  v.  Further,  as  to  the  power  of  a  com- 
Portland,  55  Me.  381 ;  92  Am.  Dec.  mittee  to  bind  the  town,  see  Keys  v, 
598;  Mitchell  V,  Rockland,  52  Me.  118;  Westford,  17  Pick.  (Mass.)  273;  Hun- 
Woodcock  v.  Calais,  66  Me.  234;  Small  neman  v.  Grafton,  10  Met.  (Mass.) 
r.  Danville,  51  Me.  359.  454;    Upjohn  v.  Taunton,  6  Gush. 

As  to  a  town's  liability  for  necessaries  (Mass.)  310. 

furnished  to  sick  or  indigent  persons,  The  selectmen  cannot  bind  a  town 

see  Kennebunk  v,  Alfred,  19  Me.  221;  beyond  the   express  statutory  sphere 

Brown  v.  Orland,  36  Me.  376.  of  their  official  duty.     In  1814,  British 

See  the  requisites  of  the  clerk's  notice  soldiers  took  possession  of  Castine,  and 
to  the  assessors  that  a  fine  has  been  im-  threatened  violence  unless  their  de- 
posed under  a  conviction  on  indictment  mand  for  cattle  was  complied  with, 
of  the  town  for  a  defective  highway.  An  inhabitant,  at  the  request  of  the 
in  State  v,  Oxford,  65  Me.  210.  selectmen,  furnished  a  yoke  of  oxen. 

As  to  the  liability  of  a  town  under  It  was   held   that  the  tow^n   was  not 

Maine  Rev.  Stat,  ch.    123,  to  indem-  liable.     And   it  was  doubted  if,  even 

nify  the  owner  of  property  destroyed  upon  a  town  vote  to  indemnify  him.  a 

by  a  mob,  see  Brightman  v,  Bristol,  65  tax  to  pay  for  the  sacrifice  would  be 

^e.  426;  20  Am.  Rep.  711.  legal;  his  demand  affecting  the  inhab- 

A  town  was  held  not  to  be  liable  to  itants  in  their  individual,  and  not  in 

its  collector  for  the  unauthorized  act  of  their  corporate  capacity.     Haliburton 

its  treasurer  in  levying  a  distress  war-  v,  Frankfort,  14  Mass.  214. 

rant  against  him.    Snow  v.  Brunswick,  Further,  upon  the  rule  that  a  town 

71  Me.  580.  can  be  bound  only  within  scope  of  pur- 

The  payee  of  a  promissory  note  given  poses  of  incorporation,  see  Stetson  v. 

by  the  treasurer  of  a  town  not  author-  Kempton,  13  Mass.  272;  7  Am.  Dec. 

ized  by  statute  to  issue  negotiable  paper,  145;  Norton  v.  Mansfield,  16  Mass.  48; 

was  held  not  entitled  to  recover.     Per-  Parsons  v,  Goshen,  11   Pick.   (Mass.) 

sons  V.  Monmouth,  70  Me.  262.  306;  Anthony  v.  Adams,  i  Met.  (Mass.) 

Towns  bounded  by  the  center  of  a  284. 

highway  cannot  be  jointly  indicted  for  The  rule  of  respondeat  superior' ap- 

a  defect  therein.     State  v,  Thomaston,  plied;  and  a  town  was  held  liable  for 

74  Me.  198.  the  washing  away  of  an  abutter's  land 

Where  one  paid  a  tax  a  second  time  through  negligence  of  a  servant  of  the 

to  get  released  from  arrest,  the  town  was  selectmen  acting  as  its  agent  in  replac- 

held  not  to  be  liable  for  the  arrest,  nor  ing  a  bridge.     Hawks  v.  Charlemont^ 

for  the  monej'  while  in  the  hands  of  107    Mass.  414,  distinguishing  Barney 

the    collector;    the  taxpayer's  remedy  t;.  Lowell,  ^  Mass.  570. 

was  against  the  collector  as  a  trespasser.  As  to  the  indictability  of  a  town  for 

Liberty  v,  Hurd,  74  Me.  loi.  a  defective  highway,  see  Com.  v.  Taun- 

A  towfi  was  held  not  liable  to  pay  ton,  16  Gray  (Mass.)  228. 
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A  town  is  not  liable  for  the  select-  450.    See  review  of  cases  in  Detroit  v. 

men's  omission  to  draw  on   the  town  Osborne,  135  U.  S.  492. 

treasurer,  under  Massachusetts    Stat.  A  township  Is  not  liable  for  illegal 

(1859),  ch.  235,  for  loss  of  sheep  killed  proceedings  of  the  drain  commissioner, 

by  dogs.    Chenery  v,  Holden,  i6  Gray  Taylor  v,  Avon  Tp.,  73  Mich.  604. 

(Mass.)  125.  In  Michigan^  an  individual  may  sue 

An  expenditure  by  a  town  is  legal  if  to  enjoin  ultra  vires  acts  of  a  munici- 
the  primary  object  be  to  subserve  a  pub-  pality  injuriously  affecting  him  as  tax- 
lie  purpose,  although  it  also  involves,  payer.  Alpena  v,  Kelley,  97  Mich, 
as  an  incident,  an  expense  which,  stand-  550. 

ing  alone,  would  not  be  lawful ;  e,  ^.,  A  township  is   not  accountable  for 

the  fitting  up  of   rooms  in  a  market  money  illegally  levied  for  drain  taxes ; 

house  for  rental.     Spaulding  v,  Lowell,  the    drain  commissioners   are   not  its 

23  Pick.  (Mass.)  71.     Folio-wed  in  the  agents.     Dawson   v.  Aurelius  Tp.,  49 

Barre  town-hall  case.     Bates  v.  Bassett,  Mich.  479. 

66  Vt.  530.  A  newspaper  cannot  recover  for 

Acceptance  of  a  report  of  a  town  printingthe  ordinances  of  a  village,  un- 

committee    appointed    to  select  a  site  less  authorized  by  its  legislative  body, 

and  procure  plans  and    estimates   for  Thornton  v,  Sturgis,  38  Mich.  639. 

a   school  house,  was  held  not  to  ratify  License  money  due  a  township,  but 

its  doings  in  procuring  services  of  an  wrongfully   paid    to   a  village   by  the 

architect.       Brown     v,    Melrose,    155  county  treasurer,  may  be  deducted  by 

Mass.  587.  him  from  license  money  subsequently 

A  town  is  liable  to   an   abutter   for  accruing  to  the  village.    Grosse  Point 

damages  for  the  negligence  of  a  servant  v.  Wayne  County  Treas.,  85  Mich.  44. 

of  the  selectmen,  in  their  construction  The  supervisor  is  not  such  an  agent 

of  a  highway  pursuant  to  a  town  vote,  of  the  town  as  to  render  it  liable  for 

acting  as  agents  rather  than  as  officers,  his  errors  of  judgment.     Davis  v,  Kal- 

Deane  v.  Randolph,  132  Mass.  475.  amazoo,  i  Mich.  N.  P.  16. 

A   lamplighter  was  held   not  to   be  A  town  was  held  not  bound  to  reim- 

such  a  servant  or  agent  of  the  town  as  burse  a  supervisor  his  expenses  of  a 

to  preclude  his  recovering  for  injuries  quo  warranto  suit  for  intrusion  of  a 

caused  by  a  defective  highway.     Eaton  claimant  to  the  office.  People  v.  Bing- 

V.  Wobum,  127  Mass.  270.     '  ham  Tp.,  33  Mich.  492. 

After  the  owner  has   accepted   the  In  Minnesota,  a  town  is  liable  to  an 

indemnity,  under  Massachusetts   Stat,  ad jacent  landowner  for  damage  caused 

(1869),  ch.  237,  for   land   taken   for  a  by  acts  of  its  supervisors,  done  within 

gravel  and  clay  pit,  he  cannot  insist  on  the  scope  of  their  authority,  in  open- 

any  informality  in  the  selectmen's  pro-  ing  and  working  highways.    Peters  z\ 

ceedings  in  laying  out  the  land.     Hatch  Fergus    Falls,    35    Minn.    549,    citing- 

V.  Hawkes,  126  Mass.  177.  Gilman  v.  Laconia,  55   N.  H.  130;  20 

A  town  was  held  not  to  be  liable  for  Am.  Rep.  175;  Haynes  v,  Burlington, 

a  trespass  committed  by  road  commis-  38   Vt.  350;  McClu^e  f.  Red   Wing, 

sioners  de  facto,    Clark  v.  Easton,  146  28  Minn.  186;  Blakely  Tp.  v.  Devine, 

Mass.  43.  36  Minn.  53,  citing  Beard  v.  Murphy, 

A  town  was  held  not  liable  for  dam-  37  Vt.  99 ;  86  Am.  Dec.  693 ;  Pye  v. 

ages  to  an  abutter's  cellar  from  perco-  Mankato,  36  Minn.  373. 

lation   from  a  catch-basin  constructed  In  Mississippi,  the  mayor  of  a  town 

by  the  highway  surveyor.    Kennison  t^.  is   not   liable  for  the   increased   face 

Beverly,  146  Mass.  467.  value    of    warrants    drawn    upon    its 

Authority  of  the  selectmen  to  alter  treasury,  which   after  their  issuance, 

the  location  of  a  private  way,  was  held  'the  clerk  of  its  council  had  fraudu- 

not  to  bind  the  town  by  an  acceptance  lently  raised,  although  the  neglect  by 

of  a  revocable  license  from  a  railroad  its  officers  to  draw  lines  through  the 

corporation  to  place   the   way   on   its  spaces,  enabled   the  alteration  to  be 

land.     Deerfield  v.  Connecticut  River  made  so  skillfully  as  to  prevent  detec- 

R.  Co.,  144  Mass.  325.  tion  by  bona  fide  purchasers.  Chandler 

In  Michigan,  as  to  a  municipality's  v.  Bay  St.  Louis,  57  Miss.  326.    The 

liability  for  the  consequences  of  its  of-  mere  fact  that  a  municipal  officer's  act 

ficers'  negligence,  the  trend  of  adju-  was  done  colore  officii^  will  not  render 

dication  is  in  favor  of  the  dissenting  the  municipality  liable.     Sherman  v, 

opinion  of  Judge  Cooley  in  Detroit  v.  Grenada,  51  Miss.  186. 

Blackeby,  3x  Mich.  84;    4  Am.  Rep.  For  the  requisites  of  a  garnishment, 
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under  Mississippi  Code  (iSSo),^  iS^2,  purchase   land   for   a  courthouse,  and 

of  a  municipality,  in  an  attachment  in  appointing  a  committee  to  applj  to  the 

chancery,  see  DoUman  v.  Moore,   70  legislature  to  have  courts   held   there 

Miss.  367.  one  term  annually,  were  held  to  entitle 

In   Missouri,  a  municipality  is  not  a  member  thereof  to  compensation  for 

answerable  in  damages  for  the  negligent  services  and  expenses,  whether  the  vote 

acts   of  its  officers  in  executing  such  was  legal  or  illegal.     Batchelder  v.  £p- 

|>owers  as  are  conferred  for  the  public  ping,  28  N.  H.  354. 

good.    Jefferson   County  v.  St.  Louis  A  separate  penalty  does  not  accrue 

County,  113  Mo.  619.  for  each  intersection  of  roads  at  which 

The  laying  of  a  railway  track  in  a  the  town  has  neglected  to  erect  guide- 
street  on  grade  is  not  unconstitutional  posts.  Clark  v.  Lisbon,  19  N.  H.  286. 
as  damaging  abutters  without  com  pen-  In  iWw  Jersey,  the  township,  and 
sation.  Gaus  &  Sons  Mfg.  Co.  v.  St.  not  the  collector,  is  liable  for  a  misap- 
Louis,  etc.,  R.  Co.,  113  Mo.  308.  propriation  of  money  to  cover  a  deficit 

As  to  the  liability  of  a  municipality  of  the  preceding  year,  if  this  was  not 
for  damages  from  a  change  of  grade,  see  directed  by  the  township  committee. 
Carson  v,  Springfield,  53  Mo.  App.289.  State  v,  Mathe,  51  N.  J.  L.  216.  Man- 
In  New  Hampshire,  a  town  was  held  damns  lies  to  compel  a  township  com- 
not  to  be  liable  for  damages  caused  by  mittee  to  pay  over  damages  for  injury 
work  of  its  selectmen  in  constructing  a  to  animals  from  dogs,  without  showing 
sewer,  under  supposed  authority  of  a  assessment  or  collection.  State  v,  Nep- 
town  vote.  Lemon  v.  Newton,  134  tune  Tp.,  52  N.  J.  L.  487. 
Mass.  476.  In  New  Tori,  a  town  is  not  liable 

A  town  was  held  not  liable  for  an  for  the  misfeasance  of  its  assessors  or 

injury  from  negligence  of  its  officers  in  collectors,  they  not  being  its  corporate 

removing  a  flagstaff  not  owned  by  the  agents.     Lorillard   v,  Monroe,    11    N. 

town.     Wakefield  v,  Newport,  60   N.  Y.  392;  62  Am.  Dec.  120.    A  munici- 

H.  374.  pality  was  held  not  to  be  liable  for  a 

Original  want  of  authority  in  ^  town  personal  injury  from  its  neglect  to  pre- 
officer  to  contract  for  the  building  of  a  vent  swine  from  running  at  large,  con- 
new  highway,  was  held  not  to  exoner-  trary  to  its  ordinance.  Levy  v.  New 
ate  the  town  from  liability  to  an  abutter  York,  i  Sandf.  (N.  Y.)  465.  Compare, 
for  damages  from  its  improper  con-  as  to  injury  sustained  from  a  cannon 
struction,  accruing  afler  allowing  it  to  discharge  at  the  Mexican  war  mass 
be  left  open  for  public  travel.  Carpen-  meeting,  Borland  v.  New  York,  1 
ter  v.  Nashua,  58  N.  H.  37.  Sandf.    (N.    Y.)    27;     also    from    an 

A  town  was  held  not  to  be  bound  by  injudiciously    planned    sidewalk,     Ur- 

a  contract  by  one  of  the  selectmen,  not  quhart  v,  Ogdensburg,  91    N.  Y.  67; 

assented  to  by  the  others,  to  give  the  from   a  defective  dry  retaining   wall, 

holder  of  a  note  a  year's  notice  when  Watson  v,  Kingston,  114  N.  Y.  88.     A 

the  board  should  wish  to  pay  it.   Straf-  town  was   held   estopped    to  deny  its 

ford  V.  Welch,  59  N.  H.  46.  liability  for  a  debt  contracted   by  its 

Neither  the  town  treasurer  nor  the  supervisor,  apparently,  but  not  actually, 

selectmen  can  bind  the  town  by  making  within  the  scope  of  his  powers.    Gif- 

or  ratifying  an  unauthorized  loan  of  its  ford  v.  White  Plains,  25  Hun  (N.  Y.) 

money.     Holderness  v.   Baker,  44   N.  606.    A  town  was  held  liable  to  reim- 

H.  414.  burse  expenditures  in  good  faith  made 

As  to  presumptions  against  a  town  by  its  agent  or  trustee  in  selling  its 
from  acts  of  its  officers,  1.  e,,  the  select-  bonds  in  aid  of  a  railroad,  although 
men  of  one  town  presenting  an  account  ^  they  had  been  adjudged  invalid.  Lyons 
to  those  of  another  for  medical  attend-  *  t/.  Chamberlin,  25  Hun  (N.  Y.)  49.  A 
ance  upon  a  pauper,  see  Glidden  v,  town  was  held  not  to  be  bound  by  rep- 
Unity,  33  N.  H.  571.  resentations  of  its  officers  as  to  their 

Towns  are  chargeable  for  the  support  compliance  with   the  statutory  prereq- 

of  prisoners  committed  to  jail  for  the  uisitesofatown  loan.     Starin  v.  Genoa, 

violation  of  ordinances.      Strafford  23  N.  Y.  439.     One  who  is  a  taxpayer 

County  v.  Somersworth,  38  N.  H.  21.  and  resident  of  the  town,  may  maintain 

A  town  is  liable  for  the  repair  of  a  an  action  in  its  behalf  to  compel  the 

bridge  dedicated   to  the  public  use,  county  treasurer  to  purchase  its  bonds 

though   erected  by  individuals.    State  to  be  canceled.    Clarke  v.  Sheldon,  10 

V.  Campton,  2  N.  H.  513.  N.  Y.  Supp.  357;  57  Hun  (N.  Y.)  586. 

A  town's  voting  to  raise  money  to  In  North  Carolina,  no  inhabitant's 
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property  can  be  held  for  any  liability  liminary  notice,  and  the  town  voted  to 
of  the  municipality,  except  in  case  of  pay  $200,  it  was  held  that  he  could  not 
special  bond,  or  of  fraud.  North  Car'  recover,  if  not  stating  in  his  offer  of 
olina  Code  (18S3),  §  3821.  evidence  that  he  forebore  to  sue,  rely- 
In  OhiOy  where  the  township  trustees  ing  on  the  town's  promise  to  pay.  Gregg 
have,  in  good  faith,  rejected  a  physi-  v,  Weathersfield,  55  Vt.  385.  Admis- 
cian's  claim  for  relief  of  the  poor,  no  sions  of  selectmen,  not  qualifying  or 
action  lies  against  the  township  therefor  connected  with  any  official  act,  cannot 
under  Ohio  Rev.  Stat.  (1890),  ^  1494.  bind  the  town.  Tower  v,  Rutland,  56 
Elizabeth  Tp.  v.  White,  48  Ohio  St.  Vt.  28.  Under  the  statutory  require- 
577.  His  written  notice,  if  given  with-  ment  that  a  town  "  shall  be  liable  to 
in  three,  days,  relates  back.  Urbana  make  good  all  damages,"  a  joint  action 
Tp.z'.  Houston,  2  Ohio  Cir.  Ct.  Rep.  14.  on  the  case  lies  against  a  town  and  the 

In  Pennsylvania^  &  township  is  not  town  clerk  for  his  official  default.  Ly- 
liable  to  reimburse  a  supervisor  for  a  man  v.  Windsor,  24  Vt.  575.  An  action 
penalty  incurred  by  his  neglect  of  duty,  lies  against  a  town,  though  afler  the 
Benton  Tp.  v.  Kennedy,  2  Luz.  Leg.  death  of  its  constable,  for  his  default. 
Obs.  (Pa.)  316.  A  borough  was  held  Martin  v.  Wells,  43  Vt.  428. 
not  to  be  liable  for  a  personal  injury  Municipal  authorization  to  construct 
from  its  police  officer's  neglect  to  pre-  electric- light  wires,  was  held  to  give  a 
vent  a  crowd  from  discharging  a  can-  vested  right  not  to  be  infringed  by  a 
non  therein.  Norristown  v.  Fitzpat-  company  under  a  later  contract.  Rut- 
rick,  94  Pa,  St.  121 ;  39  Am.  Rep.  771.  land  Electric  Light  Co.  v.  Marble  City 

A    landowner  cannot  recover  of    a  Electric  Light  Co.,  65  Vt.  377. 

township  not  invested  with  the  right  of  As  to  a  town's  liability  to  reimburse 

eminent  domain,  damages  from  the  a  selectman's  payment  of  a  town  order, 

opening  of  a  public  road.     Wagner  v,  see  Burnham  t;.  Strafford,  53  Vt.  610. 

Salzburg  Tp.,  132  Pa.  St.  636.  An  incorporated  village  was  held  not 

A  township  cannot  be  bound  by  an  liable  for  injuries  from  the  negligence 
agreement  by  one  of  several  supervisors  of  an  engineer  of  the  fire  department  in 
to  reimburse  a  laborer,  if  he  breaks  his  thawing  out  a  hydrant.  Welsh  v.  Rut- 
plough  while  mending  a  public  road,  land,  56  Vt.  228;  48  Am.  Rep.  762, 
Somerset  Tp.  v.  Parson,  105  Pa.  St.  360.  citing  Dill,  on  Mun.  Corp.,  §  774. 

One  town  was  held  liable  to  another  "When  a  town,  liable  to  keep  in  re- 

for  one-half  the  reasonable  expense  of  pair  a  highway  or  bridge,  does  not  do 

building  a    necessary    bridge    over    a  so,  it  may  be  indicted  for  such  neglect, 

boundary  stream.     Pottsville  Borough  by  the  grand  jury  of  the  county ;  and 

v.  Norwegian  Tp.,  14  Pa.  St-  543.  may  be  fined  at  the  discretion  of  the 

In  Tennessee^  an  abutting  lot  owner  court,  whether  any  special  damage  has 

who  does  not  own  the  fee  in  the  street,  been  entertained  or  not."  Vermont  Kev. 

cannot  recover  of  the  municipality,  L.  (1880),  §  31 12. 

damages  from  the  proper  grading  and  A  town  is  not  liable  for  oral  state- 
use  thereof  by  a  railroad  company,  ments  made  by  its  clerk;  nor  are  they 
Iron  Mountain  R.  Co.  v.  Bingham,  87  evidence  of  what  is  or  is  not  upon  the 
Tenn.  522.  town  records.     Jarvis   v,    Barnard,  30 

In  Vermont  J  the  doctrine  of  resfon-  Vt.  492. 

deat  superior  was  held  not  to  apply.  As  to  when  a  town  is  bound  by  rep- 

and  a  village  was  held  not  to  be  liable  resentations  of  its  agent — e.  g.y  an  over- 

where  a  personal  injury  resulted  from  seer  of    the  poor — see   Burlington    v, 

an  act  of  its   street  commissioner  not  Calais,  i  Vt.  391;  18  Am.  Dec.  691. 

within  the  scope  of  his   employment,  A  town  is  not  liable  for  unlawful  acts 

namely,  his  careless  piling  of  surplus  of  its  overseers  of  the  poor,  not  within 

drain    tiles,    not     corporate    property,  the  scope  of  their  authority.     Chelsea 

Palmer  v.  St.  Albans,  60  Vt.  427.  v,  Washington,  48  Vt.  610. 

A  town  was  held  not  to  be  respon-  A  town  is  not  liable  for  the  acts  or 

sible  for  the  act  of  one  of  the  selectmen,  defaults  of  the  selectmen  in  their  stat- 

misinforming  a  claimant  as  to  the  legal  utory  duties    as    to    infected  persons, 

lime  of  notice  of  injury  from  a  highway  White  v.  Marshfield,  48  Vt.  20. 

defect.     Gregg  v,   Weathersfield,  55  An  authorized  transaction  by  one  of 

Vt.  385.  the  selectmen — e,  g.^  promising  an  en- 

W  here  a  claimant  of  damages  from  a  listment  bounty — maybe  presumed  to 

highway  defect  was  misled  by  a  select-  be  the  act  of  the  majority,  and  bind  the 

man  unofficially,  as  to  the  time  of  pre-  town.    Guyette  v.  Bolton,  46  Vt.  228. 
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2.  Upon  Contracti;  Town  Bonds. — The  liability  of  municipal  cor- 
porations in  general,  upon  contracts,  express  or  implied,  and  that 
of  towns  in  certain  special  matters,  have  already  been  adverted 

to.^     Some  statutory  liabilities,  and  adjudications  thereon,   are 
now  to  be  noted.* 

A  town  may,  by  ratification  by  its  pal  indebtedness  permitted  for  general 

officers,  be  rendered  ciiargeable  upon  a  purposes.     Austin  zk  Seattle,  2  Wash. 

contract  made  in  non-compliance  with  667.      Compare   Baker  v,  Seattle,  2 

the  statute  thereon  ;  e,  ^.,  as  to  proce-  Wash.  576. 

dure  in  the  town's  purchase  and  sale  In  Wisconsin^  the  facts  that  one  of 

of  liquors.      Topsham   v.   Rogers,  42  the  town  board,  in  the  presence  of  an- 

Vt.  189.  other,  told  the  path -master  to  render  a 

As  to  a  town's  liabilitj'  for  acts  of  its  town  road  fit  for  travel,  and  that  the 

constable,  see  Barber  v.  Benson,  9  Vt.  board  allowed  a  portion  of  his  claim 

171 ;  Bramble  v.  Poultney,  11  Vt.  208;  therefor,  were  held  not  to  amount  to  a 

McGregor  v,  Walden,  14  Vt.  450;  Bank  contract  making  the  town  liable  for  the 

of  Middlebury  v,  Rutland,  33  Vt  450.  balance.   Deichsel  v.  Maine,  8  Wis.  553. 

As  to  the  liability  of  a  town  for  fail-  Where  the  township  school  system 

ure  of  its  constable  duly  to  serve  a  pro-  exists,  a  town  is  not  liable  to  an  action 

cess,  see  Rogers  v.  Fairchild,  36  Vt.  641.  on  an  order  drawn  by  the  town  board 

As   to   the   apportionment    between  ofschool  directors  on  tne  town  treasurer, 

towns,  of  the  expense  of  a  highway,  Miller  t\  Jacobs,  70  Wis.  122. 

see    Rockingham  v.  Westminster,   24  1.  See  Municipal  Corporations, 

Vt.  288.  vol.  15,  p.  loSo;  Municipal  Securi- 

As  to  a  town's  duty  to  provide  a  by-  ties,  vol.  15,  p.  1204;  Mandamus,  vol. 

way  around  a  railroad  obstruction  of  14,  p.  192. 

the' highway,  see  Batty  v,  Duxbury,  24  2.  See  Bridges,  vol.  2,    p.    560; 

Vt.  155.  Drains,  vol.  6,  p.  23;  Highway,  vol. 

A  statutory  requirement  that  towns  9,  p.  376;  Poor  and  Poor  Laws,  vol. 

shall  repair  injuries  to  bridges  "as  soon  18,  p.  813;  Public  Officers,  vol.  19, 

as  may  be,"  means  dispatch  commen-  p.    378;     Schools,    vol.    21,    p.    748; 

surate'with  the  importance  of  the  road.  Streets,   vol.   24,   p.    i ;   Taxa'bion, 

the  magnitude  of  the  work,  and  the  op-  vol.  25,  p.  5. 

portunity  of  procuring  materials.  Briggs  In  Alabama^  the  invalidity  of  con- 

V.  Guilford,  8  Vt.  267.  tracts,    because    ultra    vires ,  is   more 

The  statutory  limit  of  a  load  to  10,000  strictly'  maintained  in  favor  ofmunici- 

pounds,  means  exclusive  of  the  vehicle  pal,  than  of  private  corporations ;  the 

in  the  liability  of  a  town  for  highway  contract    must    be  clearh'   within  the 

insufficiency.     Howe   v,  Castleton,   25  scope  of  the  objects  and  purposes  of 

Vt.  162.  incorporation.    Thus,   power  to  build 

A  town  was  held  liable  to  indictment  wharves  does  not  import  power  to  lease 

for  neglect  to  open  a  highway  alongside  them  without  charge  or  revenue;  and 

of  a  railroad,  as  ordered  by  the  county  such  lease  is  void.     Mobile  v,  Moog,  53 

court.     State   v.  Vernon,   25   Vt.   244.  Ala.   561,  citing  Anthony  x\  Adams, 

So,  also,  for  not  erecting  a  bridge  or-  i  Met.  (Mass.)  286.    So,  also,  was  held 

dered  by  the  road  commissioners.  State  to  be  invalid  its  purchase  of  land  for  an 

T'.  Whitingham,  7  Vt.  391.     As  to  in-  association  to  hold  annual  fairs  there- 

dictability  fdr  insufficiency  of  a  new  on.     Eufaula  v,  McNab,  67  Ala.  588; 

road  on  the  discontinuance  of  an  old  one,  42  Am.  Rep.  118. 

see  State  V.  Fletcher,  13  Vt.  124;  State  In  Arkansas^  no  officer  can  bind  a 

V,  Alburgh,  23  Vt.  262.     A  town  is  not  town  by  his  declarations  or  admissions, 

indictable  for  a  nuisance — e.  g,^  a  stag-  or,  without  its   authority,  make    con- 

nant  |>ool — not  created  by  itself  or  its  tracts  therefor.    Halbut  v,  Forrest  City, 

agents.  State  t>.  Burlington,  36  Vt. 521.  34  Ark.    246.     S  tatu  to  ry  authority 

In  Washingtofiy  indebtedness  f  o  r  merely  to  subscribe,  was  held  not  to 
water,  sewerage  and  light  purposes,  render  valid  town  bonds  issued  in  pay- 
does  not  constitute  a  part  of  the  gen-  ment  of  railroad  stock.  Dodge  v^ 
eral  indebtedness,  but  is  authorized,  un-  Memphis,  51  Fed.  Rep.  165,  citing 
der  Washington  Const.,  art.  8,  §  6,  in  Nashville  v.  Ray,  19  Wall.  (U.  S.)  468; 
excess  of  the  five  per  cent,  of  munici-  Hitchcock  x'.  Galveston,  96  U.  S.  350; 
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Little  Rock  v»  Merchants*  Nat.  Bank,  school    township    bonds,    see   Prairie 

98  U.  S.  198;  Merrill  v,  Monticello,  138  School  Tp.  v,  Haseleu  (N.  Dak.  1893), 

U.  S.  673.  55  N.  W.  Rep.  938. 

In    Connecticut^  a  statement  in  the  In  G«<7r^f a,  as  to  municipal  authori- 

record  of  a  town  meeting  that  it  was  zation  to  issue  bonds  in  aid  of  a  rail- 

"legally  warned,'*  is  not  sufficient  evi-  road,  see  Griffin  v,  Inman,  57  Ga.  370. 

dence  that  the  borrowing  was  specified  As  to  requisites  of  the  notice  for  the 

in  the  notice  of  the  town  meeting  so  as  issuance   ot     municipal   bonds    under 

to  render  the  town  liable  on  its  treas-  Georgia  Code,   §   5o8i,  see  Athens  z\ 

urer's    note  therefor.      Bloomiield    v,  Hemerick,  89  Ga.  674. 

Charter  Oak  Nat.  Bank,  121  U.S.  121.  A    municipal    contract  for  gas  for 

A  town  voted  to  issue,  in  aid  of  a  rail-  twenty  years,   each  year's  supply  to  be 

road,  bonds  payable  in  twenty  years,  or,  paid  tov  quarterly  during  the  year,  was 

at  the  option  of  the  town,  in  ten.    The  held  to  be  operative  only  so  long  as 

officials   executing  them  inadvertently  neither  of    the    parties  repudiate    it. 

omitted  the  optional  clause.     A  major-  Cartersville  Imp.,  etc.,  Co.  r.  Carters- 

ity  of  the  court  held  that  one  taking  ville,  89  Ga.  683. 

them  with  knowledge  of  the  facts,  A  municipality  cannot,  as  against  a 
could  not  successfully  contest  a  suit  for  bona  fide  holder  of  its  negotiable  paper, 
their  correction,  nor  complain  of  the  set  up  that  the  statute  enabling  issu- 
town's  delay  of  twoyears  in  instituting  ance  thereof  had  not  been  complied 
the  suit.  Essex  v.  Day,  52  Conn.  483.  with.  Danielly  v.  Cabaniss,  52  Ga.  211. 
A  town  at  ■  a  meeting  inadequately  As  to  the  requisites  of  procedure  in 
warned,  voted  to  guarantee  bonds  on  issuing  township  bonds,  see  Bowen  r. 
certain  conditions,  and  afterwards  at  a  Greensboro,  79  Ga.  709. 
meeting  regularly  called,  voted  to  let  As  to  requisites  of  procedure  in  issu- 
the  conditions  remain.  The  town  clerk  ing  bonds  of  Illinois  towns  or  town- 
recorded  the  votes  as  having  been  le-  ships,  see  Jonesboro  City  v,  Cairo,  etc., 
gaily  taken.  A  majority  of  the  court  R.  Co.,  no  U.  S.  192;  Kankakee  County 
held  that  the  town  was  not  estopped  to  z^.  Etna  L.  Ins.  Co.,  106  U.  S.  668; 
dispute  the  legality  of  the  guaranty.  Pana  x;.  Bowler,  107  U.  S.  529;  People 
Brooklyn  Trust  Co.  v.  Hebron,  51  t;.  Granville,  X04  111.  385;  Jacksonville, 
Conn.  22.  The  ^<>Ma  ^</«  assignee  of  a  etc.,  R.  Co.  v,  Virden,  104  111.  339; 
note  given  by  a  town  for  the  payee's  Aroma  v.  State  Auditor,  15  Fed.  Rep. 
enlistment,  was  held  entitled  to  recover,  843;  Prairie  v,  Lloyd,  97  III.  179 ;  Wind- 
notwithstanding  the  payee's  desertion,  sor  t;.  Hallett,  97  111.  204;  Douglas  v, 
Terrell  v.  Colebrook,  35  Conn.  188.  Nianlic  Sav.  Bank,  97  III.  228;  Enfield 
Where  a  town  offered  a  sum  to  every  v.  Jordan,  119  U.  S.  680;  Oregon  t*. 
citizen  drafted  into  the  service  of  the  Jennings,  119  U.  S.  74;  Concord  v. 
United  S tales f  "and  accepted  by  the  Robinson,  121  U.  S.  165;  People  v. 
board  of  examiners,  who  shall  enter  Getzendauer,  137  111.  234;  Springfield, 
said  service  or  procure  an  accepted  etc.,  R.  Co.  v.  Cold  Spring  Tp.,  72  111. 
substitute,"  it  was  held  that  one  who  603 ;  Chicago,  etc.,  R.  Co.  v.  Coyer,  79 
was  drafted,  but,  before  examination,  111.  373;  East  Lincoln  v.  Davenport,  94 
procured  a  substitute  that  was  accepted,  U.  S.  001 ;  Force  v.  Batavia,  61  III.  99; 
could  not  recover  the  sum.  Reed  v.  People  v,  Cline,  63  111.  394. 
Sharon,  35  Conn.  191.  Town  bonds  As  to  the  requisites  of  a  petition  for 
issued  in  aid  of  a  railroad,  were  held  to  mandamus  to  compel  town  auditors  to 
bean  'Mnvestment"  therein,  within  a  allow  a  claim,  see  People  v.  Mount 
statute  limiting  the  amount  to  be  guar-  Morris,  145  111.  427. 
anteed  to  the  amount  so  invested.  In  Indiana,  a  party  seeking  to  es- 
Douglas  V.  Chatham,  41  Conn.  211.  tablish  rights  against  a  township  under 

In  the  Dakotas,  sls  against  bona  fide  its  trustee's  contract — e.  g.y  for   lease 

holders  of   township    bonds   reciting  of  congressional  township  lands — must 

that  the  conditions  precedent  to  the  show  affirmatively  that  the  antecedent 

issuance  had  been  complied  with,  it  is  statutory  requirements  have  beencom- 

sufficient  to  estop  from  denial  thereof,  plied  with  by  him.    Anderson  v.  Prai- 

thattheofficers  issuing  had  full  control,  rie  School  Tp.,  x  Ind.  App.  34.     As  to 

and  to  declare  that  the  bonds   were  township  non-liability  for  fees  of  at- 

issued  in  pursuance  of  a  statute  specify-  torneys  employed  by  the  county  board, 

ing  it.    Coler  v.  Dwight  School  Tp.  see  Shirts  t;.  Nobleville  Tp.,   122  Ind. 

(N.  Dak.  1893),  55  N.  W.  Rep.  587.  580.    To  bind  the  township  for  school 

As  to  the  requisites  of  issuance  of  supplies,  they    must    have    been    de- 
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livered.    Litton  v,  Wright  School  Tp.,  Rep.  147,  affirming  41  Fed.   Rep.  83, 

127  Ind.  81,  citing  Grimsley  v»  State,  and  citing  0.  S.  v.  Macon  County,  99 

116  Ind.  130.     A  township  is  not  liable  U.  S.  582. 

on  a  debt  certificate  fraudulently  is-  As  to  the  requisites  of  procedure  in 
sued  by  the  trustee  in  a  conspiracy  to  issuing  town  bonds,  see  Clark  v.  No- 
overcharge  for  lightning-rods  sup-  blesville,  44  Ind.  83;  Merrill  v.  Mon- 
plied  to  a  school  building.  Boyd  v,  ticello,  14  Fed.  Rep.  628. 
Mill  Creek  School  Tp.,  124  Ind.  193.  As  to  what  condition — *.  g,^  as  to 
Under  Indiana  Rev.  Stat.,  §  4446,  the  the  location  of  a  depot,  etc. — ^will  or 
trustees,  are  the  sole  judges  of  the  right  will  not  avoid  a  township  subscription 
to  purchase  school  land.  Craig  School  in  aid  of  a  railroad,  see  Jager  t;.  Do- 
Tp.  v.  Scott,  124  Ind.  72.  A  trustee  herty,  61  Ind.  528.  A  taxpayer  may 
cannot  bind  his  township  by  contract-  have  enjoined  a  town's  unauthorized 
ing  a  debt  in  excess  of  the  fund  on  issuance  of  bonds.  Winamac  v.  Hud- 
hand,  to  which  the  debt  is  chargeable,  dleston,  132  Ind.  217. 
and  of  the  fund  from  the  annual  tax.  In  lowa^  a  township  clerk's  order  to 
Boyd  V,  Black  School  Tp.,  123  Ind.  i,  a  road  supervisor,  in  pursuance  of  a 
600;  Roseboom  v.  Jefferson  School  settlement  with  the  township  trustees, 
Tp.,  122  Ind.  377.  The  party  contract-  made  payable  out  of  the  assessment  of 
ing  must  take  notice  of  the  limit  of  the  a  particular  year,  is  payable  out  of  the 
trustee's  power  to  bind  the  township,  general  township  fund,  and  mandamus 
Bloomington  School  Tp.  v.  National  lies  to  enforce  it.  Tobin  v.  Emmets- 
School   Furnishing  Co.,  107  Ind.  43;  burg,  52  Iowa  8x. 

Honey  Creek  School  Tp.  v.   Barnes,  Payment   of   road   orders    must    be 

119  Ind.  213.  made,  not  out  of  the  general  fund,  but 

The   liabilities  of  the  civil  township  each  must  be  confined  to  the  particular 

are  distinct  from  those  of  the  school  district.  Bradley  v.  Love,  76  Iowa  397. 

township  of  the  same  territory.    Car-  As  to  what  will  put  a  transferee  upon 

michael  v,  Lawrence,  47  Ind.  554;  Mc-  inquiry  as   to   the  validity  of  district 

Laughlin  t;.  Shelby  Tp.,  52  Ind.   114;  bonds,  see  Bates  v.  Riverside  School 

Jackson  Tp.  v.  Home  Ins.  Co.,  54  Ind.  Dist.,  25  Fed.  Rep.  192;  Nesbit  t^.  River- 

184;  Wingate  v.  Harrison  School  Tp.,  side  School  Dist.,  25  Fed.  Rep.  635. 

59  Ind.   520;   Utica  Tp.   v.  Miller,  62  As  to  the  procedure  in  issuing  town 

Ind.  230;  Harrison  Tp.  v,  McGregor,  bonds  in  aid  of  a  railroad,  see  Harwood 

67  Ind.  380.  V,  Quinby,  44  Iowa  385. 

In  a  municipal  contract  for  a  supply  In  Sioux  City,  etc.,  R.  Co.  v.  Osceola 

of  gas  or  water,  twenty-five  years  is  County,  45  Iowa   175,   Day,  J.,  said: 

not  an  unreasonable  term.     Vincennes  *'When  a  bond  issued  in  discharge  of  a 

V,  Citizens'  Gas  Light  Co.,  132  Ind.  judgment  is  placed  upon  the  market,  a 

114.  purchaser  who   has   no  intimation  of 

A  note  in  addition  to  the  signature  anything  affecting  its  validity  has  a 

"  Trustees  of  S.  Township,"  was  held  right  to  presume  that  the  board  of  su- 

to   bind  the  township,    and    not    the  pervisors  have  been  mindful  of  their  in- 

trustee  individually.     State  v.  Helms  terest  and  their  duty,  and  that  all  avail- 

(Ind.  1893),  35  N.  E.  Rep.  893.  able  defenses  have  been  presented  and 

A   school  township  is  prima  facie  passed  upon.*'  Judge  Brown,  in  his  dis- 

liable    upon   the  trustee's    certincate  senting  opinion  in  Doon  Tp.  v.  Cum- 

for  necessary  school  supplies.     Noble  mins,  142  U.  S.  366,  380,  cites  this  with 

School  Furn.  Co.  t;. Washington  School  approval,  as   also  approved   in   Sioux 

Tp.,  4  Ind.  A  pp.  270.  City,  etc.,  R.  Co.  v,  Osceola  County, 

General  authority,  under  the /«</»a»fl  52  Iowa  26;  Miller  v.  Nelson,  64  Iowa 

statute  to  consolidate   railroad    com-  458;  Chaffee  County  v.  Potter,  142  U. 

panies,  was  held  to  import  a  transfer  S.  355 ;  Powell  v,  Madison,  107  Ind. 

to  the  new  company  of  the  township's  106. 

obligation  upon   subscription    to   the  In  Kansas^  a  township  may   be  es- 

stock.    Poke  t\  Lake  County,  51  Fed.  topped  by  its  course  of  dealing  with  a 

Rep.  769.                                •  railroad  company,  to  deny  the  regular- 

The  Indiana  Act  of  1887,  authoriz-  ity  of  an  issuance  of  bonds  to  pay  its 

ing  town  trustees  to  issue  bonds  and  subscription  to  such  road.     Brown  zk 

levy  "  for  general  purposes,"  was  held  Milliken,  42   Kan.  769 ;   Kansas  City, 

not  to  authorize  a  levy  to  pay  a  judg-  etc.,  R.  Co.  v.  Rich  Tp.,  45  Kan.  275 ; 

ment  for  interest  on  bonds  issued  under  Hutchinson,  etc.,  R.  Co.  v,  Kingman 

the  acts  of  1852.  U.  S.  v.  Cicero,  50  Fed.  County,  48  Kan.  70.    As  to  the  limit  of 
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such   township  aid  in  the  act  of  1885,  deemed  to  have  been  issued  under  the 

see    Chicago,   etc.,   R.   Co.    v,  Osage  general  act.   In  the  absence  of  statutory 

County,  38  Kan.  597.  requirement  thereof,  the  bonds  gain  no 

An  act  authorizing  a  certain  town-  validity  by  the  state  auditor's  indorse- 

ship  to  vote  bonds  to  reimburse  citizens  ment.     Crow  v.  Oxford,  up  U.  S.  215. 

for  advances     to   build   a   courthouse,  Compare  McClure  v,  Oxford  Tp.,  94 

was  held   to  be  constitutional.    Linn  U.  S.  439. 

County  V.  Snyder,  45  Kan.  636.     As  The  burden  of  proof  is  on  those  at- 

to  the  requisites  of  town    bonds,  see  tacking  bonds  which  appear  valid  on 

Montgomery  v.  St.  Mar^'^sTp.,  43  Fed.  their  &ce.    State  v.  School    Dist.,  34 

Rep.  363.     As  to  mandamus  to  compel  Kan.  237. 

a  levy   to    meet  a  bonded    debt,   see  A  township  vote  to  provide  for  issu- 

Cherokee  County   v.   Wilson,  109  U.  ing  bonds  of  $500  each,  was  held  not 

S.  631.  avoided  by  the  fact  that  the  legal  ap- 

The  fact  that  a  township  has  issued  propriation  could  not  be  exactly  so  di- 

bonds  up  to  the  limit  of  its  power,  does  vided.  Turner  v,  Woodson  County,  27 

not  preclude  a  city  of  the  third  class,  Kan.  3x4. 

formed  from  a  portion  thereof,  to  issue  Want  of  full  compliance  with  the 
bonds  in  payment  of  stock  subscribed  statutory  requirement  of  thirty  days' 
in  aid  of  a  railroad.  lola  v.  Merriman,  notice  of  the  election,  to  authorize  the 
46  Kan.  49.  issuance  of  town  bonds,  was  held  to  ren- 
As  to  the  requisites  of  bonds  in  aid  of  der  them  void  so  that  no  person  could 
improvement  companies  under  Kansas  be  an  innocent  holder.  George  v,  Ox- 
Law  of  1887,  ch.  114,  see  People's  Nat.  ford,  16  Kan.  72. 

Bank  v,  Pomona,  48  Kan.  55.  What  conditions — e,  g.^  as  to  a  loca- 

The  Kansas  Act  of  1881,  ch.  170,  pro-  tion  of  depot,  etc. — ^will  or  will  not  avoid 

viding  for  the  appointment  of  commis-  a  township  subscription  in  aid  of  a  rail- 

sioners  to  refund  the  bonded  indebted-  road,  are  set  forth  in  Atchison,  etc.,  R. 

ness  of  Oswego  township,  has  been  held  Co.  v.  Jefferson  County,  21  Kan.  309. 

tocontravene  a  constitutional  inhibition  A  township  was  held  to  be  estopped 

of  a  special  law  where  a  general  one  by  recitals  in  its  bonds  to  insist  against 

can  be  applied.    Travelers*  Ins.  Co.  v,  a  bona  fide  holder,  that  they  were  issued 

Oswego  Tp.,  55  Fed.  Rep.  361.  in  excess  of  the  proportion  of  the  taxa- 

As  to  the  power  of  townships  under  ble  property  required  by  the  Kansas 

the  Kansas  laws  of  1872  and  1874  ^^  ^^'  Enabling  acts  of  1870  and  1872;  or  that 

sue  bonds  for  municipal  indebtedness,  the  railroad  had  become  consolidated. 

see  Salt  Creek  Tp.  v.  King  Iron  Bridge,  Wilson  v,  Salamanca,  99  U.  S.  499. 

etc.,  Co.,  51  Kan.  520.  A  bona  fide  holder  of  township  bonds 

As  to  school  bonds  under  the  law  of  was  held  not  bound    to   look  beyond 

1S91,  see  Topeka  Board  of  Education  their  recitals  and  the  Kansas  Enabling 

V.  Welch  (Kan.  1893),  33  Pac.  Rep.  654.  act  of  1870.    Marcy  v.  Oswego  Tp.,  93 

Where  railway-aid  town  bonds  recite  U.  S.  637.    * 

the  taking  of  each  step  required  by  the  Under  the  Kansas  statute  declaring 

act  authorizing  their  issuance,  the  town  all  custom  grist-mills    to  be   "  public 

is  estopped  to  allege  their  invalidity  on  mills,*'  they  are  a  public  use  in  aid  of 

any  ground  except  that  they  were  issued  which  the  town  thereby  benefited  may 

in  violation  of  some  constitutional  or  issue  bonds,  under  the  Enabling  act  as 

statutory  requirement.     Washington  v,  to  internal  improvements.     Burlington 

Coler,  51  Fed.  Rep.  362,  citing  Chaffee  Tp.  v,  Beasley,  94  U.  S.  310. 

County  V.Potter,  142  U.  S. 355;  Coloma  As   to   the    requisites   of   procedure 

v.  Eaves,  93   U.  S.  491;  Lake  County  in  issuing  township  bonds,  see  Mont- 

z'.  Graham,  130  U.  S.  674.  gomery   v,  St.   Mary*s    Tp.,   43    Fed. 

In  the  Kansas  Act  of  1876,  ch.  107,  Rep.  362. 
§  14,  the  words,  *'  principal  and  interest  In  Kentucky ^  an  ordinance  may  prop- 
accruing  from  time  to  time  by  the  erly  give  a  municipal  officer  discretion 
terms  of  the  bonds,"  were  held  not  to  to  sell  the  bonds  at  a  lower  rate  of  in* 
require  that  all  bonds  should  provide  terest  than  that  fixed  therein,  Frantz 
for  annual  payment  on  the  principal,  t;.  Jacob,  88  Ky.  525. 
Washington  Tp.  v.  Coler,  51  Fed.  Rep.  As  to  what  constitutes  authorization 
362.  or  ratification  of  a  municipal  officer's 
Township  bonds  purporting  on  their  employment  of  counsel,  see  Owensboro 
face  to  be  issued  under  the  Kansas  v.  Weir  (Ky.  1893),  24  S.  W.  Rep.  115. 
•pecial  act  of  1872,  ch.  158,  cannot  be  In  Louisiana ^  a  contract  need  not  be 
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made  with   a  municipality  eo  nomine,  itary  bounties,  see  Bessey  v.  Unity,  65 

It  will  be  binding  thereon,  if  it  recites  Me.  342. 

authorization  therefrom.     Schwartz  v,  A  town  authorized  to  issue  bonds, 

32  Flatboats,  14  La.  Ann.  243.  has  been   held   equitably    estopped  to 
A  town  authorized  by  a  special  act  plead  irregularities  therein.     ShurtlefF 

to  issue  bonds,  must   not  contravene  v.  Wiscasset,  74  Me.  130. 

the  inhibition  in  Louisiana  Rev.  Stat.,  As  to  the  requisites  of  procedure  in 

§   3448,  against  exceeding  the   means  issuing  town  bonds,  see  Lane  v.  £mb- 

provided  to  pay  them  ;  its  liability  does  den,  72  Me.  354;  Stevens  v.  Anson,  73 

not  extend  to  the  excessive  issuance.  Me.  489. 

Oubre  v.  Donaldsonville,  33   La.  Ann.  In  Massachusetts,  in  order  to  render 

386;  Johnson  v.  Donaldsonville,  33  La.  a  municipal  corporation  liable  as  trus- 

Ann.  366.  tee  (or  garnishee),  the  contract  must 

Validity  of  claims  against  a  town,  in  be  complete  and  the  debt  fixed  upon, 

settlement  whereof  its  bonds  were  is-  Hadley  v.  Peabody,  13  Gray  (Mass.) 

sued,  cannot  be  questioned  in  a  suit  on  200.       Compare  Potter    v,  Cain,    117 

the  bonds.     Dugas  v.  Donaldsonville,  Mass.  338.     A  town's  adoption  of  the 

33  La.  Ann.  668.  And  this,  even  though  report  of  a  committee  appointed  to  su- 
prescription  had  run  on  original  claims  pervise  the  building  of  a  schoolhouse, 
when  the  bonds  were  issued.  Maurin  was  held  not  to  render  the  town  liable 
V.  Donaldsonville,  33  La.  Ann.  671.  for  expenditures  in  excess  of  the  limita- 

In  Maine,  a  town  that  has  accepted  tion;  it  not  appearing  that  the  report 

a  fund  bequeathed  in  tnist  for  an  edu-  informed  the  town  of  the  excess.  Brown 

cational  or  other  charitable  purpose,  is  v,  Melrose,  155  Mass.  587. 

responsible  for  its  safety,  and  liable  for  The  power  under  Massachusetts  Stat, 

interest,  if  using  it  otherwise.     Bangor  (1855),  ch.  394,  to  subscribe  for  railway 

V.  Beal,  85  Me.   129;  Aver  t;.  Bangor,  stock,  was  held  to  import  power  to  issue 

85  Me.  511.                      *  negotiable  bonds.  The  town  committee 

The  date  of  maturity  of  a  town  order  may  deliver  the  bonds  at  one  time  in- 

is  that  specified   in   the  specific  vote,  stead  of  by  installments.    Com.  v.  Wil- 

though  not  recited  in  the  order.  Willis  liamstown,  156  Mass.  70. 

V.  French,  84  Me.  593.  A  town  is  not  liable  as  upon  contract, 

A  town  order  once  paid  cannot  be  to  a  house  owner,  for  the  unlawful  seiz- 

again  negotiated  in  payment  of  other  ure  and  occupation  of  his  premises  by 

debts  owing  by  the  town.     Mitchell  v,  the  town  board  of  health,  as  a  small- 

Albion,  81  Me.  482.  pox  hospital,  without  his  leave.  Spring 

The  paprment  of  its  debt  with  money  v,  Hyde  Park,  137  Mass.  554;  50  Am. 

hired  by  its  officers  without  its  author-  Rep.  334. 

ity  or  ratification  will  not  charge  the  A  town  appointed  a  committee  to  in- 

town.  Hurd  v,  St.  Albans,  81  Me.  343.  vestigate  a  town  claim  against  H.  for 

One    cannot   recover   upon   a   town  certain    pistols   alleged   to  have  been 

order,  without  showing  agency  in  fact  wrongfully  disposed  of,  pending  which 

of  the  drawee  or  acceptor.     Sturtevant  investigation,  H.  deposited  money  with 

V,  Liberty,  46  Me.  457.  A.,  a  member  thereof,  to  hold  until  he 

As  to  the  rights  of  indorsees  of  town  explained  the  matter  to  the  town,  which 

orders,   see    Emery  v,    Mariaville,   56  money,  without  his  authorization,  the 

Me.  315.  committee  paid  into  the  town  treasury. 

The  inhabitants'  use  of  a  highway  It  was  held  that  on  the  town's  vote  to 

bridge,  was  held  not  to  import  a  prom-  repay,    H.   could    maintain   an  action 

ise  by  the  town  to  pay  for  building  it.  against  it  for  money  had  and  received ; 

Knowlton  t;.  Plantation  No.  4, 14  Me.  20.  moreover,  that  on  A.'s  death,  the  vote 

Proceedings  of  a  town  treasurer  and  was   admissible    in  evidence,  and  was 

selectmen,  were  held  to  be  conclusive  not  revocable  by  a  subsequent  vote  to 

as  to  the  fulfillment  of  prerequisites  of  rescind  it.     Hall  v,  Holden,  116  Mass. 

issuance   of  town   bonds.     Deming  v,  172. 

Houlton,  64  Me.  254;  18  Am.  Rep.  253.  Town  officers'   knowledge   that  one 

A  town  is  held  to  be  bound  by  a  con-  who  had  contracted  to  alter  a  highway 

tract  made  by  a  minority  of  its  com-  had  not  completed  the  work  within  the 

mittee  and  ratified  by  a  majority.  Han-  stipulated  time,  and  their  failure  to  ob- 

son  V.  Dexter,  36  Me.  515.  ject  to  his  continuing  at  it,  was  held  to 

As  to  the  prerequisites  of  recovery  constitute  a  waiver  on   behalf  of  the 

against  a  town  or  plantation  for  money  town.  Snowv.  Ware,i3  Met.(Mass.)  42. 

lent  in  pursuance  of  a  vote  to  pay  mil-  As  to  the  liability  of  a  town  upon 
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its  vote  to  paj  a  bounty  for  military  A  town  is  not  liable.on  its  bonds  is* 

enlistment,  see  Shepard  v.  Turner,  13  sued  under  the  unconstitutional  Minne- 

Allen  (Mass.)  92;  Andrews  v.  Prouty,  sota  Laws  (1887),  ch.  106,  §  7,  allowing 

13  Allen  (Mass.)  93;  Estey  v,  Westmin-  issuance  thereof  in  aid  of  a  railroad, 

ster,  97  Mass.  324 ;  Rand  v.  Worcester,  Plainview  v.  Winona,  etc.,   R.  Co.,  36 

98  Mass.  126;  Barker  v.  Chesterfield,  Minn.  505. 

102  Mass.  127.  Under  the  Minnesota    Town- Bond 

As  to  a  town's  liability  to  one  furnish-  Law  of  1878,  the  board  may  waive  the 

ing  supplies  upon  an  order  of  the  over-  issuance  of  stock  to  the  town  subse- 

seer  of  the  poor,  see  Ireland  v»  New-  quently  to  the  election  authorizing  the 

bury  port,  8  Allen  (Mass.)  73.  issuance  of  the   bonds.     Finlayson  v» 

One  who  has  contracted  with  a  town  Vaughn  (Minn.  1893),  56  N.  W.  Rep.  49. 

is  not   affected   by    a    rescission   vote,  Recitals  in  town  bonds  stating  acorn - 

whereof   he  had  no  notice.     Allen   v.  pliance  with  the  conditions  precedent, 

Taunton,  19  Pick.  (Mass.)  485.  have  been  held  conclusive  evidence  in 

For  the  requisites  of  procedure  in  is-  favor  of  the   purchaser.     Marshall   v. 

suing  town  bonds,  see  Pearsons  v.  Ran-  Elgin,  3  McCrary  (U.  S.)  35. 

lett,  no  Mass.  120.  For  the  requisites  of  procedure  in  is- 

In  Af<V>l/^a«,  if  a  township  bond  does  suing  town  bonds,  see  State   v,   High- 

not  show  on  its  face  authority  to  issue  land,  25  Minn.  355 ;  State  v.  Roscoe,  25 

it,  the  holder  takes  it  subject  to  the  Minn.  445. 

defense  of  entire  illegality.  Bogart  v.  In  Missouri^  a  municipality  whose 
Lamotte  Tp.,  79  Mich.  294.  Under  trustees  had,  without  any  authorizing 
Michigan  Gen.  Stat.  (1882),  §  1786 —  ordinance,  ordered  a  fire-engine,  was 
that  the  poor  "shall  be  supported  at  the  held  not  to  be  liable  on  any  implied 
expense  of  the  township" — the  law  contract  to  pay,  etc.  Schell  City  v, 
raises  an  implied  promise  on  the  part  L.  M.  Rumsey  Mfg.  Co.,  39  Mo.  App. 
ofthe  township  to  furnish  such  support,  264.  As  to  the  liability  upon  inter- 
and  the  township  is  liable  for  necessa-  pleader,  etc.,  in  equity,  of'^a  municipality 
ries  furnished,  after  due  notice  to  the  to  materialmen,  creditors  of  an  ab- 
supervisor  that  the  person  is  a  township  sconded  contractor  of  a  job  upon  a  pub- 
charge,  and  his  refusal,  etc.  Eckman  lie  building,  the  sureties  of  whom  had 
V,  Brady  Tp.,  81  Mich.  70.  But  com-  completed  it,  see  St.  Louis  v.  O'Neil 
fare  McCaffrey  v.  Shields,  54  Wis.  Lumber  Co.,  42  Mo.  App.  586.  An  or- 
645.  A  township  is  liable  to  a  physi-  dinance  making  a  water  company  "  lia- 
cian  employed  by  the  board  of  health  ble  for  all  damages  occasioned  "  by 
to  treat  a  contagious  disease.  Wilkin-  fire  from  an  inadequate  water  supply, 
son  x»-  Long  Rapids  Tp.,  74  Mich.  63.  was  held  not  to  render  privy  to  accru- 

Afaff^a/;ff/5  will  not  lie  to  compel  the  ing  rights  and  liabilities  an  insurance 

payment  of  township  orders  repudiated  company  compelled  to  pay  consequent 

as  outlawed,  without  a  clear  showing  loss.     Phoenix    Ins.    Co.    v,    Trenton 

of   their  validity    and    consideration.  Water  Co.,  42  Mo.  App.  118. 

Avery  v,  Krakow  Tp.,  73  Mich.  622.  In  Heller  v,  Sedalia,  53  Mo.  159;  14 

For  the  construction  of  divers  local  Am.  Rep.  444,  in  deciding  that  a  mu- 

acts  restricting  the  issuance  of  municipal  nicipality  was  not  liable  for  the  loss  of 

bonds,  see  Muskegon  v,  Gow,  94  Mich,  a  brewery  through  a  fireman's  negli- 

453;  Tillotsonz;.  Saginaw,  94  Mich.  240.  gence,  the  court,  by  Adams,  J.,  said: 

A  special  statute  {Michigan  Local  "  It  was  hot  the  intention  of  the  legis- 

Acts  ( 1889) ,  No.  376)  authorizing  the  lature,  in  conferring  power  on  the  city 

issuance  of  township  bonds  to  pay  out-  to  establish  a  fire  department,  to  ren- 

standing  orders,  is  not  unconstitutional  der  it   responsible   as    an  insurer  for 

for  not  requiring  the  assent  of  the  elect-  losses  by  fire.     The  power   conferred 

ors,  thus    leaving  it  to  the   township  was  a  legislative  or  discretionary 

board  to  determine  their  validity.  Boyce  power,  which  the  city  authorities  might 

v.  Atty.  GenM,  90  Mich.  314,  326.  in  their  wisdom   exercise  or  not.     The 

In  Minnesota^  a  party  contracting  is  creation  of  the  fire  department  was  not 
chargeable  with  notice  of  the  restricted  for  the  peculiar  benefit  of  the  corpora- 
power  of  the  town  authorities  therein,  tion,  but  for  the  public.  And  the  otfi- 
Newbery  t;.  Fox,  37  Minn.  141.  In  cers  of  this  department,  although  ap- 
Montana^  so,  also,  as  to  statutory  limita-  pointed  by  the  city,  are  public  officers, 
tions  upon  the  municipal  corporate  au-  and  not  agents  of  the  city  in  the  sense 
thorittes.  Lebscher  v,  Custer  County,  that  renders  the  city  liable  for  their 
9  Mont.  315.  acts  or  omissions  of  duty.    The  doc- 
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trine  oi  ^  respondeat  superior  ^  does  not  Deer    Lodge  Countj,   lo  Mont.  515, 

apply."    So  held,  also,  as  to  the  neglect  citing-    Wallace   v.  Lawyer,   54   Ind. 

of  municipal  officers  to  abate  a  hogpen  501,  and  distinguishing  the  case  of  a 

nuisance  near  a  plaintiff's  hotel.   Arm-  direct    execution,  Merwin  v,  Chicago, 

strong  V,  Brunswick,  79  Mo.  319.  45  111.  133;  92  Am.  Dec.  204.  Whether 

The  Missouri  Act  of  1872,  forbid-  the  debt  is  sufficiently  fixed  and  settled 

ding  the  officers  to  loan  the  credit  of  a  upon,  is  for  the  trial  court  to  determine, 

municipality  without  the  assent  of  two-  under  §  190. 

thirds  of  the  voters,  is  merely  prohibi-  In  Nebraska,  the  township  cannot, 

tory  and  imports  no  power  to  loan  with  by  neglect  to  levy  the  necessary  taxes, 

such  assent ;   and  the  town   bonds  of  escape  its  liability  upon  one's  contract 

Moberly,  reciting  such  assent,  are  nev-  with  the  supervisor,  to  support  its  poor, 

ertheless  void.    Jarrolt  v.  Moberly,  103  Waltham  v.  Mullall,  27  Neb.  483. 

U.  S.  580.  In  Nebraska,  statutory  authority  to 

Where  a  Missouri  Railroad  law  of  borrow  money    to    pay  for  the  sites, 

1868   provided  for  township  subscrip-  and  to  erect  and  furnish  school  build- 

tions  in  aid  of  railroads  to  pass  ^*  through  ings,  was  held  not  to  import  power  to 

or  near  such  townships,"  a  town,  after  issue  bonds  to  be  bargained  away  and 

paying  regularly   for  three  years,  in-  delivered  to  a  contractor  to  erect  and 

terest  on  its  bonds,  was,  as  against  a  furnish  a  schoolhouse ;  nor  the  recitals 

bona  fide  holder,  held  to  be  precluded  to  estop  to  defend  a  suit  by  an  innocent 

from  questioning  that  a  road  nine  miles  purchaser  for  value    before  maturity, 

distant  was  **  near."     Kirkbride  v.  La-  State  t».  School  Dist.  No.  4,  16  Neb. 

fayette  County,  108  U.  S.  208.  182,    distinguishing   State  v.  School 

An  action   for  money   had  and  re-  Dist.  No,  4,  13  Neb.  82 ;  Gould  v.  Ster- 

ceived  for  past- due  coupons  of  unau-  ling,  23  N.  Y.  456. 

thorized  town  bonds,  was  held  to  be  an  In  New  Hampshire,  the  health  offi- 

action  on   an  implied  contract  within  cer  cannot  render  the  town  liable  for 

the  Missouri  Statute  of  Limitation  to  medicines,  etc.,  furnishedto  inhabitants 

five  years.    Morton  v.  Nevada,  52  Fed.  who  are   not    paupers.      Mclntire    v. 

Rep*  350-  Pembroke,  53  N.  H.  462. 

The  Missouri  constitutional  inhibi-  A  town's  receiving  and  appropriating 

tion    of  legislation  authorizing  '*  any  liquors,  knowing  them  to  have  been  11- 

county,  city,  or    town"   to   become  a  legally  purchased  by  its  agent,  was  held 

stockholder,  etc.,  was  held  to  extend  to  to  bind  it  as  ratifying  the  agent's  au- 

a  township ;  and  a  holder  of  coupons  of  thority.     Backman  v,  Charlestown,  42 

bonds  issued  in  payment,   and  contain-  N.  H.  125. 

ing  recitals  putting  him  on  inquiry,  was  A  town,  after  ratifying  an  unauthor- 

held  not  to  be  entitled  to  recover  there-  ized  payment  made  by  its  selectmen, 

on.     Harshman  v.  Bates  Countj',  92  U.  and    thereby  obtaining  its  quota,  was 

S.   569.    But  compare    Jordan  v,  Cass  held  not  entitled  to   recover  it  back, 

County,  3  Dill.  (U.  S.)  185,  either  from  the  recruits  or  the  select- 

A  town  cannot  set  up  against  a  bona  men.    .  Greenland    v.    Weeks,    49  N. 

fide  holder  of  its  bonds  that  it  was  not  H.  472. 

duly  incorporated  under  the  Missouri  A  town  bond  conditioned  to  perform 

law.     AUer  v,  Cameron,  3   Dill.  (U.  an  act  unauthorized  by  law — e.  g,,  to 

S.)  198.  build  or  maintain  part  of  a  bridge  in  an- 

Innocent   holders  of  town  bonds  are  other  town — is  void.     Concord  v.  Bos- 
held  to  have  the  burden  of  proof,  that  cawen,  17  N.  H.  465. 
the  vote  at  the  election  for  their  issu-  In  New  Jersey,  no  action  lies  against 
ance  complied  with  the  statute.     Car-  a  township  to  recover  for  work  done  on 
penter  v,  Lathrop,  51  Mo.  483.  roads  in  advance  of  an  appropriation, 

In  Montana,  where  a  statute  imposes  though  one  be  afterwards  made.     Nor 

upon    municipal  corporate  authorities  is  the  township  bound  by  its  commit- 

a  duty — e.  g.,  issuance  of  warrants  or  tee's  acceptance  of  an  order  of  a  road 

coupon  bonds — and  they  fail  to  perform  overseer  in  favor  of  a  third  person,  di- 

it,  the  law  of  respondeat  superior  does  recting  payment  of  money  to  be  ap- 

not  apply.    Territory    v.  Cascade  propriated  in  the  future  to  a  road  dis- 

County,  8  Mont.  396.     The  clause  in  trict.      Wayne  Tp.  v.  Cahill,  49  N.  J. 

Montana  Comp.  Stat.  (1887),  p.  106,  §  L.  144.     A  suit  lies  on  township  bonds^ 

189 — rendering   liable   to  garnishment  although  a  special  mode  of  payment  is 

all   "persons'*     having,  etc. — includes  given  by  statute.      Morrison   v,  Ber- 

municipal  corporations.     Waterbury  r.  nards,  36  N.J,  L.  219.     The  restriction 
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{New  yersey  Key*,  p.  1203,  §  54),  upon  paper,  and  to  bear  interest,  though  no 

the  issuance  of  township  bonds  only  on  agreement  to  pay  compound  interest  be 

certain  conditions,  does  not  apply  where  shown.     Williamsburgh  Sav.  Bank  v, 

a  lawful  debt  has  already  been  incurred.  Solon,  65  Hun  (N.  Y.)  166. 

Union  Tp.  v.  State,  45  N.  J.   L.   182.  As  to  the  right  of  issuance  of  new 

Power  in  a  township,  under  the  New  bonds  to  retire  old  ones,  see  Poughkeep- 

yersey  Act  of  1864,  to  pay  bounties  to  sie  v.  Quintard,  65  Hun  (N.  Y.)  141. 

volunteers  by  issuance  of  its  bonds,  im-  As  to  prerequisite  presentation  of  a 

ports  power  in  the  township  committee  claim  to  the  village  trustees,  see  Mark 

to  execute  the  bonds.      Middleton   v,  v.  West  Troy,  69  Hun  (N.  Y.)  443. 

Mullica  Tp.,  112  U.  S.  433.  A  town  is  liable  to  reimburse  moneys 

The    requirement   in    New   Jersey  in  good  faith  advanced  to  it  to  pay  an 

Rev.,  p.  1203,  ^  54,  as  to  the  issuance  of  indebtedness,  although  the  transaction 

township  bonds,  applies  only  to  optional  was  u/tra  vires.     Wells  v,  Salina,  71 

incurrence  of  debt;  not  where  a  debt  is  Hun  (N.  Y.)  559.. 

already  incurred  and  obligatory.  Union  Although  bonds  issued  by  the  com- 

Tp.  v.* State,  45  N.  J.  L.  182.  missioners  under  the  Bonding  Act  of 

In  an  action  on  a  township  bond,  the  1869,  ch.  907,  are  void  if  made  payable 

plaintiff  may  rely  on  the  title  of  any  in  twenty,  instead  of  thirty,  years,  they 

prior  bona  fide  holder  for  value.    Mont-  may  bind  the  town  under  the  implied 

clair  V.  Ramsdell,  107  U.  S.  147.  promise  to  repay  the  loan.     Hoag  v, 

A  New  yersey  township  was  held  to  Greenwich,  133  N.  Y.  152. 

be  estopped  by  recitals  in  its  bonds.  Village  bonds  stolen  and  put  on  the 

from  setting  up  against  a    bona  fide  market  before  issued,  are  held  not  bind- 

holder  that  the  issuance  was  in  excess  ing  on  the  village.  Germania  Sav.  Bank 

of  the  amount  authorized.     New  Prov-  v.  Suspension  Bridge  (Supreme  Ct.), 

idence  v.  Halsey,  117  U.  S.  336.  26  N.  Y.  Supp.  98. 

Statutory   authority  of   a   township  Annulment    by  the  New   Tork  su- 

committee  to  order  a  tax  to  pay  interest  preme  court  of  an  order  of  a  county 

on  township  bonds,  was  held  to  import  judge  for  execution  by  commissioners 

power  to  order  a  tax  to  pay  interest  on  of  town  coupon  bonds  to  a  railway  com- 

notes  given  in  lieu  of  certain   bonds  pany,  was  held  to  render  invalid  the  is- 

matured.      State   z;.   Smith,  47   N.  J.  suance.  One  suing  on  detached  coupons 

L.  473.  could   not  recover    against  the   town 

In  New  Jforkf  SL6  to  the  issuance  of  without  establishing  his  &<7iia^(/«  own- 
new  bonds  and  the  cancellation  of  old  ership.  The  town  would  not  be  es- 
ones,  see  New  Tork  Sess.  L.  (1892),  topped  by  a  judgment  in  his  favor  upon 
p.  510. .  other  coupons  detached  from  the  same 

As  to  the  liability  of  a  town  under  bonds.     Stewart  v,  Lansing,  104  U.  S. 

the  Town-Bonding  Act  of  1869,  ch.  907,  505,  citing-  Cromwell  v.  Sac  County, 

and  1871,  ch.  92^,  see  Cherrj'  Creek  v,  94  U.  S.  351. 

Becker,  123  N.  Y.  161 ;  Hoag  v.  Green-  The  statutes  of  1869  and  1871,  pro- 

wich,  133  N.  Y.  153.    As  to  a  town's  viding  for  municipal  bonds  in  aid  of 

rieht  under  the  general  railroad  law  of  railways  and  an  appropriation  of  taxes 

1^1,  ch.  283,  to  have  the  sinking  fund  therefor,  apply  to  both  the  original  is- 

applied  in  payment  of  its  bonds,  see  sue  and  the  new  bonds  issued  to  retire 

Crowninshield  v,  Cayuga  County,  124  them.   Barnum  r.  Sullivan  County,  137 

N.  Y.  583;  Spaulding  v,  Arnold,  125  N.  Y.  179. 

N.  Y.  194.    Town  bonds  are  not  nee-  Further,  as  to  the  right  of  a  town,  vil- 

essarily  invalidated  by  illegality  in  the  lage,  or  city  issuing  bonds  in  aid  of  a 

statutory  provision  for  levying  an  as-  railway  to  apply  taxes  collected  on  the 

sessment  to  pay  them.     Horn  v.  New  property  of  the  railroad  in  the  munici- 

LiOts,  83  N.  Y.  100.  As  to  the  requisites  pality  in  payment    of  the   bonds,  see 

of  a  town*s  contract  for  a  water  supply,  Oneida  v,  Madison  County,  136  N.  Y. 

under  the  Actof  1889,  ch.  369,  see  Nicoll  269;  People  v,  Cayuga  Countj',  136  N. 

v.  Sands,  131  N.  Y.  19.  Y.  281;  Woods  v.  Madison  County,  136 

Town  bonds  were  held  not  to  be  in-  N.  Y.  403;  Ackerson  v.  Niagara  Coun- 

validated  by  the  holder's  affixing^  seals  ty,  72  Hun  (N.  Y.)  616. 

omitted   by  the   signers.     Armneld  v.  Persons  appointed  commissioners  in 

Solon,   10  N.  Y.    Supp.    44 ;  64  Hun  a  town's  issuance  of  bonds  in  exchange 

(N.  Y.)  633.  for  railroad  stock,  can  contract  only  as 

Coupons  of  town  bonds  are  held  to  expressly  authorized   by  the  enabling 

partake  of  the  character  of  commercial  statute ;  e,  g.,  they  cannot  stipulate  that 
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the  proceeds  of  the  bonds  shall  be  used  to  enjoin  a  town  from  unlawfully  issu- 

topurchase  ties  that  shall  be  their  prop-  ing  bonds.     Ayers  v.  Lawrence,  59  N. 

erty  until  laid  in  a  completed  road,  and  Y.  192. 

that  a  part  of  the  road  shall  be  com-  As  to  the  effect  of  an  amendment  of 
pleted  b}'  a  certain  date.  And  the  com-  a  village  charter  upon  a  contract  for 
pany,  though  having  tendered  the  stock,  laying  a  sidewalk,  see  Parr  i'.  Green- 
may  insist  on  the  invalidity  of  the  con-  bush,  72  N.  Y.  463. 
'tract ;  and  with  the  void  contract  would  The  legislature  cannot,  either  abso- 
fall  any  guarantv  of  performance.  Jos-  lutely  or  conditionally,  authorize  towns 
lyn  V,  Dow,  19  hun  (N.  Y.)  494.  to  issue  bonds  and  **  donate  "the  pro- 
Town  commissions  rs  who  have  re-  ceeds  to  a  private  corporation — e.  g^  to 
ceived  tax  money  to  pay  coupons,  can-  build  a  railroad  between  two  villages, 
not  set  up  invalidity  of  the  town  bonds,  Sweet  v.  Hulbert,  51  Barb.  (N.  Y.)  312. 
even  under  a  town  resolve  to  resist  and  Town  bonds  cannot  be  issued  to  aid 
be  indemniiied.  First  Nat.  Bank  v.  a  corporation  created  for  a  private  pur- 
Wheeler,  72  N.  Y.  201.  pose — tf.  g.^  to  erect  a  dam  and  saw- 

A  jurisdictional  defect  in  the  issuance  mill   in    a  village    on    the    Delaware, 

of  town  bonds — e,  g.,  that  the  petition  Weismer  v.  Douglas,  4  Hun  (N.  Y.) 

did  not  appear  to  be  made  by  a  majority  201;    64  N.  Y.  91;  21   Am.  Rep.  5S6. 

of  the  taxpayers — was  held  available  in  Compare  the    Brooklyn   Bridge  case, 

defense    of    non-payment.     Wilson   v.  People  v.  Kelly,  76  N.  Y.  489. 

Caneadea,  15  Hun  (N.  Y.)  218.     As  to  In   an   action  on  coupons  of  town 

the  burden  of  proof  of  a  jurisdictional  bonds  issued  by  the  railroad  commis- 

defect  in   town    bonds,   see   Angel   v,  sioners  under  the  New  Tork  Act   of 

Hume,  17  Hun  (N.  Y.)  374.  1866,  ch.  398,  the  town  was  held  not  to 

Wantof  location  of  the  railroad  route  be  precluded  by  an  affidavit  of  its  as- 
within  the  town,  as  prescribed  by  the  sessor  from  showing  that  in  fact  the 
New  Tork  General  Railroad  Law  of  consent  of  a  majority  of  the  taxpayers 
1850,  was  held  not  to  invalidate  town  had  not  been  obtained.  Cagwin  v, 
bonds  issued  under  the  New  Tork  En-  Hancock,  84  N.  Y.  533. 
abling  Act  of  1869.  Smith  ?».  Yates,  15  The  legislature  cannot  constitution- 
Blatchf.  (U.  S.)  ^9.  ally  dispense  with  the  town's  consent 
.  Town  bonds  and  coupons  issued  required  by  a  previous  law.  Harden- 
without  seal  of  the  commissioners,  con-  bergh  xk  Van  Keuren,  16  Hun  (N.  Y.) 
trary  to  the  requirement  of  the  New  17;  People  t'.  Batchellor,  53  N.  Y.  128; 
Tork  statute  therefor,  were  held  void,  13  Am.  Rep.  480. 

although  their  wording  showed  a  seal  The  statutes  providing  for  the  bonding 

to  be  intended.     Avery  v,  Springport,  of  towns,  for  railroad   purposes,  were 

14  Blatchf.  (U.  S.)  272.  repealed  by  New  Tork  Const.,  art.  8,  § 

One  buying,  at  a  discount,  bonds  in  11,  except  so  far  as  relating  to  contracts 

aid   of  a   railroad,  knowing    that  the  actually  made  when  it  went  into  effect, 

town  officers  had  exceeded  their  author-  No  legal  obligation  was  created  until 

ity   in    exchanging   the   bonds   for  an  the  stock  subscription  was  made.     Buf- 

equal  nominal  amount  of  stock,  leaving  falo,  etc.,  R.  Co.  v.  Railroad  ComVs,  5 

it  in  the  power  of  the  railroad  company  Hun  (N.  Y.)  485. 

to  sell  at  a  discount,  was  held  not  to  Compliance  with  the    statutory  r^- 

be  a  ^o»a  ^^e  holder  and  to  take  sub-  quirement    in    the    issuance   of   town 

ject  to  other  defenses.  Starin  v.  Genoa,  bonds,  cannot  be  questioned  collaterally. 

23    N.    Y.   439.     Compare    Gould    v.  Pierce  t;.  Wright,  6  Lans.  (N.  Y.)  306. 

Sterling,  23  N.  Y.  456;  Gould  v,  Ven-  After  a  town   had  issued  bonds  and 

ice,  29  Barb.  (N.  Y.)  442.  their   validity   had  been  questioned,  a 

A  holder  of  town  bonds  is  not  pre-  statute  was  passed  authorizing  the  is- 

cluded  from  suing  the  town  thereon,  by  suance  of  new  bonds  in  lieu  thereof,  at 

the  mere  fact  that  the  statute  makes  it  a  lower  rate.     It  w^as   held   that  these 

the  duty  of  the  county  board  to  levy  a  were    valid.     Hills   v.   Peekskill   Sav. 

tax  to  pavthem.     Marsh  v.  Little  Val-  Bank,  loi  N.  Y.  490. 

ley,  64  N.  Y.  112.  A  town  claiming  the  proceeds  of  a 

County    supervisors     cannot    raise  bond,  was  held  estopped  to  deny  its  va- 

money  or  issue  bonds  on  the  credit  of  a  lidity .     Lyons  v.  Chamberlain,  89  N. 

town  without  a  vote  of  a  majority  of  its  Y.  578. 

electors.  People  v.  Livingstone  Clounty,  A  town  may  be  required  to  pay  lost 

34  N.  Y.  516.  negotiable  bonds  on  receiving  a  proper 

A  taxpayer  may  maintain  an  action  bond  of  indemnity.     Manhattan   Sav. 
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Inst  x^.  East  Chester,  44  Hun  (N.  Y.)  v.    Yates,    16    Blatchf.    (U.    S.)    192; 

537.  Phelps  V.  Lewiston,  15  Blatchf.  (U.S.) 

Acts  of  town  officers  tending  to  show  131 ;  Smith  v.  Ontario,  15  Blatchf.  (U. 

ratification,  were   held   admissible  on  S.)  267;  Stewarts.  Lansing,  15  Blatchf. 

the  question   of  validity  of  its  bond.  (U.  S.)  281;  Gray  v,  York,  15  Blatchf. 

And  the  validity  is  determinable  by  the  (U.   S.)   335;    Foote    v,   Hancock,  15 

law  in  force  at  the  time  of  their  sale;  Blatchf.    (U.    S.)    343;    Springport  v. 

for  their  sale  constitutes  their  "issue."  Teutonia  Sav.  Bank,  75  N.  Y.  397;  84 

Brownell  v.  Greenwich,  44   Hun   (N.  N.  Y. 403;  Wellsborough  t/.  New  York, 

Y.)  611.  etc.,  R.  Co.,  76  N.    Y.  182;- Syracuse 

A  town  which  had  been  fraudulently  Sav.  Bank  v,  Seneca  Flails,  21  Hun  (N. 

induced  by  B.  to  issue  bonds  in  aid  of  a  Y.)  304;  86  N.  Y.  317;  Federgreen  v, 

railroadcompany  that  had  not  complied  Fallsburgh,  25  Hun  (N.  Y.)  152;  Pot- 

with  the  law,  was  obliged  to  pay  them  ter  v.  Greenwich,  26  Hun  (N.  Y.)  326; 

after  B.  had  sold  them  to  bona  fide  pur-  Horton  v,  Thompson,  71  N.  Y.  513. 

chasers.     It  was  held  that  the  town  had  As  to  requisites  of  procedure  in  issu- 

a  right  of  action  against  him.     Farn-  ing  town  bonds  in   aid  of  a  railroad, 

ham   V.  Benedict,   107  N.  Y.  159,   re-  under  the  Netv  Tork  acts  thereon  of 

versing- y)  Hun  (N.  Y.)  22.  1857  and  1859,  amending  that  of  1856, 

One  purchasing  a  town   bond  from  a  ch.  64,  see  Duanesburgh  v,  Jenkins,  57 

bona  fide  holder  for  value  before  ma-  N.  Y.  177.     No  subsequent  statute  can 

turity,  may  recover,  although  knowing  legalize  bonds  in   aid  of  a  railroad  is- 

that    the    town  disputed    its    liability  sued  by    a  commissioner  under  color 

thereon.      Butterfield     v.   Ontario,  32  of  right,  but  not  legally  authorized,  as - 

Fed.    Rep.  891.      Compare  Bodley  v.  suming  to  act  for  a  town  on  the  pro- 

Emporia  Nat.  Bank,  38  Kan.  59.  posed  route  thereof.     Duanesburgh  v, 

A  town,  for  its  own  benefit  destroy-  Jenkins,  46  Barb.  (N.  Y.)  294.     Com- 

ing  its  bonds  and  issuing  new  ones,  was  pare   People  v.   Clark,   53  Barb.  (N. 

held  to  waive  a  defense  which   might  Y.)  171. 

have  been  set  up  against  the  old  bonds.  In  North  Carolina^  as  to  the  requi- 

Chandler  v,  Attica,  18  Fed.  Rep.  299.  sites  of  a  valid  issuance  of  town  bonds. 

As  to  the  requisites  of  procedure  in  see  Lynchbure,  etc.,'R.  Co.  v.  Person 

issuing  town  bonds,  see  Mentz  v.  Cook,  County,  109  N.  Car.  159. 

108  N.  Y.  504;  Alvord  v,  Syracuse  Sav.  The  requirement  of  North   Carolina 

Bank,   98  N.  Y.  599;   Ontario  v.  Hill,  Act  of  1 861,  ch.  176,  that  town  bonds  be 

99  N.  Y.  324;  Solon  V,  Williamsburgh  signed  by  the  town  magistrate,  treas- 

Sav.  Bank,  35  Hun  (N.  Y.)  i;  Mitchell  urer  and  commissioners,  was  held  to  be 

t'.  Strough,  35  Hun  (N.  Y.)  83;  Thomp-  merely  directory ;  and  the  bonds  were 

son  V.  Mamakating,  37   Hun   (N.  Y.)  held  valid,   though  signed  only  by  the 

400 ;    Cowdrey   v.  Caneadea,    16  Fed.  magistrate    and    treasurer.     Bank  of 

Kep.  532 ;  Thomas  v.  Lansing,  14  Fed.  Statesville  v.  Statesville,  84  N.  Car.  169. 

Rep.   618 ;     M  e  1 1  e  n  v.   Lansing,    19  An  innocent  holder  of  school  bonds, 

Blatchf.  (U.  S.)  512;  20  Blatchf.  (U.  issued    under  ah  unconstitutional  act, 

S.)  278 ;  Currie  v,  Lewiston,   15  Fed.  was  held  chargeable  with  knowledge  of 

Rep.  377 ;  Third  Nat.  Bank  v,  Seneca  their  illegal  origin.    Duke  v.  Brown,  96 

Falls,  15   Fed.   Rep.   783;   First   Nat.  N.  Car.  127;  Markham  v.  Manning,  96 

Bank  v.  Walcott,  19  Blatchf.   (U.  S.)  N.  Car.  132. 

370;  Carriers.  Shawangimk,  20  Blatchf.  A  purchaser  of  town  bonds  issued 
(U.  S.)  307;  McCall  V.  Hancock,  20  under  an  illegal  vote,  was  held  charge - 
Blatchf.  (U.  S.)  344;  Calhoun  v,  Delhi,  able  with  knowledge  of  their  invalidity. 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  379;  Rich  Duke  v.  Brown,  96  N.  Car.  127 ;  Mark* 
X*.  Mentz,  19  Fed.  Rep.  725 ;  Barker  v,  ham  v.  Manning,  96  N.  Car.  132. 
Oswegatchie,  10  N.  Y.  Supp.  834;  57  The  0^/V>  Law  of  1889  (86  Ohio  Laws 
Hun  (N.  Y.)  594;  Berlin  Iron  Bridge  7),  providing  for  the  issuance  of  mu- 
Co.  V.  Wagner,  57  Hun  (N.  Y.)  346;  nicipal  bonds  for  natural-gas  works, 
People  V.  Hulbert,  59  Barb.  (N.  Y.)  and  for  a  sinking  fund  for  their  re- 
446;  Knapp  V.  Newtown,  i  Hun  (N.  demption,  was  held  not  to  be  a  special 
Y.)  268;  Marsh  v.  Little  Valley,  4  act;  and  the  purpose  is  a  use  for  which 
Thomp.  &  C.  (N.  Y.)  116;  People  v.  the  taxing  power  can  be  constitution- 
Morgan,  55  N.  Y.  587;  Venice  v.  Breed,  ally  exercised.  State  v,  Toledo,  48  Ohio 
I  Thomp.    &  C.  (N.  Y.)  131 ;  Clark  v.  St.  112. 

Oliver,    i   Thomp.  &  C.  (N.  Y.)   570;  Upon  the  validity  of  town  bonds,  and 

People  V.  SufFern,  68  N.  Y.  321;  Phelps  the    estoppel   of  taxpayers    as  against 

181 


BatlM  and                TOWNS  AND  TOWNSHIPS.               UablUttM. 

holders,  see   State    v.  Van    Home,  7  invalid.    Millerstown  v.  Frederick,  114 

Ohio   St.  327 ;   Goshen  Tp.  v.  Shoe-  Pa.  St.  435. 

maker,    la    Ohio    St.     624;     80    Am.  In  South  Carolina^  the  bonded  debt 

Dec.  386.  of  a  municipality  cannot  exceed  eight 

A  town  was  held  liable  for  borrowed  per  cent,  of  the  assessed  value  of  its  tax- 

money,  though  the   loan  was  not  ex-  able  property.     South    Carolina  Acts 

pressfy  authorized  by  its  charter.  Bank  (1884),  p.  690. 

of  Chillicothe  v.  Chillicothe,  7  Ohio  31 ;  As  to  what  is  a  valid  issuance  of  mu- 

30  Am.  Dec.  185.  nicipal  bonds  upon  a  vote  by  property, 

Where,- in  order  to  secure  a  township  see  Wilson  v.  Florence  (S.  Car.  1893), 

vote  in  aid  of  a  railroad,  certain  parties,  17  S.  £.  Rep.  835;  18  S.  E.  Rep.  792. 

with  the  railway  company's  knowledge,  As  to  limit  on   the  bonded  debt,  see 

executed  a  mortgage  to  secure  indem-  State  v.  Cornwell  (S.  Car.  1893),  18  S. 

nity,  it  was  held  that,  in  the  absence  of  £.  Rep.  184. 

any  privity  of  contract  with  the  bond-  If  the  charter  of  a  municipality  be 

holders,   the    mortgagor    was    not  es-  void,  its  bonds  are  void,  even  in  the 

topped  to  deny  the  validity  of  the  bonds,  hands  of  a  bona  fide  holder  for  value. 

Hopple  v.  Hippie,  33  Ohio  St.  116.  Ruohs  v.  Athens,  91  Tenn.  20. 

Under  Ohio  Rev.  Stat.,  §  14949  mak-  The  bare  power  given  to  municipal- 

ing  that  township  liable  for  relief  to  a  ities  by  the   Tennessee  Act  of  1842,  to 

pauper  "  only  in  such  amount  as  the  subscribe  to  the  capital  stock  of  railway 

trustees  determine  to  be  just  and  rea-  companies,  was  held  not  to  import  au* 

sonable,'*  a  physician   cannot  recover  thority  to  pay  the  subscription  in  bonds, 

therefor  after  their  bona  fide  rejection  Green  v,  Dyersburg,  2  Flip.  (U.  S.)477. 

of  his  claim.     Elizabeth   Tp.  x'.  White,  Authorization  of  a  7>Mff«jj««  town  to 

48  Ohio  St.  577.  subscribe  for  railroad  stock,  was  held 

In  Oklahoma^  a  de  jure  successor  of  not  to  enforce  power  to  issue  bonds  in 

a  de  facto  municipality  comprising  the  payment.     And  such  bonds  cannot  be 

same  territory  and   people,  is  liable  for  validated  by  the  mayor^s  consent  that 

the  valid  contracts  thereof.     Blackburn  a  decree  be  entered    declaring    them 

V,  Oklahoma,  i  Okl.  292.  valid.     Kelley  v.  Milan,  127  U.  S.  139; 

The  territorial  legislature  may  prop-  Norton  v,  Dyersburg,  127  U.  S.  160. 

erly  provide  for  a  village's  payment  of  In  Texas^  where  a  municipal  charter 

the  debts  of  the  preceding  provisional  required  that  bonds  specify  the  purpose 

government.     Guthrie    v.  Territory,  i  of  issuance,  mere  mention  of  the  date 

Okl.  188.  of  the  ordinance    by    virtue   whereof 

In  Pennsylvania^  a  township  is  liable  they   were  issued,  without  stating  its 

to  suit  on  a  warrant  of  its  road  com-  title  or  contents,  was  held  not  to  pro- 

missioners,  legally  drawn  upon  its  treas-  tect  an  innocent  holder  for  value.  Bar- 

urer,   after   his  refusal    to    pay.     East  nett   v,  Denison,  145  U.  S.  135.     In  a 

Union  Tp.  v,  Comrey,  100  Pa.  St.  362.  municipal  charter,   power    to    borrow 

A  township  order  does  not  bear  interest,  money  does  not  import  power  to  issue 

East  Union  Tp.   v.  Rj'an,  86  Pa.  St.  bonds.  Brenham  t.  German  American 

459;  Snyder  i;.Bovaiard,  122  Pa.  St.  442.  Bank,  144  U.  S.  173.      Further,  as  to 

A  statute  authorizing  township    of-  municipal  bonds,  sinking  fund,  etc.,  see 

iicers  to  issue  bonds  and  levy  a  tax  to  Austin  v.  Nalle,  85  Tex.  520.     A  mu- 

pay  the  same,  must  be  strictly  pursued,  nicipality    is    liable    to    garnishment. 

Meek  v.  Bayard,  53  Pa.  St.  217.  Laredo  t;.  Nalle,  65  Tex.  361. 

A  contract  to  furnish  natural  gas  to  In  Vermont^  as  to  the  requisites  and 
a  borough,  with  proviso  for  a  decrease  procedure  in  town  subscriptions  in  aid 
of  burden  pro  rata^  according  to  the  of  railroads,  see  K<?r»io«/ Rev.  L.(  1880), 
number  of  franchises  granted  to  other  ^  2760  et  seq.  On  refusal  of  the  town 
parties,  was  held  valid.  School  Dist.  v.  treasurer  to  pay  an  order  of  the  select- 
Ohio  Valley  Gas  Co.,  154  Pa.  St.  539.  men  or  overseer  of  the  poor,  the  holder 

The  lien  of  a  municipal  claim  was  may  recover  of  the  town,  with  interest 

held  to  be  discharged  by  sheriff's  sale  from  date  of  demand.      Vermont  Rev. 

made  after  the  work  was  done,  and  be-  L.  (1880),  §  2712.    The  assignee  of  an 

fore  the  claim  was  Hied.     Philadelphia  order  may  sue  in  his  own  name.  Daven- 

V,  Cox,  I  Pa.  Dist.  Rep.  280.  port  v,  Johnson,  49  Vt.  403. 

A  borough's  issuance  of  bonds  to  fund  One's  omission  to  present  to  the  town 

a  debt,  only  a  portion  of  which  is  be-  auditor   certain  items  for  his  expend - 

yond  the  constitutional  limit,  is  an  in-  itures  as  town   officer,    was  held    not 

divisible  transaction,  and  the  whole  is  to   preclude    him    from   recovering  in 
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assumpsit  against    the  town  therefor.  737 ;  Lynch  z*.  Eastern,  etc.,  R.  Co.,  57 

Judevinc  v.  Hardwick,  49  Vt  180.  Wis.  430.     When,  by  law,  there  is  no 

A  town  furnishing  necessaries  to  a  separate  road  fund,  town  orders  pur- 
minor  resident  sick  with  small-pox,  was  porting  to  be  drawn  thereon,  are  paya- 
held  entitled  to  recover  therefor  from  ble  out  of  the  general  fund.  Martin  v. 
the  town  of  his  settlement.  Brattlel?oro  Jacobs,  77  Wis.  31.  The  town,  and  not 
V,  Stratton,  34  Vt.  306.  the  board  of  supervisors,  is  liable  on  a 

A  town  tiiat  had  availed  itself  of  the  drainage  contract.     Hohl  v,  Westford, 

benefit  of  an  enlistment  contract,  was  33  Wis.  323. 

held  to  be  estopped  to  repudiate  it,  on  A  town  is  not  liable  on  an  order 
the  ground  that  only  one  of  the  select-  drawn  against  its  treasurer,  until  de- 
men  was  cognizant  of  its  terms.  Earle  mand  and  refusal.  Packard  v.  Bovina, 
V.  Wallingford,  44  Vt.  367.  24  Wis.  382. 

A  town  can  charge  itself  for  a  bounty        A  town  sued  by  an  innocent  holder, 

to  volunteers  by  a  vote  offering  it,  and  was  held  estopped  to  deny  the  date  of 

a  volunteer's  enlistment,  without  a  for-  its  bonds,  or  to  allege  that  they  were 

mal  assent  by  the  selectmen.    Jackman  signed  after  the  clerk  had  resigned,  and 

V.  New  Haven,  42  Vt.  591.  not  in  compliance  with  the  Wisconsin 

A    soldier    complying  with    all  the  Act  of  1826,  ch.  126,  enabling  the  town 

conditions  of  a  town's  vote  offering  a  to  issue  them.     Weyauwega  v.  Ayllng, 

bounty,  may   recover  it,  although   he  99  U.  S.  112. 

did  not  enlist  in  reliance  thereon,  nor  Under  authority  to  Issue  bonds  in  aid  \ 
under  influence  thereof.  Davis  v.  of  a  railroad,  a  town  may  issue  negoti- 
Landgrove,  43  Vt.  442 ;  Hill  v.  Eden,  able  debentures,  if  this  be  an  ordinary 
41  Vt.  195.  But  compare  Atwood  v.  and  convenient  form  of  security.  Bush- 
Lincoln,  44  Vt.  332;  46  Vt.  213;  Sanders  nell  v.  Beloit,  10  Wis.  195. 
V,  Bolton,  47  Vt.  276 ;  Jossely  n  v,  Lud-  Town  bonds  were  held  invalid  for  be- 
low, 44  Vt.  534.  Further,  as  to  the  ing  issued  before  the  authorizing  act 
liability  of  a  town  upon  its  vote  to  pay  had  taken  effect.  Rochester  v.  Alfred 
a  bounty  for  military  enlistment,  see  Bank,  13  Wis.  432 ;  Berliner  v,  Water- 
Davis  V.  St.  Albans,  42  Vt.  590;   Gale  loo,  14  Wis.  378. 

V.  Jamaica,  39  Vt.  610;  Steinberg  v.        The  absence  of  any   record  in  the 

Eden,  41  Vt.  187;  Hunklns  v.  Johnson,  town  clerk's  office  of   an  affidavit  of 

45  Vt.    131 ;    Bucklin   v,   Sudbury,  43  notice,  as  required  by  the  Enabling  act, 

Vt.  700.  was  held  to  put  bond -holders  on  in- 

A 8  to  the  requisites  of  procedure  in  quirv  and  to  preclude  recovery,  although 

issuing    Vermont  town  bonds,  and  the  the  bonds  recited  compliance,  etc.  Vee- 

rights  of  holders  as  dependent  thereon,  der  v.  Lima,  19  Wis.  280. 
see    First    Nat.    Bank    v,  Dorset,   16        A  taxpayer  may  maintain  an  action 

Blatchf.  (U.  S.)  62.  to  enjoin  the  issuance  of  bonds  to  pay 

In  Virginiay  as  to  restrictions  upon  a  stock  subscription  not  binding  on  the  * 

municipal  subscriptions  to  internal  im-  town,    Noesen  v.  Port  Washington,  37 

provements,  see  Kfr^/iiia  Code  (1887),  Wis.  1 68. 

\  1243.  The  sworn  certificate  of  the  chair- 
Power  to  borrow  money  imports  man  of  the  board  of  town  supervisors 
power  to  issue  bonds  therefor.     Bunch  upon  town  bonds,  that  the  condition  of 
V,  Fluvanna  County,  86  Va.  452.  their  issuance  relating  to  the  completion 

As  to  a  condition  precedent  in  munic-  of  the  Wisconsin  Central  Railroad  had 

i pal  bonds  that  the  railway  company  been  fulfilled,  was  held  to  estop  the  town 

subscribe   to    blast-furnace   stock,  see  from  denying  their  validity.     Menasha 

Echols  V.  Bristol  (Va.  1893),  17  S.  E.  f.  Hazard,  102  U.  S.  81.    The  fact  that 

Rep.  943.  the    railroad,  in    aid   of  which   town 

In    West  Virginitty  as  to  the  power  bonds  had  been  issued,  was  built  by  the 

of  towns,  villages,  and  cities   to  issue  company's  assignee,  and  that  the  stock 

bonds,  the  restrictions,  etc.,  see    West  tendered  was  worthless,  was,  by  a  ma- 

Virginia  Code  (1891),  p.  1018  et  seq,  jority  of  the  court,  held  to  aiiord  no 

In  Wisconsin^  as  to  the  purposes  for  ground   for  enjoining  delivery  of  the 

which  towns  may  issue  bonds,  see  Wis-  bonds.     Lynch  v.  Eastern,  etc.,  R.  Co., 

consin  Annot.  Stat.  (1889),  §  942.     As  57  Wis.  430.  A  physician  employed  by 

to  the  requisites  of  valid  town  bonds,  town  supervisors  to  attend  a  poor  fam- 

see  Bound  f.  Wisconsin  Cent.  R.  Co.,  ily,  cannot  recover  for  service  rendered 

45  Wis.  543;   De   Forth  r.  Wisconsin,  after  the  expiration  of  their  term,  with - 

etc.,  R.  Co.,  52  Wis.  320 ;  38  Am.  Rep.  out  direct  proof  that  the  contract  so 
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3.  Torts — a.  In  General. — The  liability  of  towns  as  distin- 
guished from  municipal  corporations  is  generally  only  such  as  is 
defined  and  prescribed  by  statute.  No  liability  can  arise  from 
the  performance  of  acts  wholly  outside  of  the  general  powers  con- 
ferred  upon  them,  even  though  the  act  be  sanctioned  by  a  major- 
ity vote,  or  be  subsequently  ratified.*  Towns  and  townships  may 
be  liable  for  injuries  to  persons  or  property  for  failure  to  perform 
their  duties  and  obligations  with  respect  to  streets  and  highways* 
In  the  notes  will  be  found  many  decisions  as  to  this  liability.* 

extended.  Jones  v.  Lind,  79  Wis.  64.  As  damages  resulting  from  work  which  it 

to  bonds  reciting  to  be  issued  on  the  has  no  authority  to  carry  on.  Lemmon 

faith  and  security  of  improvement  as-  v.  Newton,  134  Mass.  476;  so  it  cannot 

sessments,  and  the  equity  to  enjoin  is-  be  held  liable  for  acts  which  result  in 

suance  in  excess  of  the  Wisconsin  con-  creating  a  nuisance,  when  the  acts  com- 

stitutional  limit  of  five  per  cent,  on  the  plained  of  are  not  within  the  scope  of 

taxable  property,  see  Fowler  v,  Supe-  its  corporate  powers.     Seel  v,  Deering^ 

rior  (Wis.  1893),  54  N.  W.  Rep.  800.  79  Me.  343;   Gushing  v,  Bedford,  125 

As   to  the    requisites  of  procedure  in  Mass.  526. 

issuing  town  bonds,  see  Sauerhering  v,  2.  See  also  Highway,  vol.  9,  p.  398; 

Iron  Ridge,  etc.,  R.  Co.,  25  Wis.  447.  Streets,  vol.  24,  p.  87. 

In    Wyoming^  as  to  the  issuance  of  In  Arkansas,  a  town  is  not  liable  to 

town   bonds,    see    Wyoming  Sess.  L.  a  person  for  an  injury  resulting  from 

(1890),  p.  no;  bonds  for  water-works,  its  failure  to /^pair  a  street.     Arkadel- 

p.  138;  coupon  bonds,  Sess.  L.  (1891),  phia  v,  Windham,  49  Ark.  139;  Fort 

p.  368.     No  debt  can  be  created  except  Smith  v,  York,  52  Ark.  84. 

on   vote;  also   not  exceeding  two  per  In  Colorado,  proof  that  a  street  in 

cent,  of  the  assessed   valuation  of  the  the  business  part  of  a  town  is  a  public 

taxable  property,  except  as  provided  in  thoroughfare  generally  traveled,    and 

this  act  (ch.  89),  or  for  supplying  the  that  the  proper  authorities  have  volun- 

town  with  water,  p.  369,  §  7.  tarily  assumed  to  keep  it  in  repair,  is 

1.  Morrison   v.  Lawrence,  98  Mass.  presumptive  evidence  of  a  dedication ; 

219;     Parsons    v,    Goshen,   11     Pick,  and  the  town  may  be  liable  for  injuries- 

(Mass.)  396.  from  a  defect  therein.    Salida  v,  Mc- 

In  Anthony  t;. Adams,  i  Met.  (Mass.)  Kinna,  16  Colo.  523. 
284,  Shaw,  (5.  J.,  said  :  "  Where  indi-  The  fact  that  a  traveler  injudiciously 
viduals,  although  professing  to  act  un-  chose  a  side  track,  when  the  main  track 
der  color  of  authority  from  municipal  of  the  highway  was  passable  and  safe,, 
corporations,  do  acts  which  are  injuri-  was  held  to  exonerate  the  town  from 
ous  to  others,  if  the  objects  and  pur-  liability  for  injuries  caused  by  his  heavy 
poses  which  they  propose  to  accomplish  load  breaking  through  ice.  Burr  v^ 
are  not  within  the  scope  of  the  corpo-  Plymouth,  48  Conn.  460. 
rate  powers  of  the  towns,  and  not  done  In  an  action  against  a  town  for  death 
in  the  execution  of  any  corporate  duty  from  an  alleged  defect  in  a  highway — 
imposed  upon  the  town  by  law,  the  e.^.,  insufficient  guard  at  the  bank  of  a 
town  is  not  liable  for  the  damages  oc-  mill  pond — the  burden  is  upon  the 
casioned  by  such  acts.  Wherein  other-  plaintiff  to  prove  that  the  decedent  ex- 
wise  towns  might  be  rendered  responsi-  ercised  reasonable  care  and  prudence, 
ble  upon  implied  liabilities,  in  cases  Lutton  v,  Vernon,  62  Conn,  i ;  R^'an 
where  they  cannot  bind  themselves  as  v»  Bristol  (Conn.  1893),  27  Atl.  Kep. 
a  corporation  by  an  expressed  vote  of  309.  A  town  was  held  not  liable  for  a 
inhabitants ;  for  it  is  now  well  settled  death  from  the  falling  of  weights  at- 
that  a  town  in  its  corporate  capacity  tached  to  a  flag  stretched  over  a  high- 
will  not  be  bound  even  by  the  expressed  way.  The  statutory  requirement  of 
vote  of  the  majority  to  the  performance  "good  and  sufficient  repair,"  might  still, 
of  contract  or  other  legal  duties  not  have  been  fulfilled.  Hewison  v.  New 
coming  within  the  scope  of  the  objects  •  Haven,  34  Conn.  136,  citing  Hixon  v. 
and  purposes  for  which  they  are  incor-  Lowell,  13  Gray  (Mass.)  59.  As  to 
porated.  what  circumstances  the  jury  are  to  con- 

A   town   cannot  be  held   liable   for  sider  in  determining  a  town^s  liability 
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for  injuries  from   an  alleged  highway  organization,  under  the  Illinois  stat- 

defect,  see  a  case  involving  the  enect  of  ute    of  1872.    Evanston  v.   Gunn,  99 

the  ancient  custom  of  local  residents  U.  S.  660. 

joining  in  breaking  paths  through  snow-  A  village  is  not    bound    to    insure 

drifts,  excusing  the  selectmen's  inaction,  against  the  condition  of  a  sidewalk, 

Seeley  v,  Litchiield,  49  Conn.  134 ;  44  caused  by  an  extraordinary  snow-fail 

Am.  Rep.   213.     As  to  what  circum-  packing  and  freezing.    Gibson  v.  John - 

stances  are  to  be  considered  by  the  jury  son,  4  111.  App.  288. 

in  determining  whether  a  highway  was  One   injured   because  of  the  unsafe 

**  reasonably  safe,"    see  Lee   v.  Bark-  condition  of  a  drain -covering  used  by 

hampstead,  46  Conn.  213.    Further,  as  the  public  as  a  street  crossing,  was  held 

to  the  liability  of  towns  to  persons  in-  entitled   to  recover  of  the  municipal- 

jured  by  defects  of  highways,  the  req-  ity.  Champaign  v,  Petterson,  50  111.  61. 

uisite  notice,  etc.,  see  Connecticut  Gen,  Compare  the  hay -scale  platform  case, 

Stat.  (1888),  §  2673  et  seq.;    Lilly   v,  Whitney  v.  Essex,  42  Vt.  520. 

Woodstock,  59   Conn.  219;   Manning  A  town  is  liable  equally  with  a  natural 

V,  Woodstock,  59  Conn.  224;  Biesiegel  person  in  trespass  de  bonis  asfortaiis^ 

V,  Seymour,  50  Conn.  43 ;    Seeley   v.  for  taking  the  goods  of  another  than  the 

Bridgeport,  53    Conn,    i;   Brown   v.  execution  defendant.     Wolf  v,  Boett- 

Southbury,  53  Conn.  212;  Burlington  cher,  64  111.  316. 

V,  Schwarzman,  52  Conn.  181;  52  Am.  Tiie  Illinois  rule  as  to  contributory 
Rep.  571 ;  Cloughessey  v.  Waterbury,  negligence,  was  applied  in  an  action 
51  Conn.  405;  56  Am.  Rep.  38;  Tuttle  against  a  town  for  injury  from  a  defec- 
ts. Winchester,  50  Conn.  496.  As  to  tive  sidewalk.  Sengert^.  Harvard  (111. 
the  rights  and  liability  of  towns  or  bor-  1893),  35  N.  E.  Rep.  137. 
oughs  in  turning  water  from  highways.  In  Indiana^  a  town  is  not  liable  for 
see  Connecticut  Gen.  Stat.  (1888),  §§  an  illegal  arrest  made  without  warrant 
2683,  2747 ;  Bronson  v.  Wallingford,  and  under  an  invalid  ordinance.  Laurel 
54  Conn.  513.  A  town  was  held  liable  v.  Blue,  i  Ind.  App.  128,  citing  Dill, 
to  one  who  had  contracted  therewith  to  on  Mun.  Corp.  (4th  ed.)  975;  Ander- 
keep  a  certain  highway  in  repair,  for  so  son  t;.  East,  1x7  Ind.  126. 
depositing  materials  as  to  choke  a  drain  A  township  is  not  liable  to  an  abutter 
and  injure  the  road.  McNary  r.  Cham-  for  injury  from  the  road  supervisor's 
berlaln,  34  Conn.  384;  91  Am.  Dec.  work  in  repairing.  Union  Civil  Tp.  t'. 
732.  An  abutter  was  held  entitled  to  Berryman,  3  Ind.  App.  344.  But  com- 
recover  the  value  of  a  sidewalk  de-  pare  Jefferson ville  v,  Myers,  2  Ind. 
stroyed  by  a  grade  crossing.     Shelton  App.  532. 

Co.  V.  Birmingham,  62  Conn.  456.  A  town  is  not  responsible  to  a  prop- 
In  tye^r^in,  a  town  was  held  liable  to  erty  owner  for  failure  to  exercise  its 
the  tenant  of  a  house  demolished  by  power  to  provide  drainage.  Monticello 
the  town  authorities  to  prevent  the  v.  Fox,  3  Ind.  App.  431. 
spread  of  a  conflagration,  for  the  de-  As  to  a  municipality's  liability  to  an 
struction  of  his  furniture.  Dawson  v,  owner  of  low  land,  for  allowing  a  drain 
Kuttner,  48  Ga.  133.  to  become  clogged  up,  see  Valparaiso 
A  municipality  was  held  not  to  be  v.  Cartwright  (Ind.  App.  1893),  35  N. 
liable  to  one  who,  when  aware  of  the  E.  Rep.  105 1. 

defect,  walked  into  a  hole  in  the  side-  The  fact  that  the  town  trustee  first 

walk.     Sheats  v.  Rome  (Ga.   1893),  17  knew  of  the  defect  in  the  sidewalk  only 

S.  E.  Rep.  922.     But  compare  Ball  v,  two  hours  before  the  accident,  was  held 

El   Paso    (Texas   Civ.  App.  1893),  23  not  to  be  conclusive  of  due  care  on  the 

S.  W.  Rep.  835.     Further,  as  to  mu-  part  of  the  town.    Jewell  v.  Sullivan,  5 

nicipal    liability   for  defective    streets,  Ind.  App.  188. 

see  Bryan  v,  Macon  (Ga.  1893),  18  S.  Upon  a  general  verdict,  the  appellate 
£.  Rep.  351.  court  may  presume  that  the  munici- 
In  Illinois,  an  incorporated  town  pality  had  notice  of  a  sidewalk  defect, 
was  held  liable  for  injuries  from  a  de-  Fort  Wayne  x\  Patterson,  3  Ind.  App. 
fective  bridge,  although  the  township  34.  But  compare  Rosedale  v,  Ferguson, 
authorities  had  assumed  to  keep  it  in  3  Ind.  App.  596;  Nappanee  v.  Buckman 
repair.  Mechanisburg  v.  Meridith,  54  (Ind.  App.  1893),  34  N.  E.  Rep.  609. 
111.  84.  A  municipality  was  held  liable  for  a 
Municipal  obligation  to  keep  the  personal  injury  from  an  iron  gutter- 
streets  in  repair  is  not  suspended  dur-  crossing  in  a  much  traveled  street  be- 
ing the  change  from  town  to  village  coming  worn  smooth;  the  defect  having 
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remained  ten  months.  Lyon  7'.  Logans-  the  standard  of  care,  its  provisions  maj 

port  (Ind.  1893),  35  ^'  ^-  ^^P*  128.  be   properly  considered  in  determining 

As  to  the  liability  of  a  municipality  whether  a  sidewalk  was  properly  con- 

for  a  personal  injury  from  an  electric  structed.     So  held,  as  to  one  requiring 

wire  negligently  fastened,  see  La  Far-  certain    board    walks    to    have    three 

ette  r.  Ashbj' (Ind.  App.  1893),  34  N.  stringers ;  that  on  which  the  accident 

E.  Rep.  238.  occurred  having  only  two.     Proof  that 

One  cannot  recover  of  the  township  the  municipal  officers  had  sent  a  man 

for  the  sheep  killed  by  dogs,   without  to  repair  the  defective  planking,  was 

strict  compliance  with  the  statute  as  to  held  to  establish  notice  of  the  defect 

ten  days'  written  notice,  etc.     Abell  v.  Smith  v.  Pel  la  (Iowa,  1892),  53  N.  W. 

Prairie  Civ.  Tp.,4  Ind.  App.  599.  Rep.  226. 

The  rule  that  a  pedestrian  has  a  right  Adeca>'ed  bill-board  standing  against 

to  presume  that  an  unlighted  sidewalk  a  sidewalk  and  tending  to  unsafety,  was 

is  in  a  safe  condition,  applied  where  held  to  render  the  walk   *' defective," 

the  injury  was  from  an  excavation  made  within  the  statute  requiring  notice  to 

by  a  third  party  with  the  plaintiff's  the    municipality   within    ninety  days 

knowledge,  and  without  the  consent  of  after  a  personal  injury  therefrom, 

the  town.  Elkhart  7'.  Ritter,  66  Ind.  136.  Blivens  7\  Sioux  City  (Iowa,  1892;,  52 

A  township  is  not  liable  for  an  injury  N.  W.  Rep.  246. 

caused  by  a  neglect  to  keep  a  highway  For  facts    considered   insufficient  to 

in  repair.    Yeager  v.  Tippecanoe  Tp,,  warrant  a  presumption  of  the  munici- 

81  Ind.  46.  pality's  knowledge  of  the  defect  in  a 

A  town  is  liable  to  an  abutter  for  sidewalk,  see  Theissen  v.  Belle  Plaine, 

damages  from  negligently  obstructing  81  Iowa  118. 

a  drain  in  street  grading.    Princeton  v.  Where  a  quarry  owner  obstructed  a 

Gieske,  93  Ind.  102.  street  by  rocks  from  a  bluff,  it  was  held 

The  probability  of  slight  consequen-  that    the   municipality  was  liable  for 

tial  damage  to  an  abutter's  land  from  appropriating  a  portion  to  repair  the 

the  town's  change  of  a  water-course,  street,  and  could  not  counter-claim  for 

was  held  to  be  no  ground  for  an  in-  cost  of  a  removal   of  the  remainder. 

i 'unction.      Sullivan    v,    Phillips,    no  Kemper  7'.  Burlington,  81  Iowa  354. 

!nd.  320.  In  a  suit  against  a  town  for  injury 

A  town  empowered  to  require  an  from  a  loose  plank,  evidence  that  a  side- 
abutter  to  improve  the  sidewalk  is,  upon  walk  was  generally  out  of  repair  in  its 
proof  of  notice  and  negligence,  only  vicinity,  was  held  inadmissible.  Rug- 
liable  for  an  injury  from  his  excavating,  gles*  v.  Nevada,  63  Iowa  185.  But 
Dooley  v,  Sullivan,  112  Ind.  451.  compare    Armstrong    v,    Ackley,     71 

In  lowa^  a  municipality  was  held  not  Iowa  76. 
to  be  liable  for  the  false  imprisonment  Unless  required  by  statute,  no  claim 
of  a  spectacles  peddler,  under  an  uncon-  need  be  made  against  the  town  before 
stitutional  ordinance  requiring  a  license  suit  for  injuries  from  a  defective  side- 
fee.  Trescott  7;.  Waterloo,  26  Fed.  walk.  Green  r.  Spencer,  67  Iowa  410. 
Rep.  593.  The  fact  that  before  the  accident,  a 

The  fact  that  a  street  has  not  been  member  of  the  town  council  had  or- 

accepted  by  special  ordinance,  will  not  dered  an  abutter  to  repair  certain  side- 

preclude  recovery  by  one  injured   from  walk  defects,  was  held  not  to  charge 

a  defect  therein.    Byerly  v.  Anamosa,  the  town  with  notice  of  the  defect — 

79  Iowa  204,  distinguishing  Laughlin  loosened    planking  —  that    caused    the 

V.  Washington,  63  Iowa  652.  accident,  although  at  the  same   place. 

Expert  testimony  is  admissible  as  to  Carter  v,  Monticello,  68  Iowa  178. 

the  durability  of  the  material  of  an  al-  As  to  what  circumstances  are  to  be 

leged  rotten  sidewalk.     McConnell  v,  considered  by  the  jury  in  determining 

Osage,  80  Iowa  293.  the  liability  of  a  town  for  injuries  from 

To  establish  a  presumption  that  the  an  alleged  defective  highway,  see  a  case 
municipality  had  notice  of  the  defect,  of  an  excavation  mound,  Stafford  v, 
evidence  is  admissible  that  for  the  entire  Oskaloosa,  57  Iowa  748 ;  Thomas  v. 
lengthof  the  block  the  sidewalk  was  de-  Brooklyn,  58  Iowa  438;  Beazan  v. 
fective.  McConnell  7;.  Osage,  80  Iowa  Mason,  58  Iowa  233;  Sikes  v,  Man- 
293, yb//oti'i»^  Armstrong  r.  Ackley,  71  Chester,  59  Iowa  65;  Cressy  v,  Post- 
Iowa  76,  and  distinguishing  Ruggles  viile,  59  Iowa  62;  Parkhill  r.  Brighton, 
V,  Nevada,  63  Iowa  185.  61  Iowa  103. 

Although  an  ordinance  may  not  be  In  Kansas^  neglect  of  road  overseers 
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to  erect  depth  indicators  at  fords,  as  re-  derogation  of  the  common   law,:  only 

quired  hy  Kansas  Gen.  Stat.  (1889),  $  lies  upon  proof  of  strict  compliance  with 

5514,  does  not  render  the  town  liable  as  the  statute  as  to  the  twenty-four  hours' 

ibr  a  defective  highway,  under  Kansas  notice.    Haines  v.  Lewiston,  84  Me.  18. 

Laws  (1887),  ch.  237.     Quincy  Tp.«v.  The  occurrence  of  a  thaw,  was  held 

Sheehan,  4^  Kan.  620.  to  be  sufficient  notice  to  a  town  of  the 

A  municipality  was  held  not  to  be  Ha-  unsafe  condition  of  a  highway  partially 

ble  for  damages  caused  by  the  caving  obstructed  by  snow  and  only  broken  out 

in  of  a  drain,  planned  by  its  engineer  over  a  frozen  ditch.  Savage  v,  Bangor, 

to  be  constructed  by  private  parties.  40  Me.  176;  63  Am.  Dec.  568. 

Kansas  City  v.  Brady  (Kan.  1893);  34  Asto  when  an  individual  inhabitant's 

Pac.  Rep.  884.  knowledge  of  a  highway  defect  imports 

As  to  when   a  municipality  is  not  notice  to  the  town  officers,  see  Mason 

bound  to  provide  danger  signals  or  bar-  v.  Ellsworth,  32  Me.  271 ;  Tueli  v,  Paris, 

Hers   at  excavations  near  streets,  see  23  Me.  556 ;  Springer  t;.  Bowdotnham, 

Mulvane   v.   South   Topeka,  45   Kan.  7  Me.  442;  French  v.  Brunswick,  21 

4^;    Kansas  City   v.   Bermingham,  45  Me.  29. 

Kan.  212.  Where  the  driver  of  a  sled  heavily 

Lapse  of  time  and  other  circumstances  loaded  with  hay,  knew  that  there  was  an 
considered  to  raise  a  presumption  of  insufficiency  of  snow-breaks  or  "  turn- 
notice  to  the  municipality  of  a  defect  outs,*'  and  was  injured  in  trying  to  pass 
in  a  sidewalk,  are  considered  in  Kansas  a  large  load  of  logs  met,  it  was  held 
City  V.  Bradbury,  45  Kan.  381 ;  Abilene  that  he  could  not  recover  of  the  town, 
T».  Cowperwait  (Kan.  1893),  34  P*<^*  without  proof  of  having  previously 
Rep.  795.  given    to   the    municipal    officen    the 

Kansas  had,  in  1879^  no  express  stat-  notice  required  by  Maine  Stat.  (1879), 

ute  imposing  on  townships  a  liability  ch.  156*  4  3*     Haines  v.  Lewiston,  84 

for  injuries  from  a  defective  highway.  Me.    18,      distinguishing  Holmes    v. 

Eikenberry  v.  Bazaar  Tp.,  22  Kan.  556;  Paris,  75  Me.  559.    To  render  a  town 

31  Am.  Rep.  198.  liable  for  a  highway  obstruction — e.g.^ 

In  Kentucky^  the  rule  of  liability  for  boiler  left  over  night  on  its  way  to  a 

torts  as  to  towns  and  like  municipal  cor-  navy    yard — the  town    officers  must 

porations,  is  like  that  established  in  Ala-  have  notice  that  it  was  there  needlessly 

bama^  A  rkansas,  Illinois,  etc.  In  James  and  unlawfully.     Bartlett  v.  Kittery,  68 

V.  Harrodsburg,  85  Ky.  191,  the  court,  by  Me.  358.    The  statutory  notice  of  claim 

Pryor,  C.  J.,  in  deciding  that  the  town  for  an  injury  cannot  be  waived*  by  a 

was  not  liable  for  injury  to  a  pedestrian  municipal  officer.     Veazie  v,  Rockland, 

from  a  citizen's  blasting  on  his  private  68  Me.  511.    A  town  was  held  not  to 

property,  said:    '*The  power  to  abate  be  liable  for  injury  from  a  defect  in  a 

a  nuisance  may  be  expressly  given ;  but  portion  of  a  highway  not  affecting  the 

the  failure  to  provide  the  means  of  re-  safety  of  the  usually  traveled  portion, 

moving  the  nuisance,  or  the  omission  Dickey  v.  Maine  Tel.  Co.,  46  Me.  483. 

of  its  officers  to  remove  it  when   the  A  town  is  not  bound  to  make  a  high- 

means  are  provided,  gives  no  cause  of  way    passable  for  its  entire  width, 

action  to  those  who  are  injured  by  this  Tasker  v.  Farmingdale,  85   Me.  523. 

neglect  of  duty.     The  party  creating  The  law  requires  no  particular  width 

the  nuisance  is  liable  in  a  civil  action,  for  the   traveled    portion.      Penley  v. 

and   may  be  indicted  for  the  offense,"  Auburn,  85  Me.    278.     A  town  is  not 

citing  Davis  v.  Montgomery,  51  Ala.  bound  to  keep  a  road  in  good  condition 

139 ;  23  Am.  Rep.  545,  and  distinguish-  at  any  greater  width  than  is  demanded 

ing  Parker  v,  Macon,  39  Ga.  729.  by  the  public  needs.     Farrell  v,  Old- 

In  Maine,  no  town  is  liable  for  dam-  town,  69  Me.  72.  The  safety  required 
ages  from  a  defective  public  way  where  is  only  that  in  view  of  such  casualties 
no  statute  g^ves  any  action ;  none  is  as  may  reasonably  be  expected  to  hap- 
given  to  the  father  of  a  child  whose  life  pen  to  travelers.  Morse  7\  Belfast,  77 
is  lost  by  the  defect.  Frazer  v.  Lewis-  Me.  44,  quoting  Chapman,  C.  J.,  in 
ton,  76  Me.  531.  In  an  action  against  Macomber  v,  Taunton,  100  Mass.  256; 
a  town  for  death  from  a^highway  de-  *'  Ditches  are  so  necessary  for  the 
feet,  the  plaintiff  has  the  burden  of  proper  drainage  of  the  carriage-wa^' 
showing  that  the  deceased  was  in  the  that  they  are  held  not  to  be  defects,  im- 
exercise  of  due  care.  Merrill  v.  North  properly  constructed,  though  travel- 
Yarmouth,  78  Me.  200;  57  Am.  Dec.  794.  ers  maybe  liable  to  fall  into  them  in 

An  action  against  a  town,  being  in  th>e  dark;"  also  quoting  Peters,  J.,  in 
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Spaulding   v,   Winslow,   74   Me.   528 :  not  estopped  to  deny  the  allegation  by 

"  There  are  many   thousands  of  such  the    mere  fact   that    its    officers  gave 

places  within    this   state.     If  railings  materials   for  its  improvement  to  one 

were  required  for  them,  towns  would  using  it  as  a  private  way.    Gilpatrick 

have  extraordinary  burdens  to  main-  t;.  £iddeford,  51  Me.  182. 

tain  their  roads.''    The  statutes  do  not  A  town  was  held  not  to  be  liable  for 

undertake  to  define  precisely  what  im-  injury  to  land  from  a  wrongdoer  chok- 

perfection  is  a  "  defect,'*  or  what  neg-  ing  a  highway  culvert;  the  town  offi- 

ligence  on  the  part  of  the  town  author-  cers  not  being  in  fault  of  act  or  neglect, 

ities  is  a  want  of  due  care;  this  is  for  Peck  v,  Ellsworth,  36  Me.  393. 

jurors  to  determine.    Morse  v.  Belfast,  A  town  is  not  liable  for  damages  to 

77  Me.  44.  an  abutter  from  an  overflow  caused  by 

The  fact  that  the  unsafety  resulted  a  defect  in  a  highway  drain,  unless  re- 

from  a  railway  company's  alteration  of  quired  by  statute  or  at  common  law  to 

the  highway,  was  held  not  to  exonerate  construct  a  drain.     Estes  v.  China,  56 

the  town  from  liabilitvfor  a  consequent  Me.  407. 

personal  injury.     Phillips  v.  Veazie,  40  A  municipality  was  held  not  to  be 

Me.  96 ;  Veazie  v,  Penobscot  R.  Co.,  liable  for  damages  to  an  abutter,  from 

49  Me.  1 19.  the  insufficiency  of  a  culvert  built  by  a 

A  traveler  perceiving  a  highway  to  railway  company  in  its  location  on  a 

be  undergoing  repairs,  and  only  a  nar-  street.     Lander  v,  Bath,  85  Me.  iai. 

row  passage-way  to  be  opened,  is  bound  There  being  no  statute  authorizing  a 

to  exercise  the  caution  of  a  man  of  or-  town  to  construct  sewers,  it  is  not  liable 

dinary  prudence.     Otherwise,  he  can-  for  a  nuisance  created  in  the  digging, 

not  recover  of  the  town  for  consequent  etc.,  before   their  completion.     Bulger 

injury,  even  though  there  was  no  posted  z\  Eden,  82  Me.  f?52. 

notice  of  danger.    Jacobs  v.  Bangor,  16  A  town  was  held  to  be  liable  for  an 

Me.  187;  33  Am.  Dec.  652.  injury'  caused  b^'  a  ram  kept  upon  its 

Astatutory  requirement  of  safety  and  poor-farm  for  propagation,  but  negli- 

convenience    imports    the    placing   of  gently  suffered  to  run  at  large.    Moul- 

light  where  repairs  of  a  highway  are  ton  v.  Scarborough,  71  Me.  267 ;  36  Am. 

left  incomplete  at  night.     Kimball  v.  Rep.  308. 

Bath,  38  Me.  219;  61  Am.  Dec.  243.  In  Massachusetts ^\xnder  the  statute  of 

As  to  what  circumstances  the  jury  1869,  authorizing  county  commissioners 

are  to  consider  in  determining  whether  to  change  the  channel  of  a  stream  run- 

a  highway  is  kept  by  the  town  **safe  ningto  tide-water,  as  they  deem  neces- 

and  convenient "  within  the  statute,  see  sary  for  drainage,  a  town  or  city  is  not 

Church   V.   Cherry  field,   33    Me.  460;  liable  to  a  riparian  owner  above  for 

Morton  v,  Frankfort,  55  Me.  46;  Frost  damages    from  the    consequent    back- 

T.  Portland,  11   Me.   271;  Johnson  v,  flowage.      Cochrane    v.   Maiden,    152 

Whitefield,  18  Me.  286;  36  Am.  Dec.  Mass.  365.     As  to  the  remedy  of  a  ripa- 

721;  Merrill  v.  Hamden,  26  Me.  234;  rian  owner  for  pollution  of  the  stream 

Lowell  V,  Moscow,  12  Me.  300;  Farrar  by  street  drainage,  see  Bainard  v.  New- 

V,  Greene,  32  Me.  574;  Brown  v.  Wat-  ton,  154  Mass.  255. 

son,  47   Me.   161 ;  74   Am.   Dec.  482;  A  town  was  held  liable  for  damages 

C rum pton  z;.  Solon,  11   Me.  335 ;  Den-  from    its   neglect  to  keep  a  common 

nett  V.  Wellington,  15  Me.  27;  Libbey  drain  unchoked.     Bates  v.  Westboro', 

V,  Greenbush,   20   Me.  47;   Foster  v.  151  Mass.  174.     But  as  to  gutter  water 

Dixfield,  18  Me.  380;  Verrill  v.  Minot,  flooding  adjoining  land,  see  Collins  v. 

31   Me.  299;  Moore  v.  Abbott,  32   Me.  Waltham,  151   Mass.  196,  and  compare 

46;  Willey  V,  Ellsworth,  64  Me.  57.  Woodbury  v.  Beverly,  153  Mass.  245. 

A  town  is  liable  for  the  condition  of  An  abutter  under  a  permit  entering 

a  toll-bridge  connecting  two  highways,  his  drain  into  a  public  sewer,  was  held 

Bradbury  i\  Benton,  69  Me.  194.  not  entitled  to  recover  for  damage  to 

Where   two   towns   had  united   in  his  cellar  for  the  inadequate  size  of  the 

maintaining  a  bridge  over  the  boundary  sewer.     Buckley  r.  New  Bedford,  155 

stream,  it  was  held  that  the  liability  of  Mass.   64.      Compare    Livingstone   v. 

one  of  them  for  a  defect  on  its  own  side  Taunton,  15^  Mass.  363. 

of  the  line,  was  not  affected  by  the  fact  A  town  having  accepted  the  statute 

that  the  other  town  was  also  negligent,  authorization  to  lay  water-pipes,  etc., 

Perkins  v,  Oxford,  66  Me.  545.  was  held  liable  for  injuries  to  a  traveler 

In  an  action  for  an  injury  from  a  defect  from    the    defective    construction,  al- 

in  an  alleged  town  way,  the  town 'is  though   no  statutory  action  lay  for  a 
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highway  defect.     Hand   v,  Brookline,  location,  and  over  thirty  feet  from  the 

136  Mass.  324.  traveled  part,  it  was  held,  that  the  town 

A  town  was  held  to  be  liable  for  in-  was  not  liable  for  failure  to  erect  a 
juries  from  the  negligent  management  barrier.  Barnes  v.  Chicopee,  138  Mass. 
of  its  poor-farm,  namely,  an  emplo^^^'s  •67;  52  Am.  Rep.  259.  Compare  KeWey 
ws^on  colliding  with  a  blind  man ;  the  v.  Columbus,  41  Ohio  St.  263. 
managers  being  at  the  same  time  over-  Where  the  accident  occurred  twenty- 
seers  of  the  poor,  highway  surveyors,  five  feet  from  the  road,  the  absence  of 
and  selectmen.  Neff  v.  Wellesley,  148  a  railing  was  held  not  to  be  a  defect 
Mass.  487.  for  which  the  town  was  liable.    Hudson 

A  town  was  held  not  to  be  liable  for  v,  Marlborough,  153  Mass.  218. 
injury  to  a  traveler  from  an  obstruction  Proof  that  a  generally  traveled  side- 
in  a  highway — a  railroad  trestle — ^where  walk  had  been  formally  laid  out,  is  not 
the  selectmen  had  done  their  statutory  necessary  in  order  to  establish  liability 
duty  of  applying  to  the  county  com-  of  the  municipality  for  injury  from  a 
missioners  for  its  removal.'  Flanders  defect  therein. .  Weare  r.  Fitchburg, 
r.  Norwood,  141  Mass.  17.  xio  Mass.  334. 

A  town  is  not  liable  for  an  injury  In  an  action  for  injury  from  a  defect 

from  a   defect  in  a   bridge  or  its  ap-  in  a  road  used  as  a  town  way,  the  town 

proaches  which  a  railway  company  is  may  show  that  the  road  had  not  been 

bound  by  law  to  keep  in  repair;  and  laid   out  and   accepted   as  a  highway, 

this,  though   the  town   has   contracted  Jones  v»  Andover,  9  Pick.  (Mass.)  146; 

therewith  to  keep  it  in  repair,  has  made  criticised  in   Higginson  v.  Nahant,  1 1 

repairs  to  it  within  six  years,  has  known  Allen  (Mass.)  534. 

of  the  defect,  and  failed  to  warn  the  General  uninterrupted  public  use  of 

public  thereof.     Rouse  v»  Somerville,  a  road  as  a  highway  for  twenty  j'ears, 

130  Mass.  361.     Nor  would  the  railway  was  held  to  import  dedication  and  ac- 

corporation  be  liable  therefor,  without  ceptance,  rendering  the  town  liable  for 

the  notice  required   by  Massackuseits  want  of  repair  thereof.     Jennings  v. 

Stat.  (1877),  ch.  234.     Dickie  v.  Boston,  Tisbury,  5  Gray  (Mass.)  73. 

etc.,  R.  Co.,  131  Mass.  516.  As  to  what  is   non-user  of  a  high- 

A  town  giving  the  free  use  of  a  pub-  way  amounting  to  such  discontinuance 

lie  building  for  an  entertainment  was  as  to  preclude   recovery  of  the   town 

held  not  to  be  liable  to  a  person  attend-  for  an  injury   from  its  non -repair,  see 

ing   it  and   injured   by   falling  into  a  Tinker  v.   Russell,   14    Pick.    (Mass.) 

trench  near  the  building  and  outside  the  279. 

highway.     Larrabee   v.   Peabody,    128  A  town  was  held  liable  for  a  personal 

Mass.  561.      Compare^  as  to  municipal  injury  upon  a  highway  undergoing  re- 

non-liability  for  injuries  from  defective  pairs ;  its  officers  having  reason  to  know 

walks  on  Boston  Common,  a  pleasure-  that  the  barriers  were  often  taken  down 

ground  furnished   by  the  city  not  for  and  left.     Howard  v.  Mend  on,  117 

gain,  Steele  v,  Boston,  128  Mass.  583.  Mass.  590. 

Nor  is  liability  for  such  injury  thereon,  A  town  or  other  municipality  is 
imported  by  the  fact  that  part  of  the  bound  only  to  keep  a  street  or  side- 
town  common  is  occupied  by  a  building  walk  "safe  and  convenient  for  travel - 
used  for  p>ecuniary  benefit  to  the  town,  ers ;"  not  to  insure  them  from  snow  or 
Clark  V.  Waltham,  128  Mass.  567.  But  ice  falling  from  a  roof-  gutter.  Hixon 
compare  Burnham  v,  Boston,  10  Allen  v.  Lowell,  13  Gray  (Mass.)  59. 
(Mass. )  290.  The  fact  that  the  unsafely  resulted  from 

A  town  which  has  assumed  the  duties  a  railway  company's  alteration  of  the 

of  school  districts  is  liable  for  an  injury  highway,  was  held  not  to  exonerate  the 

to  a  scholar  from  a  dangerous  excava-  municipality  from   liability  for  a  con- 

tion   in   the   schoolhouse  yard,  owing  sequent    personal   injury.      Currier   v. 

to   the    negligence  of    the    town    offi-  I^owell,  16  Pick.  (Mass.)  170.     But  com- 

cers.     Bigelow  v.   Randolph,  14  Gray  pare  the   criticism   by  Shaw,  C.  J.,  in 

(Ma^.)  541.  Vinal  v,  Dorchester,  7  Gray  (Mass.) 421, 

A  town  is  liable  for  a  defect   in   a  that,  **  Currier  v.  Lowell  carries  the  lia- 

dedicated  private  way  near  its  entrance  bility  of  towns  to  its  extreme  extent  in 

into  the  highway,  unless  the  public  be  this   respect."     Therein   he  held  Dor- 

properly  cautioned.   Paine  v.  Brockton,  Chester  not  to  be  liable  for  injury  from 

138  Mass.  564.  a  railway  track,  illegally'  laid  across  a 

Where   a   dangerous   and  accessible  highway.     Compare  also  the  case  of  an 

place  was  nine  feet  from  the  highway  aqueduct  easement,  where  the  town  was 
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nevertheless  held  liable.  Merrill  v.  Frost  v.  Waltham,  12  Allen  (Mass.) 
Wilbraham,  11  Gray  (Mass.)  156.  85;  post-hole  left  by  building  movers 
Where  insufficient  width  was  an  al-  unguarded  in  a  foggy  night,  Pollard  v. 
leged  defect  of  a  highway,  evidence  Wobum,  104  Massr84;  narrowness  and 
that  vehicles  had  often  met  there  and  *  crookedness  of  way,  Smith  v.  Wake- 
passed  with  room  to  spare,  and  with-  field,  loc  Mass.  473 ;  recognition  of  a 
out  accident,  was  held  inadmissible,  foot-path  by  long  use,  Whi  tford  v, 
Aldrich  v,  Pelham,  i  Gray  (Mass.)  Southbridge,  119  Mass.  564;  one  ven- 
510.  turing  outside  the  traveled  way  on  an 
The  fact  that  a  traveler  driving  a  unrailed  culvert  to  rescue  his  servant 
high-spirited  horse  had  previously  seen  from  the  water,  Harwood  v,  Oakham, 
and  passed  a  culvert  hole,  but  now  did  152  Mass.  421. 

not  think  of  it,  owing  to  mental  preoc-  As  to  restrictions  upon  expert  testi- 
cupation  with  business,  was  held  not  mony  in  an  action  against  a  town  for 
conclusive  of  contributory  negligence,  personal  ipjury  from  an  alleged  negli- 
Gilman  v.  Deer  field,  15  Gray  gent  filling  of  a  trench  dug  inlaying 
(Mass.)  577.  street  pipes,  see  Stoddard  v,  Winches- 
A  stone  remaining  in  a  highway  ter,  157  Mass.  567.  Record  of  the  town 
twenty-four  hours,  may  be  a  defect  vote  as  to  locating  a  sewer  and  appro- 
rendering  the  town  liable,  although  its  priating  money,  is  admissible  in  an 
position  has  meanwhile  been  changed  action  for  personal  injury.  Breen  v. 
by  human  agency.  Macarty  v.  Brook-  Field,  157  Mass.  277.  So,  also,  evidence 
line,  1x4  Mass.  527.  But  compare  the  of  the  taxation  and  the  amount  of  ap- 
case  of  a  new  cover  to  a  coal-hole,  sub-  propriation  for  highways  the  year  pre- 
stituted  after  the  notification.  Crosby  ceding  the  accident,  on  the  question  of 
r.  Boston,  118  Mass.  71.  the  town's  diligence.  Weeks  v,  Need- 
Further,  as  to  what  circumstances  ham,  156  Mass.  289. 
the  jury  are  to  consider  in  determining  In  Logan  v.  New  Bedford,  157  Mass. 
whether  a  highway  is  kept  by  the  town  534,  it  was  held  that  the  circumstances 
*'  reasonably  safe  and  convenient  for  rendered  the  danger  of  a  pedestrian's 
travelers,*'  see  the  case  of  a  stone  left  falling  from  a  bank  wall  too  unusual 
in  a  traveled  portion,  Bigelow  v.  to  require  a  barrier  at  the  sidewalk. 
Weston,  3  Pick.  (Mass.)  267 ;  a  stone  One  cannot  recover  for  injury  from 
not  in  the  road-bed,  Smith  v,  Wendell,  a  defect  in  a  highway,  suffered  while 
7  Cush.  (Mass.)  498;  lumber  out  of  the  not  using  it  for  travel;  e,  ^.,  for  a  play- 
traveled  path,  Snow  v,  Adams,  1  ground.  Tighe  v,  Lowell,  119  Mass. 
Cush.  (Mass.)  443;  want  of  a  railing,  472.  So  held  where  a  child  was  injured 
Hay  den  v.  Attleborough,  7  Gray  by  sitting  down  upon  an  unplaced  curb- 
(Mass.)  338;  traveler's  venturing  out-  stone.  L^'ons  v.  Brookline,  119  Mass. 
side  the  path,  Tisdale  v,  Norton,  8  Met.  491. 

( Mass.)  388;  time  of  existence  of  defect,  One  cannot  maintain  an  action  against 

Brady  v.  Lowell,  3  Cush.  (Mass.)  121 ;  a  town  for  injury  received  by  him  be- 

Palmer  v,  Andover,  2  Cush.   (Mass.)  cause  of  a  highway  defect,  when  he  was 

600;    Murdock   v,    Warwick,  4   Gray  traveling   on  the    Lord's  day   neither 

(Mass.)  178;  a  post  in  a  line  of  road  from    necessity  or    charity;   and    the 

undefined  by  fences,  Coggswell  v.  Lex-  burden  is  on  him  to  show  other  purpose, 

ington,  4  Cush.  (Mass.)  307;  a  telegraph  Bosworth  v.  Swansey,  10  Met.  (Miass.) 

post.    Young    V.   Yarmouth,    9  Gray  363 ;  43  Am.  Dec.  441. 

(Mass.)  386;  a  daguerrean  saloon  out-  The    Sunday  defense    need   not  be 

side  the  traveled  path,  Keith  v.  Easton,  specially  averred.    Illness  of  a  market- 

3  Allen  (Mass.)  552  ;  an  awning  over  a  man,  wa»  held  not  to  render  it  a  work 

sidewalk  falling,    Day    v,    Milford,   5  of  necessity  for  his  servant  to  travel  to 

Allen    (Mass.)   98;  the  slant  as  to  ice  fulfill  an  agreement  to  supply  a  custo- 

formation,  Stanton   r,   Springfield,    12  mer  with  fresh  meat.  Jones  v.  Andover, 

Allen  (Mass.)  566;  a  horse  that  had  10  Allen  (Mass.)  18. 

dropped  dead.  Cook  v.  Charlestown,  13  Walking  for  exercise  and  air  Sunday 

Allen     (Mass.)    190;   traveler  leaping  evening,  was  held  not  to  preclude  the 

from  a  carriage  just  before  reaching  a  recovery.  Hamilton  v.  Boston,  14  Allen 

culvert  hole,  Lund  v,  Tyngsboro,  11  (Mass.)  475.     Nor  going  to  buy  medi- 

Cush.  (Mass.)  563;  persistent  traveling  cine  for  a  sick  child.    Gorman  v.  Low- 

into  snow-drifts,  Horton  v.  Ipswich,  12  ell,  117  Mass.  65.     But  otherwise,  the 

Cush.  (Mass.)  488 ;  traveler's  near  res-  returning  from  a  funeral  by  a  circuit- 

idence  and  familiarity  with  the  defect,  ous  route  merely  to  make  a  social  call. 
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Davis  V.  Somerville,  128  Mass.  594 ;  35  the   necessities  of  travel,   in  a    given 

Am.  Rep.  399.  case.     Sebert  v.  Alpena,  78  Mich.  165. 

The  corporate  doings  of  a  Massachu-  Michigan  Sess.  L.  1S87,  No.  264, 
setts  town  are  as  entirely  political  as  must  be  construed  to  render  a  township 
are  those  of  the  general  legislative  liable  for  injuries  from  a  defective  cross- 
court.  An  action  for  libel  will  not  lie  walk  in  an  incorporated  village.  Frarj 
against  a  town  for  publication  of  de-  v,  Allen  Tp.,  91  Mich.  666.  A  road 
famatory  matter  in  the  official  report  of  turnpike  and  in  use  fifteen  years,  was 
a  duly  appointed  investigating  commit-  held  to  be,  within  Michigan  Stat.(i882), 
tee,  accepted  and  printed  by  the  town.  §  13 159  Buch  a  public  highway  that  the 
Howland  v,  Maynard,  159  Mass.  434.  town  would  be  liable  for  injuries  to  a 

\3n^^T\Xit  Massachusetts  Ktlot  1*1^^  traveler  from  colliding,  at  a  point  op- 

ch.  18,  actual  notice  to  the  town  officers  posite  cleared  land,  with  a  log  partially 

was  not  necessary  to  render  the  town  imbedded   therein.     Langworthy  r. 

liable  for  injury  from  an  open  and  visi-  Green  Tp.,  88  Mich.  207.     Where[  be- 

ble  highway  defect  that  could  have  been  side  a  highway  on   a   river  bank,  the 

prevented  by  ordinary  diligence.     Lob-  barrier  was  a  breakwater  of  slabs,  and 

dell  V.  New  Bedford,  i  Mass.  153 ;  Reed  there  were  two  underminings  in  the  fill- 

V.  Northfield,  13  Pick.  (Mass.)  94.  ings,  into  only  one  of  which  a  danger 

A  town  was  held  liable  without  no-  signal  had  been  thrust,  it  was  held  that 
tice,  for  an  injury  from  a  trench  left  the  town  was  liable  for  injuries  to  a 
unguarded  by  one  with  whom  it  had  rider  of  a  horse  falling  into  the  un- 
contracted  to  lay  a  water-pipe  and  to  guarded  one  while  avoiding  a  mud- 
guard and  light  the  same  at  night,  hole.  Wakeham  v,  St.  Clair  Tp.,  91 
Brooks  v.  Somerville,  106  Mass.  271.  Mich.  15. 

In  order  to  hold  a  town  responsible  Contributory  negligence  will  not  be 
on  the  ground  of  implied  notice  of  a  presumed  from  knowledge  of  the  exist- 
defect  in  the  road,  there  should  be  such  ence  of  a  defect  in  a  sidewalk ;  but  it 
a  condition  of  things  as  fairly  to  indi-  enjoins  commensurate  care.  Dittrich 
cate  that  there  may  at  any  time  be  v.  Detroit  (Mich.  1893),  57  N-  ^ '  Rep« 
danger  in  using  the  road.  Thus,  a  town  125.  Compare  Hohn  z;.  Carver  (Minn. 
was  held  not  to  be  liable  for  an  injury  1893),  5^  ^'  ^*  Rep.  826. 
from  a  defect  in  a  highway,  whereof  it  As  to  evidence  presifmptive  of  long 
had  no  notice  other  than  that  implied  continuance  of  the  defect  in  a  sidewalk^ 
from  a  fact  of  a  heavy  storm  and  the  town  official's  knowledge,  etc.,  see  Ed- 
digging  of  a  trench  for  a  water-pipe;  wards  v.  Three  Rivers,  96  Mich.  625; 
six  months  intervening.  Stoddard  v,  Alberts  v,  Vernon,  96  Mich.  594. 
Winchester,  154  Mass.  149.  Proofthat  the  defendant  municipality 

Taking  one  of  the  selectmen  to  the  ought  to  have  known  of  the  rotten  con- 
place  next  day,  and  describing  the  acci-  dition  of  the  sidewalk  and  had  had  suffi- 
cient, and  sending  a  letter  to  them  ask-  cient  time,  with  reasonable  diligence,  to 
ing  compensation,  was  held  to  be  suf-  repair  it,  was  held  sufficient.  Fuller  v, 
ficient  notice  to  the  town.  Harris  v,  Jackson,  92  Mich.  197. 
Newbury,  128  Mass.  321.  As  to  what  is  a  defect  in  a  crosswalk 

In  Blank  v.  Livonia  Tp.,  79  Mich,  i,  over  a  street  car  track,  for  which  a  mu- 

in  deciding    that    the    township    was  nicipality  is  liable,  see  Bigelow  v.  Kala- 

not  liable  for  injury,  from  the  break-  mazoo,  97  Mich.  121. 

ing  of  a  bridge-stringer  imperceptibly  A  resolution  of  the  council  that  trees 

weakened  by  "dry  rot,"  the  court,  by  in  a  sidewalk  be  cut  down,  was  held  not 

Champlin,  J.,  said:  '^  Townships  are  not  to  establish  notice  to  municipal  officers 

insurers  of  the  safety  of  the  bridges  and  of  a  defect  from  the  settling  of  the  walk, 

highways  within   their   limits.     .     .     .  leaving  a  stump  projecting.     Lappread 

They   are   liable   for  a  neglect  of  this  7^  Detroit,  95  Mich.  255. 

duty  only  when  it  is  shown  that  such  There  can  be  no  recovery  against  a 

township  has  had  reasonable  time  and  municipality  for  injury  from  an  ordi- 

opportunity,  afler  knowledge  or  notice  nary  danger  incident  to  the  use  of  a 

to  such  township  that  such  highway  or  street  car  track  for  driving  purposes,  e. 

bridge  has  become  unsafe  or  unfit  for  g,^  the  sinking  of  a  wagon -wheel  in  the 

travel,  to  put  the  same  in  proper  condi-  ruts  outside  the  rails  in  a  narrow,  un- 

tion  for  use,  and  has  not  used  reasona-  paved  street.    Kornetszki  T^  Detroit,  94 

ble  diligence  therein.*'    But  the  author-  Mich.  341. 

ities  must  take  notice,  at  their  peril,  of  A  village  council's  authorization  to 

the  width   of  a  roadway  required   by  sign  water-works  bonds,  was  held  not 
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to  import  power  in  the  president  to  de-  out  repairing,  after  a  defective  grading 

liver  them.     Portsmouth  Sav.  Bank  v,  had  been   placed   over    a  coal-iiole  in 

Ashlej,  96  Mich.  670.  a  sidewalk  on  a  much -traveled  street, 

A    municipality,  having    erected    a  proves  culpable  negligence  in  the  mu- 

market  building  with  columns  resting  nicipality,  is  for  the  jury  to  determine, 

upon   piers  without  anchors,  was  held  Stellwagen   v.  Winona  (Minn.   1893), 

liable  for   a    personal   injury  from  its  56  N.  W.  Rep.  51. 
being  bloM^n  down  in  a  gale.     Barron        One  town  resident  damnified  not  dif- 

V.  Detroit,  94  Mich.  601.  ferently,  nor    more  than  others,  by  a 

A  township  was  held  liable  for  injury  lawful  change  of  a  highway  route,  can- 
from  the  breaking  down  of  a  bridge  not  not  maintain  an  action  therefor.  Conk- 
kept  strong  enough  to  support  the  origi-  lin  v.  Fillmore  County,  13  Minn.  454. 
nal  test  weight.  Stebbins  v.  Keene  Tp.,  The  fact  that  the  injured  person 
60  Mich.  214.  So,  also,  as  to  defects  in  knew  that  a  platform  erected  by  a  store 
a  bridge,  discoverable  by  the  proper  proprietor  in  a  public  street  was  unsafe 
watchfulness  of  its  officers.  Stebbins  v.  from  want  of  an  adequate  railing,  was 
Keene  Tp.,  55  Mich.  552.  held  not  to  exonerate  the  village  from 

Further,  as  to  what   circumstances  liability.     Estelle  v.  Lake  Crystal,  27 

the  jury  are  to  consider  in  determining  Minn.  243. 

a  town's  liability  for  injuries  from  an  A  village  was  held  liable  for  a  per- 
alleged  highway'  defect,  see  Medina  Tp.  sonal  injury  from  neglect  to  properly 
V.  Perkins,  48  Mich.  67 ;  Keyes  v.  Mar-  cover  a  street  culvert.  O'Gorman  t». 
cellus,  50  Mich.  439;  45  Am.  Rep.  52;  Morris,  26  Minn.  267. 
Dotton  V,  Albion,  50  Mich.  129.  See  One's  previous  knowledge  of  a  street 
also  the  case  of  a  woman  running  for  a  defect  will  not  necessarily  bar  his  re- 
physician,  and  injured  by  the  misplaced  covery  for  a  consequent  injury.  Mc- 
planking  of  a  cross-walk  earlier  in  the  Kenzie  v.  Northfield,  30  Minn.  456. 
evening  near  the  residence  of  the  vil-  In  Ne-w  Hampshire,  where  a  public 
lage  commissioner.  Dotton  v,  Albion,  sewer  is  being  constructed  with  due  care, 
50  Mich.  130;  57  Mich.  575.  neither  the  municipality  nor  the  con- 
In  Minnesota,  as  to  the  care  of  high-  tractor  is  liable  for  an  incidental  injury; 
ways,  a  township  is  a  mere  govern-  e,  g,^  to  gas-pipes.  Portsmouth  Gas 
mental  agency.  Pine  City  v.  Munch,  Light  Co.  v,  Shanahan,  65  N.  H.  233, 
42  Minn.  342 ;  Hutchinson  Tp.  v,  Filk,  citing  the  rock-blast  case,  Nashua 
44  Minn.  536.  A  town  has  no  statutory  Iron,  etc.,  Co.  v,  Worcester,  etc.,  R. 
liability  to  an  individual  for  damages  Co.,  62  N.  H.  159. 
from  a  defective  highway ;  its  duty  In  an  action  for  injuries  from  a  de- 
therein  is  only  to  the  state.  Altnow  v.  fective  highway,  the  defendant  town  is 
Sibley,  30  Minn.  186;  44  Am.  Rep.  191,  not  estopped  to  deny  that  the  highway 
citing  Hill  v,  Boston,  122  Mass.  344;  was  established  in  the  statutory  method. 
23  Am.  Rep.  332,  and  distinguishing  Tilton  v.  Pittsfield,  58  N.  H.327;  Went- 
Shartle  v,  Minneapolis,  17  Minn.  308.  worth  v.  Rochester,  63  N.  H.  244.    But 

As  to  the  liability  of  a   municipality  omission   to  comply  with  a  directory 

to  an  administrator  for  the  death  of  a  statutory  requirement — «.  g.,  to  recoixl 

child,   occasioned  by  a  highway  defect,  the  certificate  in    thirty  days^-cannot 

see  Nichols  v,  St.  Paul,  44  Minn.  494.  be  availed  of.     Randall  v.  Conway,  63 

As  to  municipal  liability,  where  the  N.  H.  513. 
topography  of  a  ravine  shows  necessity        The  statement  of  claim  required  by 

for  special  care  in  grading  and  sluicing.  New  Hampshire  Gen.  Laws,  ch.  75,  to 

see  Stoehr  v,  St.  Paul  (Minn.  1893),  56  be  filed  within  ten  days  afler  the  injury 

N.  W.  Rep.  250.  from  a  defective  highway,  must  be  filed 

Evidence  of  the  bad  condition  of  the  by  the  plaintiff's  husband;  a  filing  by 

sidewalk   four   weeks    after  the  conse-  the   injured  wife   is  insufficient.     Sar- 

quent   accident,  was   held   admissible,  gent  v.  Gilford  (N.  H.  1891),  27  Atl. 

}ohnson  v.  St.  Paul,  52  Minn.  364.  Rep.  306. 

The  traveler's  previous  knowledge  of        The  sending  by  mail   to   the  town 

the  defect  in   the  sidewalk   does    not  clerk,  the  notice  of  injury  from  a  high- 

always  preclude  recovery  of  the  munici-  way  defect,  is  not  a  **  filing,"  within  the 

pality   for   personal   injury   therefrom.  New  Hampshire  Statute  of  1885,  and 

Maloy  V,  St.  Paul  (Minn.  1893),  56  N.  this,  although   he   received   it,  and   at 

W.  Rep.  94.   But  compare  Wright  v.  St.  once  showed  it  to  the  chairman  of  the 

Cloud  (Minn.  1893),  55  N.  W.  Rep.  819.  selectmen.     Sowter  v,  Grafton,  65  N. 

Whether  a  lapse  of  nine  hours  with-  H.  207. 
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One  who,  after  standing  in  the  street  ing  towns  as  to  repair  of  roads,  is  inad- 

for  nearlj  five  minutes  on  Decoration  missibleonthequestion  of  town  officer's 

Daj  to  see  a  procession  form,  was  in-  due  care.    Littleton  v.  Richardson,  32 

jured  by  the  falling  of  a  lumber  pile,  N.  H.   59.     But  compare  Packard   v, 

was  held  not  to  be  ''traveling  upon  a  New  Bedford,  9  Allen  (Mass.)    200; 

highway."    Vamey  v.  Manchester,  58  Raymond  v.  Lowell,  6  Cush.  (Mass.) 

N.  H.  430;  40  Am.  Rep.  592.  524.     So,  also,  is  inadmissible  in  proof 

In  the  absence  of  contrary  evidence,  the  fact  that  a  sidewalk  was  defective 

the  plaintiff  may  be  presumed  to  be  a  from  ice,  and  that  other  persons  had 

**  traveler  '*  at  the  time  of  the  injury,  slipped   there.     Hubbard   f.  Concord, 

Norris  v,  Haverhill,  65  N.  H.  89.  35  N.  H.  52;  69  Am.  Dec.  520. 

A  town  is  liable  for  damages  to  an  In  A*8  action  against  a  town  for  an 

abutting  landowner    from     accumula-  injury  from  a  highway  accident  while 

tions  through  neglect  to  repair  a  high-  riding  with  B,  evidence  was  held  inad- 

way  drain.    Gilman  v.  Laconia,  55  N.  missible  of  the  town's  having  made  a 

H.  130;  20  Am.  Rep.  175.  payment  to  B  for  B's  injury  then  re- 

Al though  a  road  be  defective,  no  re-  suiting.  Grimes  v.  Keene,  52  N.  H.  330. 
covery  can  be  had  of  the  town  for  an  A  town  that  had  prepared  a  good 
injury  not  proven  to  be  caused  there-  road-bed  west  of  a  stone  protruding 
by.  The  liability  is  not  affected  by  eight  inches,  was  held  liable  for  an  in- 
Nerv  Hampshire  Laws  (1887),  ch.  10 1,  jury  from  a  traveler's  colliding  there- 
requiring  the  surveyor  in  June  and  with,  in  passing  east  of  it  in  a  roadway 
August  to  remove  loose  obstructions,  wherein  went  almost  the  entire  travel. 
Judd  V.  Claremont  (N.  H.  1892),  23  Saltmarsh  f.  Bow,  56  N.  H.  428.  So, 
Atl.  Rep.  427.  also,  in  case  of  a  highway  turn-out  into 

In  an  action  for  injuries  to  a  traveler  a  private  way.    Stark  v,  Lancaster,  57 

on  the  highway,  evidence  that  the  de-  N.  H.88. 

fendant  had  previously   directed  that  A  town  was  held  to  be  liable  for  a  de- 

her  horse  be  shod  to  remedy  the  fault  of  feet  in  a  highway  crossing,  though  it 

stumbling,  is  admissible.     Sprague  v,  was  caused    by   a  railroad  company. 

BriRtol,  63  N.  H.  430.  Sides  v,  Portsmouth,  59  N.  H.  24. 

The    selectmen's    admission    of  the  Further,   as  to  what  circumstances 

toirn's  liability  for  a  highway  accident,  the  jury  are  to  consider  in  determining 

is   proper  evidence  against  the  town,  a  town  s  liability  for  injury  from  an  al- 

Gray  v.  Rollinsford,  58  N.  H.  253.  leged  defect,  see  a  case  of  one  traveling 

As  to  when  the  town's  knowledge  of  in  the  night  without  a  light,    Daniels 

the  defect  will  be  presumed,  see  Howe  v.  Lebanon,  58  N.  H.  284 ;  wheelmarks 

V.  Plainfield,  41  N.  H.  135.  upon  a  log,  rlumer  v,  Ossipee,  59   N. 

The  town's  liability  to  keep  a  high-  H.  55;  the  selectmen's  unqualified  offer 

way  in  repair  is  to  be  presumed  until  to  indemnify.  Gray  v,  Rollinsford,  58 

actual    discontinuance.      Winship    v,  N.  H.  253;  town's  denial  of  road's  statu- 

Enfield,  42  N.  H.  197.  tory  establishment,  Tilton  v.  Pittsfield, 

In  an  action  for  injury  from  defect  of'  58  N.  H.  327. 

a  highway,  the   town   is   estopped   to  In  Neiv  Jersey^  although  a  munici- 

plead  that  a  portion  thereof  was  laid  palityisliablefor  personal  injuries  from 

out  wider  than  the  petition  prayed  for.  an  obstruction  or  hole  in  a  street  or 

Proctor  V,  Andover,  42  N.  H.  348.     So,  sidewalk,  the  author  thereof  is  primarily 

also,  as  to  pleading  other  irregularities  liable  to  the  par^  injured.    Durant  v, 

in  the  selectmen's  proceedings.     Hay-  Palmer,  29  N.  J.  L.  544.    Incaseofper- 

wood  V,  Charlestown,  43  N.  H.  61.  sonal  injury  from  a  defective  sidewalk, 

The    fact  that  a  traveler  failed   to  a  townsnip  is  suable  only  for  such  neg- 

obey  the  law  to  keep  to  the  right,  was  lect  as  makes  all  townships  liable  under 

held  not  to  preclude  him  for  recovering  the  act  of  1859,  (  20;  the  application  is 

of  the  town  for  injury  from  his  sleigh's  limited  by  Pamph.  Acts  (1860),  p.  554, 

colliding  with  a  snow-covered  log  on  and  1874,  p.  237.     Dupuy  v.  Union  Tp., 

•  the  left  side  in  passing  a  heavily  loaded  46  N.  J.  L.  269.     Surface  water  is  a 

sled.    Gale  v.  Lisbon,  52  N.  H.,  174.  common  enemy  to    each    landowner; 

As  to  the  invalidity  of  the  Sunday  and  a  municipality  is  not  liable  for  dam- 
defense  to  a  traveler's  action  against  the  ages  from  its  flowage  down  a  new  street 
town,  for  injury  from  a  highway  defect,  passing  over  the  crest  of  a  hill,  and  con- 
see  Dutton  v,  Weare,  17  N.  H.  34;  43  nected  with  transverse  streets,  unless 
Am.  Dec.  590.  drawingoffthe  water  of  a  natural  water- 
In  general,  the  practice  of  neighbor-  course.  Union  v,  Durkes,  38  N.J.  L.  21. 
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A  township  is  liable  for  damages  from  water- works,  of  a  street  defect,  was 

the  diversion  of  surface  water  from  its  held  to  be  that  of  the  village,  and  to 

natural  flow  in  street  grading.    West  render  it  liable  for  a  consequent  injury. 

Orange  Tp.  v.  Field,  37  N.J.  Eq.  600.  Deyoe  v.  Saratoga  Springs,  i  Hun  (N. 

The  statutory  recovery  for  injuries  Y.)  341. 

from  a  defective  "  road,"  was  held  not  The  New  Tork  Law  of  1889,  ch.  453, 

to  apply  to  a  street.     Rah  way  v.  Car-  did  not  diminish  the  duties  of  highway 

ter  (N.J.  1893),  26  Atl.  Rep.  96.  commissioners.    That  of  1881,  ch.  700, 

In  New  Tork,  as  to  the  requisites  of  substituted  the  corporate  liability  of  the 

notification   to  the   highway  commis-  town  for  the  individual  liability  of  the 

sioners,  of  the  defect,  see  Embler  v,  courts.    That  of  1890,  ch.   5W,  ^  16, 

Wallkill,  133  N.  Y.  333.  made  the  town  liable  for  injury  from  a 

In  an  action  against  a  village  for  an  defect  existing  through  the  commis- 

injury  from  a  defect  occasioned  by  the  sioners'    negligence.     McGuinness    v. 

village  itself — e.  g.,  in  packing  a  wa-  Westchester,  66  Hun  (N.  Y.)  356. 

ter  main — no  proof  of  notice  is  neces-  The  New  York  Law  of  1881,  ch.  700, 

sary.    Riddle  v,  Westfield,  65  Hun  (N.  transfers  from  the  town  to  the  highway 

Y.)  433.  commissioner  the  liability   for  injury 

As  to  the  requisites  of  notice  of  in-  from  his  neglect  of  duty,  although  that 
jury  from  a  highway  defect  under  the  officer  still  must  make  reparation. 
New  Tork  Law  of  1890,  ch.  568,  (  16,  Thus,  the  liability  of  a  town  for  a  de- 
see  Olmstead  v.  Pound  Ridge,  71  Hun  fective  highway  is  commensurate  with 
(N.  Y.)  25.  As  to  notice  of  claim  un'  that  of  the  highway  commissioners  be- 
der  New  Tork  Laws  (1889),  ch.  440,  fore  the  act.  Bryant  v,  Randolph,  133 
see  Freligh  v,  Saugerties,  70  Hun  N.  Y.  70.  Compare  Clapper  z>.  Water- 
(N.  Y.)  589.  ford,  131  N.  Y.  382 ;  Glasier  v,  Hebron, 

In  the  iVtfw  Tork  Law  of  1886,  ch.  131  N.V. 447;  Whitney  v.  Ticonderoga, 

573,  which  limits  to  one  year  actions  127  N.  Y.  40. 

against  a  municipality  for  personal  in-  In  an  action  for  injuries  from  a  bridge 
jury,  the  requirements  of  notice,  etc.,  defect,  the  plaintiff  cannot  adduce  evi- 
ls not  inconsistent  with  that  of  the  Buf-  dence  of  repairs  made  by  the  town  high- 
falo  charter  requiring  presentation  of  way  commissioner  after  the  accident, 
the  claim  to  the  common  council,  and  Getty  v,  Hamlin,  137  N.  Y.  636. 
must  nevertheless  be  complied  with.  The  fact  that  a  railroad  company  is, 
Curry  v.  Buffalo,  135  N.  Y.  366.  in  the  first  instance,  to  determine  the 

Existence  of  a  hole  in  a  sidewalk  for  method  of   restoration  of  a  highway 

two  or  three  weeks,  was  held  sufficient  crossing,  does  not  exonerate  a  town  from 

to  charge  the  town  with  notice.    Foels  liability  for  injuries  from  the  dangerous 

V.  Tonawanda  (Supreme  Ct.),  27  N.  steepness  or  sharpness  of  curve  of  the 

Y.  Supp.  1 13.  approaches.    Bryant  v.  Randolph,  14 

Existence  of  a  hole  in  a  sidewalk  for  N.  Y.  Supp.  844;  60  Hun  (N.  Y.)  581. 

four  years,  was  held  to  show  negligence  Under  the  statutory  limitation  of  six 

of  the  municipal  officers.    In  this  case,  years,  a  highway  loses  its  legal  charac- 

an  action  for  the  breaking  of  both  bones  ter  as  such,  if  impassable  for  that  pe- 

of  a  leg  in  a  hole  in  a  sidewalk,  a  ver-  riod,  although  the   non-user  was  first 

diet  for  $5000  was  held  not  to  be  ex-  caused  by  a  trespasser.  Horey  v.  Haver- 

cessive.     Beltz  v.  Yonkers  (Supreme  straw,  134  N.  Y.  273. 

Ct.),  26  N.  Y.  Supp.  106.  The  rule  that  long    continuance  of 

Municipal  officers  may  properly  await  the  bad  condition  is  not  proof  that  the 
a  change  of  temperature  before  entirely  highway  was  not  dangerous,  was  ap- 
clearing  a  sidewalk  of  ice.  Durr  v,  plied  in  an  action  against  a  town  for  in- 
Green  Island,  71  Hun  (N.  Y.)  360;  jury  from  a  sleigh  slipping  off  an  em - 
Kleng  V.  Buffalo,  72  Hun  (N.  Y.)  541 ;  bankment  without  other  fender  than  an 
Taylor  v,  Yonkers,  105  N.  Y.  206 ;  59  earth  filling  at  a  diagonal  water-bar. 
Am.  Rep.  493.  Lane  v,   Hancock,  67   Hun    (N.   Y.) 

The  highway  commissioner's  knowl-  623.     Compare  the  case  of  a  sand  pile 

edge    of   a    long    existing    excavation  remaining   five  months.       Tiers    v. 

without  guard,  was  held  sufficient  to  New  York  (Supreme  Ct),  36  N.  Y. 

impose  liability  upon  the  town  for  a  Supp.  688. 

consequent  personal  injury.     Smith  i;.  A  town  is  not  obliged  to  prepare  the 

Clarkstown,  69  Hun  (N.  Y.)  155.  entire  width  of  the  highway  for  the  pub- 

The  knowledge  of  the  superintendent  lie  use.  One  driving  a  top-heavy  loaded 

employed  by  commissioners  of  village  sleigh    upon  the    untraveled  portion, 
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was  held  chargeable  with  contributory  2l0r>(  Village  Law  of  1889,  ch.  440.    Ar- 

negligence,  notwithstanding  an  af-  thur  v.  Glens  Falls,  66  Hun  (N.  Y.)  136. 

leged  encroaching  fence-post.    Cleve-  A  pedestrian's  knowledge  of  an  icj 

land  V.  Pittsford,  71  Hun  (N.  Y.)  552.  sidewalk  before  the  accident,  was  held 

Whether  one's  driving  his  truck  upon  to  preclude  recovery  for  a  personal  in- 

a  portion  of  the  approaches  to  a  bridge  jury.     Weston  v,  Troy,  139  N.  Y.  281. 

intended  for  foot  passengers  only,  would  Compare  Kleng  v,  Buffalo,  73  Hun  (N. 

preclude   his  recovery   of  the   munic-  Y.)  5^1. 

ipality  for  his  injury  from  the  struc-  A  village  was  held  to  be  liable  for  an 

ture's  giving  way,  see  Fisher  v.  Cam-  injury  from   a  defective  sidewalk,  al- 

bridge,  133  N.  Y.  527.  though  the  trustees  were  primarily  re- 

Whether  a  stone  placed  in  a  street  to  sponsible  for  its  condition.     Haskell  v, 

protect  a  tree  from  vehicles  is  an  ob-  Penn  Yan,  5  Lans.  (N.  Y.)  43. 

struction  for  which  the  village  is  liable.  The  acceptance  of  an  abutter's  side- 

is  a  question  for  the  jury!     Dougherty  walk  by  a  village  may  be  shown  by  the 

V,  Horseheads  (Supreme  Ct.)}  26  N.  Y.  trustees'  acquiescence  in  its  use,  render- 

Supp.  642.  ing  the  village  liable  for  an  injury  from 

The  fact  that  a  street-railway  com-  its  defects.  Hiller  v,  Sharon  Springs, 
pany  had  torn  up  the  street  and  an  in-  28  Hun  (N.  Y.)  344^ 
junction  had  been  applied  for,  was  held  A  village  having  power  to  repair 
not  to  relieve  a  municipality  from  lia-  streets  and  prevent  obstructions,  was 
bility  for  personal  injury  from  a  defect-  held  liable  for  an  injury  from  a  defect- 
ive crossing.  Dale  v,  Syracuse,  71  ive  sidewalk  built  without  its  author- 
Hun  (N.  Y.)  449.  ity.     Saulsbury  V.  Ithaca,  94  N.  Y.  27 ; 

A  municipality  was  held  not  to  be  46  Am.  Rep.  122. 

liable  for  an  injury  to  a  pedestrian  who,  A  village  permitting,  for  three  weeks, 

in   the   night,   stepped    in  a  drainage  drippings    to    accumulate    and    freeze 

opening  between  the  ends  of  two  curb-  three  feet  high  on  a  sidewalk,  was  held 

stones  not  on  the  sidewalk  nor  at  the  liable  for  consequent  injury  to  a  pedes- 

termination  of  a  cross-walk.     Harrigan  trian.    Pomfrey   v,  Saratoga   Springs, 

V.  Brooklyn,  67  Hun  (N.  Y.)  85.  104  N.  Y.  459. 

An  abutter  has  no  vested  interest  in  Further,  as  to  what  facts  the  jury  are 

the  grade  of  a  street  as  established.   His  to  consider  in  determining  the  liability 

right  to  recover  for  change  thereof  de-  of  a  town  or  village  for  injuries  from 

pends  entirely  upon  statute.     Smith  v,  alleged  highway  defects,  see  the  case  of 

White  Plains,  67  Hun  (N.  Y.)  81.  an  unguarded   ravine  bridge.     Maxim 

A  pedestrian  injured   by  an  ice  for-  v.  Champion,  50  Hun   (N.  Y .)  88.  For 

mation  from  an  unauthorized  awning  a  case  of  commissioners*  knowing  that 

over  a  sidewalk,  must  seek  a  remedy  fenders  had  been  washed  away,  see  Fay 

against  the  municipality  and  not  against  v,  Lindley,  58  Hun  (N.  Y.)  doi;  a  case 

the  proprietor.     McConnell  v.  Bostel-  of  a  horse's  stumbling  on  loose  stones 

mann,  72  Hun  (N.  Y.)  238.  and  being  precipitated  down  an  em- 

An  abutter  interfering  with  a  side-  bankment,  Reid  v,  Ripley,  59  Hun  (N. 

walk — €,g,^  by  water  from  a  locomotive  Y.)  628. 

tank    freezing  — ^was    held  liable  to  a  A  town  was  held  not  to  be  liable  for 

woman  injured  by  failure  to  restore  it  injuries  from  an  obstruction  in  a  high- 

to  a  safe  condition;  she  need  not  sue  the  way,  consisting  of  a  culvert  over  an 

municipality.    Thuringer  v.  New  York  overflow  passage  from  the  New  York 

Cent.,  etc.,  K.  Co.,  71  Hun  (N.  Y.)  526.  City  aqueduct,  built  by  that  city  under 

So,  also,  as  to  obstructing  by  goods.  Mc-  legislative  authority.     Riley  t;.  Green- 

Carten  v.  Flagler, 69  Hun  (N  Y.)  134.  burgh  (Supreme  Ct.),  3  N.Y.  Supp.  322. 

Requisites  of  procedure  under  New  As  to  the  liability  of  a  municipality 

Torh  Law  of  1890,  ch.  561,  in  an  action  to  a  mill  owner  for  pollution  from  a  de- 

against  the  municipality  for  a  personal  fective  sewer,  see  Schriver  v,  Johnston, 

injury,are  found  in  Eagant;.  Rochester,  71  Hun  (N.  Y.)  232. 

60  Hun  (N.  Y.)  331.  A  municipality  neglecting  after  no- 

In  an  action  for  injury  from  an  icy  tice  to  change  its  plan  of  a  sewer,  was 

sidewalk,  evidence  of  the  cause  of  the  held  liable  to  one  consequently  injured, 

accumulation  is  not  admissible  without  Munk i;. Watertown, 67  Hun  (N.Y.)  261. 

allegation  in  the  complaint.     Woolsey  A  village  is  not  liable  to  an  insurance 

V.  EllenviUe,  69  Hun  (N.  Y.)  489.    The  company  for  the  destruction  of  insured 

complaint  must  allege  notice  and  pre-  property  through  the  insufficiency  of 

sentatton  oi  the  claim  under  the  New  the    water  supply   to  extinguish  fire. 
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Springfield  F.,  etc.,  Ins.  Co.  v,  Keese-  is    liable   for   personal   damages   from 

ville  (Supreme  Ct.)i  26  N.  Y.  Supp.  water  thrown   upon   a  highway   bj  a 

1094.  borough,  if  the  township  had  accepted 

As  to  the  liability  of  a  municipality  the  burden.  West  Bellevue  v.  Huddles- 

to  a  riparian  neighbor  for  diversion  of  ton,  i  Mon.  (Pa.)  129. 

a  stream,  see  Ordway  v.  Canisteo,  66  A  township  is  bound  to  construct  a 

Hun  (N.  Y.)  569.  highway   or  bridge  only  according  to 

A    municipality  was  held  liable  for  its  probable  use  in  view  of  the  common 

injury   to  private   property   from    the  travel   and   business  over  it.     A  trac- 

noise  and  vibration  of  pumping  works,  tion  engine  thereon  was  held  to  be  a 

Morton  v.  New  York,  140  N.  Y.  207.  nuisance.      Com.    r.    Allen,    148    Pa. 

As  to  the  liability  of  a  municipality  St.  358. 

for  nuisance  of  discharge  of  rockets.  The   rule  that  a  municipality  is  not 

see   Speir   v.   Brooklyn,   139   N.  Y.  6.  required  to  assume  that  its  bridges  will 

As  to  the  liability  to  a  pier  owner  for  be  used  in  ah  extraordinary  manner, 

dumping,  necessitating  extra  dredging,  was  applied  to  an  action  to  recover  of  a 

see  Hill  v.  New  York,  139  N.  Y.  495.  township   for  the  breaking  down  of  a 

In  O^fo,  as  to  a  landowner's  remedy  steam  traction   threshing  machine, 

for  damages  in  the  locating  of  a  town-  Clulow  v,  McClelland,  151  Pa.  St.  583, 

ship  road,  etc.,  see  Frevert  v.  Finfrock,  folio-wing  McCormack  v.  Washington 

31  Ohio  St.  631.  Tp.,  112  Pa.  St.  583. 

The  statutory  requirement  that  a  vil-  A  municipality  is  not  bound  to  take 
lage  shall  cause  the  streets '*  to  be  kept  precaution  against  extraordinary  con- 
open  and  in  repair  and  free  from  nui-  junction  of  circumstances ;  e.  g.^  that  a 
sance,'*  was  held  not  to  render  it  liable  traveler  familiar  with  a  road  and  stone- 
for  a  personal  injury  from  its  author!-  pile,  will  so  drive  that  his  horses,  star- 
ties*  neglect  to  prevent  a  disorderly  tied  by  the  firing  of  guns,  will  crush 
assemblage  from  firing  a  cannon  there-  his  leg.  Hieffer  v,  Hummelstown,  151 
in.  Robmson  v,  Greenville,  43  Ohio  Pa.  St.  304. 
St.  935 ;  51  Am.  Rep.  857.  A  municipality  is  not  bound  to  pave 

In  Pennsyhmniay  a  township  is  liable  a  street  to  meet  the  requirement  of  a 

for  a  personal  injury  from  a  defective  new  and  unusual  use  or  wants  special 

road  kept  open    by  its  authorities,  al-  to  a  particular  abutter.    One  opening  a 

though    on  ground    condemned    by  a  rag  and  paper  warehouse  on  a  narrow 

railroad   company.     Aston  Tp.  7^  Mc-  alley   paved    with  cobble    stones,  and 

Clure,  102  Pa.  Stt  322.     A  township   is  getting  it  into  bad  condition  with  heavy 

liable  for  a  defect  in  a  highway  substi-  teams,  was  held  not  entitled  to  recover 

tuted  by  a  railroad  company,  but  under  of  the  municipality  for  a  consequent  in- 

the  township's  care.     Dalton  v.  Upper  jurv  to  a  horse  and   truck.     Megargee 

Tyrone  Tp.,  137  Pa.  St.  18.     A   town-  v,  f'hiladelphia,  153  Pa.  St  340. 

ship  is  not  liable  for  damages  from  a  A   traveler  assuming  a  known  risk, 

latent    defect    in   a  bridge,  unless  the  and   driving  with  loose  rein  upon  an 

surpervisors  had  notice  thereof  and  a  embankment  slope  at  a  road  curve,  was 

reasonable  time  to  repair.  Zimmerman  held  not  entitled  to  recover  from  the 

T'.  Conemaugh  (Pa.  1886),  2  Cent,  township    for    the    consequent  injury. 

Rep.  361.  Mueller  v,  Ross  Tp.,  152  Pa.  St  399. 

Under  the  local  act  (Pennsylvania  C<?m/<ir*  Lynch  r.  Erie,  151  Pa.  St.  381. 
JL.  1869,  p.  635),  imposing  on  ^  each  One  knowing  of  a  defect  in  a  cordu- 
taxpayer"  the  duty  of  making  and  re-  roy  road,  yet  assuming  the  risk  of  up- 
pairing  foot-walks  (his  hill  therefor  to  setting  his  wagon  by  driving  over  it, 
be  deducted  by  the  supervisors  from  his  was  held  not  entitled  to  recover  of  the 
road  tax),  the  township  was  held  not  to  township  for  the  consequent  Injury, 
be  liable  for  personal  injuries  from  a  Winner  v.  Oakland  Tp.,  158  Pa.  St  405. 
defect  therein.  Chartiers  Tp.  v,  Lang-  A  township  was  held  not  liable  for 
don,  114  Pa.  St.  541;  Langdon  v.  thealmostimpassibilityof  a  public  road, 
Chartiers  Tp.,  131  ra.  St.  77.  dueto  wet  weather  and  miry  soil.  Brend- 

A  township  was  held  not  to  be  liable  linger  zr.  New  Hanover  Tp.,    14S  Pa. 

for  damages  from  an  overflow  caused  St.  93. 

by  an  error  of  judgment  of  its  supervis-  A  municipality  was  held  liable  for 

ors,  in  the  erection  of  a  bridge.     Shieb  negligentlj'  allowing  material,  in  grad- 

V.    Collier  Tp.  (Pa.  1887),  11    Atl.  ing  a  street,  to  fall  upon  an  abutter's 

Rep.  366.  garden    and    shrubberj',    Gardner    v. 

The  township,  and  not  the  borough,  Scranton  City,  i  Pa.  Dist.  R^p.  805. 
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As  to  what  is  due  care  on  the  part  of  a  defect  in  such  superstructure.    New 

a  municipality  in  leaving  a  pool  or  well  Tp.  t>.  Davis,  77  Pa.  St.  317. 

open  to  access  by  children  on  the  pub-  A  township  is  not  exonerated  from 

lie  grounds,  see  carthold  v.  Philadel-  liability  for  injuries  from  its  omission 

phia,  154  Pa.  St.  109.  to  erect  barriers  necessary  for  the  safety 

As  to  whether  a  municipality  is  liable  of  travelers,  by  its  want  of  power  to 
for  an  injury  or  death  from  allowing  tax  itself  beyond  one  per  cent,  on  the 
the  repeated  placing  of  machinery  and  county  valuation.     Scott  Tp.  v,  Mont- 
castings  on  a  sidewalk,  see   Davis   v.  gomery,  95  Pa.  St.  444. 
Corry,  154  Pa.  St.  598.  A  township  was  held   liable  for   an 

The  duty  of  a  township  to  guard  a  injury  from  a  defect  primarily  caused 

highway  is  not  affected  by  the  concur-  by  a  railway  company,  but  allowed  to 

rent  use  of  the  way  as  a  log-way.    Kel-  continue.     Aston  v,  McClure,  102  Pa. 

ley  V,  May  berry  Tp.,  154  Pa.  St.  440.  St.  302. 

A  municipality  leaving  for  weeks  a  As  to  what  circumstances  the  jury 

street  water-pipe  or  stop-cock  so  out  of  are    to    consider    in    determining  the 

repair  as  easily  to  frighten  horses,  was  town^s   liability   for    injuries   from   an 

held  liable  for  a  consequent  personal  alleged  highway  defect,  see   Easton  v, 

injury.    Baker  v.  North  East  Borough,  Nen,  102  Pa.  St.  474;  43  Am.  Rep.  213. 

151  Pa.  St.  234.  In  Rhode  Island^  a   town   allowing 

Notice  to  a  person,  prior  to  his  elec-  snow,  alter  twenty -four  hpurs,  to  ob- 

tion  as  burgess,  of  a  defect  in  a  side-  struct  a  team  in  a  highway,  is  finable 

walk,  was  held  not  to  render  the  bor-  not  less  than  $10,  nor  more  than  $100, 

ough  liable.    Lohr  v.  Philipsburgh,  154  unless  the  surveyor  had  begun  removal. 

Pa.  St.  246.  and   completes   it  within    three  days. 

A  municipality  was  held  liable  for  Rhode  Is iand  Fuh,  Stat.  (1882),  p.  172. 
damage  to  an  abutter's  land  from  an  A  town  or  city  charged  with  a  public 
overflow  caused  by  the  negligent  con-  duty  in  consideration  of  valuable  privi- 
struction  of  a  bridge.  Krug  r.  St.  leges,  is  liable  to  a  person  suffering 
Mary's,  152  Pa.  St.  Tfi^  folio-wing  Al-  special  injuries  from  its  neglect  of  such 
lentown  V.  Kramer,  73  ra.  St.  406.  duty;  as  to  the  application  of  the  doc- 
Further,  as  to  municipal  liability  for  Xxin'toi  respondeat  superior  \Xi<tre\iiy^^e. 
injuries  from  a  defect  in  a  sidewalk,  see  the  case  of  a  street  rendered  unsafe  by 
Feather  v.  Reading,  155  Pa.  St.  187.  the   water  commissioners  throwing    a 

A  township  was  held  not  to  be  bound  stream    from    a    hydrant,    frightening 

so  to  build  a  bridge  as  to  support  a  horses.     Aldrich  v.  Tripp,  11  R.I.  141; 

steam   threshing  machine   transported  23  Am.  Rep.  434. 

by  a  traction  engine.     McCormick  v.  A  town  is  liable  for  personal  injury 

Washington,  112  Pa.  St.  185.  from  a  highway   defect,   although  an 

Where  a  woman's  horse  took  fright  accident — e.  g,^  rain  falling  and  freezing 

at  piles  of  lumber  projecting  into  the  on    loosened  cobble-stones — concurred 

highway,  ran  away,  and  was  killed,  it  as  a  proximate  cause,  if,  without  the 

was  held  that  the  township  was  not  ex-  defect,  such  disaster  would   not  have 

onerated  from  liability  merely  because  resulted.     Hampson  z\  Taylor,   15  R. 

the  person  causing   the   nuisance  was  I.  83. 

also  responsible.     North  Manheim  Tp.  A  Rhode  Island  statute  of  1798,  re- 

V.  Arnold,  119  Pa.  St.  380.  quired  towns  to  keep  highways  **safe 

Where  a  road  was  fifteen  feet  wide  and  and  convenient  for  travelers  at  all  sea- 

sufficiently    passable,   a  township  was  sons "      The   court  declined  to  lay  it 

held  not  to  be  liable  for  an  injury  from  down   as  a  rule  of  law  that  treading 

a  horse's  taking  fright  at  a  long  pile  of  down    snow    so   the  sidewalk  be  not 

quarry -stones.  Jackson  Tp.  v,  Wagner,  blocked  up,  was  sufficient ;  it  is  for  the 

127  Pa.  St.  184.  jury    to  determine   from  the    circum- 

A  borough  was  held  not  to  be  liable  stances  of  each   case.     Providence  v. 

to  an  abutter  for  damage  from  an  over-  Clapp,  17  How.  (U.  S.)  161. 

flow  of  a  natural  water-course  from  a  The  statute  requiring  towns  to  keep 

highway  in  possession   of  a   turnpike  highways  in  good  repair,  was  held  not 

company,  without  proof  of  having  as-  to  apply  to  a  large  show-board  falling 

sumed  control  thereof.    Buchert  v.  Boy-  upon  a  pedestrian.   Taylor  v,  Peckham, 

ertown  (Pa.  1889),  17  Atl.  Rep.  190.  8  R.  I.  349. 

A  township  having  authority  to  build  No  notice  to  a  town  in  Rhode  Is- 

a  superstructure  to  render  safe  a  rail-  land  was  necessary  to  render  it  liable 

way's  bridge,  is  liable  for  an  injury  from  for  an  injury  from  a  highway  defect. 
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Hull  V.  Richmond,  3  Woodb.  &  M.  surveyor  told  him  that  after  passing  a 

(U.  S.)  337.  certain  other  defect  he  could  **  get  along 

An  abutter  cannot  maintain  an  action  safe  enough/*  was  held  admissible.  So, 

against  the  town  for  damages  from  the  also,  evidence  of  the  surveyor's  official 

escape  of  surface  water  from  the  high-  means    to    make    repairs    seasonably, 

way,  resulting  from   usual   change  of  Clark  v,  Corinth,  41  Vt.  449.     So,  also, 

grade    presumably    contemplated  and  is  admissible  parol  evidence  of  acts  of 

paid  for  at  the  laying  out.      Wakefield  the  town  officers.     Emery  v.  Washing- 

V.  Newell,  12  R.  I.  75;  34  Am. Rep. 598.  ton,  Brayt.  (Vt.)   130.     So,  also,  in  an 

Otherwise,     if    from    unusual   change  action  for  injury  from  a  defect  in  a  new 

thereof.     Inman  v.  Tripp,  11  R.  I.  520.  road,  evidence  that  the  selectmen  had 

In  Vermont^  where  the  count}'  court  discontinued    the  old    road;   and  this, 

ordered  a  bridge  to  be  built  at  the  joint  though    some  other  person   had   torn 

expense  of  four  towns,  and  the  town  at  away  their  fence  across  the  new  one; 

which  one  end  was  located  maintained  they  knowing  and  not  replacing.  Blod- 

the  approach  thereto  at  its  own  expense,  gett  v,  Royalton,   17  Vt.  41;  42  Am. 

it  was  held  that  all  four  were  liable  for  Dec.  476.    But  evidence  of  mere  con- 

a  personal  injury  from  a  defect  in  such  sent  by   the  selectmen  that  one  may 

approach.    Tyler  v,   W  i  1 1  i  s  t  o  n,  62  travel  on  a  road,  will  not  render  the 

Vt.  269.  town  liable  for  an  accident;  there  must 

A  town  is  not  liable  for  an  injury  have  been  some  act  recognizing  it  as  a 

which  is  the  result  of  causes  that  com-  highway.      Blodgett   v,    Royalton,   14 

mon  sagacity  and  forecast  on  the  travel-  Vt.  288.    As  to  what  is  tantamount  to 

er's  part  could  have  anticipated  and  pro-  a  formal  opening  of  a  highway  render- 

vided  against.    Noyes  v.  Morristown,  ing  the  town  liable  for  defects  therein, 

I  Vt.  353;  Briggs  V.  Guilford,  8  Vt.  264;  see  Whitney  v.  Essex,  42  Vt.  520. 

Lester  V.  Pittsford,  7  Vt.   158;  Kelsey  No  action  lies  under  Vermont  Gen. 

V,  Glover,  15  Vt.  708.  Stat.,  ch.  25,  §  41,  making  two  towns 

A  town  is  not  liable  for  an  injury  or  jointly  liable  for  an  injury  from  a  de- 
death  resulting  from  the  insufficiency  feet  in  a  bridge  erected  by  them,  if 
of  a  road  that  has  never  been  accepted  only  one  of  the  towns  has  received  the 
by  it  or  dedicated  to  public  use.  So  statutory  notice.  Brown  v,  Fairhaven, 
held,  where,  owing  to  the  impassability  ,  47  Vt.  386. 

of  a  bridge  during  repairs,  the  highway  The  statutory  prohibition  of  fast 

surveyor  and  others,  without  official  di-  driving  upon  a  bridge,  was  held  not  to 

rection,  repaired  an  old  fordway,  and  a  apply  to  one  driving  faster  than  a  walk 

physician,  for  considerations  of  haste,  upon  the  approaches,  so  as  to  prevent 

preferring  the  fordway    to   a   circuit-  his  recovering  for  injuries  from  a  de- 

ous  route,  though  knowing  the  stream  feet  in  a  trestle.     Weeks  v,  Lyndon,  54 

was   rapidly    rising,    drove    in   and  Vt.  638. 

was   drowned.     Hyde   v,  Jamaica,   27  A  village's  acceptance   of  a  charter, 

Vt.  443.  giving  it  merely    supervision    of  the 

A  town's  responsibility  as  to  the  re-  highway,  was  held  not  to  impose  there- , 
moval  of  private  proper^  from  a  high-  on  liability  for  an  injury  from  a  high- 
way when  consisting  of  objects  liable  way    defect.     Parker    v,    Rutland,   56 
to  scare  horses — e,  g,^  charred  bales  of  Vt.  224. 

hay  near  a  railway   depot — is  higher  A  town  is  liable  for  an  injury  from  a 

than  in  case  of  objects  incident  to  the  defect  in  a  margin  which  its  authorities 

soil  and  country.     Morse  v.  Richmond,  have  suffered  to   become,  by    use  or 

41  Vt.  435 ;  98  Am.  Dec.  600.  otherwise,  a  part  of  the  roadway.    Pot- 

The  rule  restricting    a    town's    Ha-  ter  v.  Castleton,  53  Vt.  435. 

bility  as  to  the  traveled  portion  of  the  A  town  was  held  to  be  liable  for  an 

highway',  was  applied  in  a  case  of  in-  injury  to  a  traveler  from  the  defective 

jury  to  a  pedestrian  from  a  defect  in  the  condition   of  a   so-called  winter  road, 

planking  of  the  platform  of  an  old  hay-  running  parallel    with    an   impassable 

scale,  over  which  at  fifteen  feet  distance  highway,  and  used  by   the   public  for 

from  the  regular  cart  rut  was,  for  twenty  many  winters.     Coates  v.  Canaan,  51 

years,  a  natural    footpath,    which  the  Vt.  131. 

town  had  never  assumed  to  keep  in  re-  Further,  as  to  what  circumstances  the 

pair.     Whitney  v.  Essex,  38  Vt.  270.  jury  are  to  consider  in  determining  the 

In  an  action  by  a  tin  peddler  for  an  in-  "  sufficiency  "  of  a  highway,  see  a  case 

jury  caused  by  a  defect  in  a  "  neighbor-  involving  the  width  of  a  track  beaten 

hood  road,"  evidence  that  the  highway  in  snow.  Sessions  v,  Newport,  23  Vt. 
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9;  Barton  r.  Montpelier,  30  Vt.  650;  a  no  authority  to  work  it  as  a  public 
case  of  coasting  not  forbidden  bj  the  highwaj.  &)gieT;.  Waupun,  75  Wis.  i.. 
selectmen ;  Hutchinson  v.  Concord,  41  A  town  sued  for  injury  from  a  horse's 
Vt.  371 ;  98  Am.  Dec.  584;  ground  sink-  taking  fright  in  the  evening  at  an  ob- 
ing  through  a  latent  defect,  Prindle  v.  ject  in  the  road — e,  g.^  a  mortar-box — > 
Fletcher,  39  Vt.  255 ;  purposes  of  a  may  not  show  that  horses  went  by  dur- 
*^pent  road,"  Loveland  v.  Berlin,  27  ing' the  da^  without  fright.  Bloor  v. 
Vt.  713 ;  a  log,  although  not  in  a  space  Delafield,  69  Wis.  273. 
not  embraced  in  the  original  road  sur-  A  traveler  familiar  with  the  locality, 
vey,  Bagley  v,  Ludlow,  41  Vt.  42c ;  and  venturing  to  cross  a  stream  swollen 
descending  a  hill  with  horses  smooth-  by  an  extraordinary  freshet,  must  use 
shod  behind,  and  wheels  unconfined,  care  commensurate  with  the  risk.  Hop- 
Allen  XK  Hancock,  16  Vt.  230 ;  abutter's  kins  v.  Rush  River,  70  Wis.  10. 
excavation  outside  the  traveled  track,  The  Wisconsin  Law  of  1889,  ch.  471, 
Rice  v,  Montpelier,  19  Vt.  470 ;  an  un-  making  a  town  or  city  liable  for  injury 
guarded  embankment  six  inches  outside  from  a  street  defect,  applies  to  a  case 
the  highway.  Drew  v,  Sutton,  55  Vt.  of  injury  from  a  defect  caused  by  neg- 
586;  45  Am.  Rep.  644;  running  away  ligence  or  default  of  a  person,  whether 
habits  of  a  team,  Cheney  v.  Ryegate,  or  not  sustaining  a  contract  relation  to 
55  Vt.  499.  the  town  or  city.     Kollock  v,  Madison, 

In    Wisconsin^  towns  are  liable  for  84  Wis.  458. 

damages  from  highway  defects,  in  pro-  A  town  was  held  to  be  liable  for  in- 

portion  to  their  responsibility  for  re-  juries  causing  the  death  of  a  pedestrian, 

pairs.      Wisconsin  Annot.  Stat.  (1889),  from  stepping  upon  an  upturned  nail  in 

\  1339.  a  board  near  a  sidewalk.     Pittenger  v. 

A  town  is  liable  for  injuries  from  its  Hamilton  (Wis.  1893),  55  ^*  ^ '  ^^P- 

neglect  to  notify  travelers  aeainst  us-  423. 

ing  a  side  track  as  accessible  and  as  The  fact  that  the  owner  of  a  store,  in 

much    traveled  as  the  prepared  track,  front  of  which  he  had  been  permitted 

Cartright  v.  Belmont,  58  Wis.  370.  to  put  a  hatchway  in  the  sidewalk,  was 

A  town  cannot  escape  liability  for  a  not  properly  guarding  it  when  open  at 

fatal  injury  from  a  defect  in  a  highway,  the  time  of  an  accident,  was  held  not  ^ 

by  the  facts  that  it  had  a  remedy  over  to  exempt  the  municipality  from   lia- ' 

against  its  officers,  and  that  its  means  bility  for  the  consequent  personal  in- 

of  repair  were  inadequate.    Bums  v,  jurv.     McClure  v,  Sparta,  84  Wis.  269. 

Elba,  32  Wis.  606.  As  to  liability  for  an  injury  from  the 

A  town  is  liable  for  injury  from  a  deposit  of  matter  in  the  street,  see  Ray- 
defect  in  a  highwav,  if  in  the  worked  mond  v,  Keseberg,  84  Wis.  302.  In  this 
and  traveled  part,  though  wide  enough  case  it  was  held  that  the  right  of  a  lot 
for  three  teams  abreast  Matthews  v,  owner  in  a  city,  when  building,  to  de- 
Baraboo,  39  Wis.  674.  posit  building  materials  and  earth  upon 

The  statutory  liability  refers  only  to  the  adjoining  street,  is  the  right  of  an 

roads  and  bridges  that  are  public  high-  abutter  as  such   alone  and  not  as  an 

ways,  which  the  town  is  bound  to  re-  owner  of  the  fee  of  any  part  of  the 

pair.     Green  v.  Bridge  Creek,  38  Wis.  street.     It  is  therefore  founded  on  and 

450;  20  Am.  Rep.  18.  limited  by  reasonable  necessity,  to  be 

In  an  action  against  a  town  for  in-  determined,  in  the  absence  of  municipal 

juries  from  a  defect  in  a  bridge,  it  may  regulations,   by   the  circumstances    of 

be  shown  that  at  other  points  it  was  each  particular  case.     In  an  annotation 

out  of  repair.     Spearbracker  v,  Larra-  of  this  case  in  19  L.  R.  A.  643,  it  is  said 

bee,  64  Wis.  573.  that  this  decision  seems  to  be  the  first 

A  town  and  a  village,  were  held  to  be  expressed  decision  on  the  subject.  The 
jointly  and  severally  liable  for  a  fatal  note  says  that  the  doctrine  of  the  case 
injury  to  one  navigating  a  stream,  cannot  be  deemed  in  any  sense  doubt- 
caused  by  the  negligent  management  ful  or  in  conflict  with  any  of  the  re- 
of  the  draw  of  a  bridge  controlled  by  ported  decisions  of  the  courts ;  and  ref- 
them.  Weisenberg  v.  Winneconne,  56  erence  is  made  in  the  note  to  Wood  v. 
Wis.  667.  Mears,  12  Ind.  515;  74  Am.  Dec.  222; 

One  injured  upon  a  temporary  pas-  Van    O'Linda    v.   Lothrop,   21    Pick, 

sageway  around  snow-drifts,  was  held  (Mass.)  292;  32  Am.  Dec.  261;  Palmer 

to  be  chargeable  with  knowledge,  that  v,  Silverthorn,  32  Pa.  St.  65 ;  Mallory 

the  overseer,  though  working  with  the  v,  Griffey,  85  Pa.  St.  275 ;  Hundhausen 

approval  of  the  town  supervisors,  had  v.  Bond,  36  Wis.  29. 
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b.  Coincidental  Proximate  Causes. — There  is  a  large  class 

of  torts  wherein  the  town's  negligence  is  but  one  of  two  coin- 
cidental proximate  causes.  The  general  rule  in  such  cases  may 
be  simple,  but  its  application  to  the  widely  various  circumstances 
is  multiplex.  In  the  New  England  states,  where  the  phraseology 
of  the  statutes  defining  the  responsibility  of  towns  for  the  condi- 
tion of  highways  and  bridges  is  quite  similar  or  identical,  the 
decisions  have  been  quite  uniform.  Many  cases,  especially 
the  later  ones  in  the  New  York  court  of  appeals,  turn  wholly 
upon  the  degree  of  improbability  of  the  concurring  causes,  or 
the  rarity  and  unexpectedness  of  the  conjuncture.* 

As  to    responsibility  for  an  injury  a  highway  is  **6afe,*'  see  a  case  con- 

from  a  depression  left  in  the  street  in  cerning  boulders  outside   the   traveled 

laying  a  gas-pipe,  see  Grundy  v,  Janes-  path.  Wheeler  v.  Westport,  30  Wis.  392. 

ville,  84  Wis.  574.  Where  epilepsy  developed   in  con- 

A  town  was  held  not  liable  for  dam-  sequence  of  one's  exposure  and  agita- 

ages    from    a   surface-water  overflow,  tion  in  striving  in  vain  to  rescue  his 

Champion  v,  Crandon,  84  Wis.  405.  horses  that  had  fallen  into  a  stream, 

As  to  when  failure  of  a  municipality  to  because  of  a  defect  in  a  bridge,  a  verdict 

remove  ice  from  a  sidewalk  crossing  is  for  him  against  the  town  for  $700  was 

not  actionable  negligence,  see  Chamber-  held  not  to  be  too  excessive.  Jaquish  v. 

lain  V.  Oshkosh,  84  Wis.  289.    Further,  Ithaca,  36  Wis.  108. 

as  to  injury  from  a  defective  sidewalk,  Failure  to  give  to  the  municipal  au- 

see  Woodward  v,  Boscobel,  84  Wis.  226.  thorities  the  formal  statutory  notice  of 

A  plaintiff's  knowledge  of  the  ten-  the  highway  defect,  was  held  not  to  de- 

dency  of  ice  formation  in  the  locality  of  feat  an  administrator's  recovery  for  the 

the  sidewalk  accident,  was  held  to  con-  consequent  death  of  the  intestate ;  no- 

stitute   contributory    negligence,    pre-  tice  to  one  alderman  sufficing.     Mc- 

cluding  recovery  from  the  municipality.  Keigue  v.  Janesville,  68  Wis.  50. 

Hausman  f.  Madison  (Wis.  1893),  55  ^*  '^\^&  burden  of  proving  actual  notice 

W.  Rep.  167.  to  the  town  is  on  the  plaintiff    Bailey 

In  an  action  for  injuries  from  a  de-  9).  Spring  Lake,  61  Wis.  227. 

fective  street,  a  general  denial  throws  A  finding  that  the    defendant  mu- 

on  the  plaintiflf  the  burden  of  proving  nicipality  had   *'  no  notice  "  of  the  de- 

the  statutory  filing  of  statement  for  the  fective  condition  of  the  sidewalk   be- 

town   board.     Eron   v,   Stevens  Point  fore  the  accident,  was  held  to  negative 

(Wis.  1893),  55  N.  W.  Rep.  410.  both  actual  and    constructive    notice; 

The  fact  that  a  child  seven  years  old  and  to  be  no  ground  for  reversal  for 

was  using  a  sidewalk  for  play  as  well  mere  evidence  that  the  street  commis- 

as  travel  at  the  moment  of  the  accident,  sioner  had  ordered  the  abutting  owner 

will  not  prevent  her  recovery  of  the  to  repair  the  walk  at  another  point.  Ber- 

municipality  for  the  defect  that  caused  gevin  v.  Chippewa  Falls,  82  Wis.  505. 

the  injury.    So  held  as  to  her  rolling  a  As  to  the  requisites  of  notice  under 

hoop  on  her  way  to  join  her  playmates.  Wisconsin  Rev.  Stat.,  §  1339,  also  of  al- 

Reed  xk  Madison,  83  Wis.  171.  legation  ^nd  proof  on  the  issue  whether 

As  to  what  are  admissible  special  in-  a    steamboat  on  wheels  was  a  street 

terrogatories  to  the  jury  in  an  action  obstruction     naturally     calculated    to 

by  a  child   against  a  municipality  for  frighten  horses,  see  Cairncross  v.  Pe- 

injuries  from  a  defect  in   a  sidewalk,  waukee,  78  Wis.  66.     As  to  what  defect 

see  Reed  v.  Madison  (Wis.  1893),  56  N.  in  a  road  culvert  will  render  a  town 

W.  Rep.  182.  liable  for  a  consequent  personal  injury. 

Further,  as  to  what  circumstances  see  Rumrill  v.  Delafield,  82  Wis.  184. 

the  jury  are  to  consider  in  determining  Further,  as  to  the  requisites  of  the 

a  town's  liability  for  injuries  from  an  notice  to  the  town  authorities  of  injury 

alleged  highway  defect,  see  the  case  of  from  an  alleged    highway  defect,  see 

a  runaway  horse,  Goldsworthy  v.  Lin-  Weber  v,  Greenfield,  74  Wis.  234. 

den,  75  Wis.  24.  1.  See  Negligence,  vol.  16,  p.  441; 

As  to  what  circumstances  the  jury  Highway,  vol.  9,  p.  376  «/ ^t;'^. 

are  to  consider  in  determining  whether  In  Vermont^  the  statutory  expression 
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being  *'good  and  sufficient  repair,"  C^M/af^i?  the  case  of  entangled  leading- 
Vermont  Rev.  L.  (iS8o).  ^  30439  ^^  ^^  lines,  Fogg  v,  Nahant,  98  Mass.  578. 
old  and  still  leading  case,  Hunt  v,  Pow-  A  town  may  be  liable  for  a  defect  or 
nal,  9  Vt.  411,  where  the  concurring  obstacle  in  a  highway,  although  the  in- 
cause  of  the  disaster  was  the  unscrew-  nocent  act  of  a  third  person  — e.  g.^  an 
ing  of  a  nut  from  a  tongue-bolt,  the  approaching  wagon-driver  causing  the 
court,  by  Redfield,  J.,  said  :  "In  every  entanglement  of  a  telephone  wire — con- 
case  of  damage,  occurring  on  the  curred  in  causing  the  injury.  Hayes  v, 
highway,  we  could  suppose  a  state  of  Hyde  Park,  153  Mass.  514. 
circumstances,  in  which  the  injury  A  town  is  not  liable  for  injury  to  a 
would  not  have  occurred.  If  the  team  traveler,  if  it  cannot  be  determined  what 
had  not  been  too  young,  or  restive,  or  part  resulted  from  a  highway  defect, 
too  old,  or  too  headstrong,  or  the  har-  and  what  part  from  his  own  neeligence. 
ness  had  not  been  defective,  or  the  car-  Horrigan  v.  Clarksburg,  150  Mass.  218. 
riage  insufficient,  no  loss  would  have  A  traveler  may  recover  of  a  town 
intervened.  It  is  to  guard  against  these  for  injuries  from  the  insufficiency  of  the 
constantly  occurring  accidents,  that  height  of  a  wall  as  a  barrier,  when  his 
towns  are  required  to  guard,  in  build-  horse  had  taken  fright.  Hinckley  v. 
ing  highways."  The  law  hereon  is  not  Somerset,  145  Mass.  326. 
altered  by  Vermont  Sess.  L.  (1882),  A  town  was  held  not  to  be  liable  for 
No.  13,  as  to  "insufficiency"  of  any  injuries  to  a  traveler  from  his  horse's 
bridge,  etc.  Willard  v.  Sherburne,  59  taking  fright  at  a  stone  pile  in  the  grass 
Vt.  361.  within  the  limits  of  the  highway.    Be- 

In  Vermont^  moreover,  a  town  has  mis  v.  Arlington,  114  Mass.  507. 
been  held  to  be  liable  for  injuries  re-  A  town  is  not  answerable  to  a  trav- 
ceived  by  a  traveler  while  trying  to  eler  for  injury  from  any  defect  in  a 
extricate  his  horse  that  had  broken  highway  for  which  it  would  not  be 
through  a  defective  bridge.  Stickney  liable  to  indictment,  and  vice  versa. 
V.  Maidstone,  30  Vt.  738.  But  it  has  So  held,  where  a  horse,  frightened  by 
there  been  held  that  a  town  is  not  liable  a  whippletree's  becoming  unbolted  and 
for  an  injury  caused  by  a  traveler's  hitting  his  legs,  ran  against  loose  stones 
voluntary  divergence  from  the  traveled  nearly  eight  feet  from  the  cart-rut  of  a 
path.  Rice  v.  Montpelier,  19  Vt.  470.  highway,  thirty -four  feet  wide.  How- 
Otherwise,  if  he  be  forced  into  the  ard  v.  North  Bridgewater,  16  Pick, 
ditch  by  accident,  and  the  injury  result  (Mass.)  189. 

from  an  obstruction  lying  there.  So  See  the  case  of  a  frightened  horse,  in 
held,  where  a  traveler's  horse,  passing  Howe  v.  Lowell,  loi  Mass.  99;  and 
a  saw-mill  at  a  point  where  a  log  was  that  of  a  traveler  injured  in  leaping 
nigh  one  side  of  the  traveled  path,  from  his  carriage  while  the  horse  was 
swerved,  and,  being  suddenly  reined  in,  struggling  to  rise  from  a  fall  at  a  defect- 
sprang  and  threw,  the  wagon- wheel  ive  stop- water,  Sears  v,  Dennis,  105 
against  a  sled-crook  in  a  slight  ditch  on  Mass.  310.  Imperfect  vision  in  a  travel- 
the  other  side.  Cassedy  v.  Stockbridge,  er's  horse,  if  one  suitable  to  be  driven, 
21  Vt.  391.  will  not  preclude  recovery  for  injury 
In  Missouri^  the  foregoing  words  of  from  a  defective  highway.'  Wright  v. 
Judge  Redfield,  in  Hunt  v.  Pownal,  9  Templet  on,  132  Mass.  49. 
Vt.  411,  were  quoted  with  approval  in  A  town  would  not  be  liable  for  an 
Hull  v,  Kansas  City,  54  Mo.  598;  14  injury  caused  solely  by  the  selectmen's 
Am.  Rep.  487,  a  case  where  the  con-  acting  as  a  statutory  board ;  e,  g.^  put- 
currence  was  the  entanglement  of  the  ting  up  a  bright- red  drinking  trough, 
traveler's  lines  by  his  horse's  tail,  and  Otherwise,  if  a  horse,  frightened  there- 
a  case  having  the  same  concurring  en-  at  without  the  traveler's  fault,  draws 
tanglement,  Fogg  v,  Nahant,  q8  Mass.  the  carriage  into  a  highway  defect, 
578,  was  distinguished  under  the  statute,  causing  his  injury.  Cushing  v.  Bed- 
In  Massachusetts^  the  statutory  ex-  ford,  125  Mass.  526. 
pression  being  "reasonably  safe  and  If  one  is  carefully  traveling  on  a  dark 
convenient  for  travelers"  {Massachu-  night  in  a  narrow  highway,  and,  to 
setts  Pub.  Stat.  (1S82),  p.  347,  ^  i),  the  avoid  an  unrailed  embankment  on  the 
town  is  not  liable,  if  the  primary  cause  right,  turns  to  the  left,  thereby  colliding 
of  the  disaster  was  the  uncontrollability  with  an  approaching  carriage,  he  may 
of  the  traveler's  horse.  Titus  v.  North-  recover  of  the  town  for  the  consequent 
bridge,  97  Mass.  258;  93  Am.  Dec.  91 ;  injury.  Flagg  xk  Hudson,  142  Mass. 
Babson   v.   Rockport,    loi    Mass.  93.  280;  56  Am.  Rep.  674. 
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In  an  action  for  injuries  from  the  fall-  renders  it  unsuitable  for  travel  there- 

ing  of  the  span  of  the   portion  of  a  on."    In  the  leading  case  the  concur- 

Merrimac  bridge  that  a  town   was  rence  was  a  latent  defect  in  the  tray- 

bound  to  maintain,  evidence  was  held  eler's  wagon,  and  the  town  was  held  to 

admissible  that  the  cause  of  the  fall  was  be  liable.     Winship  v.  Enfield,  43  N. 

the  accumulation  of  snow,  or   exces-  H.  197. 

sive  weight  of  planking,  or  defect  of  the  A  town  was  held  liable  for  the  injury 

iron  work,  or  all  these  causes  combined,  suffered  by  one's  tripping  on  a  stone 

Whitman  v.  Groveland,  131  Mass.  553.  improperly  in  the  highway,  but  not  for 

One  cannot* recover  of  a  municipal-  that  caused  by   his   thereupon  falling 

ity  for  injury  from  a  defect,  if  his  own  into  a  cellar  which  he  maintained  as  a 

unlawful    act    concurred   therein.    So  nuisance.    Lavery   v.   Manchester,  58 

held  where  the  plaintiff,  while  intoxi-  N.  H.  444. 

cated,  was  violating  an  ordinance  Where  the  overturning  of  a  travel- 

against    driving  over  a  bridge   faster  er's    load   from  a  highway    defect, 

than  a  walk.     Heland  v,  Lowell,  3  Al-  frightened  his  horses  into  escaping,  and 

len    (Mass.)    407;   81  Am.   Dec.  670.  after  running  ninety  rods,  they  collided 

Compare  Tut  tie   v.  Lawrence,  119  with   another  traveler,  the  town   was 

Mass.  376.  held  to  be   liable   for  the  consequent 

In  an  action  against  a  town  for  per-  final  injury,  as  natural  and  probable, 
sonal  injuries  from  a  defective  highway,  Merrill  r.  Claremont,  58  N.  H.  468. 
an  instruction  that  plaintiff  could  not  In  Connecticut^  the  statutory  expres* 
recover  if  without  drunkenness  he  sion  being  "  towns  shall  build  and  re- 
would  not  have  been  injured,  was  held  pair  all  necessary  highways  and 
proper.  Loflus  v.  North  Adams  bridges  "  (C0ff»«c//<:tf/ Gen.  Stat.  (1888), 
(Mass.  1893),  35  N.  £.  Rep.  674.  §  2^6),  where  the  concurrence  was  a 

In    Maine^  the  statutory  expression  freshet,  the  town  was  held  to  be  liable, 

being  '*  safe  and  convenient  for  travel-  even    though,    had    the    railing    been 

ers,"  (Afaifftf  Rev.  Stat.  (1883),  p.  251,  (  higher,   there  would  have  been  more 

C2),  the  town  was  held  not  to  be  liable  danger  that  ice  floes  would  sweep  away 

for  injury  from  a  defective  bridge,  where  the  bridge.     Bronson  v,  Southbury,  37 

the  primary  cause  was  the  startling  of  Conn.  199. 

the  horse  hy  an  animaPs  jump  into  the  In  Rhode  Island^  the  statutory  ex- 
stream.  Il/H)ulton  V,  Sanford,  51  Me.  pression  being  *' safe  and  convenient  for 
127.  Upon  the  question  of  causation,  travelers,''  where,  at  a  curve  in  a  road, 
the  words  "through  the  defect,*'  etc.,  having  ample  roadway,  a  hitching  post 
were  considered.  Compare  Coombs  v,  was  so  placed  with  reference  to  the 
Topsham,  38  Me.  204.  For  a  review  of  general  course  of  travel  as  to  be  danger- 
the  Maine  statutory  provision  concern-  ous,  it  was  held  that  the  town  was  lia- 
ing  causation,  the  duty  of  the  traveler  ble  for  a  traveler's  injuries  from  colli- 
as  to  notice,  etc.,  see  Haines  v,  Lewis-  sion  therewith  at  night,  while  trying  to 
ton,  84  Me.  18,  stated  in  the  last  note.  rein  in  his  horse  startled  by  a  vehicle 

Where  the  wrought  part  of  a  high-  behind.    Yeaw  v.  Williams,  15R.  1. 20. 

way  was  sufficiently  wide  for  safe  tran-  So,  also,  in  case  of  another  concurring 

sit,  but  a  traveler's  horse,  meeting  cows  accident  for  which  no  person  was  re- 

with  boards    on   their   horns,   became  sponsible.     Hampson  v,  Taylor,  15  R. 

frightened  and  ran  the  wagon  against  a  I.  83.     But  otherwise,  where  a  collision 

blasted  rock  within  the  highway  limits,  with  a  post  outside  the  traveled  way 

it  was  held  that  the  town  was  not  lia-  occurred  through  an  approaching  driv- 

ble  for  his  consequent  injury.     Perkins  er*s  not  sufficiently  turning  out.     Ma- 

V.  Fayette,  68  Me.  152,  hogany  v.  Ward,  16  R.  I.  479. 

A  town  was  held  liable  for  injury  to  L.  left  carloads  of  castings  in  a  high- 

a  horse  from  the  miry  condition  of  a  way,   frightening    the   horse  of    B.,  a 

roadside   watering  place,  although  an  traveler,  which  ran  away,  throwing  out 

unskillful  woman  was  the  driver.  Cobb  B.  and  wife,  who  recovered  of  L.for  the 

V,  Standish,  14  Me.  198.  consequent  injury,  a  judgment  which 

Under  New  Hampshire    Pub.  Stat,  was  baffled  by  L.'s  discharge  in  bank- 

(1891),  p.  224,^1,    '^  Towns  are  liable  ruptcy.    It  was  held  that  B.  and  wife 

for  damages    happening  to  any   per-  could  recover  of  the  town  therefor,  it 

son,    his    team,  or  carriage  traveling  and    L.  not    being    joint  tort  feasors, 

upon  a  highway  or  bridge  thereon,  by  Bennett  f .  Fifield,  13  R.  I.  139;  43  Am. 

reason  of  any  obstruction,  defect,  or  Rep.   17,  disapproving  on   the    ques- 

insufficiency,  or  want  of  repair  which  tion  of  proximate  causes,  the  four  Mas- 
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sachuseits  decisions,  Kingsbury  v,  Ded-  buggy  against  a  lumber  pile  that  did 

ham,  13   Allen   (Mass.)   186;  90  Am.  not  extend  over  the  traveled  portion  of 

Dec.   191;    Cook    V.  Charlestown,  98  the  street,  which  had  thirtj-one   feet 

Mass.    80;   Bemis    v.  Arlington,    114  clear,  it  was  held  that  the  municipality 

Mass.  507;   Cook  v,  Montague,  115  was  not  liable.    Mc  Arthur  v.  Saginaw, 

Mass.   571 ;   and  approving-  Morse  v,  58  Mich.  357 ;  55  Am.  Rep.  687. 

Richmond,  41   Vt.  435;  98  Am.  Dec.  A  township  was  held  to  be  liable  for 

600;  Winship  v.  Enfield,  43  N.  H.  217;  injury  to  one  trying  to  hold,  till  aid 

Chamberlain  v,  Enfield,  43  N.  H.  356;  might  arrive,  a  horse  struggling  with 

Bartlett  v.  Hooksett,48  N.  H.  18;  Dim-  one  foot  caught  in  a  bridge  hole.      La 

ock  V.  Suffield,  30  Conn.  139;  Ayerv.  Duke  v,  Exeter  Tp.,  97  Mich.  450. 

Norwich,  39  Conn.  376;    13   Am.  Rep.  Further,  as  to  when  a  defect  or  ob- 

396;  Young  V,  New  Haven,  39  Conn,  struction    is  or  is  bot  the  proximate 

43Si  Foshayv.  Glen  Haven,  35  Wis.  288.  cause  of  an  accident  to  a  horse  other- 

\n  Upper  Canada^  the  New  Hamp-  wise   frightened,  see   Bleil   v,   Detroit 

jA/>tf  and  Ker»f<?»/cases  have  been  fol-  (Mich.  1893),  57  N.  W.  ^^^P-  *'7»  St. 

lowed.     Sherwood  v,  Hamilton,  37  U.  Clair  Mineral  Springs  Co.  v,  St.  Clair, 

C,  Q^  B.  410.  96  Mich.  463;   Langworthy  v.  Green 

In /iif</fa»a,  so,  alsOfWhere  the  concur-  Tp.,  95  Mich.  93. 

rence  was  an  unexpected  fright  of  the  One  cannot  recover  if  his  own  negli- 

traveler's  horse.      Crawfordsville     v,  gence  was  one  of  the  proximate  causes 

Smith,  79  Ind.  308;  41  Am«  Rep.  613.  of  the  injury.     Kuhn   v.  Walker  Tp., 

A  town  that  had  licensed  a  person  to  97  Mich.  306. 

maintain  a  tripod  and  a  fire  to  make  In  Mississippi^  where  a  pedestrian, 

candy  on  a  street,  was  held  liable  to  a  being    suddenly    admonished    by    his 

traveler  injured  by  the  frightening  of  companion  of  a  defect  in  the  sidewalk, 

a  horse  of  ordinary  gentleness.    Rush-  necessitating  a  turn  down  steps,  stum* 

ville  V.  Adams,  107  Ind.  475.  bled  over  a  gutter,  it  was  held  that 

In ///fff<7f 5,  so,also,  upon  concurrence  there  was  contributory  negligence  ex- 

of  fright,  etc.,  it  being  held,  moreover,  empting  the  municipality  from  liability, 

that  where  a  sidewalk  is  devoted  to  the  Vicksburg  v.  Hennessy,  54  Miss.  391 ; 

common  use  of  vehicles  and  foot  pas-  38    Am.    Rep.    354,    citing-  Rusch  v, 

sengers,  the  municipality  is  bound   to  Davenport,  6  Iowa  443;  Ilaymond   v. 

make  it  safe  for  both  classes  of  travel-  Lowell,  6  Cush.  (Mass.)  534.    Compare 

ers.     Lacon  v.  Page,  48  111.  499.  the  cases  of  the  decayed  sill  of  a  street 

And  see  a  case  where  a  horse  shied,  water-tank,   Nesbitt  v,  Greenville,  69 

and  through  want  of  a  bridge  railing,  Miss.  33;  and  of  the  frightened  horse^ 

the  sleigh  was  precipitated  to  the  ice  Butler  v,  Oxford,  69  Miss.  618. 

below.       Rockford    v,   Russell,  9  111.  In  Georgia,  where  a  traveler's  horse, 

A  pp.  339.  frightened  by  a  steam  whistle,  precipi- 

In  Iowa,  so,  also,  upon  concurrence  tated  him  down  an  embankment  having 

of  fright,  etc.  Manderschid  v.  Dubuque,  no  guard  rail,  it  was  held  to  be  for  the 

25  Iowa  108.  jury  to  determine  the  liability  of  the 

There,  also,  a  municipality  was  held  municipality.     Atlanta  v.  Wilson,  59 

liable  for  the  breaking  of  a  leg  of  a  Ga.  544;  70  Ga.  714.     A  municipality 

traveler's  horse,  by  a  heap  of  rubbish  was  held  liable  for  a  woman's  personal 

which    had   accumulated   through  the  injuries    at   night,  from  disrepair  of  a 

incapacity  of   a  culvert.    Hazzard   v.  sidewalk,  although    she   had  declined 

Council  Bluffs,  79  Iowa  106.     But  one  her  husband's  offer  to  escort  her.    At- 

cannot  recover  if  his  own  negligence  lanta  v,  Martin,  88  Ga.  21.      So,  also, 

was  one  of  the  proximate  causes  of  the  notwithstanding  the  pedestrian's  devia- 

injury.     Portman  v,   Decorah    (Iowa,  tion  from  the  line  of  the  sidewalk,   At- 

1893),  5^  ^>  ^*  ^cp-  512*  lanta  v,  Buchanan,  76  Ga.  585.     But 

In  Wisconsin,  so,  also,  where  the  compare  Zettler  v,  Atlanta,  66  Ga.  195. 
horse  staggered  in  a  fit,  etc.  Houfe  v.  Also  the  case  of  noise  of  a  street  car 
Fulton,  39  Wis.  396.  The  fact  that  the  preventing  the  pedestrian  on  an  un- 
frightened  horse  broke  its  bit,  need  lighted  street  from  hearing  a  horse 
not  be  taken  into  consideration.  Cairn-  without  a  driver  approaching,  Gas- 
cross  V,  Pewaukee  (Wis.  1893),  56  N.  'kins  v.  Atlanta,  73  Ga.  746.  Also  the 
W.  Rep.  648.  case    of     an     extraordinary    rainfall 

In  Michigan,  where  a  traveler  was  bursting  a  canal  bank,  thus  destroying 

killed  by  his   horse  becoming  fright-  crops,  Savannah  v.  Cleary,  67  Ga.  153. 

ened  at  a  locomotive  and  throwing  the  Also  that  of  the  frightened  horse,  Jack- 
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son  V.  Buena  Vista,  88  Ga.  466.     Also  Y.)  76;  77  N.  Y.  83;    33  Am.   Rep. 

that  of  a  peculiar  culvert,    Milledge-  574. 

ville  V,  Brown,  87  Ga.  596.  A  village  was  held  liable  for  an  in- 

In  New  Torh^  so,  also,  was  the  town  jury  to  a  traveler  from  his  horse's  tak- 

held    liable   where,  in  the  night,  at  a  ing  fright  at  an   advertising  banner  of 

curve  in  the   road,  a  traveler's  horses  seine-twine  suspended  across  a  street ; 

kept    straight    on,     precipitating     the  and  evidence  was  admissible  that  other 

wagon  down   an  unguarded   embank-  horses    had    been    frightened   thereat, 

ment.     Ivory  v.  Deerpark,  116  N.  Y.  Champlin  v,  Penn  Yan,  34  Hun  (N. 

477.     Otherwise,   where  the  road  was  Y.)  33. 

straight.     Where  it  was  seventeen  feet  A  town  was  held  not  to  be  liable  for 

wide,   with   a    sloping    declivity    to  a  the  death  of  a  runaway  horse  that  had 

pond,  and  for  ten   feet  unguarded  by  got  into    an    excavation    between  the 

fence  or  bush  woods,  a  traveler,  in  day-  roadway  and  an  abutment,  during    a 

light,  stopped  her  cutter,  and  directed  bridge  repairing ;    the  fordway   being 

a  boy  that  was  driving  an  approaching  ordinarily  safe  without  abarricade. 

sleigh,  to  come  and  pass.  A  barrel  rolled  Stacy  v.  Phelps,  47  Hun  (N.  Y.)  54. 

from  the  sleigh,  frightening  her  horse.  As  a  general  rule,  in  an  action  against 

which  backed  at  right  angles,  and  upset  a  town  lor  injury  from  a  defective  high- 

her  into  the  water.  She  had  long  known  way,  a  non-suit  should  not  be  granted 

the  place  to  be  unguarded.   It  was  held  merely  for  the  contributory  act  of  the 

that  the  town  was  not  liable ;   that  the  plaintiff,  if  it  was  one  as  to  the  charac- 

duty  of  "  active  vigilance  "  of  corporate  ter  of  which  men  of  ordinary  prudence 

authorities  within  the  New  Tork  law,  may  differ.     So  held,  where  the  driver 

is  only  a  relative  term ,  reversing  the  of  a  wagon  along  a  mountain  pass,  on 

decision  of  the  supreme  court  herein,  being  warned  that  he  could  not  safely 

Glazier  v.  Hebron,  62  Hun  (N.  Y.)  137 ;  pass  a  certain  snow-slide  pile,  truly  re- 

Glaster  v,  Hebron,  131  N.  Y.  447.     So,  plied  that  he  could  not  turn  back,  and 

also,  where  a  horse,  frightened  by  a  bi-  in  proceeding  the  wagon  was  precipi- 

cycle,  shied  over  a  wide  sidewalk,  down  tated  over  the  declivity.     Atwater  v, 

an  embankment,  was  the  case  held  to  Veteran,  6  N.  Y.  Supp.  907;  53  Hun 

fall  within  the  "rare conjuncture  class,"  (N.  Y.)  613. 

for  which  the  town  or  village  ought  not  In  Pennsylvania^  the    Vermont  rule 

to  be  held   liable ;  the  requirement,  in  prevails.     On   one  side  of  a  highway 

the  Yonkers  charter,  of  railings  at  an  was  a  hole,  in  size  over  a  cubic  foot, 

'* exposed  place"  meaning  a  place  dan-  and  on  the  other,  a  pile  of  stones  over 

gerous  as  applied  to  not  improbable  ac-  twenty  feet  long,  placed  there  by  the 

cidents.     Hubbell  v.  Yonkers,  104  N.  town  supervisor.  Travelers' horse,  after 

Y.  434.  passing  safely,  was  frightened  by  a  loose 

In  Monk  v.  New  Utrecht,  104  N.  Y.  donkey,  and  turning  around,  broke  a 
552,  the  court,  by  Ruger,  C.  }.,  said :  wheel  of  the  buggy,  and  the  end  of  the 
*'  No  possible  difficulty  existed  in  this  axle  striking  the  hole,  they  were  thrown 
case  to  prevent  a  traveler  from  follow-  out  against  the  stones.  It  was  held  that 
ing  either  the  road  or  sidewalk  by  marks  the  township  was  liable.  Schaeffer  r. 
which  could  both  be  seen  and  felt,  and  Jackson  Tp.,  150  Pa.  St.  145.  Similar  ac- 
it  would  be  imposing  a  burden  beyond  cident,  Jackson  Tp.  v,  Wagner,  127  Pa. 
all  precedent  to  require  a  town  to  re-  St.  184;  133  Pa.  St.  61.  Compare  the 
move  irregularities  in  the  surface  of  the  Fairmount  Park  accident.  Hey  v,  Phil- 
land,  outside  of  the  road,  for  fear  that  adelphia,  81  Pa.  St.  44.  See  also  Wor- 
some  traveler  might  wander  there  and  rilow  T^  Upper  Chichester  Tp-.,  149  Pa. 
thus  sustain  injury."  St.  40;  Kieffer  r.  Hummelstown,  151 

In  Neuu  Tork^  moreover,  it  has  been  Pa.  St.  304. 
a  general  rule,  that  in  case  of  concur-  A  town  was  held  to  be  liable  for  in- 
rent  proximate  causes  of  a  highway  ac-  jury  from  want  of  a  barrier,  although 
cident,  it  must  not  be  attributed  to  one  one  cause  was  the  horse's  taking  fright 
without  the  operation  whereof  it  would  at  a  steam  thresher  near  the  road.  Bur- 
not  have  happened.  So  held,  where  the  rell  Tp.  v,  Uncapher,  117  Pa.  St.  353. 
driver  of  a  frightened  blind  horse,  in  But  compare  the  case  of  an  injury  to  a 
avoiding  an  ash-pile  negligently  per-  foot  passenger  from  a  runaway  horse  on 
mitted  by  the  commissioner  to  remain  a  bridge  having  no  barrier  between  the 
on  one  side  of  the  street,  collided  with  footway  and  the  driveway.  Lehigh 
a  hydrant  nozzle  on  the  other  side  County  v,  Hoffort,  116  Pa.  St.  119. 
thereof.     Ring  t>.  Cohoes,   13  Hun  (N.  A  township  was  held  liable  for  in- 

204 


OfflMTt.                  TOWNS  AND  TOWNSHIPS.                VMdfm. 

yn.  0FFIGEB8 — 1.  Election  or  Appointment. — Ordinarily,  the  gen- 
eral statutes  designate  the  town  officers.*      In  some  states,  the 

legislature  incorporating  a  town  may  appoint  the  officers  to  exer- 
cise their  functions  until  a  regular  election.*  The  functions  of 
an  officer  of  a  given  title  in  one  state  may  not  be  identical  with 

those  of  the  officer  of  that  name  in  another  state.' 

juries  from  a  frightened  horse  running  ^<^«  tax-paving  electors"  of  an  incorpo- 

on  the  railroad  parallel  with  the  high-  rated  township  **  three  discreet  persons 

way,  although  the  railroad  company's  as  trustees  of  said  corporation.       Ari- 

negllgence    contributed   to  the   result,  zona   Rev.   Stat   (1887),   §   154.    This 

Plymouth  Tp.  t'.  Graver,  125  Pa.  St.  24.  board  of  trustees  appoints  the  marshal, 

A  municipality  should  so  guard  by  the  assessor,  and  the  treasurer,  ^  161. 

barriers  the  approaches  to  dangerous  In  ^ri-aifjaj,  the  corporate  authoritj' 

places  that  even  skittish  horses  may  be  of  a  town  *'  organized  for  general  pur- 

driven  along  the  highway  with  safety,  poses,   shall   vest   in   one   mayor,   one 

So  held,  where  a  railroad  ran  parallel  recorder,  and  five  aldermen,'    chosen 

with  the  street,  and  twelve  feet  below,  by  ordinary  election  and  known  as  the 

Pittston  V,  Hart,  89  Pa.  St.  389.     So,  council.     Arkansas  Dig.  Stat.  (1884), 

also,  where  miners  had  made  an  exca-  $(  791,  792.     The  county  court,  and  in 

vation.     Lower  Macungie  Tp.  v,  Merk-  some  cases  the  governor,  may  appoint 

hoffer,  71  Pa.  St.  376.    So,  also,  where  officers  of  a  new    township,    (   6445. 

the  horse  was  frightened  at  a  plank  Every  township  shall  have  two  justices 

nailed  over  a  hole  in  a  bridge  without  of  the  peace,  (  4017. 

railing.    Newlin  Tp.  v,  Davis,  77  Pa.  In  Ca/f/i^rnf/a,  the  duties  of  the  town - 

St.  317.  ship  assessor  are  like  those  of  the  county 

1.  See  Election,  vol.  6,  p.  255;  Pub-  assessor;  and  he  may  appoint  deputies. 

Lie  Officers,  vol.  19,  p.  417.  etc.     California   Pol.   Code   (1885),  J 

3.  In  Virg-inia,  this  is  so,  notwith-  4x09,  note, 

standing  that  Virginia  Const.,  art.  6,  As  to  the  election  of  officers  in  the 

§  20,  provides  that  town  officers  shall  six  classes  of  municipal  corporations 

be  chosen  by  electors  of  such  towns,  respectively,  under  California  Act  of 

Roche  V,  Jones,  87  Va.  484,  1883,  see  California  Pol  Code,  p.  737. 

9.  In  ^/aAama,  "The  business  of  the  In  Colorado^  the  six  town  trustees 
corporation  is  managed  by  an  intendant  are  chosen  at  successive  annual  elec- 
and  five,  councilors,  who  are  styled  the  tions.  This  board  appoints  the  re- 
corporate  authorities  of  the  town  and  corder,  treasurer,  town  attornej",  and 
holdofficefor  one  year,"  etc.  Alabama  marshal.  C^/ora^/^  Annot.  Stat,  (i 891), 
Code  (1886),  ^  1491.  The  three  town-  §§  4508,  4513,  4520. 
ship  trustees  appointed  by  the  county  In  Connecticut^  **  Each  town  shall  an- 
superintendent  of  education,  perform  nually  elect  selectmen,  and  such  officers 
the  same  duties  as  those  formerly  re-  of  local  police  as  the  laws  may  pre- 
quired  of  the  town  superintendent,  scribe."  Connecticut  Const.,  art.  10,  §  2. 
Alabama  Acts  (1891),  p.  554.  Tax  assessors  are  not  ''local  police." 

Where,  under  an  erroneous  belief  Dibble  f .  Merriman,  52  Conn.  214.  If 
that  a  town  charter  had  been  forfeited  the  number  of  assessors  or  members  of 
by  non-user,  there  was  an  abortive  re-  the  board  of  relief,  or  selectmen  to  be 
incorporation  and  election  by  the  sher-  elected,  be  two,  no  person  shall  vote  for 
iff  for  an  intendant  and  councilmen,  it  more  than  one;  nor,  if  three  or  four,  for 
was  held  that  these  were  de  facto  ofh'  more  than  two;  nor,  if  five  or  six,  for 
cers,  and  that  their  successors,  elected  more  than  three.  Connecticut  Gexx.SXsX, 
on  their  order,  were  de  jure  incum-  (1888),  ^  46.  No  town  clerk  or  select- 
bents  of  de  Jure  offices,  their  titles  man  can  be  registrar  of  voters,  ^  42. 
being  derived  from  the  first  charter.  The  selectman  first  named  on  a  plu- 
Butler  V.  Walker  (Ala.  1893),  13  So.  rality  of  the  ballots  as  actually  cast 
Rep.  261.  is  "first,"  and  is  ex  officio  town  agent. 

As  to  the  election  of  municipal  offi-  ^  48;  Mallett  v.  Plumb,  60  Conn.  352. 

cers,    see    Anniston    v.    Davis   (Ala.  In    the   Dakotas,    "There  shall    be 

1893),  13  So.  Rep.  331.  elected     .    .     .    one  trustee  from  each 

In  Arizona^  the  board  of  county  su-  district  in  the  town,  and  also  a  clerk, 

pervisors  *'  shall  appoint  from  the  bona  assessor,  treasurer,  marshal,  and  justice 
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of  the  peace."     Dakota   Comp.  LaVs  Rev.  Stat.  (1888),  §  3308;  Mullikin  v, 

(1887),  ^  1036.  Bloomington,  49  Ind.b2.    Also,  annu- 

In  Florida^  each  tOMrn,  village,  or  ally,  a  town  marshal,  §  3325.  As  to  the 
hamlet  elects  annually  a  mayor,  clerk,  procedure  in  the  first  election  of  trus- 
and  marshal.  The  council  consists  of  tees,  see  §3311.  Under  the  act  of  1889, 
the  mayor  and  not  more  than  nine  nor  the  township  trustee  may  hold  over  un- 
less than  five  aldermen.  Florida  Rev.  til  his  successor  is  appointed,  although 
Stat.  (1893),  §  661.  ineligible  for  a  new  appointment.  State 

In  Georgia,  the  town  or  village  an-  v,  Bogard,  128  Ind.  480. 

nually  elects  **  a  maj'or,  recorder,  and  One  who  has  received  a  certificate  of 

five  councilmen,  who  together  shall  form  election  as  township  trustee,  given  bond, 

a  common   council;*'  each  must  be  a  and  taken  the  qualifying  oath,  is  entitled 

resident  thereof.    G^^^r^'a  Code  (1882),  to  the  oflice,  as  against  an  incumbent 

^  779.  whose  term  has  expired,  though  another 

In  IdakOy  the  first  board  of  trustees  be  contesting  the  election.    De  Armond 

is  appointed   by  the  county  commis-  v.  State,  40  Ind.  469. 

sioners.    The  successors  are  chosen  by  The  offices  of  township  trustee  and 

the  qualified  electors  of  the  town.  Idaho  supervisor  of  ways  are  lucrative,  and 

Rev.  Stat.  (1887),  §  2225.    The  board  of  cannot  be  held   by   the  same  person, 

trustees  appoint  the  assessor,  §   2239.  Creighton  v.  Piper,  14  Ind.  182. 

The  marshal,  corporation  counsel,  etc.,  In  Iowa,  "  The  corporate  authority  of 

are  elected  by  the  qualified  voters,   §  incorporated  towns  organized  for  gen- 

2232.  eral  purposes,  shall  be  vested  in  one 

In ///iMCM,  "At  the  annual  town  meet-  mayor,  one  recorder,  and  six  trustees, 

ing  in  each  town,  there  shall  be  elected  to  Se  elected  by   the  people,  who  shall 

by  ballot  one  supervisor  (who  shall  be  be  qualified  electors  residing  within  the 

ex  officio  overseer  of  the  poor),  one  town  limits  of  the  corporation,  and  who  shall 

clenk,  one  assessor,  and  one  collector,  constitute  the  council  of  the  incorpo- 

who  shall  severally  hold   their  offices  rated  town.    .    .    .    The  council  of  an 

for  one  year  and  until  their  successors  incorporated   town   shall    have  power 

are  elected  and  qualified,  and  such  jus-  to  provide  by  ordinance  for  the  elec* 

tices  of  the  peace,  constables,  and  high-  tion  of  a  treasurer,  and  such  ^ubordi- 

way  commissioners  as  are  provided  by  nate  officers  as  they  may  deem  neces- 

law ;  *'  also  in    certain    towns   having  sary  for  the  good  government  of  the 

4000  inhabitants,  an  assistant  supervisor,  corporation,  to  prescribe  their  duties 

Illinois  Rev.  Stat.  (1891),  p.  1498.    To  andcompensation,  or  the  fees  they  shall 

be  eligible,  one  must  be  a  legal  voter,  be  entitled  to  receive  for  their  services, 

and  a  resident  of  the  town  for  one  year,  and  to  require  o^  them  an  oath  of  office 

p.  1502.    The  town   highway  commis-  and  a  bond,  with  surety,  for  the  faith- 

sioner  is  elected  triennially,  p.  15 10.  ful  discharge  of  their  duties.    The  elec- 

A  general  act  repealing  all  inconsist-  tion  of  any  such  officer  shall  be  at  the 
ent  provisions  in  earlier  acts,  was  held,  regular  annual  election,  and  no  appoint- 
as  to  the  election  of  town  trustees,  to  ment  of  any  officer  shall  endure  beyond 
prevail  over  a  special  act  of  incorpo-  one  week  after  the  qualification  of  the 
ration.     Kelly  v,  Gahn,  112  111.  23.  members  of    the  succeeding  council." 

Thedisqualification  of  village  trustees,  McClain's  Iowa  Code  (1888),  §§  698, 

arising  from  a  tax   debt,  may    be  re-  701. 

moved  by  payment  after  election.  Peo-  Moreover,  in  each   township,  there 

pie  V,  Hamilton,  24  111.  App.  609.  shall  be  elected  three  trustees,  one  clerk. 

As   to  requisites  of  eligibility   to  a  one  assessor,  two  constables,  and  two 

town  office,  see  Laimbeer  v.  People,  48  justices  of  the  peace ;  but  where  a  city 

111.  490.  or  incorporated  town  is  situated  in  a 

A  person  eligible  and  duly  elected  to  township,  the  trustees  of  the  township 

the  office  of  town  clerk,  but  refusing  to  may  order  the  election  of  one  or  two 

assume  the  duties,  may  be  compelled  by  additional  justices  and  constables,  and 

mandamus.    People   v,  Williams,   145  at  least  one  justice  and  constable  shall 

HI.  573.  reside  within  the  limits  of  such  city  or 

In  Indiana,  there  is  elected  annually  town.     McC Iain's  Iowa  Code  (1888),  § 

a  town  clerk  and  treasurer  (who  may  526.    As  to  the  procedure  in  the  elec- 

be  the  same  person),  and  "  from  each  tion  of  assessors,  see  McClain's  Iowa 

district"  in   the  town,  a  trustee;  this  Code  (1888),  §  528.    State  v.  Finger, 46 

meaning   for  each  district,  but  by  the  Iowa  25. 

voters  of  the  whole  town.     Indiana  A  township  officer  may  be  elected  at 
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an  adjourned  meeting  on  a  day  later  x  i8 ;  Fossett  v,  Bearce,  39   Me.  533 ; 

than    that    prescribed   hy   the    statute  Bennett  v.  Treat,  41  Me.  336. 

therefor.    Carter  v,   McFarland,  75  In  Massachusetts^  dXihtVLntiUBX  town 

Iowa  196.  meeting,  are  elected  a  town  clerk,  se- 

In  Kansas,  the  officers  annually  lectmen,  assessors,  overseers  of  the  poor, 
elected  in  each  municipal  township  are  treasurer,  highway  surveyors,  '*  con- 
one  trustee,  one  clerk,  one  treasurer,  stables,  who  shall  also  be  collectors  of 
constables  equal  to  the  number  of  jus-  taxes  unless  other  persons  are  specially 
tices,  and  one  road  overseer  in  each  dis-  chosen  collectors,*'  field  drivers,  fence- 
trict.  Justices  of  the  peace  are  elected  viewers,  "  and  all  other  usual  town  offi- 
each  alternate  year.  Kansas  Gen.  Stat,  cers.*'  Massachusetts  Pub.  Stat.  (1883), 
(1889),  4  1^$'    ^^  to  qualiiications  of  p.  335,  §  78. 

municipal  officers,  see  State  v,  Barnes  Under  statutory  authority  to  appoint 

(Kan.  1893),  33  ^^^*  ^^P-  ^^''  ^  police  officer  to  hold  during  the  pleas- 

In   Kentucky,  each    town    annually  ure  of  the  selectmen,  their  appointment 

elects  five   trustees,  and  they  may  fill  of  such  officer, "  to  continue  till  the  next 

vacancies  in  the  board.     Kentucky  Gen.  annual  town  meeting,"  was  held  valid. 

Stat.  (1887),  p.  1338.    They  also  appoint  Com.  v,  Higgins,  4  Gray  (Mass.)  34. 

a  clerk,  assessor,  town-warden,  collector  The  appointment  of  a  town  collector 

and  treasurer,  p.  1339.  ^ro  tempore  merely  by  a  writing  signed 

The  judge  of  a  town  is  an  **  officer,"  with  the  names  of  all  by  one  selectman, 

within  Kentucky  Const.,  art.  6,  (  6,  as  to  in  the  absence  of  the  others,  was  held 

the  election  of  officers,  etc.     Buckner  v,  not  to  satisfy  the  statute  requiring  a 

Gordon,  81  Ky.  665.  writing  "uncfer  their  hands."     Phelon 

A  charter  requirement  of  a  majority  t;.  Granville,  140  Mass.  386. 

of  the  votes  cast  in  order  to  elect  an  In  Mickigan,  are  chosen  annually  a 

officer,  e.  g,,  an  engineer,  was  held  not  supervisor,  a  township  clerk,  a  treas- 

to  preclude  the  council  from  adopting  urer,  a  school  inspector,  a  commissioner 

a  regulation  dropping,  upon  the  fourth  of  highways,  and  justices  of  the  peace 

roll-call,  the  lowest  candidate.     Morton  and    constables,    not    exceeding    four. 

V,  Youngerman,  89  Ky.  505.  Michigan    Gen.    Stat.    (1883),  §    677. 

In  Maine,  '*  Annual  town  meetings  Such  commissioner  may  fill  a  vacancy 
shall  be  held  in  March,  and  the  voters  in  the  office  of  overseer  of  highways,  § 
shall  then  choose,  by  a  major  vote,  a  731.  The  township  board  may  fill  a 
clerk,  three,  five,  or  seven  inhabitants  vacancy  in  the  office  of  treasurer,  § 
of  the  town  to  be  selectmen  and  over-  730,  or  of  assessor  or  supervisor,  §  825. 
seers  of  the  poor,  when  other  overseers  The  supervisor  is,  virtute  officii  asses- 
are  not  chosen,  three  or  more  assessors,  sor,  §  733.  He  is  also  law  agent  of  the 
two  or  more  fence-viewers,  treasurer,  township,  §  7^7.  The  township  clerk 
surveyors  of  lumber,  tythingmen,  seal-  is  the  sealer  of  weights  and  measures,  ( 
ers  of  leather,  measurers  of  wood  and  1557.  The  librarian  of  the  township 
bark,  constables,  collectors  of  taxes,  and  library  is  appointed  by  the  board  of 
other  usual  town  officers ;  and  if  one-  school  inspectors.  Michigan  Gen. 
third  of  the  voters  present  are  in  favor  Stat.  (1890),  fj  5140. 
thereof,  they  shall  choose,  by  major  vote,  A  village  charter,  in  making  the 
one  auditor  of  accounts,  all  of  whom  president  of  a  village  ex  officio  a  mem- 
shall  be  sworn.  Treasurers  or  collect-  ber  of  the  county  board  of  supervisors, 
ors  of  towns  having  more  than  1500  does  not  contravene  Michigan  Const., 
inhabitants  shall  not  be  selectmen  or  arts.  10  and  11 ;  for  the  two  posi- 
assessors."  Maine  Rev.  Stat.  (1883),  p.  tions  are  different,  and  he  is  not  there- 
79,  ^  13.  by  made  a  supervisor.     Atty.  Gen'l  v. 

A  person  not  a  citizen  of  the  United  Preston,  56  Mich.  177. 

.S/a/tf J  may  be  a  selectman,  and  his  offi-  In  Minnesota,  are  elected  annually 

cial  acts  bind  the  town.    Justice^s  Opin-  three  town  supervisors,  a  town  clerk,  a 

ion,  70  Me.  560.  treasurer,  an   assessor,   and,  for  each 

In  Cushing  v,  Frankfort,  57  Me.  541,  road  district,  an  overseer  of  highways, 

acts  of  de  facto   selectmen  were  held  Justices  and  constables  are  elected  bien- 

bindine,  although  their  election  was  in-  nially.    Minnesota   Gen.  Stat.  (1891), 

valid  through  a  defect  in  the  return  of  $§  11 36,  1133.   The  justices  of  the  peace 

the  warrant  of  the  town  meeting.  may  fill  vacancies,  §  11 38.     On  failure 

As  to  the  requisites  of  evidence  of  a  in  the  office  of  town  assessor,  the  county 

town  officer's  appointment  and  qualifi-  auditor  may  appoint,  §  1130. 

cations,  see  Abbott  v,  Hermon,  7  Me.  The  filling  of  a  vacancy  in  a  town 
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office,  although  by  a  majority  of  the  judicious  freeholders  of  good  character 

board  of  justices  and  supervisors,  is  in-  to  hear  and  finally  determine   all  ap- 

valid,  unless  each  member  had  notice  peals  relative  to  unjust  cases  of  taxa- 

of  the   meeting.     State   7^  Guiney,  26  tion,  two  freeholders  commonly  called 

M inn .  3 1 3.  chosen  freeholders,"  highway  surveyors. 

In  Mississippi^  *'  The  officers  of  every  overseers  of  the  poor,  constables,  high- 

municipality  shall  be  a  mayor,  alder-  way  overseers,  and  pound-keepers;  also 

men,  a  marshal,  a  tax  collector,  a  treas-  **'  five  judicious  freeholders,"  as  a  town- 

urer,  a  clerk,  and  a  street  commissioner."  ship  committee  to  audit  accounts  of  the 

In  a  town,  there  are  five  aldermen.  The  township  officers,  superintend  expendi- 

marshal   is   the   tax  collector,  and    he  tures,  etc.  JVew Jersey  Revision  {iSyy)^ 

may  be  the  street  commissioner.    The  p.  1195,  §  12. 

officers,  other  than  the  mayor,  alder-  In  JV>n/ Af^xiV^,  the  board  of  trustees 

men  and  marshal,  are  elected  by  the  (^Jidei  comisarios")  "provide  by  ordi- 

mayor  and  aldermen,  ^  2798.  nance  for  the  election  of  a  treasurer 

In  Missouri,  are   biennially  elected  and  such  subordinate  officers  as  they 

one  trustee,  ex  officio  treasurer,  one  col-  may  deem  necessary  for  the  good  gov- 

lector,  one  clerk,  ex  officio  assessor,  one  ernment  of  "the  corporation,"  prescribe 

constable,  two  members  of  the  board  their  duties,  and  fix  their  compensation, 

of  directors,  two  justices  of  the  peace.  New  Mexico  Comp.  L.  (1884),  1689. 

and  as  many  road  overseers  as  there  In  New    Torky   at  the  annual  town 

are  districts  in  the  township.   Missouri  meeting,  there  are  chosen  a  supervisor, 

Rev.  Stat.  (1889),  §  8441.  town  clerk,  assessor,  collector,  overseers 

In  Nebraska  y  a  town  clerk,  treasurer,  of  the  poor,  commissioners  of  highways, 

three  judges,  and  two  clerks  of  election,  and  not  more  than  five  constables.  Bird, 

an  assessor,  and  an  overseer  of  high-  New  Tork  Rev.  Stat.  (1890),  p.  3077, 

ways  for  each  rolid  district,  are  elected  (17.     A   school  commissioner  cannot 

annually,  and,  with   slight  exception,  act  as  town  clerk,  p.  542,  §  26.     Nor  can 

two  justices  of  the  peace  and  two  con-  an  excise  commissioner,  p.  1058,  %  52. 

stables  biennially.  The  township  super-  The  supervisors  and  two  justices  may 

visor  is  elected  "each   odd   numbered  appoint    special    constables    to    serve 

year  in  the  odd  numbered  townships,  three  days  or  less.      New   Tork   Sess. 

and  each  even  numbered  year  in  the  Laws  (1092),  p.  510.    ' 

even  numbered  townships."    Nebraska  As  to  the  election  of  town  officers, 

Consol.  Stat.  (1891),  ^  1588.    As  to  the  see  New  York  Laws  (1892),  ch.  569,  § 

duty  of  the  county  clerk  to  fill  vacan-  \i  et  seq.  (Am.  G.  L.,  ch.  20).     As  to 

cies,  see  State  v,  Forney,  21  Neb.  223.  their  qualification,  §  50  et  seq. 

Upon  a  vacancy  in  the  office  of  town-  The  New  Tork  Act  of  1892,  ch.  401, 

ship  supervisor,  not  filled  by  appoint-  §§  2  and  3,  is  construed  as  to  the  election 

ment  as  prescribed  in  Nebraska  Comp.  of  excise  commissioners  in  People  v. 

Stat.,  ch.  26,  ^  103,  it  may  be  filled  by  Lahr,  71  Hun  (N.  Y.)  271. 

election    at  a    special    town    meeting  In  the  absence  of  contrary  statutory 

properly   convened.     State   v.  Taylor,  provision,  the  general  law  will  control 

26  Neb.  580.  the  time  of  election  of  village  officers. 

In  New  Hamfskire,  there  are  an-  if  no  special  law  provides  therefor, 
nually  elected  a  town  clerk,  selectmen,  State  v.  Cornwall,  35  Minn.  176. 
assessors,  treasurer,  auditor,  collector.  In  North  Carolina^  the  town  corn- 
agent,  overseer  of  the  poor,  health  offi-  missioners  annually  elect  a  constable 
cer,  constables,  highway  surveyors,  and  **  such  other  officers  and  agents  as 
fence- viewers,  lumber  surveyors,  meas-  are  necessary  to  enforce  their  by-laws, 
urers  of  wood  and  bark,  fireward,  keep  their  records,  and  conduct  their 
pound-keeper,  etc.  New  Hampskire  affairs."  Nortk  Carolina  Code  (1883), 
Fub.  Stat.  (1891),  ch.  43,  ^  25.  §  3800.     Also  quadrennially,   to   serve 

A  collector's  acceptance  of  the  office  as  assessors,  "  one  justice  of  the  peace 

of  selectman,  is  not  such  recognition  of  and   two   discreet  freeholders."     Sess. 

that  of  collector  as  relieves  him  of  the  Laws  (1885),  p.  296. 

disability  of  incompatible  offices  within  As  to  when  a  duly  elected  town  offi- 

New  Hampskire  Vuh.  Stat.   (1891),  p.  cer  is  not  indictable  for  refusing  to  ac- 

^55»  ^  34*     Atty.  Gen*l  v.  Marston   (N.  cept  the  office,  see  State  v.  McEntyre, 

H.  1892),  22  Atl.  Rep.  560.  3  Ired.  (N,  Car.)  171. 

In  New  Jersey y  there  are  elected  at  As    to    when  the  court  will   allow 

the  annual  township  meeting,  a  clerk,  amendment,  or  take  judicial  notice  of 

assessors,  collectors,  "  three    or  more  what  persons  were  designated  as  trus- 
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2.  Powers  and  Duties. — The  powers  of  municipal  officers  in  gen- 
eral have  already  been  considered.^  In  some  states,  the  duties 
of  the  town  clerk  and  of  the  treasurer  are  left  to  be  prescribed  by 
the  governing  board ;  in  others,  the  duties  of  these  and  other  town 
officers  depend  on  the  statutory  town  system  of  the  given  state.* 

tees  or  directors  in  laying  off  lots,  see  In   Tennessee^  the  aldermen  of  anj 

Hertford  v,  Winslow,  71  N.  Car.  150.  municipality  annually  elect  a  recorder, 

In  Ohio^  on  failure  of  the.  electors  to  a  treasurer,  and  a  constable.   Tennessee 

appoint  a  treasurer  and   trustees,  the  Code  (1884),   ^  1638.    The  validity  of 

county  auditor  may  appoint  the  same,  an  officer's  election  may   be  inquired 

OAf0  Rev.  Stat.  (1890),  §  1371.  into  collateral Ij'.    Lawrence  v.  Inger- 

In  Pennsylvania^zxt,  annually  elected  soil,  88  Tenn.  52. 

a  township  assessor,  supervisors,  treas-  In    Vermont^   "  Women  twenty-one 

urer,  auditors,  and  clerk.     Bright.  Purd.  years  of  age   may   be  elected  or  ap- 

Pennsylvania  Dig.  L.  (1885),  p.  1637.  pointed  to  the  office  of  town  superin- 

Also  constables  annually,  p.  315-    The  tendent  of  schools  or  town  clerk  of  a 

court  of  quarter  sessions  may  fill  vacan-  town,  if  they  have  resided  in  such  town 

cies,  p.  1638,  ^  4.     Overseers  of  the  poor  one  year  not  preceding  such  election.*' 

are  elected  biennially,  J  12.     The  col-  Vermont  Rev.  Laws  (1880),  §  2659. 

lector  is  appointed  by  the  supervisors  A  village  charter's   requirement  that 

and  overseers,  p.  1593,  ^  74.  a  clerk  and  trustees  be  elected  by  ballot, 

The     requirement     {Pennsylvania  was  held  not  to  be  complied  with  by 

Laws  (1862),  p.  142),  that  the  voters  of  appointing    a  nominating     committee 

Hempfield  township  "elect  six  super-  and    accepting    its     report.     State    v. 

visors  of  roads,  and   each  district  be  Harris,  52  Vt.  216. 

entitled  to  have  one  elected  therein,"  Where  the  charter  ofa  village  requires 

means  that   each   has    its    supervisor  its  trustees  to  be  elected  annually  on 

elected  by  the  whole  township.     In  re  a  certain    day,    and  a  majority    then 

Martz,  no  Pa.  St.  502.  wrongfully    adjourn   without  day,  the 

In   Rhode  Island^  there  are  elected  minority    can  lawfully   reorganize  the 

annually  a  town  clerk,  council,  treas-  meeting  and  their  election  of  trustees 

urer,  sergeant,    assessors,   a  collector,  will  be  valid.  Stone  v.  Small,  54  Vt.  498. 

pound-keeper,    constables,  overseer  of  In  Virginia^  each  town  elects  annu- 

the  poor,  and  fence-viewers ;  also  high-  ally  a  mayor  and  six  councilmen.     Vir- 

way  surveyors  and  justices  of  the  peace,  ^"wia  Code  (1887),  §  1027.     The  coun- 

Certain  special  officers  may  be  elected  cil  appoints  the  collector,  ^  1038. 

atthemeeting,if  required,  or  in  some  in-  In    Washington^   the    town  clerk  is 

stances  by  the  council,  <?.^.,  auctioneer,  ex  officio  assessor,  and  the  marshal  is 

superintendent  of  chimneys,  woodcord-  ex  officio  tax    and  license  collector, 

er,  sealer,  etc.    Rhode  Island  Pub.  Stat.  The  police  justice  is   appointed  by  the 

(1882),  p.  109.  council.    Washington  G^Ti,^X.2X,{\^\)y 

Where  a  town  ordinance  required  the  §  662. 
election  of  as  many  highway  surveyors  In  Wyoming^  the  council,  elected  an- 
as there  were  districts,  and  the  town  nually,  appoints  a  marshal,  who  is  ex 
elected  a  single  surveyor  for  three  dis-  officio  fire  warden  and  street  commis- 
tricts,  the  council's  assignment  of  him  sioner,  a  clerk,  who  is  ex  officio  asses- 
to  one  of  them  and  appointment  of  other  sor,  and  a  treasurer.  All  officers  must 
surveyors  for  the  two  other  districts,  be  qualified  electors  and  residents  of 
was  held  to  be  ultra  vires  and  void,  the  town,  and  no  person  is  eligible  who 
State  V.  Gorman,  13  R.  I.  318.  is  a  defaulter  thereto.      Wyoming  Sess. 

As  to  the  legal  effect  of  custom  and  Laws  (1888),  ch.  43. 

general  acquiescence,  upon  the  election  1.  See  Public  Officers,  vol.  19,  p. 

of  town  officers,  see  State  v,  Andrews,  552.    See  also,  sufra^  this  title.  Govern- 

15  R.I. 394;  State  V.  Bnggs,  15  R.I.  425.  ing  Bodies;  also  Powers  and  Privi- 

In  South  Carolina^  if  the  town  cor-  leges. 

porators  fail  to  appoint  the  road  officers  2.  In  Alabama^  thereon,  see  Alabama 

required  by  the  act  of  incorporation.  Code  (1886),  §  1500,  pi.  8.     The  intend- 

the  county  commissioners  appoint  them,  ant  has  the  jurisdiction  of  a  justice  of 

South    Carolina  Gen.    Stat.    (1882),  the  peace,  J  1501.     The  marshal  may 

§  1076.  arrest,   without    a     warrant,    persons 
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breaking  the  peace  or  violating  any  of  Code  (1882),  §  792.  The  marshal  is  tax 

the  town  ordinances,  ^  1502.  collector,  §  790. 

As  to  powers  of  municipal  officers,  In  Illinois^  the  town  supervisor,  town 
see  Fox  v.  McDonald  (Ala.  1893),  '3  clerk,  and  justices  of  the  peace,  consti- 
So.  Rep.  416.  tute  a  board  of  auditors  to  examine  the 
In  Arizona^  each  of  the  three  town  accounts  of  the  supervisor,  overseer  of 
trustees  must  give  bond  in  $5,000  for  the  poor,  and  commissioner  of  high- 
the  faithful  performance  of  his  duties,  ways ;  also  to  certify  to  the  countj  clerk 
Arizona  Rev.  Stat.  (1887),  §  154.  the  amount  of  demands,  etc.,  for  pyr- 
in Arkansas^  the  mayor  has  all  the  poses  of  taxation.  Illinois  Rev.  Stat 
powers  of  a  justice  of  the  peace,  and  (1891),  p.  1507,  ^  118,  «/5«f.  The  super- 
must  keep  a  docket,  etc.  The  mar-  visor,  the  assessor,  and  the  clerk  const!- 
shal  is  the  principal  ministerial  offi-  tute  a  board  of  health,  p.  1509. 
cer  of  the  town,  and  has  the  power  of  A  town  supervisor  may  employ  an 
a  sheriff,  with  jurisdiction  co-extensive  attorney  in  behalf  of  the  town.  Bruce 
with  the  county.  Arkansas  Dig.  Stat,  v,  Dickey,  116  111.  527. 
( 1884)  796.  In  Indiana^  the  town  marshal  has  the 
Under  a  statute  giving  a  town  mayor  ordinary  duties  of  a  constable.  Indiana 
the  general  powers  of  a  justice  of  the  Rev.  Stat.  (1888),  §^  3326,  7326.  Also 
peace,  he  may  take  an  affidavit  for  ap-  those  of  road  supervisor,  §  5090.  The 
peal.  Robinson  v.  Benton  County,  49  township  trustee  is  ex  officio  inspector  of 
Ark.  49.  elections,  overseer  of  the  poor  and  fence- 
In  California^  as  to  the  respective  viewer,  ^  5994.  The  town  clerk  must 
duties  of  the  district  road  overseers  and  attend  all  the  meetings  of  the  trustees, 
the  county  board,  as  to  streets  and  Byer  v.  Newcastle,  124  Ind.  86.  The 
highways,  see  California  Pol.  Code  trustees'  power  under  ^  448  to  sell  bonds 
(1085),  §§  2618,  2643-5.  As  to  those  of  for  school  buildings  may  be  exercised 
township  assessors,  see  $  41091  note,  through  a  broker.  Reed  v.  Orleans,  i 
As  to  those  officers  of  the  six  classes  of  Ind.  App.  25.  Further,  as  to  the  power 
municipal  corporations  respectively,  of  the  board  to  issue  and  sell  the  bonds, 
see  California  Act  of  1883;  California  see  Williams  v,  Albion,  58  Ind.  329. 
Pol.  Code  App.,  p.  737  et  seq.  As  to  the  duty  of  a  township  trustee 
In  Colorado^  the  mayor  presides  at  to  make  statements  to  the  county  board, 
all  meetings  of  the  town  trustees,  but  see  §  6001;  Murphy  v,  Oren,  121  Ind. 
has  no  vote,  save  upon  a  tie.  Colorado  59;  Bunnell  f.  White  County,  124  Ind.2. 
Annot.  Stat.  (1891),  §  451  x*  As  to  his  power  to  incur  debt,  see  State 
In  Connecticut^  the  town  officers,  v.  Hawes,  112  Ind.  323;  Jefferson  School 
other  than  the  board  of  selectmen  al-  Tp.  z;.  Litton,  116  Ind.  471.  As  to  duties 
ready  mentioned,  are  assessors,  boards  in  election  of  county  superintendent, 
of  relief,  sealers  of  weights  and  meas-  under  §  4424,  see  State  v,  Dillon,  125 
ures,  hay-wards,  pound-keepers,  public  Ind.  65.  As  to  the  trustees'  powers  in 
weighers,  and  measurers  of  wood,  the  case  of  joint-graded  schools,  see 
Connecticut  Gen.  Stat.  (1888),  $117  Hanover  School  Tp.  v,  Gant,  125  Ind. 
et  seq.  557.  As  to  their  power  to  build  and  lo- 
The  duty  of  the  town  committee  of  cate  schoolhouses,  see  Braden  v.  Mc- 
encroachments  in  removing  a  nuisance  Nutt,  114  Ind.  214. 
from  a  highway,  is  judicial,  and  cannot  The  marshal  may,  without  a  warrant, 
be  lawfully  performed  by  a  single  arrest  one  within  his  view  violating  a 
member  acting  without  the  others'  no-  town  ordinance.  Scircle  v,  Neeves,  47 
tification    or    convening.      Martin    v,  Ind.  289. 

Lemon,  26  Conn.  192,  citing  Damon  Under  Indiana  Stat,  of  1852,  town- 

v.  Granby,  2  Pick.  (Mass.)  345.  ship  trustees,  in   contracting  for  the 

As  to  the  powers  and  duties  of  the  building  of  a  bridge,  cannot  bind  the 

board  of  selectmen  in  Connecticut.^  see  township  to  vote  a  tax.     Houston  v. 

supra^  this  title.  Governing  Bodies,  Clav  County,  18  Ind.  396.     The  right 

In  the  Dakotas.,  as  to  the  duties  of  the  of  ae facto  township  trustees  to  exercise 

township  clerk,  see  Dakota  Com  p.  L.  their  office,  cannot  be  questioned  col- 

(1887),  ^  777;  of  the  treasurer,  §  783.  laterally.      Redden    v.    Covington,  29 

In  Florida.,  as  to  the  duties  of  the  Ind.  1 10.     Further,  as  to  the  powers  of 

mayor  and  of  the  collector  of  the  town,  township  tru  s  tees  in   Indiana.,  see 

see  Florida  Dig.  L.  (1881),  p.  252.  Philips  v.  East,  16  Ind.  254;  Fayette 

In  Georgia.,  the  mayor  is  the  chief  County  v.  Chitwood,  8  Ind.  504. 

executive  officer  of  the  town.     Georgia  An  agreement  by  town  trustees  to 
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refund   a  license,  if  the  act  requiring  Township  trustees,  after  purchasing 

payment  be  declared  invalid,  was  held  land  for  a  cemetery  and  finding  it  unfit 

to  be  binding  in  Columbia  v.  Authes,  therefor,  may  sell  it  with  a  restriction 

84  Ind.  31.  that  it  shall  not  be  used  for  a  private 

A  township  trustee  cannot  recover  a  or  public  cemetery.    Bushnel  v,  Whit- 
sum  paid  for  which  he  failed  to  receive  lock,  77  Iowa  285. 
credit  through  his  negligent  keeping  of  Township    trustees   cannot  lawfully 
accounts  of  vouchers.     Butt  v.  Jennings  buy  highway  tools  on  credit  and  in  ad- 
School  Tp.,  81  Ind.  69.  vance  of  a  tax  levy  therefor.     Wells  v. 

Where    A    and    B  were  the    town  Grubb,  58  Iowa  384;  Hanks  v.  North, 

trustees,  a  contract  by  A  with  B  to  sell  58  Iowa  396. 

to  the  town  for  a  cemetery,  land  owned  A  district  township  board  of  directors 

by  A  and  C,  was  held  to  be  voidable  at  are  bound  to  desi|^nate  the  proper  fund 

the  election  of  the  vendee.    It  was  im-  out  of  which  a  judgment  against  the 

material  that  A  vacated  his  seat,  and  township  is  to  be  paid ;  also  to  direct 

declined  to  act  pending  the  negotiation,  the  order  to  be  drawn.    Coon  v.  Provi- 

Pratt  V.  JLuther,  45  Ind.  250.  dence,  52  Iowa  287. 

A  contract  describing  the  trustee  of  a  A  township  board  of  health  cannot 

civil  township  as  acting  for  "  the  town-  delegate  its  power  to  employ  a  physi- 

ship,"  imports  the  civil  township ;  he  cian.     Young  v.  Blackhawk  County,  66 

can  incur  no  liability  for  the  benefit  of  Iowa  460. 

property  of  the  school  township.  Jack-  In  Kentucky^  trustees'  entry  on  lots, 

son  Tp.  V.  Home  Ins.  Co.,  54  Ind.  184.  held  adversely,  gives  no  title.     Young 

Under  Indiana  Actof  1891,  p.  286,  §  v.  Kimberland,  2  Litt.  (Ky.)  223.    To 

236,  the  township  trustee  is  the  proper  give  title  to  succeeding  trustees,  there 

custodian  of  the  dog  fund.    Florer  v.  must  be  words  of  succession.    Falmouth 

State,  133  Ind.  453.    A  town  trustee  v,  Horter,  4  Litt.  (Ky.)  119.     One  of- 

may  employ  a  broker  to  sell  bonds  is-  ferine  a  deed  must  show  that  it  was  by 

sued  under  Indiana  Rev.  Stat.  (1881),  a  majority  of  the  trustees.     Owings  v, 

^  4488.  Reed  v,  Orleans,  i  Ind.  App.  25.  lies,  3  T.  B.  Mon.  (Ky.)  286. 

In  the  absence  of  fraud  or  collusion,  Further,  as  to  powers  of  town  trus- 

the  determination  of  the  town  trustee  tees,  title,  etc.,  see  Morrison  v.  McMil- 

as  to  the  necessities  of  poor  persons  is  Ian,  4  Litt.  (Ky.)  210 ;  14  Am.  Dec.  115 ; 

conclusive:  he  may  employ  a  physician.  Mason  v,  Mufholm,  6  Dana  (Ky.)  140; 

although  the    county   board   has  em-  Lee  t^.  Flemingsburg,  7  Dana  (ky.)  28; 

ployed   another.     Perry   County   v,  Guffield  v.  Bowling  Green,  6  B.  Mon. 

Lomax,  5  Ind.  App.  567.     The  fact  that  (Ky.)  224;   Wickliffe  v,  Bascom,  7  B. 

a  sick  non-resident  has  been  received  Mon.  (Ky.)  681. 

into  a  house  from  charitable  motives.  In  Louisiana^  representative  officers 

does  not  preclude  the  township  trustee  of  a  local  jurisdiction  invested  with  the 

from  acting  under  the  statute  as  to  relief  usual  powers  of  administration  in  spe- 

of  one  without  money  or  friends.  How-  cific  matters,  and  the  power  of  levying 

ard  County  v.  Jennings,  104  Ind.  108^  taxes  to  defray  the  necessary  expendi- 

If  a  county  physician  refuses  to  treat  tures  of  the  jurisdiction,  have  no  implied 

an  urgently  needy  person,  the  township  authority  to  issue  negotiable  securities, 

trustee  may  employ  another ;  and  his  payable  in  future,  of  such  a  character 

declarations  concerning  payment    are  as  to  be  unimpeachable  in  the  hands  of 

competent.     Washburn   v.   Shelby  bona  fide  holders,  for  the  purpose  of 

County,  104  Ind.  321.  raising  money  or  funding  a  previous  in- 

In  lowa^  '*  a  marshal  shall  be  ap-  debtedness.  Police  Jury  v.  Britton,  15 
pointed  by  the  trustees,  and  shall  be  the  Wall.  (U.  S.)  566.  This  decision  over- 
principal  ministerial  officer  of  the  cor-  rules  Rogers  v.  Burlington,  3  Wall.  (U. 
poration,  and  shall  have  the  same  power  S.)  654,  and  Mitchell  v,  Burlington,  4 
that  constables  have  by  law,  co-exten-  Wall.  (U.  S.)  270;  Brenham  v.  German 
sive  with  the  countv  for  offenses  com-  American  Bank,  144  U.  S.  173,  549. 
mitted  within  the  limits  of  the  corpo-  In  Louisiana,  as  to  when  the  police 
ration.*'  McClain's/^wa  Code  (1888),  board  has  absolute  and  discretionary 
^  702.  power,   free   from   the  control   of  the 

Township    trustees    cannot    borrow  mayor,  see  Fitzpatrick  v.  Gaster  (La. 

money  for  highway  improvements,  nor  1893),  14  So.  Rep.  304. 

make  such  improvements  in  one  district  In  Maine,  highway  surveyors   may 

a  charge  upon  another.    Cass  County  repair  sudden   injuries,  remove  snow, 

Bank  v.  Conrad,  81  Iowa  482.  and  remove  fences  to  prevent  drifting ; 
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also  remove  obstructions,    and    plant  to  sell  intoxicating  liquor,  see  Howes  v. 

trees.     Maine  Rev.   Stat.   (1883),  pp.  Maxwell,  157  Mass.  333. 

253,  254,  258.    As  to  the  duties  of  the  As  to  the  powers  and  duties  of  the 

treasurer  as  collector  of  taxes,  see  pp.  selectmen  in  Massachusetts^  see  infra, 

134,  138.  this  title,  Governing-  Bodies, 

Only  upon  express  authorization  hy  In  Michigan^  the  jurisdiction  of  the 

vote,  can  the  treasurer  of  a  town  con-  township  drain  commissioner  extends 

vey  real  estate  in  its  behalf;  and  a  note  to  drains  that  lie  whollj   within   his 

given  in  payment  of  the  void  convey-  township.  Michigan  Gen.  Stat.  (1890), 

ance  is  void.     Monson   v.  Tripp,  81  ^^  i74oa-7.     But  see  Tinsman  v,  Mon- 

Me.  24.  roe  County  Judge,  82  Mich.  562.     As 

In  conveyance  of  land  reserved  for  to  the  duties  of  the  highway  commis- 

public  uses,  the  town  treasurer  and  the  sioner  in  laying  out  a  road,  return  to 

trustees  thereof,  must  comply  strictly  the  township  clerk,  etc.,  see  Cowing  v, 

with  the  statute;  otherwise  his  convey-  Ripley,  76  Mich. 651.     As  to  his  duty 

ance  cannot  be  ratified  by  their  subse-  in  chancery  proceedings  under  the  stat- 

qucnt  acts.  Argyle  v.  Dwinel,  29  Me.  29.  ute  for  encroachments  upon  highways. 

The  maxim,  salus populi suprema  lex,  see  Lebanon  Tp.  v,  Burch,  78  Mich.  641. 

was  applied  to  sustain  the  constitution-  Town  officers  cannot,  by  acquiescence, 

ality  of  a  statute  empowering  town  of-  transfer  local  duties  from  local  officers 

ficers   to  isolate    an  infected    person,  to  commissioners  appointed  by  the  gov - 

Haverty  v,  Bass,  66  Me.  71.  ernor.  So  held  as  to  a  township's  street 

As  to  the  powers  and  duties  of  select-  improvement  under  Michigan  Act  of 

men  in   Maine,   see  supra,  this  title,  187 1,  No.  414.   Hubbard  v,  Springwells 

Governing  Bodies,  Tp.,  25  Mich.  153. 

In  Massachusetts,  a  town  treasurer,  A  township  clerk  has  no  authority  #x 

under  Massachusetts  Stat.  (1875),  ch.  officio  to  sign  the  names  of  the  highway 

209,  has  no  right,  virtute  officii,  to  give  commissioners  to  an  order  on  the  town- 

a  new  note  of  the  town  in  renewal  of  ship   treasurer.    Just  v.  Wise  Tp.,  42 

an  old  note.      Abbott  v.  North  And-  Mich.  573. 

over,  145    Mass.    484.      A   committee  A  town  clerk's  entry  is  not  conclusive 

chosen  by  a  town  to  erect  a  building,  is  evidence  of  a  new  town  treasurer's  re- 

not  a  board,  but  an  agent,  and  may  act  ceipt  of  money  from  his   predecessor ; 

by  agreement  of  its  members  separately,  an    intentional     acceptance    must    be 

Shea  V,  Milford,  145  Mass.  528.     An  shown.     Rice  v,  Sidney,  44  Mich.  37; 

invalid    executory   agreement    by   the  38  Am.  Rep.  227. 

overseers  of  the  poor,  for  services  to  A  contract  through  the  board  of 
the  town,  cannot,  after  change  of  mem-  health,  was  held  to  render  the  township 
bership  of  the  board,  t>e  ratified  by  primarily  liable  to  a  physician  for  his 
members  acting  individually.  Reed  v,  services  in  attending  one  confined  by 
Lancaster,  152  Mass.  500.  scarlet  fever.  Wilkinson  v.  Long  Rap- 
Authority  in  a  town  treasurer  to  bor-  ids  Tp.,  74  Mich.  63. 
row  money  on  the  credit  of  the  town,  In  Minnesota,  the  town  supervisors 
cannot  be  established  by  proof  of  long  are,  virtute  officii,  fence- viewers.  Min- 
practice  of  such  borrowing  and  of  sub-  nesota  Gen.  Stat.  (1891),  §  1135.  They 
sequent  votes  of  acceptance.  Benoit  also  constitute  a  town  board  of  audit,  \ 
V,  Conway,  10  Allen  ( Mass.)  528.  Com-  1 140.  As  to  the  powers  of  town  insur- 
pare  Dickinson  v,  Conway,  i2  Allen  ance  companies,  see  §  3095. 
(Mass.)  487.  As  to  the  care  of  highways,  the  su- 

As  to  the  power  of  a  building  com-  pervisors  are  mere  agents  of  the  town, 

mittee    to    change    specifications    and  Woodruff  7^  Glendale,  23  Minn.  537; 

bind  the  town  for  extra  work  beyond  26  Minn.  78;  Hutchinson  Tp.  v.  Filk, 

the  appropriation  based  on  their  report,  44  Minn.  536.     Mandamus  will  not  lie 

see  Shea  v.  Milford,  145  Mass.  528.  to  compel  them  to  make  a  particular 

A  town  clerk  may  amend  a  record  improvement  upon  a  town  highway, 
made  by  him  when  in  office  under  a  unless  the  duty  be  plain  and  imperative, 
former  election.  Welles  v,  Battelle,  11  State  v.  Somerset,  44  Minn.  549. 
Mass.  477.  Otherwise,  when  he  is  no  In  ^ijjfjji^/f,  the  mayor  and  alder- 
longer  in  office.  Hartwell  v.  Littleton,  men  appoint  a  fire  marshal,  who  may 
13  rick.  (Mass.)  229.  be  the  mayor  or  town  marshal,   with 

As  to    the  duty  of  the  town  clerk,  power  to  keep  from  the  vicinity  of  any 

under  Massachusetts  Pub.  Stat.,  ch.  100,  fire  all  suspicious  persons  lurking  near, 

§  13,  in  requiring  the  bonds  of  a  license  and  to  compel  bystanders  to  aid  in  ex- 
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tinguishing  the  fire  or  preserving  prop-  authorized  hy  a  statute,  although  hav- 
erty  in  danger  therefrom, or  preventing  ing  no  general  authority  to  act.    Mid- 
goods  from  being  purloined.     Missis-  dieton  v.  MulHca  Tp.,  112  U.  S.  433. 
sippi  Code   (1S93),  §  2967.    The  six-         Further,  as  to  the  power  of  municipal 
teenth  section  in  every  township  being  officers,  see  McDonald  v.  Newark  (N. 
reserved    for  the  support  of    schools,  J.  1893),  ^^  ^^^*  Rep.  82. 
**  the   board  of  supervisors  shall  an-         In  New  Mexico^  the  town  marshal  is 
nuallj  appoint  three  trustees  for  each  the    principal   ministerial   officer,   and 
township  in  their  respective  counties,  has,  coextensive  with  the  county,  the 
having  school  lands  or  funds,  or  which  power  that  constables  have  by  law.  New 
ought  to  have  such  lands  or  funds ;  and  Mexico  Comp.  Laws  ( 1884),  $  1690. 
the   trustees  shall    recommend  to  the        In  New    Tork^  as   to  the  duties  of 
boards  of  supervisors  the  lawful  pur-  town    officers,  see  New    Tork   Laws 
poses  for  which  the  available  school  (1892),  ch.  569,  $$80,83,  ^<H* 
funds  of  their  townships  ought  to  be        The  joint  action  of  a  majority  of  the 
appropriated,  and  the  same  shall  be  ap-  qualified    members    of   any    town    or 
propriated  accordingly,'*  %  4'53*  county  board  is  sufficient.     Bird.  New 

In  Missouri^  the  board  of  directors  Tork  Rev.  Stat.,  p.  27,  §  87.    This  was 

audit  all  accounts  of  township  officers  the  rule  at  common  law.  As  to  its  appli- 

for  services  as  such,  except  the  assessor ;  cation  to  an  act  of  one  of  two  overseers 

audit  all   other  accounts   legally  pre-  of  the  poor,  see  Downing  t>.  Rugar,  21 

sented  to  them  against  the  township;  Wend.  (N.  Y.)  178;  34  Am.  Dec.  223. 
levy  all   taxes  for  township  road  and        The  successor  of  a  deceased  overseer 

bridge  purposes;  and  estimate  expenses,  of  the  poor  has  control  of  a  suit  begun 

etc.    J/f  Jj0»ri  Rev.  Stat.  (1889),  $  8473  ^J  \i\Tc\y  without  being  substituted   as 

etseq.  plaintifT.     Bellinger  v,  Birge,  54   Hun 

In  Nebraska^  the  town  supervisor  is  (N.  Y.)  511. 
ex  officio  overseer  of    the  poor.     He        An  action  may  be  brought  by  a  su- 

must  attend  the  meetings  of  the  county  pervisor  as  such,  to  recover  a  balance  in 

board  of  supervisors.  Nebraska  QonwA,  his    predecessor's    hands,  certified    by 

Stat.    (1891),  $    981.    Thus    he  is  ex  the  town  auditors,  but  not  paid  to  plain- 

officio  a  member  of  the  county  board,  tifi"  on  demand.  Gleason  v,  Youmans,  9 

State  r.  Taylor,  26  Neb.  580.  Abb.  N.  Cas.  (N.  Y.)  107.     As  to  the 

In  New  Hampskire,  as  to  the  duties  proper  party  to  sue  or  be  sued,  see  the 

of  the  town  clerk,  treasurer,  auditor,  case  of  an  overseer  of  the  poor,  People 

collector,  constables,  agent,  overseer  of  v.  Board  of  Auditors,  74  N.  Y.  310;  10 

the  poor,  etc.,  see  A^^w  ^am/jAiVe  Stat.  Hun  (N.  Y.)  551;  of  commissioners  of 

(1891),  ch.  43.    As  to  the  powers  and  highways,  Galen  v,  Clyde,  etc^  Plank 

duties    of  the   board   of  selectmen   in  Road   Co.,   27   Barb.    (N.  Y.)  543;  of 

New  Hampskire^  see  supra^  this  title,  supervisors,  Gailor  v.  Herrick,42  Barb. 

Governing  Bodies.  (N.  Y.)  79.     Where  there  is  no  town 

An  ex-town  clerk  ma}'  be  allowed  to  treasurer,  the  town  supervisor  is  the 
amend  a  record  made  by  him  when  "chief  fiscal  officer  "to  whom  to  present 
clerk.  Gibson  v.  Bailey,  9  N.  H.  168.  claims  for  interest  on  town  bonds,  with- 
in New  Jersey^  as  to  the  duties  and  in  New  Tork  Code  Civ.  Proc.,  $  3345. 
jurisdiction  of  the  township  boards  of  Stanton  v.  Taylor,  19  N.  Y.  Supp.  43 ; 
chosen  freeholders  in  opening  by-roads,  64  Hun  (N.  Y.)  633.  Compare  Gage 
see  Perrine  v,  Farr,  22  N.  J.  L.  356;  v,  Homellsville,  106  N.  Y.  667. 
Stevens  v.  Allen,  39  N.  J.  L.  68,  509.  A  town  supervisor  can  maintain  an 

Under  New  Jersey  Laws  (1888),  p.  action  against  officials  that  by  fraud 
366,  the  township  committee  may  con-  have  involved  the  town  in  debt;  e.  g,y 
tract  with  a  water  company  for  a  supply  railroad  commissioners  who  have  fraud* 
of  water,  and  levy  a  tax  to  pay  therefor ;  ulently  issued  town  bonds.  Mitchell  v. 
and  this,  though  the  supply  is  not  to  Strough,  35  Hun  (N.  Y.)  83. 
be  carried  to  every  part  of  the  township.  A  resolve  of  a  town  meeting,  direct- 
State  V,  Summit  Tp.,  53  N.  J.  L.  483.  ing  the  town  supervisor  "  as  supervisor'' 

A   borrowing  or  an  expending  for  to  bring  an  action  to  restrain  commis- 

purposes  of  the  township,  by  members  sioners  from  disposing  of  town  bonds, 

of  its  committee,  will  render  it  liable,  was  held  not  to  authorize  a  suit  in  the 

unless   ratified   at  a  regular  meeting,  name  of  the  town.    Lyons  v.  Cole,  3 

Musgrove  v,  Kennell,  23  N.  J.  Eq.  75.  Thomp  &  C.  (N.  Y.)  435. 

In  New   Jersey y  a  township  com-         As  to  the  power  of  town  supervisors 

mittee  is  the  proper  body  to  issue  bonds  to  borrow  money  for  road   and  bridge 
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purposes,  see  People  v.  Tompkins,  64  town  has  the  jurisdiction  of  a  justice  of 

N.  Y.  53.  the   peace.    North    Carolina    Code 

A  town  supervisor,  directed  to  pay  (1883),  ^  3818. 
interest  on  town  bonds,  and  receiving  Without  the  sanction  of  the  county 
from  the  county  treasurer  the  money  commissioners,  township  trustees  can- 
therefor,  acts  as  the  town  agent  and  not  make  a  valid  contract  to  build  a 
cannot  question  the  authority  of  his  bridge.  Paine  v,  Caldwell,  65  N.  Car. 
principal;  he  has  no  discretion  upon  the  488.  The  discretionary  power  of  town 
question  of  their  legality.  Ross  v.  Cur-  commissioners  to  acquire  and  dispose 
tiss,  31  N.  Y.  606.  of  public  buildings  "  for  the  use  "  of  the 
A  town  supervisor's  authority  under  town,  was  held  conclusive.  Schaver  v, 
statute  must  be  pursued  strictly.  So  Salisbury,  68  N.  Car.  291. 
held  as  to  one's  agreement  under  Netu  Town  commissioners  are  held  to  be 
Tork  Laws  (1865),  ch.  41,  to  pay  a  re-  empowered  to  bring  ejectment  to  re- 
cruiting agent.  Powers  v,  Shephard,  cover  land  granted  by  the  legislature 
49  Barb.  (N.  Y.)  418.  for  town  commissioners.  Bath  v,  Boyd, 

The  jurisdiction  of  town  supervisors  i  Ired.  (N.  Car.)  194. 
to  audit  accounts  against  the  town,  be-  In  Okio^  the  trustees  of  an  original 
ingconcurrent  with  that  of  the  auditors,  surveyed  township  are  a  body  corpo- 
they  cannot  allow  accounts,  after  they  rate  with  power  to  contract,  sue  and  be 
have  been  rejected  by  the  latter  on  sued,  and  manage  the  ministerial  and 
their  merits,  though  they  may  allow  school  land  sections.  Ohio  Rev.  Stat, 
claims  presented  in  proper  form  which  (1890),  §$  1368,  1404.  If  a  statute  pro- 
have  been  rejected  by  the  auditors  be-  vides  for  assessors  and  highway  super- 
cause  not  itemized.  McCrea  v.  Cha-  visors  over  a  city  which  forms  part  of  a 
boon,  54  Hun  (N.  Y.)  577.  township,  the  like  officers  of  the  town- 
Town  auditors  cannot  allow  a  claim  ship  have  no  authority  within  the  city, 
rejected  by  the  prior  board.  Oster-  State  v.  Ward,  17  Ohio  St.  543. 
houdt  xu  Rigney,  98  N,  Y.  222;  Oster-  Under  authority  to  provide  a  town 
houdt  V.  Hyland,  27  Hun  (N.  Y.)  167.  hall,  township  trustees  need  not  ac- 
Town  auditors  must  pass  upon  each  quire  an  entire  building  or  the  ground, 
item  separately;  they  cannot,  without  New  London  Tp.  v.  Miner,  26  Ohio 
modifj'ing   any  item,  deduct   from  the  St.  452. 

amount  of  the  claim  a  gross  sum.  Peo-  In  Pennsylvania^  a  township  super- 
pie  V,  Board  of  Auditors,  20  Hun  (N.  visor  may  maintain  a  bill  in  equity  to 
Y.)  150.  enjoin  a  public  nuisance  on  a  highway. 

Village  trustees  may  authorize  the  Nelson  v,  Ehret,  4  Kulp  (Pa.)  337. 
erection  of  a  soldiers'  monument  in  a  A  burgess  cailnot,  without  express 
public  street  without  consent  of  the  authority,  impose  fines  for  violation  of 
owner  of  the  fee.     Tompkins  v,  Hodg-  borough  ordinances.    Com.  v,  Thomp- 
son, 4  Thomp.  &  C.  (N.  Y.)  ^35.  son,  no  Pa.  St.  297. 

Charter  provision  that  village  trus-  Under  a  charter  giving  the  mayor  of 
tees  **have  the  sole  control  and  man-  a  town  the  powers  of  a  justice  of  the 
agement  of  the  streets,"  was  held  to  im-  peace,  he  may  issue  an  attachment  re- 
port the  duty  to  keep  the  sidewalks  in  turnable  before  himself,  and  it  maj"  be 
repair.  Koch  v.  Edgewater,  18  Hun  served  by  a  constable  as  well  as  by  the 
(N.  Y.)  407.  town   marshal.    Bain    v,  Mitchell,  82 

A  village  board,  under  its  power  to  Ala.  304. 
make  a  contract,  can  insert  therein  a  The  duties  of  township  auditors  are 
provision  that  a  certain  sum  shall  be  purely  statutory;  the  supervisor  can- 
deemed  liquidated  damages.  And,  un-  not  impose  on  them  the  countersigning 
der  such  provision,  such  damages  can  of  township  obligations.  Com.  v.  Up- 
be  recovered  in  the  party 's  suit  for  work  per  Darby  Auditors,  2  Pa.  Dist.  Ct. 
and  materials,  although  furnished  under  Rep.  89. 

a  resolution  adjudged  invalid.  Parr  v.  Acts  of  municipal  officers,  under  a 
Greenbush,  42  Hun  (N.  Y.)  232.  statute,  are  not  invalidated  by  its  be- 
As  to  the  authority  of  village  trus-  ing  declared  void.  King  v.  Philadel- 
tees  to  emploj'  counsel,  and  the  attor-  phia  Co.,  154  Pa.  St.  160. 
ney's  power  to  bind  in  getting  commis-  As  to  the  proper  authorization  of  the 
sioners  appointed  to  appraise  upon  a  solicitor  to  bring  suit  in  behalf  of  the 
change  of  street  grade,  see  Collins  v,  municipality,  see  Lebanon  v.  Lebanon, 
Saratoga  Springs,  70  Hun  (N.  Y.)  583.  etc.,  St.  R.  Co.,  i  Pa.  Dist.  Ct.  Rep.  563. 
In  North  Carolina^  the  mayor  of  a  Further,  as  to  the  powers  of  municipal 
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8.  laabilitiM — a.  To  Persons. — Town  officers  properly  exer- 
cising lawful  discretion  within  the  scope  of  their  employment,  are 
not  liable  to  persons  for  injury  or  damages  incurred  in  conse- 
quence of  their  official  acts.^ 

officers,  see  Com.  v.  Crogan,   155  Pa.  claim  has  been  paid,  the  money  is  re- 

St.  448.  coverable  back  with  interest.     §$  823, 

In  Rhode  Island^  as  to  the  powers  of  1036.     Acts  of  councilmen   of  a  new 

town  councils,  etc.,  see  sufra^  this  title,  town,  appointed  by  the  legislature  to 

Governing  Bodies,  serve  until  their  successors  are  elected, 

In  Tennessee^  the  recorder  of  a  mu-  were  held  to  be  binding,  although  one 

nicipality  has  the  powers  of  a  justice  of  of  them  participated  therein  after  mov- 

the  peace,  in  all  cases  of  violation  of  ing  beyond  the  corporate  limits.  Roche 

the  criminal  laws  or  of  the  ordinances,  v,  Jones,  87  Va.  484. 

Tennessee  Code  (1884),  ^  161 4.  In  Wisconsin,  the  town  supervisors 

In  TVxoj,  the  marshal  has  the  powers  belonging  to  the  two  most  numerous 

of  a  constable,  as  well  as  those  pre-  political  parties,  are  inspectors  of  elec- 

scribed  by  the  ordinances.     Texas  Kew.  tion.     Wisconsin  Sess.  Laws  (1891),  p. 

Civ.  Stat.  (1889),  art.  534.  654.    The  town  clerk  is  the  sealer  of 

Within   the    Vermont  statutory   re-  weights,  measures,  scales  and  beams, 

quirement  as  to  the  town  clerk's  duties,  Wisconsin  Annot.  Stat.  (1889),  (  1662. 

a  suitable  index  is  such  a  one  as  will  The  duty   of    immediate    diligence 

enable  a  man  understanding  the  plan  justifies  town  officers  in  repairing  on 

on  which  it  is  made  up,   and  having  Sunday  a  highway  defect,  if  occurring 

ordinarily  fair  business  capacity,  to  find  on  Saturday  and  very  dangerous;  other- 

the  record  he  is  in  search  of.     Smith  v.  wise   not.     Alexander  v,  Oshkosh,  33 

Rovalton,  53  Vt.  604.  Wis.  277. 

The    fact    that   commissioners    ap-  As  to  the  power  of  village  trustees  as 

pointed  by  the  town  to  subscribe  rail-  health  officers,  to  contract  for  the  erec- 

road  stocK,  incorporated  into  the  con-  tion  of  a  crematory  for  the  consumption 

tract  conditions  beyond  the  statutory  of  garbage,  and  the  effect  of  a  patent 

instrument  of  assent,  and  that  it  was  thereon  under  the  statutory  requirement 

not  repudiated  by  the  town,  was  held  of  competition  of  bidders,  see  Kilving- 

not  to  render  them  agents  of  any  other  ton  v.  Superior,  83  Wis.  aaa. 

Sarty    than    the    town.      Danville  v,  1.  See  Public  Opficbrs,  vol.  19,  p. 

lontpelier,  etc.,  R.  Co.,  43  Vt.  144.  490 ;  Ashley  v.  Port  Huron,  35  Mich. 

The  town  agent  to  prosecute  and  de-  296;  24  Am.  Rep.  552;  Highway  Com'rs 

fend  suits  has  no  general  authority  to  v,  Ely,  54  Mich.  173. 

settle  them.     He  is  personally  liable  to  In  Arkansas ^  town  officers  are  not 

a  party  acting  on  the  faith  of  a  promise  liable  to  persons  injured  by  the  passage 

made   by  him    in    such    compromise,  of  an  illegal  ordinance.    Trammell  v. 

Clay  V,  Wright,  44  Vt.  538.  Russellville,  34  Ark.  105. 

As  to  the  powers  and  duties  of  the  In  Connecticut,  a  town  clerk  receiv- 

board  of  selectmen   in    Vermont,  see  ing  a  deed  for  record  and  entering  upon 

supra,  this  title,  Governing  Bodies.  it  **  received  for  record,"  but  suffering 

In  Virginia,  the  sergeant  has  the  it  to  go  out  of  his  hands  unrecorded,  is 
power  of  a  constable  within  the  corpo-  liable  to  any  person  prejudiced  there- 
rate  limits  and  one  mile  beyond  them.  by.  Welles  v,  Hutchinson,  2  Root 
Virginia  Code  (1887),  $  1034.    "The  (Conn.)  85. 

mayor,  as  chief  magistrate  of  the  town,  Selectmen    are    liable    to  one  over 

shall  take  care  that  the  by-laws  and  or-  whom  they  unjustly  appoint  an  over- 

dinances  are  faithfully  executed.      He  seer.     Johnson    v.   Stanley,   i    Root 

and  the  other  members  of  the  council  (Conn.)  245;   Waters  v.  Waterman,  2 

shall  each  be  clothed  with  all  the  pow-  Root  (Conn.)  214. 

ers  and  authority  of  a  justice  in  civil  A  landowner  may  maintain  an  ac- 

matters  within  the  corporate  limits  of  tion  against  a  selectman  under  whose 

the  town,  and  in  criminal  matters,  with-  direction  to  cut  away  sufficient  brush 

in  said  limits  and  one  mile  beyond  the  to  make  a  highway  passable,  a  laborer 

same."     FtV^'jiifl  Code  (1887),  §  1033.  has  cut  down  trees  unnecessarily.    Ely 

Councilmen  are  inhibited  from  having  v.  Parsons,  55  Conn.  83. 

any  contract  with  or  claim  against  the  In  Iowa,  the  rule  that,  in  absence  of 

town ;   if  any,  it  is  void,  and  if  such  fraud  or  malice,  a  judicial  officer  is  not 
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liable  for  an  erroneous  application  of  In  Michigan^  township   supervisors 

tiie  law,  has  been  applied  to  the  quasi  cannot  be  held  liable  for  an  error  in 

judicial  act  of  township  trustees  in  re-  the  honest  exercise  of  their  discretion, 

fusing  to  issue  to  a  railwa}'  company  a  Wall  v»  Trumbull,  i6  Mich.  228. 

certificate  of  compliance  with  the  con-  A  bona  fide  contract  by  village  tnis- 

ditions   upon    which   an   aid   tax  was  tees  for  building  bridge  abutments,  was 

voted.     Muscatine  West  R.  Co.  v.  Hor-  held  not  to  bind  them   personally  for 

ton,  38  Iowa  33.  payment.     Lyon    v,    Irish,    58    Mich. 

Township  trustees  are  held  not  to  be  510. 

liable  to  the  payee  of  an  ultra  vires  In   New  Hampshire^  although   the 

order.     Willett  v.  Young,  82  Iowa  292.  statute  was  unconstitutional,  and  the 

Township  trustees  who  had  exceeded  vote  illegal  under  which  an  assessment 

their  authority   in   purchasing  a  road  was  made,  the  selectmen,  if  acting  in 

grader,  were  held  not  to  be  personally  good  faith,  are  not  liable  to  a  taxpayer, 

liable  upon  an  order  to  the  clerk  signed  Edes  v,  Boardman,  58  N.  H.  580. 

by  them  to  pay  therefor.     Willett  v,  A  suit  cannot  be'maintained  against 

Young,  82  Iowa  293.  the  selectmen  by  a  pauper  to  recover 

In    Maine,    selectmen    repairing    a  an  excessive  sum,  in  good  faith  named 

bridge  have  t)een  held  not  to  be  liable  by  them,  and  received  back  from  him, 

for  a  trespass  by  a  teamster  employed  to  enable  him  to  vote.      Nor  can  the 

by  the  town  therein.  Bacheller  v.  Pink-  town's  right  to  retain   it  be  tried  in 

ham,  68  Me.  253.  such   suit.     Brown  v,  Marden,   61    N. 

A  statute  making  a  town  liable  for  all  H.  15. 

illegal  doings  and  defaults  of  a  pound-  In  New  Tork^  a  ministerial  officer 

keeper,   does    not    necessarily   exempt  charged  with  an  absolute  and  certain 

him  from  t>eing  also  liable.     Rounds  v,  duty — e.  g,^  a  town  supervisor  to  lay 

Mansfield,  38  Me.  586.  before  the  board  of  commissioners  a 

The  chairman  of  a  board  of  select-  reassessment  of  damages  from   laying 

men,  to  whom   M.,  another  member,  out  a  highway — is  liable  to  a  person 

had,  for  a  legitimate  purpose,  delivered  having  a  special  interest  therein,  for 

a  town  order  signed  by  M.  in  blank,  is-  refusal  to  perform;  and  this,  though  he 

sued  it  to  F.,  who  loaned  him  money  did  so  through  an   honest  belief  that 

thereon,  relying  on  his  sole  assurance  the  statute  was  unconstitutional.    Clark 

of  the  to wn^s  need  and  authorization  of  v.    Miller,   54    N.   Y.   528.     Compare 

the   board   to  borrow.     In  F.'s  action  Olmsted  v.  Dennis,  77  N.Y.  378;  A'^rw 

against  M.  for  a  false  warranty,  it  was  Tork  cases    stated    supra^   this    title, 

held   that    M.,   not   knowing    of   such  Duties  and  Liabilities — In  General, 

disposition  and  false  representations.  Village  trustees  are  not  liable  to  a 

was  not  liable.     Fuller  v.  Mower,  81  property  owner  for  failure  of  a  public 

Me.  380.  work —  e,  g.,  a  sewer —  to  benefit  him 

I  n  Massachusetts^  an  abutter  was  held  as  anticipated.  Garratt  v.  Canandaigua, 

not  to  be  entitled  to  recover  of  an  offi-  135  N.  Y.  437. 

cer  acting  in  the  scope  of  his  authority  Town  officers  were  held  liable  to  a 

under  a  town  vote  involving  change  of  bond-holder  for  their  non-payment  of 

grade  of  a  highway.     Proctor  v.  Stone,  interest    as    required    by  statute;    the 

158  Mass.  564.  money  having  been  collected  and  in 

Three  men  were  held  individually  It-  their    hands.     Murdoch   v,   Aikin,   29 

able  upon  their  ofier  of  a  reward  for  the  Barb.  (N.  Y.)  59. 

arrest  and  conviction  of  a  murderer;  An   act  of  village  trustees  injuring 

notwithstanding  the  official  designation  the  value  of  property — e.  g,^  altering 

after  their  names,  ''selectmen,"  etc.  The  the  grade  of  a  street — will  be  enjoined, 

addition  did  not  make  their  collective  Oakley  v.  Williamsburgh,  6  Paige  (N. 

signatures  mean  the  town  and  nothing  Y.)  262. 

else.    Brown  t;.  Bradlee,  156  Mass.  28.  A  village  was  held  liable  for  an  in- 

Selectmen  were  held  liable  for  a  per-  jury  from  the  unskillful  building  of  a 
sonal  injury  from  failure  to  provide  bridge  by  its  trustees,  acting  as  high- 
proper  support  for  the  sides  of  a  public  way  commissioners.  Conrad  v.  Ithaca, 
sewer.    Breen  ».  Field,  157  Mass.  277.  16  N.  Y.  158. 

A  town  committee  has  been  held  not  Mandamus  lies  to  compel  town  offi- 

to  be  personally  liable  for  inadvertently  cers  to  perform  a  statutory  duty — «.^.» 

pointing  out  to  a  road  contractor  an  the  Issuance  of  a  boun^  certificate  to 

erroneous  location  of  his  section.  Nick-  a  volunteer.  People  v,  Martin,  58  Barb, 

erson  v.  Dyer,  105  Mass.  320.  (N.  Y.)  286. 
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b.  To  THE  Town. — In  certain  states,  some  officers  are  required 
to  give  bond  for  faithful  performance  of  duty.*  Official  responsi- 
bilities in  any  given  state  depend  upon  its  statutory  system  of 
town  government.* 

A  town  highway  commissioner  was  serve,  penal,  their  duties  are  quasi  ju- 
held  not  to  be  bound  to  keep  in  repair  dicial,  and  they  are  not  personally  Ha- 
ft bridge  within  the  limits  of  an  Indian  ble  for  an  injury  sustained  through  a 
reservation,  within  the  town,  and  not  defect  in  a  highway.  Daniels  v,  Hatha- 
to  be  liable  to  damages  from  a  defect  way^  65  Vt.  247. 

thereof,  though  he  had  funds  sufficient  As  to  the  requisites  of  recovery  in  an 

to  make  the  repairs.    Bishop  v.  Barton,  action  against  a  town  clerk  for  failure 

2  Hun  (N.  Y.)  436.  to  keep  a  suitable  index,  see  Hunter  v. 

Town  highway  commissioners,  to  ex-  West  Windsor,  24  Vt.  327;  Lyman  v. 
onerate  themselves  from  liability  for  a  Edgerton,  29  Vt.  305 ;  Smith  v.  Royal- 
personal   injury   from   a  defect,  must  ton,  53  Vt.  604. 

show  not  only  that  they  had  not  suffi-  In  Wisconsin^  town  officers  refrain- 

cient  funds,  but  also  had  properly  ap-  ing  from  needless  injury,  are  not  liable 

plied  therefor.     Warren  v.  Clement,  24  for  errors  of  judgment  in  locating  or 

Hun  (N.  Y.)  472.  constructing  a  ditch.     Smith  v,  Gould, 

A  taxpayer,  on  being  refused  protec-  61  Wis.  31.     But  as  to  compensation  to 

tion    by  the  village    officers,   from    a  a  riparian  proprietor  for  a  **  taking,"  by 

threatened  injury — e.  g^  an  obstruction  the  cutting  away  of  his  land,  compare 

by  a  railroad  company  proceeding  to  Smith  v.  6ould,  59  Wis.  631. 

erect  a  permanent  structure — may  bring  1.  E.g.^  California  Pol.  Code  (1885), 

suit  and  make  the  officers  co-defendants  ^  950. 

with  the  trespasser.    Overton  v.  Olean,  2.  See  Public   Officers,  vol.    19, 

37  Hun  (N.  Y.)  47.  p.  562a. 

In  Pennsylvania^  the  rule  of  non-lia-  In  Connecticut^  one  employed  by  the 
bility  of  municipal  officers  for  acts  done  selectmen  under  direct  authority  from 
in  the  honest  exercise  of  their  discretion,  the  town  to  assist  them  in  disbursements 
has  been  applied  to  the  case  of  building  to  paupers,  is  an  ** agent ''  of  the  town, 
bv  the  supervisors  of  adjoining  town-  within  Connecticut  Gen.  Stat.,  ^  1583, 
siiips,  of  a  causeway  (instead  of  a  punishing  misappropriations,  false  en- 
bridge)  across  the  boundary  stream,  to  tries,  or  procurement  of  fraudulent 
the  damage  of  a  mill-owner.  Yealy  v*  claims.  State  v.  Clerkin,  58  Conn.  98. 
Fink,  43  Pa.  St.  212,  In  Florida^  a  taxpayer  may  sue  to 

In  Tennessee  J  neither  against  a  town  enjoin  the  mayor  of  a  town  against  mis- 

nor,  h  fortiori^  against  its  mayor  and  appropriating  the  corporate  funds, 

aldermen,  will  an  action  lie  for  permit-  Peck  v,  Spencer,  26  Fla.  23. 

ting  a  regularly  licensed  liquor-seller  to  In    Georgia^  any   municipal    officer 

so  manage  his  business  that  an  adjoin-  misappropriating  funds  from  their  spe- 

ing  residence  is  annoyed  by  violent,  ob-  cific  object  '*  shall  be  guilty  of  malprac- 

scene   and  disorderly  conduct  of  the  tice  in  office."     Georgia  Code  (1872), 

frequenters  of  the  licensee's  saloon  or  ^  1672,  c. 

grocery.     McCrowell  v,  Bristol,  5  Lea  In  Illinois^  a  town's  remedy  on  the 

(Tenn.)  685,  citing  Dill,  on  Mun.  Corp.,  official  bond  does  not  exclude  its  direct 

\^  308,  754,  773.  suit  against  the  treasurer  of  the  com- 

In  K(fri!»a»/,  town  trustees  were  held  missioners  of  highways  to  recover 

not  to  be  liable  to  a  person  injured  by  money  which  he  refuses  to  pav  over  to 

the  frightening  of  his  horse,  at  a  stone  his  successor.     Blanchard  v.  La  Salle, 

crusher  operated  in  a  highway  in  course  99  111.  278. 

of  their  official  duties.     Bates  v,  Hor-  Sureties  of  a  re-elected  town  super- 

ner,  65  Vt.  471.  visor,  are  held  liable  for  town  funds  in 

Selectmen  were  held  not  personally  his  hands  at  the  end  of  his  preceding 
liable  on  enlistment  contracts,  merely  term.  Morley  f.  Metamora,78Ill.  394; 
for  having  transcended  their  authority  20  Am.  Rep. '266. 
in  ofifering  soldiers  bounties.  Leet  v.  As  to  the  requisites  of  indictment  of 
Shedd,  42  Vt.  277.  a  town  officer  for  withholding  the  rec- 
ti nder  the  Vermont  statute  (  Vermont  ords  from  the  county  clerk,  on  discon- 
Rev.  L.,  }  3671),  making  the  office  of  tinuance  of  the  township  system,  see 
selectman  compulsory,  and  a  refusal  to  Baysinger  v.  People,  115  111.  419. 
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In   Indiana^   if  a  township   trustee  ing  to  one  fund  to  pay  a  claim  against 

pajrs  money  after  the  specific  fund  is  ex-  another  fund.     Robinson  v.  State,  60 

hausted,  he  is  entitled  to  be  reimbursed,  Ind.  26. 

and  is  liable  for  no  more  than  nominal  Where  a  township  trustee,  having  in 

damages ;  and  this,  though  indebted  to  good  faith  made  a  contract  rendering 

some  of  the   funds,   provided   that  on  him  officially   liable   to  pay   certain 

settlement  of  all  accounts,  he  is  a  ^(?if a  amounts,  paid  them  in  goods,  or  by 

fide  creditor  of  the  township.     Con-  giving  credit  on  his  store  account  with 

siruinfiT  Indiana  Rev.  Stat.  ( 1888),  ^^  consent  of  parties,  it  was  held  that  his 

5999,  TOOi,  Murphy  v.  Oren,  121  Ind.  retaining  a  corresponding  amount   of 

59.     In  an  action  on  his  bond,  he  must  the  township  funds  was  not  a  conver- 

set  off  against  the  shortage  in  one  fund,  sion,  and  did  not  render  him  liable  on 

overpayments  on   account  of  another,  his  official  bond.     State  v,   Parker,  33 

so  far  as  the  shortage  was  occasioned  Ind.  285. 

thereby.     State    v,    Finney,    125    Ind.  A  township  may  maintain   against 

427;  Finney  v.  State,  126  Ind.  577.     In  its  former  trustee  an  action  to  recover 

case  of  a  deficit  of  school  money,  he  can  the  excess  for  which  his  successor  had 

hold  the  town   for  advances  made  to  erroneously  receipted  to  him.    State  t'. 

school  teachers  from  his  own  money.  Haynes,  79  Ind.  294. 

Kiefer  v,  Troy  County    School   Tp.,  The  sureties  of  a  township  trustee  are 

102  Ind.  279.     As  to  the  requisites  for  liable  for  his  delinquencies  occurring 

recovery,    under    ^  6008,  b,  from  the  while  he  was  holding  over  until  his  sue- 

trustee  for  school  supplies,  see  State  v,  cessor  be  qualified.     State  t\  Berg,  50 

Hawes,  112  Ind.  323;  JeflTerson  School  Ind.  496. 

Tp.  V,  Litton,  116  Ind.  467.     If  he  loans  As  to  the  requisites  of  procedure  in 

the  money  and  takes  a  note  payable  to  an  action  on  the  bond  of  a  township 

himself,  the  township  cannot  sue  there-  trustee,   see    Hawthorn  v,  S  t  a  t  e,  48 

on.    Rowley  v.  Fair,  104  Ind.  189.  Ind.  464. 

In  Indiana^  a  township  trustee  must  The  use  of  town  funds  by  a  treasurer, 

account  for  money  officially  received,  was  held  not  to  be  a  breach  of  his  bond ; 

though  lost  without  his  fault;  e,  g,^  but  only  a  failure  to  account.     Harvey 

stolen  from  the  safe.  Morbeck  v.  State,  v.  State,  94  Ind.  159. 

28   Ind.  86.      The    legal    title  to  the  In  lotua^  a  road  supervisor  was  held 

money  is  in  himself;  he  is  not  a  mere  liable  on  his  official  bond  for  having 

bailee.     Rock  v.  Stinger,  36  Ind.  346,  expended  for  bridge  materials  a  fund 

citing  the  case  of  a  town  collector  in  set  apart  by  the  township  trustees  for 

Massachusetts^  Colerain  v.  Bell,  9  Met.  another  purpose.     Wells  v,  Stomback, 

(Mass.)  499.     So,  also,  where  he  de-  59  Iowa  376. 

posits  in  a  solvent  bank  that  becomes  In  Kansas,  a  township  was  held  not 

insolvent.    Inglis  v.  State,  61  Ind.  212.  estopped  by  its  knowledge  that  its  treas- 

The  funds  cannot  be  followed  in  the  urer  kept  its  funds  in  a  certain  bank 

hands  of  third  parties,  as  in  the  case  of  which  afterwards  suspended.     Rose  v, 

ordinary    trustees.     Linville  v.   Lein-  Douglass    Tp.    (Kan.    1893),  34    Pac. 

inger,  72  Ind.  491.     His  liability  to  the  Rep.  1046. 

township  is  exactly  that  of  a  banker  As  to  the  duty  of  an  outgoing  town- 

for  money    deposited   on  general  ac-  ship  treasurer  to  pay  funds  over  to  his 

count.     Bocard  v.  Stevens,  79  Ind.  270.  successor,  and  the  statutory  limitation 

He  is  liable  until  actual  payment  of  the  of  recovery,  see  £1  Dorado  Tp.  v.  Gor- 

money  to  his  successor,  notwithstand-  don,  50  Kan.  307. 

ing  a  receipt  g^ven  therefor.     Madison  In  Maine,  town  officers  are  not  liable 

Tp.  V.  Dunkle,  114  Ind.  262.  for  failure  to  erect  guide-posts,  if  the 

A   town  trustee*s  assignment  of  his  town  has  not  raised  any  money  there- 
claim  for  services  and  failure  to  pay  it,  for.     Studley  v.  Geyer,  72  Me.  286. 
was  held  to  be  no  breach  of  his  oflncial  The  fact  that  a  town  treasurer's  fail- 
bond.    State  V,  Keifer,  120  Ind.  113.  ure  to  pay  orders  was  owing  to  the  de- 

A  township  trustee  is  held  not  to  be  struction  of  his  house  and  town  funds 

liable  on  his  bond  for  the  defective  con-  therein,  by  fire,  was  held  not  to  exon- 

struction  of  a  bridge,  where,  by  the  ac-  erate  him  from  liability  on  his  official 

tion  of  the  county  commissioners,  he  bond.  Monticello  v,  Lowell,  70  Me.  437. 

has  reimbursed  the  road  fund  therefor.  An   inadvertently  erroneous  certifi- 

State  v»  Vogel,  117  Ind.  188.  cate  by  the  selectmen  that  a  defaulting 

A  township  trustee  is  liable    for  a  town  treasurer's  accounts  are  correct, 

conversion  if  he  applies  money  belong-  will   not   release  his    sureties,  though 
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known  to  them,  while  he  has  enough  laborers,  making  useless  and  expensive 

assets  to  cover  the  deficit,  and  though  gutters,  etc.     Matter  of  East  Syracuse, 

he   afterwards  dies  insolvent.     Farm-  20  Abb.  N.  Cas.  (N.  Y.)  131. 
ington  V,  Stanley,  60  Me.  472.  One  who  as  president  of  a  railway 

As  to  the  tax  collector's  duty  in  ap-  company,  received  a  town's  bonds  for 

propriation  between  the  annual  assess-  its  stock,  and  sold  them  to  bona  fide 

ment  and  liability  upon  his  town  bond,  purchasers,  knowing  them  to  be  invalid, 

see  Ome  v,  Pearson,  61  Me.  552 ;  Por-  was  held  to  be  not  liable  therefor  to  the 

ter   r.   Stanley,  47   Me.  515;  74  Am.  town,  although  he  was  also  its  supervi- 

Dec.  501.  sor.    Farnham    v.    Benedict,   39  Hun 

In  MassackusettSyKto-wTi  treasurer  is  (N.  Y.)  22. 
not   liable,  and   a  collector  is  not  ac-        The  remedy  under  New  Tork  Laws 

countable  to  the  town  for  taxes   ille-  of  1866,  ch.  534,  against  delinquent  town 

gaily  assessed  and    not    by   him    re-  supervisors,  extends  to    cases  arising 

ceived.  Adams  v.  Famsworth,  15  Gray  before  its  enactment.  Guilford  v.  Coo* 

(Mass.)  423.  ley,  58  N.  Y.  116.     A  supervisor,  who 

In  Mississippi,  the  mayor  of  a  town  is  also  a  member  of  a  town  committee  • 

is  not  liable  for  a  bona  fide  error  as  to  for  procuring  enlistments  on   the  town 

his  jurisdiction  of  a  criminal  case ;  nor  quota,  is  held   to  be   accountable    for 

would  the  marshal  therein  be  liable  for  monev  received  and  disbursed  by  him, 

false  imprisonment.     Bell  t.  McKin-  raised  upon  town  bonds.    Guilrord  v, 

ney,  63  Miss.  187.  Cooley,  58  N.  Y.  116. 

In  Montana,  a  failure  of  a  town  or        If  a  town  supervisor  as  ^trustee  of 

county  officer  to  perform  his  duty,  is  a  the  gospel  and  school  lot"  improperly 

misdemeanor  punishable   hy  fine  and  invests  and  loses  any  of  the  funds,  his 

imprisonment.     Montana  Comp.  Stat,  successor  may  maintain  an  action  for 

(1887),  p.  889,  $927.  account  and  recovery.  Taylor  v.  Gur- 

In  Nebraska,  the  town  treasurer  nee,  26  Hun  (N.  Y.)  624. 
must  give  bond  in  $5,000,  or  double  the  A  town  supervisor's  sureties  are  not 
amount  of  money  that  may  come  into  liable  for  money  whereof  he  has  become 
his  hands,  to  be  fixed  by  the  town  board,  a  mere  voluntary  custodian,  or  which, 
Nebraska  Consol.  Stat.  (1891),  ^  979.  without  authority  of  law,  is  ordered  by 
The  town  officers  make  oath  faithfully  the  board  to  be  paid  to  him ;  e,  g,,  by  a 
to  perform,  etc.,  ^  975.  misdirection  in  the  collector's  tax  war- 
In  New  Hampskire,  the  liability  rant.  People  v.  Pennock,  60  N.  Y.  421. 
upon  a  town  treasurer's  bond  is  not  dis-  As  to  requisites  of  indictment  of 
charged  by  his  note,  accepted  by  his  town  auditors  for  **  official  misconduct," 
successor  as  full  payment,  with  assent  see  People  v,  Castleton,  44  How.  Pr. 
of  the  selectmen.  Henniker  v.  Wyman,  (N.  Y.)  238. 
58  N.  H.  528.  As  to  the  requisites  of  allegation  and 

In  New  yersey,  mandamus  lies  to  proof  in  an  action  by  a  taxpayer,  under 

compel  a  township  collector  to  pay  over  New  Tork  Laws  (1087),  ^  673,  to  pre- 

the  balance  to   his   successor,  on  the  vent  waste  or  injury  to  the  town  from 

proper  order.    State  t%  Disbrow,  42  N.  wrong  doings  of  officers,  see  McCrea 

J.  L.  141.  V,  Chahoon,  54  Hun  (N.  Y.)  577. 

The  sureties  of  a  township  collector        In    Nortk    Carolina,    every  person 

are  held  not  to  be  exonerated  by  the  who,  on  being  appointed  town  consta- 

fact  that  the  moneys  were  collected  be-  ble,  commissioner,  mayor,  or  assessor, 

fore  the  date  of  the  bond.     Conover  v,  refuses    to   qualify,   shall    forfeit    $25. 

Middletown,  42  N.  J.  L.  382.  North  Carolina  Code  (i883),§  38i2.The 

In  New   Tork,  as  to  the  procedure  town  constable  gives  bond  to  the  state 

under  the  law  of  1887,  ch.  372,  to  en-  enforcible  by  the  commissioner,  §  3809. 
force    the   lien   of  a  town  collector's        As  to  the  extent  of  liability  of  town 

bond,  against  the  property  of  the  sure-  commissioners  to  indictment  for  failure 

ties,  see  Crisfield  v,  Murdock,  127  N.  to  keep  township   roads  in  repair,  see 

Y.315.  State  V.  Halifax,  4  Dev.  (N.  Car.)  345. 

The  **  unlawful  and  corrupt  expend! -        In    Okio,  one   appointed  trustee  or 

tares"  by  village    officers,  for  which,  treasurer  of  a  civil  township,  and  re- 

under  New  Tork  Laws  (1879),  c^-  3^*  fusing  to  qualify,  forfeits  not  less  than 

a  summary  investigation  may  be  had,  do  $5  nor  more  than  $50.     Okio  Rev.  Stat, 

not  embrace  those  resulting  from  errors  (1890),  §  Z375>    Other   officers,   $2,  § 

of  judgment  with  no  pretense  of  cor-  1449. 
niption ;  e.  g.,  employing  old  and  lazy        In   Pennsylvania,  one  elected  to  a 
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4.  Compeniation. — In  some  states,  the  compensation  of  certain 
officers,  as,  for  instance,  collectors  of  town  taxes,  fence-viewers, 
field  drivers,  inspectors,  lockup  keepers,  and  pound  keepers  con- 
sists of  fees  prescribed  by  statute.  In  the  absence  of  statute,  the 
principles  governing  the  compensation  of  municipal  officers  in 
general  apply.* 

township  office  other  than  that  of  con-  373c  et  seq,;  MassachHsetts  Pub.  Stat, 

stable,  and  refusing  to  serve,  shall  for>  (1082),  pp.  120  et  seq.j  230,  275,  36S  et 

feit  $20;  except  as  to  service  more  than  seq.;  New  Hampshire  Pub.  Stat.  (1891), 

three  years  in  twelve.     Bright.  Purd.  pp.  193,  346,  379. 

Pennsylvania  Dig.  L.  (1885),  p.  1638,         In  Alabama,  of  the  salaries  of  offi- 

§  6.  cers,  $25  per  month  is   exempt  from 

Township  supervisors  are   liable   to  garnishment.    Alabama    Code  (1886), 

.  indictment  for  neglect  to  lay  out  or  re-  (  2512. 
pair  a  public  road.     But  they  are  only        In  Arkansas,  the  town  council  pre- 

bound  to  reasonable  care  and  prompt-  scribes  the  compensation  of  the  town 

ness.    Com.  v.  Cassatt,  3  Montg.  Co.  officers.    Arkansas  Dig.  Stat.  (1884), 

Rep.  (Pa.)  19.  §  796.    No  officer's  emoluments  shall 

A  town  treasurer  is  chargeable  with  be  increased  or  diminished  during  his 

a  loan  to  the  town  contracted  with  him-  term,  ^  926. 

self.      He  cannot  have  credit    for  dis-        In  Ca/iybr»ia,  as  to  the  compensation 

bursement  to  a  bond  held  by  himself  of  officers  of  the  six  classes  of  the  mu- 

unofficially.     Only  town  councils  can  nicipal   corporations   respectively,   see 

authorize  payment  out  of  the  treasury.  California   Act   of   1883 ;   California 

Todd  V,  Patterson,  55  Pa.  St  498.  Pol.  Code  App.  (1883),  p.  737  et  seq. 

In  the  absence  of  statutory  provision         A  promise  to  pay  a  municipal  officer 

therefor,  no  appeal  lies  to  tKe  supreme  an  extra  compensation  for  meritorious 

court  to  review  a  settlement  of  town-  services,  was  held  not  to  be  binding, 

ship    officers'    accounts.     Thomas    v.  Heslep  t\  Sacramento,  2  Cal.  580. 
Upper  Merion  Tp.,  148  Pa.  St.  xi6.  In  Colorado,  in  towns  and  cities  of 

In  Vermont,  a  liquor  agent  who,  in  not  more  than  5000  inhabitants,  neither 

excess  of  the  limit,  purchased  liquors  the  maj'or,  aldermen,  or  trustees  can 

with  the  money  of  the  town  and  sold  receive  any  compensation  unless  a  ma- 

them  without  consent  of  the  selectmen,  jority  of  tne  legal  voters  vote  in  favor 

was  held  to  be  liable  to  the  town  for  the  thereof;    any    ordinance     therefor     is 

proceeds;  the  maxim,  iit  pari  delicto,  void.     Colorado  Annot.  Stat.  (1891),^ 

etc.,  did  not  apply.     Topsham  v,  Rog-  4537. 
ers,  42  Vt.  189.  In  the  Dakotas,  "The  trustees,  clerk. 

In  Wisconsin,  a  town  treasurer  is  assessor,  treasurer,  marshal,  and  justice 
liable  to  the  town  for  moneys  appro-  of  the  peace  shall  respectively  receive 
priated  by  the  county,  although  unlaw-  for  their  services,  such  compensation 
fully,  and  received  by  him,  although  as  the  board  of  trustees  in  their  by-laws 
expended  by  him  only  for  the  town's  may  decide."  Other  town  officers  re- 
use, if  without  its  direction.  Reming-  ceive  a  "just  and  reasonable  compensa- 
ton  V,  Ward,  78  Wis.  539.  As  to  the  tion."  Dakota  Comp.  Laws  (1887),^ 
requisites,  in  an  action  on  a  town  treas-  1069. 

urer's  bond,  of  evidence  on  the  question         In  Georgia,  for  a  very  detailed  speci- 

of  election  of  his  successor,  and  of  neg-  ficatlon  of  the  fees  of  justices  and  con- 

lect  to  pay  over  moneys,  see  La  Pointe  stables,  see  Georgia  Code   (1882),   §§ 

V,  O'Malley,  46  Wis.  35.  3699*  37oo«    The  town  council  fixes  the 

The  liability  of  the  sureties  of  a  town  compensation  of  the  mayor,  recorder, 

treasurer  is  not  affected  by  want  of  a  and  marshal;  and  it  is  not  to  be  increased 

formal  approval  of  his   bond,  by  the  or  diminished  during  the  term.  Georgia 

chairman  of  the  town  board.     Omro  v.  Code  (i88a),  §  793.    "  The  general  as- 

Kaime,  39  Wis.  468.  sembly    shall   not  grant  or  authorize 

As  to  the  formal  requisites  of  the  extra  compensation  to  any  public  offi- 

bond  of  a  town  treasurer,  see  Platteville  cer,  agent,  or  contractor,  after  the  serv- 

V.  Hooper,  63  Wis.  381.  ice  has  been  rendered,  or  the  contract 

1.  See   Public   Officers,  vol.    19,  entered  into,"  ^  5202.    Georgia  Const, 

p.  555 ;  Connecticut  Gen.  Stat.  (1888),  ^  art.  8,  §  16,  pi.  2. 
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A  town  marshal  </e  /ar/0  was  held  and  overseer  of  the  poor,  secured  a  pen - 

entitled  to  compensation  only  for  the  sion  for  a  pauper,  and  in  pursuance  of 

time    he    actually    served.     Miller    v,  a  previous  agreement  with  her,  appro- 

Senej,  8i  Ga.  489.  priated  it  to  settle  the  town's  claim  for 

In  Illinois,  under  the  town  organiza-  her  support.    She  afterwards  recovered 

tion  law,  the  clerk,  the  supervisor,  or  it  from  him  by  suit.    It  was  held  that 

the  justice  of  the  peace,  remains  in  office  he  was  not  entitled  to  compensation 

until  his   successor  is  qualified,  even  from  the  town  for  the  expenses  therein 

though  his  resignation   had   been   ac-  incurred  by  him.     White  v,  Levant,  77 

cepted;  and  accordingly  he  remains  re-  Me.  396. 

sponsible  as  member  of  the  board  of  Where'  no  statute  has  prescribed  any 

auditors.      Badger    v.    U.    S.,    93   U.  compensation  for  a  town  officer,  he  can 

S.  599.  recover    none    without   a    town    vote 

The  president  and  town  trustees  hold  therefor.  White  v,  Levant,  78  Me.  568. 

office  till  their  successors  are  elected,  As  to  when  mandamus   is  a  munici- 

even  though  they  neglect  to  give  the  pal  officer's  proper  remedy  to  recover 

statutory    notice.     Mandamus  lies    to  his  salary,  etc.,  see  Baker  v,  Johnson, 

compel    the    notification.      People   v,  41    Me.    15;    French  v.    Cowan,  79 

Fairbury,  51  111.  149.  Me.  426. 

In  Indiana,  a  township  trustee  is  en-  In  Massachusetts,  a  selectman  cannot 

titled  to  a  compensation  of  only   two  maintain  an  action  against  a  town  for 

dollars  per  day;  and  this,  though  on  official  services  for  which  no  compensa- 

the  same  day  he  may  have  performed  tion  has  been  provided,  either  by  stat- 

two  classes  of  service.     Montgomery  ute,  vote,  or  express  contract ;  evidence 

County  V.  Bromley,  108  Ind.  158;  Posey  of  customary    payment  by    towns  for 

County  v.  Templeton,  116  Ind.  369.  such  services  is  immaterial.  Farnsworth 

In  Indiana f  the  fact  that  on   a  tie  v.  Melrose,  122  Mass.  268. 

vote  for  the  election*  of  township  trus-  A  town  vote  determining  what  would 

tees,  the  incumbent  (who  was  one  of  be  a  reasonable  compensation  for  cer- 

the  candidates),  refused  to  comply  with  tain  officers  of  the  fire  department,  was 

the   statute  in  case  of  a  tie,  was  held  held  to  import  a  contract  to  pay  the 

not  to  create  a  vacancy.     State  v.  Mc-  same.  Parks  v.  Waltham,  120  Mass.  160. 

Mullen,  46  Ind.  307.  Under  Massachusetts  Gen.  Stat.,  ch. 

In  Iowa,  in  the  absence  of  statutory  24,  the  vote  of  a  town  having  a  duly 

pro  vision,  the  ma^'or  of  an  incorporated  established     fire    department,    to    pay 

town  cannot  recover  from  the  county  members  of  a  private  organization,  not 

for  services  as  a  magistrate  where  the  engine  men,   under  ^    14  or  $   15,    for 

prosecution  fails.     Howland  v.  Wright  services  rendered  to  the  town  as  engine 

County,  82  Iowa  164.  men  for  the  preceding  year,  was  held 

A  resolution  assuming  to  supersede  to  be  ultra  vires  and  void.  Greenough 

an  audience  as  to  the  compensation  of  x*.  Wakefield,  127  Mass.  275. 

the   city  attorney,   was    held    invalid.  In   Michigan,    silence    of   a  village 

Ryce  7\  Osage  (Iowa,  1893),  55  N.  W.  charter  as  to  compensating  a  board  of 

Rep.  532.  water  commissioners,  was  held  to  in- 

*     In  Maine,  a  town  clerk  is  entitled  to  dicate  that  their  services  were  expected 

compensation  for  recording  a  birth  oc-  to  be  voluntary ;  notwithstanding  a  pro- 

curring  before  his  election,  but  coming  vision  that  officers  receive  such  com- 

to  his  knowledge  thereafter.  Otherwise  pensation  as  the  council  shall  prescribe, 

as  to  his  supplying,  without  the  town's  Perry  v,  Cheboygan,  55  Mich.  250. 

direction,  a  previous  record  destroyed  In  Missouri,  the  township  clerk  is 

by  fire.   Lake  i*.  Ellsworth,  40  Me.  343.  paid  fixed  fees.   The  other  officers  each 

A     substitute    schoolhouse    janitor  receive$i.5o/^r</i>m  for  their  services, 

holding  himself  ready  for  service,  was  Missouri  Rev.  Stat.  ( 1889),  ^  8484. 

held   entitled  to  draw  his  salary   from  As  to  when,  in  a  statute,  the  words, 

the   municipality,  whether  actually  at  "  reasonable  compensation,"  import  that 

work  or  not.     Davis  v.  Fall  River,  155  the  compensation  is  to  be  fixed  by  the 

Mass.  96.  court  in  which  the  condemnation  pro- 

A  school  agent's    election,  and  the  ceeding  is  pending,  see  Green   t\  St. 

rendition   of  service,  was  held   not  to  Louis,  106  Mo.  454. 

imply   a  promise  of  the  town  to  pay  In  Nevada,  the  compensation  of  the 

him ;    no  statute    providing    therefor,  chief  engineer  of  the  fire  department 

Talbot  V.  East  Machias,  76  Me.  415.  must  not  exceed  $150  per  month  ;  that 

One  who  was  selectman,  town  agent,  of  his  assistant,  $125,  and  that  of  each 
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employ^  therein,  $ioo.    Nevada  Gen.  auditor  receives  *' the  sum  of  one  dollar 

Stat.  (1885),  ^  2024.  per  day  for  each  day  necessarily  em- 

Under  a  statute  that  policemen**  shall  ployed  in  the  duties  of  their  ofHce." 
receive  such  compensation  as  shall  be  Bright.  Purd.  Pennsylvania  Dig.  L. 
voted  by  the  town,"  none  can  be  re-  (1883),  p.  i64i,§  54.  The  treasurer  re- 
covered without  a  vote  fixing  the  rate,  ceives  a  percentage,  settled  by  the  su- 
Sampson  v.  Rochester,  60  N.  H.  477.  pervisors,  with  approbation  of  the  audi- 

In  Neiv  Hampshire,  a   selectman's  tors,  ^  25.    The  supervisors  determine 

acceptance  of  the  office,  and  serving  the  town  clerk's  compensation,  ^  27. 

without  objecting  to  the  sum  voted  as  As  to  the  unchangeableness  of  the 

compensation,  was  held  to  be  a  contract  salary    of   a    municipal    officer    when 

at  that  price.     Rindge  v.  Lamb,  58  N.  once  fixed,  even  though  under  an  un- 

H.  278.  constitutional  act,  see  Devers  v.  York, 

In  Netv  Jersey,  each  member  of  the  156  Pa.  St.  359. 

township  committee  receives  $2  per  day,  Under  Vermont  Rev.  L.,  §  2728,  a 

and  the  clerk  $3.    Nevj' Jersey  Revision  town  officer — e.  g,,  a  lister — can  recover 

(1877),  P*  I300,  §  37.  only  such  pay  as  is  fixed  by  statute,  or 

The  New  Tork  Act  of  1880,  that "  the  bv  vote  of  the  town.  The  case  is  not 
compensation  or  salary  of  any  officer  affected  by  the  precedent  of  allowance 
shall  be  fixed  before  his  appointment,"  in  a  former  year.  Barnes  v.  Bakers- 
does  not  require  a  fixing  before  each  field,  57  Vt.  375. 

new  appointment.    People  i'.  Crissey,  A  town  officer  has  no  legal   claim 

91  N.  Y.  616.  for  his  services,  except  by  express  vote 

As  to  the  allowance  of  a  highway  or  by  a  usage  to  pay  that  office — e.  g.^ 

commissioner's  claim  against  the  town,  school  committee.     Boyden  v,  Brook- 

mandamus  will  not  lie  to  compel  the  line,  8  Vt.  285. 

board  of  auditors  to  decide  in  a  partic-  A  first  constable  and  ex  officio  col- 

ular  way.     People  v»   Barnes,  114  N.  lector  is  not  entitled  to  fees  for  taxes  pre- 

Y.  317.  viously  collected  by  the  town  treasurer. 

The  facts  of  an  attorney's  rendition  except  under  an   existing  ag^ement ; 

of  services  to  a  town,  and  of  a  resolu-  a  subsequent  promise  to  pay  them   is 

tion  of  the  board  of  auditors  to  pay  for  without  consideration.     Woodward  v, 

similar  services,  were   held   not   con-  Rutland,  61  Vt.  316. 

elusive  of  an  undertaking  of  the  town  A  highway  surveyor  cannot  recover 

to  audit  and  allow  his  claim  therefor,  from  the  town  an  amount  expended  by 

People  V,  Wood  (Supreme  Ct.),  12  N.  him  in  excess  of  a  tax  committed  to 

Y.  Supp.  436.  him.    Cloud  v.  Norwich,  57  Vt.  448. 

Overseers  of  the  poor  are  not  pre-  In    Washington,   **  The  mayor  and 

eluded  from  audit  and    allowance  for  members  of  the  council  shall  receive 

supplies  procured  on  their  credit,  mere-  no  compensation  whijtever.    The  clerk, 

ly  by  their  failure  to  follow  the  statutory  treasurer,  marshal  and   police  justice 

procedure.     Osterhoudt  v.   Rigney,  98  shall  severally  receive,  at  stated  times,  a 

N.  Y.  222.  compensation  to  be  fixed  by  ordinance 

As  to  the  right  of  suspension  of  an  bv   the  council,   which    compensation 

officer — e.  g,,  an  aqueduct  inspector —  shall  not  be  increased  or  diminished 

without  pay,  "owing  to  lack  of  work,"  after   their    election    or    during  their 

see  Kelly  v.  New  York,  70  Hun  (N.  several  terms  of  office."     Washington 

Y.)  208;  Donnell  V.  New  York,  68Hun  Gen.    Stat.    (1891),  §  666.     And   see 

(N.  Y.)  55.  State  v.  Carson,  6  Wash.  250. 

In  North  Carolina,  as  to  what  is  a  In  West  Virginia,  the  mayor,  re- 
reasonable  town  ordinance  regulating  corder,  assessor,  and  road  superintend- 
the  compensation  of  a  cotton  weigher,  ent  receive  each  a  compensation  to  be 
see  State  v.  Tyson,  1 1 1  N.  Car.  687.  fixed  by  the  council,  and  not  to  be  in- 

In  Ohio,  a  trustee  or  a  supervisor  re-  creased  or  diminished  during  the  term, 

ceives  $1.50  per  day  of  actual  service.  West   Virginia  Code    (1891),  p.  431, 

The   township  treasurer  has  two  per  §  42. 

centum  of  the  money  received,  kept  and  In  Wisconsin,  the  general  town  offi- 

paid  out.     Ohio  Rev.  Stat.   (1890),  ^^  cers  receive  $2  per  day  for  actual  serv- 

'SS^^'S*  ^c^t  Ai^d  ^"  only  one  official  capacity. 

In  Oklahoma,  KB  to  the  compensation  Wisconsin  Annot.  Stat.  (1889),  §  85b. 

of  municipal  officers,  see  Blackburn  v.  The  assessors  receive  what   the  town 

Oklahoma,  10  Okl.  292.  board   allows  them,  not  exceeding  $3 

In     Pennsylvania,    each     township  per  day,  §  851. 
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5.  Tennination. — The  principles  governing  the  power  to  remove 
municipal  officers,  and  the  effect  of  removal,  as  laid  down  else- 
where in  this  work,^  ^pply  ^o  towns,  in  the  absence  of  any  stat- 
utory provision  to  the  contrary.  In  general,  the  appointing 
power  is  also  the  removing  power.  In  many  states,  the  statutes 
define  what  shall  constitute  vacation  of  an  office.^ 

yUL  DlsoovmniAHGE. — Ordinarily,  the  general  principles  as  to 

1.  See  Public  Officers,  vol.  19,  p.  visor,  see  Oregon  v.  Jennings,  119  U. 

562a.  S.  74. 

S.  In   Alabama^    an    office    '*is    va-  One  is  not  relieved  from  the  duties 

cated  bj  the  death  of  the  incumbent ;  of  a  municipal   office,  until  his  resig- 

by  his  resignation,  except  in  such  cases  nation  is  accepted   bv   competent  au- 

as  are  excepted  by  law ;  by  his  ceasing  thoritj.     People  v,  Williams,   145 

to  be  a  resident  of  the  state  or  of  the  III.  573. 

division     .     .           for  which   he  was  In   Indiana^  a  marshal's  failure  to 

elected ;  by  the  decision  of  a  competent  give  bond  within  the  ten  days'  require- 

tribunal  declaring  his    election  or  ap-  ment  of  the  town  charter,  was  held  not 

pointment  void,  or  his  office  vacant;  by  to  vacate  the  office.     State  v.  Porter,  7 

an  act  of  the  general  assembly  abridg-  Ind.  204. 

ing  his  term  of  office,  when  the  same  is  In  Kansas^  in  the  absence  of  statu- 

not  fixed  by  the  constitution ;  in  such  tory  declaration,  the  office  of  township 

other  cases  as  are,  or  may  be,  declared  treasurer  is  not  vacated  by  his  removing 

bylaw."      ^//r^tfffiia  Code  (1886),  §308.  '*  across  the  line''  into  another  town- 

In  ^ritaifjaj,  the  mayor  or  any  other  ship,  without  resignation.    Salamanca 

town  officer  may  be  removed  by  the  Tp.  v.  Wilson,  109  U.  S.  627.     When 

concurrent   vote    of   five    councilmen.  the   legislature  at>olishes  a  municipal 

Arkansas  Dig.  Stat.  (1884),  §  799.  township,  the  officers  must  go.    Ih  re 

In    California^  9A  to  tenure,  etc.,  in  H inkle,  31  Kan.  x  12. 

the  six  classes  of  municipal  corpora-  In  Maine^  as  to  the  construction  of 

tions,  see  the  Act  of  1883,  California  the  Maine  Const.,  art.  9,  §  6 — tenure  of 

Pol.  Code,  p.  737  et  seq,  all  officers   **  not    otherwise   provided 

In  Colorado^  when  the  tenure  of  a  for," — see  Opinion  of  Justices,  72  Me. 

municipal  office  is  at  the  pleasure  of  the  549. 

appointing  body,  the  power  to  remove  In  Massachusetts^  a  breach  of  a  reg- 

may   be    exercised   without  notice  or  ulation  forbidding  a  municipal  officer 

hearing ;  otherwise  as  to  removal  from  to    solicit  political  contributions,  was 

any  office  —  e,  ^.,  of  alderman  — which  held  to  be  good  cause,  for  his  removal, 

is  of  the  essence  of  the  corporation.  So  Mc  Aultife    v.    New    Bedford,    155 

held,  as  to  a  council's  removal  of  a  po-  Mass.  216. 

lice  magistrate.     Carter  v.  Duraneo,  16  In  Michigan^   there  is  no  inherent 

Colo.  534,  citing"  i  Dill,  on  Mun.  Corp.,  power  in  a  governing  body  to  remove, 

^  250;  Hudson  V.  Denver,  12  Colo.  157.  even  for  cause,  an   appointive  officer. 

In  Georgia^  gambling  by  the  marshal  Such  power  is  not  imported  hy  a  statu- 

is   not  "malpractice"  and  ground  for  tory  requirement  that  an  officer  upon  his 

his  removal.     Macon  v,  Shaw,  16  Ga.  resignation  or  "  removal,"  shall  deliver 

172.     A  marshal  removed  by  the  ma^or  to  his  successor  the  books,  etc. ;  express 

and  council  for  a  cause  not  specified  in  provision  is  necessary.     Speed  v.  De- 

the  charter,  may  recover  of  them  the  troit  Council,  97  Mich.  198.    Compare 

damages  necessarily  resulting  from  his  Speed  v.  Detroit  Council  (Mich.  1893), 

amotion,   namely,  his  salary  and  per-  56  N.  W.  Rep.  570. 

quisites.     Shaw  v.  Macon,  19  Ga.  468.  In  Minnesota^  if  the  president  of  the 

A  marshal's  failure  to  prosecute  for  an  council  is  not  an  **  officer  "  of  the  mu- 

offense  committed   in   his   presence,  is  nicipality,  within  the  charter  or  state 

ground  for  his  removal.     Shaw  v.  Ma-  constitution,    he   is   removable  at  the 

con,  21  Ga.  281.     One  employed  by  the  will  of  the  council   that   elected  him. 

firemasters   at  will,  cannot  recover  for  State  v.  Kilchlt  (Minn.  1893),  54  N.  W. 

his   discharge.     Parks   v.   Atlanta,  76  Rep.  1069. 

Ga.  828.  "  Sufllolent    cause,"   in  a  municipal 

In  Illinois,  as  to  what  constitutes  a  charter's  provision  for  removal  of  offi- 

vacancy  in   the  office  of  town  super-  cers,  has  been  held  to  mean  legal  cause. 
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the  dissolution  of  municipal  corporations,  apply  to  towns.^  In 
many  states,  the  procedure  for  disincorporation  of  towns  is  pre- 
scribed by  statute.*     And  in  general,  the  corporate  existence  of 

State  V.  Duluth  (Minn.  1893),  55  N*  W*  *•  See  Municxpal  Corporations, 

Rep.  X18.  vol.  15,  p.  1198.    See  also  Public  Ofpi- 

In  Missouri^  under  a  municipal  cers,  vol.  19,  p.  562a. 
charter  authorizing  the  removal  of  an  A  municipal  charter  is  not  a  con- 
appointed  officer,  if  the  general  welfare  tract ;  it  is  subject  to  repeal  at  the 
demands  it,  such  removal  may  be  bj  pleasure  of  the  legislature.  Probasco 
ordinance.  State  v,  Walbridge  (Mo.  t;.  Mounds ville,  11  W.  Va.  501 ;  Mont- 
1893),  24  S.  W.  Rep.  457.  gomery  v.    Shoemaker,  51    Ala.   114. 

In  Nebraska,  an  express  charter  pro-  This,   however,   has   reference   to   the 

vision   for  the  removal   of  municipal  municipality's  governmental  relation  to 

officers,  was  held  to  dominate  a  gen-  the  state;  in  its  private  or  proprietary 

eral    provision.     State    v.    Smith,    35  rights,  it  is  entitled  to  constitutional 

Neb.  131.  protection.     New  Orleans  v.  New  Or- 

In  New  Hampshire,  a  town  officer's  leans  Water  Works  Co.,  142  U.  S.  79. 

neglect  to  take  the  oath  of  office  does  2.  In  the  territories,  a  distinction  is 

not, //jt^yac/i^,  vacate  the  office.     Glid-  to  be  drawn  as  to  plats;   the  Act  of 

den  V.  Towle,  31  N.  H.  147.  Congress  of  1886,  regulating  territorial 

In  New    Mexico,  "  by    the    concur-  legislation,    inhibiting    laws    vacating 

rent  vote    of    four    members    of   the  town  plats.     See  24  U.  S.  Stat,  at  L.,  p. 

board   of  trustees    {^Jidei  comisarios^)  170,  §1,  pi.  4. 

the  mayor,  recorder,  or  any  member  of  In  Alabama,  a  town  charter  cannot, 

said  board,  or  any  other  officer  of  the  in  a  collateral  proceeding,  be  declared 

corporation,    may    be    removed    from  forfeited  by  non-user.     Harris  v.  Nes- 

office,"  on  written  charges,  hearing,  etc.  bit,  24  Ala.  398.  Non-user  of  the  corpo- 

Also,  cessation  of  residence  within  the  rate  powers  does  not,  ipso  f ado,  work  a 

town  is  a  ground  for  removal.    New  dissolution.     Ex  p.  Moore,  62  Ala.  71. 

Mexico  Comp.  L.  (18S4)  1691.  In  Arizona,  the  board  of  county  su- 

In  New  Tork,  although  by  the  act  pervisors  may  disincorporate  any  city, 

of  incorporation,  village  trustees  may  village,    or    township,    after    petition, 

hold  over  till  others  are  elected,  they  notice,  and  vote  therefor  by  a  majority 

will  be  ousted  if  they  neglect  to  notify  of  its  qualified  electors.     Arizona  Rev. 

of  an   election.     People  v.  Bartlett,  6  Stat.  (1887),  §   148  et  seq.    The  disso- 

Wend.  (N.  Y.)  422.  lution  shall  affect  no  previous  contract, 

A  municipal  council  may  remove  its  §  166. 
president,  though  there  is  no  rule  pre-  In  Arkansas,  as  to  surrender  and  re- 
scribing  the  procedure.      Armitage  v,  peal  of  charters  of  towns  and  cities,  see 
Fisher    (Supreme    Ct),  26   N.     Y.  ^r/&a»jaj  Dig.  Stat.  (1884),$  926  0/j<>^. 
Supp.  364.  In  California,  as  to.  change,  reincor- 

In  Okio,  the  offices  of  township  trus-  poration,  etc.,  of  towns  and  cities,  see 

tee,  treasurer,  and  clerk,  are  abolished  Act  of  1883,  California  Pol.  Code,  p. 

by  merger  with  a  municipality.     Okio  738,  §  5. 

Rev.  Stat.  (1890),  §  1623.  In  Colorado,  the  corporate  existence 

In  Pennsylvania^  a  per  diem  com-  is  not  affected  by  a  change  in  the  time 
pensation  to  the  high  constable  of  a  of  holding  the  annual  election.  Amis- 
borough  as  lamplighter,  was  held  not  take  therein  raises  no  presumption  of 
to  import  an  office  that  could  not  be  fraud  on  the  part  of  the  town  authori- 
discontinued  by  the  council.  Bigley  v,  ties.  People  v.  Keeling,  4  Colo.  129. 
Bellevue,  158  ra.  St.  495.  In  Idako,  any  attempt  of  town  trus- 

The  Pennsylvania  Act  of  1889,  P.  tees  to  disincorporate  a  town,  is  void. 
L.  298,  was  held  to  repeal,  by  im plica-  Idako  Rev.  Stat.,  ^  23^,  gives  no  au- 
tion,  the  acts  of  1834  and  1837  ;  and  the  thorization  therefor.  People  v.  Ban- 
office  of  assistant  assessors  in  townships  croft,  2  Idaho  1077. 
no  longer  exists.  Assistant  Assessors'  In  Illinois,  township  organization  of 
Case,  I  Pa.  Dist.  Ct.  Rep.  142.  a  county  may  be  discontinued  on  appli- 

As   to  when  officers   under  a  void  cation  of  one -fifth  of  the  legal  voters  to 

town  incorporation  may  be  ousted  by  the  county  board,  election,  etc.    Illinois 

quo  warranto,  see  Harness  v.  State,  76  Rev.  Stat.  (1891),  p.  1489. 

Tex.  566.  In  Indiana,  a  town  corporation  may 
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towns  is  subject  to  the  legislative  control  of  the  state  creating 
them.^ 

TOXICOLOOT. — (See  Abortion,  vol.  i,  p.  28 ;  Druggist,  vol. 
6,  p.  31 ;  Homicide,  vol.9,  p.  548 ;  Medical  Jurisprudence, vol. 
15,  p.  248;  Poisons  and  Poisoning,  vol.  18,  p.  736.) 

be  dissolved  on  application  of  one-tliird  rated  on  petition  of  three-fourths  of  the 

of  the   legal  voters,  presented   to  the  taxpayers,  directed  to  the  town  board 

town   trustees,  election,  etc.     Indiana  of  trustees,  notice,  election,  etc.     Utah 

Rev.  Stat.  (1888),  §  3318.  Sess.  L.  (1890),  p.  81. 

Not  only  the  original  proprietors,  but  In  West  Virginia^  a  town  charter  is 

their  grantees,  may  vacate  a  town  plat,  repealable  at  the  will  of  the  legislature. 

McGrew  v,  Lettsville,  71  Iowa  150.  Probasco  v.  Moundsville,  11  W.  Va.501. 

In  Mis9i9sifpiy^\i\Tk  anjr  case  the  In  Fl^i>r<>«i5i»,ft8  to  the  county  board's 

census  shows  that  a  municipality  here-  vacating  a  town   plat,  see    Wisconsin 

after  created    contains   less  than  one  Annot.  Stat.  (1889),  ^  670.    As  to  the 

hundred  souls,  the  governor  shall  issue  proceedings  of  the  circuit  court  therein, 

his  proclamation  abolishing  the  same."  see  ^  3365.     As  to  the  requisites  of  the 

Mississippi  Code  (1893),  §  2919.    But  notice,  see  State  v.  Milwaukee  County, 

he  is  not  compelled  to  do  so  where  he  58  Wis.  4. 

believes  the  returns  to  be  fraudulent,  ^  1.  Mount  Pleasant  v,  Beckwith,  100 

2920.  U.  S.  514.     In  this  case,  involving  the 

In  Nevada,  the  county  board  may,  effect  of  H^«jc<7i»f»  Statutes  of  1856  and 

on  petition  of  the  majority  of  the  legal  1857,  changing  the  boundaries  of  Mount 

voters,  disincorporate  a  city  or  town.  Pleasant,   Caledonia,    and    Racine,    a 

ATevada  Gen.  StaL  (1885),  §  2079.  majority  of  the  court  held  that  when  a 

In  ^ew  Mexico^  as  to  the  procedure  municipal  corporation  is  legislated  out 

for  disincorporation,  see  New  Mexico  of  existence  and  its  territory  annexed  to 

Comp.  L.  (1884),  §  1699.  other  corporations,   the  latter,  unless 

In  North  Carolina^  on  repeal  of  a  the  legislature  otherwise  provides,  be- 
town  charter,  moneys  collected  and  in  come  entitled  to  all  its  property  and 
hand  may  be  controlled  by  the  courts,  immunities,  and  severallv  liable  for  a 
Lilly  V,  Taylor,  88  N.  Car.  489.  proportionate  share  of  all  its  then  sub- 
In  Oregon^  as  to  the  vacation  of  the  sisting  legal  debts,  and  vested  with  its 
plat  of  a  town  that  fails  to  improve,  see  power  to  raise  revenue  wherewith  to 
Oregon  Annot.  L.  (1893),  §  ^178  et  seq,  pay  them  by  levying  taxes  upon  the 

In  Tennessee^  9^  municipality  cannot  property  transferred  and  the  persons 

be  dissolved  by  quo  warranto  proceed-  residing  thereon;  legislation  is  not  nec- 

ings.    The  charter  may  be  repealed  by  essary    to    create    a    legal    obligation 

a  direct  act  of  the  legislature.    State  v,  against  the  new  town  or  to  make  tlie 

Waggoner,  88  Tenn.  290.  apportionment  of  the  debt.     Accord - 

If;  after  a  town  organized  under  the  ingly,  the  reme<iy  of  the  creditors  of  the 

general    law    has    accepted  a  special  extinguished  corporation  is  in  equity 

charter  and  been  organized  thereunder,  against  the  corporations  succeeding  to 

this  charter  be  repealed,  the  town  is  no  its  propertv  and  powers.     Upon  this 

longer   an   incorporated   municipality,  case,  and  Beckwith  v.  Racine,  7  Biss. 

Burk  V.  State,  5  Lea  (Tenn.)  349.  (U.  S.)  143,  it  has  been  remarked  (in 

A  suit  pending  against  the  old  mu-  Dill,  on  Mun.   Corp.   (4th  ed.)   354), 

nicipality  at  the  time  of  repeal  of  its  thai  **  There  is  no  intimation  in  later 

charter    and  reincorporation  under  a  decisions  of  the  supreme  court  that  they 

new  name,  may  be  revised  against  the  are,  in  any  respect,  inconsistent  with 

new  corporation.     O'Connor  v,  Mem-  this  judgment.    .    .     .    But  it  seems 

phis,  6  Lea  (Tenn.)  730.  difficult  to  the  author  to  reconcile  all  of 

In  TVxaj,  the  incorporation  of  a  town  the  reasoning  by  which  the  different 
or  village  may  be  abolished  on  petition  judgments  are  supported."  Compare 
of  fifty  voters  to  the  county  judge,  and  Meriwether  v,  Garrett,  I03  U.  S.  472 ; 
a  vote  therefor  of  two- thirds  of  the  Amy  v,  Watertown,  130  U.  S.  301 ;  this 
voters  of  the  town.  Texas  Rev.  Civil  case  (at  p.  319),  distinguishing  Brough- 
Stat.,  art.  541*.  As  to  the  effect  of  a  ton  v,  Pensacola,  93  U.  S.  26^  and  Mo- 
void  incorporation,  see  E  wing  v.  Dallas  bile  V.Watson,  116  U.  S.  289,  where 
County,  83  Tex.  663.  an  old  municipality,  by  its  new  name. 

In  t/tak,  a  town  may  be  disincorpo-  was  held  liable  for  the  old  debts. 
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TBACKS.— (See  RAILROADS,  vol.  19,  p.  775 ;  STREET  Railways, 
vol.  24,  p.  937 ;  Taxation,  vol.  25,  p.  495 ;  Taxation  (Corpo- 
RATE),  vol.  25,  p.  651.) 

TEADE.— (See  also  BUSINESS,  vol.  2,  p.  700 ;  Foreign,  vol.  8, 
p.  281 ;  Pay,  vol.  18,  p.  144;  Married  Women,  vol.  14,  p.  669; 
Taxation,  vol.  25,  p.  479.) 

The  word  trade  in  its  most  restricted  sense  is  confined  to  the  busi- 
ness of  buying  and  selling  in  commerce  or  exchange.^  In  exemp- 
tion laws,  it  is  generally  confined  to  the  occupation  of  a  mechanic* 
But  it  is  generally  used  in  a  broader  sense,  as  equivalent  to  any 
occupation,  employment,  or  business,  whether  manual  or  mer- 
cantile.* 

1.  Webster's  Diet.  riages,  and  other  articles  used  by  them 

2.  Enscoet/.  Dunn,44Conn.  93;  See-    in   their  trade.      Wilson    v.  Elliot,   7 
ley  V,  Gwillim,  40  Conn.  109.  Gray   (Mass.)  69;  Gibson  v.  Gibbs,  9 

In  Atwood  V.  DeForrest,  19  Conn.  Gray   (Mass.)  62;  Reed  v,  Neale,  10 

5x3,  in  reference  to  the  word  as  used  in  Gray  (Mass.)  242. 

such  a  statute,  it  was  said:  **  By  the  In  Speak  v.  Powell,  L.  R.,9  Exch.  2^, 

word  '  trade,'  as  used   in  this   statute,  it  was  held  that  the  business  of  a  travel- 

we  suppose  is  meant  the  business  of  a  ing  circus  was  not  a  trade,  and  carriages 

mechanic,  strictly  speaking ;  as  the  busi-  belonging  to  a  circus  were  not  such  as 

ness  of  a  carpenter,  blacksmith,  silver-  were  used  for  the  conveyance  of  goods 

smith,  printer,  or  the  like ;  and  that  it  or  merchandise  in  the  course  of  trade, 

was  not  intended  to  include  the  business  so  as  to  be  within  a  statute  exempting 

of  a  manufacturer,  any  more  than  it  was  such. 

intended  to  extend  to  the  business  of  a  8.  In  re  Pinkney,  47  Kan.  89;  May  v. 

merchant  or  farmer."  Sloan,  loi  U.  S.  231. 

In  Whitcomb  v,  Reid,  31  Miss.  569,  In  The  Schooner  Nymph,  i  Sumn. 

the   term   was   defined   to   denote   the  (U.  S.)  517,  in  interpreting  the  word  as 

business  or  occupation  which  a  person  used  in  the  statute,  declaring  that  *'  If 

has  learned  and  which  he  carries  on  for  any  vessel  or  ship  shall  be  employed  in 

procuring  subsistence  or  employment,  an3' other  trade  than  that  for  which  she 

particularly  mechanical  employments,  is  licensed,  she  shall  be  forfeited,"  Story^ 

as  distinguished  from  the  liberal  arts  J.,  said:  *The  word  *  trade'  is  often, 

and  learned  professions,  and  from  ag-  and  indeed,  generally,  used  in  a  broader 

riculture.     And  it  was  held  that  dent-  sense,  as  equivalent  to  occupation,  em- 

istry  was  not  a  trade.  ployment,  or  business,  whether  manual 

So  in  Massachusetts^  the  law  exempt-  or  mercantile.  Wherever  any  occupa- 
ing  tools,  implements,  etc.,  necessary'  for  tion,  employment,  or  business  is  carried 
carrying  on  a  trade  or  business,  has  been  on  for  the  purpose  of  profit  or  gain  or 
held  to  be  intended  for  the  protection  livelihood,  not  in  the  liberal  arts  or 
of  mechanics,  artisans  and  handicrafts-  the  learned  professions,  it  is  constantly 
men,andothers  whose  manual  labor  and  called  a  *  trade.' "  In  this  case  it  wae 
skill  afford  means  of  earning  their  live-  held  that  codfishery  was  a  trade, 
lihood.  Wallace  v.  Bartlett,  108  Mass.  In  this  extended  sense  the  word  is 
53.  It  has  been  accordingly  applied  to  understood  in  the  Boat  Eliza,  2  Gall. 
tailors,  shoemakers,  milliners,  fiddlers,  (U.  S.)  4,  and  in  U.  S.  v.  Brig  Eliza,  7 
and  carriage  makers.  Dowlingt;.  Clark,  Cranch  (U.  S.)  113.  In  both  of  these 
I  Allen  (Mass.)  282;  Daniels  v.  Hay-  cases,  the  vessels  were  employed  in  the 
ward,  5  Allen  (Mass.)  43;  Rayner  v.  transportation  of  merchandise'on  freight 
Whicher,6  Allen  (Mass.)  292;  Woods  v,  or  for  hire,  and  were  held  to  be  within 
Keves,  14  Allen  (Mass.)  236;  Goddard  the  operation  of  the  statute.  See  also 
v.  Chaffee,  2  Allen  (Mass.)  395 ;  Eager  Two  Friends,  i  Gall.  (U.  S.)  118. 
V.  Taylor,  9  Allen  (Mass.)  156.  But  has  In  Bank  of  India  v,  Wilson,  3  Exch. 
been  held  not  to  include  those  merely  Div.  108,  it  was  held  that  the  business 
engaged  in  the  business  of  buying  and  of  a  telegraph  company  was  a  trade 
selling  merchandise;  nor  to  exempt  within  the  meaning  of  a  statute  exempt- 
weights  and  measures,  horses  and  car-  ing  premises  occupied  for  purposes  of 
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TSASE,  BOASD  OF;  PBODITCE  EZCHAVOE,  ETC.— In  the 
United  States,  a  board  of  trade  is  an  association  of  business  men 
established  in  most  large  cities  for  the  furtherance  of  commer- 
cial interests,  the  enactment  of  rules  for  the  regulation  of  trade, 
and  the  consideration  of  legislation  affecting  banking,  insurance, 
railroads,  customs,  etc.;  a  chamber  of  commerce.^  These  asso- 
ciations are  variously  known  as  boards  of  trade,  chambers  of 
commerce,  commercial  exchanges,  cotton  exchanges,  com  ex- 
changes, etc.,  and  differ  from  the  stock  exchange  in  no  le- 
gally essential  matter  except  that  they  are  usually  incorporated,^ 

trade.    Kelly,  C.  B.,  said :  **  Undoubt-  The  taking  of  goods  by  one  purchaser 

edly,  if  we  are  to  take  the  terms  of  the  on  agreement  to  account  to  the  mer- 

purposes  of  trade  as  relating  only  to  chant,  is  not  a  trade  of  merchandise  be- 

the  business  of  buying  and  selling,  no  tween  merchant  and  merchant,  within 

one  can  say  there  is  any  buying  or  sell-  the  New  York  Statute  of  Limitations, 

ing  in   carrying  on  the  business  of  a  Murray  v.  Coster,  20  Johns.  (N.Y.)  576. 

telegraph  company.    It  was  never  the  In  a  Will. — In  Dandridge  v.  Wash- 

intention  of  the  legislature  to  so  limit  ington,  2  Pet.  (U.  S.)  370,  the  word 

the  meaning  of  the  word  *  trade.^     It  is  **  trade/'  as  used  in  a  will,  was  held  to 

not  only   the  literal   meaning  of  the  denote  one  of  the  mechanical  arts,  and 

word  that  is  to  be  regarded.    In  litera-  the  intention  that  it  was  applicable  to 

ture  of  all  description,  both  prose  and  one  of  the  learned  professions  was  not 

verse,  we  find  that  the  word  'trade'  is  allowed. 

often  used  in  a  much  more  extensive  Trade  Price. — The  measure  of  dam- 
signification,  and  may  indicate  merely  ages  for  breach  of  a  contract  to  pay 
the  operation  or  occupation  of  buying  a  thousand  dollars  in  goods  at  the 
and  selling."  regular  trade  price,  is   a  sum   which 

On  a  covenant  by  a  lessee  not  to  use  bears  the  same  proportion  to  the  thou- 

premises  for  the  purposes  of  trade  or  sand  dollars  that  the  market  price  on 

business,   it  was  held   that  the  lessee  the  goods  does   to  the  regular  trade 

could  restrain  the  use  of  the  premises  as  price.      Meserve  •  v,    Ammidon,    109 

a  home  for  working  girls,  even  though  Mass.  415. 

it  appeared  that  no  profits  were  made;  1.  Century  Diet,  tit.  "Trade." 
the  payments  made  by  the  inmates  be-  *'  In  Great  Britain  the  board  of  trade 
ing  insufficient  to  pay  the  working  ex-  is  a  committee  of  the  privy  council 
penses  of  the  home.  Rolls  v.  Miller,  which  has,  to  a  large  extent,  the  su- 
25  Ch.  Div.  206.  But  see  Wetherell  v,  pervision  of  British  commerce  and  in- 
Bird,  2  Ad.  &  £1.  161 ;  29  £.  C.  L.  57,  dustry.  At  its  head  are  the  president 
where  it  was  held  that  such  a  lease  was  of  the  board  of  trade,  who  is  usually  a 
not  forfeited  by  using  the  premises  as  a  member  of  the  cabinet,  the  parliament- 
private  lunatic  asylum ;  the  word  trade  ary  secretary,  formerly  vice-president, 
in  the  covenant  being  applicable  only  the  permanent  secretary,  and  six  as- 
to  a  business  conducted  by  buying  and  sistant  secretaries,  at  the  head  of  six 
selling.  departments,  the  commercial,  harbor. 

Trade  and  Oonunerce. —  The  words  finance,  railway,  marine,  and  fisheries. 
**  trade  "  and  "commerce "  are  not  syn-  Attached  to  the  board  of  trade  are  also 
onymous ;  the  latter  relates  to  dealing  the  bankruptcy  and  emigration  depart- 
with  foreign  nations;  the  former  to  deal-  ments,  the  patent  office,  etc.  A  com- 
ing between  members  of  the  same  com-  mittee  for  trade  and  the  plantations 
munity.  People  v,  Fisher,  14  Wend,  existed  for  a  short  time  in  the  reign  of 
(N.  Y.)  15.  Charles  II.    The  council  of  trade  was 

Tli«  Trade  of  Merchandise. — Any  per-  again  instituted  in   the  reign  of  Wm. 

son  engaged  in  business;  the  purchase  III.,  but  discontinued  in  1782.  In  1786^ 

of  articles  to  be  sold  again  either  in  the  the  board  of  trade  was  organized  and 

same  or  an  improved  shape,  must  be  its  functions  were  subsequently  greatly 

regarded  as  using  the  trade  of  merchan-  extended."  Century  Diet.,  tit. "  Trade." 

dise.     Wakman  v,  Hoyt,  5  Law  Rep.  2.  Chicago  Board  of  Trade.— In  Stock 

309.     See  also  Spring  v.  Gray,  6  Pet.  Exchange  v.  Board  of  Trade,  127  111. 

(U.  S.)  151.  156,  the  court  said:  *'The  objects  of 
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whereas  stock  exchanges  are   generally   and    more   frequently 
unincorporated.* 

From  this  difference  in  organization  arise  certain  other  distin- 
guishing features.  For  example,  the  members  of  an  incorporated 
board  of  trade  are  not  individually  liable  for  the  debts  of  the 
association,'  while  the  members  of  a  stock  exchange  may  be  so 
liable.^  The  board  of  trade  may  sue  and  be  sued  as  any  other 
corporation,  but  the  members  of  a  stock  exchange  become  parties 
to  actions  as  individuals,  or  the  association  as  a  body  becomes 
a  party  under  some  statutory  provision.*  A  corporation  has  in- 
herent power  to  suspend  or  expel  its  members  for  certain  offenses, 
but  the  unincorporated  association  probably  has  not  this  power 
in  the  same  degree.*  The  members  of  the  corporation  who  are 
wrongfully  expelled  may  seek  the  assistance  of  a  court  of  law  by 
a  writ  of  mandamus;  but  members  of  the  unincorporated  associa- 
tion must  under  such  circumstances  look  to  a  court  of  equity  for 
their  relief.®  The  stock  exchange,  it  seems,  has  absolute  control 
of  the  matter  of  furnishing  to  the  public  information  of  the  busi- 
ness transacted  on  its  floor;  but  it  has  been  held  that  an  incorpo- 
rated board  of  trade  may  not  discriminate  against  individuals  when 
once  it  has  undertaken  to  furnish  quotations  to  the  public'  The 
legal  character  of  seats  is  the  same  in  both  associations.^     There 

the  board  of  trade  of  the  city  of  Chi-  The  St.  Louis  Merchants'  Exchange 

cago  are  to  maintain  a  commercial  ex-  is  a  corporation.     Albers  v,  St.  Louis 

change  and  to  promote  uniformity  in  Merchants'    Exchange,   39   Mo.    App. 

the  customs  and  usages  of  merchants,  583 ;  Warren  v,  St.  Louis  Merchants' 

to  inculcate  principles  of  justice  and  Exchange,  53  Mo.  App.  157. 

equity  in  trade,  to  facilitate  the  speedy  The  New  York  Produce  Exchange 

adjustment  of  business  disputes,  to  ac-  is  incorporated.    Hurst  v.  New  York 

quire  and  disseminate  valuable  com-  Produce  Exchange,  100  N.  Y.  6oq. 

mercial  and  economical  information.  The  Milwaukee  Chamber  of  Com- 

and  generally  to  secure  to  its  members  merce  is  a  corpoEation.     State  v.  MiU 

the    benefits  of    co-operation    in   the  waukee   Chamber    of  Commerce,   20 

furtherance  of  their  legitimate  pursuits.  Wis.  63;  State  v,  Milwaukee  Chamber 

The    association    existed  some  years  of  Commerce,  47  Wis.  670. 

prior  to  the  1 8th  day  of  February,  1859,  The  Toronto   Corn    Exchange   is  a 

as  a  mere  voluntary   and  unincorpo-  corporation.  Cannon  r.  Toronto  Corn 

rated  society  of  persons  engaged  in  the  Exchange,  5  On t.  App.  268. 

grain,  produce,  and  commission  busi-  1.  See   Stock  Exchange,  vol.  23, 

ness,  and  at  that  date  it  was  incorpo-  p.  749. 

rated  by  a  special  act  of  the  general  as-  2.  See  Corporations,  vol.  4,  p.  184;- 

sembly  of  the  State  of  Illinois  and  was  Stockholders,  vol.  23,  p.  776. 

given  power  and  authority  to  do  and  8.  See  Stock   Exchange,  vol.  23, 

carry  on  business  such  as  is  usual  in  p.  753. 

the  management  of  boards  of  trade  or  4.  See  Stock   Exchange,  vol.  23, 

chambers  of  commerce,  and  the  specific  p.  758. 

powers  enumerated  in  the  act  of  incor-  6.  See  Stock  Exchange,  vol.  23,  p. 

poration."     See  also  Barclay  xk  Smith,  759,  where  the  cases  are  to  be  found. 

107   111.   349;    Weaver  v,  Fisher,   110  6.  See  Stock  Exchange,  vol.  23,  p. 

111.  146.  764,  where  the  distinction  is  examined 

The  Chicago  Live  Stock  Exchange  is  upon  authority, 

also  a  corporation,  but  not  for  pecuni-  7.  See  Stock  Exchange,  vol.  23,  p. 

ary  profit.  American  Live  Stock  Com.  765,  and  note. 

Co.  V,  Chicago  Livestock  Exchange,  8.  See   Stock   Exchange,  vol.  23, 

143  III.  210.  p.  754. 
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appears  to  be  no  difference  in  the  power  of  the  two  associations 
to  make  and  enforce  rules  for  the  transaction  of  business  on  their 
respective  floors.* 

The  law  respecting  the  rights  and  duties  of  commission  mer- 
chants and  brokers  who  transact  business  as  members  of  such  as- 
sociations, their  relations  to  each  other  and  to  customers  whom 
they  represent,  and  the  validity  of  contracts  which  they  make, 
may  be  found  in  other  titles  of  this  work.* 

TSADE  COMBIHATIOVS  AHD  COBPOBATE  TBirSTS.->(See  also 
Contracts,  vol.  3,  p.  823  ;  Corporations,  vol.  4,  p.  184;  Rail- 
roads, vol.  19,  p.  775  ;  Railroad  Pools,  vol.  19,  p.  691 ;  Ultra 
Vires.) 

I.  Definition,  229.  a.  Rights  of  Dissenting  Stochkold* 
II.  Classification  of  Trusts,  229.  ers^  236. 

III.  Legality  of  Trusts,  231.  3.  Rights  of  the  Members  of  the 

1.  Of  Co-partnership  Trusts^  2"^!,  Trusty  2^6. 

2.  Uf  Stockholding  Corporations^  4.  Rights  of  the  Certificate  Hold- 
233.  ersy  236. 

3.  Of  Monopolistic  Trusts,  234.  5.  Rights  of  the  Trustees ,  237. 

4.  Joy  Governing  Committees,  235.  6.  Rights  of  Third  Persons,  237. 
IV.  Effects  of  Forming  a  Trust,  235.       V.  Statutory  Prohibitions  of  Trusts, 

1.  Rights  of  the  State,  235.  237. 

1.  SSFnriTlOH. — The  word  "  trust,"  as  applied  to  combinations 
of  business  corporations,  is  of  very  recent  origin.  Such  a  trust 
has  been  defined  as  '*  an  organization  of  persons  or  corporations 
formed  mainly  for  the  purpose  of  regulating  the  supply  and  price 
of  commodities.*** 

IL  CLA88IFICATI0H  OF  TBUBT8. — These  trusts  have  assumed  four 
principal  forms:*  (i)  A  co-partnership  of  corporations   in    the 

1.  See  Stock  Exchange,  vol.  23,  therefor  trust   certificates  from  the 

p.  767.  trustees.     But  the  word  '  trust  *  has   a 

S.  See    Commission    Merchants,  wider  and  more  popular  use.     It  is  used 

vol.  3,  p.  317;  Brokers,  vol.  2,  p.  571;  to  designate  anj  combination  of  pro- 

Stock-Brokers,  vol.  23,  p.  699;  Con-  ducers  for  the  purpose  of  controlling 

TRACT,  vol.  3,  p.  823;  Agency,  vol.  i,  prices  and  suppressing  competition." 

p.  331.  "A  trust  may  be  defined  as  a  more 

For  the  validity  of  contracts  made  or  less  intimate  combination  of  business 
through  members  of  the  board,  see  corporations  or  manufacturers  for  sup- 
Gambling  Contracts,  vol.  8,  p.  1004  posed  mutual  advantage.*'  Henry 
ei  seq.;  Stock-Brokers,  vol.  23,  pp.  Wood  in  The  Forum,  vol.  5,  p.  585. 
733,  737 ;  Illegal  Contracts,  vol.  9,  A  trust  has  also  been  defined  as  '*  es- 
p.  895;  Illegal  Sales,  vol.  9,  p.  927;  sentially  an  agreement  among  produ- 
Contract,  vol.  3,  p.  873.  cers  and  vendors  of  a  certain   sort  of 

8.  Black's    Law    Diet.,    sub   nom.  merchantable    commodity    for  their 

•*  Trusts."   Many   other    definitions  of  mutual  protection  and  profit  in  busi- 

trusts  have  been  given  by  recent  legal  ness."  Charles  F.  Beach  in  The  Forum, 

writers.    Thus,  in  Cook's  Stock,  Stock-  vol.  8,  p.  61. 

holders,  and  Corporation  Law  (2d  ed.),  4.*' Gar    tmsts"     h  a  v  e  sometimes 

^  503a,  it  is  said :     "  The  word  *  trust '  been  classed  among  the   trusts  herein 

was  first  used  to  mean  an  agreement,  referred  to.     But  as  these  organizations 

between   many  stockholders  in  many  are  simply  assocations  or  partnerships 

corporations,  to  place  all  their  stock  in  which  lease   and   make   railroad   cars, 

the  hands  of    trustees  and  to  receive  without    attempting    to   regulate   the 
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form  of  a  joint-stock  company  ;*  (2)  a  corporation  that  owns  the 
stock  of  other  corporations  ;*  and  (3)  a  corporation,  association  or 
individual  that  buys  or  leases  the  property  of  other  corporations 
and  persons  engaged  in  the  same  line  of  business  ;^  (4)  organiza- 
tions created  for  the  purpose  of  regulating  and  controlling  the 
private  enterprises  of  their  members.* 

supply  or  price  of  such  cars,  they  do  not  quently  incorporated  under  the  laws  of 

come  within  the  definition  above  given.  Illinois.    See  State  f .  Nebraska  Dis- 

See  Ricker  v,  American  L.  &  T.  Co.,  tilling  Co.,  39  Neb.  700;  29  Am.  &  Eng. 

140  Mass.  346;  12   Am.  &  Eng.  Corp.  Corp.   Cas.  656.      See    also  Gould   v, 

Cas.  I.    The  same  reasoning  excludes  Head,  38  Fed.   Rep.  886,  where  it  ap- 

also  combinations  of  a  majority  of  the  peared  that  the  American  Cattle  Trust 

stockholders  in  a  single  corporation  to  was  a  voluntary  association  holding  the 

unite  their  stock  under  one   manage-  stock  of  various  corporations  as  trustee, 

ment,  so  as  to  control  the  corporation,  without  power  to  sell  or  alienate  the 

1.  The  Sugar  Refineries  Company  of  same. 
New  Tork,  popularly  known  as  the  The  fact  that  these  trusts  are  in  the 
**  Sugar  Trust,"  was  a  trust  of  this  kind,  form  of  joint-stock  companies  does  not 
It  consisted  of  a  combination  of  all  the  render  them  any  the  less  copartner- 
sugar  refiners  in  the  State  of  New  ships,  since  joint-stock  companies  are 
Torky  and  was  created  by  a  written  in-  in  effect  only  copartnerships  having 
strument,  which  is  quoted  in  full  in  the  some  of  the  qualities  of  corporations,  or, 
case  of  People  v.  North  River  Sugar  in  other  words,  partnerships  with  trans- 
Refining  Co.,  121  N.  Y.  585;  18  Am.  ferable  shares.  Phillips  v.  Blatchford, 
St.  Rep.  483.  This  instrument,  which  137  Mass.  510;  Taft  v.  Ward,  106  Mass. 
was  executed  by  the  stockholders  of  the  518.  See  Joint- Stock  Companies, 
respective  corporations,  provided  that  vol.  11,  p.  1036. 

all  the  stock  oi^said  corporations  should  2.  Such  a  trust  was  the  Chicago  Gas 

be  transferred  to  trustees,  who  were  to  Trust  Company,  whose  certificate  of  in- 

issue  in  exchange  for  such  stock  what  corporation  stated  that  one  of  the  ob- 

are  known  as  **  trust  certificates."  These  jects  for  which  the  company  was  incor- 

trustees  controlled  the  management  of  porated  was  "  to  purchase  and  hold  or 

all  the  corporations,  took  all  their  prof-  sell  the  capital  stock,  or   purchase  or 

its  and  put  them  into  a  common  fund,  lease    or   operate   the   property,  plant, 

to  be  distributed  among  the  holders  of  good  will,  rights  and  franchises  of  any 

the  '*  trust  certificates.'*  gas  works  or  gas   company  or  com- 

Inspeakingof  a  similar  organization,  panies."     See  People  v,  Chicaeo  Gas 

the  American  Cattle  Trust,  Judge  Hal-  Trust  Co.,  130  111.  268 ;  29  Am.  \  Eng. 

lett,  of  Colorado^  said:  "The  stock  was  Corp.  Cas.  257;  17  Am.  St.  Rep.  319. 

transferred  to  the  trust,  not  for  the  pur-  For  the   nature  and   history  of   the 

poses  of  being  sold,  but  to  give  control  transactions  of  the  Credit  Mobilier  of 

of  the  corporations,  to  make  the  ofii-  America,  see  Cr^it  Mobilier  v.  Com., 

cers  puppets   in  the  hands  of  the  trust,  67  Pa.  St.  233;  U.  S.  r.  Union  Pac.  R. 

and  thus  substitute  the  latter  as  the  gov-  Co.,  98  U.  S.  569. 

erning  body  of  the  corporations.  In  S.  Such  as  the  Diamond  Match  Corn- 
other  words,  the  purpose  of  the  associ-  pany.  See  Richardson  v.  Buhl,  77 
ation  was  not  to  buy  and  sell  corpora-  Mich.  632;  27  Am.  &  Eng.  Corp.  Cas. 
tions  in  open  market,  but  to  manage  256.  And  the  National  Harrow  Com- 
and  control  them."  Gould  v.  Head,  38  pany.  See  Strait  v.  National  Harrow 
Fed.  Rep.  886.  Co.  (Supreme  Ct.),  18  N.  Y.  Supp.  224. 

Another  example  of  this  kind  of  trust  See  Stockton  v.  Central  R.  C5o.,  50 

is  the  Standard  Oil  Trust,  whose  arti-  N.  J.  Eq.  52,  where  it  appears  that  the 

cles  of  agreement  are  given  in  full  in  unlawful  end  was  sought  to  be  accom- 

the  case  of  State  t'.  Standard  Oil  Co.,  plished  by  means  of  unauthorized  leases 

49  Ohio  St.  137;  36  Am.  &  Eng.  Corp.  of  corporate  property.     See  also  Pitts- 

Cas.  I.     See  also   Rice  v.  Rockefeller,  burg  Carbon  Co.  v,  McMillin,  119  N. 

134  N.  Y.  174.  Y.46. 

Still  another  example  of  this  kind  of  4.  See  Kolff  v,  St.  Paul  Fuel  Ex- 
trusts  was  the  Distillers'  and  Cattle  change,  48  Minn.  215,  where  it  appears 
Feeders'  Trust,  although  it  was  subse-  that  the  defendant  corporation,  without 
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m.  LseALlTT  OF  TBUBT8— 1.  Of  Co-partnerthip  Tmsts. — The  co- 
partnership form  of  trust  is  clearly  illegal.^  A  corporation  has  no 
right  to  become  a  member  of  a  partnership,  because  each  mem- 
ber of  a  co-partnership  may  bind  the  firm  by  any  act  of  his  within 
the  scope  of  the  partnership  business,'  while  the  affairs  of  a  cor- 
poration  must  be  managed  and  controlled  by  its  directors  and 
officers.*  This  power  cannot  be  delegated  to  such  an  outside 
party  as  a  "  trust."  * 

dealing  in  fuel  itself,  sought  to  control  Minneapolis    Electro-Matrix     Co.,  45 

the  fuel  trade  of  St.  Paul  and  vicinity  Minn.  364,  the  court,  by  Dickinson,  J., 

by  enforcing  obedience  to  its  by-laws  said :  **  In  the  absence  of  express  pro- 

by  its  members  who  were  dealers  in  fuel,  visions  to  the  contrary,  it  is  to  be  con- 

For  other  examples  of  this  class  of  sidered  as  the  law  concerning  business 
associations,  see  More  v,  Bennett,  140  corporations  that  their  affairs  are  to  be 
111.  69,  wherein  the  Chicago  Law  managed  in  the  interest  of  .their  stock- 
Stenographers'  Association  was  held  to  holders,  and  by  directors  or  agents  ap- 
be  an  illegal  combination;  Morris  Run  pointed  by  them.'' 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Pa.  4.  In  People  v.  North  River  Sugar 
St.  173,  where  it  appears  that  five  coal  Refining  Co.,  lax  N.  Y.  582;  18  Am. 
companies  of  Pennsylvania  entered  St.  Rep.  483,  the  court,  by  Finch,  J., 
into  an  illegal  combination  in  restraint  speaking  of  a  corporation  which  bad 
of  trade,  and  appointed  a  committee  to  joined  the  sugar  trust,  said  :  '*  It  is 
manage  the  affairs  of  all  the  parties  to  quite  clear  that  the  effect  of  the  de- 
the  combination.  Vulcan  Powder  Co.  v,  fendant's  action  was  to  divest  itself  of 
Hercules  Powder  Co.,  96Cal.  510,  and  the  essential  and  vital  elements  of  its 
Vulcan  Powder  Co.  x/.  California  Vig-  franchise  by  placing  them  in  trust;  to 
orit  Powder  Co.  (Cal.  1892),  31  Pac.  accept  from  the  state  the  gift  of  corpo- 
Rep.  583,  reveal  a  similar  combination  rate  life,  only  to  disregard  the  con- 
among  powder  companies.  See  also  ditions  upon  which  it  was  given;  to  re- 
N ester  v.  Continental  Brewing  Co.,  3  ceive  its  powers  and  privileges  merely 
Pa.  Dist.  Ct.  Rep.  177,  for  a  similar  to  put  them  in  pawn;  and  to  give  away 
combination  among  brewers;  and  Judd  to  an  irresponsible  board  its  entire  in- 
V,  Harrington  (C.  PI.),  19  N.  Y.  Supp.  dependence  and  self-control.  It  has 
406,  for  such  a  combination  among  helped  to  create  an  anomalous  trust, 
butchers  and  sheep  brokers.  which   is,  in    substance  and  effect,  a 

1.  This  point  was  expressly  decided  partnership  of  twenty  separate  corpo- 
in  the  following  cases:  People  t;.  North  rations.  It  is  a  violation  of  law  for  cor- 
River  Sugar  Refining  Co.,  121  N.  Y.  porations  to  enter  into  a  partnership. 
582 ;  18  Am.  St.  Rep.  ^83 ;  Mallory  t'.  The  vital  characteristics  of  the  corpo- 
Hanaur  Oil  Works,  80  Tenn.  598;  20  rations  are  of  necessity  drowned  in  the 
Am.  &  Eng.  Corp.  Cas.  478;  American  paramount  authority  of  the  partner- 
Preservers"  Trust  V,  Taylor  Mfg.  Co.,  ship." 

^  Fed.  Rep.  152;  State  v.   Standard  In  Mallory  v.  Hanaur  Oil  Works,  86 

Oil  Co.,  49  Ohio  St.  137;  36  Am.  &  Tenn.  602;  20  Am.  &  Eng.  Corp.  Cas. 

Eng.  Corp.  Cas.  i.  478,  the  court,  by  Lurton,  J.,  said :  **  A 

S.  See  Partnership — Powers  and  careful  examination  of  this  agreement 

Rig^hts  of  Partners^  \o\,  i*j,\i,<^T.  discloses  every  material  element  to  a 

8.  See  Officers   (Private  Cor-  contract  of  partnership.    .    .    .    Noth- 

PORATioxs),  vol.  17,  p.  81.  ing  is  left  to  the  several  corporations 

So  strictly  has  this  rule  been  applied  but  the  right  to  receive  a  share  of  the 
by  the  courts,  that  it  has  been  held  that  profits  and  participate  in  the  manage- 
where  certain  powers  are  by  statute  ment  and  control  of  the  consolidated 
conferred  upon  the  directors,  such  interests  as  one  of  the  new  associa- 
powers  cannot  be  exercised  even  by  the  tion.  .  The  power  to  enter  into 
stockholders,  though  the  directors  are  a  partnership  is  not  expressly  or  im- 
merely  the  representatives  of  the  stock-  pliedly  conferred  by  our  act  of  1875, 
holders.  Union  Gold  Min.  Co.  v.  under  which  the  Hanaur  Oil  Works  is 
Rocky  Mountain  Nat.  Bank,  2  Colo.  575.  incorpK>rated.     Neither  is  such  author- 

And  in  the  recent  case  of  Small  v,  ity  within  the  implied  powers  of  cor- 
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porations.    A  partnership  and  a  corpo-  and  managed  by  the  Standard  Oil  Trust, 

ration  are  incongruous.  Such  a  contract  an  association  with  its  principal  place 

is  wholly   inconsistent  with  the  scope  of  business  in  New  York  City,  and  or- 

and  tenor  of  the  powers  expresslj*  con-  ganized  for  a  purpose  contrary  to  the 

ferred  and  the  duties  expressly  enjoined  policy  of  our  laws.     Its  object  was  to 

upon  a  corporation,  whether    it  be  a  establish  a  virtual  monopoly  of  the  busi- 

strictly  business  and  private  corpora-  ness  of  producing  petroleum,  and  of 

tion  or  one  owing  duties  to  the  public,  manufacturing,  reining,  and  dealing  in 

such  as  a  common  carrier.     In  a  part-  it  and  all  its  products  throughout  the 

nership,  each  member  binds  the  firm,  country,  and   by  which  it   might  not 

when   acting  within  the   scope  of  the  merely  control  the  production,  but  the 

business.      A   corporation  must    act  price,  at  its  pleasure.    All  such  associa- 

through    its    directors    or    authorized  tions  are  contrary  to  the  policy  of  our 

agents,  and  no  individual  member  can,  state,  and  void." 

as  such  member,  bind  the  corporation.  A  contrary  rule  seems  to  prevail  in 

Now,  if  a  corporation  be  a  member  of  Canada,     In  the  case  of  Ontario  Salt 

a  partnership,  it  may  be  bound  by  any  Co.  v.  Merchants'  Salt  Co.,  i8  Grant 

other  member  of  the  association,  and  Ch.  (Ont.)  540,  it  was  held  that  a  com- 

in  so  doing* he  would  act,  not  as  an  bination  exactly  like  the  Sugar  Trust, 

oiiicer  or  agent  of  the  corporation,  and  except  that  it  affected  salt  instead  of 

by  virtue  of  authority  received  from  it,  sugar,  was  legal. 

but  as  a  principal  in  an  association  in  The  general  doctrine  that  corpora- 

which  all  are  equal  and  each  capable  tions  cannot  become  members  of  part- 

of  binding  the  society  by  his  acts.  nerships,  is  laid  down  in  the  following 

In   State  v.    Standard   Oil    Co.,  49  cases:  Marine  Bank  v.  Ogden,  29  111. 

Ohio  St.  137;  36  Am.  &  Eng.  Corp.  248;   Whittenton   Mills  v:   Upton,  10 

Cas.  I,  the  court,  by  Minshall,  J.,  said  :  Gray  (Mass.)  582;  71   Am.  Dec.  681; 

"  That  the  nature  of  the  agreement  is  New  York,  etc.,  Canal  Co.  v.  Fulton 

such  as  to  preclude  the  defendant  from  Bank,  7  Wend.  (N.  Y.)  412. 

becoming  a  party  to  it,  is,  we  think,  too  In  Allen  v.  Woonsocket  Co.,  11  R.  I. 

clear  to  require  much  consideration  by  288,  it  was  held  that  a  corporation,  all 

us.       In   the   first   place,   whether  the  of  whose  stock  was  held  by  one  man 

agreement  should   be  regarded   as  and  which  had  been  created  by  special 

amounting  to  a  partnership  between  the  act  of  the   legislature,  which  did  not 

several  companies,  limited  partnerships,  specify  what  business  the  corporation 

and  individuals  who  are  parties  to  it,  it  might  carry  onj  might  form  with  an  in- 

is  clear  that  its  observance  must  subject  dividual  a  copartnership  at  will,  since 

the  defendant  to  a  control  inconsistent  such  a  partnership  may  be  terminated 

with   its    character  as  a  corporation,  at  any  time  at  the  pleasure  of  either 

Under  the  agreement,  all  but  seven  of  party,  though  the  court  admitted  that, 

the  shares  of  the  capital  stock  of  the  if  the  partnership  had  been  for  a  defi- 

company  have  been  transferred  by  the  nite  period,  it  might  well  be  argued  that 

real  owners  to  the  trustees  of  the  trust,  the  corporation  had  no  right-  to  make 

who  hold  them  in  trust  for  such  owners;  such  a  contract. 

and,  being  enjoined  by  the  terms  of  the  And  in  the  case  of  Butler  v.  Ameri- 
agreement  to  endeavor  to  have* the  af-  can  Toy  Co.,  46  Conn.  136,  it  was  held 
fairs '  of  the  several  companies  man-  by  a  divided  court  that,  while  a  corpo- 
aged  in  a  manner  most  conducive  to  the  ration  cannot  enter  into  a  partnership 
interests  of  the  holders  of  the  trust  cer-  unless  authorized  to  do  so  by  its  charter, 
tificates  issued  by  the  trust,  have  the  the  particular  corporation  then  before 
right,  in  virtue  of  their  apparent  legal  the  court  was  impliedly  authorized  by 
ownership  and  by  the  terms  of  the  the  act  which  created  it  to  enter  into 
agreement,  to  select  such  directors  of  the  partnership  in  question, 
the  company  as  they  may  see  fit ;  nay,  As  to  the  power  of  railroad  corpora- 
more,  may  in  fact  select  themselves.  The  tions  to  enter  into  traffic  arrangements 
law  requires  that  a  corporation  should  with  one  another,  see  Railroads,  vol. 
be  controlled  and  managed  by  its  di-  19.  p.  775. 

rectors  in  the  interest  of  its  own  stock-  The  formation  of  an  association  by 
holders,  and  conformably  to  the  pur-  several  railway  companies  for  the  reg- 
pose  for  which  it  was  created  by  the  ulation  of  rates,  where  each  company 
laws  of  its  state.  By  this  agreement,  maintains  its  autonomy,  and  elects  its 
indirectly  it  is  true,  but  none  the  less  own  officers,  and  delegates  no  author- 
effectually,  the  defendant  is  controlled  ity  to  the  association,  to  manage  its 
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2.  Of  Stocdcholding  Corporationa. — A  trust  in  the  form  of  a  stock- 
holding corporation  has  also  been  held  illegal,^  and  the  American 
decisions  are  nearly  unanimous  to  the  effect  that  in  the  absence 
of  express  legislative  permission,  a  corporation  cannot  purchase 
and  hold  stock  in  other  corporations.' 

routine  business,  is  not  against  public  of  the  power  itself.  If  the  privilege  of 
policy,  and  such  contract  does  not  purchasing  and  holding  all  the  shares 
amount  to  a  transfer  of  the  franchises  of  the  stock  in  all  the  gas  companies  of 
and  corporate  powers  of  the  companies.  Chicago  can  be  lawfully  conferred  upon 
U.  S.  V.  Trans-Missouri  Freight  As-  appellee  under  the  general  incorpora- 
80c^  53  Fed.  Rep.  440.  But  the  pool-  tion  act,  it  can  be  lawfully  conferred 
ing  of  earnings  is  prohibited  by  the  upon  any  other  corporation  formed  for 
Interstate  Commerce  Act.  Act  of  the  purpose  of  buying  and  holding  all 
Feb.  4,  1887.  And  in  Hooker  v.  Vande-  the  shares  of  stock  of  said  gas  corn- 
water,  4  Den.  (N.  Y.)  349,  it  was  held  panies.  The  design  of  that  act  was, 
Aat  an  agreement  by  steamboat  com-  that  any  number  of  corporations  might 
panies  to  pool  their  earnings  was  il-  be  organized  to  engage  in  the  same 
legal  and  void.  business,  if  it  should  be  deemed  desir- 

In  Enffland^  an  association  of  ship:  able.     But  the  business  now  under  con- 

ovmers  for  the  purpose  of  regulating  sideration  could  hardly  be  exercised  by 

the  proportion  of  the  business  of  the  two    or   three  corporations.     Suppose 

association  each  should    do,    and  the  that,  after  appellee  had  purchased  and 

freights  to  be  demanded,  was  not  ille-  become  the  holder  of  the  majority  of 

gal,  although  a  rebate  was  given  to  all  shares  of  stock  of  the  four  companies 

shippers  who  shipped  exclusively  with  in  Chicago,    another  corporation  had 

them,  and  their  agents  were  prohibited,  been  organized  with  the  same  object  in 

on  pain  of  dismissal,  from  acting  in  the  view — that  is  to  say,  for  the  purpose  of 

interest  of  competing  shipowners,  purchasing  and  holding  a  majority  of 

Mog^ul  Steam  Ship  Co.  v,  McGregor  the  shares  of  the  stock  of  the  gas  com- 

{1892),  App.  Cas.  25,  affirming  23  Q^  panies    in   Chicago,  there   being  only 

B.  Div.  598.  four  of  such  companies — what  would 

1.  People  V.  Chicago  Gas  Trust  Co.,  there  be  for  the  corporation  last  formed 
130  111.  268;  29  Am.  &  Eng.  Corp.  Cas.  to  do?  It  could  not  carry  out  the  object 
357 ;  17  Am.  St.  Rep.  319.  In  this  case  of  its  creation,  because  the  stock  it  was 
the  court,  by  Magnider,  J.,  said :  "  Of  formed  to  buy  was  already  owned  by 
what  avail  is  it  that  any  number  of  gas  an  existing  corporation.  Hence,  to 
companies  may  be  formed  under  the  grant  to  the  appellee  the  privilege  of 
general  incorporation  law,  if  a  giant  purchasing  and  holding  the  capital 
trust  company  can  be  clothed  with  the  stock  of  any  gas  company  in  Chicago, 
power  of  buying  up  and  holding  the  is  to  grant  to  it  a  privilege  which  is  ex- 
stock  and  property  of  such  companies,  elusive  in  its  character.  It  i^  making 
and,  through  the  control  thereby  at-  use  of  the  general  incorporation  law 
tainedfCan  direct  all  theiroperations  and  to  secure  a  special  privilege,  immunity 
weld  them  into  one  huge  combination  ?  or  franchise ;  it  is  obtaining  a  special 
The  several  privileges  or  franchises  in-  charter  under  the  cover  and  through 
tended  to  be  exercised  by  a  number  of  the  machinery  of  that  law,  for  a  purpose 
companies  are  thus  vested  exclusively  forbidden  by  the  constitution.  To 
in  a  single  corporation.  To  create  one  create  one  corporation  that  it  maj'  de- 
corporation  for  the  express  purpose  of  stroy  the  energies  of  all  other  corpora- 
enabling  it  to  control  all  the  corpora-  tions  of  a  given  kind,  and  suck  their 
tions  engaged  in  a  certain  kind  of  busi-  life-blood  out  of  them,  is  not  a  *  lawful 
ness,  and  particularly  a  business  of  a  purpose.'  " 

public   character,  is  not  only  opposed  2.  Valley  R.  Co.  v.  Lake   Erie  Iron 

to  the  public  policy  of  the  state,  but  it  Co.,  46  Ohio  St.  44;  26  Am.  &  Eng. 

is   in  contravention  of  the  spirit,  if  not  Corp.  Cas.  55 ;  Central  R.  Co.  v.  Penn- 

the    letter,   of  the  constitution.    That  sylvania   R.   Co.,   31    N.    J.   Eq.  475; 

the  exercise  of  the  power  attempted  to  Franklin  Co.  v.  Lewiston  Sav.  Bank, 

be  conferred  upon  the   appellee  com-  68  Me.  43 ;  28  Am.  Rep.  9;  Central  R. 

pany  must  result  in  the  creation  of  a  Co.  v,  Collins,  40  Ga.  582 ;  Franklin 

monopoly,  results  from  the  very  nature  Bank  v.  Commercial  Bank,  36  Ohio  St. 
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A  different  rule,  however,  prevails  in  England,  where  trading 
corporations  are  allowed  to  buy  stock  in  other  companies.* 

3.  Of  Monopolistic  Trusts! — This  third  class  of  trusts  is  not  illegal, 
except  when  it  affects  the  production  and  sale  of  some  article 
that  is  either  a  necessity  of  life  or  is  of  such  general  use  that  the 
public  is  interested  in  its  production  *  In  that  case  such  a  trust 
is  illegal  for  two  reasons,  first,  because  it  creates  a  monopoly  and 
is  therefore  in  restraint  of  trade,*  and  secondly,  because  corpora- 
tions already  in  the  field  have  no  right  to  sell  out  or  lease  to  it  * 

354;  38  Am.  Rep.  594;  Milbank  v.  New  Onondaga  Fine  Salt  Co.,  62  Barb.  (N. 

York,  etc.,  R.  Co.,  64  How.  Pr.  (N.  Y.  Y.)  395 ;  alcohol,   State  v.   Nebraska 

Supreme  Ct.)  20;  Talmage  f.  Pell,  7  Distilling  Co.,  29  Neb.  700;  29  Am.  & 

N.  Y.  328;  Mechanic8\  etc.,  Mut.  Sav.  Eng.  Corp.  Cas.  656;  candles,  Emery 

Bank  v,  Meriden  Agency  Co.,  24  Conn.  v.  Ohio  Candle  Co.,  47  Ohio  St.  320; 

159;  Berry  v,  Yates,  24  Barb.  (N.  Y.)  32  Am.  &  Eng.  Corp.  Cas.  165;  milk, 

200 ;  Sumner  v,  Mcwcy,  3  Woodb.  <&  M.  Chicago  Milk  Shippers'  Assoc,  v.  Ford 

(U.S.)  105;  Hazelhurst  v.  Savannah,  (111.  Circuit  Ct.),  4  Nat.  Corp.   Rep. 

etc.,  R.  Co.,  43  Ga.  13;  State  v,  Butler,  300;   preserves,  American  Preservers' 

86Tenn.  614;  Buckeye  Marble,  etc.,  Co.  Trust  v,   Taylor   Mfg.  Co.,   46   Fed. 

V,  Harvey,  92  Tenn.  115;  Pierson  v.  Rep.  152;  cloth,  Hilton  t*.  Eckerslev, 

McCurdy,  33  Hun  (N.  'fe.)  520;  New  6    El.    &    Bl.  47;  grain -bags,   Pacific 

Orleans,  etc.,  S.  S.  Co.  v.  Ocean  Dry  Factory  Co.  v,  Adler, 90  Cal.  no;  and 

Dock  Co.,  28  La.  Ann.  173;  26  Am.  harrows,   Strait  zk  National   Harrow 

Rep.  90.    Contra^  Booth  v.  Robinson,  Co.  (Supreme  Ct.),  18  N.  Y.Supp. 224. 

55  Md.  433 ;  National   Bank  v,  Texas  The  following  articles  do  not  seem 

Invest.  Co.,  74  Tex.   421;  27  Am.  &  tobe  within  the  rule  in  question:  wash- 

Eng.  Corp.  Cas.  358.  ing  machines,  Dolph  v,  Troy  Laundry 

1.  In  re  Barned's  Banking  Co.,  L.  R.,  Machine  Co.,  28  Fed.  Rep.  553 ;  curtain 
3  Ch.  161 ;  In  re  Asiatic  Banking  Co.,  fixtures.  Central  Shade  Roller  Co.  v. 
L.  R.,  4  Ch.  252.  Cushman,  143  Mass.  353 ;  and  sewing 

2.  The  decisions  do  not  furnish  any  machines,  Bi-Spool  Sewine  Machine 
general  rule  for  determining  what  are  Co.  v»  Acme  Mfg.  Co.,  15  Mass  404. 
and  what  are  not  articles  of  necessity,  8.  It  was  for  this  reason  that  the  su- 
within  the  meaning  of  this  rule.  The  preme  court  of  Michigan  declared  the 
following  articles  have  been  held  to  be  of  Diamond  Match  Company  an  illegal 
such  general  importance  that  an  attempt  organization.  Richardson '  v.  Buhl,  77 
to  control  their  production  is  illegal:  Mich.  632  ;  27  Am.  &  Eng.  Corp.  Cas. 
coal,  Morris  Run  Coal  Co.  v,  Barclay  256.  It  is  to  be  remembered,  however, 
Coal  Co.,  68  Pa.  St.  173;  Arnot  v,  Pitts-  that  this  conclusion  was  announced  in 
ton,  etc..  Coal  Co.,  68  N.  Y.  568;  23  Am.  a  case  to  which  the  match  company  was 
Rep.  190;  gas,  Gibbs  v.  Consolidated  not  a  party.  See,  too.  People  f.  North 
Gas  Co.,  130  U.  S.  408;  25  Am.  &  Eng.  River  Sugar  Refining  Co.,  ^4  Hun  (N. 
Corp.  Cas.  369;  People  v.  Chicago  Gas  Y.)  354;  and  Kolff  v,  St.  Paul  Fuel  Ex- 
Trust  Co.,  130  HI.  268;  29  Am.  &  Eng.  change,  48  Minn.  215.  As  to  the  ille- 
Corp.  Cas.  257;  17  Am.  St.  Rep.  319;  gality  of  contracts  in  restraint  of  trade, 
Chicago  Gas-Light,  etc.,  Co.  v,  Peo-  see  (Contract,  vol.  3,  p.  882. 

pie's  Gas-Light,  «tc.,  Co.,  121  111.  530;  4.  State  v.  Nebraska  Distilling  Co., 
16  Am.  &  Eng.  Corp.  Cas.  577 ;  2  Am.  29  Neb.  700 ;  29  Am.  &  Eng.  Corp.  Cas. 
St.  Rep.  124 ;  matches,  Richardson  v.  656.  See  Small  v.  Minneapolis  Electro- 
Buhl,  77  Mich.  632;  27  Am.  &  Eng.  Matrix  Co.,  45  Minn.  264;  and  People 
Corp.  Cas.  256;  lumber,  Santa  Clara  v,  American  Sugar  Ref.  Co.  (Cal. 
Valley  Mill,  etc.,  Co.  v.  Hayes,  76  Cal.  Super.  Ct.  1890),  7  Ry.  &  Corp.  L.  J.  83. 
387;  9  Am.  St.  Rep.  211;  cotton  bag-  The  rule  is  that  a  corporation  in 
gine,  India  Bagging  Assoc,  v.  Kock,  w^hose  business  the  public  is  interested 
14  La.  Ann.  164;  butter,  Chapin  v,  has  no  right  to  transfer  all  its  property 
Brown,  83  Iowa  156;  grain.  Craft  r.  to  another  corporation,  in  the  absence 
McConoughv,  79  111.  346;  22  Am.  Rep.  of  express  legislative  permission.  Penn- 
171;  salt,  Central  (Jhio  Salt  Co.  v.  sylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Guthrie,  35  Ohio  St.  666;  Clancey  t*.  Co.,  118  U.  S.  309;  Fietsam  v.  Hay,  122 
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These  objections  may  also  apply  to  trusts  of  the  first  and  second 
classes.* 

4.  By  Ooverning  Committees. — It  is  the  object  of  this  class  of  com- 
bination^  to  restrict  competition  in  business  and  enhance  prices 
by  controlling  the  private  enterprises  of  their  members,  whether 
corporations,  co-partnerships,  or  individuals,  by  means  of  govern- 
ing boards  or  committees  authorized  to  enforce  their  rules  and 
regulations  by  fines  and  forfeitures.  These  combinations  are 
illegal  as  in  restraint  of  trade  and  against  public  policy.^ 

IV.  BFRcm  OF  FoBMDre  a  Tbitst— I.  Eights  of  the  State.— An 
illegal  incorporated  trust  is  subject  to  forfeiture  of  its  charter  at 

III.  293 ;  32  Am.  &  Eng.  Corp.  Cas.  559 ;  void,and  an  agreement  between  two  coal 
3  Am.  St.  Rep.  492;  Chicago  Gas  Light,  companies  looking  toward  a  monopoly 
etc.,  Co.  XK  People's  Gas  Light,  etc.,  Co.,  was  enjoined  although  both  were  cor- 
121  III.  570;  x6  Am.  &  Eng.  Corp.  Cas.  porations  created  under  the  laws  of  an- 
577;  2  Am.  St.  Rep.  124.  See  Cor-  other  jurisdiction.  It  appeared,  how - 
PORATIONS,  vol.  4,  p.  272.  ever,  that  one  of  the  coal  companies  was 
In  State  v.  Nebraska  Distilling  Co.,  controlled  by  the  resident  railroad  com- 
29  Neb.  700;  39  Am.  &  Eng.  Corp.  pany,  the  stockholders  of  the  latter 
Cas.  656,  the  court,  by  Maxwell,  J.,  owning  and  controlling  the  majority  of 
said :  **A  corporation  can  exercise  no  the  stock  of  the  former.  The  court 
powers  except  such  as  are  granted  to  brushed  aside  the  artificial  personal- 
it  by  the  charter  under  which  it  ex-  ities  of  the  corporations,  considering 
ists.  It  is  no  part  of  the  powers  of  the  their  members  as  the  real  movers  in 
distilling  company  to  sell  all  its  prop-  the  transaction. 

erty,  real  and  personal,  together  with        1.  Thus,  the  fact  that  they  created 

the  franchises  and  powers  necessary  to  monopolies  was  given  as  a  reason  for 

properly  carry  on  the  business.    The  declaring  the  New  York  Sugar  Trust 

fact  that  the  corporation  has  authority  illegal.    People  v.  North  River  Sugar 

to  put  an  end  to  its  existence  by  a  vote  Refining  Co.,  54  Hun  (N.  Y.)  354;  for 

of  a  majority  of   its  stockholders,  in  dissolving  the  Chicago  Gas  Trust,  Peo- 

which  event  it  may  proceed  to  settle  pie  v,  Chicago  Gas  Trust  Co.,  130  111. 

up  its  affairs,  dispose  of  its  property,  a68;  39  Am.  &  Eng.  Corp.  Cas.  257;  17 

and  divide  its  capital  stock,  and  sur-  Am.  St.  Rep.  319,  and  for  the  judgment 

render  its  charter  to  the  state,  does  not  ousting   the   Standard    Oil    Company 

authorize  it  to  terminate  its  existence  from   the  exercise  of  a  franchise  not 

by  a  sale  and  disposal  of  all  its   prop-  conferred  upon  it  by  its  charter,  State 

erty  and  rights."  v.  Standard  Oil  Co.,  49  Ohio  St.  137; 

But  a  private  manufacturing  com-  36  Am.  &  ^"g*  Corp.  Cas.  i. 
panj',  when  public  interests  are  not  in-  2.  Vulcan  Powder  Co.  v.  Hercules 
volved — that  is,  where  a  sale  would  not  Powder  Co.,  96  Cal.  510;  Vulcan  Pow- 
create  monopoly  in  regard  to  an  article  der  Co.  r.  California  Vigorit  Powder 
of  necessity — may  sell  all  its  property  Co.  (Cal.  1893),  31  Pac.  Rep.  583;  Mor- 
to  another  corporation.  Treadwell  v,  ris  Run  Coal  Co.  v,  Barclay  Coal  Co., 
Salisbury  Mfg.  Co.,  7  Gray  (Mass.)  404;  68  Pa.  St.  173;  Nester  v.  Continental 
66  Am.  Dec.  490;  Bi-Spool  Sewing  Brewing  Co.,  2  Pa.  Dist.  Ct.  Rep.  177 ; 
Machine  Co.  v.  Acme  Mfg.  Co.,  153  Judd  r.  Harrington  (C.  PI.),  19  N.  Y. 
Mass.  404;  Ardesco  Oil  Co.  v.  North  Supp.  406;  Moore  v,  Bennett,  140  111. 
American  Oil,  etc.,  Co.,  66  Pa.  St.  69;  Kolff  v,  St.  Paul  Fuel  Exchange, 
375;  Holmes,  etc.,  Mfg.  Co.  v.  Holmes,  48  Minn.  2x5.  In  the  last  case,  the  fuel 
etc..  Metal  Co.,  127  N.  Y.  252;  24  Am.  exchange,  which  was  an  incorporated 
St.  Rep.  448.  body,  organized  for  the  purpose  of  con- 
In  Stockton  V.  Central  R.  Co.,  50  trolling  the  fuel  trade  in  St.  Paul  and 
N.  J.  Eq.  52,  489,  a  lease  by  one  rail-  vicinity,  was  enjoined  from  enforcing  a 
road  company  to  another  of  its  fran-  penalty,  which  it  might  otherwise  have 
chises  and  property  for  the  purpose  of  done  without  the  assistance  of  a  court, 
creating  a  monopoly  of  the  trade  in  as  the  money  had  been  deposited  as  a 
anthracite  coal,  was  held  illegal  and  condition  precedent  to  membership. 
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the  suit  of  the  state,^  and  so  are  the  corporations  that  enter  into 
such  a  trust.'  And  the  formation  of  an  unincorporated  trust  may 
be  enjoined  at  the  suit  of  the  state.* 

2.  Bights  of  the  Diisenting  Stockholders. — The  formation  of  such  a 
trust  may  be  enjoined  at  the  suit  of  stockholders  who  hold  a 
minority  of  the  capital  stock  of  the  corporations  constituting  the 
trust.* 

3.  Bights  of  the  Members  of  the  Trust. — Neither  a  corporation 
which  is  a  member  of  a  trust  combination,  nor  its  receiver,  can  re- 
cover by  suit  its  share  of  the  profits  of  the  business  or  money 
due  it  from  the  trust,  since  such  a  suit  would  be  an  attempt  to 
enforce  an  illegal  agreement  ;^  but  it  may  rescind  the  trust  agree- 
ment and  obtain  restitution  of  its  property,  even  after  the  agree- 
ment  has  been  partly  executed.®  Such  corporation,  however,  is 
as  to  third  persons,  estopped  from  asserting  the  invalidity  of  the 
trust.' 

4.  Bights  of  the  Certifleate  Holders. — Even  though  the  trust  is 
illegal,  its  certificates  represent  property,  and  the  rights  of  the 
certificate  holders  to  their  property  will  be  respected  by  the 
courts.®  Such  certificates  are  transferable,  like  certificates  of 
stock.* 

1.  People  V,  Chicago  Gas  Trust  Co.,  would  be  to  assist  an  illegal  trust  in 
130  111.  268;  29  Am.  SL  Eng.  Corp.  Cas.  carrying  out  the  objects  of  its  organi- 
257;  17  Am.  St.  Rep.  319.  zation.     American  Biscuit,  etc.,  Co.  r. 

2.  People  V.  North  River  Sugar  Re-  Klotz,  44  Fed.  Rep.  721 ;  32  Am.  & 
fining  Co.,  121  N.  Y.  582;  18   Am.  St.  Eng.  Corp.  Cas.  qio. 

Rep.  483;  State  v.  Nebraska  Distilling  6.  Mallory  v.  Hanaur  Oil  Works,  86 

Co.,  29  Neb.  700;  29  Am.  &  Eng.  Corp.  Tenn.  598;  20  Am.  &  Eng.  Corp.  Cas. 

Cas.  656;  People  v.  American  Sugar  478;  and  if  it  violates  the  trust  agree- 

Ref.  Co.  (Cal.  Super.  Ct.  1890),  7  Rj.  ment,  a  court  of  equity  will  give  the 


■ 
1 


&  Corp.  L.  J.  83. 

But  proceedings  to  declare  the  for- 
feiture must  be  begun  within  the  time 
named  by  the  Statute  of  Limitations. 
State  V.  Standard  Oil  Co.,  49  Ohio  St. 
*37i  36  Am.  &  Eng.  Corp.  Cas.  i. 

8.  State  V.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8;  19  Am.  &  Eng. 
Corp.  Cas.  448 ;  19  Abb.  N.  Cas.  459. 
See  also  State  v.  Standard  Oil  Co.,  46 
Ohio  St.  137;  36  Am.  &  Eng.  Corp. 
Cas.  I,  wherein  a  corporation  was 
ousted,  by  judgment  of  the  court,  from 
the  exercise  of  a  franchise  not  conferred 
upon  it  by  law. 

4.  Small  V,  Minneapolis  Electro- Ma- 


trust  no  relief.  American  Preservers' 
Trust  V,  Taylor  Mfg.  Co.,  46  Fed.  Rep. 
152;  Strait  V.  National  Harrow  Co. 
(Supreme  Ct.),  18  N.  Y.  Supp.  224. 
See  American  Biscuit,  etc.,  Co.  x*. 
Klotz,  44  Fed.  Rep.  721;  32  Am.  & 
Eng.  Corp.  Cas.  ^10. 

7.  Pittsburg  Carbon  Co.  v,  Mc- 
Millin,  53  Hun  (N.  Y.)67;  Catskill 
Bank  v.  Gray,  14  Barb.  (N.  Y.)  479. 

8.  State  V.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8;  19  Am.  &  Eng. 
Corp.  Cas.  448. 

Thus,  where  an  unincorporated  trust 
association  has  been  declared  illegal, 
the  certificate  holders  are  entitled  to 


trix  Co.,  45  Minn.  264;  Central  R.  Co.  have  the  property  and  business  placed 

V.  Collins,  40  Ga.  582.  in  the  hands  of  a  receiver,  Cameron 

6.  Gray  t;.  Oxnard  Bros.  Co.,  59Hun  v.    Havemeyer  (Supreme  Ct.),  12  N. 

(N.    Y.)   387;  Clancey   v,   Onondaga  Y.  Supp.  126;  and  the  profits  of  the 

Fine  Salt  Co.,  62   Barb.  (N.  Y.)   395;  business  belong  to  them.  Gray  f.  Ox- 

Pittsburg  Carbon  Co.  v.  McMillin,  119  nard  Bros.  Co.,  59  Hun  (N.  Y.)  387. 

N.  Y.  46.  9.  Cameron  V,  Havemeyer  (Supreme 

A  court  of  equity  will  not  appoint  Ct.),    12    N.   Y.    Supp.    126;   Bean    tu 

a  receiver  over  property  in  litigation  American   L.  &  T.  Co.,  122  N.  Y.  622. 

where  the  eifect  of  such  appointment  And   private  persons  will  not  be  en- 
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6.  Bights  of  the  Tnurteet. — The  trustees  control  the  trut 
erty  as  legal  owners  and  not  as  the  agents  of  the  certificate, 
ers.*     Their  powers  are  limited  by  the  provisions  of  the  instru- 
ment creating  the  trust  * 

6.  Bights  ^  Third  Persons. — Contracts  between  individuals  in 
furtherance  of  the  objects  and  purposes  of  an  illegal  trust  are  not 
enforcible,  being  affected  by  the  illegality  of  the  trust  contract 
itself.'  But  the  illegality  of  the  trust  combination  is  no  defense 
to  an  action  brought  by  one  who  is  a  creditor  of  the  trust.^ 

T.  Statittobt  PBOHIBinom  of  Tbvsts. — In  1890,  Congress  passed 
an  act  which  declares  illegal  every  contract  or  combination,  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  several  states  or  with  foreign  nations  ;  also 
every  attempt  to  monopolize  any  part  of  such  trade  or  commerce ; 
and  every  contract,  combination  in  the  form  of  trust  or  other- 
wise,  or  conspiracy  in  restraint  of  trade  or  commerce  in  the  ter- 
ritories  or  in  the  District  of  Columbia^     Laws  prohibiting  the 

joined  from  buying  and  selling  these  sents  its  creditors  as  well  as  its  certifi- 

certificates  on  the  mere  ground  that  the  cate  holders,  may  sue  to  recover  debts 

trust  is  illegal.     State  v,  American  Cot-  due   to   the    trust.     Pittsburg    Carbon 

ton  Oil  Trust,  40  La.  Ann.  8;  19  Am.  Co.  v.  McMillin,  53  Hun  (N.  Y.)  67; 

&  Eng.  Corp.  Cas.  448.  X19  N.  Y.  46. 

It  has  been  held  that  where  trust  cer-  6.  26  U.  S.  St.  at  Large,  p.  209,  ch. 

tificates  are  expressly  made  transferable  647.  The  act  also  imposes  a  punishment 

on  the  books  of  the  trust  upon  condition  by  fine  and  imprisonment  for  any  viola- 

tfaat  the  holder  and  each  transferrer  tion  of  its  provisions,  and  declares  that 

shall  be  subject  to  all  the  provisions  of  property  in  transit  under  a  contract  for- 

the  trust  agreement,  a  court  of  equity  bidden  by  the  act  shall  be  forfeited.    It 

MriUcoropefthe  trustees  to  transfer  such  also  authorizes  any  person  injured  in 

a  certificate  on  the  books  of  the  trust  and  his  property  or  business  by  any  viola- 

issue  a  new  one  in  the  name  of  the  trans-  tion  of  the  act  to  sue  and  recover  treble 

feree.    Rice  v.  Rockefeller,  134  N.  Y.  damages  therefor. 

174,  reversing  56  Hun  (N.  Y.)  516.  In  U.  S.  v,  Jellico  Mountain   Coal, 

1.  Smiths.  Anderson,  15 Ch.Div. 247.  etc.,  Co.,  46  Fed.   Rep.  432,  the  court 

S.  Thus,  where  the  trust  agreement  refused  to  declare  this  act  unconstitu- 

gives  the  trustees  power  to  acquire,  hold  tional,  and  held  that  an  agreement  be- 

and  dispose  of  the  title  to  the  shares  of  tween  coal  mining  companies  operating 

stock,  which  form  the  subject  of  the  chiefly   in   Kentucky^  and  coal  dealers 

trust,  they  may  sell  such  stock  to  third  doing  business  in  Tennessee^  creating  a 

persons.    Gould  v.  Head,  41  Fed.  Rep.  coal  exchange  to  advance  the  interests 

240.    But  where  the  trust  agreement  of  the  coal  trade  and  to  fix  the  price 

merely  provides  that  the  shares  of  stock  of  coal,  and  forbidding  its  members  to 

shall  be  transferred  to  the  trustees,  to  buy  coal  from  or  sell  coal  to  any  coal 

be  held  by  them  and  their  successors  dealers  or  miners  who  were  not  mem- 

for  the  purposes   set  out  in  the  trust  bers  of  the  exchange,  constituted  a  vio- 

agreement,  the  trustees  have  no  right  lation  of  said  act. 

to  sell  or  pledge  such  shares  of  stock.  In  Bishop  v.  American  Preservers' 

People  V.  North  River  Sugar  Refining  Co.,  51  Fed.  Rep.  272,  it  was  held  that 

Co.,  54  Hun  (N.  Y.)  354.  this  statute  did  not  give  a  member  of  a 

8.  Richardson  v.  Buhl,  77  Mich.  632 ;  trust  a  right  to  sue  the  trust  for  damages 

27  Am.  &  Eng.  Corp.  Cas.  256;  Chapin  suffered  by  him  through  suits  brought 

V.  Brown,  83  Iowa  156.     But  see  Dta-  against  him  by  the  trust,  where  it  was 

mond  Match  Co.  v,  Roeber,  106  N.  Y.  not  shown  whether  or  not  the  trust  had 

473  9  ^  A.m.  Rep.  464.  a  right  to  bring  the  suits,  since  the  trust, 

4.  Catskill   Bank  z\  Gray,  14  Barb,  although  an  illegal  organization,  might 

(N.  Y.)  479.  have  a  right  to  sue. 

The  receiver  of  a  trust,  since  he  repre-  Under  this  act,  it  must  be  alleged  in 
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formation  of  trusts  have  also  been  recently  enacted  by  several  of 
the  states.* 

TEAM  PIXTXIEBS.— (See  FIXTURES,  vol.  8,  p.  6i.) 

the  indictment  that  the  defendant  mo-  and  fix  the  price  at  which  it  should  be 

nopolized  or  conspired  to  monopolize,  sold,  was  an  illegal  combination.    Chi- 

It  is  not  sufficient  to  allege  the  doing  cago  Milk  Shippers*  Assoc,  v.  Ford,  4 

of  certain  acts  with  the  intent  to  mo-  Nat.  Corp.  Rep.  300. 

nopolize.    U.S.  z/.  Greenhut,  50  Fed.  The  Aanjaj  Act,  approved  March  2d, 

Rep.  469.  1891,  prohibits  combinations  to  prevent 

It  is  not  sufficient  to  follow  simplj  competition  among  persons  engaged  in 

the  language  of  the  statute,  as  it  does  buying  or  selling  live  stock.     Kansas 

not  fully,  directly,  and  clearly  set  forth  Sess.  Laws  (1891),  p.  294,  ch.  158. 

all  the  elements  necessary  to  constitute  The  Louisiana  Act,  approved  July  5th, 

the  offense.    In   re  Greene,   52   Fed.  1890,  declares  illegal  all  contracts,  trust 

Rep.  104.  combinations    or    conspiracies    in  re- 

1.  The  Nebraska   Act,  approved  straint    of    trade    or    commerce,    and 

March  29th,  1889,  declares  it  unlawful  makes  it  a  misdemeanor  to  monopolize, 

for  any  person,  partnership,  company',  or  attempt  to  monopolize,  or  combine 

association,  or  corporation  to  enter  into  or  conspire  to  monopolize,  anj'   part 

any  contract  or  combination  whereby  a  of  the   trade  or   commerce  within  the 

common  price  shall  be  fixed  for  any  state.     Louisiana   Acts   (1890),  p.  90, 

article  or  product,  or  whereby  the  man-  No.  86. 

ufacture  or  sale  thereof  shall  be  limited  It  has  been  held  that  this  statute  re- 

or  interfered  with,  or  whereby  the  prof-  quires,  for  the  complete  commission  of 

its  of  the  manufacture  or  sale  of  any  the  offense  thereby  created,  no  ulterior 

product  shall  be  made  a  common  fund  motive,  such  as  an  intent  to  defraud, 

to  be  divided  among  the  parties  to  the  and  that  to  compass  any  of  the  acts 

combination.    Nebraska   Sess.  Laws  mentioned  in  the  statute  by  anj' means 

(1889),  p.  516.  and  with  no  other  motive  than  to  com- 

The  New  Tork  Act,  approved  June  pass   them,   constitutes   a  violation  of 

7th,  1890,  declares  that  no  stock  corpora-  the   statute.      American  Biscuit,  etc., 

tion  shall  combine  with  any  other  cor-  Co.  v.  Klotz,  44  Fed  Rep.  721;  32  Am. 

poration  for  the  prevention  of  competi-  &  Eng.  Corp.  Cas.  510.      It   was  also 

tion.    New   Tork   Sess.  Laws   (1890),  held  in  the  same  case  that  the  creation 

p.  1069.  of  a  corporation  which  had  secured  the 

The  7//iif0i>  Act,  approved  June  nth,  control  and  pooled  the  business  of 
1891,  declares  that  any  corporation,  thirty-five  of  the  leading  bakeries  in 
partnership  or  individual  which  shall  twelve  different  states  of  the  west  and 
create  or  enter  into  any  pool,  trust,  south,  and  which  was  evidently  seeking 
agreement,  combination,  confederation,  to  control  still  other  bakeries,  consti- 
or  understanding  to  regulate  or  iix  the  tuted  an  attempt  to  monopolize  trade, 
price  of  any  article  of  merchandise  or  The  Soutk  Dakota  Act,  approved 
commodity^  or  to  fix  or  limit  the  amount  March  7th,  1890,  makes  criminal  all 
or  quantity  of  any  article,  shall  be  ad-  trusts  and  combinations  tending  to  pre- 
judged guilty  of  conspiracy  to  defraud,  vent  a  free,  fair  and  full  competition  in 
It  also  forbids  corporations  issuing  or  the  production,  manufacture  or  sale  of 
owning  trust  certificates  or  entering  in-  any  article  of  domestic  growth,  use  or 
to  an}''  trust  agreement.  Illinois  Sess.  manufacture,  or  to  advance  the  price 
Laws  (1891),  p.  206.  thereof  beyond  the  reasonable  cost  of 

Under  this  act,  it  has  been  held  by  production.      Soutk    Dakota     Laws 

the  circuit  court  of  Cook  county,  ////-  (1890),  p.  323,  ch.  154. 

noiSy  that  a  corporation  whose  stock-  The  Iowa  Act,  approved  Ma^'  6th, 

holders  were  all   either   producers   or  1890,  makes  it  a  misdemeanor  for  any 

shippers  of  milk,  whose  by-laws  pro-  corporation,  partnership,  individual  or 

vided  that  shares  of  its  stock  could  not  association  to  become  a  party  to  any 

be  transferred  to  any  one  who  was  not,  trust  or  agreement  to  regulate  the  price 

or  did  not   expect  soon   to  become,   a  of  any  article  or  merchandise,  or  to  issue 

producer  or  shipper  of  milk,  and  whose  or  own  trust  certificates,  or  to  become  a 

business  was  to  receive  milk   from   its  member  of  any  combination  to  limit  or 

stockholders,  sell  the   same   for   them  fix  the  price  or  lessen  the  production  of 
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III.  What  May  Constitute  a  Trade- 
Mark,  345. 

1.  Arbitrary  Words^  245. 

2.  Fictitious  Names,  248. 

3.  Devices  or  Symbols,  249. 

4.  Numerals,  255. 
Letters,  259. 

Name  of  Inventor  or  Maker, 
260. 

a.  In  General,  260. 

b.  Persons  of  the  Same  Name, 
262. 

c.  Fraudulent  Use  of  a  Com^ 
fetitor^s  Name,  265. 

d.  Agreement  by  One  Person 
to  Permit  Another  to  Use 
His  Name,  2(3^. 

e.  Corporation  Names,  268. 
Names  of  Publications,  269. 
Trade  ifame  as  Applied  to 
Business  Stand;  Signs,  276. 

9.  Suggestive  Names,  282. 

10.  Collocation  of  Words,  282. 

11.  Statements  True  by  Claim- 
ant and  Untrue  by  All  Others, 
288. 

IV.  What  May  not  Be  a  Valid  Trade- 
Mark,  289. 

I.  Descriptive     W or ds    a  nd 
Marks,  289. 

a.  Quality  and  Character,  289. 

b.  Peculiar  Excellence,  291. 

c.  Grade,  293. 

d.  Words  Indicating  a  Pro- 
cess  of  Manufacture,  295. 

e.  Purpose  or  Use,  300. 

f.  Ingredients  of  Medicines, 
301. 
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g.  Generic  Names,  302. 
i.  Exceptions,  305. 

2.  Color,  y36. 

3.  Form  of  A  rticle  or  Package, 

3". 

4.  Articles  Attached  to  Manu- 
factured Products,  315. 

5.  Name  of  Patented  Article 
After  Expiration  of  Patent, 
316. 

6.  Words  and  Marks  in  Prior 
Use,  324. 

7.  Geographical  Terms,  327. 

a.  General  Rule  in  the  United 
States,  327. 

b.  The  English  Rule,  331. 

c.  Rights  of  Residents 
Against  Non-residents  in 
a  Geographical  Term , 334. 

d.  Geographical  Word  not 
Used  in  a  Geographical 
Sense,  33c. 

tf.  Names  of  Mineral  Springs, 

335- 

8.  Utility     of    Distinguishing 

Mark,  339. 
V.  Doctrine  of  Origin  and  Owner- 
ship, 340. 

1.  In  General^  340. 

2.  Acquisition  of  Title — Instant 
and  Immediate  Acquisition — 
Period  of  Use — Exclusive 
Oivnerskip,  346. 

3.  Class  of  Merchandise,  351. 

4.  Affixation,  358. 

5.  Who  May  Acquire  a  Trade- 
Mark,  361. 

VI.  Registration  of  Trade-Marks 
Under  United  States  Statutes, 

363- 


any  article  of  commerce.    lo-wa  Acts  tions  to  inform  the  secretary  of  state, 

(1090),  p>  41,  ch.  28.  under  oath,  whether  their  corporations 

Statutes  prohibiting  pools,  trusts  or  had  violated  the  provisions  of  said  act. 

combinations    to  regulate    or    control  In  the  case  of  State  7'.  Simmons  Hard- 

prices,  have  also  been  enacted  in  other  ware  Co.,  109  Mo.  118,  it  was  held  that 

states.     See  Alabama  Acts  (1890-91),  this  provision  of  the  act  was  unconsti- 

p.  438,  ch.  202;  Missouri  Laws  (1889),  tutional,  as  being  in  conflict  with  the 

p.  97,  and  3/f>5{>«rf  Laws  (1891),  p.  186;  declaration  of  the  Missouri  Q.on%\\XM- 

New  Mexico  Laws  (1891),  p.  27,  ch.  10,  tion  that  "  No  person  shall  be  compelled 

and  Tennessee  Acts  (1891),  p.  428,  ch.  to  testify  against  himself  in  a  criminal 

218;    California   Stat.   (1893),  ^^-  ^9»  case,"  since  the  act  pronounced  a  pen- 

§4;  Kentucky  Acts  (1890),  ch.  162 1;  alty  against  the  officers  of  any  corpo- 

Maine  Laws  ( 1889),  ch.  266,  §  1 ;  Micki-  ration  that  violated  the  act. 

Can   Acts  (1889),  ch.  225;  Minnesota  Authorltlei. — Cook  on  Trusts ;  Spell - 

»aws  (iS9i),ch.  10;  Mississippi  Laws  ing  on  Trusts  and  Monopolies.     The 

(1890),  ch.  36,  §   i;   North    Carolina  Railway  and  Corporation  Law  Journal, 

Laws  (1889),  ch.  374.  vol.  7,  p.  236,  gives  a  list  of  magazines 

The   Missouri  ** anti-trust    act"  of  and  newspaper  articles  on  the  subject 

1889  required  the  officers  of  corpora-  of  trust  combinations. 
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1.  In  General^  363. 

2.  Interference y  365. 

3.  Ejfect  Upon  Common'Latu 
Rights^  366. 

4.  Importation  of  Foreign  Goods 
Bearing  Domestic  Trade- 
Mark^  367. 

5.  State  Statutes,  368. 

6.  Treaties  with  Foreign  Na' 
tions;  International  Conven- 
tion, 369. 

VII.  Assignment  and  Transfer,  371. 
I.  General  Rule y  yj I, 
3.   Trade- Mark  not  Assignable 

Apart  from  Business  or 

Article,  381. 

3.  Assignment,  What  Consti' 
tutes,  384. 

a.  In  General,  384. 

b.  Act  of  Parties,  385. 

c.  Operation  of  Law,  387. 

4.  Assignment  for  Benefit  of 
Creditors,  394. 

5.  Succession     by     Inheritance, 

^   397-  [397. 

6.  License  to  Use  Trade- Mark^ 

VIII.  Partnerships,  398. 

1.  Trade-Mark  of  Individual 
Entering  Firm;  Rights  of 
Firm   Therein,  y^. 

2.  Rights  of  Members  of  a  Firm 
in  the  Trade- Marks  of  the 
Partnership,  399. 

3.  Rights  of  Retiring  Partner, 

399- 

4.  Rights  of  Partners  Buying 

Others  Out;  Rights  of  Pur- 
chaser in  Name  of  Retiring 
Partner,  401. 

5.  Rights  of  Partners  on  Disso- 
lution Dependent  Upon  Na- 
ture of  Trade- Mark;  Rule 
as  to  Technical  Trade- Marks; 
Rule  as  to  Name  of  Partner 
or  Partners,  402. 

6.  Rights  of  Creditors  in  Trade- 
Marks  of  Firm,  404. 

7.  Rights  of  Surviving  Part- 
ners in  Firm  Trade- Marks 
and  Name  of  Deceased,  405. 

IX.  Laches  and  Abandonment,  407. 

1.  Laches,  407. 

2.  Abandonment,  413. 
X.  Infringement,  414. 

1.  In  General,  414. 

2.  Imitation  of  Name,  414. 

3.  Imitation  of  Label,  432. 

4.  Imitation  of  Package,  426. 

5.  Imitation  of  Essential  Fea- 
ture, 429. 

6.  Unlawful  Competition — De- 
ception of  Public  by  Retailer 
— Dress  of  Goods,  433. 
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7.  Sale  of  Goods  Under  Another 
PersoiCs  Wrappers  and  La- 
bels, or  in  Stamped  Bottles^ 
442. 

8.  Sale  of  Inferior  for  Superior 
Goods  of  the  Same  Manufac- 
turer, 443. 

9.  Intention  to  Defraud,  444. 

10.  Marks  Used  on  Other  Kinds 
of  Goods  than  Those  of 
Complainant,  446. 

1 1 .  Similitude;  Duty  of  Competi- 
tor, 447. 

13.  Damnum  Absque  Injuria,  ^<^ 
13.  Deception  Impossible,  451. 
XI.  Effect  of  Plaintiff's  Misrepre- 
sentations to  the  Public,  456. 
I.  In  General,  456. 
3.  Misrepresentation   as  to  In- 
gredients, 458. 
3.  As  to  Cures,  460. 
^,  As    to    Origin    or  Place  of 
Manufacture,  462. 

5.  As  to  the  Maker  {Assignee), 
464. 

6.  Wrongful  Use  of  the  Word 
''Patent:'  468. 

7.  Cases  in  Which  Complainants 
Rights  Were  Sustained  Not- 
withstanding Apparent  De- 
ception; Purging  Falsehood, 

472- 
XII.  Procedure,  477. 

I.  jurisdiction,  477. 

a.  Of  Law  and  Equity,  477. 

b.  Of  United  States  Courts, 

479- 

c.  Of  State  Courts,  481. 

d.  Criminal  Remedy,  482. 
3.  Parties,  484. 

a.  Aliens  {as  Plaintiffs),  484. 

b.  Vendors   (as  Defendants), 

487. 

c.  Printers  of  Labels  and 
Marks  {as  Defendants), 
488. 

d.  Members  of  Unincorpo- 
rated Associa tions  {as 
Plaintiffs),  489. 

e.  Public  Officers,  493. 

f.  Persons  Indirectly  Con- 
nected with  Trade-Mark 
Infringement,  493. 

3.  Evidence,  494. 

a.  Expert  Testimony,  494 

b.  Discovery,  497. 

4.  Demurrer,  498. 

5.  Preliminary  Injunction,  500. 
o.  Decree    and  Permanent  In- 
junction, 505. 

7.  Damages  and  Profits,  512. 

8.  Costs,  520. 

9.  Appeal,  533. 


Dfialtloii.  TRADE-MARKS,  Beflnltioii. 

L  BEFDriTlOH. — A  trade-mark  is  a  name,  sign,  symbol,  or  device 
employed  by  a  person,  firm,  or  corporation  for  the  purpose  of 
indicating  to  their  customers,  that  the  goods  upon  which  the 
name  or  mark  appears  are  made  or  sold  by  him,  them,  or  it,  or 
to  indicate  the  business  he,  they,  or  it  conducts,  or  the  place 
where  said  business  is  carried  on. 

A  manufacturer  or  publisher  may  adopt  a  trade-mark  to  indi- 
cate the  origin,  ownership,  character,  and  quality  of  the  goods  or 
publications  which  he  makes  or  issues. 

A  merchant  also  may  adopt  a  trade-mark  to  denote  his  skill  in 
the  selection  of  the  goods  that  he  sells,  and  to  give  to  them  his 
guarantee  of  their  character  and  quality. 

And  a  business  house,  hotel,  or  theater  may  adopt  a  trade-mark 
name,  to  indicate  its  location  and  identity. 

A  public  carrier,  whether  person,  firm,  or  corporation,  may 
adopt  a  trade-mark  to  indicate  its  identity,  and  to  guide  its 
patrons  in  dealing  with  it.^ 

1.  Slater  on  Trade-Marks  332.  said:     "  The  court,  upon  proof  of  in- 

••  A  trade-mark,  properly  so  called,  fringement,  will  liberally  protect  him, 

may  be  described  as  a  particular  mark  not  because  he  has  any  property  in  the 

or  symbol,  used  by  a  person  for  the  pur-  word  or  words,  or  the  combination,  but 

pose  of  denoting  that  the  article  to  upon  the  principle  that  defendant's  im- 

which  it  is  affixed  is  sold  or  manufac*  itation  constitutes   a  fraud  upon   one 

tured  by  him  or  by  his  authority,  or  who  has  established  a  trade  and  a  repu- 

that  he  carries  on  business  at  a  pafticu-  tation.     Plaintiff's  prior  and  exclusive 

lar  place."    Lord  Cranworth  in  Leath-  right  to  the  use  having  been  established, 

er    Cloth  Co.  v,  American    Leather  the  test  is  whether  the  imitation  is  cal- 

Cloth  Co.,  35  L.  J.  Ch.  61.    See  also  culated  to  deceive  purchasers.     Upon 

Kerr  on  Injunctions,  p.  356.  the  question  of  tendency  to  deceive,  it 

In  Shaw  Stocking  Co.  v.  Mack,  loi  may  not  be  necessary  to  show  that  a 
P.  &  S.;  12  Fed.  Rep.  707,  Coxe,  J.,  person  giving  ordinary  attention,  or 
said:  '* Broadly  defined,  a  trade-mark  any  attention,  is  likely  to  be  misled. 
is  a  mark  by  which  the  wares  of  the  Perhaps  it  is  sufficient  that  the  careless 
owner  are  known  in  trade.  Its  object  and  unwary  may  be  misled.  Upon  this 
is  twofold:  First,  to  protect  the  party  point  the  authorities  are  not  uniform. 
using  it  from  competition  with  inferior  But  before  the  court  can  be  called  upon 
articles ;  and  second,  to  protect  the  pub-  to  apply  any  test  at  all,  plaintiff's  prior 
lie  from  imposition.  There  is  hardly  a  and  exclusive  right  must  be  clearly  es- 
limit  to  the  devices  that  may  be  thus  tablished."  In  Skinner  v.  Oakes,  77 
employed;  the  whole  material  universe  P.  &  S. ;  10  Mo.  App.  45,  Thompson,  J., 
is  open  to  the  enterprising  merchant  or  used  the  following  language:  **Tne 
manufacturer.  Anything  which  can  courts  have  proceeded  upon  the  two- 
serve  to  distinguish  one  man's  produc-  fold  principle,  that  the  public  have  a 
tions  from  those  of  another  may  be  right  to  know  that  goods  which  bear 
used.  The  trade-mark  brands  the  goods  the  signature  or  mark  of  a  particular 
as  genuine,  just  as  the  signature  to  a  manufacturer  or  vendor  are  in  fact  tl\e 
letter  stamps  it  as  authentic.  The  trade-  goods  of  such  manufacturer  or  vendor, 
mark  may  consist  of  a  token,  letter,  and  that  the  manufacturer  or  vendor  of 
sign,  or  seal.  Names,  ciphers,  mono-  such  goods  has  a  right  to  any  advantage 
grams,  pictures,  and  figures  may  be  which  may  accrue  to  him  from  the 
used.  Why  not  numerals  united  ?  public  knowing  that  fact."  Congress, 
What  consistency  is  there  in  allowing  etc..  Spring  Co.  v.  Rock  Spring  Co., 
it  in  a  combination  of  letters,  but  deny-  45  N.  Y.  291;  6  Am.  Rep.  82;  Glen, 
ing  it  in  a  combination  of  figures  ?"  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  229;  19 

In  Thornton  v.  Crowley,  76  P.  &  S. ;  Am.  Rep.  278.     See  Ex  f,  Frieberg,  87 

47N.Y.  Super.  Ct.  527,   Freeman,  J.,  P.  &   S.;  20    Pat.  Off.  Gaz.   1164,  in 
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which  Marble,  Commiseioner,  said:  "A  distinguish    their   commodities    from 
trade- mark  is  an  arbitrary  character  those  of  other  dealers,  when  they  are 
or  characters  without  special  meaning,  such  as  to  indicate  the  origin  or  owner* 
adopted  by  persons,  firms,  or  corpora-  ship  of  the  article  to  which  they  are 
tions,  for  the  purpose  of  identifying  applied.    Farina  v,  Silverlock,  39  Eng. 
the  goods  manufactured  by  them  or  of  L.    &    Eq.  514,    where  the  exclusive 
which  they  have  the  sale."  right  to   use  the  term    *  Eau  de  Co- 
in Marshall  v.  Pinkham,  82  P.  &  S.;  logne'  was  maintained;  Seixo  v.  Pro- 
52  Wis.  572 ;  38  Am.  Rep.  756,  Casso-  vezende,  L.  R.,  i  Ch.  App.  192 ;  Col- 
day,}.,  gave  as  part  of  the  opinion  :  **  It  man  v.  Crump,  70  N.  Y.  573,  where 
seems  to  be  the  office  of  a  trade-mark  the  use  of  a  device  of  a  bull's  head  was 
to  point  out  the  true  source,  origin  or  sustained  as  a  trade- mark;  McLean  v. 
ownership  of  the  goods  to  which  the  Fleming,  96  U.  S.  245,  which  held  the 
mark  is  applied,  or  to  point  out  and  right    to  use    the   name  of  *  Dr.  Mc- 
designate  a  dealer's  place  of  business,  Lean's  Liver  Pills '  to  be  one  which 
distinguishing  it  from  the  business  lo-  should  be  protected ;  Newman  v,  Al- 
cality  of  other  dealers.     Such  is  sub-  vord,49  Barb.  (N.Y.)  588.    Theprinci- 
stantially  the  rule  laid  down  by  many  pie  sustained  by  these  and  other  cases 
authorities."  Dunbar  v.  Glenn,  42  Wis.  has  been  so  far  extended  as  to  include 
1x8;  24  Am.  Rep.  395;  Gillott  xk  Ester-  other  devices  adopted  for  the  purpose 
brook,  48  N.  Y.  374;  8  Am.  Rep.  553 ;  of  distinguishing  one  person's  business 
Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  and  the  commodities  in  which  he  may 
(N.  Y.)  599;  Fetridge  v.  Wells,  13  How.  deal,  from  those  of  others.    Glen,  etc., 
Pr.  (N.  Y.  Super.  Ct.)  385;  Barrows  v,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226;  19  Am. 
Knight,  6  R.  I.  434 ;  78  Am.  Dec.  452;  Rep.  278.    And  it  has  also  been  ap- 
Filley  v.  Fassett,  44  Mo.  168;  100  Am.  plied  to  the  protection  of  the  rights  of 
Dec.  275 ;  Boardman  v,  Meriden  Britan-  the  publisher  in  the  title  to  newspapers, 
nia  Co.,  35  Conn.  402;  95  Am.  Dec  270.  books  and  pamphlets.  In  Bell  v.  Locke, 
In  Insurance  Oil  Tank  Co.  v,  Scott,  8  Paige  (N.  Y.)  75;  34  Am.  Dec.  371, 
79  P.  &  S. ;  33  La.  Ann.  946 ;  39  Am.  its  application  to  the  publication  of  a 
Rep.  286,  Fenner,  }.,  said:  **The  sole  competing  newspaper  was  considered, 
question  involved  is  plaintiff's  right  to  and  the  in  junction  denied  only  because 
protection  in   the  exclusive  use  of  its  the  title  of  the  defendant's  paper  was 
trade-mark.    A  corporation  is  entitled  so  clearly  distinguishable  from  that  of 
to  have  its  trade-mark  as  well  as  a  pri-  the  plaintiff  as  not  to  be  calculated  to 
vate  individual,  and  may  sue  for  its  in-  mislead  or  deceive  the  public.   A  simi- 
fringement."  lar  point  was  considered  in  the  case  of 
In  Larrabee  v.  Lewis,  89  P.  &  S;  67  Clement  v.  Maddick,  i  Giff.  98,  where 
Ga.  562;  44  Am.  Rep.  735,  Crawford,  the  defendant  was  prevented,  by  means 
J.,  said:  "A  trade-mark  is  defined  to  be  of  an  injunction,  from  selling  a  publi- 
the  name,  symbol,  figure,  letter,  form,  cation  bearing  substantially  the  same 
or  device,  used  by  a  manufacturer  or  title  as  one  made  by  the  plaintiff.     In 
merchant    to  designate  the  goods  he  Mack  v.  Petter,  L.  R.,  i4Eq.  431,  the 
manufactures  or  sells,  to  distinguish  same  principle  also  was  applied.  There 
them  from  those  manufactured  or  sold  the  title  of  the  plaintiff's  book  was 
by  another,  to  the  end  that  they  may  that   of    *  Birthday     Scriptural    Text 
be  known  in  the  market  as  his,  and  to  Books,'  while  the  defendant  published 
secure  such  profits  as  result  from  a  rep-  his  work  under  the  title  of  *  Children's 
utation  for  superior  skill,  mdustry  or  Birthday  Text  Books,'  and  the  latter 
enterprise.     Upton's  Law  of  Trade-  was  held  to  be  so  clearly  an  appropria- 
Marks  99.    The  trade- mark  must  des-  tion  of  the  title  previously  applied  to 
ignate    and    distinguish   the    owner's  the  publication  of  the  plamtiff's  work, 
production  from  the  general  manufac-  as  to  be  the  proper  subject  of  restraint, 
ture  of  the  same  article,  and  cannot  by  means  of  an  injunction.    The  same 
consist  of  a  word   belonging  to  the  point  was  considered  in  Bradbury  v. 
general    public    describing    truly    a  Dickens,  27  Beav.  53,  where  it  was  held 
known  product."  that  the  title  of  *  Household  Words' 
In  Potter  v.  McPherson,  62  P.  &  S.;  given  to  a  magazine  was  property,  and 
21  Hun  (N.  Y.)  559,  Daniels,  J.,  speak-  for  that  reason  the  subject  of  a  sale, 
ing  upon  the  subject,  said :  **  Upon  that  under  an  order  of  the  court  of  chan- 
subject,  the  law  protects  manufacturers  eery." 

and  dealers  in  the  use  of  words,  phrases.  In  Hegeman  v,  HegemaA,  53  P.  & 

or  other  devices  employed  by  them  to  S. ;  8  Daly  (N.  Y.)  i,  Daly,  C.  J.,  said : 
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"A  trade-mark  maj  consist  in  a  name,  and  thereby'  induce  the  conviction  that, 

or  in  a  symbol  or  device  used  to  indi-  in   purchasing  the    simulated  articles, 

cate  the  nature,  quality  or  identity  of  they  are  in  fact  purchasing  those  of  the 

an  article  of  commerce,  whether  it  first  manufacturer  and  dealer;  in  other 

consists  of  an  article  that  anyone  is  at  words,  one    person   has  no  right,  by 

liberty  to  fabricate,  compound  or  vend,  simulating  the  trade  devices  of  another, 

or  which  originated  with,  or  the  exclu-  to  take  away  his  customers,  or  under- 

sive  right  to   manufacture  or  vend  mine    his    business.      While   the   law 

which  is  under  the  protection  of  a  pat-  justifies  and  encourages  manly  compe- 

ent,  or  otherwise  in  the  person  or  pro-  tition,  it  will  not  tolerate,  but,  on  the 

prietor  by  whom  the  trade-mark  was  other  hand,  will  restrain  and  prevent, 

devised.     It  may  exist  where  the  name  the  use  of  artifices  by  which  dealers 

of  the  article  and  of  the  proprietor  are  may  be  deprived  of  well-earned  advan- 

so  blended  together  that  the  right  to  tages  lawfully  secured  by  fair  dealing 

the  use  of  the  name  is  indispensable  to  and  honest  trading.     These  principles 

the  use  of  the  trade-mark,  or  may  con-  appear  to  be  now  settled,  both  in  Eng- 

sistof  the  name  alone  of  the  manufac-  land  and  the  United  States,  and  they 

turer  or  proprietor,  or  may  exist  where  are  well  sustained  by  authority."  Con- 

the  article  fabricated  is  so  made  or  gress,  etc..  Spring  Co.  v.  High  Rock 

shaped  that  the  peculiar  form  of  it  is  Spring  Co.,  45  N.  Y.  291;  6  Am.  Rep. 

designed  to,  and  does,  serve  as  a  trade-  82;  Colman  v.  Crump,  70  N.  Y.  573; 

mark,  as  in  the  case  of  a  sewing  ma-  Popham  v.  Cole,  66  N.  Y.  69;  23  Am. 

chine,  the  iron  framework  of  which  Rep.  22;  Devlin  v.  Devlin,  69  N.  Y. 

was  so  constructed  as  to  represent  and  212 ;  25  Am.  Rep.  173. 

form  the  two  initial  letters  of  the  pro-  In  Godillot  v.  Hazard,  24  P.  &  S. ; 

prietor's  name."  See  Shaver  v.  Shaver,  44  N.  Y.  Super.  Ct.  A27,  Monell,  C.  J., 

65  P.  &  S. ;  54  Iowa  208;  37  Am.  Rep.  said:    *'A  trade-mark  may  consist  of 

194,   where   Beck,  L,  said :   '*A  trade-  anything,  marks,  forms,  symbols,  which 

mark  is  a  name,  sig^,  symbol,  mark,  designate  the  true  origin  or  ownership 

brand,  or  device  of  any  kind,  used  to  of  the  article.      It  cannot  consist  of 

designate  the  goods  manufactured  or  anything  which    merely    denotes    the 

sold,  or  the  place  of  business  of  the  name  or  quality." 

manufacturer  or  dealer  in  such  goods."  In  Amoskeag  Mfg.   Co.  v.  Trainer, 

In  Hier  v.  Abrahams,  82  N.  Y.  519;  39  P.  &  S.;  loi  U.  S.  51,  CHflford,  J., 

37  Am.  Rep.  589;  73  P.  &  S.,  Rapallo,  said:   "Words  or  devices,  or  even  a 

J^  said:  **  Trade-marks  are  of  two  kinds,  name,  in  certain  cases,  may  be  adopted 

They  may  consist  of  pictures  or  sym-  as  a  trade-mark  which  is  not  the  origi- 

bols,  or  a  peculiar  form  and  fashion  of  nal  invention  of  the  party  who  appro* 

label,  or  simply  of  a  word  or  words,  priates  the  same  to  that  use.    Phrases, 

which,    in   whatever   form   printed  or  or  even   words  or  letters  in  common 

represented,  continue  to  be  the  distin-  use,  may  be  adopted  for  the  purpose, 

fuishing  mark  of  the  manufacturer  who  if  at  the  time  of  their  adoption  they 
as  appropriated  it  or  them,  and  the  were  not  employed  by  another  to  desig- 
name  by  which  his  products  are  known  nate  the  same  or  similar  articles  of  pro- 
and  dealt  in."  duction  or  sale.  Stamps  or  trade- 
in  Royal  Baking  Powder  Co.  v,  marks  of  the  kind  are  employed  to 
Jenkins,  50  P.  &  S.  (1880),  Daniels,  J.,  point  to  the  origin,  ownership,  or  place 
m  the  special  term  of  the  New  Tork  of  manufacture  or  sale  of  the  article  to 
supreme  court,  delivered  the  opinion  which  it  is  affixed,  or  to  give  notice  to 
of  the  court,  saying :  ^  Independently  the  public  who  is  the  producer,  or  where 
of  any  statutory*  law,  and  under  well-  it  may  be  purchased.  Delaware,  etc., 
settled  principles  of  common  law,  per-  Canal  Co.  v,  Clark,  13  Wall.  (U.  S.) 
sons  engaged  in  the  manufacture  of  322."  And  again  in  the  same  case,  the 
articles  of  trade  have  the  right  to  dis-  same  judge  said  :  ^  Propertj'  in  a  trade- 
tinguish  them  by  artificial  devices  from  mark  is  acquired  by  the  original  appli- 
all  other  similar  articles  manufactured  cation  to  some  species  of  merchandise 
and  sold.  And  when  that -has  been  or  manufacture,  of  a  symbol  or  device 
done  and  a  business  created  for  such  not  in  actual  use,  to  designate  articles 
articles  as  so  distinguished,  no  other  of  the  same  kind  or  class."  In  the 
person  or  persons  are  at  liberty  to  same  case,  Field,  J.,  said;  "Everyone 
either  adopt  that  device  or  one  so  close-  is  at  liberty  to  affix  to  a  product  o?  his 
ly  resembling  it  as  to  deceive  persons  own  manufacture  any  symbol  or  de- 
dealing  in   the   same  class  of  articles,  vice,  not  previously  appropriated,  which 
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will  dietingutsh  it  from  articles  of  the  himself  a  particular  label,  or  sign,  or 
same  general  nature  manufactured  or  trade-mark,  indicating  that  the  article 
sold  by  others,  and  thus  secure  to  him-  is  manufactured  or  sold  by  him,  or  by 
self  the  benefits  of  increased  sale  by  his  authority,  or  that  he  carries  on  his 
reason  of  any  peculiar  excellence  he  business  at  a  particular  place,  he  is  en- 
may  have  given  to  it.  The  symbol  or  titled  to  protection  against  any  other 
device  thus  becomes  a  sign  to  the  pub-  person  who  pirates  upon  the  good-will 
lie  of  the  origin  of  the  goods  to  which  of  his  customers  or  of  the  patrons  of 
it  is  attached,  and  an  assurance  that  they  his  trade  or  business,  by  sailing  under 
are  the  genuine  article  of  the  original  his  flag  without  his  authority  or  con- 
producer.  In  this  way  it  often  proves  sent.'*  See  also  Hall  v.  Barrows,  4  De 
to  be  of  great  value  to  the  manufacturer  G.  J.  &  S.  158 ;  Schneider  v,  Williams, 
in  preventing  the  substitution  and  sale  44  Pat.  Off.  Gaz.  1400;.  McAndrews  v. 
of  an  inferior  and  different  article  for  Bassett,  4  De  G.J.  &  S.  386;  Maxwell 
his  products.  It  becomes  his  trade-  r.  Hogg,  L.  R.,  2  Ch.  App.  314;  Law- 
mark,  and  the  courts  will  protect  him  son  v.  Bank  of  London,  18  C.  B.  84. 
in  its  exclusive  use,  either  by  the  im-  In  McLean  v.  Fleming,  96  U.  S.  245, 
position  of  damages  for  its  wrongful  Clifford,  J.,  said:  ** Within  a  month 
appropriation,  or  by  restraining  others  subsequent  to  the  death  of  the  senior 
from  applying  it  to  their  goods  and  partner  of  the  firm,  his  executors  sold 
compelling  them  to  account  for  profits  and  conveyed  all  the  interest  of  the 
made  on  a  sale  of  goods  marked  with  it.'*  decedent  in  the  business  to  the  surviv- 
In  Godillot  v.  Hazard,  24  P.  &  S.;  44  ing  partner  and  complainant,  whereby 
N.  Y.  Super.  Ct.  427,  Monell,  C.  J.,  they,  under  the  firm  name  of  *  Fleming 
said :  "  It  has  now  come  to  be  well  Brothers,'  acquired  not  only  the  title 
settled,  that  the  adoption  of  any  words  to  the  receipt  and  the  right  to  make 
or  device  not  already  in  use,  and  not  the  pills,  but  also  the  right  to  use  the 
denoting  the  name  or  quality  of  the  labels  and  trade-marks  used  by  the 
article,  will  constitute  a  tradfe-mark ;  former  owners.  Possessed  of  the  whole 
and  they  so  far  become  property  that  interest,  they  (the  firm,  Fleming  Broth- 
the  courts  will  protect  the  owner  ers)  prosecuted  the  business,  with  some 
against  any  usurpation  or  interference;  changes  in  the  individual  partners,  un- 
and  for  the  well-grounded  reason  that  til  July  ist,  1865,  when  the  present  com - 
a  person  who,  by  his  skill  and  industry,  plamant  sold  out  his  whole  interest  to 
has  acquired  a  good  reputation  for  the  his  brother,  John  Fleming,  who,  as  sole 
commodity  he  manufactures  or  sells,  proprietor  of  what  the  firm  owned, 
ought  to  be  allowed  to  reap  the  fruits  continued  the  business  until  the  3d  of 
of  it."  And  see  Williams  v.  Johnson,  November,  1870,  when  he  died,  leaving 
2  Bosw.  (N.  Y.)  I.  See  also  Leidersdorf  a  last  will  and  testament.  ...  In 
V,  Flint,  20  P.  &  S.;  8  Biss.  (U.  S.)  327,  such  cases,  the  question  is  not  whether 
where  Dyer,  J.,  said :  '*  A  trade-mark  the  complainant  was  the  original  in- 
has  been  very  well  defined  as  one's  com-  ventor  or  proprietor  of  the  article  made 
mercial  signature  to  his  goods.  It  may  by  him,  and  on  which  he  puts  his  trade- 
consist  of  a  name,  symbol,  figure,  letter,  mark,  nor  whether  the  article  made 
form,  or  device,  if  adopted  and  used  by  and  sold  under  his  trade-mark  by  the 
a  manufacturer  or  merchant  in  order  respondent  is  equal  to  his  own  in  value 
to  designate  the  goods  he  manufactures  or  quality ;  but  the  court  proceeds  on 
or  sells,  to  distinguish  the  same  from  the  ground  that  the  complainant  has  a 
those  manufactured  or  sold  by  another,  valuable  interest  in  the  good- will  of  his 
so  that  the  goods  may  be  known  in  the  trade  or  business,  and,  having  adopted 
market  as  his,  and  to  enable  him  to  se-  a  particular  label,  sign,  or  trade-mark, 
cure  such  profits  as  result  from  his  rep-  indicating  to  his  customers  that  the 
utation  for  skill,  industry,  and  fidelity."  article  bearing  it  is  made  or  sold  by -him, 
(McLean  v,  Fleming,  96  U.  S.  245;  or  by  his  authority,  or  that  he  carries  on 
Upton's  Law  of  Trade- Marks,  9;  Tay-  business  at  a  particular  place,  he  is 
lor  V,  Carpenter,  2  Sandf.  Ch.  (N.  entitled  to  protection  against  one  who 
Y.)  604;  42  Am.  Dec.  114;  Partridge  attempts. to  deprive  him  of  his  trade  or 
V.  Menck,  2  Barb.  Ch.  (N.  Y.)  loi;  customers  by  using  such  labels,  signs, 
47  Am.  Dec.  281).  .  .  .  But  the  or  trade- mark  without  his  knowledge  or 
court  proceeds  upon  the  ground  that  consent.  Coats  t;.  Holbrook,  3  Sandf. 
the  complainant  has  a  valuable  interest  Ch.  (N.  Y.)  586;  Partridge  v.  Menck, 
in  the  good-will  of  his  trade  or  busi-  3  Barb.  Ch.  (N.  Y.)  loi ;  47  Am.  Dec. 
ness,  and  that,  having  appropriated  to  281.   Every  where,  courts  of  justice  pro- 
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n.  HI8TOBY. — The  law  of  trade-marks  is  of  recent  growth.     One 

hundred  and  iifty  years  ago  it  may  be  said  to  have  been  non- 
existent, but  to-day  it  is  defined  and  elaborated  by  statute  and 
judicial  decision.^ 

m.  What  Kat  Cohbtittttb  a  Trade-Make— 1.  Arbitrary  Words. 

— A  trade-mark  may  consist  of  a  word  which  is  arbitrary  in  its 
selection  and  meaning ;  which  does  not,  by  its  usual  meaning, 
necessarily  denote  the  character,  quality,  materials,  or  grade  of 
the  goods  on  which  it  is  used,  but  by  application  to  a  class  of 

ceed  upon  the  ground  that  a  party  has  a  marks  was  laid  down,  more  than  two 
valuable  interest  in  the  good -will  of  his  thousand  cases  have  been  decided  by- 
trade,  and  in  the  labels  or  trade-mark  the  courts  of  England  and  the  United 
which  he  adopts  to  enlarge  and  per*  5/a/«5,  out  of  which  have  grown,  with - 
petuate  it.  Hence  it  is  held  that  he,  as  out  the  aid  of  statute,  an  elaborate  sys- 
proprietor,  is  entitled  to  protection  as  tem  of  law,  covering  multitudinous  ques- 
ag^nst  one  who  attempts  to  deprive  tions  and  establishing  principles  and 
him  of  the  benefits  resulting  from  the  rules  of  law  suited  to  almost  every  form 
same,  by  using  his  labels  and  trade-  of  piracy  which  the  ingenuity  of  man 
mark  without  his  consent  and  author-  can  devise. 

ity.     Decided  cases  to  that  effect  are  The  trade-mark  statutes  of  the  United 

quite  numerous,  and  it  is  doubtless  cor-  States  are  of  recent  origin  and  limited 

rect  to  say  that  a  person  may  have  a  scope.  Thefirstact  was  passed  July  8th, 

right  in  his  own  name  as  a  trade-mark  1S70,  and  provided  for  the  registration 

as  against  a  trader  or  dealer  of  a  dif-  of  trade-marks   in   the    United  States 

ferent  name;  but  the  better  opinion  is.  Patent  Office,  and  made  the  registration 

that  such  a  party  is  not,  in  general,  en-  prima  facie  evidence    of   ownership, 

titled  to  the  exclusive  use  of  a  name.  This  statute  was  amended  in  some  minor 

merely  as  such,  without   more.     Mil-  particulars  in  1871,  United  States  Key. 

lington  V,  Fox,  3  Myl.  &  C.  338;  Dent  Stat.,  §  24S6.    In  1876,  an  act  was  passed 

V.  Turpin,  3  1.  &  H.  139;  Meneely  v,  creating  a  criminal  remedy  for  the  in- 

Meneely,  62  N.  Y.  427;  20  Am.  Rep.  fringement  of  trade- marks.  In  1879,  the 

489.    .    .    .     Such  a  proprietor,  if  he  Supreme  Court  of  the  United  States,  in 

owns  or  controls  the  goods  which  he  U.  S.  v.  Stiffens,  100  U.  S.  82,  held  the 

exposes  to  sale,  is  entitled  to  the  ex-  act  of  1870  unconstitutional  and  void, 

elusive  use  of  any  trade- mark  adopted  It  did  not  decide  directly  that  the  act  of 

and  applied,  by  him  to  the  goods,  to  dis-  1876  was  also  void,  but  the  circuit  court 

tinguish  them  as  being  of  a  particular  for  the  District  of  Missouri,  in  U.  S. 

manufacture  and  quality,  even  though  v,  Koch,  40  Fed.  Rep.  250,  held  that  the 

he  is  not  the  manufacturer,  and   the  act  of  1876  fell  with  the  act  of  1870. 

name  of  the  real  manufacturer  is  used  March  3d,  1881,  Cong^ss  passed  what 

as  part  of  the  device.  Walton  v.  Crow-  is  now  the  trade- mark  statute  of  the 

ley,  3  Blatchf.  (U.  S.)  440;  Emerson  v.  United    States.     It  provides    for    the 

Badger,  101  Mass.  82."  registration  of  trade -marks  by  citizens 

1.  In  Blanchard  v.  Hill,  2  Atk.  484,  and  aliens,  provided  the  trade-mark  of- 

Hardwicke,  L.C.,  said:  **  Every  particu-  fered  for  registration  has  been  used  in 

lar  trader  has  some  particular  mark  or  commerce  with  a  foreign  nation  or  an 

stamp;  but  I  do  not  know  any  instance  Indian  tribe. 

of  granting  an  injunction  here,  to  re-  AH  common -law  rights  of  a  trade- 
strain  one  trader  from  using  the  same  mark  owner  are  expressly  reserved  by 
mark  with  another ;   and    I    think  it  the  statute.     United  States  Rev.  Stat.» 
would  be  of  mischievous  consequence  §  4946. 
to  do  it."  In  England,  a  trade-mark  registra- 

Since  the  cases  of  Singleton  v,  Bol-  tion  statute  was  passed  in  1875,  ^"^  ^^ 

ton,  3   Doug.   393,    decided   by   Lord  has  been  amended  from  time  to  time  in 

Mansfield  (1783),  and  Hogg  ik  Kirby,  1887  and   1891.     The   English   law  is 

8  Ves.   215,   decided   by   Lord    Eldon  much  more  comprehensive  and  thor- 

( 1803),  in  which  the  fundamental  prin-  ough  than  that  of  the  United  States. 

ciple  of  the  right  of  a  trader  to  protec-  All   trade- marks    are    required   to   be 

tion  in  the  exclusive  use  of  his  trade-  registered,  which  gives  to  the  registry  a 
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merchandise  may  indicate  their  ownership  and  origin,  and  carry 

with  it  a  guarantee  of  character  and  quality.^ 

conclusiveness  much  greater  than  ours,  or  characteristics,  but  was  an  arbitrary 

and  after  five  years'  use  under  registra-  or  fanciful  name,  and  therefore  a  valid 

tion,  the  registry  is  conclusive  evidence  trade-mark. 

of  title.    Merchandise  Marks,  Act  23d,  The  word  ^'Celluloid,''  being  a  new 

Aug.  1887,  50  &  51  Vict,  ch.  28;  Mer-  and  arbitrary  word  coined  by  plaintiff, 

chandise  Marks,  Act  1891,  May  nth,  and  applied  to  goods  of  its  manufacture, 

54  Vict.,  ch.  15.  is  a    valid  trade-mark,  in  the    use  of 

1.  The  phrase  "Syrup  of  .Figs,"  which,  plaintiff  is  entitled  to  be  pro- 
adopted  by  the  manufacturer  to  desig-  tected,  though  the  term  has  become  so 
nate  a  medical  preparation,  composed  generally  known  as  to  have  been 
in  part  of  fig  syrup,  and  which,  dur-  adopted  by  the  public  as  the  common 
ing  a  course  of  trade,  has  become  appellative  of  the  article  to  which  it  is 
known  to  the  public  by  such  name,  in-  applied.  Celluloid  Mfg.  Co.  v.  Read, 
dicates  the  origin  of  the  preparation,  47  Fed.  Rep.  712. 

rather  than  its  quality  or  nature,  and  While  the  words  "Warren  Hose 
constitutes  a  valid  trade- mark.  Beatty,  Supporter,*'  when  used  alone,  may  not 
T.,  said  :  "The  phrase  '  Syrup  of  Figs'  constitute  a  valid  trade-mark,  yet  when 
IS  in  no  sense  a  generic  one.  It  is  not  used  in  connection  with  the  cut  of  a 
a  name  of  a  natural  product,  or  of  a  hose  supporter  engaged  with  a  stock- 
class  of  natural  products.  If  such  an  ing,  and  placed,  as  labels,  on  boxes 
article  exists,  it  must  be  the  result  of  a  containing  hose  supporters,  they  are 
manufacturing  process.  So  far  as  we  sufficiently  arbitrary  to  fairly  denote 
are  advised,  the  name  never  existed,  the  origin  of  the  goods,  and  are  entitled 
nor  was  it  applied  to  any  natural  or  to  protection  as  a  trade-mark.  Frost 
artificial  product,  until  formulated  by  v.  Rindskopf,  42  Fed.  Rep.  408. 
appelleeofwords  of  no  prior  association,  A  label  consisting  of  the  head  of  an 
and  by  it  used  to  designate  its  prepara-  elk,  with  the  word  "  Elk  "  printed  in 
tion.  Even  if  such  medicine  were  made  large  letters  upon  the  face  of  the  label, 
entirely  of  figs,  it  is  still  a  new  name,  sufficiently  indicates  origin  and  owner- 
applied  to  a  manufactured,  and  not  a  ship,  to  be  a  valid  trade-mark,  when 
natural  product;  hence,  indicates  rather  applied  to  a  box  of  cigars.  Lichen- 
its  origin,  than  its  quality,  or  even  its  stein  v.  Goldsmith,  37  Fed.  Rep.  359. 
nature."  Improved  Fig  Syrup  Co.  v.  The  word  "  Valvaline,"  compounded 
California  Fig  Syrup  Co.,  54  Fed.  Rep.  and  used  on  packages  of  lubricating 
175.                      '  oils,  by  plaintiffs,  is  a  valid  trade-mark. 

The  word  "Star,"  and  the  symbol  of  Leonard  r. White's  Golden  Lubricator 

a  star,  adopted  and  used  during  many  Co.,  38  Fed.  Rep.  922. 

years  by  manufacturers  of  shirts,  waists.  The  words  "  Cough  Cherries,"  as  ap- 

underwear,   and   furnishing  goods,   to  plied  to  a  confection,  are  not  descrip- 

mark    and    designate    their  goods,  in  tive  of  the   qualities  of  the  article,  but 

combination    with    the    words    "  Star  are  sufficiently  arbitrary  and   fanciful 

Shirts,"  and  other  words  describing  the  to  be  appropriated  as   a  trade-mark, 

articles,  so  that  the  goods  became  well  Stoughton   7*.  Woodward,  39  Fed. 

known  by  such  mark,  and  by  the  des-  Rep.  902. 

ignation   of  "Star  Goods,"  constitute  A  combination  of  words  ("  La  Favor- 

a    valid    trade-mark.     Hutchinson    v,  ita"  Flour),  made  by  a  firm  engaged  in 

Blumberg,  51  Fed.  Rep.  829.  mercantile  business,    from   a  foreign 

The  words  "  Nickel  In,"  used  to  des-  language,  in  order  to  designate  mer- 
ignate  a  brand  of  cigars,  being  original,  chandise  selected  by  them  in  the  ex- 
arbitrary,  and  fanciful,  and  not  de-  ercise  of  their  best  judgment  as  being 
scriptive  of  the  articles,  their  grades  or  a  certain  standard  and  of  uniform- 
quality,  are  entitled  to  the  protection  ity  of  quality,  may  be  protected  to 
fiven  to  trade-marks.  Schendel  v,  them  and  for  their  use  as  a  trade-mark, 
ilver,  63  Hun  (N.  Y.)  330.  Holt  v.  Menendez,  128  U.  S.  514;  also 

In  Waterman  i\  Shipman,  130  N.  Y.  Holt  f.  Menendez,  33  Fed.  Rep.  869. 

301,    the    court    held    that    the   word  Where    a   word,  as  "Celluloid,"  is 

'*  Ideal,"  as   applied  to  fountain  pens,  coined  and  used  as  a   trade- mark,  and 

was  not  generic  or  descriptive  of  the  stamped  on  articles  manufactured  from 

article,  its  qualities,  ingredients,  grade,  a  certain  substance,  the  fact  that  such 

246 


Whftt  lUj  Ommtitau            TRADE- MARKS.  &  Trade-Mark. 

word  subsequently  becomes  the  com-  into  the  commerce  of  the  nation  of 

mon  appeilatiye  of  such  substance  can-  which  it  has  become  a  part."     To  the 

not  impair  the  rights  acquired  in  the  same  effect  are  Electro -Silicon  Co.  v, 

word,  and  while  others  can  use  it  to  des-  Levy,  59  How.  Pr.  (N.  Y.   Supreme 

ignate  the  product,  thej  cannot  apply  Ct.)  469;  Electro-Silicon  Co.  v.  Trask, 

it  in  any  way  as  a  trade-mark.  Celluloid  59  How.  Pr.  (N.  Y.  Supreme  Ct)  189; 

Mfg.  Co.  V.  Cellonite    Mfg.  Co.,  33  Lauferty  f .  Wheeler,  63  How.  Pr.  (N. 

Fed.  Rep.  94.  Y.  C.  PI.)  488  ( "Alderney  Mfg.  Co.," 

Arbitrary  terms,  such  as  *'  Tin  Tag,"  sustained  for  oleomargarine), 
or"  Wood  ^ag,"branded  upon  or  given  '*  Magnetic  Balm,"  being  a  medicine 
to  goods  by  the  manufacturer  or  seller,  which  does  not  contain  any  magnetism 
to  distinguish  them,  may  constitute  or  electricity,  but  an  arbitrarily  selected 
valid  trade-marks,  but  the  person  so  word,  not  expressive  of  the  quality  or 
using  them  would  have  no  right  to  the  character  of  the  article,  is  a  valid  trade- 
exclusive  use  of  tin  or  wood  as  a  ma-  mark.  Smith  v.  Sixbury,  25  Hun  (N. 
terial  to  designate  the  goods.  Lorillard  Y.)  233. 
v»  Pride,  28  Fed.  Rep.  434,  The  word  **  Snow-Flake,"  as  applied 

In  Selchow  v.  Baker,  93  N.  Y.  59;  to  bread  or  crackers,  is  not  an  arbitrary 

45  Am.  Rep.  169,  Rapallo,  T.,  after  r.e-  word,    but    is    a    mere  description  of 

viewing    many   cases  on  the   subject,  whiteness,  lightness,  and  purity,  and 

concludes  as  follows:  **  Our  conclusion  cannot  be  a  valid  trade-mark.  Larrabee 

is,  that  where  a  manufacturer  has  in-  v.  Lewis,  67  Ga.  561 ;  44  Am.  Rep.  735. 

vented  a  new  name  (as  *  Sliced  Ani-  The  use  of  the  word  "  Hoosier,"  as 

mals,'     *  Sliced    Birds,'  *  Sliced    Ob-  applied  to  grain  drills,  to  designate 

jects*),  consistingeitherof  a  newword,  manufactured  goods  and  to  distinguish 

or  a  word  or  words  in  common  use,  them  from  other  drills,  is  a  valid  trade - 

which  he  has  applied  for  the  first  time  mark.    Julian  v.  Hoosier  Drill  Co.,  78 

to  his  own  manufactttre,  or  to  an  article  Ind.  408. 

manufactured  for  him,  to  distinguish  it  In  riier  v.  Abrahams,  83  N.  Y.  519; 

from  those  manufactured  and  sold  by  37  Am.  Rep.  589,  the  court  held  that 

others,  and  the  name  thus  adopted  is  the  word  "  Pride,"  as  applied  to  cigars, 

not  generic  or  descriptive  of  the  article,  was  an  arbitrary  word,  and  not  descrip- 

its  qualities,  ingredients,  or  character-  live  of  the  article,  and  could  lawfully 

istics,  but  is  arbitrary  or  fanciful,  and  is  be  appropriated  as  a  trade-mark, 

not  used   merely   to  denote  grade  or  In  Sheppard  v.  Stuart,  13  Phila.  (Pa.) 

quality,  he  is  entitled  to  be  protected  117, '*  Excelsior,"  as  applied  to  stoves, 

in  the  use  of  that  name,  notwithstand-  was  held  to  be  a  valid  trade-mark,  as 

ing  that  it   has    become  so  generally  being  an  arbitrary  word,  and  indicating 

known  that  it  has  been  adopted  by  the  the  true  origin  and  ownership  of  the 

public  as  the  ordinary  appellation   of  article. 

the  article."      This  leading  case    has  In  Roberts  t;.  Sheldon,  8  Biss.  (U.  S.) 

been  approved   in  Celluloid  Mfg.  Co.  398,  Blodge,  W.  }.,  said :    **  The  word 

V.  Cellonite  Mfg.  Co.,  32  Fed.  Rep.  94,  '  Parabola,'  it  seems  to  me  is,  as  stated 

in  the  opinion   by  Mr.  Justice  Brad-  by  the  complainant,  an  arbitrary  term 

ley,  and  also  in  Celluloid  Mfg. Co.  v,  adopted  by  him  to  distinguish  his 

Read,  47  Fed.  Rep.  712,  in  the  opinion  needles  from  those  of  other  manufac- 

by  Mr.  Justice  Shipman.  turers,  and  he  had  a  right  to  so  select 

In   Electro- Silicon    Co.  v.   Hazard,  and  apply  it." 

29  Hun  (N.  Y.)  369,  the  court  held  that  In  Williams  v.  Adams,8  Biss.  (U.  S.), 

the    word    **  Electro- Silicon  "    was    a  it  was  held  that  the  word  "  Yankee,"  as 

valid  trade-mark.    Brady,  J.,  said :  *'  It  applied  to  shaving  soap,  was  a  valid 

conclusively  appears  that  neither  the  trade-mark. 

words  in  combination  nor  singly  em-  **  Sapolio,  "  on  a  scouring  soap,  is  a 
ployed,  describe  the  article  which  they  valid  trade-mark.  Enoch  Morgan's 
are  intended  to  designate.  It  is  a  sub-  Son's  Co.  v.  Schwachhofer,  55  How. 
stance  for  polishing,  composed  of  in-  Pr.  (N.  Y.  Supreme  Ct.)  37. 
fusorial  earth,  the  proper  description  of  In  Ford  v.  Foster,  L.  R.,  7  Ch.  App. 
which  is  not  silicon,  which  exists  in  611,  the  word  **  Eureka "  as  applied  to 
small  quantities  and  is  not  an  article  of  shirts,  was  held  to  be  a  valid  trade- 
commerce.     The  words,  therefore,  are  mark. 

arbitrary  and  coined  for  the  purpose  of  In    Hirst  v.  Denham,  L.  R.,  14  Ek}. 

distinguishing    an    article    which    the  Cas.  542,  the  plaintiff  applied  for  an  in- 

plaintiff 's   predecessor  first  introduced  junction  to  restrain  the  defendants  from 
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2.  Fictitious  Vames. — A  trade-mark  may  consist  of  a  fictitious 

selling,  etc.,  cloth  under  the  names  of  terize  it,  is  entitled  to  be  protected  in 

"  Turin,"    **  Sefton,"    "  Leopold,"     or  the  exclusive  use  of  such  word  as  his 

**  Liverpool/'  and   from  using  the  said  trade-mark,  and  an  injunction  will  is- 

names  for  the  purpose  of  describing  any  sue  to  restrain  others  from  appropriat- 

cloths  sold  by  them.     In  granting  the  ing  it  to  designate  a  similar  article.     It 

injunction,  Sir   James    Bacon,   V.  C,  was   accordingly  held    that  the  word 

said:  **  When  a  manufacturer  has  pro-  **  Ferro- Phosphorated  "  Elixir  of  Call- 

duced  an  article  of  merchandise,  calling  saya  Bark,  was    a   valid    trade-mark, 

it  by  a  particular  name  and  vending  it  Caswell  v,  Davis,  35    How.   Pr.   (N. 

with  a  particular  mark,  he  has  acquired  Y.  C.  PI.)  76. 

an  exclusive  right  to  the  use  of  such  In  Burnett  v,  Phalon,  3  Keyes  (N. 
name  and  mark,  which  becomes  what  Y.)  594,  the  word  "  Cocoaine,"  as  ap- 
is usually  called  his  trade- mark,  and  Is  pliedf  to  a  hair-oil,  made  from  aprepara- 
entitled  to  prevent  ail  other  persons  tion  of  cocoa-nut  oil,  was  held  to  be  a 
from  usinff  such  name  and  mark  to  de-  valid  trade-mark.  Davies,  C.  T.,  quotes 
note  articles  of  a  similar  kind  and  ap-  with  approval  the  language  of  Mr.Jus- 
pearance."  tice   Duer  in   Amoskeag  Mfg.  Co.  v. 

The  word  "Eureka,"  first  used  by  Spear,  3  Sandf.  (N.  Y.)599:  "Every 
complainants  in  a  compounded  fertil-  manufacturer,  and  every  merchant  for 
izer  which  they  called  the  "  Eureka  whom  goods  are  manufactured,  has  an 
Ammoniated  Bone  Superphosphate  of  unquestionable  right  to  distinguish  the 
Lime,"  and  have  used  for  several  years,  goods  that  he  manufactures  or  sells,  by 
is  a  trade-mark,  in  the  exclusive  use  of  a  peculiar  mark  or  device,  in  order  that 
which  they  have  the  right  to  be  pro-  they  may  be  known  as  his  in  the  market 
tected  by  the  courts.  Giles,  J.,  said:  for  which  he  intends  them,  and  that  he 
^  The  natural  or  proper  designation  of  may  thus  secure  the  profits  that  their 
an  article  can  never  become  a  trade-  superior  repute  as  his,  may  be  the 
mark,  because  anybody  making  the  ar-  means  of  gaining.  His  trade-mark  is 
tide  has  a  right  to  call  it  by  its  proper  an  assurance  to  the  public  of  thequality 
name.  But  a  purely  arbitrary  or  fanci-  of  his  goods,  and  a  pledge  of  his  own 
ful  appellation,  for  the  first  time  used  to  integrity  in  their  manufacture  and  sale, 
distinguish  an  article  to  which  it  has  no  To  protect  him,  therefore,  in  the  ex- 
natural  or  necessary  relation,  does,  by  elusive  use  of  the  mark  that  he  appro- 
virtue  of  that  very  appropriation,  and  priates,  is  not  only  the  evident  duty  of 
subsequent  use,  become  a  trade-mark."  a  court,  as  an  act  of  justice,  but  the  in- 
Alleghany  Fertilizer  Co.  v.  Woodside,  terests  of  the  public,  as  well  as  of  in- 
I  Hughes  (U.  S.)  115.  dividuals,  require  that    the    necessary 

In  Filley  v,  Fassett,  44  Mo.  168 ;  100  protection  shall  be  given." 
Am.  Dec.  275,  Currier,  J.,  said:  "The  In  Braham  v.  Bustard,  i  H.  &  M. 
name  'Charter  Oak'  with  the  combined  447,  it  was  held  that  the  word  "  Excel- 
device,  in  no  possible  view  or  applica-  sior,"  as  applied  to  white  soft  soap,  was 
tion  of  them,  are  either  descriptive  or  a  valid  trade-mark, 
suggestive  of  the  style,  character,  or  In  Fetridge  v.  Merchant,  4  Abb.  Pr. 
qualities  of  a  cast-iron  cooking  stove.  (N.  Y.  Super.  Ct.)  156,  the  court  de- 
In  their  natural  significancy,  import,  or  cided  that  the  phrase  "  Balm  of  Thou- 
symbolism,  or  in  the  use  made  of  them  sand  Flowers,"  was  a  valid  trade-mark, 
prior  to  the  plaintiff's  appropriation  of  on  the  ground  that  the  phrase  was  ex- 
them  as  a  trade-mark,  they  were  as  far  trinsic  and  not  indicative,  and  also  that 
removed  as  can  well  be  imagined  from  the  defendants  had  avowedly  and  de- 
conveying  any  such  application  or  signed ly  adopted  and  used  this  name 
meaning.  And  that  constitutes  one  of  and  these  symbols  of  the  plaintiff,  to  in- 
their  virtues  as  a  trade -mark.  .  .  .  terfere  with  his  trade  and  participate  in 
The  name  and  device  selected  by  the  his  gains.  The  opinion  of  the  court 
plaintiff  were  adapted  to  point  out  the  was  given  by  Mr.  Justice  Hoffman, 
true  source  and  origin  of  the  stoves  to  In  Fetridge  v.  Wells,  4  Abb.  Pr.  (N. 
which  he  applied  them, and  were  there-  Y.  Super.  C5t.)  144,  the  court  held  that 
fore  possessed  of  the  requisite  charac-  the  words,  *'  Balm  of  Thousand  Flow- 
teristics  of  a  trade -mark."  ers,"  were  not  a  good  trade-mark,  on 

A  person  who  forms  a  new  composi-  the  ground  that  the  phrase  had  become 

tion,  and  invents  a  new  word  to  charac-  the  distinctive  and  fanciful  name  of  the 
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name,  as  that  of  a  famous  person  or  thing,  or  some  character  or 
thing  of  fiction  or  fancy.* 

3.  Devices  or  Symbols. — Devices  or  symbols  are  the  most  usual 
forms  of  trade-marks.    Any  device  or  symbol  may  be  protected 

article,  and  also  that  the  words  were  and  origin  of  the  manufactured  goods 

deceptive.    The  opinion  was  given  by  in  complainant,  in  addition  to  the  geo- 

Mr.  Justice  Duer.  graphical  location  of  the  place  where 

1.  rlaintifT,  a  manufacturer  of  cotton  the  liquorice   was  grown.     Westbury, 

cloth, stamped  it  with  the  words  "Roger  L.  C,  said:     "  I  am  told  that  this  word 

Williams  Long  Cloth."    It  was  held,  *  Anatolia*  being,  in  point  of  fact,  the 

that  the  name  was  a  valid  trade-mark,  geographical  designation  of   a   whole 

being  that  of  a  dead  celebrity.    Ames,  country,  is  a  word  common  to  all,  and 

C.  J.,  said  :  "  We  are  not  aware  of  any  that  in  it,  therefore,  there  can  be  no 

legal  restriction  upon  a  manufacturer's  property.    That  is  nothing  in  the  world 

choice  of  a  name  for  his  trade-mark,  any  more  than  a  repetition  of  the  fallacy 

more  than  of  his  choice  of  a  symbol,  which  I  have  frequently  had  occasion 

so  that  the  name  be  so  far  peculiar,  as  to  expose.    Property  in  the  word,  for 

applied  to  manufactured  goods,  as  to  be  all  purposes,  cannot  exist ;  but  property 

capable  of  distinguishing,  when  known  in  that  word,  as  applied  by  way  of  stamp 

in  the  market,  one  manufacturer's  goods  upon  a  stick  of  liquorice,  does  exist  the 

of  a  certain  description  from  those  of  moment  the  liquorice  goes  into  the  mar- 

another.      *  Roger    Williams,'    though  ket  so  stamped,  and  attains  acceptance 

the  name  of  a  famous  person,  long  since  and  reputation  in  the  market,  whereby 

dead,  is,  as  applied  to  cotton  cloth,  a  the  stamp  gets  currency  as  an  indica- 

fancy  name,  as  would  be  so  applied,  the  tion  of  superior  quality,  or  of  some  other 

names  of  Washington,    Green,  Ferry ^  circumstances  that  render  the  article  so 

or  of  any  other  heroes,  living  or  dead."  stamped  acceptable  to  the  public."  See 

Barrows  v.  Knight,  6  R.  I.  434;  78  Am.  the  comments  on  this  case  in  the  opin- 

Dec.  452.  ion  of  Strong,   J.,  in   Delaware,  etc., 

Plaintiffs,    manufacturers    of    paper  Canal  Co.  v.  Clark,  13  Wall.  (U.  S.)  326. 

collars,  sold  them  with  the  word  "  Bis-  "  The  plaintiff,  who  first  applied  the 

marck "  stamped  on  them.    The  court,  word    '  Vienna,'    to  baked    bread  and 

by  Brady,  }.,  said  :  "  There  is  no  reason  other  articles,  having  been  engaged  in 

for  making  any  distinction  between  a  manufacture,  in  the  city  of  New  York, 

common  word  or  term  used  for  an  orig-  of  an  article  known  as  *  Vienna  Bread,' 

inal  or  new  purpose  which  has  accom-  and  which  he  has  for  many  years  past 

plished   its  object,  and   a  new  design  sold  with  a  label  thereon  containing  the 

adopted  by  a  manufacturer."  Messerole  words    *  Vienna    Model    Bakery,'  can 

V.  Tynberg,  4  Abb.  Pr.  N.  S.  (N.  Y.  C.  maintain  an  action   restraining  the  use 

PI.)  410;  36  How.  Pr.  (N.  Y.  C.  PI.)  14.  by  other  parties  of  a  label  in  imitation 

In  the  United  States  Patent  Office,  of  his  own,  and  in  particular,  from  ap- 

Ex  p.  Pace,  15  Pat.  Off.  Gaz.  909,  an  plying    the  word    'Vienna'  to    baked 

application  for  a  trade-mark  consisting  articles."     As  a  mark  for  bread,  it  is 

of  the  word  ^'Bayard"  and  the  portrait  of  purely  arbitrary,  and  is  in  no  manner 

atit  United  States  ^envXor  of  that  name,  descriptive  either  of  the  ing^redients  or 

was  granted.   But  a  geographical  name,  quality  of  the  article.    Fleischman  v, 

although  also  the  name  of  an  historical  Schuckmann,  62  How.  Pr.  (N.  Y.  Su- 

personage,  is  not  a  proper  subject  for  preme  Ct.)  92. 

trade-mark  registration.  In   Edmonds  v,  Benhow,  Seton  (3d 

In  the  United  States  Patent  Office,  ed.)  905;  (4th  ed.)  238,  plaintiff,  being  the 

E*  f,  Oliver,  18   Pat.  Off.  Gaz.  923,  proprietor  and  publisher  of  a  newspaper, 

applicants  were  refused  registration  of  called  "The  Real  John  Bull,"  defend- 

the  word  **  Raleigh  '*  as  a  trade-mark  of  ants  were  enjoined  from  publishing  a 

manufactured  tobacco.  newspaper    called     "  The    Real   John 

In  McAndrew  v,  Bassett,  lojur.  N.  Bull,"  or  "The  Old  Real  John  Bull." 

S.  492  and  550;  10  L.  T.  N.  S.  05  and  Examples  of  this  kind  are  numerous. 

442,  plainti£(s,  manufacturers  of  liquor-  In  Chappell  v.  Davidson  (8  De  G.  M. 

ice,  stamped  it  with  the  word,  "Anato-  &  G.  i),  the  words  "Minnie   Dale," 

lia.*'     It  was  held  a  valid  trade-mark,  and  "  Minnie,  dear  Minnie,"  as  applied 

because,   by  use  and  occupation,   the  to  songs,  were  held   to    conflict  with 

word  had  come  to  indicate  ownership  '*  Minnie." 
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as  a  trade-mark,  which  is  arbitrary  in  its  character  and  selection, 
and  does  not,  by  its  inherent  character,  necessarily  describe  the 
goods  upon  which  it  is  employed,  nor  contain  any  misrepresenta- 
tion of  fact  with  reference  to  the  goods,  their  origin,  character, 
qualities,  or  contents.* 

In  Ingram  v.  Stiff,  5  Jur.  N.  S.  947,  trade-mark.     Hoyt  v.  Hojt,    143  Pa. 

"  The  Dally  London  Journal "  was  held  St.  623. 

to  invade  "  The  London  Journal."  In  Merriam  v.   Famous   Shoe,  etc., 

"  The  Iron  Trade  Circular  (Ry-  Co.,  47  Fed.  Rep.  411,  Thayer,  T.,  said : 
lands)  "  and  "The  Iron  Trade  Circular  "  The  next  matter  to  be  considered  is 
(edited  by  Samuel  Griffiths),'*  were  the  charge  that  defendant  uses  the  de- 
held  to  conflict,  in  Corns  v.  Griffiths,  vice  of  a  book,  with  the  words  *■  Web- 
W.  N.  1873,  p.  93;  Pcmberton  (2d  ster's  Dictionary  *  printed  thereon,  on 
ed.)  309.  its  circulars,  bill-heads,  etc.,  in  imita- 

But  *'  Punch  "  and  "  Punch  and  Judy  "  tion  of  a  like  practice  pursued  by  the 

were  held  not  to  conflict,  in  Bradbury  complainants.      In    my  judgment,  no 

V.  Beeton,  21  L.  T.  N.  S.  323.  person  engaged  in  publishing  and  sell- 

In  Gout  V,  Aleploglu,  6  fieav.  69,  note,  mg  a  book  or  books  can  acquire  an  ex- 
plaintiff,  long  a  manufacturer  of  watches  elusive  right  to  use  the  device  of  a  book 
for  the  Turkish  and  Levantine  market,  on  letter-heads  and  bill-heads,  or  on 
marked  them  with  his  name,  a  spring,  wrappers  or  boxes  containing  books, 
etc.,  and  the  Turkish  word  "  Pessen-  The  device  in  question,  when  used  in 
dede"  (meaning"  warranted*').  It  was  that  connection  or  relation,  is  not  suffi- 
held  to  be  a  valid  trade- mark,  and  an  ciently  arbitrary  to  constitute  a  valid 
injunction  was  granted.  trade-mark.     When  so  used  by  a  pub- 

In  Bamett  v.  Leuchars,  13  L.  T.  N.  S.  Usher  or  bookseller,  such  a  device  serves 

495;i4W.  R.  166,  a  manufacturer  of  to  indicate  the  kind  of  business  in  which 

n reworks  called  them  **  Pharaoh's  Ser-  a  party  is  engaged,  or  it  is  descriptive 

pents."    This  was  sustained  as  a  valid  of  the  contents  of  particular  packages, 

trade-mark    and     an     injunction   was  Other  persons  engaged   in   the  same 

granted.  business  have   the   right  to  advertise 

Other  examples  are,  '*  Dave  Jones"  their  calling,  or  to  describe  the  con- 
and  **  Magnolia,"  as  applied  to  whisky,  tents  of  packages,  by  the  use  of  the 
Kidd  V.  Mills,  5  Pat.  Off.  Gaz.  337;  same  device.  If  a  publisher  or  book- 
'*  Charter  Oak,"  as  applied  to  stoves,  seller  can  acquire  the  exclusive  right  to 
Filley  v.  Child,  x6  Blatchf.  (U.  S.)  376 ;  use  the  device  of  a  book  on  letter- heads, 
*' Lone  Jack,"  as  applied  to  tobacco,  bill-heads,  wrappers,  etc.,  then  a  watch- 
Carroll  V.  Ertheiler,  Cox's  Man.  of  maker  might  acquire  the  exclusive  right 
Trade- Mark  Cases  669;  21  Abb.  L.  to  use  the  picture  of  a  watch,  a  shoe- 
Jour.  503.  See  also  Martha  Washing-  maker  to  use  the  picture  of  a  shoe,  and 
ton  Creamery,  etc.,  Co.  v,  Martien,  37  so  on  throughout  the  entire  list  of  oc- 
Fed.  Rep.  797;  44  Fed.  Rep.  473.  cupations  in  which  men  are  engaged." 

1.  A  label  containing  a  marine  picture  In  Harris  Drug  Co.  v,  Stucky,  46 
with  a  small  six-pointed  star  and  the  Fed.  Rep.  624,  where  there  was  a  pic- 
words  **  Star  of  Hope, "  is  a  valid  trade-  ture  of  a  boy  suffering  from  cramps, 
mark  for  a  brand  of  tobacco.  In  re  with  words  **  Cramp  Cure,"  ft  was  held 
Dexter,  2  Ch.  Div.  262.  that  -the  picture    constituted   a  valid 

In  Hutchinson  t;.  Blumberg,  51  Fed.  trade-mark,  but  the  words  were  descrip- 

Rep.  829,  plaintiffs'  device  for  a  trade-  tive. 

mark  for  underwear  consisted  of  a  six-  In  Lawrence  Mfg.  Co.  v.  Tennessee 

pointed  star  and  the  word  **  Star."  .  De-  Mfg.  Co.,  138  U.  S.  537,  Fuller,  C.  J., 

fendant  began  the  use  on  underwear  of  said:  '*  In  Delaware,  etc..  Canal  Co.  v. 

a  five-pointed  star    and   crescent,  the  Clark,  13  Wall.  (U.  S.)  322,  it  was  said 

former  being  the    prominent  symbol,  by  Mr.  fustice  Strong,  speaking  for  the 

and  the  word  "  Star."   It  was  held  that  court:  *  That  the  office  of  a  trade-mark  is 

plaintiffs  had  a  valid  trade-mark   and  to  point  out  distinctively  the  origin  or 

an  injunction  was  gran  ted  .against  in-  ownership  of  the  article  to  which  it  is 

fringement.  affixed ;  or,  in  other  words,  to  give  notice 

The  device  of  a  bottle  with  a  panel  who  was  the  producer.'     This  may,  in 

or  depression  in   the  back,  is    not  a  many  cases,  be  done  by  a  name,  a  mark, 
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or  a  device  well  known,  but  not  pre-  to  the  eye  one  of  these  triple  combina- 
viously  applied  to  the  same  article.''  tions  of  B  in  conspicuous  type.     .    .    . 
The  bronzing  of  horse -shoe  nails  can-  It  is  not  quite  certain  that,  even  as  a 
not  constitute  a  trade-mark.    Paxon,  technical  trade-mark,  nine  B*s,  distrib- 
C.  J.,  said:    *'We  have  never  jet  car-  uted  into  groups  of  three  each,  arranged 
ried  the  doctrine  of  trade-marks  to  the  in  a  given  order,  and  placed  in  colored 
extent  claimed  for  it  by  the  plaintiff,  frames  or  settings,  would  not  be  suffi- 
We  have  never  hesitated  to  restrain  the  ciently  fanciful  and  arbitrary  to  be  le- 
imitation  of  a  trade-mark  when  the  facts  gitimate.    There  is  no  possible  device 
justified  it.     We  are  now  asked  to  go  or  design  which  does  not  consist  in  its 
one  step  further  and  protect  the  manu-  elements  of  something  which  is  com- 
facture  of  the  article  itself.    This  we  do  men  to  the  whole  world  when  it  comes 
not  see  our  way  clear  to  do.    The  man-  to  be  represented  to  the  eve.'* 
ufacture  of  a  particular  article  can  only  In  Re  James'  Trade-Marks,  33  Ch. 
be  protected  by  a  patent.    The  law  in  Div.  392,  a  black   dome    as  a   trade- 
regard  to  trade-marks  should  not  be  mark    for    black    lead    was  sustained, 
pushed  to  the  extent  of  interfering  with  ( Note  distinction  taken  between  Amer- 
manufacturers."     Putnam  Nail  Co.  v,  ican  and  English  cases.)     Lindley,  L. 
Dulaney,  140  Pa.  St.  205.  J.,  said:  ^'As  regards  the  American  de- 
In  Frost  v,   Rindskopf,  42  Fed.  Rep.  cisions,  I  quite  concur  in  the  observa- 
408,  it  was  held  that  the  words  "  War-  tions  made  by  Lord  Justice  Cotton.    I 
ren  Hose  Supporter,"  with  a  cut  of  the  cannot  see  whj',  according  to  English 
garter,  constituted  a  sufficiently  arbi-  law,  a  fish  should  not  be  a  distinctive 
trary  device  to  entitle  plaintiffs  to  relief  mark  of  a  fishing-line,  though  I   can 
against  simulation.  understand  that  a  picture  of  a  fish  may 
Bronzed  horse-shoe  nails  are  prob-  not  be  a  distinctive  mark  of  that  par- 
ably  not  a  trade-mark.     Putnam  Nail  ticular  kind  of  fish.     Why  a  pig  should 
Co.  V,  Bennett,  43  Fed.  Rep.  800.  not  be,  according  to  English  law,  a  dis- 
In  ^e  Australian  Wine  Importers,  41  tinctive  mark   for  lard,  or   something 
Ch.  Div.  278,  the  device  of  a  golden  made  out  of  a  pig,  I  do  not  know.  Sup- 
fleece,  with  words  **  Pure  Old  Scotch  posing  you  tanned  pigskin  into  leather, 
Whisky,"  was  held  a  valid  trade -mark.  I  do  not  know  why  a  pig  should  not  be 
In  Lichtenstein  V. Goldsmith,  37  Fed.  a  good  trade-mark    for  tanned    pig's 
Rep.  359,  an  elk's  head,  with  the  word  hide.  -  I  am  not  inclined  to  apply  to 
**  Elk ''  and  the  initials  of  the  manufac-  English  acts  of  parliament  the  Ameri- 
turer,  was  held  to  constitute  a  valid  can  cases  which  have  been  cited."   The 
trade-mark.  court  in  this  case  overruled  the  decision 
In  Johnson  v,  Hitchcock  (Supreme  below  by  Pearson,  J.,  in  which  he  said: 
Ct.),  3  N.  Y.  Supp.  680^  a  representation  '*  Curiously  enough,  though  it  has  not 
of  a  flag,  with  stars  studding  the  upper  arisen  here,  the  question  has  been  sev- 
and   lower  borders  in  a  very  effective  eral  times  before  the  American  courts, 
and  striking  way.  In  newspaper  adver-  whether  a  man  can  have  as  a  trade - 
tisements,  was  held  to  be  sufficiently  mark  a  drawing  of  the  article  sold,  and 
arbitrary   to  entitle  plaintiff  to  relief  they  have  decided  that  he  cannot,  be* 
against  simulation.  cause  it  is  the  common  property  of  all 
In  Adams  v,  Heisel,  31  Fed.  Rep.  the  world."    See  In  re  James'  Trade- 
279,    plaintiff  was  held    entitled  to  a  marks,  31  Ch.  Div.  340. 
trade-mark  in  "SappotaTolu  "(a chew-  In  Eklelston  v,  Edelston,9  Jur.  N.  S. 
ing  gum),  with  various  bands  of  color,  479;   7   L.  T.   N.   S.   768,     the    word 
arbitrarily  arranged,  but  not  in  the  form  '^Anchor,*'  used  by  a  wire  manufacturer 
and  size  of  the  box,  the  sticks,  or  the  as  a  trade-mark,  was  sustained, 
arrangement  of  the  latter  in  the  box.  In  Re  Hudson,  32  Ch.  Div.  311,  the 
In  Foster  v.  Blood  Balm  Co.,  77  Ga.  following  device  was  held  a  valid  trade- 
216,  the  following  was  held  a  sufficient  mark:  A  label  with  a  pattern   around 
trade-mark  to  entitle  one  to  protection,  it,  and  then  a  certain  amount  of  light, 
Bleckley,  C.  J.,  said:  *' A  device  consist-  and  then  there  is  a  dark  patch  in  the 
ing  chiefly  of  a  letter  of  the  alphabet  center  on  which  the  name  of  Hudson 
nine   times   repeated,    the    repetitions  and  the  words  **  Carbolic  Acid  Soap 
being  arranged  in   three  vertical  col-  Powder"   are  printed,  and   there   are 
umns,  separated  by  lines  or  bars,  so  as  other  words  around  the  label, 
to  form  three  groups  of  three  B's  (B  B  In  Anheuser-Busch  Brewing  Assoc. 
B),  and  when  applied  to  the  goods,  each  v,  Clarke,  165  P.  &  S. ;  26  Fed.  Rep. 
of  three  sides  of  the  package  presents  410,  the  design  of  plaintiffs'  label  for 
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beer  bottleB  consisted  principally  of  a  this  device,  so  commonly  worn  and  em - 

very  striking  diagpnal  red  band.     De-  ployed  by  Masons,  has  an  established 

fendant  began  to  use  a  like  symbol  on  mystic  significance^  universally  recog- 

his  labels  and  an  injunction  was  granted  nized    as    existing;    whether   "compre- 

against  him.  bended  by  all  or  not,  is  not  material  to 

**  It  (a  trade-mark)  may  be  any  sj'm-  this  issue.    ...     It  will   be  univcr- 

bol  or  emblem,  however  unmeaning  in  sally  understood,  or  misunderstood,  as 

itself,  as  a  cross,  a  bird,  a  quadruped,  a  having    a    masonic    significance,    and 

castle,  a  star,  a  comet,  a  sun;  or  it  may,  therefore  as  a  trade-mark  must  con- 

and  frequently  does,  consist  of  a  com-  stantly  work  deception.'*     In  the  latter 

bination  of  various  objects  copied  from  case  this  view  is  departed  from,  holding 

nature,  art,  or  fancy."    §  602.    "The  that  the  Masons  have  no  monopoly  in 

moral,  religious,  or  political  sensibilities  their  symbols. 

of  any  people  must  not  be  shocked  by  In  Wilcox,  etc.,  Sewing  Mach.  Co.  v, 
the  perversion  of  an  emblem  sacred  in  Gibbons  Frame,  126  P.  &  S.;  17  Fed. 
their  eyes.  There  is  no  necessity  for  so  Rep.  623,  plaintifTs,  manufacturers  of  a 
doing,  for  the  objects  suitable  for  use  as  patented  sewing  machine,  the  frame  of 
trade-marks  are  as  infinite  in  number  which  was  made  in  the  shape  of  the 
as  the  sands  of  the  seashore.  We  must  letter  G,  endeavored,  after  the  expira- 
not  blindly  follow  the  loose,  random  tion  of  the  patent,  to  establish  the  ex- 
sayings  of  judges  that  any  emblem  may  elusive  right  to  the  use  of  this  frame  as 
be  lawfully  employed  for  this  purpose."  a  trade-mark,  and  brought  suit  to  per- 
Browne  on  Trade-Marks  (2d  ed.),  §  petually  enjoin  defendants  from  the  use 
87  (1885).  of  it.    It  was  held  that  the  frame  was  a 

"The  original  form  of  trade-marks  trade-mark  inseparably  associated  with 
was  probably  the  representation  oi  the  patent,  and  after  the  expiration 
some  animal,  or  other  natural  object,  thereof,  the  public  acquired  a  right  to 
or  mathematical  figure,  as  the  hall  the  whole.  Wheeler,  ].,  said:  "All 
mark  of  the  lion  or  leopard's  head,  the  the  effect  which  these  frames  have  in 
freemasons'  square  and  compasses,  or  representing  machines  to  be  those  of 
the  government  broad  arrow.  .  .  .  the  orator  appears  to  be  due  to  the  mo- 
Such  marks  are  still  frequently  em-  nopoly  enjoyed  under  the  patents;  and 
ployed  and  this  class  specially  includes  to  grive  the  orator  the  benefit  of  the  ef- 
them.  To  this  class  belong  the  marks  feet  by  calling  the  frame  a  trade-mark, 
of  an  anchor,  an  eagle,  a  Hon,  an  ele-  would  continue  the  monopoly  indefi- 
phant,  a  cross,  a  pyramid,  a  bell,  a  nitelj',  when  under  the  law  it  should 
hand,  a  cock,  a  rising  sun,  or  a  triangle,  cease." 

A  crest  is  just  as  capable  of  becoming        In  Lorillard  v,  Wight,  P.  &  S.  115; 

a  trade-mark  as  any  other  arbitrary  de-  15  Fed.  Rep.  383,  plaintiffs,  manufac- 

vice."     Sebastian  on  Trade- ^f  arks  turers  of  plug  tobacco,  adopted,  as  a  de- 

(2d  ed.)  (1884),  P-  37*     S^c  Edelston  vice,  tin  tags  of  various  colors,  blue  and 

V,  Edelston,  i  De  G.  }.  &  S.  185 ;  Stan-  red,  with  the  imprint  of  their  name  at- 

dish  V,  Whitwell,  14  W.  R.  512;  Hen-  tached  to  each  plug  of  tobacco.    De- 

derson  v.  Jorss,   Dig.   198;   Cartier  v,  fendant  used  tags  of  same  size,  shape, 

Carlile,  31  Beav.  292 ;  Cartier  v.  West-  and  color.     It  was  held  that  plaintiffs 

head,  Dig.  199;  Cfartier  v.  May,  Dig.  had  not  the  exclusive  right  to  use  tin 

200;  Bass  V,  Dawber,  19  L.  <&  S.  620;  tags,  as  they  were  common  to  the  trade, 

Bell    V,   Bell,    Dig.    514;    AIlsopp    v,  but  that  defendant  must  be  enjoined 

Walker,  Dig.  545;  In  re  Walkden  Aer-  from  the  sale  of  tobacco  with  tags  of 

ated  Waters  Co.,  Dig.  558;  Morse  v,  similar  color  and   size,  and   similarly 

Worrell,   10   Phila.   (Pa.)    168;  In   re  marked,  though  with  different  names 

Worthington,  14  Ch.  Div.  8 ;  Steinthal  on  the  tag,  so  as  to  avoid  the  danger 

V,  Samson,  Dig.  546.  that  the  goods  of  the  defendant  might 

But  as  to  the  validity  of  the  Free-  be  sold  as  and  for  those  of  the  plaintiff, 

masons'  square  and    compasses  as  a  in  consequence  of  being  designated  by 

trade-mark  in  the  United  States^  see  the  same  names  as  the  plaintiffs,  "  Red 

In  re  Tolle,  2  Pat.  Off.  Gaz.  415,  and  Tag,"  "  Blue  Tag,"  etc. 
In  re  Thomas,  14  Pat.  Off.  Gaz.  821.        In   Enoch   Morgan's    Son's   Co.    v. 

In  the  former  it  was  held  that  such  a  Troxell,  89  N.  Y.  392;   42   Am.   Rep. 

symbol    had    acquired    a  well-known  294,  plaintiff  prepared  and  sold  a  soap 

special  significance  and  its  use  would  for  cleaning  and  polishing,  labeled  on 

be  deceptive.    Thacher,  Acting  Com'r,  one  side  of  the  package  "  Sapolio,"  etc., 

said :  "  There  can  be   no   doubt  that  on  the  other,  '*  Enoch  Morgan's  Son's 
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Sapolio,"  with  a  picture  representing  ous  dealers  in  India,  by  Graham,  and 
a  human  face  reflected  in  a  bright  pan.  afterwards  by  others,  and  had  been 
The  defendants  sold  similar  soap  in  known  either  as  *  Graham's  Bh^  Hathi* 
packages  which  bore  little  resemblance  or  '  6h^  Hathi '  (two  elephant)  yarns, 
to  those  of  *the  plaintiff  save  that  on  I  refer  to  this  as  showing  that  in  the 
one  side  there  was  a  small  figure  minds  of  those  who  were  purchasers  of 
of  a  monkey*  sitting  down,  tail  in  these  goods  the  particular  parts  of  the 
air,  and  looking  at  what  is  apparently  ticket  with  two  elephants  so  placed,  and 
a  mirror  in  his  hand.  Rapallo,  J.,  said  :  with  the  surrounding  circumstances, 
**  The  mere  idea,  represented  by  some  are  a  distinguishing  feature  of  those 
figure  on  an  article  sold  for  polishing  labels.  For,  although  there  was  evi- 
purposes,  that  it  will  make  things  dence  given  on  the  part  of  the  defend- 
bright  enough  to  be  used  as  mirrors,  ants,  and  it  is  admitted  that  there  were 
cannot  be  appropriatedin  a  trade-mark."  numerous  other  tickets  with  elephants 

In  Hegeman  v.  O'Byrne,  P.  &  S.  64 ;  upon  them,  in  very  few  instances  do 

9  Daly  (N.  Y.)  264,  plaintiffs  had  a  we  find  that  any  of  the  goods  sold  with 

registered  trade-mark  consisting  of  an  these  tickets  have  acquired  the  name  of 

''eagle  with  outstretched  wings,  perched  *  Elephant '  tickets.      .    .     .     And  the 

upon  a  mortar,  in  which  rested  a  pestle."  importance  of  that  name,  as  I  have  al- 

Defendants  were  using  on   a  label   a  ready   said,  being  attributed  to  goods 

similar  mark,  the  chief  difference  being  sold  with  the  plaintiffs*  *A'  ticket,  is, 

in  the  name.  It  was  held  that,  although  in  my  mind,  simply  to  show  how  im- 

these    symbols  were  in   common  use  portant  as  a  distinctive  part  of  this  ticket 

amongdruggists,yet  when  used  on  labels  the  elephants  of  the  plaintiffs,  as  so 

and  first  registered  by  plaintiffs,  they  placed  and  so  connected,  were  to  the 

constituted    a    valid     trade-mark  and  minds  of  the  people  who  dealt  in  them, 

would  be  protected.  both   in   the  markets  of  Bombay   and 

In  Ex  p.  Straiton,  60  P.  &  S.;  18  Aden."     It  was  held  that  the  circum- 

Pat.   Off.    Gaz.  933,    Marble,  Comr.,  stances    indicated    fraud,  or    at   least 

said :  "  Applicants  in  this  case  seek  to  probable  damage    resulting  from  the 

register  as  a  trade-mark  for  cigars,  '  a  simulation,  and  entitled   the  plaintiffs 

waved    band   or  ribbon  of  rectilinear  to  relief. 

form  longer  than  it  is  wide,  which  is  In  Amoskeag  Mfg.  Co.  v.  Trainer, 

fastened  to  the  two  ends  of  a  cigar  box  loi    U.  S.  51,  Field,  J.,  said  :  *'  Every 

and   so  placed  with   reference  to  the  one  is  at  liberty  to  affix  to  a  product 

cigars  within  the  box  as  to  be  below  of  his  own  manufacture    any  symbol 

some  of  said  cigars  and  above  the  re-  or  device  not  previously  appropriated, 

maining  cigars.'*    This  was  registered  which  will  distinguish  it  from  articles 

as  a  valid  trade-mark.  of  the  same  general  nature  manufactured 

In  Re  Rotherham,  14  Ch.  Div.  585,  or  sold  by  others.  .  .  .  The  limita- 
it  was  held  that  Arabic  and  Turkish  tions  upon  the  use  of  devices  as  trade- 
letters  comprising  words  or  names,  are  marks  are  well  defined.  The  object  of 
valid  trade-marks,  being  to  the  English  the  trade-mark  is  to  indicate,  either  by 
subject  a  "  distinctive  device."  its  own  meaning  or  by  association,  the 

A  triangle,  plain,  inclosed  by  an  oval  origin  or  ownership  of  the  article  to 

with  the  words  '*Bass  &  Co.'s  Pale  Ale,"  which  it   is    applied.    Delaware,  etc., 

forms  a  valid  trade-mark.    In  re  Wor-  Canal  Co.  v.  Clark,  13  Wall.  (U.  S.) 

thington,  14  Ch.  Div.  8.  311.    ...     A  citation  is  made  from 

In  Orr-Ewing  v,  Johnston,  13  Ch.  the  opinion  of  the  superior  court  of 
Div.  434 ;  L.  R.,  7  App.  Cas.  219,  plain-  the  city  of  New  York  in  the  case  of  the 
tiffs,  being  exporters  of  Turkey  red  present  complainant  against  Spear,  re- 
yarn  to  India ^  had  used  for  their  trade-  ported  in  the  2d  of  Sandford,  that  *  the 
mark  a  device  of  which  the  principal  owner  of  an  original  trade-mark  has  an 
features  were  two  elephants,  one  in  undoubted  right  to  be  protected  in  the 
each  corner,  connected  by  a  banner,  exclusive  use  of  all  the  marks,  forms,  or 
Defendants,  in  introducing  their  yarn  symbols,  that  were  appropriated  as  des- 
into  India,,  had  adopted  a  very  similar  ignating  the  true  origin  or  ownership 
device  of  elephants,  etc.  India^  it  will  of  the  article  or  fabric  to  which  they 
be  noticed,  is  a  country  in  which  the  are  affixed  ;  but  he  has  no  right  to  the 
picture  of  an  elephant  is  very  familiar,  exclusive  use  of  any  words,  letters,  fig- 
Cotton,  L.  J.,  said :  "  It  is  in  evidence,  ures,  or  symbols  which  have  no  relation 
and  is  undisputed,  that  for  many  years  to  the  origin  or  ownership,  of  the  goods, 
the  plaintiffs'  goods  were  sold  by  vari-  but  are  only  meant  to  indicate  their 
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names  or  quality.  He  has  no  right  to  barrel.  The  defendants  began  to  use  the 
appropriate  a  sign  or  symbol  which,  same  general  mark,  only  substituting 
from  the  nature  of  the  fact  it  is  used  to  three  A*8  for  the  three  A's.  It  was 
signify,  others  may  employ  with  equal  held  that  the  whole  device  of  the  plain- 
truth,  and  therefore  have  an  equal  right  tiffs  constituted  a  valid  trade- mark  and 
to  employ  for  the  same  purpose.'  *'  entitled  them  to  protection. 

In  Godillot  v.    Hazard,    44  N.    Y.  In  Falkinburg  v.  Lucy,  35  Cal.  52 ; 

Super.  Ct.  427,  Monell,  C.  J.,  said  :  '*A  95  Am.  Dec.  76,  plain tifiFs,  manufactur- 

trade-mark  may  consist  of  anything,  ers  of  washing  powder,  sought  to  have 

marks,  forms,  symbols,  which  designate  protected  from  simulation,  as  a  trade- 

the   true  origin   or  ownership   of  the  mark,  a  picture  of    a    washing-room 

article.     It  cannot  consist  of  anything  scene  with  its  various  phases,  etc.     San- 

which  merely  denotes  the  name  or  qual-  derson,  J.,  said  :  "  The  plaintiffs  claim 

ity.     See  Amoskeag  Mfg.  Co.  v.  Spear,  their  entire  label  as  their  trade-mark 

2  Sandf.  (N.  Y.)  599.    .    .    .    The  copy  and  ask  to  be  protected  in  the  use  of  it 

of  the  coat-of-arms  of  the  city  of  Paris,  as  a  whole ;  but  it  is  clear  that  the 

when  in  connection    or    combination  common  law  gives  no  countenance  to 

with  other  marks,  words  or  devices,  not  such  a  claim.    Only  so  much  of  their 

denoting  name  or  quality,  will  cover  a  label  as  serves  to  indicate  that  they  are 

property   in  it  which  will  prevent  its  the  manufacturers  or  vendors  of  the 

use  in  the  same  connection  or  combi-  washing  powder  can  be  considered  as 

nation  by  another  person."     See  also  constituting  the  legitimate  characteris- 

Radde  T^.  Norman,  26  L.  T.  N.  S.  788,  tics  of  acommon-law  trade-mark.    .   .    . 

where  this  doctrine  is  reaffirmed.  Indeed,  it  may  be  doubted  whether  the 

In  Harrington  v.  Libby,  6  P.  &  S. ;  picture  can  be  considered  as  matter  of 
14  Blatchf.  (U.  S.)  128,  it  was  held  trade-mark.*'  But  see  Browne  on  Trade - 
that  a  decorative  tin  pail  with  handle,  marks  (2d  ed.),  f^  359,  262. 
used  to  contain  collars  and  sold  with  In  Harrison  v,  Taylor,  11  Jur.  N.  S. 
them,  was  not  a  trade-mark.  Johnson,  408;  12  L.  T.  N.  S.  339,  the  plaintiffs 
J.,  said  :  "  The  question  whether  any-  were  manufacturers  of  mustard,  which 
one  can  seize  upon  such  an  article  they  sold  with  a  label  affixed,  the  con- 
and  make  title  to  its  exclusive  use  for  spicuous  feature  of  which  was  the  figure 
a  special  purpose  by  calling  it  a  trade-  of  an  ox ;  the  defendants  sold  other 
mark,  must  be  far  from  clear  in  favor  mustard  with  a  very  similar  label,  and 
of  the  claimaint.  The  forms  and  ma-  **  ox  "  trade-mark,  but  havine  their  own 
terials  of  packages  to  contain  articles  name  substituted  for  that  of  the  plain - 
of  merchandise,  if  such  claim  should  be  tiff.  An  injunction  was  g^nted  to  re- 
allowed,  would  be  rapidly  taken  up  and  strain  defendants  from  infringing  rights 
appropriated  by  dealers,  until  some  of  plaintiffs  by  the  use  of  *' ox '' trade- 
one,  bolder  than  the  others,  might  go  mark,  notwithstanding  that  a  certain 
to  the  very  root  of  things,  and  claim  class  of  customers  were  in  the  habit  of 
for  his  goods  the  primitive  brown  paper  asking  for  "Harrison  "  mustard  and  not 
and  tow  string,  as  a  peculiar  property."  "ox  "  mustard. 

^ucere:  Can  the  ngure  of  a  pig  be  a  In   Knott  v.  Morgan,  2  Keen   213, 

valid  trade-mark  for  *'  prime  leaf  lard  ?"  an  injunction  was  granted  to  restrain 

The  objection  is  that  it  is  descriptive  defendant   from   running  an  omnibus 

and  might  with  equal  truth  be  employed  having  upon  it  such  names,  words,  and 

to  represent  any  other  products  of  the  devices,  as  to  form  a  colorable  imita- 

pig  put  up  for  sale.     Popham  v.  Cole,  tion  of  the  words,  names,  and  devices 

66  N.  Y.  69;   23  Am.  Rep.  22;  Cox's  on  the  omnibuses  of  the  plaintiff. 

Man.  of  Trade>Mark  Cases  425.  Among  the  devices  referred  to  was  a 

A  fish  is  not  a  valid  trade-mark  for  star  and  garter  painted  on  the  side  of 

fishing-lines,  because  descriptive.    In  re  plaintifTs  omnibus,  as  also  the  peculiar- 

Pratt,  Cox's  Man.  of  Trade-Mark  Cases  ity  of  the  livery  and  caps  of  the  coach- 

527;  10  Pat.  Off.  Gaz.  866;  Delaware,  men.     In  this  case  relief  was  granted, 

etc., Canal  Co.  f/. Clark,  13 Wall.  (U.S.)  although   it  did  not  appear  that  the 

311,  is  cited  as  conclusive.  plaintiff  had  an  exclusive  right  to  the 

In  Cook  V.  Starkweather,  13  Abb.  words  in  question.  In  this  it  goes  fiir- 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  392,  plain-  ther  than  Stone  v,  Carlan,  13  Month- 
tiffs  were  using  as  a  trade-mark  a  com-  ly  L.  Reg.  360,  and  Marsh  v,  Billings, 
bination  of  a  maltese  cross,  three  A's  7  Cush.  (Mass.)  322;  54  Am.  Dec.  723, 
and  the  words  "Old  Valley  Whisky,"  where  there  was  an  exclusive  right  to 
the  whole  branded  into  the  head  of  a  the  names  of  the  hotels  **  Irving  Hotel'* 
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4.  Vnmenls. — Numerals,  if  employed  arbitrarily  to  indicate 
ownership  and  origin,  and  not  grade  or  quality,  will  be  sustained 
as  valid  trade-marks.  In  the  United  States^  the  question  whether 
a  number  will  be  sustained  or  not,  will  generally  depend  upon 
the  proof  with  reference  to  the  intention  of  the  person  using  it  ; 
if  it  was  adopted  as  a  purely  arbitrary  figure,  without  any  pur- 
pose or  intent  of  using  it  to  indicate  quality  or  grade,  it  will  be 
sustained,  and  this  will  probably  be  true  although  by  use  the 
number  may,  to  some  extent,  have  come  to  indicate  a  particular 
quality  of  goods.  If,  however,  the  number  or  letter  was  origi- 
nally adopted  for  the  purpose  of  indicating  quality  merely,  no  sub- 
sequent acceptation  of  the  mark  by  the  public,  as  an  indication 
of  ownership  and  origin,  can  entitle  the  mark  to  protection.  The 
English  rule  differs  from  this,  and  seems  to  be  more  logical,  and 
in  accord  with  the  fundamental  principle  of  trade-mark  law,  that 
the  honest  trader  is  to  be  protected  in  all  the  benefits  of  his  repu- 
tation, and  the  defendant  is  not  to  be  permitted  to  use  any  sym- 
bols, or  do  any  act  which  would  deceive  the  public  and  defraud 
the  honest  trader  out  of  the  benefits  of  his  hard-earned  reputa- 
tion. On  this  principle,  the  English  courts  have  held  that  letters 
or  numbers  which,  although  adopted  and  used  for  the  purpose 
of  indicating  grade  or  quality,  have  yet,  by  use,  come  to  indicate 
to  the  trade  the  origin  and  ownership  of  the  goods  to  which  they 
are  attached,  will  be  protected  as  valid  trade-marks.^ 

and  **  Revere  House,"  out  of  which  letters  **  L  L  *'  and  claimed  a  trade- 
flowed  the  exclusive  right  to  use  the  mark  therein.  It  was  held  that  the  let- 
name  on  coaches,  badges,  etc.  ters  were  merely  indicative  of  quality. 

In  Mitchell  v.  Henry,  15  Ch.  Div.  Fuller,  C.  J.,  said  :  **  Nothing  is  better 
181,  188,  where  the  plaintiff's  trade-  settled  than  that  an  exclusive  right  to  the 
mark  was  described  as  a  trade-mark  use  of  words,  letters  or  symbols,  to  indi- 
applicable  to  **  worsted  stuffs,*'  by  the  cate  merely  the  quality  of  the  goods  to 
following  description,  '*  a  white  selvage  which  they  are  affixed,  cannot  be  ae- 
on each  side  of  the  piece,  having  a  red  quired.  And  while,  if  the  primary  object 
and  white  mottled  thread  interwoven  of  the  mark  be  to  indicate  origin  or 
the  full  length  of  the  selvage  between  ownership,  the  mere  fact  that  the  arti- 
the  edge  of  the  piece  and  Uie  edge  of  cle  has  obtained  such  a  wide  sale  that 
the  selvage,"  it  was  decided  tha:t  the  it  has  also  become  indicative  of  quality, 
intermixture  of  colors  constituted  a  dis-  is  not  of  itself  sufficient  to  debar  the 
tinctive  device  entitled  to  protection,  owner  from  protection,  and  make  it  the 
but  that  in  the  particular  case  the  de-  common  property  of  the  trade  (Burton 
fendants  were  not  guilty  of  infringe-  v,  Stratton,  12  Fed.  Rep.  696),  yet  if 
roent.  the  device  or  symbol  was  not  adopted 

Where  goods  of  a   trader  have  ac-  for  the   purpose  of  indicating  origin, 

quired  a  specific  name  from  the  appear-  manufacture,  or  ownership,  but    was 

ance  of  a  trade-mark,  no  other  trader  placed  upon  the  article  to  denote  class, 

will  be  allowed  to  use  a  mark  which,  grade,  style,  or  quality,  it  cannot  be 

though  different,  would  cause  his  goods  upheld  as  technically  a  trade-mark.'* 

to  be  known  by  the  same  name.    Seixo  In  American  Solid  Leather  Button 

V,  Provozende,  L.  R.,  i  Ch.  105 ;  Edel-  Co.  v,  Anthony,  15  R.  I.  338,  the  com- 

ston  V.  Edelston,  i  De  G.  J.  eL  S.  185;  plainant,  a  manufacturer  of  buttons  and 

9  Jur.  N.  S.  479*  nails,  distinguished  certain  styles  which 

1.  In  Lawrence  Mfg.  Co.  v.  Tennes-  he  made,  by  certain  numerals  arbitra- 

see  Mfg.  Co.,   138  U.  S.  537;  31  Fed.  rily  chosen.  These  were  held  to  be  valid 

Rep.  776,  the  plaintiff,  a  manufacturer  trade-marks.   The  court,  by  Stiness,  J., 

of  sheetings,  stamped  on  one  grade  the  said:  **A   person  may   have  different 

255 


^luit  May  CosBtitate              TRADE-MARKS.  a  Tnde-Muk. 

symbols  for  different  grades  of  goods,  elusive  right  to  the  use  of  the  number 
which,  in  the  same  way,  will  indicate  **  830  "  as  applied  to  mottled  drab  hose, 
both  quality  and  origin  with  respect  to  and  an  injunction  was  granted.  Coxe, 
the  goods  so  marked.  A  manufacturer  D.  J.,  said:  "  Where  the  courts  have  re- 
may  adopt  such  symbols,  not  simply  to  fused  protection  to  alleged  trade-marks 
mark  a  style  or  quality,  but  his  style  composed  of  letters  or  numerals,  it  has 
and  his  quality  as  well.  He  is  entitled  been  because,  on  the  facts  of  each  case, 
to  have  his  style  and  his  quality  pro-  it  was  determined  that  the  figures  or 
tected  from  misrepresentation,  and  to  letters  were  intended  solely  to  indicate 
have  the  benefit  of  any  favorable  repu-  quality,  etc.,  and  not  because  figures 
tation  they  may  have  gained.*'  and  letters  in  arbitrary  combination  are 

In  Aveiy  v,  Meikle,  8x  Ky.  73,  plain-  incapable  of  being  used  as  trade-marks, 
tiffs,  manufacturers  of  plows,  stamped  It  is  very  clear  that  no  manufacturer 
their  steel  series  with  letters  "A  O,"  would  have  the  right  exclusively  to  ap- 
**B  O,'' etc.,  and  their  cast  series  with  prop riate  the  figures  1,2,3,  and  4,  or 
">^,"  *«!,»  "2,"  "3,"  and  "8."  Defend-  the  letters  A,  B,  C,  and  D,  to  distin- 
ants  manufactured  plows  in  exact  imi-  guish  the  first,  second,  third,  and  fourth 
tation  of  the  plaintiffs,  in  almost  every  quality  of  his  goods  respectively.  Why? 
particular.  It  was  held  that  the  plain-  Because  the  general  signification  and 
tiffs  had  no  exclusive  ri^ht  to  such  common  use  of  these  letters  and  figures 
letters  or  figures,  but  an  injunction  was  are  such,  that  no  man  is  permitted  to 
granted  on  the  ground  pf  fraud  and  un-  assign  a  personal  and  private  meaning 
Fair  competition.  The  court,  by  Har-  to  that  which  has  by  long  usage  and 
gis,  C.  J.,  said:  ''As  to  the  numerals  universal  acceptation  acquired  a  public 
')2«'  '1/  etc.,  they  were  used  by  ap-  and  generic  meaning.  It  is  equally 
pellants  to  denote  the  size  and  quality  clear,  however,  that  if  for  a  long  period 
of  their  cast  series.  This  is  the  evi-  of  time  he  had  used  the  same  figures  in 
dence,  and  although  the  letters  and  combination,  as,  *32i4,'  to  distinguish 
numerals  on  both  series  may  have  come  his  own  goods  from  those  of  others,  so 
to  indicate  to  the  public  the  origin  and  that  the  public  had  come  to  know  them 
ownership  of  appellants*  plows,  as  they  by  these  numerals,  he  would  be  pro- 
did  not  appropriate  them  by  adoption,  tected.  .  .  .  The  right  to  use  a 
use,  or  claim,  as  a  part  of  their  trade-  trade-mark  is  one  depending  upon  use, 
mark,  they  cannot  be  treated  as  a  part  and  it  appears  that  complainant  had 
of  it  simply  because  they  appear  capa-  used  these  numerals  long  enough  to 
ble  of  serving  the  same  purpose.*'  convey  to  any  one  versed  in  the  nomen- 

In  Humphreys  Specific  Homeopathic  clature  of  the  trade,  a  precise  under- 

Co.   V.  Wenz,  14  Fed.   Rep.  250,  the  standing  of  what  goods  were  intended 

plaintiff  had  for  a  long  period,  manu-  when  the  numerals  were  used   alone, 

factured  and  sold  a  series  of  homeo-  disconnected    from    any    extrinsic   in- 

pathic  specific  medicines,  labeled  with  a  formation." 

series  of  numbers  running  from  *'  i  "  to  In  Ransome  v.  Graham,  47  L.  T.  N. 

"  35,"  each  number  beinff  applied  to  a  S.   218,    plaintiff,    a    manufacturer  of 

medicine  for  a    particular  disease  or  plows,  marked  his  goods  with  a  series 

class  of  diseases.    It  appeared  that  the  of  letters,   figures,  etc.,   purporting  to 

remedies  were  frequently  purchased  b^  indicate   the    manufacturer,    and  also 

the  public  by  the  numbers  alone.    It  indicative  of  quality,  the  marks  being 

was  held   that  the   plaintiff  could   be  exclusively  used  by  the  manufacturer, 

protected  in  the  use  of  the  serial  num-  They  were  held  to  be  valid  trade-marks, 

bers  as  applied  to  "  Homeopathic  Spe-  and  an  injunction  was  granted. 

cific8,*'andapreliminary  injunction  was  In   Lawrence   Mfg.    Co.   v,  Lowell 

granted.  Hosiery  Mills,  129  Mass.  325;  37  Am. 

In  Shaw  Stocking  Co.  v.  Mack,  X2  Rep.  362,  plaintiffs  used  as  a  trade-mark 
Fed.  Rep.  707,  plaintiffs,  manufacturers  for  hosiery,  certain  devices  with  the 
of  hosiery,  packed  them  in  boxes  hav-  figures  "523"  beneath  them.  It  was 
ing  labels  of  various  peculiarities  at-  held  that  numerals,  arbitrarily  selected, 
tached,  the  most  prominent  feature  of  and  used  on  goods  in  combination  with 
which  was  the  number  **  830,'*  long  used  other  devices,  to  denote  the  origin  of 
to  designate  seamless  half- hose  of  mot-  the  goods,  and  not  their  quality,  are  a 
tied  drab  color,  manufactured  by  them,  valid  trade- mark.  The  court,  by  Colt, 
Defendants  sold  hose  with  similar  la-  J.,  said:  **A  trade-mark  when  applied 
be  Is,  and  using  the  same  number.  It  to  manufactured  articles  may  well  con- 
was  held  that  the  plaintiffs  had  an  ex-  sist  of  the  name  and  address  of  the 
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fnaniifacturer,  with  the  addition  of  some  case,  the  defendant's  labels  prove  that 

peculiardevice  or  emblem,  some  curious  the  numbers  were  useful  in  the  mar- 

ibrms  or  figures,  so  disposed  as  to  at-  ket  to  designate  these  patterns.    The 

tract  attention,  impress   the  memory,  number^  were  selected  arbitrarily,  and 

and  advertise  more  effectually  the  ori-  of   themselves    expressed    no    size    or 

gin  of  the  article  to  which  it  is  attached,  quality.'* 

...  It  may  be  that  even  numerals  In  Carver  v.  Bawker,  Lancaster 
or  letters  of  the  alphabet  can  be  com-  Chanc,  Little,  V.  C;  British  and  For- 
bined  and  printed  in  such  unusual  and  eign  Journal  of  Commerce  and  Trade- 
peculiar  forms,  that  the  result  would  be  Marks  352 ;  Cox's  Man.  of  Trade- 
quite  sufficient  for  use  as  a  trade- mark."  Mark  Cases  581,  plaintiff,  a  shipper  of 

In  Collins  v»  Reynolds  Card  Mfg.  cotton  goods,  stamped  them,  among 
Co.,  7  Abb.  N.  Cas.  (N.  Y.)  17,  plain-  other  things,  with  the  numbers  "109," 
tiffs  used  the  figures  "  35  "  to  designate  "  406,"  "409,"  etc.,  respectively.  It  was 
certain  kinds  of  photographic  cards  of  held  that  the  number  '*  109  "  was  in 
their  manufacture,  the  labels,  however,  common  use  and  descriptive  of  quality, 
not  containing  the  name  of  the  plaintiffs,  and  that  the  other  numbers,  although 
It  was  held,  that  plaintiffs  have  a  trade-  not  in  common  use,  could  not  be  ex- 
mark  in  those  figures,  and  are  entitled  clusively  appropriated, 
to  protection  in  a  court  of  equity.  The  In  Kinney  v.  Allen,  i  Hughes  (U. 
court  said:  '*  In  the  case  at  bar,  the  la-  S.)  106,  plaintiff,  a  manufacturer  of  cig- 
bels  do  not  contain  the  name  of  the  arettes,  placed  upon  boxes,  etc.,  con- 
plaintiffs  as  makers,  but  the  evidence  taining  them,  the  symbol  "  %  "  printed 
satisfies  me,  beyond  doubt,  that  the  fig-  in  large  red  characters.  Defendant  sold 
ures  *■  35 '  were  known  to  and  recog-  other  cigarettes  with  a  similarly  printed 
nized  by  dealers,  when  employed  as  *'^  "  as  a  trade-mark.  A  limited  injunc- 
designating  carte  de  visite  mounts,  as  tion  was  granted  to  restrain  defendants 
referring  to  the  particular  kind  of  card  from  using  the  symbol  in  that  form,  but 
which  was  manufactured  by  the  plain-  not  the  symbol  itself,  on  the  ground 
tiffs.**  that  the  symbol  was  not  absolutely  ar- 

In  Amoskeag  Mfg.  Co.  v.  Trainer,  bitrary,  it  being  originally  used  to  in- 

loi  U.  S.  51,  complainants  used  the  let-  dicate  that  cigarettes  stamped  with  it 

ters  "A.  C.  A  V' applying  them  to  the  were  composed  of  two  kinds  of  tobacco 

highest  grade  of  ticking  which   they  in  equal  proportions, 

manufactured.      It  was  held  that  the  in  Kinney  v.  Basch,  16  Am.  L.  Reg. 

letters  denoted  quality  only  and  formed  N.  S.  596,  plaintiff  used  the  numerical 

no  part  of  a  valid  trade-mark.  The  same  symbol  ")^,"  with  other  items,  as   a 

principle   applies  to  figures.    Field,  }.,  trade-mark  for  cigarettes.    Defendants 

said:  **  Letters  or  figures  which,  by  the  used  similar  marks,  .the  symbol  '*  %  " 

custom  of  traders,  or  the  declaration  of  being  identical  in  shape,  etc.,  as  that  of 

the  manufacturer  of  the  goods  to  which  the  plaintiff.  An  injunction  was  granted 

they  are  attached,  are  only  used  to  de-  on    the  ground   that,   whether  or  not 

note  quality,  are  incapable  of  exclusive  plaintiff  had  an  exclusive  right  to  the 

appropriation;   but  are  open  to  use  by  marks  in  question,  defendants  had  acted 

anyone,  like  the  adjectives  of  the  Ian-  with  intention  to  deceive.    The  court, 

guage."      See  opinion  by  Clifford,   T.,  by  Van   Brunt,  J.,  said  :  "If  the  use 

dissenting-^   which  seems  to  state   the  of  any  words,  numerals  or  symbols  is 

more  logical  rule.  adopted  for  the  purpose  of  cfefrauding 

In    India    Rubber    Co.    v.   Rubber  the  public,  the  courts  will  interfere  to 

Comb,  etc.,  Co.,  45  N.  Y.  Super.  Ct.  protect  the  public  from  such  fraudu- 

258,  plaintiff,  a  manufacturer  of  rubber  lent  intent,  even  though  the  person  ask- 

goods,  claimed  an  exclusive  right  to  the  ing  the  intervention  of  the  court  may 

numbers,  "  2,"  "  loi,"  and  "  32,"  used  by  not  have  the  exclusive  right  to  the  use 

him  to  designate    different-  classes  of  of  these  words,  numerals  or  symbols." 

rubber  goods.     It  was  held   that    the  In  Dawes  v,  Davies,  Codd.  Dig.  of 

principles   of  Gillott  v.  Esterbrook,  48  Trade- Marks  260,  plaintiff  used   as  a 

N.  Y.  375;  8   Am.  Rep.  553,  applied;  trade-mark  for  umbrellas,  the  number 

that  the  numbers  were  selected  arbi-  *'  140,"  in  a  white  oblong  placed  in  the 

trarily,  and  the  plaintiff  was  entitled  to  middle  of  a  five-pointed  star.     Defend- 

protection  in  his  use  of  the  same.    The  ants  used  in  the  same  way  the  number 

court  said  :  '*  The  numbers  were  used  "  142  "  within  a  sun-burst.     A  motion 

to  distinguish  one  pattern  or  character  for  an  injunction  was  refused,  on  the 

of  goods  from  other  patterns.    In  this  ground  that  no  one  of  ordinary  intelU- 
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ffence  could    mistake    the  one  device  manufactured.    They  do  not  indicate 

for  the  other.  the  quality  of  the  pen,  but,  connected 

In  Glen,  etc.,   Mfg.  Co.  v.   Hall,  6  as  they  are  'with   the  plaintiff's  name, 

Lans.  (N.  Y.)  158;  61  N.  Y.  226;  19  they  indicate  the  origin  and  ownership 

Am.  Rep.  278,  the  defendant  was  the  of  the  pen,  and  were  intended  by  him, 

assignee  of  the  owner  of  a  manufactur-  with  the  addition  of  the  words  *  extra 

ing  establishment  known  as"  Number  xo  fine,*  impressed  thereon,  also  to  desig- 

South  Water  Street.*'    Plaintiff  took  a  nate  the  pattern  of  this  pen  as  distin- 

shop   near    by,  and   painted  the  same  guished  from  other  pens  of  his  manu- 

number  on  it,   and  on    its    bills    and  facture  represented  by  other  numerals, 

signs.    It  was  held  by  a  divided  court,  and  also  to  distinguish  it  as  the  pen  of 

that    defendant    was  entitled    to    re-  his  manufacture." 

lief,   and  a  perpetual    injunction  was  In   Candee  v,  Deere,  54   111.  439;  5 

granted    against    plaintiff   to  restrain  Am.  Rep.  125,  plaintiff,  a  manufacturer 

him   from   using  "  Number   10  "   as  a  of  plows,  used,  among  other  things,  cer- 

part  of  his  trade-mark,  or  in  associa-  tain  combinations  of  letters  and  figures 

tion   with  the    words  '*  South    Water  to  designate  the  various   sizes,  forms. 

Street."     In  Ex  p.  Dawes,  i  Pat.  Off.  etc.,  of  their  make.     It  was  held  that 

Gaz.  27,  applicants  sought  to  register  they  denoted  quality,  and  were  not  valid 

the  number  "  140  "  as  a  trade-mark  for  trade-marks.    The  court,  by  Breese,  T., 

umbrellas.    It  was  held  a  valid  trade-  said :    '^  The  case  of  Amoskeag  Mfg. 

mark  within  the  United  States  statute  Co.  v.  Spear,  2  Sandf.  (N.  Y.)  599,  is 

of  1870.    The  court  said  :  "  It  is  an  ar-  said  to  be  the  leading  American  case  on 

bitrary  combination  of  numerals,  hav  the  question  of  trade-marks,  and  in  that 

ing,  as  used,  no  other  meaning  than  to  it  was  held  that  -although,  by  the  long 

distinguish  the  applicant's  goods  in  the  continued  use  of  certain  words,  letters, 

market,  and  indicate  to  purchasers  that  marks,  or  symbols,  which  do  not,  of 

all  umbrellas  bearing  this  mark  have  themselves,  and  were  not  designed  to 

one  and  the  same  origin."  indicate  the  origin  or  ownership  of  the 

In  Boardman  v.  Meriden    Brittania  goods   to  which  they  are  affixed,  the 

Co.,  35   Conn.  402;  95  Am.  Dec.  270,  goods  so  marked,  and  because  so  marked, 

plaintiffs,  manufacturers  of  teaspoons,  have   become   known   as  those  of  the 

sold    them   in    packages,  with   labels  manufacturer  who  first  used  them,  such 

attached    bearing    the    names  of    the  fact  cannot  alter  the  original  meaning 

plaintiffs,  certain  numbers   arbitrarily  of  the  words  or  symbols,  or  the  intent 

chosen  to  indicate  different  classes  of  with  which  they  were  first  used,  as  de- 

their  own   spoons,  and   certain  (tther  noting  the  name  of  the  thing,  or  its 

peculiarities.    It  was  held   that  these  general  or  relative  quality',  or  take  from 

labels    constituted    legal    trade-marks,  others  the  right  to  employ  them  in  the 

The  court  said:  "It  may  be  difficult  to  same  sense." 

give  to  bare  numbers  the  effect  of  in-  In  Gillott  v.  Kettle,  3  Duer  (N.  Y.) 

dicating  origin  or  ownership ;   and  it  624,  plaintiff  made  and  sold  pens  put  up 

may  be  still  more  difficult  to  show  that  in  boxes,  marked   respectively   "  303  '* 

they  were  originally  designed  for  that  and  "  753,"  the  latter  denoting  the  mfe- 

purpose ;  but  if  it  be  once  shown  that  rior,  the  former,  the  superior  quality, 

that  was  the  original  design,  and  that  Defendant  removed  labels  from  boxes 

they  have  had  that  effect,  it  may  not  be  containing  the  inferior  pens,  replacing^ 

easy  to  assign  a  reason  why  they  should  them   with   labels,  imitated   from  the 

not  receive  the  same  protection,  as  trade-  plaintifTs,  and  putting  thereon  the  nuxn- 

marks,  as  any  other  symbol  or  device."  ber  "  303."    An  injunction  was  g^nted 

In  Gillott  V.  Esterbrook,  47  Barb,  to  restrain  defendant  from  so  doing. 
(N.Y.)  455;  48  N.  Y.374;  8  Am.  Rep.  In  Ransome  v.  Bentall,  3  L.  J.  Ch. 
553)  the  plaintiff  made  and  stamped  his  N.  S.  161,  plaintiffs  marked  their  plow- 
pens  "  Joseph  Gillott  Extra  Fine,  303 ;"  shares  with  the  words,  "Ransome's  Pat- 
defendants  sold  other  pens  with  simi-  en t,"  the  letters  "  H.  H.,"  and  thenum- 
lar  stamps,  only  replacing  "  Joseph  ber  "  6,'*  denoting  size.  The  combination 
Gillott  "  by  "  Esterbrook  &  Co."  An  "  H.  H.  6,"  was  held  to  be  a  valid  trade- 
injunction  was  granted  to  restrain  de-  mark,  and  an  injunction  was  granted, 
fendants  from  using  the  figures  "  303."  The  distinction  between  the  English 
The  court  said:  "These  symbols  or  and  American  cases  concerning  nu- 
figures  do  not  of  themselves  indicate  merals  as  trade-marks,  is  not  very  de- 
any  appropriate  name  of  this  pen,  nor  cided.  On  the  whole,  the  English 
any  mode  or  process  by  which  it  is  courts  may  be  said  to  be  more  cautious 
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5.  Letters. — Letters  may  be  sustained  as  a  valid  trade-mark,  on 
the  same  principle  as  numerals,  where  they  are  arbitrarily  se- 
lected, or  where  they  stand  for  the  name  of  the  manufacturer  or 
vendor  of  goods,  and  are  not  used,  and  were  not  intended  to  be 
used,  to  indicate  quality  or  grade.  This  rule  is  subject  to  the 
condition  that  letters  are  common  property  and  cannot  be  exclu- 
sively appropriated  by  any  one  so  as  to  prevent  their  use  in  a 
usual  and  legitimate  way  by  others,  as,  for  example,  to  designate 
the  name  of  another  manufacturer  of  different  name,  but  the  same 
initials.  Even  this  rule  is  subject  to  the  same  qualification  which 
applies  to  persons  of  the  same  name ;  that  a  person  will  not  be 
permitted  to  so  use  his  own  name  as  to  deceive  the  public  and 
defraud  a  rival  trader.* 

in  allowing  their  use  than  the  Ameri-  nically  a  trade- mark."  Lawrence  Mfg. 
can.  No  case  appears  to  be  reported  in  Co.  v,  Tennessee  Mfg.  Co.,  138  U.  S.  537. 
which  they  have  admitted  a  numeral  The  letters  "G.  F.,"  as  applied  to 
standing  alone  to  be  a  technical  trade-  velvet  ribbons,  constitute  a  valid  trade- 
mark, although  they  have  upheld  their  mark.  Geron  v.  Gartner,  47  Fed. 
validity  when  used  in  connection  with  Rep-  467. 

other  devices,  and  have   interfered  to  The  letters  '*  N.  S.,"  used  to  designate 

prevent  infringement  on  the  ground  of  a  manufacture  of  cigars,  are  indicative 

unfair  competition.     Ransome  v,  Ben-  of  the  origin  and  ownership,  and  have 

tali,  3  L.J.  Ch.  N.  S.  161.  been  held  a  valid  trade-mark.     Frank 

In  America^  it  has  been  held  that  a  v.  Sleeper,  150  Mass.  583. 
mere   numeral,  standing    without   the  The  letters  *'  L  L,"  used  to  designate 
name  of  the  manufacturer,  is  entitled  to  cotton   sheetings,  being    indicative  of 
protection.    Collins  v,  Reynolds  Card  grade,  class  and  quality  in  the  trade, 
Mfg.  Co.,  7  Abb.  N.  Cas.  (N.  Y.)  17.  do  not  constitute  a  valid  trade-mark. 
In  England^  by  the  Patents  Act  of  Lawrence  Mfg.  Co.  v,  Tennessee  Mfg. 
1883,  numerals  can  be  registered  as  a  Co.,  31  Fed.  Rep.  776. 
part  of  a  new  mark,  only  when  com-  In  Shaw  Stocking  Co.  v.  Mack,  12 
bined  with  some  essential   particular.  Fed.  Rep.  707,  Coxe,  J.,  said:  *' A  care- 
while  in  A  merica^  a  numeral  standing  ful  examination  of  the  authorities  cited 
alone  may  be  registered.  Ex  p,  Dawes,  by  the  learned  counsel  for  the  defend- 
I  Pat.  On.  Gaz.  27.  ants,  leads  to  the  conclusion  that  where 
1.  The  letters  **  L  L,*'  being  used  in  the  courts  have  refused  protection  to 
the  trade  to  denote  the  quality  of  cotton  alleged  trade- marks  composed  of  let- 
sheetings,  do  not  constitute  a  good  trade-  ters  or  numerals,  it  has  been  because, 
mark.     Fuller,  C.  J.,  said:     "Nothing  on  the  facts  of  each  case,  it  was  deter- 
is  better  settled  than  that  an  exclusive  mined  that  the  figures  or  letters  were 
right  to  the  use  of  words,  letters  or  intended  solely  to  indicate  quality,  etc., 
ajrmbols,  to  indicate  merely  the  quality  and  not  because  figures  and  letters  in 
of  the  goods  to  which  they  are  affixed,  arbitrary  combination  are  incapable  of 
cannot  be  acquired.     And  while,  if  the  being  used  as  trade-marks.     It  is  very 
primary  object  of  the  mark  be  to  indi-  clear  that  no  manufacturer  would  have 
cate  origin  or  ownership,  the  mere  fact  the  right  exclusively  to  appropriate  the 
that  the  article  has  obtained   such   a  figures  1,2,3  ^^^  4f  or  the  letters  A, 
wide  sale  that  it  has  also  become  indie-  B,  C   and   D,  to   distinguish  the  first, 
ative   of  quality,  is  not  of  itself  suffi-  second,  third  and  fourth  quality  of  his 
cient  to  debar  the  owner  from  protec-  goods,  respectively.     Why  ?     Because 
tlon,  and  make  it  the  common  property  the  general  signification  and  common 
of   the   trade  (Burton  v,  Stratton,  12  use  of  these  letters  and  figures  are  such. 
Fed.   Rep.  696),  yet  if  the  device  or  that  no  man  is  permitted  to  assign  a 
symhoX  was  not  adopted  for  the  pur-  personal  and  private  meaning  to  that 
pose  o(  indicating  origin,  manufacture,  which  has  by  long  usage  and  universal 
or  ownership,  but  was  placed  upon  the  acceptation  acouired  a  public  and  gc* 
article  to  denote  class,  grade,  style  or  neric  meaning.'' 
quality,  it  cannot  be  upheld  as   tech-  The  letters  "  A.  C.  A.,"  being  used  to 
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6.  Vame  of  Inventor  or  Maker — a.  In  General. — The  name  of 
an  inventor  or  maker  is  the  best  guaranty  of  the  genuineness  of 
the  goods  which  bear  the  name,  and  will,  as  a  general  rule,  be 
protected  as  an  exclusive  trade-mark,  if  used  in  a  way  which  is 
free  from  misrepresentation  or  fraud. 

The  inventor  or  first  maker  of  an  article,  who  gives  his  name  to 
the  article  of  his  invention  or  manufacture,  can  cause  the  article 
to  become  so  associated  with  his  business  and  manufacture  as  to 
cause  his  name  in  time  to  cease  to  indicate  him  as  the  manufac- 
turer of  the  goods,  and  his  peculiar  personal  skill  and  character, 
and  come  to  mean  the  goods  made  at  a  particular  factor^' ;  or,  if 
the  process  of  manufacture  involves  any  particular  method  or  care 
and  skill  in  selection  and  manipulation,  the  character  and  quality 
of  the  goods  themselves.  When  this  is  the  case,  a  proper  name 
which  has  in  this  manner  become  attached  to  goods  may,  without 

denote  the  quality  of  a  ticking,  are  not  spaces   formed  by  the  arrows,  which 

a   valid  trade-mark.    Amoskeag  Mfg.  were  to   be   read   as  signifying  John 

Co.  V.  Trainer,  loi  U.  S.  55.    See  also  Bedford,  Oughtinbridge  an^  Sheffield. 

Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  It  was  used  on  steel.    It  was  held  to 

(N.  Y.)  599.  be  a  valid  trade- mark. 

The  letters  "A.  G.,"  used  as  a  label  The  letters  "  B.  B.  H.,"  surmounted 

for  Julienne,  constitute  a  valid  trade-  by  a  crown,  the  letters  being  initials 

mark.    Godillot  v.   Harris,  81    1^.  Y.  of  the  partnership  firm,  and  applied  to 

263.  iron  manufactured,  constitute  a  valid 

The  letters  "  IX L,"  as  applied  to  a  trade-mark.  Hall  v.  Barrows,  4  Dc  G. 
general  merchandise  auction  store,  do  J.  &  S.  150.  See  also  Barrows  v,  Pel- 
not  constitute  a  valid  trade-mark,  sail  Coal,  etc.,  Co.,  decided  Jan.  nth, 
Lichenstein  v.  Mellis,  8  Oregon  464 ;  34  1877,  per  Hall,  V.  C,  and  In  re  Bar- 
Am.  Rep.  592.  rows,  5  Ch.  Div.  364. 

The  letters  *»  M  &  C,"  together  with  The  letters  **  C.  B.'*  and  a  cross,  used 
a  star,  all  inclosed  in  a  circular  ring,  to  designate  a  brand  of  cotton  for  em- 
used  to  designate  the  make  of  a  wine,  broidery,  have  been  held  a  valid  trade- 
have  been  held  a  valid  trade-mark.  mark.  Cartier  v.  Carlile,  8  Jur.  N. 
Moet  V.  Pickering,  6  Ch.  Div.  770 ;  Ap-  S.  183. 
peal  reported  in  3  Ch.  Div.  372.  The  letters  "A.  C.  A.,"  being  used  to 

The  letters  *'A  A  A''  and  a  maltese  denote  the  quality  of  tickings,  do  not 
cross  stamped  on  barrels  of  whisky,  constitute  a  valid  trade-mark.  Duer,  J., 
constitute  a  good  trade-mark.  Cook  v.  said :  "  The  owner  of  an  original  trade- 
Starkweather,  13  Abb.  Pr.  N.  S.  (N.  Y.  mark  has  an  undoubted  right  to  be  pro- 
Super.  Ct.)  392.  tected  in  the  exclusive  use  of  all  the 

The  letters  and  numerals,  "A  No.  i,"  marks,  forms  or  symbols  that  were  ap- 

"A  X  No.  I,"  "No.  I,"  **No.  3,"  and  propriated  as  designating  the  true  origin 

**  B  No.  I,"  as  applied  to  plows  for  the  or  ownership  of  the  article  or  fabric  to 

purpose  of  designating  the  size,  shape  which  they  are  affixed ;  but  he  has  no 

and  quality  of  the  different  plows,  are  right  to  an  exclusive  use  of  an^  words, 

not    good  trade-marks.'     Candee    v.  letters,  figures  or  symbols,  which  have 

Deere,  54  111.  439;  .5  Am.  Rep.  125.  no  relation  to  the  origin  or  ownership 

The  letter  "  K,'*  as  a  mark  for  sile-  of  the  goods,  but  are  only  meant  to  in- 

sias,  not  indicative  of  the  origin  or  dicate  their  name  or  quality.     He  has 

ownership  of  the  goods,  is  not  a  valid  no  right  to  appropriate  a  sign  or  sym- 

trade-mark.    Ferguson  v.  Davol  Mills,  bol  which,  from  the  nature  of  the  fact 

2  Brews.  (Pa.)  31  a.  .  which  it  is  used  to  signify,  others  may 

In  Bury  v,  Bedford,  4  De  G.  J.  &  S.  employ  with  equal  truth,  and  therefore 

352,  the  mark  in  question  consisted  of  have  an  equal  right  to  employ  for  the 

the    figure  of    a   lion   couchant,   sur-  same  purpose.''     Amoskeag  Mfg.  Co.  v. 

mounted  by  crossed  arrows  within  four  Spear,  2  Sandf.  (N.  Y.)  599. 

initial  letters,  "J.  O.  B.  S.,"  with  the  The  letters*' J.  H.,"  used  as  a  mark  on 
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incurring  the  charge  of  misrepresentation,  be  used  by  the  succes- 
sors in  business  or  assigns  of  the  original  inventor  or  maker,  and 
will  be  protected  in  their  hands  ;  but  this  rule  is  subject  to  the 
qualification  that  other  persons  of  the  same  name  cannot  be  en- 
joined from  employing  their  own  name  in  an  honest  and  legiti- 
mate manner  upon  goods  of  their  own  manufacture  or  selection, 
provided  that,  in  doing  so,  they  do  not  so  use  their  own  name  as 
to  practice  a  fraud  upon  their  rival  or  deceive  the  public.^ 

manufactured  steel,  constitute  a  valid  Singer  Mfg.  Co.  v.  Wilson,  3  App. 

trade-mark.    Millington  v.  Fox,  3  Myl.  Cas.  376;  Singer  Mfg.  Co.  v,  Wilson, 

&C.  338.  2  Ch.  Div.  434;  Singer  r.  Spence,  T. 

The  letters  "  M.  C,"  used  to  desig-  M.  Rec.  Sept. 

nate  a  brand  of  tin  plates,  do  not  con-  In  Marshall  x'.  Pinkham,  52  Wis.  572; 

stitute  a  valid  trade-mark.    Motley  v.  38  Am.  Rep.  756,  various  members  of 

Dawnman,  3  M7I.  &  C.  1.  a  family  were  entitled  to  manufacture 

InRansome  v.Bentall,  3L.J.  Ch.N.  and  sell  "Old  Dr.   Marshall's  Cele- 

S.  161,  the  combination  **H.  H. 6/*  the  brated    Liniment,"   by   permission  of 

numeral  6  being  used  only  to  denote  their  father,  the  original  manufacturer. 

the  size  of  plowshares,  was  held  a  valid  The  wife  succeeded  to  the  business  of 

trade-mark.  her  husband  and  sold  out  to  one  of  the 

1.  Hohner  is  a  well-known   maker  sons,  who  sought  to  restrain  the  other 

of  harmonicas   in    Wiirtemberg,  most  children.     It  was   held   that  the  son 

of  which  are  sold  under  his  name  in  had  no  exclusive  right  as  against  the 

this  country.     Leiterd  made  harmoni-  others,  or  their  assigns. 

cas  in  Saxony ^  and  put  upon  them  his  In  McLean  v.  Fleming,  96  U.  S.  245, 

own  name,  partly  in  monogram,  with  the  court  held  that  Fleming,  having 

theword"Mach,   and  the  words  *'Im-  acquired    the    right    to    manufacture 

proved  Hohner"  in  larger  and  plainer  **  Dr.  McLean's  Liver  Pills,"  was  en-. 

letters,   and    sold    them    through    an  titled  to  restrain  McLean  from  manu- 

agent.     An    injunction    was    granted  facturing  and  selling "  Dr.  McLean's 

and  an  accounting  ordered.     Hohner  Universal    Liver  Pills."    Clifford,  J., 

V.  Gratz,  52  Fed.  Rep.  871.  said :  **  What  degree  of  resemblance 

In    Foster  v,   Webster    Piano  Co.  is  necessary  to  constitute  an  infringe- 

(Supreme  Ct.),  13  N.  Y.  Supp.  338,  an  ment  is  incapable  of  exact  definition, 

action  was  brought  by  William  Foster  as  applicable  to  all  cases.    All  that 

as  substituted  trustee,  etc.,  of  the  last  courts  of  justice  can  do,  in  that  regard, 

will  and  testament  of  All>ert  Weber,  is  to  say  that  no  trader  can  adopt  a 

deceased,     whose    trade  •  mark    was  trade-mark,  so  resembling  that  of  an- 

"  Weber,  New  York,"  against  the  de-  other  trader,  as  that  ordinary  purchas- 

fendants,  asking  for  an  injunction  re-  ers,  buying  with  ordinary  caution,  are 

straining  them  from  putting  on  their  likely  to  be  misled." 

pianos  "  Webster,  New  York."    It  was  Carmlchael  &  Co.,  being  the  succes- 

held  that  the  defendant's  trade-mark  sors  by  purchase  of  Stillman  &   Co., 

was  not  likely  to  deceive,  and  the  in-  woolen    manufacturers,    continued    to 

junction  was  refused.  use  '*  Stillman  &  Co."  as  a  trade-mark 

In  Singer  Mfg.  Co.  v.  Loog,  8  App.  on  their  goods.     Latimer,  Stillman  & 

Cas.  15,  uie  defendant  declared  in  his  Co.,  the  lessees  of  a  mill  formerly  used 

invoices,  price  lists,  etc.,  that  his  ma-  by  Stillman  &  Co.,  known  both  as  the 

chines  were  made  on  the  "  Singer  Sys-  **  Stillman  Mill "  and   as  the  **  Seventh 

tem;  "  he  also  put  on  some  machines  a  Day  Mill,"  used  "  Stillman  Mills  "  as  a 

label   with    the  words   "  Singer    Ma-  trade-mark.  An  injunction  was  refused 

chines."     An  injunction  was  granted  as    to   the  word  "  Stillman,"   on    the 

as  to  the  label,  but  refused  as  to  the  ground   that  a  manufacturer  has  the 

invoices,  price  lists,  etc.,  on  the  ground  right  to  label  his  goods  with  his  own 

that  they  were  not  calculated  to  de-  nameor  that  of  his  mill,  if  no  fraudulent 

ceive  by  representing  the  defendant's  purpose  is  intended.     Carmichael   v, 

machine   to  have  been  manufactured  Latimer,  11  R.  I.  395;  23  Am.  Rep.  481. 

by    the    plaintiffs.     See    also    Singer  In  Schweitzer  v.  Atkins,  19  L.  T.  N. 

Mfg.  Co.  I'.  Loog,  18  Ch.  Div.  395;  S.  6,  the  plaintiff  was  selling  an  article 
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b.  Persons  of  the  Same  Name. — Every  man  has  an  inherent 
right  to  use  his  own  name  upon  his  own  goods  to  indicate  their 
origin  and  ownership,  and  also  to  guarantee  their  character  and 
quality ;  but  the  use  of  a  man's  name  must  be  strictly  confined  to 
this  purpose.  He  must  use  his  name  so  as  to  indicate  that  the 
goods  bearing  it  are  his  own  goods  and  not  those  of  another  ;  and 
where  one  manufacturer  or  trader  has  established  an  extensive 
trade  for  an  article  of  his  make  or  selection,  and  employed  his 
name  as  a  trade-mark  therefor,  it  behooves  other  traders  having 
the  same  name,  who  subsequently  go  into  competition  with  him, 
to  so  use  the  name  as  to  avoid  so  far  as  possible  all  danger  of  de- 
ception of  the  public,  or  the  sale  of  their  goods  as  and  for  the 
goods  of  the  trader  who  has  first  used  the  proper  name  upon  his 
goods.  This  is  a  question  of  frequent  occurrence,  and  it  is  be- 
lieved that  the  tendency  of  the  courts  is  to  protect  the  indus- 
trious and  successful  manufacturer  or  vendor  in  all  the  fruits  of  his 
labor  and  industry,  and  to  require  that  the  rival  of  the  same  name 
who  follows  in  his  footsteps,  shall  exercise  unusual  care  in  the 
use  of  his  own  name  to  prevent  injury  to  the  one  who  has  first 
used  the  name  and  established  its  reputation.^ 

called  ^  Schweitzer's  Cocoatina/'    The  mark     as    '  Anchor     Thread,'     *  Lion 

defendant  began  selling  **Otto  Schweit-  Thread/  or  anjr  other  which   maj  be 

zer  Atkins  &   Co.'s   Cocoatina."     An  described  by  a  particular  name." 

injunction  was  granted.  In  Samuel  v.  Berger,  24  Barb.   (N. 

In  Howe  v.  Howe  Machine  Co.,  50  Y.)  163,  a  watchmaker  named  Brindle 

Barb.  (N.  Y.)  236,  it  was  held  that  the  had  acquired  a  reputation  as  such,  and 

plaintiff  had  a  right  to  adopt  and  appro-  all  his  watches  were  stamped  with  his 

priate  his   surname   as  a  trade-mark;  name.    Plaintiff,  having  acquired   the 

and  that  Elias  Howe,  Jr.,  though  his  right  to  stamp  the  name  of  **  Brindle  " 

surname  was  the  same,  had  no  right  to  on  watches  of  his  own  make,  sought 

use  his  own  name  in  such  a  way  as  to  to  restrain  the  defendant  from  selling 

deceive    the    public,  and    deprive  the  watches  which  he  had  on  hand,  manu- 

plaintiff  of  the  benefit  of  the  notoriety  factured  by  Brindle  and  stamped  with 

and   market  which   his   machine   had  his  name,  and  which  were  the  genuine 

gained.  articles.    The  injunction  was  refused. 

The  name  of  an  inventor,  discoverer,  Crowley  was  a  manufacturer  of  steel, 

or  manufacturer  may  be  employed  as  and  used  his  name  as  a  trade-mark, 

part  of  a  trade-mark,  and  hence  the  Millington,  the  grandfather  of  the  plain - 

words,  *'  Dr.  }.  M.  Lindsey's  Improved  tiff,  succeeded  to  the  business  and  used 

Blood  Searcher,"  have  been  held  to  be  Crowley's  name  and  his  own  as  trade- 

a  valid  trade-mark.     Fulton  v.  Sellers,  marks.    The  plaintiff  had  the  right  to 

4  Brews.  (Pa.)  42.  use  the  trade  names,  and  the  defendants 

In   Ainsworth   v.  Walmsley,    i    Eq.  having  used  the  plaintiff's  trade-marks, 

Cas.  518,  Wood,  V.  C,  said:   '*  Is  not  a  an  injunction  was  granted.    Millington 

man's  name  as  strong  an  instance  of  a  v.  Fox,  3  Myl.  &  C.  338. 

trade-mark  as  can  be  suggested,  subject  1.  In  Brown  Chemical  Company  v. 

ow\y  to  this  inconvenience,  that  if  a  Mr.  Meyer,  139  U.  S.  540,  it  was  held  that 

Jones  or  a   Mr.   Brown  relies   on  his  the  plaintiff  or  corporation  organized 

name,  he  may  find  it  a  very  inadequate  under  the  laws  of  the  State  of  Mary- 

security,  because  there  may  be  several  /a^^,  and  the  manufacturer  of '*Brown*s 

other  manufacturers  of  the  same  name.  Iron  Tonic,"  could  not  restrain  the  de- 

But  there  is  no  evidence  before  me  that  fendants,  successors  in  business  of  one 

any  other  person  than  the  plaintiff  has  Brown,  who  manufactured  *'  Brown's 

ever  been  heard   of  as  manufacturing  Iron  Tonic,"  when  there  was  no  evi- 

Ainsworth's    thread ;     and     therefore,  dence  to  show  an  intention  to  palm  off 

*  Ainsworth's   Thread'    is   as  good    a  their  preparation  as  that  of  the  plaintiff, 
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as  thej  have  a  perfect  right  to  such  intent  to  mislead  the  public  into  the 

use  in  the  absence  of  such  evidence.  belief  that  the  goods  so  advertised  were 

In   El    Models    Cigar   Mfg.  Co.   v.  those  of  the  plaintiff.    See  also  Rogers 

Gato,  35    Fla.    886,   the    complainant  v,    Roeers,    53    Conn.    121;    55    Am. 

manufactured  cigars  and  marked  them  Rep.  78. 

with  his  name,**  E.H.  Gato."  Thede-  In  Landreth  v.  Landreth,  22  Fed. 
fendant  companj  had  a  person  in  their  Rep.  41,  the  complainant  sold  peas 
company,  who  was  the  junior  member,  called  ^*  Landreth's  Extra  Early  Peas." 
named  "  G.  H.  Gats,"  and  they  stamped  The  defendant  sold  peas  called  by  the 
his  name  on  their  boxes  of  cigars.  It  same  name,  which  was  done  to  deceive. 
was  done  to  palm  off  their  goods  as  the  An  injunction  was  granted.  The  court 
complainant's,  and  an  injunction  was  said:  '*  Even  admitting  that  the  de- 
granted,                   y  fendant  has  the  right  to  use  the  same 

In  Turton  V.  Turton,  43Ch.  Div.  128,  words  as  those  which  constitute  the 
the  plaintiffs  had  for  many  years  carried  complainant's  label,  he  has  no  right  to 
on  the  business  of  steel  manufacturers  use  them  in  such  form  or  such  style  of 
under  the  name  of  '*  Thomas  Turton  &  arrangement,  as  td  lead  the  public  to 
Sons."  The  defendant,  John  Turton,  suppose  that  the  (goods)  .  .  •  con- 
had  for  manv  years  carried  on  a  similar  tained  in  his  bags  are  .  .  .  grown 
business  in  the  same  town,  at  first  as  and  sold  by  the  complainant." 
John  Turton,  then  as  John  Turton  &  In  Shaver  v.  Shaver,  54  Iowa  208 ; 
Co.  In  1888,  he  took  his  two  sons  into  37  Am.  Rep.  194,  the  plaintiff,  being  a 
partnership  and  carried  on  the  same  manufacturer  of  wagons,  used  as  a 
business  as  "John  Turton  &  Sons."  trade-mark,  "  Shaver  Wagon,  Eldora," 
Tliere  was  no  evidence  that  the  defend-  which  was  painted  on  the  sides  of  all 
ant  imitated  the  trade-marks  or  labels  his  wagons.  The  defendant  having 
of  the  plaintiffs,  or  otherwise  attempted  painted  the  same  on  his  wagons,  an  in- 
to deceive  the  public.  It  was  held  that,  junction  was  granted  against  him. 
although  there  was  a  probability  that  Joseph  Thorley  for  many  years  man- 
the  public  would  be  excessively  misled  ufactured  and  sold  extensively  an  arti- 
by  the  similarity  of  the  *  names,  the  cle  called  "  Thorley's  Food  for  Cattle." 
plaintiffs  were  not  entitled  to  an  in-  His  executors  continued  the  business, 
junction  restraining  the  defendants  Shortly  after  his  death,  a  company 
from  using  the  name  of  "John  Turton  was  formed  by  other  persons  under 
&  Sons."  the  name  of  J.  W.  Thorley's   Cattle 

In  Jennings  ♦!;.  Johnson,  37  Fed.  Rep.  Food  Company,  in  which  J.  W.  Thor- 

364,  the  plaintiff  was  entitled  to  manu-  ley,  a  brother  of  Joseph  Thorley,  took 

tacture  "Johnson's  Anodyne  Liniment,"  a  one-shilling  share.  J.  W.  Thorley  had 

which  had  been  manufactured  and  sold  been  employed  by  Joseph  Thorley,  and 

for  over  fifty  years,  put  up  in  certain  knew  the  secret  of   the  manufacture, 

sized  bottles,  etc.,  and  with  also  a  fac-  and  was  employed  by  the  company  to 

simile  of  the  name  of  A.  Johnson.    De-  conduct    it.    The  company  sold    the 

fendant's  article  was  called  "Johnson's  same  article  under  the  name  of  "  Thor- 

Anodyne  Liniment,"  and  appeared  in  ley's  Food  for  Cattle."    James,  L.  J., 

the    same  sized  bottles,  etc.,  but  bore  said :    "  I   am,  therefore,  of   opinion, 

the  name  of "  F.  E.  Johnson."    There  that  in  this  case  what  the  defendant 

was  evidence  of  actual  deception.    The  company  have  done  has  been  calcu- 

defendant  was  restrained.  lated  to  deceive,  and  I  am  bound  to 

In  William  Rogers  Mfg.  Co.  v^ Simp-  say,  in  my  judgment,  I  have  no  doubt 

son,  54  Conn.  527,  the  complainant  cor-  was  from  the  first  intended  to  deceive 

poration,  having    procured    the  right  the  persons   purchasing  their  article 

from  William  Rogers,  Sr.,  who  had  a  into  the  belief  that  they  were  purchas- 

great  reputation  as  a  silverware  manu-  ing  the  article  which  Joseph  Thorley 

facturer,  to  manufacture  and  stamp  his  had    formerly    manufactured    at    the 

name  on  silverware,  asked  for  an  in-  works  which   had  attained  the  great 

junction  to  restrain  the  defendant  cor-  reputation  which  Thorley^'s  manufac- 

poration     from   using  the  same  name,  ture  appears  to  have  obtamed."     Mas- 

•*  William  Rogers,"  on  their  silverware,  sam  v.  Thorley's  Cattle  Food  Co.,  14 

the  defendant  corporation  having  pro-  Ch.  Div.  748 ;  6  Ch.  Div.  574.    After 

cured  the  right  from  William  Rogers,  commenting  on  James  v.  James,  L.  R., 

Jr.,  whose  reputation  was  also  valuable.  13  Eq.  Cas.  421,  cited  infra,,  this  note. 

An  injunction  was  refused,  as  the  state-  the  judge  refuses  to  be  bound  by  it. 

ments  were  not  made  with  a  fraudulent  Devlin  and  others  were  engaged  in 
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the  clothing  business  and  under  the  defendants,  Meneelj  and  Kimberly,  en- 
name  of  *'  Devlin  &  Co."  The  defend-  tered  into  a  partnership  under  the  name 
ant  was  engaged  in  the  same  business,  of  "  Meneely  &  Kimberly  "  for  manu- 
and  was  enjoined  from  using  the  sign  facturing  bells  at  Troj,  and  stamped 
to  deceive.  Devlin  v.  Devlin,  69  N.  upon  them  **  Meneely  &  Kimbcrlj, 
Y.  212;  25  Am.  Rep.  173.  Troy,  N.  Y."    An  injunction  against 

In  England  v.  New  York  Publishing  defendants  was   refused.     Rapallo,  J., 

Co.,  8  Daly  (N.  Y.)  375,  the  plaintiff  said:   "Every   man    has   the  absolute 

had   his  name  changed  from   Henry  right  to  use  his  own  name  in  his  own 

Carter  to  Frank  Leslie,  and  published  business,  even  though  he  may  thereby 

various    newspapers    under    titles    of  interfere  with  or  injure  the  business  of 

which    the  words  "  Frank    Leslie's  *'  another  person  bearing  the  same  name, 

formed,  in  each  instance,  a  part.    The  providing  he  does  n^t  resort  to  any  ar- 

defendant's  name  is  Frank  Leslie  and  tifice  or  contrivance  for  the  purpose  of 

he  is  a  son  of  the  plaintiff.    He  organ-  producing  the  impression  that  the  es- 

ized  a  corporation  under  the  name  of  tablishments  are  identical,  or  do  any- 

the  New  York  Publishing  Co.,  com-  thing  calculated  to  mislead.     Where 

menced    the    publication  of  a  paper,  the  only  confusion  created  is  that  which 

entitled  **Frank  Leslie,  Junior's,  Sport-  results  from  the  similarity  of  the  names, 

ing  and  Dramatic  Times."     An  injunc-  the  courts  will  not  interfere.     A  per- 

tion   against    defendant  was    refused,  son  cannot  make  a  trade-mark  of  his 

because  -  he  was  entitled  to  use  the  own  name,  and  thus  obtain  a  monopoly 

name  Frank  Leslie.  of  it  which  will  debar  all  other  persons 

In  Prince  Metallic  Paint  Co.  v.  Car-  of  the  same  name  from  using  their  own 

1k>n  Metallic  Paint  Co.,  Codd.  Dig.  of  names  in  their  own  business." 

Trade-Marks  200,  the  plaintiffs   were  Lieu  tenant  James  had  in  vented  a  horse 

manufacturers  of  paint  and  used  as  a'  blister  known  as  "  Lieutenant  James* 

trade-mark  **  Prince's  Metallic  Paint."  Horse  Blister."     It  was  manufactured 

The  '  defendants  were    brothers,  who  by  himself  and  he  conveyed  it  to  per- 

manufactured  and  sold  a  paint  marked'  sons  in  trust  for  some  members  of  his 

**  Prince  Bros.  Iron  Ore  Paint."     An-  family.     Another  person  of  the  name 

injunction  was  refused;  but  see  opin-  of   James,  a  member  of  the  family, 

fon  of  the  court  of  appeals,  N.  Y.  1893.  made  it  after  the  death  of  Lieutenant 

In  Gilman  v.  Hunnewell,  122  Mass.  James  and  sold  it  under  the  same  name. 
139,  the  plaintiffs,  as  assignees  of  John  It  was  held  by  the  master  of  the  rolls, 
L.  Hunnewell,  manufactured  certain  Lord  Romilly,  that  although  that  could 
medicines  called  '*  Hunnewell's  Electric  not  be  done  miring  the  lifetime  of  Lieu- 
Pills,"  etc.  The  defendants,  Edwin  tenant  James,  it  could  be  done  after  his 
Hunnewell  and  another,  manufactured  death.  James  v.  James,  L.  R.,  13  Eq. 
similiar  medicines,  called  "  Hunnewell's  Cas.  421.  See  the  opinion  of  Lord 
Family  Pills,"  etc.,  etc.  There  being  Justice  James  in  Massam  r.  Thorley's 
no  proof  of  fraud  on  the  part  of  the  Cattle  Food  Co.,  14  Ch.  Div.  748,  cited 
defendants,  or  any  representation  that  supra^  this  note,  where  he  repudiates 
the  medicines  made  by  them  were  manu-  the  doctrine  laid  down  above, 
factured  by  the  plaintiffs,  an  injunction  In  Faber  v,  Faber,  49  Barb.  (N.  Y.) 
Ivas  refused.  '  357,  the  complainant  was  the  manufac- 
■  In  Decker  v.  Decker,  52  How.  Pr.  (N.  turer  of  the  "A.  W.  Faber  "  lead  pencil; 
Y.  Supreme  Ct.)  218,  the  plaintiffs  were  the  defendant,  of  the  "Faber"  lead 
manufacturers  of  pianofortes,  under  the  penciU  The  relief  asked  was  refused, 
firm  name  of  "  Decker  Bros."  The  as  each  had  a  perfect  right  to  use  his 
defendants  were  also  manufacturers  of  own  name  in  his  business,  and  any 
pianofortes  and  called  theirs  the  injury  which  the  plaintiff  had  suffered, 
"Decker  "  piano.  A  motion  for  an  in-  or  might  suffer,  by  such  use  of  the  de- 
junction  by  plaintiffs  was  refused  on  fendant  Faber's  name  merely,  must  be 
the  ground  that  the  name  was  not  em-  received  as  damnum  absque  injuria. 
ployed  by  defendants  for  the  purpose  In  Clark  v,  Clark,  25  Barb.  (N.  Y.) 
of  deception,  or  with  a  view  to  mislead  76,  the  plaintiffs  were  manufacturers  of 
the  public  or  injure  the  plaintiff.  "  Clark's  "   spool  cotton,  and  on  the 

In   Meneely  v. -Meneely,  62   N.  Y.  spools  were  four  concentric  circles;  the 

427 ;  20  Am.  Rep.  489,  the   plaintiffs  defendant  was  also  the  manufacturer  of 

were  manufacturers  of  bells  at  Troy,  cotton  called  by  his  own  name,  "Clark,** 

Netv    Torky  and  stamped   upon   them  and  he  also  used  the  concentric  circles 

**  Meneely's,  West  Troy,  N.  Y."     The  on  the  end  of  the  spool.     It  was  held 
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c.  Fraudulent  Use  of  a  Competitor's  Name. — Almost  any 

unauthorized  use  of  the  name  of  a  rival,  will  be  enjoined.  An 
employ^,  on  leaving  a  former  employer  and  setting  up  the  same 
business  for  himself,  will  not  be  permitted  to  state  that  he  was 
formerly  with  his  employer,  unless  authorized  to  do  so,  or  unless 
he  makes  the  statement  in  his  publications  in  such  a  manner  as 
to  avoid  all  danger  of  deceiving  the  public  or  causing  them  to  fall 
into  the  belief,  when  purchasing  from,  or  employing,  him,  that 
they  are  purchasing  from,  or  employing,  his  former  employer.* 

that  the  defendant  had  a  perfect  right  manufacture  of  linen  paper,  and  estab- 

to  use  his  own  name,  but  he  should  lished  the  firm  of  Wm.  H.  Ward  &  Co., 

change  the  concentric  circles  and  the  engaged  in  the  same  business.      An  ac- 

colors.  tion  was  brought  to  enjoin  defendants 

In  Taylor  v,  Taylor,  33  Eng.  L.  &  from    placins    the    words    **  Marcus 

Eq.  a8i,  the  plaintiffs  were  manufac-  Ward's  Son  "on  their  goods,  and  the 

turers  of  thread  which  was  marked  expression  "  Late  of  the  firm  of  Marcus 

•*  Taylor's  Persian  Thread."    The  de-  Ward  &  Co."  on  their  sims,  bill  heads, 

fendant  began  to  mark  his  thread'*  Taj'-  etc.    The  facts  being  that  defendant 

lor's  Persian  Thread,"  and  otherwise  to  was  a  son  of  Marcus  Ward,  and  that  he 

imitate  the  plaintifi's  trade-mark.    An  was  lately  a  member  of  the  firm  named, 

injunction  was  granted.  It  was  held  that  plaintiff  was  not  enti- 

In  Hollo  way  v.  Holloway,  13  Beav.  tied  to  an  injunction. 

309,  the  plaintiff,  Thomas  Holloway,  In  Devee  v.  Mason,  W.  N.  1877,  p. 

sold  a  medicine  as  "  Holloway's  Pills."  23,  the  plaintiffs  had  acquired  the  right 

The  defendant,  Henry  Holloway,  com-  to  place  the  name  of  "  Brand  &  Co.," 

menced  selling  pills  as  "  H.  Holloway 's  on  all  packets  of  beef  essence.     The 

Pills,"  put  in  boxes,  etc.,  similar   to  defendant,  one  Mason,  who  had  been  in 

the  plaintiff's,  and  with  a  view  of  pass-  the  employ  of  the  plaintiff,  left  and 

ing  off  his  pills  as  the  plaintiffs.     He  started  in  business  with  one  Brand,  un- 

was  restrained  by  an  injunction.  der  the  name  of  "  Brand  &  Mason." 

In  Croft  V,  Day,  7  Beav.  84,  Day,  When  proceedings  were  taken  against 
who  was  the  original  manufacturer  of  the  defendant  he  changed  the  firm  name 
Day  &  Martin's  Blacking,  having  died,  to  **  Mason  &  Brand,"  and  shortly  aft- 
his  executors  continued  the  business,  erward  Brand  refused  to  stay  in  the 
A  nephew  of  Day,  named  Da}',  having  business.  It  was  held  that  during  the 
obtained  the  authority  of  one  Martin  continuance  of  the  partnership  it  was 
to  use  his  name,  sold  blacking  as  of  the  impossible  to  prohibit  entirely  the  use 
manufacture  of  Day  &  Martin,  in  bot-  of  the  latter's  name  in  business,  but  not 
ties,  and  with  labels  having  a  general  after  the  retirement  of  Brand ;  and  de- 
resemblance  to  those  of  the  original  fendant,  who  had  an  agent  in  the  same 
firm.  In  granting  an  injunction  against  street  as  plaintiff's  store,  and  had  over 
the  defendant,  Lord  Langdale  said  :  the  shop  '* Agent  for  Mason  &  Brand's 
"He  has  a  right  to  carry  on  the  busi-  Essence  of  Beef,"  the  word  agent,  being 
ness  of  a  blacking  manufacturer  hon-  in  small  letters,  and  the  other  being  in 
estly  and  fairly ;  he  has  a  right  to  the  large  letters,  was  calculated  to  deceive, 
use  of  his  own  name;  I  will  not  do  any-  A  trader,  who  has  been  a  manager  or 
thing  to  debar  him  from  the  use  of  that,  a  partner  in  a  firm  of  established  repu- 
or  any  other  name  calculated  to  benefit  tation,  has  a  right,  on  setting  up  an  in- 
himself  in  an  honest  way  ;  but  I  must  dependent  business,  to  make  known  to 
prevent  him  from  using  it  in  such  a  the  public  that  he  has  been  with  that 
-way  as  to  deceive  and  defraud  the  pub-  firm ;  but  he  must  take  care  not  to  do 
lie,  and  obtain  for  himself,  at  the  ex-  so  in  a  way  calculated  to  lead  the  pub- 
pense  of  the  plaintiffs,  an  undue  and  lie  to  believe  that  he  is  carrj'ing  on  the 
improper  advantage."  business  of  the  old  firm,  or  in  any  way 

1.  Fullwood  t>,  Fullwood,  9  Ch.  Div.  connected  with  it.     It  was  accordingly 

176.   In  Ward  v.  Ward  (Supreme  Ct.),  held  that  the  defendant  Pottage,  who 

15  N.  Y.  Supp.  013,  the  defendant  with-  set  up  a  shop  only  a  few  doors  from  the 

drew  from  the  firm  of  Marcus  Ward  &  plaintiff's  shop,  and  printed  over  the 

Co.,  Limited,  which  was  engaged  in  the  door  the   words,   "  S.    Pottage,   from 
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Hookham  and  Pottage,"  would  be  re-  Gin."      The  defendants    appropriated 

strained  as  this  course  was  calculated  the  plaintiff's  name,  and  also  a  style  of 

to  deceive  the   public.     Hookham  v.  bottle  and  label  resembling  the  plain- 

Potta|;e,  8  Ch.  App.  91.  tiiT's.  It  was  held  that  their  so  doing  was 

In  Wolfe  V.  Barnett,  24  La.  Ann.  97,  calculated  to  deceive  and  mislead  the 

the  plaintiff  manufactured  his  gii\  in  public,  and  an  injunction  was  eranted. 
^<7//ai»<^and  called  it  "Wolfe's  Aromatic        In  Williams  v.  Osborne,  13  L.  T.  N. 

Schiedam  Schnapps."    The  defendant  S.  498,  the  defendants,  Osborne,  Bauer 

manufactured  and  sold  an  inferior  grade  and  Cheeseman,  had  all  been  employed 

of  gin  and  called  it  bj  the  same  name,  in  different  capacities  hy  Robert  Hen- 

An   injunction  was  granted.    To  the  drie  in  his  business  of  manufacturing 

same  effect  is  Burke  v,  Cassin,  45  Cal.  perfumery,  and   after  Hendrie's  death 

467;  13  Am.  Rep.  204.  they  established  a  business  of  their  own 

In  Stonebraker  v.  Stonebraker,  33  under  the  style  of  "  Osborne,  Bauer  and 
Md.  252,  the  complainant,  Henry  Stone-  Cheeseman,''  and  printed  in  large  let- 
braker,  was  the  manufacturer  of  various  ters  over  the  window  of  the  shop,  **  Os- 
medicines  and  used  certain  labels  and  borne,  Bauer  and  Cheeseman,  from  the 
trade-marks,  his  name,  '*  Stonebraker,"  late  R.  Hendrie."  The  court  held 
prefacing  the  name  of  the  medicine,  that  there  was  no  deception,  and  an  in- 
The  defendants  thereupon  fraudulently  junction  was  refused, 
enjoyed  the  manufacture  of  medicines  In  Southorn  v,  Reynolds,  12  L.  T. 
and  marked  their  goods  with  labels  and  N.  S.  575,  the  plaintiff  was  the  manu- 
trade-marks  similar  to  the  complainant,  facturer  of  pipes  called  **  Southorn's 
they  having  gotten  a  brother  of  the  Broseley  Pipes."  The  defendant  pro- 
complainant,  named  Dr.  A.  S.  Stone-  cured  a  person  by  the  name  of  Southorn 
braker,  to  go  in  partnership  in  order  from  Broseley  to  make  pipes,  and 
to  use  his  name.  An  injunction  was  stamped  on  his  goods  ^  Reynolds'  purl- 
granted,  fied  clay  pipes,  made     by    Southorn 

In  Lee  v,  Haley,  5  Ch.  App.  155,  the  from  Broseley."  An  injunction  was 
plaintiffs  were  the  proprietors  of^^^'The  granted  to  restrain  defendant  from  imi- 
Guinea  Coal  Company,  at  No.  22  Pall  tating  the  trade-mark  of  the  plaintiff. 
Mall."  The  defendant,  who  had  been  Peterson  and  Humphrey  were  in 
their  manager,  set  up  a  rival  business  business  in  Broadway  and  failed.  Each 
under  the  name  of  "The  Pall  Mall  afterwards  went  into  business  on  his 
Guinea  Coal  Company."  The  court  own  account,  Humphrey  at  the  former 
said:  "It  is  a  fraud  on  the  part  of  the  store  in  Broadway,  and  Peterson  in 
defendant  to  set  up  a  business  un-  Canal  street.  Before  the  failure  there 
der  such  a  designation  as  is  calculated  was  a  broad  sign  over  the  door,  "  Peter- 
to  lead,  and  does  lead,  other  people  to  son  &  Humphrey,"  and  also  one  over 
suppose  that  his  business  is  the  business  the  second  story  of  the  store.  Humphrey 
of  another  person."  having  refused  to  remove  the    signs, 

Robert  Scott  and  Walter  Scott  car-  an  injunction  was  applied  for.  Just 
ried  on  business  at  Nithsdale  Mills,  before  the  injunction  was  applied  for, 
Dumfries,  and  also  at  Glasshouse  the  defendant  had  painted  on  the  sign 
Street,  in  partnership,  under  the  firm  above  the  door,  "  Humphrey  &  Co.," 
name  of  R.  and  W.  Scott.  By  agree-  and  the  word  "  formerly,"  so  as  to  read 
ment  of  dissolution,  neither  party  was  "  Humphrey  &  Co.,  formerly  Peterson 
to  use  the  name  of  the  firm  except  so  &  Humphrey."  An  injunction  was 
far  as  might  be  necessary  in  winding  up  gp-anted  against  the  use  of  the  sign  over 
the  affairs.  R.  Scott  made  over  his  the  second  story,  but  not  against  the 
business  at  Nithsdale  and  Glasshouse  one  over  the  door.  Peterson  v.  Hum- 
Street  to  the  defendants,  who  at  their  phrey,  4  Abb.  Pr.  (N.  Y.  Supreme 
premises  at  Glasshouse  Street,  made  use  Ct.)  394. 

of  the  inscription, "Scott  and  Nixon,  Shrimpton  and  Hooper  were  in- 
late  R.  and  w.  Scott  of  N."  An  in-  ventors  and  manufacturers  of  needles; 
junction  was  granted  restraining  them  and  had  marked  on  their  packages 
from  using  that  inscription,  inasmuch  "  Shrimpton  and  Hooper."  Laight,  the 
as  it  amounted  to  the  business  of  the  defendant,  was  given  the  privilege  by 
late  firm.  Scott  v.  Scott,  16  L.  T.  N.  one  David  Shrimpton  Turvey,  of  using 
S.  143.  his  name ;  he  abridged  the  name  and 

In  Bininger  i'.  Wattles,  28  How.  Pr.  placed   on   his    packages,  "  Shrimpton 

(N.  Y.  C.  PI.)  206,  the  plaintiff  sold  gin  Turvey."    An  injunction  was  granted. 

called  "  Bininger's  Old  London  Dock  Shrimpton  v,  Laight,  18  Beav.  164. 
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d.  Agreement  by  One  Person  to  Permit  Another  to 
Use  His  Name. — An  agreement  by  one  person  to  permit  another 
person  to  use  his  name  will  be  upheld,  provided  it  is  made  in 
good  faith,  and  the  name  is  used  without  fraudulent  intention 
or  deception  of  the  public.  The  usual  cases  in  which  this  has  oc- 
curred are  those  where  a  manufacturer  or  vendor  has  sold  out  his 
factory  or  place  of  business  and  his  business,  and  has  at  the  same 
time  sold  the  right  to  use  his  name  as  a  trade-mark  upon  the 
goods  manufactured.  If  the  contract  also  specifies  that  the  person 
selling  the  right  to  use  his  name  shall  not  engage  in  the  same  busi- 
ness subsequently  and  use  his  name  upon  his  goods,  such  a  con- 
tract would  be  sustained  to  the  extent  of  enjoining  the  bearer  of 
the  name  from  using  his  own  name  upon  goods  of  the  same  class 
of  his  own  manufacture.  But  the  contract  would  be  strictly  con- 
strued.^ 

Where  a  father  had  for  many  years  goods.    It  was  held  that  an  action  on 

exclusivelj  sold  an  article  under  the  ti-  the  case  would  lie  against  the  defend- 

tie  of  "Burgess's  Essence  of  Anchovies/'  ants. 

the  court  would  not   restrain   his  son  1.  Probasco  and  Oakes  manufactured 

from  selling  a  similar  article  under  that  and  sold  candies  under  the  name  of 

name,  no  fraud  being  proved ;  but  he  *'  Oakes'  Candies."    Oakes  sold  out  to 

was  restrained  from  continuing  the  use  Probasco,  including  in  the  bill  of  sale 

of  the  words,  '*  late  of  107,  Strand,"  and  the  right  to  use  his  name.     He  then 

from  continuing  on  the  sides  of  his  shop  entered  the  employ  of  Probasco,  and 

door  the  plate  with  the  words,  **  Bur-  continued   therein   for  several  years, 

gess's  Fish   Sauce  V^arehouse,  late  of  superintending  the  making  of  the  can- 

107,   Strand.'*     Burgess  v.   Burgess,  3  dies,  during  which  time  Probasco  de- 

De  G.  M.  &  G.  806.  vised  and  used  a  trade-mark  consisting 

Lundy,  Foot  6L  Co.  were  manufac-  of    two    oak    trees,  with     the  words 

turers  of  snuffs,  and  the  defendant,  A.  ^  Oakes'  Candies  "  printed  across  them. 

Lea,  was  a  workman  in  their  employ.  Oakes    subsequently  quit    Probasco's 

Lea  left  and  started  in  the  same  busi-  service,  and  several  years  later  the  lat- 

ness,  placing  as  a  showboard  over  his  ter  sold  the  business,  together  with  the 

door,  *'A.  Lea,  late  of  Lundy,  Foot  &  right  to  use  the    trade-mark.    Peter 

Co.,"  and  also  using  labels  on  his  can-  Oakes  applied   for  an  injunction,  but 

isters,  etc.,  much  resembling  the  plain-  was    refused,    as  defendants  had  the 

tiff's.    An  injunction  was  refused.  Foot  right  to  use  the  name,  having  acquired 

V,  Lea,  13  Ir.  Eq.  484.  it  by  legal  transfer  from  their  prede- 

In  Clark  t\  Freeman,  11  Beav.  112,  cessors.     Oakes  v.  Tonsmierre,  49  Fed. 

the  plaintiff,  Sir  James  Clark,  was  a  Rep.  447. 

very  eminent  physician,  practicing  in  The  property  of  Fish  Bros.,  wagon 

London,  and   physician  in  ordinary  to  manufacturers,    passed  by   successive 

Her  Majesty.    He  had  devoted  especial  changes  until  it  was  known  as  the  Fish 

attention  to  the  treatment  of  consump-  Bros.    Wagon    Company.    The   Fish 

tive  diseases.  The  defendant,  Freeman,  brothers  remained  in  the  business  and 

a  chemist  and  druggist  in  the  neighbor-  became  directors  and  officers  of  the 

hood  of  London,  had  recently  been  of-  new  company.     During  all  this  time 

fering  for  sale  and  extensively  advertis-  the  products   were    advertised    under 

ing  certain  pills,  which  he  called  "  Sir  the  trade-marks,  ''  Fish  Bros.,"  "  Fish 

T.  Clark's  Consumption  Pills."     An  in-  Wagons,"  etc.    Several  years  after  the 

junction  was  refused  by  the  master  of  organization  of  the  company,  the  Fish 

the  rolls.  Lord  Langdaie.  brothers  withdrew  therefrom,  and  set 

In  Rogers  v.  Nowill,  5  C.  B.  109 ;  57  up  on  their  own  account,  under  the  firm 

£.  C.  L.  Ill,  the  plaintiffs  were  manu-  of  Fish  Bros.  &  Co..   In  an  action  by 

facturers  of  cutlery,  and  used  theirname  the  corporation  against  Fish  Bros.  & 

as  a  trade-mark.  The  defendants  man-  Co.,  it  was  held  that  the  plaintiff  owned 

ufactured   and    sold    cutlery  with  the  the  good-will  of  the  business,  including 

plaintiff's  trade-mark  printed  on  their  the  right  to  use  the  Fish  trade- marks. 
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e.  Corporation  Names. — Corporations,  being  artificial  legal 
entities,  having  no  other  personality  than  that  created  by  their 
organization,  the  whole  identity  of  the  corporation  resides  in  its 
name.  It  is  that  by  which  it  exists.  The  names  of  corporations,  as 
a  general  rule,  are  peculiar  and  somewhat  arbitrary,  and  there  is  no 
necessity  for  one  corporation  adopting  the  same  name  as  another. 
To  do  so,  therefore,  is  generally  a  strong  indication  of  an  intention 
to  defraud  the  first  user  of  the  name,  and  gives  rise  to  a  great 
danger  of  deception  of  the  public.  The  remedy  for  such  a  condi- 
tion of  affairs  is  so  easy  that  the  courts  will  not  often  hesitate  to 
require  a  corporation  to  change  its  name,  if  it  is  too  much  like 
that  of  a  rival  who  complains.  This  rule,  however,  is  subject 
to  the  limitation  that  even  a  corporation  in  its  corporate  name 
cannot  so  monopolize  the  name  of  a  common  article,  such  as 

Fish  Bros.  Waeon  Co.  v.  La  Belle  per  Box,"  having  hired   from  a  man 

Wagon  Works,  82  Wis.  546.  named    Sawin    the   right  to    use   his 

Jones  having  succeeded  to  the  busi-  name.  An  injunction  was  granted, 
ness  of  Nathan  Winslow,  who  was  in  In  Kidd  v,  Johnson,  100  U.  S.  617, 
the  canning  business  and  used  as  a  the  appellee,  having  purchased  the 
trade-mark  "  Winslow*s  Green  Corn,"  trade-mark  "  S.  N.  Pike's  Magnolia 
and  other  marks,  sold  his  manufactur-  Whiskey,"  was  held  entitled  to  restrain 
ing  establishment,  good-will,  trade-  others  from  using  the  same, 
marks,  etc.,  to  the  use  of  which  Sy-  Three  brothers  by  the  name  of 
monds  and  another  eventually  became  Rogers  became  associated  with  the  peti- 
entitled.  Jones  subsequently  engaged  tioners  in  the  manufacture  of  plated 
in  the  same  business  and  commenced  spoons  and  forks,  using  as  their  trade- 
using  the  same  trade-mark.  He  was  mark  **i847,  Rogers  Bros.  A  i."  The 
restrained  by  injunction.  Symonds  r\  respondent,  Parker,  acquired  the  right 
Jones,  82  Me.  302.  from  other  persons  named  Rogers,  to 

Where  one  Le  Page  sells  his  right  stamp  that  name  on  plated  spoons  and 

to   manufacture   and    sell   "  Le  Page's  forks    manufactured    by    himself   and 

Liquid  Glue,"  and  then  commences  a  them,  and  stamped  the  goods  so  manu- 

new  business   and    manufactures  *'Le  factured  **  C.  Rogers  Bro.  A  i"and'*C. 

Page's  Improved  Liquid  Glue,"  he  will  Rogers  &  Bros.   A    i."     It  was    held 

be   restrained  by    injunction.     Russia  that  the  petitioners  were  entitled  to  an 

Cement  Co.  v.  Le  Page,  147  Mass.  206.  injunction  restraining  the  further  use 

See  also  Le  Page  Co.  v.  Russia  Cement  of  the  respondents*  marks,  as  they  were 

Co.,  51  Fed.  Rep.  941.  calculated  to  deceive.    Meriden  Britan- 

Frazer  was  the  manufacturer  of  an  nia  Co.  t;.  Parker,  39  Conn.  450;  12  Am. 

axle  grease    called    "Frazer's   Axle  Rep.  114. 

Grease."      He  sold  his  business  and  Hallett  sold  the  use  of  his  name  to 

the  right  to  use  his  name   to    others,  Cumston,  and  Cumston  manufactured 

who  incorporated   a  company    called  pianofortes  marked  **  Hallett  &  Cums- 

"The  Lubricator  Company."     Frazer  ton."    On   Cumston's    death,  his  son 

soon  after  made  a  new  grease  and  took  continued   to  manufacture  pianofortes 

out  a  patent  on  it,  and  called  it  "  Supe-  with  the  same  mark.     Hallett  forbade 

rior  Axle  Grease,"  made  by  Frazer  &  him  to  use  his  name,   and   Cumston's 

Co.     An  injunction   was  granted    re-  son   replied  that  he  had  bought  from 

straining  him,   etc.    Frazer  v.  Frazer  another  person  named  Hallett  the  right 

Lubricator  Co.,  121  111.  147.  to  use  his  name.     It  was  held  that  Hal- 

In  Sawyer  v.  Kellogg,  7  Fed.  Rep.  lett  could  not  maintain  a  bill  in  equity 

720,  the  complainant  was  the  manufac-  against  Cumston's  son    setting    forth 

turer  of  blueing,  and  used   as  a  label  these  facts,  either  to  restrain  the  use  of 

**  Sawyer's   Crystal    Blue  and    Safety  "  Hallett  &  Cumston,"  as  an  infringe- 

Box."    The  defendant,  Kellogg,  manu-  ment  of  a  trade-mark,  or  to  restrain 

factured  a  similar  article  and  used  as  a  the  use  of  his  name,  unless  it  was  shown 

label,  *'  Sa win's  Soluble  Blue  and  Pep-  that  the  defendant  used  the  name  of 
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Goodyear's  India  Rubber,  as  to  prevent  another  company  from 
employing  the  same  words  as  a  part  of  its  name.* 

7.  Vames  of  Pnblicatioiu. — The  names  of  publications  may  be 
protected  as  trade-marks  *   provided  they   are  to  some   extent 

Hallett  with  intent  to  represent  it  to  be  "The   Best  Brewing    Co.,"   or  "The 

the  name  of  the  plaintiff,  and  thereby  Best  Brewing  Co.'s  Export  Beer,"  may 

to  defraud  and  injure  him.     Hallett  v.  be  restrained  at  the  suit  of  the  Philip 

Cumston,  no  Mass.  29.  Best  Brewing  Company,  who  uses  sim- 

1.  In  Koehler  v,  Sanders,  122  N.  Y.  ilar  labels.     U.  S.  t;.  Roche,  i  McCrary 

6)5,  the  court  held  that  there  could  be  (U.S.)  385. 

no  exclusive  proprietarj'  interest  in  the  "The  Rubber  Comb  and  Jewelry 
use  of  the  words  "  International  BanlL-  Company,"  although  the  corporate 
ing  Company,"  which  was  the  firm  name  of  the  defendant,  is  an  intringe- 
name  of  a  partnership  concern  dealing  ment  of  the  plaintifiTs  trade-mark, 
in  foreign  government  bonds,  because  "  India  Rubber  Company,"  and  will  be 
they  were  purely  descriptive  of  the  restrained.  India  Rubber  Co.  v.  Rub- 
business  conducted.  ber  Comb,  etc.,  Co.,  45  N.  Y.  Super. 

In  Goodyear  India  Rubber  Glove  Ct.  258. 
Mfg.  Co.  V,  Goodyear  Rubber  Co.,  128  In  Holmes  v.  Holmes,  etc.,  Mfg.  Co., 
U.  S.  59S,  it  was  held  that  the  words  37  Conn.  278;  9  Am.  Rep.  324,  the  peti- 
**  Goodyear  Rubber  Company  "  would  tioners  were  organized  under  the  joint- 
not  be  protected  as  a  corporate  name,  stock  laws  of  this  state,  by  the  name 
Field,  J.,  said:  "  Names  which  are  thus  of  "  Holmes,  Booth  &  Haydens,"  for 
descriptive  of  a  class  of  goods  cannot  the  purpose  of  manufacturing  and  deal - 
be  exclusively  appropriated  by  anyone,  ing  in  brass  and  other  metal  goods. 
The  addition  of  the  word  *  C5ompany '  Some  years  afterward  a  corporation 
only  indicates  that  parties  have  formed  was  formed  called  "The  Holmes,  Booth 
an  association  or  partnership  to  deal  in  &  Atwood  Mfg.  Co., "  some  of  the 
such  goods,  either  to  produce  or  sell  stockholders  of  the  first  having  gone 
them."  into  the  second.    The  defendant  cor- 

In  Celluloid  Mfg.  Co.  v.  Cellonite  poration  was  restrained  from  using  its 
Mfg.  Co.,  32  Fed.  Rep.  94,  the  plaintiff  name.  Carpenter,  J.,  said  :  "That  any 
was  incorporated  in  1871  as  the  "Cel-  name,  symbol,  or  device  adopted  by 
luloid  Manufacturing  Company."  The  an  individual,  corporation,  or  business 
defendant  was  incorporated  in  1886  by  firm,  for  the  purpose  of  designating 
the  name  of  the  "  Cellonite  Manufac-  the  origin  and  ownership  of  goods 
turing  Company."  An  injunction  was  manufactured  by  them,  will  be  pro- 
granted  against  the  defendant  corpora-  tected  as  a  trade-mark,  is  well-settled 
tion.  Bradley,  J.,  said :  "  The  fact  that  law.  The  name  of  a  corporation  or 
both  are  corporate  names  is  of  no  con-  partnership,  accomplishing  the  same 
sequence  in  this  connection.  They  are  object,  will  be  protected  upon  the  same 
the  business  names  by  which  the  parties  principle." 

are  known,  and  are  to  be  dealt  with  The  corporate  name,  "The  Oregon 

precisely  as  if  they  were  the  names  of  Central  Railway  Company  "  is  a  valid 

private  firms  or  partnerships.     The  de-  trade-mark.    Newby  v,  Oregon  Cent, 

fendant's  name  was  of  its  own  choosing,  R.  Co.,  Deady  (U.  S.)  609.    Deady,  J., 

and,  if  an  unlawful  imitation  of  the  saying:    "The  corporate   name  of  a 

complainants,  is  subject  to  the  same  corporation  is  a  trade-mark  from  the 

rules  of  law  as  if  it  were  the  name  of  an  necessity  of  the  thing,  and  upon  every 

unincorporated  firm  or  company."   See  consideration   of   private    justice   and 

also  Celluloid    Mfg.  Co.  v.  Read,  47  public  policy,  deserves  the  same  con- 

Fed.  Rep.  712.  sideration  and  protection  from  a  court 

In  Insurance  Oil  Tank  Co.  v.  Scott,  of  equity.    Under  the  law,  the  corpo- 

33  La.  Ann.  946;  39  Am.  Rep.  286,  it  rate  name  is  a  necessary  element  of  the 

was  held  that  a  corporation,  as  well  as  corporation's  existence ;   without  it  a 

a  private  individual,  is  entitled  to  have  corporation  cannot  exist."     See  Lon- 

its  trade-mark,  and  may  sue  for  its  in-  don,  etc.,  Assur.  Soc.  v.  London,  etc., 

frineement.      The  words  "Insurance  L.  Ins.  Co.,  11  Jur.  938. 

Oil  "  were  accordingly  held  to  be  a  valid  2.  In  Munro  v.  Tousey,  129  N.  Y.  38, 

trade-mark.  Gray,  J.,  said  :  "  The  question,   then, 

The  use  of  a  label,  bearing  the  words  which  we  have  actually  presented,  is 
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whether,  "by  the  appropriation  and  use  trade-mark  of  the  plaintiff,  and  that  he 
of  the  name  '  Old  Sleuth '  to  designate  had  the  exclusive  right  to  the  use  of 
his  serial  publications  of  detective  sto-  such  picture ;  and  that  the  acts  of  the 
ries,  the  plaintifT  has  acquired  a  proper-  defendants  in  publishing  the  said  pie- 
ty right  in  the  word  *  Sleuth,'  which  ture  constituted  an  infringement  of  the 
the  law  will  protect  against  the  use  of  plaintiiTs  trade-mark.  The 
bj  others  in  entitling  works  of  fiction,  main  question  presented,  then,  is :  Had 
I  think  we  cannot  agree  with  the  court  the  plaintiff  a  trade-mark  in  the  said 
below  in  such  a  view.  There  is  no  picture  ?  .  .  .  We  fail  to  see  upon 
proof  to  support  a  finding  of  an  inten-  what  theory  a  trade-mark  can  arise  out 
tion  on  the  part  of  the  defendant  to  de-  of  the  circumstances  which  are  here 
fraud  the  plaintiff,  or  the  public,  except  mentioned.  .  .  .  The  picture  or  de- 
as  it  may  be  inferred  by  the  court  from  sign  which  appeared  as  the  frontispiece 
the  mere  use  of  the  name  *Sleuth.'  .  .  .  of  the  first  story  published,  never  was 
That  the  plaintiff  would  be  entitled  to  attached  to  any  other  book  or  story,  but 
the  protection  of  the  law  against  the  in  all  instances  was  used  as  a  frontis- 
use  by  others  of  the  words  '  Old  Sleuth  piece  for  the  same  book  or  story,  and 
Library,*  as  used  to  describe  a  series  <  seems  only  to  have  been  an  illustration 
of  publications,  or  against  the  use  of  of  that  particular  story.  It  never  was 
the  name  *  Old  Sleuth,  the  Detective,'  used  in  connection  with  the  subsequent 
for  a  work  of  fiction,  may  be  conceded."  numbers  of  the  said  library  or  any 
It  was  held,  finallv,  that  defendant,  the  other  stories,  except,  as  has  already 
publisher  of  **  New  York  Detective  been  stated,  in  pictorial  illustrations,  in 
Library,"  could  not  be  enjoined  at  the  which  this  same  character  appeared  in 
suit  of  plaintiff,  publisher  of  *'  Old  connection  with  different  characters, 
Sleuth  Library,"  from  selling  books  objects  and  scenes.  .  .  .  We  cannot 
containing  the  word  "Sleuth  "  in  their  see  that  upon  any  principle  which  gov- 
titles.  erns  the  rights  of  parties  to  trade-marks 

In  W.  J.  Johnston  Co.  v.   Electric  the  plaintiff  can  establish  a  trade-mark 

Age  Pub.  Co.  (Supreme  Ct.),  14  N.  Y.  in  illustrations  in  a  book  or  story  which 

Supp.  803,  "The  Electrical  Age,"  the  he  publishes.    That  must  be 'protected 

title  of  a  publication,  was  held   not  a  by  copyright,  if  at  all." 

suflScient  infringement  of  "  The  Elec-  In    6orthwick  v.  Evening   Post,  37 

trical  World  "  to  grant  an  injunction.  Ch.   Div.  449,  it  was    held    that  the 

In  Forney  v.  Engineering  News  Pub,  "  Evening  Post,"  was  not  a  sufficient 

Co.  (Supreme  Ct),  10  N.  Y.  Supp.  814;  infringement  of  "The  Morning  Post," 

57  Hun  (N.  Y.)  588;   Cox's   Man.  of  to  entitle  plaintiffs  to  an  injunction. 

Trade-Mark  Cases  679,  "Engineering  In  Eetes  v,  Leslie,  29  Fed.  Rep.  91; 

News  and  American  Railway  Journal  "  182  P.  &  S.,  it  was  held  that  "  Chatter 

was  held  to  be  no  infringement  of  "  The  Book  "  was  an  imitation  and  infringe- 

Railroad    and    Engineering   Journal,"  ment  of   "  Chatter  Box,"    both  books 

Beach,  J.,  saying:    "  The  principle  is  being  gotten  up  in  the  same  style  and 

that  there   must  be  an  adaptation  of  both  juvenile   publications.     See   also 

plaintifFs  title,  either  exact  or  to  an  ex-  Estes  v.  Leslie,  37  Fed.  Rep.  32;  Estes 

tent  sufficient  to  show  an  appropria-  v,  Williams,  21  Fed.  Rep.  189;  139  P. 

tion  of  words  producing  similitude  in  &  S.;  and   Estes  v,  Worthington,  31 

the  title  themselves,  or  from  well-es-  Fed.  Rep.  154. 

tablished  popular  designation."  In  Duniway  Pub.  Co.  v.  Northwest 

In  Munro  v.  Smith,  55  Hun  (N.  Y.)  Printing,  etc.,  Co.,  11  Oregon  322,  it  was 
419;  8  N.  Y.  Supp.  671;  Cox's  Man.  held  that  the  title  "The  Northwest 
of  Trade-Mark  Cases  711,  Van  Brunt,  News  "  was  no  piracy  of  the  title  "The 
P.  J.,  said:  "This  action  was  brought  New  Northwest."  No  fraud  was  al- 
to restrain  by  injunction,  the  use  of  leged.  Waldo,  J.,  said:  "  But  in  such 
a  certain  picture,  as  well  as  the  phrase  case  (i .  «.,  absence  of  fraud),  the  title  of 
'Old  Sleuth, the  Detective,' or  the  word  the  defendant's  paper  must  so  closely 
*  Sleuth.'  Upon  the  trial  it  was  held  simulate  that  of  the  plaintiff's  that  an 
that  the  plaintiffs  were  not  entitled  infringement  may  be  declared  by  the 
to  the  exclusive  use  of  the  name  *  Old  court  as  matter  of  law,  or  else  the 
Sleuth,'  and  that  the  defendants  were  simulation  must  be  proven  as  a  fact." 
entitled  to  its  use.  The  court  also  held  In  Potter  v.  McPherson,  21  Hun  (N. 
that  the  picture  of  Old  Sleuth  upon  the  Y.)  559;  62  P.  A  S.,  "Independent 
first  number  of  the  *  Old  Sleuth  Libra-  National  System  of  Penmanship  "  was 
ry,'  published  by  the  plaintiff,  was  a  held  to  be  an  infringement  of  "  Payson, 
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Dunton,  and  Scribner's  National  Sjrs-  judgment  declares  that  the  title  of  a 

tern  of  Penmanship."    Daniels,  J.,  said :  journal  is  the  exclusive  property  of  its 

"  In  order  to  render  it  necessary  that  a  founder,  and  to  give  to  a  new  journal 

publication  or  imitation  of  this  nature  the  title  already  belonging  to  another 

should  be  restrained,  it  is  sufficient  that  would   be  a    usurpation   of   property, 

persons  who  may  desire   to  purchase  ...     In  the  Dixon  Crucible  Co.  v, 

the  plaintiffs*  publication,  might  very  Guggenheim,  2  Brew.  (Pa.)  321,  it  was 

well  accept  that  of  the  defendants,  sup-  said:  *The  name  of  a  newspaper  is  a 

posing  and  believing  it  to  be  the  same,  trade-mark,  as  much    so,  as  a    label 

That  the  difference  might  be  readilv  stamped  upon  a  bale  of  muslin.'     See 

detected  by  a  comparison  of  one  book  also  Cox's  Man.  of  Trade- Mark  Cases 

with  the  other,  is  not  sufficient  to  allow  679.*' 

the  defendants  to  appropriate  and  use  In  Talcott  v.  Moore,  6  Hun  (N. 
the  plaintiffs' title.  If,  in  its  use,  per-  Y.)  106;  Cox*8  Man.  of  Trade-Mark 
sons  under  ordinary  circumstances,  de-  Cases  478,  it  was  held  that  *'  The  Red 
siring  to  purchase  one,  would  receive  and  White  Book"  was  too  dissimilar 
the  other  in  its  place,  believing  that  from  "  The  Title  Red  Book,  New  Scenes 
.they  had  obtained  the  work  intended  to  1875  "  to  grant  an  injunction,  even 
be  bought,  that  will  not  only  justify,  but  when  there  was  an  apparent  attempt 
require  the  court  to  interfere,  for  the  to  deceive.  Daniels,  J.,  said :  '*  The 
purpose  of  preventing  the  use  of  the  points  of  difference  are  so  prominent 
plaintiffs*  title."  and  striking,  as  at  once  to  produce 
In  Robinson  v.  Berry,  50  Md.  591,  the  impression  that  both  the  medicines 
Miller,  J.,  said  :  ^A  publisher  or  au-  and  the  books  are  different  productions, 
thor  has,  either  in  the  title  of  his  work  .  .  .  The  rule  upon  this  subject  is 
or  in  the  application  of  his  name  to  the  practically  the  same  as  that  applied  for 
work,  or  In  the  particular  marks  which  the  protection  of  trade-marks,  where, 
designate  it,  a  species  of  property  simi-  in  order  to  maintain  an  action  for  an 
lar  to  that  which  a  trader  has  in  his  injunction,  it  must  appear  that  the  or- 
trade-mark,  and  may,  like  a  trader,  dinary  mass  of  purchasers,  paying  that 
claim  the  protection  of  a  court  of  equity  attention  which  such  persons  usually 
against  such  a  use  or  imitation  of  the  do  in  buying  the  article  in  question, 
name,  marks,  or  designation,  as  is  likely,  would  probably  be  deceived." 
in  the  opinion  of  the  court,  to  be  a  cause  In  Stephens  v,  De  Conto,  4  Abb.  Pr. 
of  damage  to  him  in  respect  of  that  N.  S.  (N.  Y.  Super.  Ct.)  47;  7  Robt. 
property."  (N.  Y.)  343;  Cox*8  Man.  of  Trade- 
in  American  Grocer  Pub.  Assoc,  v,  Mark  Cases  295,  it  was  held  that  **  El 
Grocer  Pub.  Co.,  51  How.  Pr.  (N.  Y.  Su-  Cronista  "  was  no  infringement  of  "  La 
preme  Ct.)  402;  Cox's  Man.  of  Trade-  Cronica,"  the  one  meaning  "the  chron- 
Mark  Cases  t^O'^y  folloiving  Snowden  icier,"  the  other  "  the  chronicle."  Mo- 
V,  Noah,  Hopk.  Ch.  (N.  Y.)  347;  14  nell,  J.,  said:  "I  do  not  mean  to  say 
Am.  Rep.  547,  it  was  held  that  "  The  that  a  newspaper  proprietor  cannot 
Grocer"  was  no  infringement  of  " The  appropriate,  and,  by  long  use,  acquire  a 
American  Grocer."  But  see  American  property  in  a  name,  which  the  courts 
Grocer  Pub.  Co.  v.  Grocer  Pub.  Co.,  25  will  protect  against  piracy.  .  .  .  But 
Hun  (N.  Y.)  398,  where  Brady,  J.,  that  I  understand  to  be  the  extent  of  the 
said  :  "  The  recent  determinations  of  rule,  and  that  any  mere  assimilation  of 
the  court  of  appeals  seem  to  place  the  the  name — unless  it  was  vtry  clearly 
right  to  protection  upon  the  infringe-  calculated  to  deceive  the  public — would 
ment  of  the  proprietary  right  acquired  not  be  unlawful." 

by  the  use  of  a  symbol,  or  figure,  or  let-  In  Matsell  v,  Flanagan,  2  Abb.  Pr.  N. 

ter,  or  other  form  of  device  or  name.  S.(N.Y.C.  PI.)  459,  the  publishers  of  the 

.    .    .    And  in  the  more  recent  case  of  **  National  Police  Gazette  "complained 

Hier  v,  Abrahams  (82  N.  Y.  524),  the  ofapublicationcalled  the '^United  States 

court    said  :    *  But  where    the  trade-  Police  Gazette,"  and  an  injunction  was 

mark  consists  of  a  word,  it  may  be  used  granted.    The  court,  by  Brady,  J.,  said  : 

by  the  manufacturer  who  has  appropri-  *'  It  may  be  conceded  that  the  plaintiffs 

ated  it  in  any  style  of  print,  or  on  any  have  no  exclusive  right  to  the  name 

form  of  label,  and  its  use  by  another  in  which  they  have  adopted  for  their  pa- 

any  form   is  unlawful.' "    Speaking  of  per  ;  that  in  the  words  used  by  them 

some  recent   French  cases,  the  judge  no  person  has  any  exclusive  proprietary 

continued:  "It  was  held  that  the  title  interest;  that  they  belong  to  the  lan- 

of  a  journal  is  property:    .    .    .    The  guage  of  the  country,  and  may  be  em- 
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ployed  in  any  way  or  for  any  purpose  spects,  be  multiplied  by  publications  in 

which  will  not  defraud  individuals  or  other  prints,  but  the  paper  will,  never- 

deceive  the  public.    The  courts,  in  ex-  theless,  be  original  in  some,  if  not  in 

ercising  the  power  which  they  possess  many  respects. 

of  restraining  the  use  of  another's  trade-  In  Snowden  v.  Noah,  Hopk.  Ch. 
mark,  symbol,  name  or  design,  do  not  (N.  Y.)  347  ;  14  Am.  Dec.  547;  Cox*s 
confine  their  interference  to  names,  Man.  of  Trade- Mark  Cases  41,  it  was 
symbols,  marks  or  designs,  originating  held  that  **  The  New  York  National 
with  the  person  first  using  them,  and  Advocate,"  was  no  infringement  of 
intended  either  to  describe  a  quality  as-  **  The  National  Advocate,"  there  being 
sumed  to  be  a  distinguishing  one  of  the  no  attempt  to  deceive, 
goods  manufactured  or  the  thing  creat-  In  Bell  v.  Locke,  8  Paige  (N.  Y.)  75; 
ed,  or  to  distinguish  the  particular  man-  34  Am.  Dec.  371 ;  Cox's  Man.  of  Trade- 
ufacture  from  others.  The  enforcement  Mark  Cases  65,  **  The  New  Era,"  was 
of  the  doctrine  that  trade-marks  shall  held  to  be  no  infringement  of  "  The 
not  be  simulated,  does  not  depend  en-  Domestic  Republican  New  Era." 
ttrely  \ipon  the  alleged  invasion  of  in-  **The  right  which  exists  in  the  title 
dividual  rights,  but  as  well  upon  the  of  a  publication  is  a  right  of  property, 
broad  principle  that  the  public  are  en-  Clement  v.  Maddick,  i.  Giff.  98 ;  Kelly 
titled  to  protection  from  the  use  of  pre-  v,  Hutton,  L.  R.,  3  Ch.  708;  a  chattel 
viously  appropriated  names  or  symbols  interest,  Kelly  v.  Hutton,  capable  of 
in  such  manner  as  may  deceive  them,  assignment,  Longman  v,  Tripp,  2 
by  inducing  or  leading  to  the  purchase  Bos.  &  P.  N.  R.  67 ;  Ex  p.  Foss,  a  De 
o?  one  thing  for  another.  .  .  .  There  G.  &  J.  230;  Kelly  v,  Hutton,  L.  R.,  3 
is  neither  honesty  nor  honorable  com-  Ch.708;  Clowes f. Hogg,  W.N. (1870), 
petition  in  adopting,  for  a  similar  pur-  p.  268;  W.  N.  (1870),  p.  40;  Ward  v. 
pose,  a  name  used  by  another,  if  it  be  Beeton,  L.  R.,  19  Eq.  207 ;  Snowden  v, 
employed  in  such  a  manner  that  the  Noah,  Hopk.  Ch.  (N.  Y.)  347;  14  Am. 
public  may  be  imposed  upon;  and  such  Dec.  547;  R.  Cox  i;  by  request, 
a  result  must  follow  if  the  simulation  Keene  v,  Harris,  17  Ves.  338;  Mc- 
be  so  successful  that  one  article  or  ere-  Cormick  v,  McCubbin,  Ct.  Sess.  Cas., 
ation  is  purchased  or  accepted  for  an-  ist  Ser.,  I.  541  (new  ed.  496) ;  one- 
other.  .  .  .  The  following  are  cited  half  a  share  could  be  sold  by  the  ex- 
for  illustration  :  Craft  v,  lyay^  7  Beav.  ecutor  of  the  owner  thereof,  passing  in 
84;  Hogg  V.  Kirly,  8  Ves.  214;  Knott  the  event  of  its  proprietor's  bank- 
V.  Morgan,  2  Keen  219;  Crawsbay  v.  niptcy,  to  his  trustee,  but  incapable  of 
Thompson,  4  M.  &  G.  3^7 ;  43  E.  C.  seizure  by  the  sheriff,  £x  p,  Foss,  2 
L.  189;  Brooklyn  White  Lead  Co.  v,  De  G.  &  J.  230;. and  which,  in  the 
Masury,  25  Barb.  (N.  Y.)  416  ;  Lemo-  event  of  the  dissolution  of  a  partner- 
nie  V.  Ganton,  2  E.  D.  Smith  (N.  Y.)  ship  between  joint  proprietors,  must 
343 ;  Amoskeag  Mfg.  Co.  v.  Spear,  2  be  sold  for  the  purpose  of  the  proceeds 
Sandf.  (N.  Y.)  599;  Corwin  v.  Daly,  7  of  the  sale  being  included  in  tiie assets 
Bosw.  (N.  Y.)  222;  Partridge  v.  Menck,  of  the  partnership.  Bradbury  v. 
2  Sandf.  (N.  Y.)  622  ;  Coats  v.  Hoi-  Dickens,  27  Beav.  53;  Dayton  v.  Wilkes, 
brook,  2  Sandf.  Ch.  (N.  Y.)  586;  Wil-  17  How.  Pr.  (N.  Y.  Super.  Ct.)  510; 
Hams  V,  Johnson,  2  Bosw.  (N.  Y.)  i.  A  R.  Cox  224."  Sebastian  on  Trade- 
newspaper  establishment  is  not  excluded  Marks  266. 

from  the  advantage  of  these  rules.    It  **  In  all  such  cases  the  plaintiff  must, 

is  a  species  of  property,  and  the  rights  of  course,  show  that  deception  isprob- 

which  appertain  to  it,  so  far  as  they  are  able,  or  he  cannot  succeed  in  obtain - 

private  and  exclusive,  are  entitled  to  the  ing  the  relief  he  seeks."     Sebastian  on 

protection  of  the  laws.    The  title  of  a  Trade-Marks  (2d  ed.)  245. 

newspaper  may   be  a  purely  original  In  Walter  v.  Head,  25  Sol.  J.  742, 

one,  and  the  proprietor,  for  that  reason,  757,  at  the  suit  of   plaintiffs,  propri- 

entitled  to  its  exclusive  use.     He  may  etors  of  **The  Times"  newspaper,  the 

create  a  word,  or  combination  of  words,  defendant  was  enjoined  from  publish- 

for  the  particular  designation  of  his  pa-  ing  any  paper  of  the  same  name, 

per,  and  in  that  way  acquire  an  exclu-  In  Cforns  v.  Griffiths,  W.  N.  (1873),  p. 

sive  right  to  the  use  of  the  name  em-  93;  Cox  Man.  420,  **The  Iron  Trade 

ployed.     He     may     combine,    as    the  Circular"  (edited  by  Samuel  Griffiths), 

plaintiffs    have,  well-known     English  was  restrained  by  in  junction  at  the  suit 

words  in  common  use  to  designate  his  of  plaintiff,   puolisher   of  *'  The  Iron 

paper,  and  its  contents  may,  in  many  re-  Trade  Circular  "  (Rylands). 
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In  Mack  v.  Petter,  L.  R.,  14  £q.  431;  Bob.  &  P.  N.  R.  67,  and  Bx  /.  Fobs,  2 

41  L.  J.  Ch.  781 ;  Cox's  Man.  of  Trade-  De  G.  &  J.  230." 

Mark  Cases  403,  it  was  held  that  "  The  In  Ingram  v.  Stiff,  5  Jur.  N.  S.'  947, 

Children's  Birthdaj  Text  Book"   was  an  injunction  was  granted  to  restrain 

an    infringement    of   ^The    Birthday  the  defendant  from  printing,  publishing, 

Scripture  Text  Book."     Lord  Romilly,  or  selling  any  newspaper  or  other  pe- 

M.  R^  said:  *^The  defendants  would  be  riodical,  under  the  name  of  **The  Lon- 

at  liberty  to  publish  a  Daily  Text  Book,  don  Journal,"  or  under  any  other  name 

and  so  far  to  adopt  the  scheme  of  the  or  style  of  which  the  words  "  London 

plaintiff's  work;  but  it  was  the  plaintiff's  Journal,"  should  form  a  part,  and  from 

own  idea  to  have  a  text  book  associated  doing  or  committing  any  act  or  default 

with  a  birthday,  and  so  to  adapt  It  to  that  might  tend  to  lessen  or  diminish 

those  sentiments  of  religion  with  which  the  sale  or  circulation  of  the  plaintiff's 

roost  persons  regard  a  day  which  marks  periodical  called    the    *'  The    London 

the  completion  of  another  year  of  their  Journal."    The  defendant's  Journal  was 

lives.     The  plaintiff  is  entitled   to  a  called  **The  Dailj'  London  Journal." 

copy  right  in  the  use  of  the  title,  *  Birth-  In  the  court  of  appeals,  October  ist, 

day  Text  Book,'  whatever  other  words  1839,  the  injunction  was  continued,  but 

may  be  associated  with  it,  and  the  de-  was  doubted,  and  the  court  suggested 

fendknts  must  be  restrained  from  the  that  defendant  call  his  paper,  '*  The 

publication  of  their  work,  and  they  are  Daily  Journal." 

not  entitled  to  publish  a  work  with  In  Cflement  v,  Maddick,  i  Giff.  98;  5 
such  a  title,  or  in  such  a  form,  as  to  Jur.  N.  S.  592;  33  L.  T.  117,  the  plain- 
binding  or  general  appearance,  as  to  tiffs,  being  the  publishers  of  a  paper 
be  a  colorable  imitation  of  that  of  the  called  *'  Bell's  Life  in  London,"  the  de- 
plaintiff."  fendants  were  restrained  from  publish - 

In  Clowes  v,   Hogg,  W.  N.  (1870)  ing  a  paper  entitled  "  The  Penny  Bell's 

368;  L.  J.  Notes  of  Cases  (1870)  267;  Life  and  Sporting  News,"  or  any  paper 

W.  N.  (1870)  40,  a  publication  called  the  name  of  which  shall  contain  the 

"English  Society"  was  enjoined,  on  words  **  Bell's   Life."     Stuart,   V.  C, 

the  ground  of  bemg  a  fraudulent  imita-  said,  for  the  court,  that  he  considered 

tion  and  continuation  of  **  London  So-  the  application  in  the  light  of  one  to 

ciety,"  the  magazine  of  the  plaintiff,  support  a  right  to  property;  that  the 

Bradbury  v.  Beeton,  21  L.  T.  N.  S.  defendants  had  contended  that  for  the 

323,  was  a  suit  by  **  Punch  "  to  restrain  plaintiffs  to  support  their  claim  to  re- 

"  Punch  and  Judy."      Malins,   V.  C,  lief  they  must  prove  a  fraudulent  inten- 

said:    ^The    principle    is    clear    that  tion  on  the  part  of  the  former.    But 

you    cannot    adopt    a  trade-mark    or  Lord  Cottonham,in  Millington  v.  Fox, 

use    a   name,  calculated    to    mislead  3  Myl.  &  C.  338,  had  expressed  a  to- 

or  deceive  persons    as  to  an  article,  tally  different  opinion,  to  the  effect  that 

already  appropriated,  into  the    belief  when  a  trade- mark  had  been  made  use 

that  they  are  purchasing  one  thing  when  of,  even  innocently  and  conscientiously, 

they  are  purchasing  another.    On  the  to  the  injury  of  another,  that  party  was 

whole,  I  com6  to  the  conclusion  that  entitled  to  the  interference  and  protec- 

this  publication  is  not    calculated  to  •tion  of  the  court. 

mislead  the  ordinary  run  of  mankind,  In  Prowett  v,  Mortimer,  Cox's  Man. 
who  are  alone  to  be  considered.  The  of  Trade-Mark  Cases  141 ;  2  Jur.  N.  S. 
court  does  not  legislate  for  the  careless  414;  27  L.  T.  132 ;  4  W.  R.  519,  the  de- 
class,  who  know  not  what  they  are  fendant,  the  owner  and  publisher  of 
purchasing.  The  word  Punch  is  well  **The  Britannia  "  newspaper,  sold  it  to 
known,  and  it  is  impossible  that  an  or-  the  plaintiff,  who  combined  it  with  an- 
dinaiy  person  can  be  misled."  other  paper,  "  The  John  Bull,"  calling 

In  Kelly  v.  Hutton,  L.  R.,  x  Ch.  703;  the  two  "The  John  Bull  and  Britannia." 
Cox's  Man.  of  Trade -Mark  Cases  292,  Defendant  began  the  publication  of  a 
Sir  W.  Page  Wood,  L.  J.,  said:  **  Now  new  paper,  "The  True  Britannia,"  pur- 
it  appears  to  us  that  there  is  nothing  porting  it  to  be  a  continuation  of  "  Bri- 
analogous  to  copyright  in  the  name  of  a  tannia."  It  was  held  to  be  an  infringe- 
newspaper,  but  that  the  proprietor  has  ment,  and  an  injunction  was  granted, 
a  right  to  prevent  any  other  person  In  re  Edinburgh  Correspondent 
adopting  the  same  name  for  any  other  Newspaper  (July  4th,  1822),  Ct.of  Sess. 
similar  publication;  and  that  this  right  Cas.,  ist  Ser.,  I.  541  (new  ed.  496); 
is  a  chattel  interest  capable  of  assign-  Cox's  Man.  of  Trade-Mark  Cases 
ment  was  held  in  Longman  v,  Tripp,  2  34,  an  injunction  was  granted  at  the 
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arbitrarily  selected,  and  do  not  describe  the  geographical  location 
of  the  place  of  publication,  or  the  author,^  or  the  subject-matter, 
so  closely  as  to  give  others  a  right  to  use  the  name  with  equal 

suit  of  the  'plaintiffs,  publishers  of  the  1.  An  author's  nom  de  plume  is  not 

above  paper,  to  restrain  the  publication  sufficient  to  constitute  per  se  a  trade- 

of  a  paper  of  the  same  name.  mark.    Clemens  7'.    Belford,   14   Fed. 

In  Spottiswoode  v,  Clarke,  2  Ph.  Rep.  728;  114  P.  &  S.;  Cox's  Man.  of 
154;  I  Coop.  C.  C.  254;  10  Jur.  1043;  8  Trade-Mark  Cases  685.  Blodgett,  J., 
L.  T.  230-271 ;  Cox's  Man.  of  Trade-  said :  *'  The  bill  rests,  then,  upon  the 
Mark  Cases  85,  it  was  held  that  "Old  singfe  proposition:  Is  the  complainant 
Moore's  Pictorial  Almanack  "  was  not  entitled  to  invoke  the  aid  of  this  court 
sufficientlj  similar  to  '*The  Pictorial  to  prevent  the  defendants  from  using 
Almanack  "  to  grant  an  injunction.  It  the  complainant's  assumed  name  of 
was  held,  also,  that  no  exclusive  right  *Mark  Twain'  in  connection  with  the 
to  the  use  of  a  descriptive  word,  such  publication  of  sketches  and  writings 
as  **  Pictorial  "  or  "  Illustrated,"  could  which  complainant  has  heretofore  pub- 
be  gained,  but  there  might  be  a  com-  lished  under  that  name,  and  which 
bination  of  such  with  other  words.  have   not  been  copyrighted  by  liim  ? 

In  Edmonds  v.  Benbow,  Cox's  Man.  .      .     .     The  invention   of  a  nom  de 

of  Trade-Mark  Cases  33;   Seaton  (3d  plume  gives  the  writer  no  increase  of 

cd')  905  (4th  ed.)  238,  the  title  **  The  right  over  another  who  uses  his  own 

Real  John  Bull"  was  held  to  be  an  in-  name;     .    .    .    but  an  author  cannot, 

fringement  of  **  The   Old    Real  John  by  the  adoption  of  a  nom  de  plume,  be 

Bull."  allowed  to  defeat  the  well-settled  rules 

In  Chappell  v,  Davidson,  2  K.  &  J.  of  the  common   law  in   force  in  this 

123,  defendants  were  restrained   from  country,  that  the 'publication  of  a  liter- 

printing  a  song  entitled  "  Minnie,  dear  ary  work  without  copyright  is  a  dedi- 

Minnie,"  with  the  title-page  containing  cation  to  the  public,  after  which  anv- 

a  picture  of  Madame  Anna  Thilloa  and  one  may  republish  it.'  " 

her  name  beneath,  for  it  was  held  that  In  England  v.  New  York  Pub.  Co., 

this  was  an  obvious  imitation  of  plain-  14  P.  &  S.;  8  Daly  (N.  Y.)  375,  Daly, 

tiff's  song  ^  Minnie,"  sung  by  Madame  C.  J.,  said :    **  It  is  well   settled,  as   a 

Anna  Thillon,  and  likely  to  deceive  the  general  proposition,  that  a  person  has 

public.     See  also  Chappell  v.  Sheard,  2  the  legal  right  to  use  his  own  name  to 

K.  &  J.  117,  where  defendant  was  en-  designate  an  article  produced  and  sold 

joined  from  selling  another  imitation  of  by  him,  although  another  person  of  the 

plaintiff's  song,   *' Minnie,"  under  the  same  name  has    previously    manufac- 

name  "  Minnie  Dale,  sung  by  Madame  tured  and  sold  the  like  article  with  the 

Thillon  at  Julien's  Concerts,  etc."  same  designation.     Burgess  v.  Burgess, 

In  Hogg  v.  Kirby,  8  Ves.  215,  defend-  17  Jur.  292;  22  L.  J.  Ch.  275;   17  L.  & 

ants  were  enjoined  from  publishing  the  Eq.  257;  Meneely  v.  Meneely,  i   Hun 

**  Wonderful  Magazine,  New  Series  Im-  (N,  Y.)  367;  Wolfe  v,  Burke,  7  Lans. 

proved,"  a  continuation   of  plaintiff's  (N.  Y.)  156.     Faber  v,  Faber,  49  Barb, 

work,  the  **  Wonderful  Magazine."     It  (N.  Y.)  359;  Browne  on  Trade-Marks, 

was  said  by  Chancellor  Eldon:  "It  is  ^§  205,  423.    This  rule,  however,  does 

equally  competent  to  any  other  person,  not  hold  good   where    there    is    evi- 

perceiving  the  success  of  such  a  work,  dence  of  fraud  on  the  part  of  the  de- 

to  set  about  a  similar  work,  bona  fide  fendant,   and  danger  of  deceiving  the 

his  own  ;  but  it  must  be  in  substance  a  public.     Stonebraker    v.   Stonebraker, 

new  and  original  work  ;  and  must  be  33  Md.  268;  Holloway  v,  Holloway,  13 

handed  out  to  the  world  as  such.    .    .    .  Beav.   209;  Croft  v.  Vay^j  Beav.  84; 

Most  of  the  cases  have  been,  not  where  Roger  v,  Nowill,  5  M.  G.  &  S.  109;  57 

a  new  work  has  been  published  as  part  E.  C.  L.  11 1.    The  right  of  a  son  who 

of  the  old  work,  but  where,  under  color  has  learned  to  manufacture  a  particular 

of  a  new  work,  the  old  work  has  been  article  in  his  father's  service,  to   affix 

republished  and  copies  multiplied.   .   .   .  his  name  to  an  article  of  the  same  kind 

I   shall   state   the   question   to  be,  not  when  engaged  in  business  for  himself, 

whether  this  work  is  the  same,  but,  in  a  is  distinctly  recognized  in  two  of  the 

question  between  these  parties,  whether  cases  that  have  been   cited    (Burg^efs 

the  defendant  has  not  represented  it  to  7f.   Burgess,   17  Jur.   292;  Meneely   v, 

be  the  same."  Meneely,  i  Hun  (N.  Y.)  367),  however 
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truth.  They  will  not  be  protected  if  the  publications  to  which 
they  are  applied  have  been  copyrighted  and  the  copyright  has 
expired.* 

detrimental  it  might  be  to  the  father's  ta  believe  that  it  is  another  book,  the 

business.    .    .    .    This  case  does  not  right  to  publish  which  is  the  exclusive 

even  go  as  far  as  this.     It  is  the  publi-  property  of  the  plaintiff.     The   mere 

cation  of  a  newspaper,  different  in  its  form  or  size  of  the  volume  in  which 

special  character  from  those  published  Webster's  Dictionary  has  ordinarily  ap- 

by  the  plaintiff,  and  which  by  its  title,  peared,  does  not,  in  the  mind  of  the 

denotes  that  it  is  published,  not  by  the  public,  connect  the  plaintiffs  with  the 

father,  but  by  the  son."    See   Part-  manufacture  ofthe  dictionary,  and  there 

NERSHIP,  vol.  17,  p.  824.  is  no  characteristic  of  a  trade- mark  in 

"  Mark  Twain  "  agreed  with  a  pub-  such  ordinary  form  or  size." 
lisher  to  allow  him  to  publish  one  of  In  Merriam  v.  Famous  Shoe,  etc., 
his  essays  in  a  book  of  selections,  and  Co.,  47  Fed.  Rep.  411,  the  court,  by 
sent  him  a  number  from  which  to  se-  Thayer,  J.,  said  :  "  I  have  no  doubt  that 
lect,  which  had  been  published  but  not  defendant  is  entitled  to  use  the  words 
copyrighted.  The  publisher  published  *  Webster's  Dictionary '  to  describe 
all  of  the  essays,  and  also  another,  al-  the  work  that  it  is  engaged  in  publish- 
leging  in  the  advertisement  and  title-  ing  and  selling.  Thoise  words  were 
page  that  all  were  by  **  Mark  Twain,''  used  to  describe  Webster's  Dictionary 
which  was  the  nom  de  plume  of  the  of  the  edition  of  1847,  and,  as  the  copy- 
plaintiff.  An  injunction  was  granted  right  on  that  edition  has  expired,  it  has 
restraining  the  defendant  from  using  now  become  public  property.  Anyone 
the  name  **  Mark  Twain  "  in  any  man-  may  reprint  that  edition  of  the  work, 
ner  other  than  as  provided  by  the  agree-  and  entitle  the  reprint  *  Webster's  Die- 
ment.  Clemens  v.  Such  (N.  Y.  Sup.  tionary.'  The  latter  words,  which  ap- 
Ct.),  Codd.  Dig.  312;  Cox's  Man.  of  peared  on  the  title-page  and  on  the 
Trade-Mark  Cases  (ist  ed.)  429.  outer  cover  of  books  of  the  edition  of 

In  Archbold  r.  Sweet,  x  M.  &  Rob.  1847,  have  become  public  property,  as 

162,  L.  Tenderden,  C.  J.,  said:  '* Plain-  well  as  other  parts  Of  the  work.    .     .    * 

tiff,  author  of  law  book,  sold  copyright  In  my  judgment,  no  person  engaged  in 

and  edited  second  edition,  but  refused  publishing  and  selling  a  book  or  books 

to  edit  third  edition.    Publisher  put  out  can  acquire  an  exclusive  right  to  use 

a  third  edition  bearing  name  of  author,  the  device  of  a  book  on  letter- heads  and 

as  if  he  had  edited  third  edition.    Third  bill -heads,  or  on   wrappers  or  boxes 

edition   contained  errors  which   were  containing  books.    The  device  in  ques- 

prejudicial   to  author.     Injunction  tion,  when  used  in  that  connection  or 

granted  to  restrain  publisher  from  issu-  relation,  is  not  sufficiently  arbitrary  to 

ing  third  edition   with  any  statement  constitute  a  valid  trade-mark." 

which  would   lead  public  to  suppose  A  novel  called  *' Trial  and  Triumph,'' 

that  it  was  edited  by  author."  was    first    published    in    1854    by  the 

A  publisher  advertised  for  sale  cer-  plaintiffs  assignor,  and  subsequently  in 

tain  poems  which  were  represented  to  x86o.     It  was  then,  for  a  long  time, 

be  by  Lord  Byron.     An  application  for  suffered  to  remain   out    of  print.     In 

injunction  was  made  by  friends  of  Lord  1875,  the  defendant  published  a   novel 

Byron,  who  was  abroad.   It  was  granted*  under    the  same  name.     It  was  held 

because  the  publisher  Nvould  not  swear  that  the  sale  of  the  latter  would  be  en- 

that  the  poems  were  by  Lord  Bj'ron.  joined,  the  plaintiff  not  being  disen- 

B^'ron  v.  Johnston,  2  Meriv.  29.  titled  to  relief  by  the  fact  of  having  al- 

1.  In  Merriam  v.  Texas  Siftings  Pub.  lowed   his  rights  to  lie   dormant.     In 
Co.,  48  Fed.  Rep.  944,  Shipman,  D.  J.,  this  case  the  court,  by  Malins,  V.  C, 
said:  **  The  plaintiffs  are  not  entitled  to  said,   inter  alios — "The    title    of   the 
an  exclusive  use  of  the  name  *  Webster's  book  is  part  of  the  book ;  you  cannot 
Dictionary '  upon  copies  of  editions,  the  read  any  book,  or  turn  over  the  title- 
copyrights  of  which  have  expired,  for  page,  without  finding  that  the  title  is 
the  name  is  not  a  trade-mark.     Mere  at    the    commencement    of   the  book, 
copies  of  the  edition  of  1847  and  1859  that  it  is  part  of  the  book,  and  it  is  as 
can  be  reproduced  by  a  publisher,  over  much  the  subject  of  copyright  as   the 
his  own  name,  provided  he  makes  no  book    itself.     .    .     .    Would    anj'one 
misrepresentations  to  induce  the  public  be  entitled   to    publish   a  book  called 
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8.  Trade  Vame  as  Applied  to  Buineis  Stand ;  Signs. — It  is  very 
well  established  that  a  trade  name  or  sign,  which  is  not  tech- 
nically a  trade-mark,  will  receive   protection  from  the  courts,* 

*  Vanity  Fair/  leaving  out  the  author's  lead  and  deceive  on  the  part  of  the  de- 
name  ?  A  person  buying  the  cheap  fendant.  ...  In  the  present  case 
edition  would  expect  to  get  Thack-  both  of  these  elements  concur.  There 
eray's  work,  and  what  a  fraud  it  would  was  sufficient  resemblance  between  the 
be  if  he  had  got  some  spurious  thing  two  signs  to  raise  a  probability  of  mis- 
which  was  not  worth  reading."  Wei-  take  on  the  part  of  the  class  of  custom- 
don  V,  Dicks,  lo  Ch.  Div.  247;  39  L.  ers  that  frequented  the  plaintiff's  place 
T.  N.  S.  467;  Cox's  Man.  of  Trade-  of  business.  The  evidence  further 
Mark  Cases  638.  It  is  thought  that  shows  that  such  mistakes  actually  oc- 
this  case  must  rest  upon  the  ground  curred.  It  further  satisfies  us  that  the 
that  the  copyright  had  not  expired,  defendant  intended  that  they  should 
But  see  Cox's  Man.  of  Trade- Mark  occur." 
Cases  685,  note.  *'  Deception  of  the  same  kind  will  be 

In  Metzler  v.  Wood,  8  Ch.  Div.  608 ;  restrained  when  the  name  is  a  designa- 

47  L.  J.  Ch.  635;  38  L.  T.  N.  S.  541 ;  tion  of  the  place  at  which  the  business 

26  W.  R.  577,  it  was  held  that  ^  Henry's  of  an  individual  or  firm  is  carried  on. 

New  and  Revised  Eklition  of  Jousse's  and  by  which  it  is  known  and  recog- 

Royal  Standard  Pianoforte  Tutor"  was  nized.  Thus,  *  Osborne  House'  (Hud- 

an   Infringement  of   **  Henry's    Royal  son  v,  Osborne,  39  L.  J.  Ch.  79) ;  *  The 

Modem  Tutor  for  the  Pianoforte,"  the  Carriage  Bazaar'  (Boulnois  v»  Peake, 

formerbeinga  revised  edition  of  lousse's  13  Ch.  Div.  513,  n),  etc.     But  in  such 

work,  but  with  Henry's  name  in  large  cases  the  plaintiff  must  prove  that  there 

letters  and  hence  liable  to  deceive.  is  something  distinctive  in  the  appella- 

See  Osffood  v,  Allen,  i  Holmes  (U.  tion  which  he  has  given  to  his  estab- 
S.)  185,  where  it  was  held  that  ^*  Our  lishment,  since  no  relief  can  be  given 
Young  Folks'  Illustrated  Paper"  was  him  if  that  appellation  is  merely  de- 
no  infringement  of  Our  Young  Folks:  scriptive,  as  'The  Antiquarian  Book 
an  Illustrated  Magazine  for  Boys  and  Store '  (Choynski  v.  Cohen,  39  Cal. 
Girls,"  and  no  injunction  was  granted  501 ;  2  Am.  Rep.  476;  Cox's  Man.  of 
without  proof  of  actual  deception.  Trade- Mark  Cases  336);  .  .  .  and 
Shipley,  J.,  said :  '^  No  case  can  be  he  must  also  prove  that  the  result  of 
found,  either  in  England  or  in  this  the  defendant's  act  is  to  represent  that 
country,  in  which,  under  the  law  of  his  business  is  identical  with  that  car- 
copyright,  courts  have  protected  the  ried  on  by  the  plaintiff."  Sebastian  on 
title  alone,  separate  from  the  book  which  Trade-Nlarks  240. 
it  is  used  to  designate."  *^  Practically  the  same  law  prevails 

In  Toltie  V.  Jaques,  i  Blatchf.  (U.  S.)  to  prevent  the  use  of  the  name  of  a 

627,   Nelson,  J.,  said :   '*  The  title  or  place  of  business,  and   in   these  and 

name  is  an  appendage  to  the  book  or  similar  instances  it  is  only  necessary 

piece  of  music  for  which  the  copyright  for  the  plaintiff  to  prove  that  the  de- 

is  taken  out,  and  if  the  latter  fails  to  be  fendant's  conduct  is  of  such  a  nature  as 

protected,  the  title  goes  with  it,  as  cer-  to  be  calculated  to  deceive  the  public 

tainly  as  the  principal   carries  with  it  into  believing  that  the  defendant's  busi- 

the  incident."  ness  is  the  same  business  as  that  of  the 

1.  In  Saunders  v.  Jacob,  20  Mo.  App.  plaintiff."     Slater    on   Copyright   and 

96,  the  plaintiff  was  proprietor  in  St.  Trade-Marks  271. 

Louis,  of    the    "  New    York    Dental  In  Hoby  p.  Grosvenor  Library  Co., 

Rooms."     Defendant  opened  a  dental  28  W.  R.  386,  plaintiff  was  the  propria- 

office  near  plaintiff,  calling  it  **  Newark  tor  of  a  library  known  as  "The  Gro«- 

Dental  Rooms."     An  injunction   was  venor  Library."     Defendant  used    the 

granted,  and  the  defendant  appealed,  name  "  The  Grosvenor  Library,  Limi- 

The  court,  by  Thompson,  J.,  said  :  "  To  ted,"  applied  to  a  similar  business  in  the 

justif)'  an  injunction  in  such  a  case,  it  same  quarter  of  the  city.  An  injunction 

should  appear  that  the  resemblance  be-  was  granted. 

tween   the   two  trade-marks  or  trade  In  Boulnois  i/.  Peake,  13  Ch.  Div. 513, n, 

names  is  sufficiently   close  to  raise  a  plaintiffs,  who  were  dealers  in  carnages, 

probability  of  mistake  on  the  part  of  called  their  store  *'  Carriage  Bazaar." 

the  public,  or  to  show  a  design  to  mis-  Defendant  opened  a  carriage  store  in 

276 


Wbmt  lUy  Ckmrtitoto             TRADE-MARKS.  a  Tnida-llark. 

if  it  is  not  descriptive,^   and   contains  no  deceptive   words   or 

the  same  street,  and  called  it  at  first  court,  by  Norton,  J.,  said :  **  Conceding 

'*  Carriage  Repository,''  then  changed  that  the  name  of  a   hotel  must  pertain 

this  to  ^  New  Carriage  Bazaar."     An  to  some   particular  house,  or  be    the 

injunction  was  granted.  trade-mark  of  the  person  as  the  keeper 

In  Colton  V.  Thomas,  2  Brew.  (Pa.)  of  a  particular  house,  it  does  not  fol- 

308,  plaintiff,  proprietor  of  the  ^  Colton  low  that  the  name  becomes  inseparably 

I>ental  Association,"  sued  to  enjoin  de-  connected  with  the  building  to  which  it 

fendant,  formerly  in  his  employ,  from  was  first  applied.    The  name  is  not  a 

the  use  of  the  words  *'  Colton  Dental  '  fixture.'    A  person  may  have  a  right, 

Rooms,"  preceded  in  small  letters  by  interest,  or  property,  in  a  particular 

*'  formerly  operator  at  the,"  on  his  sign,  name,  which  he  has  given  to  a  particu- 

Both  offices  were  on  the  same  street,  a  lar  house,  and  for  which  house,  under 

few  blocks  apart.    The  court,  by  Alii-  the  name  given  to  it,  a  reputation  and 

son,  T.,  said:    **This  case,  we  think,  is  good-will  may  have  been  acquired ;  but 

clearly  within  the  rule  of  prohibition,  a  tenant,  by  giving  a  particular  name 

It  is  difficult  to  believe  that  the  words  to  a  building  which  he  applies  to  some 

*  late   operator,'  and  *•  formerly   opera-  particular  use,  as  a  sign  of  the  business 

tor,'  being  in  letters  and  type  so  much  done  at  that  place,  does   not   thereby 

smaller  than  the  other  letters  upon  the  make  the  name  a  fixture  to  the  build - 

cards  and  sign  of  the  defendant,  have  ing,  and  transfer  it  irrevocably*  to  the 

not  been  thus  placed  with  a  purpose  to  landlord." 

mislead  and   to  create  an   impression  In  Marsh  v.  Billings,  7  Cush.  (Mass.) 

that  his  rooms  are  the  Colton  Dental  322 ;  54  Am.  Dec.  733,  plaintiffs  and 

Rooms,  or  the  rooms  of  the   Colton  the  proprietor  of  the  Revere   House, 

Dental  Association.     But  whether  in-  made  a  contract  for  the  conveyance  of 

tended  to  produce  this  result  or  not,  no  persons  between   the  railroad   station 

one  can  doubt  that  they  are  calculated  and  the  hotel,  whereby  the   plaintiffs 

to  mislead  the  majority  of  unwary  per-  were  authorized  to  put  on  their  coaches 

sons,  and  even  of  the  most  wary  and  and  the  hats  of  their  hackmen,  ^  Revere 

cautious,  when    suffering    from   acute  House."     A  similar  arrangement  had 

pain  and  seeking  for  immediate  relief."  existed   between   the  hotel   proprietor 

In  Walker  v.  Alley,  13  Grant's  Ch.  and  defendants,  but  had  terminated  by 

(U.  C.)   366,  plaintiff  was  the  propri-  mutual  consent.     Defendants  still  con- 

etor  of  a  clothing  store  called  *' The  tinned  the  use  of  **  Revere  House  "on 

Golden  Lion,"  on  the  front  of  which  their  coaches,  etc.,  and  called  '*  Revere 

was  displayed  the  figure  of  a  lion.     De-  House  "  at  the  station.    At  the  suit  of 

fendant^  formerly  in  the  plaintifTs  em-  plaintiffs,  an  injunction  was  granted, 

ploy,  opened  near  by  a  clothing  shop  of  restraining  the  defendants  from  these 

his  own,  calling  it  "  The  Golden  Lion,"  misrepresentations.     Fletcher,  J.,  said ; 

with  a  figure  similar  to  the  lion  of  the  **  This  principle  is  by  no  means  novel 

plaintiff.    An  injunction  was  issued  to  in  its  character ;  or  in  its  application  to 

restrain  defendant.    See  also  McCardel  a  case  like  the  present;  it  is  substantially 

V,  Peck,  28  How.  Pr.  (N.  Y.  Supreme  the  same  principle,  which  has  been  re- 

Ct.)  120.  peatedly  recognized   and  acted  on  by 

In  Woodward  v,  Lazar,  21  Cal.  449;  courts,  in  reference  to  the  fraudulent 
82  Am.  Dec.  751,  plaintiff  had  been  the  use  of  trade-marks,  and  regarded  as  one 
lessee  of  a  house  which  he  had  used  as  of  much  importance  in  a  mercantile 
a  hotel  and  called  the  *'  What  Cheer  community.  .  .  .  The  ground  of 
House."  Subsequently,  he  built  another  action  against  the  defendants  is  not  that 
hotel,  for  a  while  running  both  under  they  carried  passengers  to  the  Revere 
the  same  name,  but  transferring  the  House  or  that  they  had  the  words 
principal  sign  to  the  new  house.  Fi-  *  Revere  House '  on  the  coaches,  and 
nally  the  business  in  the  first  house  was  on  the  caps  of  the  drivers,  merely ;  but 
entirely  discontinued,  and  the  house  that  they  falsely  and  fraudulently  held 
vacated  for  a  period  of  three  months,  themselves  out  as  being  in  the  employ- 
Defendant  afterwards  leased  the  first  ment,  or  as  having  the  patronage  and 
house  and  opened  a  hotel  under  the  confidence  of  the  lessee  of  the  Revere 
name  of  Original  What  Cheer  House,"  House,  in  violation  of  the  righte  of  the 
the  word  *'  original  "  being  in  small  let-  plaintiffs." 
ters.    An  injunction  was  granted.   The  1.  In  Goodyear  Rubber  Co.  v.  Good- 
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vearVIndia  Rubber  Glove  Mfg.  Co.,  128  wards  in  both  of  the  building^.     Here 

XJ.  S.  598,  plaintiffs,  incorporated  under  the    name   'Tower     Palace*  was    in- 

the  name  "  Goodyear  Rubber  Co."  in  tended   to  describe  and  designate   the 

1872,  brought  suit  to  restrain  defend-  place,  and  not  the  particular  business, 

ants,  incorporated   in    1847  under  the  nor  the  person  carrying  it  on.     It  never 

name   of  **  Goodyear's    India   Rubber  was  used  as  a  trade-mark  by  appellant. 

Glove  Manufacturing  Co.,*'  from  using  but  simply  to  indicate  the   particular 

on  their  signs,  business  letters,  etc.,  the  place  on  Market  street  where   he  did 

abbreviation,  "Goodyear  Rubber  Man-  business,   and    consequently   he   never 

ufacturing    Co."      An     injunction  acquired  the  exclusive  right  to  use  the 

granted  at  the  trial  below  was  dissolved,  name,  except  as  applicable  to  and  while 

the  name  being  only  descriptive.     Mr.  he  occupied  that  building." 

Justice   Field,   for    the    court,  said:  In  Eggers  v.  Hink,  63  Cal.  445;  49 

"*  Goodyear  Rubber 'are  terms  desc  rip-  Am.  Rep.  96,  plaintiff,  the  proprietor 

tiveof  well-known  classes  of  goods  pro-  of   a  saloon   in    San    Francisco,   had 

duced  by  the  process  known  as  Good-  adopted  as  a   business  sign,  a  row  of 

year's  invention.      Names  which   are  beer  barrels  with  **  P.  B.,"  stamped  on 

thus  descriptive  of  a  class  of  goods  can-  the  heads,  and  the  words,  '*  Depot  of 

not  be  exclusively  appropriated  by  any  the  Celebrated"  above,  and  "  Philadel- 

one.    The  addition  of  the  word  *  tom-  phia  Beer  "  below,  the  barrels.  Defend - 

pany '  only  indicates  that  parties  have  ant  in  the  same  city  began  the  use  of  a 

formed  an  association  or  partnership  to  similar  sign,  substituting  "  F.  B. "  for 

deal  in  such  goods,  either  to  produce  or  "  P.  B.,"  and   "  Fredericksburger  "  for 

to  sell  them.     .     .     .     Names  of  such  **  Philadelphia."    The  court,  in  refusing 

articles  cannot  be  adopted   as   trade-  to  grant  the  plaintiff  protection,  said  : 

marks,  and  be  thereby  appropriated  to  **A  sign  placed  over  a  man's  place  of 

the  exclusive  right  of  anyone ;  nor  will  business  with   a  row  of   beer  barrels 

the  incorporation  of  a  company  in  the  painted   on  it  would   indicate  that  he 

name  of  an  article  of  commerce,  with-  sold  beer  ;  the.  letters  *  P.  B.,'  stamped 

out  other  specification,  create  any  ex-  on  the  head  of  the  barrels,  and  the  words 

elusive  right  to  the  use  of  the  name.  'Depot  of  the  Celebrated,'  placed  above, 

.     .     .     The  case  at  bar  cannot  be  sus-  and    the   words    '  Philadelphia    Beer,' 

tained  as  one  to  restrain  unfair  trade,  placed  below,  the  row  of  barrels,  would 

.     .    .    There  is  no  proof  of  any  attempt  indicate  that  he  sold  Philadelphia  beer, 

of  the  defendant  to  represent  the  goods  It  does  not  appear  that  the  plaintiff  is 

manufactured  and  sold  by  him  as  those  the  manufacturer  of  the  Philadelphia 

manufactured  and  sold  by  the  plaintiff."  beer,  nor  the  sole  a^^ent  for  its  sale.  For 

In  Armstrong  v»  Kleinhans,  82  Ky.  aught  that  appears,  anyone  else  has  as 

303;  56  Am.  Rep.  894,  plaintiff  leased  much  right  to  sell  Philadelphia  beer  as 

a  house  which  was  very  high,  and  used  the  plaintiff.     In  our  opinion,  the  sign 

it  as  a  clothing  store,  designating  it,  and  label  of  the  plaintin  relates  only  to 

with  the  consent  of  the  landlord  who  the  description  of  the  beverage  dealt  in 

paid  half  the  expense  of  the  sign, '*  Tow-  by  him,  and  therefore  cannot  be  pro- 

er  Palace."    Plaintiff  subsequently  re-  tected  as  a  trade-mark."    See  also  Civil 

moved  his  business   to  another  store.  Service  Supply  Assoc,  v.  Dean,  13  Ch. 

transferring  the  sign,  without  the  con-  Div.  512. 

sent  of  the  landlord,  to  the  new  house.  In  Gray  v.  Koch,  2  Mich.  N.  P.  119, 

The  landlord  continued  the  use  of  the  plaintiff  and  defendant  were  dealers  in 

name  and  leased  to  defendant,  who  used  ready-made  clothing,  and  had  adjoining 

the  store  under  the  name  of  '*  Tower  stores.     Plaintiff  began  to  designate  his 

Palace "  as  a  clothing  establishment,  store   as  "  Mammoth  Wardrobe,"  and 

An  injunction  was  refused.     In  distin-  put  up  such  a  sign.     Defendant  did  the 

fuishing  this  case  from  Woodward  v.  same,  and  plaintiff  sued.     An  injunc- 

#azar,  21  Cal.  448;  82  Am.  Dec.  751,  tion  was  denied,  as  the  words  were  only 

Lewis,  J.,   said  :  "  But  conceding   the  descriptive  of  the  plaintiff's  store, 

correctness  of   the   conclusion   of  the  In  Choynski  v.  Cohen,  39  Cal.  501 ; 

court  in  that  case,  it  does  not  sustain  2  Am.  Rep.  476;  Cox's  Man.  of  Trade- 

the  claim  of  appellant.  There  the  name  Mark  Cases  336,  plaintiff,  proprietor  of 

of  the  hotel  was  not  applicable  to  or  the  "Antiquarian  Book  Store,"  sought 

descriptive  of  a  particular  building,  but  to  restrain  defendant,  also  a  book  deal- 

was  arbitt-ary,  and  applied  to  the  busi-  er,  from  using  the  words  "Antiquarian 

ness  carried   on   first  in   the  building  Book  and  Variety  Store."     An  injunc- 

upon   the   leased   premises   and   after-  tion  was  denied ;  the  term  ''Antiquari- 
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meaning,^  and  a  rival  will  be  enjoined  from  conducting  the  same 
business  in  the  same  locality  under  the  same  trade  name,  while 
he  might  be  permitted  to  use  the  name  in  a  different  local- 
ity.*    A  trader  will  sometimes  be  enjoined  from  the  use  of  his 

an,"  being  merely  descriptive  of   the  The  defendant,  first  of  all,  sets  up  as 

nature  of  the  store.  *  The  Pall  Mall  Guinea  Coal   Co/  in 

1.  In  Lichtenstein  v.  MelHs,  8  Ore-  Beaufort    Buildings.      That    was    not 

gon  464;   34  Am.   Rep.  592,  plaintiff,  found,  and,  indeed,  was  not  calculated, 

who  had  designated  his  place  of  busi-  to  induce   persons   to  deal   with    him 

ness   as    "IXL   General   Merchandise  under  the  supposition  that  they   were 

Auction  Store,''  sued   to  restrain   de-  dealing  with   the  plaintiffs.     All  per- 

fendant  from  using  on  his  sign  **  Great  sons,    of    course,    going    to    Beaufort 

IXLr  Auction  Co.      An  injunction  was  Buildings  would  know   perfectly  well 

denied.  that  they  were  not  dealing  with  the 

S.  In  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  persons  carrying  on  their  business  in 

N.  Y.  226;  19  Am.  Rep.  278,  defend-  Pall  Mall.     He  then  proceeds  to  set  up 

ant  purchased  from  the  executors  of  under  the  same  name  in  Pall  Mall,  and 

Joseph    Hall   the  latter's  agricultural  and  that  is  the  proceeding    which  is 

implement    supply    store,     10     South  now  complained  of.    It  was  urged,  on 

Water   St.,   Rochester,   N.  Y.,  April,  behalf  of  the  defendant,  that  there  are 

1869,  continued  the  business  under  the  a  number  of  other  companies  who  call 

name  of  **  The  Old  Joseph  Hall  Agri-  themselves    Guinea  Coal  Companies, 

cultural  Works,  No.  10  South  Water  some  with  prefixes,  and  others  with  no 

St.,  Rochester,  N.  Y.'*  In  September,  prefixes,  and  that  for  this,  among  other 

1869,  plaintiffs  rented  a  small  store  near  reasons,  the  plaintiffs  cannot  have  any 

by  in  Water  St.  and  began  a  like  busi-  property   in  the  name  of  the  Guinea 

ness,  under  the  name  of  *'  The  Glen  &  Coal  Co.     I  quite  agree  that  they  have 

Hall  Manufacturing  Co.,  No.  10  South  no  property  in  the  name,  but  the  prin- 

Water  SL,  Rochester,  N.  Y."     Plain-  ciple  upon  which  the  cases  on  this  sub* 

tiffs  sued   to  restrain  defendant  from  ject  proceed  is,  not  that  there  is  prop- 

the  use  of  the  words  '*  No.  10  South  erty  in  the  word,  but  that  it  is  a  fraud 

Water  St.'*     Dwight,  C,  in  upholding  on   a   person    who   has  established  a 

the  defendant,  said :  "  The  case  at  bar,  trade,  and  carries  it  on  under  a  g^ven 

properly    considered,  is  a  species    of  name,  that  some  other  person  should 

*■  good-will '    analogous     to     a    trade-  assume  the  same  name,  or  the  same 

mark.    .     .    .    It  Is  a  well-known  fact  name  with  a  slight  alteration,  in  such 

that  the  *  eood-will,'  like  a  trade-mark,  a  way  as  to  induce  persons  to  deal  with 

is  a   species  of  property.    ...     It  him  in  the  belief  that  they  are  dealing 

would    follow  from    these  principles,  with  the  person  who  has  given  a  repu- 

that  if  a  person  had  established  a  busi-  tation  to  the  name.     The  other  persons 

ness  at  a  particular  place,  from  which  who  use  the  natne  of  *The  Guinea  Coal 

he  has  derived  or  may  derive,  profit,  Co.*  carry  on  business  in  such  situa- 

and   has  attached  to  that  business  a  tions  that  they  are  not  likely   to  be 

name  indicating  to  the  public  where  mistaken  for  the  plaintiffs ;  but  as  re- 

or  in  what  manner  it  is  carried  on,  he  gards  the  use  of  it  by  the  defendant, 

has  acquired  a  property  in  the  name,  there    is  abundant  evidence  showing 

which  will  be  protected  from  invasion  that  many  persons  have  been  deceive<^ 

by  a  court  of  equity,  on  principles  anal-  and  when  we  see  exactly  what  the  de- 

ogous  to  those  which  are  applied  in  fendant  did,  I  must  emphatically  say, 

case  of  the  invasion  of  a  trade-mark."  that  I  do  not  acquit  him  of  an  inten- 

In    Lee   v,   Haley,    L,    R.,    5    Ch.  tion  to  deceive.    .    .    For  these  rea- 

App.  155;  Cox's  Man.  of  Trade-Mark  sons  I  am  clearly  of  opinion  that  this 

Cases  325,  Giffard,  L.  J.,  said:   ''The  injunction  was  properly  granted,  and 

case  is  that   the   plaintiffs  have    car-  there  is  no  objection  to  it  upon  the 

ried  on  business  in   Pall   Mall   for  a  ground  that  it  is  confined  to  the  partic- 

series  of  years  under  the  name  of  *  The  ular  street  of  Pall  Mall;    it  is  quite 

Guinea   Coal   Co.,  and  there  is    evi-  right  that  it  should  be  so  confined,  be- 

dence    to  show  that  they   were  well  cause  in  all  probability  if  the  same 

known,  and  that,  as  one  would  expect,  name  were  used  in  some  other  street 

thev    were    frequently  spoken    of    as  it  would  lead  to  no  mistake  or  decep- 

'The    Pall    Mall    Guinea    Coal    Co.'  tion." 
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own  name,  if  fraud  and  an  intention  to  deceive  the  public  be 
manifest ;  ^  but  unless  this  appears,  the  honest  and  fair  use  of 
his  name  by  a  trader  or  manufacturer  cannot  be  enjoined.*  Trade 
names  applied  to  business  stands,  which  are  arbitrary  or  personal, 
become  the  personal  property  of  the  first  adopter  and  may  be 
transferred  by  him  from  one  location  to  another,  or  sold  with  his 
business,  independent  of  the  location  where  it  is  conducted ;  * 
but  if  the  name  is  local — that  is,  derives  its  origin  from  any  local 

In  Croft  V.  Day,  7  Beav.  84,  plaintiffs,  In  Glenny   v.  Smitli,  11  Jur.  N.  S. 

executors  of  Charles   Day,  surviving  964;  2   Dr.  &  Sm.  476;  13  L.  T.  N.  S. 

partner  of  the  well-known  firm  of  Day  11;  13  W.  R.  1032;  6  N.  R.363,defend- 

&  Martin,  blacking  manufacturers,  97  ant,  a  former  employ^  of  the  plaintiffs. 

High  Holborn,  were  conducting  busi-  established  a  business  of  his  own,  put- 

ness.    Defendant,  named  Charles 'Day,  ting  on  his  business  sign,  his  own  name, 

formed  a  partnership  with  another  Mar-  far  to  the  top,  and  in  the  most  conspic- 

tin  and  called  the  firm  Day  &  Martin,  uous  position  **  Thresher  &  Glenny  **  in 

blacking  manufacturers,  90)^  Holborn  large    letters,  preceded    by   the   word 

Hill,  and  so  advertised  themselves  on  *^from"  in  small  letters.      Injunction 

wagons,  show  cards,  etc.,  and  were  using  was  granted. 

labels  very  similar  to  those  of  plaintiff.  In  Churton  v,  Douglas,  Johns.  174, 

The  master  of  the  rolls,  in  granting  the  defendant,  with  plaintiffs,  traded     as 

injunction,  said :  **  My  decision  does  not  *' John  Douglas  &  Co.,**  sold  good- will 

depend  on  anj'  peculiar  or  exclusive  to  plaintiffs,  who  continued  under  the 

right  which  the  plaintiffs  have  to  use  name  of  *' Churton,  Bankhart  and  Hirst 

the  names  of  Day  and  Martin,  but  upon  (late  John  Douglas  &  Co.)."     Defend- 

the  fact  of  the  defendant  using  those  ant  subsequently  opened  a  store  next 

names  in  connection  with  certain  cir-  door  as  ^*  John  Douglas  &  Co."  An  in- 

cumstances,  and  in  a  manner  calculated  junction  was  granted  to  plaintiff,  on  the 

to  mislead  the  public,  and  to  enable  the  ground  that  the  circumstances  indicated 

defendant  to  obtain,  at  the  expense  of  an  intention  on  the  part  of  the  defend- 

Day's  estate,  a  benefit  for   himself,  to  ant  to  mislead  the  public  into  believing 

which  he  is  not,  in  fair  and  honest  deal-  that  defendant  was    carrying  on   the 

ing,  entitled.    .     .    .     He  has  the  right  business  of  the  old  firm  which  was  the 

to  carry  on  the  business  of  a  blacking  property  of  the  plaintiff.     See  supra^ 

manufacturer  honestly  and   fairly ;  he  this  title,  Persons  of  the  Same  Name, 

has  a  right  to  the  use  of  his  own  name ;  2.  In  Turton  v.  Turton,  42  Ch.  Div. 

I  will  not  do  anything  to  debar  him  128,  plaintiffs  were  trading  under  the 

from  the  use  of  that,  or  any  other  name  old  established  name  of  **  Thomas  Tur- 

calculated  to  benefit  himself  in  an  hon-  ton  &   Sons."      Defendant  had   been 

est  way;  but'I  must  prevent  him  from  trading  as  '*John  Turton  &  Co.,"  but 

using  it  in  such  a  waj'  as  to  deceive  and  on  taking  his  sons  into  the  business, 

defraud  the  public,  and  obtain  for  him-  changed  the  firm  name  to  John  Turton 

self,  at  the  expense  of  the  plaintiffs,  an  &  Sons.     It  was  held  that  *'  there  be- 

undue  and  improper  advantage."  ing  no  evidence  of  intention  to  deceive, 

1.  In  Hookham   v.  Pottage,  L.  R.,  8  although  mistakes  might  occur,  the  de- 

Ch.  App.  91,  plaintiff  and  defendant  fendants  could  not  be  restrained  from 

had   been    trading  for    some  time   as  the  fair  and  honest  use  of  their  own 

*'  Hookham  &  Pottage;"  the  partnership  names." 

Was  dissolved  by  a  decree  of  the  court,  S.  In  Mossop  v.  Mason,  18  Grant*s 

and  the  continuation  of  the  business  Ch.  (Up.  Can.)  453,  plaintiff  purchased 

awarded  to  Hookham,  who  substituted  from  defendant,  the  business  and  good- 

the  sign  **  Hookham  h  Co."  for  **  Hook-  will  of  the  "  Western  Hotel."     Defend- 

ham  &   Pottage."      Defendant   estab-  ant,  after  sale,  opened  a  hotel  in  the 

lished  a  store  only  a  few  doors  away,  same   town  under  that  name.     It  was 

and  displayed  as  a  sign  his  own  nanne,  held   that  the  name  passed  with    the 

with  the  words  "  from  Hookham  &  Pot-  sale  of  the  good-will,  and  defendant 

tage,"  in  equally  conspicuous  lettering,  must  be  enjoined  from  the  use  of  that 

The  plaintiff  prayed  for  an  injunction,  name  in  the  same  city, 

which  was  granted.  In  Howard  v,  Henriques,  3  Sandf. 
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peculiarity  or  purpose  or  use  of  a  particular  building — it  becomes 
an  inseparable  part  of  the  building,  and  will  pass  with  a  sale  or 
lease  of  it,  and  cannot  be  severed  from  the  building  even  by  its 
first  adopter  and  user.^ 

(N.  Y.)  735,  plaintiff  was  the  proprie-  an  entire  business  as  it  is  when  applied 

tor  of  the  "  Irving  House  "  or  '*  Irving  to  a  single  article." 

Hotel/'     Defendant,  in  the  same  city,  Edwin    Booth   built  in    New    York 

started  a  hotel,  calling  it  the  "  Irving  a  theater  which  he   named  '*  Booth's 

Hotel."    The  court,  by   Campbell,  J.,  Theater."     He  subsequently  leased  it 

said:  **  We  think  that  the  principle  of  to  his  brother,  by  whom  it  was  assigned 

the  rule  is  the  same,  to  whatever  sub>  to  the  defendant,  who  continued  to  run 

ject  it  may  be  applied,  and  that  a  party  it  under  the  name  of*'  Booth's  Theater." 

will  be  protected  in  the  use  of  a  name  Booth   sought  to  restrain  defendants 

which  he  has  appropriated  and  by  his  from  using  this  name,  claiming  that  the 

skill  rendered    valuable,   whether  the  public  would  be  misled  into  believing 

same  is  upon  articles  of  personal  prop-  that  he  was  acting  there.    An  injunc- 

erty  which  he  may  manufacture,  or  ap-  tion  was  refused.    This  was  an  unwar- 

plied  to  a  hotel  where  he  has  built  up  a  rantable  supposition,  the  name  merely 

prosperous  business."    An  injunction  designating    the    building.     Booth    v, 

was  granted.  Jarrett,  52  How.  Pr.  (N.  Y.  C.  PI.)  169. 

In  Robertson  v.  Buddington,  28  In  Hudson  v,  Osborne,  39L.  J.  Ch. 
Beav.  529,  Romilly,  M.  R.,6aid  :  "The  79,  defendant,  proprietor  of  the  **  Os- 
good-will  18  a  valuable  and  tangible  borne  House "  in  Ludgate  Hill,  Lon- 
thin^  in  many  cases,  but  it  is  never  a  don,  became  insolvent  and  his  business 
tangible  thing  unless  it  is  connected  was  sold  to  the  plaintiff.  Defendant 
with  the  business  itself,  from  which  subsequently  opened  a  new  place  but  a 
it  cannot  be  separated,  and  I  never  few  doors  distant  from  his  former  one, 
knew  a  case  in  which  it  has  been  so  calling  it  "Osborne  House."  An  in- 
treated."  junction  was  granted. 

1.  Fullwood  V,  Fullwood,  9Ch.  Div.  In  Redlon  v.  Barker,  4  Kan.  445;  96 

176.  In  Hazard  v,  Caswell,  57  How.  Am.  Dec.  180,  it  was  held  that,  on  the 

Pr.  (d.  Y.  Supreme  Ct.)  i,  defendant,  sale  of  a  hotel,  there  being  no  clause  of 

who  with  plaintiff  had  been  carrying  reservation  in  the  deed,  the  sign  post 

on  the  drug  business  under  the  firm  "  Barker's  Hotel,"  passed  to  the  vendee, 

name  of  "Caswell,  Hazard  &  Co.,  Es-  In  Howe  v.  Searing,  19  How.  Pr.  (N. 

tablished  1780,"  sold  out  the  good-will  Y.  Super.  Ct.)  14,  it  was  held  that  a 

of  the  business  to  plaintiffs,  and  then  trade  name  will  not  pass  with  the  sale  of 

established    another    store,  using   the  the  good-will  of  a  business, 

words  '*  Established  1780."    An  injunc-  In  Elliott's  Appeal,  60  Pa.  St.  161, 

tion  was  granted  restraining  defendant  the  court,  by  Read,  J.,  said:  '*  The  cases 

from  using  these  words.    The  court,  by  cited  by  the  auditor  and  on  the  part  of 

Westbrook,  J.,  said :  "  Used,  as  these  the  appellees  differ  from  the  present 

words  and  figures  were,  to  identify  a  case  in  a   very   important  particular, 

drug  house,  and  to  give  it  character  by  that  Mrs.  Elliott  is  the  actual  owner  of 

its  age,    and  such  use,  continued   for  the  house  and  tavern  stand,  and  derives 

many  years,  necessarily  distinguishing  no  interest  from  the  decedent  in  either, 

it  from  any  other,  it  is  quite  apparent.  The  good- will  of  an  inn  or  tavern   is 

that  the  exclusive  enjoyment  of  such  local,  and  does  not  exist  independent  of 

use  is  as  valuable,  as  a  species  of  trade-  the  house  in  which  it  is  kept." 

markytothecontinuersof  that  business.  In  Musselman's  Appeal,  63  Pa.  St. 

as  the  exclusive  enjoyment  of  a* trade-  83,  Thompson,  C.  J.,  said:     *' Nor  can 

mark    upon   a  well-known    article    is  I  comprehend  how  it  (the  good -will) 

valuable  to   the  manufacturer  thereof,  existed  independently  of  the  property." 

.    .    .     No  man  may  injure  another's  "The  good* will  of  the  business  is 

business  and  impose  upon  the  public  nothing  more  than  the  advantage  at- 

alike,  by  selling  his  own  goods  so  dis-  tached  to  the  possession  of  the  housci 

guised  hy  the  use  of  either  the  other's  and  the  mortgagee,  being  entitled  to  the 

name  or  mark  as  to  induce  the  buyer  possession  of  the  house,  is  entitled  to 

to  believe  they  are  those  of  the  person  the  whole  of  the  advantage."      Chis- 

whose  name  or  mark  they  bear.    The  sum  v.  Dewes,  5  Russ.  30. 

argument  ia  as  sound  when  applied  to  "  It  is  difficult  to  see  how  the  good- 

281 


What  lUy  Conititata  TRADE-MARKS,  %  Inde-Kark. 

9.  Suggestive  Vames. — Names  which  to  some  extent  suggest  the 
character,  quality,  or  ingredients  of  an  article,  or  some  supposed 
advantage  to  be  derived  from  using  it,  or  some  effect  to  be  pro- 
duced by  its  use,  have  been  ordinarily  upheld  as  valid  trade- 
marks.* 

10.  Collocation  of  Words. — A  peculiar  collocation  of  words  which, 
although  descriptive  in  their  meaning,  are  arbitrary  in  their  selec- 
tion and  arrangement,  and  are  not  the  only  words  which  could 
be  employed  to  describe  the  article  to  which  they  are  applied, 
may  be  protected  as  a  trade-mark.^  Each  case  of  this  class  will 
depend  upon  its  own  facts,  for  the  reason  that  it  will  only  be 
some  peculiarity  of  selection,  arrangement,  or  sound  which  will 

will,  consisting  in  the  habit  of  the  trade  adopted,  if  at  the  time  of  their  adop- 

being  carried  on  in  the  same  place,  can  tion  they  were  not  employed  to  desig- 

be  distinguished,  and  separated  from  nate  the  same  or  like  articles  of  produc- 

the  lease  of  the  house.*'    Crawshay  v,  tion.'    .    .    .    But,  though    it    is    not 

Collins,  15  Ves.  224.  necessary  that  the  word  adopted  as  a 

In  King  v.  Midland  R.  Co.,  17  W.  trade-mark  should  be  a  new  creation, 

R.  113,  Giffard,  V.  C,  held  "that  the  never  before  known  or  used,  there  are 

good- will  was  incident  to  the  mortgaged  some  limits  to  the  right  of  selection, 

premises  and  passed  with  them."  .    .    .    And  there  are  two  rules  which 

In  Llewelhrn  v,  Rutherford,  L.  R.,  are  not  to  be  overlooked.     No  one  can 

10  C.  P.  456,  Lord  Coleridge,  C.  T.,  claim  protection  for  the  exclusive  use 

held   that  the  good-will  of   a  public  of  a  trade-mark  or  trade  name  which 

house  inured  to  the  benefit  of  the  owner  would  practically  give  him  a  monopoly 

of  the  land,  upon  a  tenant  leaving  it,  in  the  sale  of  any  goods  other  than  those 

who  had  built  up  a  trade.  ■  produced  or  made  by  himself.    If  he 

1.  As  for  example,  "  Pain  Killer,*'  as  could,  the  public  would  be  injured, 
applied  to  a  medicinal  compound,  Davis  rather  than  protected,  for  competition 
V.  Kendall,  2  R.  I.  566;  Dr.  J.  M.  Lind-  would  be  destroyed.  Nor  can  a  gener- 
say's  Improved  Blood  Leecher, "  Blood  ic  name,  or  a  name  merely  descriptive 
Leecher,"  "  Annihilator,"  Fulton  v,  of  an  article  of  trade,  of  its  qualities, 
Sellers,,  4  Brew.  (Pa.)  43;  **  Barker's  ingredients,  or  characteristics,  be  em- 
Stomach  Bitters,"  Funke  v,  Dreyfus,  ployed  as  a  trade-mark,  and  the  exclu- 
34  La.  Ann.  80;  "Warren  Hose  Sup-  sive  use  of  it  entitled  to  legal  protection, 
porter,"  Frost  v,  Rindskopf,  43  Fed.  The  phrase  *  Syrup  of  Figs,'  is  in  no 
Rep.  408;  "  Lightning  Hay  Knives,"  sense  a  generic'  one.  It  is  not  a  name 
Hiram  Holt  Co.  v.  Wadsworth,  41  Fed.  of  a  natural  product,  or  of  a  class  of 
Rep.  34 ;  "La  Favorita,"  Menendez  v.  natural  products.  If  such  an  article  ex- 
Holt,  138  U.  S.  514;  "  Cough  Cherries,"  ists,  it  must  be  the  result  of  a  manufac- 
Stoughton  V,  Woodard,  39  Fed.  Rep.  turing  process.  So  far  as  we  are  advised, 
902 ;  "  Invifforator  Spring  Bed,"  Ex  /.  the  name  never  existed,  nor  was  it  ap- 
Hay  man,  18  Pat.  Off.  Gaz.  933;  "  Anti  plied  to  any  natural  or  artificial  product. 
Washboard  Soap,"  O'Rouke  v,  Cen-  until  formulated  by  appellee  of  words  of 
tral  City  Soap  Co.,  1043  P.  &  S.  no  prior  association,  and  by  it  used  to 

2.  The  phrase,"  Syrup  of  Figs,"  des-  designate  its  preparation.  Even  if  such 
ignating  a  liquid  medicine,  constitutes  medicine  were  made  entirely  of  figs,  it 
a  valid  trade- mark.  Improved  Fig  is  still  a  new  name,  applied  to  a  manu- 
Syrup  Co.  v.  California  Fig  Syrup  Co.,  factured,  and  not  a  natural  product ; 
54  Fed.  Rep.  175.  Here  Beatty,  D.  T.,  hence  indicates  rather  its  origin,  than 
said:  "  The  appellants  contend  that  the  its  quality,  or  even  its  nature." 
phrase  *  Syrup  of  Figs '  is  merelv  de-  In  Frost  v,  Rindskopf,  42  Fed.  Rep. 
scriptive  of  the  preparation,  and  there-  408,  plaintiffs,  whose  trade-mark 
fore  cannot  be  adopted  as  a  trade-mark,  consisted  of  the  words  "  Warren  Hose 
.  .  .  The  law,  as  stated  in  Delaware,  Supporter,"  with  a  cut  of  the  garter  at- 
etc.,  Canal  Co.  v.  Clark,  13  Wall.  (U.  tached  to  a  stocking,  sued  to  restrain 
S.)  322  ...  is  that  *  words  in  com-  defendants  from  the  use  of  "  Warranted 
mon  use,  with  some  exceptions,  may  be  Hose   Supporter,"  with  a  similar  cut. 
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An  injunction  was  granted.     Wheeler,  plain  tiff's  trade-mark  consists,  not  of  the 

J.,  said:  "  Perhaps,  as  argued   for  the  word  'Astral '  alone,  nor^et  of  the  two 

defendants,  the  words  'Warren  Hose  words 'Astral  Oil.'  The  prefix  '  Pratt's  * 

Supporter,'  alone  would  not  constitute  is  the  distinguishing  word,  in  the  plain - 

a  valid  trade-mark;  but  in  connection  tiff's  combination,  and  in  truth,  is  indis- 

with  the  cut,  they  appear  to  be  more  pensable." 

than  merely  descriptive,  and  sufiiciently  In  Pierce  v,  Guittard,  68  Cal.  68 ;  58 

arbitrary  to  denote  fairly  the  origin  of  Am.  Rep.  i,  "German  Sweet  Choco- 

the  goods  when  used  for  that  purpose."  late  "  was  held  to  be  infringed  by  *'  Sweet 

In  Ransom  v.  Ball  (Supreme  Ct.),  7  German  Chocolate."  The  court  declined 

N.  Y.  Supp.  238,  protection  was  granted  to  pass  on  the  question  of  the  validity 

to  "  Miller's  Universal  Magnetic  Balm,"  of  the  words  as  a  technical  trade-mark, 

a  medicine;  Dwight,  J.,  saying:   *'  It  is  In  Selchow  v.  Baker,  93  N.  Y.  59;  45 

not  pretended  that  the  liquid  possessed  Am.  Rep.  169,  '*  Sliced  Animals,"  the 

any  of  the  properties  of  magnetism  in  name  of  a  toy  puzzle,  consisting  of  pic - 

the  scientific  sense  of  the  word;  nor  do  tures  of  animals,  etc.,  was  upheld  as  a 

we  think  it  clear  that  the  use  of  the  word  valid  trade-mark. 

*  Magnetic' in  its  title  was  intended  to  In  Desmond's  Appeal,   103  Pa.  St. 

deceive  the  public  in  that  respect.     The  126;  49  Am.  Rep.  118,  plaintiff,  manu- 

word,  so  far  as  any  meaning  was  at-  facturer  of  *' Samaritan's  Gift  "  and 

tached  to  it,  was  probably  used  rather  *'  Samaritan's  Root  and  Herb  Juices," 

in  a  figurative,  than  in  a  literal  or  scien-  patent  medicines,  sued  to  restrain  de- 

tific  sense;   and  there  was  but   little  fendant  from  selling  "Samaritan's  Nerv- 

danger  of  its  being  misunderstood."  ine."    An  injunction  was  refused.    The 

In  Stoughton  v,  Woodard,  39  Fed.  court  said:  "An  examination  of  the  two 

Rep.  902,  **  Cough   Cherries,"  applied  shows  they  are  quite  dissimilar  in  names 

to  confections,  was  upheld  as  a  valid  and  appearance.    It  is  true,  each  has 

trade-mark,    Bunn,  J.,  saying:    "The  the  word  ' Samaritan,' but  in  such  dif- 

words  •  Cough  Cherries  '  are  not  prop-  ferent  form  and  combination  of  words 

erly  merely  descriptive  of  the  qualities  as  to  preclude  one  medicine  being  taken 

of  the  thing  manufactured  and  sold,  but  for  the  other.     .    .    .     The  appropria- 

are  to  a  large  extent  arbitrary  and  fan-  tion  of  the  word  '  Samaritan '  in  one 

ciful.     ...     If  the  label  adopted  had  combination  of  words  does  not  prevent 

been   *  Cough  Candy,'  *  Cough    Rem-  its  beingused  in  all  other  combinations." 

edy,'  or  *  Cough  Confection,'  or  if  the  In  Electro- Silicon  Co.  v.  Hazard,  20 

article  sold  had  been  cherries  in  fact,  Hun  (N.   Y.)  369,  "  Electro- Silicon," 

and  labeled  as  these  goods  were,  the  a  polishing  powder,  was  held  to  be  a 

case  would  come  within  the  ordinary  valid  trade- mark.  Brady,  J.,  said :  "But, 

rule.    .    .    .     But  the  words  *  Cough  as  we  have  seen,  it  conclusively  ap- 

Cherries,'  applied  to  a  confection,  are  pears  that  neither  the  words  in  comU- 

clearly   distinguishable,    in    my    judg-  nation  or  singly  employed,  describe  the 

ment.''  article  which  they  are  intended  to  des- 

In  Pratt  Mfg.  Co.  v.  Astral  Refining  ig^ate.  It  is  a  substance  for  polishing 
Co.,  27  Fed.  Rep.  492,  plaintiffs,  whose  composed  of  infusorial  earth,  the  proper 
trade-mark  was  "Pratt's  Astral  Oil,"  description  of  which  is  not  silicon,  which 
sued  to  restrain  defendants  from  using  exists  in  small  quantities  and  is  not  an 
the  words  "Standard  White  Astral  article  of  commerce.  The  words,  there* 
Oil."  An  injunction  was  refused.  Ach-  fore,  are  arbitrary  and  coined  for  the 
eson,  J.,  said :  "  In  the  first  place,  I  purpose  of  distinguishing  an  article 
strongly  incline  to  the  opinion  that  the  which  the  plaintiff's  predecessor  first 
word  'Astral'  was  without  the  range  of  introduced  into  the  commerce  of  the  na- 
lawful  appropriation  as  a  trade-mark  tion,  of  which  it  has  become  a  part." 
for  refined  petroleum,  by  reason  of  the  "  Mere  numbers  are  never  the  objects 
fact  that  long  before  it  was  employed  of  a  trade-mark,  where  they  are  em- 
by  Charles  Pratt,  the  appellation  had  ployed  to  indicate  quality,  but  they  may 
been  given  to  an  oil-burning  lamp  well  be  where  they  stand  for  origin  or  pro- 
known  and  in  common  use.  .  .  .  prietorship,  in  combination  with  words 
Then,  in  the  second  place,  the  appropri-  and  other  numerals."  Humphrey's 
ation  of  the  word  'Astral '  in  one  com-  Specific  Homeopathic  Medicine  Co.  v. 
bination  of  words,  does  not  preclude  its  Wenz,  14  Fed.  Rep.  250. 
use  in  all  other  combinations.  See  13  In  Amoskeag  Mfg.  Co.  v.  Trainer, 
W.  N.  C.  (Pa.)  303;  Desmond's  Api>eai,  101  U.  S.  51,  Clifford,  J.,  said  :  "  Words 
103  Pa.  St.  126;  119  P.  &  S.    .    .    .   The  or  devices,  or  even   a  name  in  certain 
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cases,  may  be  adopted  as  a  trade-mark,  Ch.  i6;  15  App.  Cas.  316;  63  L.  T.  N. 

which  is  not  the  original  invention  of  S.  389,  where  Lord  Herschell,  in  de- 

the  party  who  appropriates  the  same  dining  to  decide  whether  the  words 

to  that  use.     Phrases,  or  even  words  or  "  Painkiller"  were  distinctive  or  not, 

letters  in  common  use,  may  be  adopted  said :   '*  The  two  words  no  doubt  are 

for  the  purpose,  if  at  the  time  of  their  common  English  words,  and  when  used 

adoption  they  were  not  employed  by  in  combination  do  convey  a  specific 

another  to  designate  the  same  or  similar  idea ;  but  inasmuch  as  that  combination 

articles  of  production   or  sale."     See  of  words  has  never,  so  far  as  one  knows, 

also  similar  observations  by  Clifford,  J.,  been  applied  to  anything  except  this 

in  McLeon  v,  Fleming,  96  U.  S.  254.  preparation  made  and  sold  by  the  ap- 

In  Ex  p,  Glines,  8  Pat.  Off.  Gaz.  pellant,  they  have  come  to  be  used  as 
435,  the  words  *' Slate  Roof  Paint,"  as  descriptive  of  that  preparation,  so  that 
a  trade -mark  for  a  paint  for  roofs,  not  the  use  of  those  words,  and  those  words 
containing  over  two  per  cent,  of  slate,  alone,  would  suggest  the  idea  of  that 
were  considered  not  descriptive,  and  preparation  and  nothing  else."  See 
admitted  to  registration ;  Spear,  Act.  also  Davis  v,  Kendall,  2  R.  I.  566. 
Com.,  saying:  "  Upon  careful  consider-  In  Williams  v,  Johnson,  a  Bosw.  (N. 
ation,  I  am  inclined  to  think  that  they  Y.)  i,  plaintiffs,  the  Neiv  England 
are  not  in  any  sense  such  terms  as  manufacturers  of  **  Genuine  Yankee 
would  naturally  be  employed  in  the  Soap,"  sued  to  restrain  defendant  in 
ordinary  use  of  the  language  to  describe  New  Tork  from  the  sale  of  soap  of 
any  composition  of  this  general  descrip-  the  same  name.  An  injunction  was 
tion,  and  that  therefore  the  words  are  granted,  irrespective  of  the  validity  of 
arbitrarily  chosen  and  sufficiently  out  the  words  as  a  technical  trade-mark, 
of  the  ordinary  signification  to  consti-  Woodruff,  J.,  said  :  *'  Whether,  upon  the 
tute  a  peculiar  mark.  It  is  no  objection  taking  of  the  proofs  in  the  cause,  it  will 
to  a  mark  sought  to  be  registered  as  a  appear  that  the  particular  words  *  Gen- 
trade-mark  that  it  is  appropriate  to  the  uine  Yankee  Soap '  are  to  be  deemed 
article  to  which  it  is  to  be  applied,  or  descriptive  of  the  kind  of  soap  which 
suggestive  of  good  qualities,  or  pecul-  anyone  may  make  and  sell  by  its  proper 
iarly  fit  in  any  such  way."  name,  or  are  terms  properly  designating 

In  Davis  v,  Kennedy.  13  Grant's  Ch.  the  plaintiff's  manufacture,  and  so  to 
(U.  C.)  523,  an  injunction  was  gpranted  be  descriptive  of  their  peculiar  skill  in 
to  restrain  defendant  from  the  use  of  making  an  article  alreadj'  in  known 
the  words,  '*The  Great  Home  Remedy,  and  common  use,  by  its  proper  and  only 
Kennedy's  Painkiller,"  an  infringement  generic  name,  soap,  is  perhaps  not  free 
of  the  plaintiffs  trade-mark,  **  Perry  from  doubt."  See  Williams  v,  Spence, 
Davis' Vegetable  Painkiller."  Spragge,  25  How.  Pr.  (N.  Y.  Super.  Ct.),  366, 
V.  C,  said:  " The  defendant's  counsel  where  the  validity  of  the  phrase  as  a 
contend  that  what  the  plaintiffs  call  a  trade-mark  is  established, 
trade-mark  is  not  properly  a  trade-  The  following  combinations  of 
mark,  but  a  term  of  description  of  the  words  have  been  protected  as  trade- 
article  which  they  prepare.     I  do  not  marks: 

agree  in  this.     I  take  the  word  to  fall  *' Cream    Baking    Powder."     Price 

within  the  class  of  trade-marks  usually  Baking  Powder  Co.  v.  Fyte^  45  Fed. 

called  fancy  names  or  '  trade-marks ; '  Rep.  799. 

which  are.arbitrarily  selected  by  an  in-  **  Priestly's    Silk   Warp   Henrietta." 

ventor  or  manufacturer  to  catch  the  Priestley  v.  Adams,  59  Hun  (N.Y.) 380. 

eye  or  ear  of  the  public  and  to  distin-  "  Piries  Parchment  Bank, "  a  partic- 

guish  his  article  from  others  of  the  like  ular  kind  of   paper.    In   re  G€K>daU'8 

nature.    It  is  true  that  the  term  *  pain-  Trade-Mark,  42  Ch.  Div.  566;  38  W. 

killer'  is  suggestive  of  the  use  of  the  R.  189. 

medicine,  but  it  is  not  an  adjective  nor  In  Ee  Dunn's  Trade-Mark,  41  Ch. 

is  it  used  adjectively.    It  is  a  quaint  Div.  439;  63  L.  T.  N.  S.  6;  39  W.  R. 

combination  of  words,  never  probably  161 ;  15  App.  Cas.  252,  "  Dunn's  Fruit 

used  together  befbre,  forming  a  name  Salt  Baking  Powder"  was  held  to  be 

by  which  the  inventor  desired  that  his  no   infringement  of  *' Cuo's   Fruit 

preparation  should  be  known,  and  cal-  Salt,"    an    effervescing    drink.     Both 

culated,  as  he  rightly  judged,  from  its  were  allowed  registration, 

quaintness  to  fix  itself  in  the  memory  of  '*  Hostetter's  Celebrated  Stomach 

the  general  public."  Bitters."    Myers  v.  Theller,  38  Fed. 

But  see  Davis  v.  Harbord,  60  L.  J.  Rep.  607. 
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cause  the  courts  to  depart  from  the  usual  rule  which  denies  pro- 
tection to  descriptive  words ;  *  but  if  any  one  or  more  of  the 

**  The  Baeder  Flint  Paper  Company,  rell,  9    Am.   Law     Rev.  368;    Codd. 

New  York."     Baeder  v.  Baeder,  5  N.  Dig.  242. 

Y.  Supp.  123;  52  Hun  (N.  Y.)  170.  "Grenade   Sjrup,"  made  from   the 

'*  Akron  Dental  Rubber.*'     Keller  v.  juice  of  the   pomegranate.     Rillet  v. 

B.  F.  Goodrich  Co.,  117  Ind.  556.  Carlier,  61  Barb.  (N.  Y.)  435. 

**  Prince's  Metallic  Paint."    Prince  "  Sweet  Opoponax  of  Mexico,"  name 

Mfg.  Co.  V.  Prince's  Metallic  Paint  Co.,  of  a  perfume.    Smith  t;.  Woodruff,  48 

51  Hun  (N.  Y.)  443.  Barb.  (N.  Y.)  438. 

"^La   Favorita,"  a  brand    of    flour.  "Stephens'     Blue     Black     Writing 

Menendez  v.  Holt,  128  U.  S.  514.  Fluid."     Stephens  v.  Peel,  16  L.  T.  N. 

"  Black  Diamond,"  name  of  a  scathe  S.  145. 
stone.    A.  F.  Pike  Mfg.  Co.  v,  Cleve-  **  Pharaoh's  Serpents,"  name  of  fire- 
land  Stone  Co.,  35  Fed.  Rep.  896.  works.    Barnett  x/.  Leuchars,  13  L.  T. 

"Johnson's  Anodjne  Liniment."  N.  S.  495. 

Jennings  v.  Johnson,  37  Fed.  Rep.  364.  "  Bell's  Life  in  London  and  Sporting 

*^  Moxie  Nerve  Food."    Moxie  Nerve  Chronicle,"  name  of  a  paper.    Clement 

Food  Co.  V.  Beach,  33  Fed.  Rep.  148.  v,  Maddick,  5  Jur.  N.  S.  592;  33  L.  T. 

See  Moxie  Nerve  Food  Co.  v,  Baum-  117;  i  Glff.  90. 

bach,  32  Fed.  Rep.  20«;.  "Taylor's  Persian  Thread."    Taylor 

*'  Maryland  Club    Whisky."     Cahn  v.  Taylor,  ix  L.J.  Ch.  255 ;  2  Eq.  Rep. 

r.Gottschalk  (C.  PI.),  2  N.  Y.  Supp.  13.  290 ;  22  L.  T.  271. 

**  Union    Made   Cigars. "    Allen    v,  ''The  graduated,  erooveless,  drilled- 

McCarthy,  37  Minn.  349.  eyed,  ground  down,''  applied  to  a  new 

"  A.  N.  Hoxie's  Mineral  Soap,"  "  A.  style  of  needle.    Shrimpton  v.  Laight, 

N.  Hoxie's  Pumice  Soap."     Hoxie  v,  \i  Beav.  164. 

Chaney,  143  Mass.  592;  58  Am.  Rep.  1.  In  Fischer  v.  Blank,  138  N.  Y. 

149.  245,  Maynard,  J.,  said:  "So  with  re- 

''S.   N.    Pike's     Magnolia  Whisky,  spect  to  the  term  *  Black  Package  Tea,' 

Cincinnati,  Ohio."     Kidd  v,  Johnson,  we  do  not  think  it  is  such  a  distinctive 

100  U.  S.  617.  appellation  as  will  entitle  the  plaintiffs 

"  Charter  Oak,"    trade-mark    for  a  to  its  exclusive  use  in  their  business, 

stove.     Filley  v.  Child,  16  Blatchf.  (U.  It  manifestly  has  reference  either  to  the 

S.)  376.  quality  of  the  article,  or  to  the  color  of 

"  Pond  Lily  Wash,"  name  of  a  wash-  the  package  in  which  it  is  sold.  In 
ing-fluid.  Wright  v.  Simpson,  15  Pat.  either  case  it  cannot  be  made  the  sub- 
Off.  Gaz.968.  ject  of  individual  appropriation." 

*' Roberts' Parabola  Needles."     Rob-  ** Trade-Mark  Best  Soap."    Babbitt 

erts  V.  Sheldon,  18  Pat.  Off.  Gaz.  1277;  v.  Brown   (Supreme  Ct.),  23  N.   Y. 

8  Biss.  (U.  S.)  398.  Supp.  25. 

"  Dr.  C.  McLane's  Celebrated  Liver  In  Keasbey  v.  Brooklyn   Chemical 

Pills."    McLean  v,  Fleming,  96  U.  S.  Works  (Supreme  Ct.),  21  N.  Y.  Supp. 

245.  696,  affirming  16  N.Y.  Supp.  318,  plain- 

"  Vanity  Fair,"  for  cigarettes.    In  re  tiffs,  manufacturers  of  "Bromo-Caffe- 

Kimball,  11  Pat.  Off.  Gaz.  1109.  ine,"  sued  to  restrain  defendants  from 

"  Lacto-peptine,"    a    medicine,     in-  using  the  same  name ;  Van  Brunt,  P.  J., 

fringed  by   ^  lacto-pepsine."    Carnick  saying:   "It  is   conceded  that    .     .    . 

V.  Morison,  L.  J.  Notes  Cases  (1877),  the  coupling  together  in  combination 

p.  71.  of  words  which  before  that  had  been 

"Bethesda  Mineral   Water."     Dun-  used  apart,  and  had  entered  into  the 

bar  V,  Glenn,  42  Wis.   118;    24  Am.  common  or  scientific  vocabulary,  does 

Rep.  395.  not  give  a  right  to  the  exclusive  use  of 

"ApoUinaris  Water."  Apollinaris  Co.  such  combination,  where  it  is  indica- 
te. Norrish,  33  L.  T.  N.  S.  242.  tive,   not  of  origin,  maker,  use,   and 

^  Licensed  Victuallers'  Relish,"  name  ownership  alone,  but  also  of  quality 

of  a  sauce.     Cotton  v,  Gillard,  44  L.  J.  and  other  characteristics.    The  ques- 

Ch.  90.  tions,  therefore,  which   are  presented 

'^  The  Rising  Sun  Stove  Polish,"  not  for  solution  by  the  facts  found  in  this 

infringed  by  "  The  Rising  Moon  Stove  case,  are :    Does    the    trade-mark    in 

Polish ;"  both  valid.    Morse  v,  Wor-  question  inform  the  reader  or  hearer  of 
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the  general  characteristics  and  compo-  not  peculiarly  arranged,  and  purely  de- 
sition  of  the  thing  to  which  it  is  at-  scriptive,  does  not  constitute  a  valid 
tached?  Does  it  also  inform  of  its  trade-mark.  Thus,  in  Gilman  t'.Hunne- 
quality  and  other  characteristics,  or  is  well,  122  Mass.  139,  **The  Universal 
it  indicative  only  of  origin,  maker,  use,  Cough  Remedy  "  was  held  not  infringed 
and  ownership?"  The  court  decided  by  "Hunne well's  Celebrated  Cough 
the  former  question  affirmatively',  thus  Remedy."  Gray,  C.J. , said:  "The plain- 
holding  the  words  no  trade -mark.  tiffs  cailnot  have  a  trade-mark  in  the 

In  Gessler  z\  Grieb,  80  Wis.  21.  descriptive  words  *  Cough  RemedjV  or 
"Gessler's  Magic  Headache  Wafers"  in  the  more  extended  description,  *A 
were  held  not  to  be  infringed  by  sure  remedy  for  chronic  or  common 
**  Brown's  Alpha  Headache  Wafers."  cough,  sore  throat  and  other  minor 
Cassoday,  J.,  said:  "  We  must  hold  that  throat  complaints  so  often  by  neglect 
the  words  *  Headache  Wafers,'  as  used  the  forerunner  of  consumption.' " 
by  the  plaintiff,  whether  together  or  In  Alleghany  Fertilizer  Co.  v,  Wood- 
separately,  are  each  in  common  use,  side,  i  Hughes  (U.  S.)  115,  ^*  Eureka 
descriptive  of  common  objects  and  Ammoniated  Bone  Superphosphate  of 
qualities,  and  hence  he  has  no  exclusive  Lime,"  .was  held  to  be  a  valid  trade- 
right  to  the  same  as  a  trade-mark."  mark.    Giles,  J.,  said:  **The  natural  or 

In   Trask  Fish  Co.  v,  Wooster,  28  proper  designation  of  an  article  can 

Mo.  App.  408,  plaintiffs  sought  to  have  never  become  a  trade-mark,  because 

protected,  as  a  valid  technical  trade-  anybody  making  the  article  has  a  right 

mark,the  words*' Selected  Shore  Mack-  to  call  it  by  its  proper  name.    .    .     • 

erel."      Lewis,  P.  J.,  said:   "But  this  But  a  purely  arbitrary  or  fanciful  ap- 

claim  cannot  be  sustained  consistently  pellation,  for  the  first  time  used  to  dis- 

with  fundamental  rules  in  the  law  of  tinguish  an  article  to  which  it  has  no 

trade-marks.      A    man   cannot    adopt  natural  or  necessary  relation,  does,  by 

any  set  of  words  that  may  happen  to  virtue  of  that  very  appropriation,  and 

suit  his  fancy,  without  any  reference  subsequent  use,  become  a  trade-mark, 

to  their  purport  or  meaning,  and  then,  Such  was  the  Greek   word  'Eureka' 

by  simply  branding  or  otherwise  plac-  applied  to  a  fertilizer.    .    .     .     But  the 

ing  them  on  every  package  of  a  com-  words  *  Ammoniated  Bone  Superphos- 

modity  sold  by  him,  acquire  an  exclu-  phate  of  Lime,'  being  the  proper  name 

sive  right  to  their  use  as  a  trade-mark,  of  an  article  which  anybody  may  make 

No  such  right  can  be  acquired  in  words  or  sell,  by  themselves  could  never  con- 

which,  by  common  understanding,  are  stitute  a  trade-mark.    '  Eureka '    was, 

merely  descriptive  of  the  article,  or  of  therefore,  for  the  purpose,  and  in  the 

its  kind,  qualities,  or  characteristics,  connection  in  which  it  was  used,  the 

as  these  are  generally  known  or  talked  complainant's  trade-mark." 

about.    Thus,  if  a  grocer  should  brand  In  Caswell  v.  Davis,  58  N.  Y.  223 ; 

or  label  the  words,  *  Best  Brown  Sugar,'  17  Am.  Rep.  233,  '*  Ferro- Phosphorated 

on  every  parcel  of  that  article  sold  by  Elixir  of  Calisaya  Bark  "  was  held  not 

him,  would  it  ever  be  supposed  that  all  to  be  a  valid  trade-mark,  being  merely 

other  grocers  should  be  thereby  pre-  descriptive  of  the  ingredients  of  a  med- 

eluded  from  using  the  same  words  in  icine. 

connection  with  their  sales  of  the  same  In  Gray  v,  Koch,  2  Mich.  N.  P.  119, 

article?  "  the  name  "  The  Mammoth  Wardrobe," 

In  Brown  Chemical  Co.  v,  Myer,  31  applied  to  an  establishment  for  the  sale 

Fed.  Rep.  453,  **  Brown's  Iron  Bitters"  of  ready-made  clothes,  was  held  not 

was    held    to     be    not    infringed    by  capable  of  exclusive  appropriation,  on 

"Brown's    Iron    Tonic."     Thayer,    J.,  the  ground  of  descriptiveness. 

said:  "Complainant's  counsel  does  not.  In  Town  x'.  Stetson,  3  Daly  (N.  Y.) 

in  express  terms,  assert  that  the  words  53,  protection  was  refused  to  the  term 

'Brown's  Iron  Bitters,'  either  singly  or  "  Desiccated  Codfish,"  as  applied  to  salt 

collectively,  constitute  a  trade-mark.  fish. 

Such  a  proposition,  if  asserted,  could  In  Braham  v»  Bustard,  i  H.  &  M. 
not  be  maintained,  as  it  goes  without  447;  11  W.  R.  1061 ;  9  L.  T.  N.  S.  igg, 
saying  that  the  words  'Iron  Bitters  '  "  The  Excelsior  White  Soft  Soap  "  was 
are  merely  descriptive  of  an  ingredient  protected  as  a  valid  trade-mark.  Wood, 
and  quality  of  the  article,  and  for  that  V.  C,  said :  "  If,  in  this  case,  the  plain- 
reason  cannot  be  appropriated  as  a  tiffs  had  sought  protection  for  the  name 
trade-mark."  *  White   Soft    Soap '    only,  the   same 

Mere  length  in  a  collocation  of  words,  principle  would  have  been  applied  (/. «., 
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words  used  be  arbitrary,  such  as  the  name  of  a  newspaper,  it  will 
support  the  use  of  other  words  which  are  either  geographical  or 
descriptive.* 

protection  would  have  been  refused).  ''Braided  Fixed  Stars "  applied  to  a 

.    .    .     But  here  the  plaintiffs  put  the  particular  kind  of  matches.     Bagallay, 

word   *  Excelsior  *  before    the  *  White  L.  J.,  said :     **  I  understand  '  fixed  stars  * 

Soft  Soap,^  and  it  was  not  an  unimpor-  to  mean   cigar    lights    and   the  word 

tant  circumstance    that    the   plaintiffs  *  braided  *  to  indicate  their  having  been 

did  not  simply  call  their  article  *  Ex-  prepared  in  a  particular  way."     In  re 

celsior  White  Soft  Soap/   but    'The  Palmer's  Trade- Mark,  34  Ch.  Div.  504. 

Excelsior  White  Soft  Soap.*  "  *«  Highly    Concentrated    Compound 

In  Fetridge  v.  Wells,  13  How.  Pr.  Fluid  Extract  of  Buchu."  Westbrook, 
(N.  Y.  Super.  Ct.)  385,  the  court  re-  J.,  said:  "  Neither  is  it  pretended  that 
fused  to  grant  protection  to  the  phrase  the  mixture  is  not,  in  fact,  what  its 
"  Balm  of  Thousand  Flowers  "  as  a  name  declares,  *  A  Fluid  Extract  of  Bu- 
trade-mark  for  liquid  soap,  because,  chu,'  the  right  to  make  which  and  to 
first,  it  was  a  misrepresentation,  or  declare  by  plain  words  in  common  and 
second,  descriptive.  Duer,  J.,  said :  general  use  the  character  of  the  mix- 
**  In  short,  an  exclusive  right  to  use,  ture,  must,  in  the  absence  of  a  patent, 
on  a  label  or  other  trade-mark,  the  protecting  the  process  of  manufacture, 
appropriate  name  of  a  manufactured  belong  to  anyone  able  to  make  the 
article,  exists  only  in  those  who  have  article,  and  who  desires  to  utilize  his 
an  exclusive  property  in  the  article  knowledge  by  its  preparation  and  sale.'' 
itself,  and  it  is  not  pretended  that  the  Helmbold  v.  Helmbold  Mfg.  Co.,  53 
plaintiff  or  his  firm  have  any  exclusive  How.  Pr.  (N.  Y.  Supreme  Ct.)  453. 
property  in  the  preparation  or  coiA-  **  Improved  Patent  Gold  Medal  Self- 
pound  to  which  the  well-sounding  name  Cleaning  Rapid  Water  Filters."  The 
of  '  Balm  of  Thousand  Flowers '  has  patent  having  expired,  the  above  words 
been  given.  .  .  .  This,  however,  is  were  only  descriptive  thereof,  and  open 
a  species  of  property  that,  in  my  opin-  to  public  use.  Cheavin  v.  Walker,  5 
ion,  is  unknown  to '  the  law,  and  that  Ch.  Div.  850. 

can  only  be  given  to  one  by  an  infringe-  "C.'s   Patent    Filters."     Cheavin  v, 

ment  of  the  rights  of  all.'*     But  see  Walker,  46  L.  J.  Ch.  686. 

Fetridge  v.  Merchant,  4  Abb.  Pr.  (N.  '*  Nourishing  London  Stout."     Bag- 

Y.  Super.  Ct.)  156.  gett  v.  Findlater,  L.  R.,  17  Eq.  29. 

The  following  collocations  of  words  *' Aromatic  Schiedam  Schnapps  ^  ap- 

have  been  refused  protection  as  trade-  plied    to    gin ;   "  Schnapps "   meaning 

marks :  '*  dram,"  "drink;"  *'  Schiedam"  the  place 

"John  Bull  Brand,"  applied  to  beer,  of    manufacture,    and     thus    denoting 

lu  re  Paine's  Trade-Mark, 61  L.  J.  Ch.  quality;  and  "Aromatic"  also  denoting 

365 ;  66  L.  T.  6^.  a  particular  quality.    Burke  v.  Cassin, 

"  Horsford's  Acid  Phosphate."  Rum-  -45  Cal.  467;  13  Am.  Rep.  204. 

ford  Chemical  Works  v.  Muth,  35  Fed.  "  Club  House  Gin,"  having  come  to 

Rep.  524.  indicate  the  quality.    Corwin  v,  Daly, 

"International  Banking  Co."  Koeh-  7  Bosw.  (N.  Y.)  222;  Upton  187. 

ler  V.  Sanders,  48  Hun  (N.  Y.)  48.  1.  In  Stokes  v,  Allen,  56  Hun  (N. 

"  Red,  White  and  Blue  "  on  a  coffee  Y.)  526,  **  Spice  of  Life  "  was  held  to 

label.     In  re  Hanson's  Trade-Mark,  37  be  no  infringement  of  "  Good  Things 

Ch.  Div.  112.  of  Life,"  the  latter  referring  to  extracts 

"  Melrose  Favorite  Hair  Restorer;"  from    "Life;"     Daniels,    J.,    saying: 

"Electric    Velveteen."      In     re    Van  "It    may   properly   be  conceded  that 

Duzer's  Trade-Mark;  /»  re  Leaf,  Sons  words    of    common    use    may    be    so 

&  Co.'s  Trade-Mark,  34  Ch.  Div.  623.  employed  as  to  acquire  a  limited  addi- 

"  Hudson^s  Carbolic  Acid  Soap  Pow*  tional  significance  by  way  of  designat- 

der,**  though  admitted  to  registration  ing  a  particular  article  of  manufacture 

in  connection  with  other  parts  of  a  la-  or  production,  and  in  that  sense  be  en- 

bel.     In  re  Hudson's  Trade- Marks,  32  titled  to  the  protection  of  the  court  by 

Ch.  Div.  311.  way  of  injunction  against  infringement 

"  Price's    Patent    Candle  Company,  by  another  person  or  persons." 

National  Sperm."    In  re  Price's  Patent  Although  there  can  be  no  exclusive 

Candle  Co.,  27  Ch.  Div.  681.  right  in  the  commercial  name  of  an 
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11.  Statements  True  by  Claimant  and  XIntme  by  All  Others. — Ordi- 
nary words  or  statements  which,  although  descriptive,  are  indica- 
tive of  some  fact,  which  is  true  with  reference  to  the  person,  firm, 
or  corporation  using  them,  may  be  protected  as  trade-marks, 
provided  the  words  or  statements  are  untrue  when  used  or  made 
by  others,  and  by  use  have  come  to  represent  a  valuable  part  of 
the  reputation  and  good-will  of  a  particular  man,  firm,  company, 
or  place  of  business.* 

article,  as  **  Borax  Soap,"  yet,  when  it  is  **  Established  A.  d.  1780,"  used  conspic- 

coupled  with  other  distinctive  features,  uously  for  a  long  period  on  the  signs, 

the  whole    may   be    so  appropriated,  bill  heads,  and  labels  of  a  firm,  are  a 

Dre^'doppel  v.  Young,  14  Phila.  (Pa.)  valid  trade-mark.     Westbrook,  J.,  said: 

226/  "  When  the  copartnership  between  the 

1.  In  1827,  a  drug  business  was  es-  plaintiffs  and  the  defendant  Caswell 
tablished  by  one  Wm.  L.  Rushton  In  ended,  in  1876,  it  is  evident  that  the 
New  York  City,  which,  by  a  succession  right  to  use  the  words  '  Established 
of  changes  in  the  firm,  was  finally  con-  1780,*  or  *  Established  a.  d.  1780,'  be- 
ducted  by  Wm.  Hegeman  and  his  son,  longed  to  the  business,  and  passed  to 
T.  N.  Hegeman,  under  the  name  of  the  successors  of  the  firm.  Used,  as 
Hegeman  &  Co.  Their  special  prepa-  these  words  and  figures  were,  to  iden- 
rations  were  distinguished  by  various  tify  a  drug  house,  and  to  give  itcharac- 
names,  and  the  labels  attached  bore  a  ter  by  its  age,  and  such  use,  continued 
complicated  device  and  the  words  **  Es-  for  many  years,  necessarily  distinguish- 
tablished  1827."  After  the  death  of  ihg  it  from  any  other,  it  is  quite  appar- 
Wm.  HejB^eman,  an  assignment  for  the  ent,  that  the  exclusive  enjoyment  of 
benefit  of  creditors  was  made,  and  the  such  use  is  as  valuable,  as  a  species  of 
assignee  thereunder  sold  to  a  purchaser  trade-mark,  to  the  continuers  of  that 
the  trade-marks,  good-will,  and  trade  business,  as  the  exclusive  enjoyment  of 
name  of  the  business,  etc.  After  this  a  trade-mark  upon  a  well-known  arti- 
sale,  the  surviving  partner,  J.  N.  Hege-  cle  is  valuable  to  the  manufacturer 
man,  with  another,  opened  a  business  thereof.  .  .  .  The  defendants  in 
under  the  name  of  Hegeman  &  Co.,  their  new  places  of  business,  are  not 
sold  the  special  preparations  of  the  old  entitled  to  use  a  mark  or  sign  which 
firm,  and  used  labels  in  all  respects  like  conveys  an  untruth,  because  it  injures 
that  used  by  the  old  firm,  except  that  the  plaintiff  and  the  public  alike.** 
the  designation  of  the  place  of  business  Hazard  v.  Caswell,  57  How.  Pr.  (N. 
was  different.  Daly,  J.,  said:  "There  Y.  Supreme  Ct.)  i. 
is  a  certain  value  in  the  business  name,  In  FuUwood  v,  Fullwood,  9  Ch.  Div. 
and  they,  and  they  alone,  are  entitled  176;  47  L.  J.  Ch.  459;  38  L.  T.  N.  S. 
to  the  advantages  of  it,  lyhatever  those*  380;  26  W.  R.  435,  plaintiff  was  carry- 
advantages  may  be.  As  they  are  carry-  ing  on  the  business  of  an  annHtto  manu- 
ing  on  the  same  business  in  the  same  facturer,  established  by  his  father  in 
place,  the  business  name  and  the  local-  1785,  under  the  name  of  "  R.  J.  FuU- 
ity,  as  I  have  said,  enter  into,  and  are  wood  &  Co.  ;'*  defendants,  one  of  whom 
parts  of,  what  in  such  a  case  constitute  had  formerly  been  a  partner  of  plaintifif, 
the  good-will.  Howard  v.  Henriques,  but  had  sold  to  plaintiff  his  interest  in 
3  Sandf.  (N.  Y.)  725.  *  This,*  Lord  the  business,  described  their  firm  as  "  E. 
Eldon  said  :  *  is  the  probability  that  Fullwood  &  Co.  (late  of  Somerset  Place, 
the  old  customers  will  resort  to  the  old  Hoxton),  Original  Manufacturers  of 
place  *  (Crutwell  v.  Lye,  17  Ves.  346) ;  Liquid  and  Cake  Annatto,**^and  used 
and  Hhe  name  of  a  prm*  in  the  Ian-  upon  their  wrappers,  in  the  'same  way 
guage  of  Vice  Chancellor  Wood  in  as  plaintiffs,  the  words  **  Established  in 
Churton  v,  Douglass,  1  Johns.  176,  Ms  1705."  An  injunction  was  granted  to 
a  very  important  part  of  the  good -will  restrain  defendants  from  representin|( 
of  the  business  carried  on  by  the  firm.*  '*  their  business  to  have  been  established 
Hegeman  v.  Hegeman,  8  Daly  (N.Y.)  i.  in  1785,  or  as  having  been  lately  carried 
See  Washburn  Mfg.  Co.  v.  Haish,  4  on  at  Somerset  Place,  Hoxton,  or  as 
Fed.  Rep.  900.  being  identical  with  or  in  any  way  con- 

The   words   "Established   1780,**  or  nected  with  the  business  of  plaintiffs. 
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17.  WhatMathotBeaValidTbade-Makk— 1.  Descriptive  Words 
and  lEzxk&—a.  Quality  and  Character.  —  Words  or  names 
which  simply  indicate  the  quality  of  articles  or  of  their  ingre- 
dients, or  their  character,  are,  as  a  general  rule,  words  which 
others  may  employ  for  the  same  purpose  with  equal  truth,  and 
hence  cannot  be  exclusively  appropriated  by  any  one  as  a  trade- 
mark. They  are  words  of  the  English  language  or  of  other  lan- 
guages used  in  their  ordinary  sense,  for  the  purpose  for  which  all 
men  have  a  right  to  use  them,  and  to  allow  any  such  words  to  be 
appropriated  by  one  trader,  would  result  in  great  injustice  and 
inconvenience  to  the  public* 

In  i847,three  brothers,  named  Rogers,  granted  to  restrain  another  manufac- 
commenced  the  manufacture  of  plated  turer  from  applying  the  designation  to 
spoons,  stamping  them  with  various  his  goods.  Cocks  t;.  Chandler,  ii  £q. 
devices,  each  containing  the  name  446.  The  complainant  in  this  case 
^'  Rogers."  In  1862,  said  brothers  con-  was  the  successor  in  business  to  the 
tracted  with  petitioners  that  the  latter  original  inventor  of  ^*  Reading  Sauce/' 
should  manufacture  such  goods  under  and  had  been  in  the  habit  of  labeling 
their  supervision.  These  goods  were  this  article,  as  his  predecessor  had 
stamped  "  1847  Rogers  Bros.  A  i.*'  De-  done,  with  the  words  "  The  Original 
fendant  acquired  the  right  from  other  Reading  Sauce.*'  An  injunction  was 
persons  named  Rogers,  to  use  said  name  granted  to  restrain  the  use  by  defend- 
on  such  goods  manufactured  by  him-  ant  of  the  word  *'  Original." 
self,  and  adopted  as  his  mark  '*  C.  Rog-  In  Glen,  etc.,  Mfg.  Co.  v.  Hall,  6 
ersBros.  A  i,"  and  **  C.  Rogers  &  Bros.  Lans.  (N.  Y.)  158;  19  Am.  Rep.  278, 
A  I."  It  was  held  that  the  **combina-  the  court  said:  '*If  the  man  who  uses 
tion  "  of  complainants  constituted  a  the  street  or  number  as  a  part  of  his 
trade-mark.  An  injunction  was  granted  trade-mark  {e,  g.^  No.  10  South  Water 
to  restrain  the  use  of  all  words  in  the  St.),  has  the  exclusive  use  of  the  build- 
stamp  but  "  Rogers."  Meriden  Bri-  ing  indicated  by  the  number,  I  do  not 
tannia  Co.  v.  Parker,  39  Conn.  450;  12  doubt  he  may  use  it  as  a  part  of  his 
Am.  Rep.  401.  See  also  Rogers  v.  trade-mark  against  persons  who  have 
Rogers,  53  Conn.  121 ;  55  Am.  Rep.  78.  no  right  to  or  interest  in  the  building 

In  James  v.  James,  L.  R.,  13  £q.  421,  indicated  by  the  number,  but  who  use 
Lord  Romilly,  M.  R.,  said :  *' Lieuten-  it  as  a  part  of  their  trade-mark,  in 
ant  James  discovered  a  valuable  oint-  order  to  pirate  on  the  one  justly  en- 
ment  for  blistering  horses.  He  assigns  titled  to  use  such  number  to  designate 
it  to  persons,  who  carry  on  the  business  his  place  of  business." 
and  sell  his  blistering  ointment,  there  In  Lazenly  v.  White,  Cox's  Man. 
being  nobody  else  in  the  field,  and  they  Trade- Mark  Cases  344,  plaintiffs  were 
state,  with  perfect  propriety,  that  the  successorsinbusinessof  the  inventor  of 
only  genuine  one  is  theirs.  Another  **  Harvey's  Sauce"  (that  name  having 
person  gets  the  recipe  in  such  a  form  become  generic),  and  defendant  began 
that  he  is  entitled  to  use  it ;  and  there-  to  sell  a  sauce  under  name  of  "  The 
upon  he  says  :  '  I  am  the  only  genuine  Original  Lazenly 's  Harvey  Sauce."  An 
one.'  I  am  of  opinion  that  he  is  not  injunction  was  granted.  See  also  La- 
entitled  to  say  that;  but  is  he  there-  zenly  v.  White,  L.  R.,  6  Ch.  89;  19  W. 
upon  entitled  to  file  a  bill,  and  call  upon  R.  291. 

the  others  to  alter  their  advertisements?        1.  The  words  "  Svenska  Snusmagisi- 

I  do  not  know  that  that  has  ever  been  net,"  meaning  *'  Swedish   snuff-stove," 

determined ;  all  I  can  say  is,  that  that  are  descriptive  of  the  business  carried 

would  be  relief  which  I  could  not  give  on,  and  cannot  be  monopolized.    Bo- 

in  this  suit."  lander  v,  Patterson,  136  111.  215. 

The  original  inventor  of  a  new  man-  The  word  '*  Tycoon, "  applied  to  tea 
ufacture,  and  persons  claiming  under  as  a  trade-mark,  cannot  be  protected, 
him,  are  alone  entitled  to  designate  it  appearing  in  evidence  that  it  has 
such  manufacture  as  "  the  original;"  been  for  many  years  in  common  use  as 
and  if  he  or  they  have  been  in  the  a  term  descriptive  of  a  class  of  teas  in- 
habit of  so  doing,  an  injunction  will  be  troduced  into  the    American    market 
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from  ya^au.    Corbin  v,  Gould,  133  U.  rubber  goods,  is  descriptive  of  quality 

S.  30^    See  also  Stachelberg  v.  Ponce,  and  not  registrable.    /»  re  Goodyear 

ia8  U.  S.  686.  Rubber  Co.,  11  Pat  Oflf.  Gaz.  1062. 

The  words  **  Selected  Shore  Macker-  The  symbol  "^*'  in  red,  on  ciga- 

el,"  are  purely  descriptive,  and  invalid  rettes,  indicates,  although  it  does  not 

as  a  trade- mark.     Trask  Fish    Co.  v.  express,  the  idea  of  two  kinds  of  to- 

Wooster,  28  Mo.  App.  408.  bacco   being  used   in  the  cigarette — 

The  words   **  International  Banking  ^*  half  and  half '* — and  is  not  protectible. 

Company,"  are  descriptive  of  the  busi-  Kinney  v.  Allen,  i  Hughes  (U.  S.)  106. 

nesB  carried  on,   and  are  not  a  valid  The  word  "  Julienne,"  a   name  ap- 

trade  name.     Koehler  v,  Sanders,  48  plied  to  an  article  composed  of  vege- 

Hun  (N.  Y.)  48.  tables  for  soup,  is  not  protectible  when 

"Liquid  Glue,"  applied  to  the  article  used  with  reference  to  a  specific  kind 

so  called,  is  descriptive,  and  not  a  valid  of  that  article,  it  being  merely  descrip- 

trade-mark.       Russia   Cement  Co.   v.  tive.     Grodillot  v.  Hazard,  49  How.  Pr. 

LePage,  147  Mass.  206.  (N.  Y.  Super.  Ct.)  5. 

The  words  "  Taffy  Tolu,"  applied  to  Registration  was  refused  "  Parson's 
chewing  gum,  "  indicate  or  describe  the  Purgative  Pills,  P.  P.  P.,"  and  "  John- 
character  of  the  labeled  goods,  rather  son's  American  Anodyne  Liniment, 
than  their  origin,"  and  are  not  a  valid  Established  A.  D.  1810,"  on  the  ground 
trade-mark.  Colgan  v.  Danheiser,  35  of  descriptiveness,  although  the  letters 
Fed.  Rep.  150.  themselves,  if  used  alone,  might  have 

Registration  was   refused  the  word  acquired  an  arbitrary  signification  and 

"Crystalline,"  applied  to  artificial  stones,  been   registrable,     in   re  Johnson,   3 

etc.,  on  the  ground  of  descriptiveness.  Pat.  Off.  Gaz.  315. 

£x  p,  Kipling,  24  Pat.  Off.  Gaz.  899.  In     Alleghany     Fertilizer     Co.    v. 

The  term  "  Straight  Cut,"  applied  to  Woodside,  i    Hughes  (U.  S.)  115,  an 

cigarettes,  is  descriptive  of  the  ingredi-  agricultural  compost  had  been  called 

ents  and  character  of  the  article  used,  "  Eureka  Ammoniated    Bone   Super- 

and  is  not  a  valid  trade-mark.  Wallace,  phosphate  of  Lime."     Protection  was 

C.  J.,  said:  '*  No  principles  are  better  asked  (and  granted)  as  to  the  word 

settled  in  the  law  of  trade-marks  than  "  Eureka,"  but  was  not  asked  for  the 

that  a  generic  name,  or  a  term  merely  rest  of  the  phrase, 

descriptive  of  the  ingredients,  quality  In  Choynski  v,  Cohen,  39  Cal.  501 ; 

or  characteristics  of  an  article  of  trade,  2  Am.  Rep.  476,  the  phrase  **  The  An- 

cannot  be  the  subject  of  a  trade-mark."  tiquarian  Book  Store,"  was  held  to  be 

Ginter  v.  Kinney  Tobacco  Co.,  12  Fed.  merely  descriptive  of  the  class  of  books 

Rep.  782.  sold,  and  not  entitled  to  protection. 

The  term  "  Snowflake,"  as  applied  The  term  **  Desiccated  Codfish,"  is 
to  bread  or  crackers,  is  descriptive  and  descriptive  of  the  article  sold,  and  can- 
not a  valid  trade-mark.  Larrabee  v,  not  be  protected.  The  court  said:  ''No 
Lewis,  67  Ga.  562 ;  44  Am.  Rep.  735.  manufacturer    can    acquire   a    special 

The  words  *'  time  keeper  "  are  not  property  in  an  ordinary  term  or  expres- 

the  proper  subject  for  a  trade-mark  for  sion,  the  use  of  which,  as  an  entirety, 

watches,  their  only  office  being  to  indi-  is  essential  to  the  correct  and  truthful 

cate  the  nature  of  the  goods  to  which  designation  of  a  particular  article  or 

thev  are  applied.    Ex  /.  Strasburger,  compound."    Town  v.  Stetson,  5  Abb. 

20  Pat.  Off.  Gaz.  155.  Pr.  N.  S.  (N.  Y.  C.  PI.)  218;  3  Daly 

In  Electro-Silicon  Co.  v.  Levy,  59  (N.  Y.)  53. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  469,  the  The  words  "  Old  London  Dock  Gin,** 

court  said :  '*  The  plaintiff  can  have  no  are  descriptive  of  the  article,  and  not  a 

exclusive  right  in  the  use  of  the  word  valid  trade-mark.     Binninger  v,  Wat- 

*  silicon,'  which   is   reasonably,  in  so  ties,  28  How.  Pr.  (N.  Y.  C.  PI.)  206. 

far  as  the  substance  of  this  powder  is  The  name'*  Night-Blooming  Cereus,'* 

concerned,  descriptive."    But  the  com-  applied  to  a  perfume,  cannot  be  pro- 

bination  '*  electro- silicon,"  as  applied  tected;  first,  on  the  ground  of  misrep- 

to  a  polishing  powder,  was  held  by  the  resentation    (the  perfume    not    being 

same  court  to  be  valid,  in  Electro- Sili-  made  from  that  flower) ;  second,   be- 

con  Co.  V,  Trask,  59  How.  Pr.  (N.  Y.  cause,  even  if  made  from  that  flower. 

Supreme  Ct.)  189,  and  the  subsequent  the  words  in  question  would  be  merely 

case  of  Electro-Silicon  Co.  V.  Hazard,  descriptive.      The    court    said:    "The 

29  Hun  (N.  Y.)  369.  trade-mark,  to  be  capable  of  exclusive 

The  term  "  Crack- proof,"  applied  to  use,  must  be  such  as  will  identify  the 
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b.  Peculiar  Excellence. — Words,  numbers,  letters,  or  sym- 
bols which  merely  indicate  the  peculiar  excellence  of  goods, 
cannot  be  exclusively  appropriated.* 

article  to  which  it  is  affixed  as  that  of  phrase  "  Allcock's  Porous  Plasters,*' 
the  person  naming  it,  and  distinguish  are  descriptive  and  incapable  of  regis- 
it  from  others.  A  word  which  is  the  tration.  In  re  Brandreth's  Trade- 
name of  the  article,  or  indicates  its  Marks,  9  Ch.  Div.  618 ;  47  L.  J.  Ch. 
quality,  cannot  be  so  appropriated.  816;  27  W.  R.  a8i. 
Every  one  has  the  right  to  manufac-  There  is  no  exclusive  right  in  the 
ture  the  same  article,  and  to  call  it  by  term  **  Station  "  as  part  of  a  hotel 
its  name  or  descriptive  character.''  name,  it  being  a  mere  descriptive  title. 
Phalon  V.  Wright,  5  Phila.  (Pa.)  464.  Carleson  v,  Campbell,  Ct.  of  Sess.  Gas. 

The  words  "Club  House,"  as  a  brand  4th  Ser.  IV.  149;  i^  Scot.  L.  R.  104. 

for  gin,  are  invalid   as  a  trade-mark.  In  Raggett  t;.  Findlater,  L.  R^  17  £q. 

They  express  quality.    Corwin  v,  Daly,  59;  43  L.  J.  Ch.  64 ;  29  L.  T.  N.  S.  448; 

7  Bosw.  (N.  Y.)  222.  22  W.  R.  53,  the  words  "  Nourishing 

The  words  **  Schiedam  Schnapps,"  Stout,"  on  labels  attached  to  bottles 
applied  to  gin,  are  descriptive,  and  in-  containing  that  liquor,  were  refused  pro- 
capable  of  exclusive  appropriation,  tection,  on  the  ground  that  a  mere  Eng- 
The  court  said  :**  When  a  person  forms  lish  adjective  denoting  quality  could 
a  new  word  to  designate  an  article  not  be  the  subject  of  a  trade-mark.  The 
made  by  him,  which  has  never  been  court  said:  **Iti8  of  great  importance 
uaed  before,  he  may  obtain  such  a  that,  by  the  use  of  a  particular  word  or 
right  to  that  name  as  to  entitle  him  to  anything  which  may  be  called  a  trade- 
the  sole  use  of  it  as  against  others  who  mark,  the  right  should  not  be  unduly  ex - 
attempt  to  use  it  for  the  sale  of  a  simi-  tended  so  as  to  infringe  on  the  rights  of 
lar  article ;  but  such  an  exclusive  use  traders  to  call  their  articles  by  a  quality 
can  never  be  successfully  claimed  of  they  possess,  or  to  give  an  undue  pro- 
words  in  common  use  previously,  as  tection  to  any  man  who  happens  to  use 
applicable  to  similar  articles."  ''Schie-  a  particular  word." 
dam"  is  the  name  of  a  town  in  Hoi'  The  words  " iV^c  P/«j  f///ra,"  having 
iand^  and  *'  schnapps  "  is  a  word  become  common  to  the  trade,  are  not 
adopted  from  the  German  language,  a  valid  trade-mark  on  packets  contain- 
meaning  a  dram.  Wolfe  xk  Goulard,  ing  needles.  Beard  v.  Turner,  13  L. 
18  How.  Pr.  (N.  Y.  Supreme  Ct.)  64.  T.  N.  S.746. 

A  different  ruling  was  held  in  Wolfe  In  Colonial  Life  Ins.  Co.  v.  Home, 

V,  Bamett,  24  La.  Ann.  97;   but  the  etc.,  Ins.  Co.,  33  Beav.  548;  33L.  J.  Ch. 

first  was  sustained  in  Burke  v,  Cassin,  741;  10  Jur.  N.  S.  967;   10  L.  T.  N.  S. 

45   Cal.  467;   13  Am.   Rep.  204,   and  448;  12  W.  R.  783;  4  N.  R.  129,  the 

Wolfe  V.    Hart,  4  Vict.   L.   R.    Eq.  word  "  Colonial  "was  refused  protec- 

125-134.  tion  as  part  of  a  trade  name,  it  being 

BngUslLCaMa. — The  word*'  Satinine,"  merely  descriptive  of  the  kind  of  busi- 

applied  to  starch  and  blue,  is  descrip-  ness  carried  on. 

five  of  a  glossy  surface,  and  not  regis-  In  Burgess  v.  Burgess,  3  D.  &  G.;  M. 

trable.  /nr^Meyerstein's  Trade- Mark,  &  G.  896,  it  was  held  that  the  words 

43  Ch.  Div.  60A.    See  In  re  Leonard's  **  Essence  of  Anchovies,"  applied  to  a 

Trade- Mark,  26  Ch.  Div.  288.  fish  sauce,  correctly  described  the  arti- 

In  Leonard  v.  Wells,  53  L.  J.  Ch.  cle,  and  could  not  be  a  valid  trade-mark, 

233 ;  32  W.  R.  532 ;  W.  N.  (1884),  p.  60,  An  exclusive  right  cannot  be  acquired 

the  word  **  Valvoline  "  was  refused  pro-  in  such  words  as  "  Pictorial "  or  "  Illus- 

tection,  on  the  ground  that  it  was  a  trated."     Spottiswoode  v,  Clarke,  2  Ph. 

mere    term    of   description    meaning  154;  i  Coop.  C.  C.  254;  10  Jur.  1043;  8 

"valve  oil,"  and  had  been   used   by  L.  T.  230-271. 

claimants  for  years.    See  also  In  re  The  words  *'  Medicated   Mexican 

Horsburgh,  53  L.   T.  Ch.  237;   Cox's  Balm,"  applied  to  a  hair  tonic,  are  not 

Man.  of  Trade-Mark  Cases  597.  a  valid   trade-mark,  *'  because  all  the 

There  is  no  exclusive  right  to  the  words  that  are  used  in  the  phrase  are 

-w^ords  "  Civil  Service,"  used  as  part  of  perfectly  capable  of  being  applied  to  a 

a  trade  name.     Civil  Service  Supply  very  different  composition."     Perry  v. 

Absoc.  V,  Dean,  13  Ch.  Div.  512.  Trueiitt,  6  Bear.  66;  i  L.  T.  384. 

Both   the  word  **  Porous  "  and  the  1.  There  can  be  no  trade-mark  in  the 

291 


WhAt  May  not  Be  &                TRADE-MARKS.  Valid  Trade-Mark. 

c.  Grade. — The  marks,  letters,  numbers,  or  words,  by  which 
the  grade  or  quality  of  a  manufactured  article  is  designated,  can- 
not alone  be  protected  as  a  trade-mark,  notwithstanding  the  fact 
that  the  symbols  indicating  grade  may  by  long  use  have  come  also 
to  indicate  ownership  and  origin.     If  the  symbols  do  actually 

words  **  Trade- Mark  Best  Soap."  Bab-  proprietors  and  inventors  thereof,  and 
bitt  V.  Brown  (Supreme  Ct.)i  33  N.  Y.  do  not  by  themselves  make  a  trade- 
Supp.  2,^.  mark,  anymore  than  the  word  *excel- 
The  words  "La  Favorita,"  as  ap-  sior*  which  is  often -used  with  other 
plied  to  particularly  selected  and  classi-  words  to  make  a  trade-mark  or  sign/* 
fied  flour,  were  sustained  as  a  valid  The  words  "  Gold  Medal,*'  applied  to 
trade-mark;  Fuller,  C.  J.,  saying:  **  The  saleratus,  indicate  excellence,  and  are 
brand  did  not  indicate  by  whom  the  not  a  valid  trade-mark.  Taylor  v.  Gil- 
flour  was  manufactured,  but  it  did  indi-  lies,  59  N.  Y.  331 ;  17  Am.  Rep.  333. 
cate  the  origin  of  its  selection  and  In  Gillott  v,  Esterbrook,  47  Barb, 
classification.  It  was  equivalent  to  the  (N.  Y.)  455 ;  48  N.  Y.  374;  8  Am.  Rep. 
signature  of  Holt  &  Co.  to  a  certificate  553,  the  coifrt  said:  ^'  The  mark  last 
that  the  flour  was  the  genuine  article  named  (^303*  on  pens)  except,  per- 
which  had  been  determined  by  them  to  haps,  tbe  words  *  extra  fine,*  seem  to 
possess  a  certain  degree  of  excellence,  be  Within  the  rule  that  allows  a  device 
.  .  .  The  case  clearly  does  not  fall  to  become  a  trade-mark.  ...  A 
within  the  rule  announced  in  Amoskeag  word  that  is  well  known  in  the  language 
Mfg.  Co.  V,  Trainer,  loi  U.  S.  51.*'  and  which  is  the  name  of  an  article,  or 
Mendendez  v.  Holt,  128  U.  S.  514.  words  that  merely  indicate  the  quality 
In  Humphrey's  Specific  Homeopathic  of  an  article,  cannot,  it  seems,  be  so  ex- 
Medicine  Co.  V,  Wenz,  14  Fed.  Rep.  clusively  appropriated  as  a  trade-mark. 
250,  the  court  said :  "  Mere  numbers  Nor  can  the  appropriated  name  of  a 
are  never  the  objects  of  a  trade-mark,  manufactured  article,  if  the  article  is  a 
where  they  are  employed  to  indicate  known  substance  or  production,  be  ex- 
quality,  but  they  may  be  where  they  clusively  used  as  a  trade-mark,  except 
may  stand  for  origin  or  proprietorship,  by  those  who  have  an  exclusive  prop- 
in  combination  with  words  and  other  erty  in  the  article  itself,  though  a  mere 
numerals."  name  may  be  protected  as  a  trade-mark 
In  Miller  Tobacco  Manufactory  v.  where  it  is  used  merely  to  indicate  the 
Commerce,  45  N.  Y.  L.  18;  46  Am.  true  oriein  or  ownership  of  the  article 
Rep.  750,  the  declaration  states  that  offered  tor  sale,  or  when  a  new  prepara- 
plaintifT  manufactures  and  puts  up  for  tion  or  compound  is  made,  and  a  dia- 
sale  a  certain  kind  of  tobacco,  in  wrap-  tinctive  and  specific  name  is  necessar- 
pers  on  which  are  printed  "Mrs.  G.  B.  ily  given  to  it,  which  has  not  before  by 
Miller  &  Co.  Best  Smoking  Tobacco,"  adoption  and  use  become  known." 
with  their  address,  etc.,  and  that  defend-  In  Braham  v.  Bustard,  i  H.  &  M. 
ants  fraudulently  stamped  similar  pack-  447;  9  L.  T.  N.  S.  199;  11  W.  R.  1061, 
ages  with  the  words  " Mrs.  C.  B.  Mil-  Wood,  V.  C,  said:  **He  could  not 
ler  &  Co.  Best  Smoking  Tobacco,"  hold  that  the  name  ( Excelsior)  merely 
etc.  A  demurrer  to  the  declaration  was  described  a  quality,  so  that,  like  *  su- 
overruled.  perfine,*  it  had  become  common  prop- 
In  Lichtenstein  v,  Mellis,  8  Oregon  erty." 
464;  34  Am.  Rep. 592,  the  phrase,  "IX L  In  Amoskeag  Mfg.  Co.  v.  Spear,  2 
General  Merchandise  Auction  Store**  Sandf.  (N.  Y.)  599,  Duer,  J.,  said: 
was  refused  protection  against  "Great  "As  the  plaintiffs  could  not  have  ac- 
IXL  Auction  Co.,**  the  signs  not  be-  quired,  by  their  prior  occupation,  an 
ing  sufficiently  similar.  The  court  said:  exclusive  right  in  the  use  of  the  words, 
"  It  is  claimed  that  the  letters  *  IXL  *  *first  quality,*  or  *  superfine,*  they  cannot 
could  not  be  used  by  the  respondent  have  acquired  a  right  by  similar  means 
after  being  appropriated  by  the  appel-  to  an  exclusive  use  of  any  letters,  marks, 
lant.  The  letters  have  been  used  by  or  other  signs,  which  are  merely  a  sub- 
many  manufacturers  to  denote  their  stitute  for  the  words,  and  intended  to 
wares,  as  on  cutlery  and  on  bitters,  convey  the  same  meaning.**  See  In  re 
and  were  not  the  invention  of  the  plain-  Barrows,  5  Ch.  Div.  353.  See  also  supra 
tiffs,  but  taken  by  them   from   former  tYiisWiXeyDevicesor Symbols: Numerals, 
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indicate  grade  and  were  adopted  for  that  purpose  alone,  protec- 
tion will  be  refused.* 

1.  This  rule  is  based  upon  the  lead-  537,  it  was  held  that  the  letters  "  L  L," 

ing  case  of  Amoskeag    Mfg.   Co.  v,  stamped    on    cotton     sheeting,     being 

Trainer,  loi  U.  S.  55,  where  it  was  held'  adopted  originally   by  complainant  to 

that  the  letters  **A.  C.  A.,"  adopted  indicate  quality,  and  being  previously 

by  the  Amoskeag  Manufacturing  Com-  known  to  the  trade  as  indicative  of  qual- 

pany  for  the   purpose  of  indicating  ity,  are  not  a  valid  trade-mark.    Jack- 

the  first  quality  of  their  product,  was  son,  J.,  said:    *•  Whether    letters,    by 

not  a  valid  trade-mark  for  the  reason  themselves,  or  in  combination,  can  be 

that  it  indicated  grade,  and  was  in  the  employed  to  represent  both  the  grade 

opinion  of  the  court  adopted  for  the  or  quality  of  the  goods  and  their  origin,, 

purpose  of  indicating  grade  only.  This  thus  performing,  at  the  same  time,  the 

decision  was   made,   notwithstanding  double  office  of  trade- mark  and  descrip- 

the  fact  that  the  letters  "A.  C."  were  tion,  or  classification  of  the  article  to 

the   initials   of  the   Amoskeag   Com-  which  they  are   affixed,  is  a  question 

pany  and  stood  for  the  name  of  the  not  discussed  in  either  of  the  supreme 

manufacturer,  the  letter  "A**  indicating  court  decisions  above  referred  to.    This 

the   first  quality  of  the  goods.    The  theory  that  the  letters  '  L  L  '  signify  or 

evidence  also  showed  that  the  letters  possess  the  dual  meaning  contended  for, 

**A.  C.  A."  were  the  well-known  and  is  unsupported  in  point  of  fact  by  the 

well-understood  distinguishing   brand  evidence.     But,  suppose  it  actually  ex- 

of  the  Amoskeag  Manufacturing  Com-  isted,  it  may  well  be  doubted  whether 

pany,  and  that  wherever  the  goods  of  such  double   signification  could   stand 

the    Amoskeag    Company  were    sold  under  the  law  of  trade-marks,  so  as  to 

under  this  brand,  as  they  had  been  for  confer  an  exclusive  right  to  the  use  of 

thirty  or  forty  years  at  the  date  of  such  a  symbol.     .     .     .     Does  the  law 

the  suit,  they  were  well-known  to  the  allow  to  parties  the  privilege  of  thus 

trade  by  these  letters?    The  case  lays  blending    public    and    private    rights.^ 

down  the  doctrine  stated  above,  that  .     .     .     This  would  be  a  strange  anom- 

if    letters,  symbols,   or  words    are  aly  in  the  law  and  would  lead  to  inex- 

adopted  by  a   manufacturer  to  indi-  tricable  confusion.     Where  origin  and 

cate  quality  merely,  that  no  amount  ownership  is  otherwise  indicated,  as  by 

of  subsequent  reputation  which  those  the  use  of  the  manufacturer's   name, 

letters,  figures,  or  words  may  acquire,  then  the  symbol,  mark,  or  device  which 

and  which  reputation  has  caused  the  is  intended  to  designate  grade,  class,  or 

letters  or  words  to  become  clearly  dis-  quality,  cannot  properly  be  also  em- 

tinctive  of  ownership   or  origin,   can  ployed  to  denote  origin  or  manufacture, 

save  the  trade-mark  and  bring  it  within  andf  thus  confer  exclusive  right  to  its 

the  limits  of  what  a  court  of  equity  use."  In  the  opinion  in  the  above  recited 

will  protect.     Attention  is  especially  case,  the  fact  that   complainants  had 

directed  to  the  dissenting  opinion  of  stamped  goods  of  inferior  grade,  but  of 

Justice  Clifford  in  this  case;  the  Eng-  the    same   weight  and  class,  with  the 

lish   cases   hereafter  referred    to,   are  same    mark,  was   relied   upon   by   the 

considered  with  great  care,  and  with  a  court  as  indicating  an  intention  to  de- 

ereat  desire  to   do   equity,   and  have  ceive,    and   thereby    precluding    com- 

fallen  into  the  same  line  suggested  by  plainant  from  obtaming  protection.    In 

Justice   Clifford — that  is  to  say,  they  the  United  States  Supreme  Court  Ful- 

hold  that  there  is  no  good  reason  why  ler,  C.  T.,  said :  ** Nothing  is  better  settled 

a  trade- mark,  which  is  not  objection-  than  that  an  exclusive  right  to  the  use 

able  as  a  trade-mark,  but  which  was  of  words,  letters,  or  symbols,  to  indicate 

originally  adopted  to  indicate  quality  merely  the  quality  of  the  goods  to  which 

only,  and  which,  by  subsequent  accep-  they  are  affixed,   cannot  be   acquired, 

tation  and  use,  has  come  to  indicate  And  while,  if  the  primary  object  of  the 

ow^nership  and  origin  clearly,  should  mark  be  to  indicate  origin  or  ownership, 

not  be  protected  and  be  given  the  ben-  the  mere  fact  that  the   article  has  ob- 

efit  of  all  personal  reputation  which  tained  such  a  wide  sale  that  it  has  also 

has  by  use  come  to  be  attached  to  the  become  indicative  of  quality,  is  not  of 
marks.                                                            '  itself  sufficient  to  debar  the  owner  from 

In  Lawrence  Mfg.  Co.  v.  Tennessee  protection,   and  make   it  the  common 

Mfg.  Co.,  31    Fed.  Rep.  776;  138  U.S.  property  of  the  trade  (Burton  v.  Strat- 
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ton,  12  Fed.  Rep.  696);  yet  if  the  device  posed,  has  been  used  as  one  trade-mark 

or  symbol  was  not  adopted  for  the  pur-  ever  since."     Lawrence   Mfg.   Co.  v, 

pose  of  indicating  origin,  manufacture  Lowell  Hosiery  Mills,  129  Mass.  325; 

or  ownership,  but  was  placed  upon  the  37  Am.  Rep.  362. 

article  to  denote  class,  grade,  style  or  In   Re   Eagle    Pencil   Co.,    10   Pat. 

quality,  it  cannot  be  upheld  as  technic-  Off.     Gaz.    981,  application    for    the 

ally  a  trade- mark."  registration  of  a  trade- mark  for  pen- 

In    Royal    Baking    Powder  Co.  v,  ctls,  consisting  of  the  combination  of 

Sherrell,  93  N.  Y.  331 ;  45  Am.  Rep.  the    whole    number    usually    marked 

229,  reversing  59  How.    Pr.   (N.  Y.)  thereon,  with   a  fraction,   as   ij^  for 

17,  plain  tiflf  used  the  term  "  Royal  "to  i,  etc.,  was  refused  on  the  ground  that 

designate  the  best  grade  of  his  flavoring  this  device  was  "simply  a  new  arrange- 

extracts.     Rapallo,  J.,  said :  ^*  Letters  ment    for  the  purpose  of  indicating 

or  figures  which,  by  the  custom  of  trades  quality." 

dr  the  declaration  of  the  manufacturer.  In  Caswell  v.  Davis,  58  N.  Y.  223;  17 

are  only  used  to  denote  quality,  are  in-  Am.  Rep,  333,  the  court  said  :  "  There 

capable  of  exclusive  appropriation,  but  is  no  principle  more  firmly  settled  in  the 

are  open  to  use  by  anyone,  like    the  lawof  trade -marks,  than  that  the  words 

adjectives  of  the  language."  or  phrases  which  have  been  in  common 

In  Avery  v.  Meikle,  81  Ky,  73,  com-  use  and  which  indicate  the  character, 
plainants  branded  steel  series  of  plows  kind,  quality  and  composition  of  the 
with  word  **  Pony  "  and  letters  "  A  O,"  thing,  may  not  be  appropriated  by  an^' 
•*  B  O  "  and  "  C  0,"and  their  cast  series  one  to  his  exclusive  use.  In  the  exclu- 
with  numerals  **  ^ig,"  **  i,"  **  2;"  **  3  "  and  sive  use  of  them  the  law  will  not  pro- 
"  8,"  besides  their  trade-mark,  a  maltese  tect.  Nor  does  it  matter  that  the  form 
cross,  etc.,  and  the  words  of  caution,  of  words  or  phrases  adopted  also  indi- 
"  Keep  all  taps  screwed  up."  Defendants  cate  the  origin  and  maker  of  the  article, 
used  almost  identical  letters,  the  same  The  combination  of  words  must  ex- 
numerals,  and  the  same  words  of  cau-.  press  only  the  latter."  See  Hirst  v. 
tion.  Hargis,  C.  J.,  said  :  "  As  to  the  Denham,  L.  R.,  14  Eq.  Cas.  542. 
numerals,  *  )^,*  etc.,  they  were  used  by  No  exclusive  right  can  be  claimed 
appellants  to  denote  the  size  and  quality  in  the  letters  and  numerals  **A  No. 
of  their  cast  series.  This  is  the  evi-  i,"  "A.  X.  No.  i,"  etc.,  used  to  desig- 
dence,  and  although  the  letters  and  nate  different  qualities  of  plows.  Can- 
numerals  on  both  sides  may  have  come  dee  v.  Deere,  54  111.  439;  5  Am.  Rep. 
to  indicate  to  the  public  the  origin  or  125. 

ownership  of  appellants'  plows,  as  they  In  Stokes  v,  Landgraff,  17  Barb.  60S, 

did    not   appropriate    them  by  adop-  the  terms  "Galen,"  "Lake,"  "Cylinder," 

tion,  use,  or  claim,  as  a  part  of  their  "  Wayne,"   and   "  New  York,"  under 

trade-mark,  they  cannot  be  treated  as  which  certain  grades  of  glass  were  sold, 

a  part  of  it  simply  because  they  appear  were  held  to  indicate  quality  merely, 

capable  of  serving  the  same  purpose."  and  not  origin,  and  not  to  be  capable  of 

Numerals    arbitrarily   selected,  and  exclusive  appropriation, 

used  on  goods  in   combination   with  In  Amoskeag  Mfg.  Co.  v.  Spear,  2 

other  devices,  to  denote  the  origin  of  Sandf.(N.Y.)  599,  the  letters  "A.C.A.," 

goods    and   not    their    quality,   are   a  on  a  label  attached  to  cotton  tickings, 

valid   trade-mark,   and  a  person   who  were  held  indicative  of  quality  and  could 

uses  them  in  combination  with  other  not  be  protected.     The  court,  by  Duer, 

devices  which  he  has  a  right  to  use,  J.,  said  :  ''As   the  plaintiffs  could   not 

maj*  be  restrained  by  a  bill  in  equity  have  acquired  by  their  prior  occupation, 

from  so  using  them,  if  he  does  so  for  an   exclusive   right   in  the  use  of  the 

the   purpose   of  imitating  the   trade-  words  *  first  quality,*  or  *  superfine,'  they 

mark,   and  his   use    is    calculated    to  cannot  have  acquired  a  right  by  similar 

deceive,  and  does  deceive,  persons  buy-  means  to  an  exclusive  use  of  any  letters, 

ing  his  goods.      The  court  said:  "It  marks,  or  other  signs,  which  are  merely 

appears  that  these  figures  (523)  were  a  substitute  for  the  words,  and  intended 

selected  arbitrarily ;  that  they  were  of  to  convey  the  same  meaning.     It  is  im- 

unusual  and  distinctive  form;  that  they  material  whether  words,  or  letters,  or 

were   added   to    the    original   device,  figures,  or  any  other  signs,  are  used,  if 

consisting  of    the   eagle,  the   wreath,  the  single  fact  that  they  are  used  to  in- 

and  the  plaintiffs  name,  at  the   time  dicate  or  declare,  is  a  truth  that  other 

when  the  word  'trade-mark  *  was  also  manufacturers  or  dealers  have  an  equal 

added;   and  that  the  whole,  so  com-  right  to    express    and    communicate. 
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d.  Words   Indicating   a   Process  of  Manufacture. — 

Words  indicating  a  process  of  manufacture,  cannot  be  protected 
as  a  trade-mark,  apart  from  other  words  indicating  ownership  and 
origin,  if  the  process  is  known  and  is  public  property.  If  the  pro- 
cess is  secret,  but  is  known  by  a  name,  then  the  name  necessarily 
indicates  ownership  and  origin,  and  will  be  protected ;  or  if  the 
process  be  patented  and  the  patent  held  as  a  monopoly  by  the 
owner  or  owners,  then  words  indicating  the  patented  process  or 
goods  made  under  it,  will  be  protected,  because  any  use  of  them 
by  another  would  be  a  false  statement,  unless  the  user  were  an  in- 
fringer, and  in  any  case  the  use  of  such  words  by  one  not  an 
owner  or  licensee  under  the  patent,  would  be  enjoined  as  a  fraud 
upon  the  owner  of  the  patent  and  the  public,  and  an  unlawful 
interference  with  the  exclusive  rights  granted  to  the  patentee  by 
his  patent.^ 

.  .  .  He  (the  owner  of  an  original  symbols  common  to  the  trade.  In  re 
trade-mark)  has  no  right  to  appropri-  Barrows  Trade-Mark,  5  Ch.  Div.  353. 
ate  a  sign  or  symbol  which,  from  the  In  this  case,  various  words  and  devices, 
nature  of  the  fact  which  it  is  used  to  commonly  used  in  the  trade  as  indica- 
signify,  others  may  employ  with  equal  tive  of  various  qualities  or  grades  of 
truth,  and  therefore  have  an  equal  right  iron,  were  combined  with  the  initials  of 
to  employ,  for  the  same  purpose."  the  firm  and  in  such  connections  sus- 
In  Ransome  v,  Graham,  47  L.  T.  N.  tained.  The  court  said  :  '*  Now,  in  this 
S.  218,  it  was  held  that  where  a  manu-  case,  if  anybody  were  to  put  on  their 
facturer  places  on  his  goods  a  series  of  iron  '  Extra  Treble  Best '  simply,  there 
combinations  of  letters  as  trade-marks,  would  be  no  trade-mark  and  no  in- 
each  of  which  serves  to  indicate  to  pur-  fringement  of  any  right ;  but  if  any- 
chasers,  first,  that  the  goods  are  manu-  body  put  on  their  iron  *B.  B.  H. 
factured  by  the  person  using  the  mark;  Bloomfield,  Extra  Treble  Best/  B.  B. 
and  second,  the  quality  of  the  goods  as  H.  meaning  Bradley,  Barrows  &  Hall ; 
compared  with  the  goods  respectively  Bloomfield  meaning  the  works,  the 
bearing  the  other  marks  in  the  series;  .whole  combination  would  mean  the 
the  marks,  being  exclusively  used  by  iron  of  which  *  Extra  Treble  Best'  is 
the  manufacturer,  are  valid  trade-  the  description  .  .  .  and  the  com- 
marks,  notwithstanding  that  they  are  bination  becomes  a  trade-mark, 
indicative  of  the  quality  of  the  goods  1.  Whether  a  name  has  acquired  a 
to  which  they  are  applied.  Here  plain-  generic  meaning  indicative  of  kind, 
tiff*  marked  a  series  of  plows  R.  N.  (R.  quality,  or  class  of  goods,  and  has  there- 
atanding  for  Ransome,  and  N.  for  New-  fore  become  puhlicijurisy  is  a  question 
castle);  and  in  order  to  distinguish  the  of  fact.  Williams  Mfg.  Co.  v,  Noera, 
patterns  of  the  series,  and  the  purposes  158  Mass.  no.  See  Coats  v,  Merrick, 
tor  which  the  series  might  be  used,  he  Thread  Co.,  36  Fed.  Rep.  324;  149  U. 
added  further  letters,  as  R.  N.  D.,  R.  S.  562.  - 

K.  E.,  etc.,  and  also  numerals,  which  Where  a  patentee  uses  his  name  and 
referred  to  sizes  and  shapes  of  the  sev-  marks  to  designate  his  invention,  and 
eral  parts  of  each  plow.  There  had  also  also  the  product  of  it,  as  manufactured 
been  a  patent  under  which  complain-  by  himself,  so  that  the  public  cannot 
ant's  plows  (not  this  particular  series  separate  the  one  from  the  other,  he  can- 
only)  were  made,  but  it  had  long  since  not  acquire  any  right  to  the  exclusive 
expired,  apparently  long  before  the  use  of  the  name  and  marks  after  the 
adoption  of  the  said  marks.  patent  has  expired.  So  there  is  no  ex- 
It  is  proper  to  register  a  series  of  elusive  right  to  the  use  of  the  word 
marks  which  differ  from  each  other  only  **  Singer ; ''  and  the  shuttle  device  of 
by  combining  in  different  modes  a  mark  complainant  is  not  infringed  by  that  of 
common  to  them  all  and  peculiar  to  the  defendants,  the  only  similarity  being 
trader,  with  words  merely  indicative  of  that  the  labels  in  both  cases  are  affixed 
the  quality   of  the  goods  marked,  or  to  the  arms,  and  the  letter  "  S ''  to  the 
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legs.     Singer  Mfg.  Co.  v,  Riley,  ii  Fed.  Everybody  has  a  right  to  use  the  com- 

Rep.706.  The  court  said  :**  It  is  the  con-  mon  appellatives  of  the  language,  and 

sideration  now  due  to  the  public,  when  to  apply  them  to  the  things  denoted  by 

the  patents  have  expired,  that  it  shall  them.     A  dealer  in  flour  cannot  adopt 

have  the  unobstructed  beneflt  of  these  the  word  '  flour  '  as  his  trade-mark,  and 

inventions,  and  there  is  not  the  least  prevent  others  from  applying  it  to  their 

foundation  in   principle  or  reason  for  packages  of  flour.     I  am  satisfied,  from 

allowing  the  patentees  to  continue  to  the  evidence  adduced  before  me,  that  the 

enjoy  as  much  of  the  monopoly  as  they  word  *  celluloid  *  has  become  the  most 

can  save  by  the  claim  to  use  exclusively  commonly  used  name  of  the  substance 

the  trade  names  and  marks  by  which  which  both  parties  manufacture,  and, 

they  identified   and   secured   to  them-  if  the  rule  referred  to  were  of  universal 

selves  the   reputation   of  their  inven-  application,  the  position  of  the  defend- 

tions.''  ant  would   be  unassailable.      But  the 

The  words "  Indurated  Fiber,"  as  ap-  special   case   before    me  is   this:  The 

plied  to  wares  made  of  wood  pulp, '*  are  complainant's    assignors,  the    Hyatts, 

not  arbitrary  or  fanciful  words,  but  are  coined  and  adopted  the  word  when  it 

descriptive  rather  of  the  quality,  ingre-  was  unknown,  and  made  it  their  trade- 

dients,  or  characteristics  of  the  manu-  mark,  and  the  complainant  is  assignee 

factured  article."     Indurated  Fiber  Co.  of  all  the  rights  of  the  Hyatts.     When 

t;.   Amoskeag   Indurated   Fiber  Ware  the  word  was  coined  and  adopted,   it 

Co.,  37  Fed.  Rep.  695.  was    clearly  a  good  trade-mark.    The 

In  Goodyear's  India  Rubber  Glove  question  is  whether  the  subsequent  use 
Mfg.  Co.  V.  Goodyear  Rubber  Co.,  128  of  it  by  the  public,  as  a  common  appel- 
U.  S.  598,  Field,  L,  said:  "But  the  name  lative  of  the  substance  manufactured, 
of  *  Goodyear  Rubber  Company '  is  can  take  away  the  complainant's  right, 
not  one  capable  of  exclusive  appropria-  It  seems  to  me  that  it  cannot.  As  a 
tion.  'Goodyear  Rubber'  are  terms  common  appellative,  the  public  has  a 
descriptive  of  weU-known  classes  of  right  to  use  the  word  for  all  purposes 
goods  produced  by  the  process  known  of  designating  the  article  or  product, 
as  Goodyear's  invention.  Names  which  except  one  ;  it  cannot  use  it  as  a  trade- 
are  thus  descriptive  of  a  class  of  goods  mark,  or  in  the  way  that  a  trade- mark 
cannot  be  exclusively  appropriated  by  is  used,  by  applying  it  to  and  stamping 
anyone."  See  the  earlier  cases  of  Good-  it  upon  the  articles;  the  complainant 
year  Rubber  Co.  v,  Goodyear^s  Rub-  alone  can  do  this,  and  any  other  person 
ber  Mfg.  Co.,  30  Pat.  Off.  Gaz.  97";  P.  doing  it  will  infringe  the  complain- 
&  S.  141;  and  Goodyear  Rubber  Co.  v,  ant's  right.  Perhaps  the  defendant 
Day,  23  Fed.  Rep.  44.  would  have  a  right  to  advertise  that  it 

The  words  "Gold  Leaf,"  as  applied  to  .  manufactured  celluloid ;  but  this  use 
flour,  being  a  brand  in  common  use  in  of  the  word  is  very  different  from 
the  trade  to  designate  quality  and  the  using  it  as  a  trade-mark  stamped  upon 
process  of  manufacture,  are  not  a  valid  its  goods.  It  is  the  latter  use  which 
trade-mark.  Partlo  v,  Todd,  17  Can.  the  complainant  claims  to  have  an  ex- 
Sup.  Ct.  196.  elusive   right  in ;   and,  if  it  has  such 

In  Celluloid  Mfg.  Co.  v.  Cellonite  right  (which,  it  seems  to  me,  it  has), 
Mfg.  Co.,  32  Fed.  Rep.  94,  Bradley,  J.,  then  such  a  use  by  the  defendant  of 
said:  "The  complainant  was  incorpo-  the  word  'celluloid'  itself,  or  of  any 
rated  under  the  laws  of  New  Tork  in  colorable  imitation  of  it,  would  be  an 
1871,  and  has  ever  since  that  time  used  its  invasion  of  the  complainant's  right, 
corporate  name  in  carrying  on  its  busi-  As  a  trade-mark,  it  indicates  that  the 
ness  of  the  manufacture  and  sale  of  va-  article  bearing  it  is  the  product  of  the 
rious  compounds  of  pyroxyline  .  .  .  complainant's  manufacture." 
that,  in  order  to  designate  its  said  man-  Where  it  is  very  doubtful  whether 
ufactured  product,  and  to  distinguish  the  name  claimed  does  not  describe  the 
it  from  similar  compounds  manufac-  articles  themselves,  and  the  kind  of 
tured  by  others,  the  complainant,  from  them,  and  indicate  that  they  are  made 
the  first,  adopted  and  used  the  word  according  to  the  patent,  known  by  the 
'  celluloid,'  .  .  .  and  used  the  word  name  claimed,  rather  than  that  the 
as  a  trade-mark.  .  .  .  That  in  1873  patentee  made  them,  a  preliminary  in- 
complainant  caused  said  word  *cellu-  junction  should  not  be  granted.  The 
loid '  to  be  registered  as  a  trade-mark  words  claimed  were  "  Pile  Leclancha  " 
.  .  .  and  again  registered  in  1883,  and  "  Disque,"  Leclancha  being  the 
under    the    subsequent    act.       .  name  of  the  patentee.     Leclancha  Bat- 
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terj  Co.  V.  Western  Electric  Co.,  21  used  during  the  life  of  the  patent.  If 
Fed.  Rep.  538.  the  lipplicants  are  the  legal  assignees 
See  also  Leclancha  Battery  Co.  v.  of  the  patents  and  of  the  trade- mark, 
Western  Electric  Co.,  23  Fed.  Rep.  they  are  protected  b}' the  statutory  pro- 
276,  where  Wallace,  J.,  said:  *' When  vision  which  preserves  the  right  to  reg- 
an  article  is  made  that  was  theretofore  ister  common-law  trade-marks  which 
unknown,  it  must  be  christened  with  a  were  in  use  before  1S70.  If  the  appli- 
name  by  which  it  can  be  recognized  cants  shall  so  amend  their  application 
and  dealt  in  ;  and  the  name  thus  given  as  to  show  in  their  oath  that  they  are 
to  it  becomes  public  property,  and  all  the  assignees  of  this  trade-mark ;  that 
who  deal  in  the  article  have  the  right  it  has  been  used  by  their  assignors  for 
to  designate  it  by  the  name  by  which  it  seventeen  years,  and  that  they  are  also 
is  recognizable.*'  the  lawful  assignees  of  the  patents  re- 
in Singer  Mfg.  Co.  v.  Stanage,  6  latin g  to  parts  of  this  fruit  jar,  under 
Fed.  Rep.  279,  the  word  '*  Singer,"  ap-  which  the  jar  bearing  the  trade-mark 
plied  to  a  sewing  machine,  was  refused  in  question  has  been  sold,  they  will  be 
protecUon  as  a  trade-mark  after  the  ex-  entitled  to  registration." 
piration  of  the  patent.  The  court  said:  In  re  Consolidated  Fruit  Jar  Co.,  14 
'*  Inasmuch  as  the  word  '  Singer '  indi-  Pat.  Off.  Gaz.  269,  Doolittle,  Acting 
cates  a  machine  of  peculiar  mechanism,  Commissioner, said:  "Applicants  adopt 
and  every  one  has  a  right  to  make  such  the  name  ^  Mason  '  as  the  essential 
a  machine,  the  word  *  Singer '  attached  mark.  ...  If  there  were  an  ac- 
to  such  machine  is  common  property."  companying  mark,  that  should  be  the 
The  above  case  was  cited  with  approval  one  recorded  and  known  as  the  particu- 
and  followed  in  Singer  Mfg.  Co.  7'.  lar  trade-mark  of  applicants.  It  is  a 
Riley,  11  Fed.  Rep.  706.  See  also  the  universal  custom  to  refer  to  patented 
late  case  of  Singer  Mfg.  Co.  v,  June  articles  by  the  name  of  the  inventor, 
Mfg.  Co.,  41  Fed.  Rep.  208,  where  the  as  the  Howe  sewing  machine,  the  Bell 
court  said:  "It  would  be  a  dangerous  telephone,  etc. ;  and  such  names  soon 
doctrine  to  concede  that  a  patentee,  become  generic  in  their  character,  des- 
who  has  invented  a  machine  which  has  ignating  a  particular  kind  or  class  of 
gone  into  extensive  public  use,  can,  after  articles.  So  it  is  in  the  present  case, 
the  patents  have  become  public  prop-  During  twelve  years  precedent  to  the 
erty,  still  prevent  the  public  from  having  year  1870,  the  particular  form  of  fruit 
the  benefit  of  the  invention,  until  they  jar  made  by  applicants  had  become 
devise  and  adopt  some  new  form  of  con-  widely  known  as  *  Mason's  Fruit  Jar,* 
struction  from  that  Adopted  by  the  man-  and  it  no  doubt  will  continue  to  be  so 
ufacturers  under  the  patents,  and  create  known  as  long  as  the  demand  for  it 
a  new  reputation  for  their  machine."  exists.  It  is  also  clear  that  applicants 
In  Ex  p.  Consolidated  Fruit  Jar  Co.,  were  enabled  to  stamp  on  their  goods 
16  Pat.  Off.  Gaz.  679,  Paine,  Com-  the  label  *  Mason's  Fruit  Jar,'  and  to 
missioner,  said  :  "  But  now  the  appli-  protect  themselves  in  the  exclusive 
cants  assert  that  by  assignment  they  manufacture  and  sale  of  the  article  by 
have  become  the  owners,  not  only  of  virtue  of  the  patents  owned  by  them. 
certain  patents  with  which  this  trade-  If  ownership  or  right  to  manufacture 
mark  has  been  associated,  but  also  of  under  the  patents  had  been  vested  in 
the  trade-mark  itself,  and  that  it  has  others,  there  can  be  no  doubt  that  they, 
been  used  by  their  assignors  seventeen  too,  would  have  been  entitled  to  use 
years;  that  it  was  used  as  a  common-law  this  stamp.  When  all  such  rights  cease 
trade-mark  nearly  eight  years  before  by  the  expiration  of  the  patents,  the 
1870.  This  was  a  valid  trade-mark  at  public  will  succeed  thereto,  and  no  one 
common  law,  subject,  of  course,  to  the  can  be  prevented  from  manufacturing 
rights  of  other  persons  of  the  same  and  selling  Mason's  fruit  jars,  and 
name,  whatever  they  might  be.  The  stamping  them  as  such."  See  Tucker 
fact  that  the  owners  of  the  trade-mark  Mfg.  Co.  v,  Boyington,  9  Pat.  Off. 
also  owned  certain  patents  with  which  Gaz.  455. 

it  was  connected,  did  not  change  its  In  Singer  Mfg.  Co.  v,  Larsen,  8  Biss. 
character  as  a  common -law  trade-mark.  (U.  S.)  151,  it  was  held  that  the  word 
Nor  would  the  expiration  of  these  pat-  "Singer,"  as  applied  to  sewing  ma- 
ents,  even  if  they  had  covered  the  arti-  chines,  was  descriptive  of  the  principle 
cle  as  a  whole,  and  not  merely  certain  of  manufacture  and  invalid  as  a  trade- 
parts  of  it,  have  terminated  the  exist-  mark,  the  various  patents  having  ex- 
ence  of  the  trade-mark  which  had  been  pired.     But  in  Singer  Mfg.  Co.  t/.  Brill, 
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5   Month.   L.   Bull.    (Ohio)    533,   the  ment  filed  in  the  patent  office  at  the  time 

word  "  Singer  "  was  protected,  appar-  of  registration,  which  sets  out  that  said 

ently    on    the    ground    that    evidence  mark  is  to  be  used  "  in  connection  with 

showed  the  machines  of  the  plaintiff  the    production    and     publication    of 

not  to  be   manufactured   on  any  one  prints,"  and  that "  the  particular  article 

system.  of  trade  upon  which  we  have  used  it  is 

In  Linoleum  Mfg.  Co.  v.  Nairn,  7  the   *  print'  which    we    designate  as 

Ch.  Div.  834;  47  L.  J.  Ch.  430;  38  L.  *  Heliotype.* " 

T.  N.  S.  448;  26  W.  R.  463,  the  word  In  Ford  v.  Foster,  L.  R.,  7  Ch.  App. 
"Linoleum,"  being  the  name  given  to  611 ;  27  L.  T.  N.  S.  220,  the  court  said: 
a  new  substance  by  the  inventor  and  **  There  is  no  doubt,  I  think,  that  a 
patentee,  it  was  held  that  he  had  no  ex-  word  which  was  originally  a  trade- 
elusive  right  to  the  word  after  the  pat-  mark,  to  the  exclusive  use  of  which  a 
ent  had  expired.  The  court  said  :  '*The  particular  trader,  or  his  successors  in 
word  directly  and  primarily  means  so-  trade,  may  have  been  entitled,  may 
lidified  oil.  It  only  secondarily  means  subsequently  become  fuhUci  jttf^is^  as 
the  manufacture  of  the  plaintiffs,  and  in  the  case  which  has  been  cited  of 
has  that  meaning  only  so  long  as  the  Harvey's  Sauce  (Seton  (4th  ed.)  237). 
plaintiffs  are  sole  manufacturers.  In  my  .  .  .  Then  what  is  the  test  by  which 
opinion,  it  would  be  extremely  difficult  a  decision  is  to  be  arrived  at,  whether 
for  a  person,  who  has  been,  by  right  of  a  word  which  was  originally  a  trade- 
some  monopoly,  the  sole  manufactur-  mark  has  become  fublici  juris?  I 
er  of  a  new  article,  and  has  g^ven  a  think  the  test  must  be,  whether  the  use 
new  name  to  the  new  article,  meaning  of  it  by  other  persons  is  still  calculated 
that  new  article  and  nothing  more,  to  to  deceive  the  public,  whether  it  may 
claim  that  the  name  is  to  be  attributed  still  have  the  effect  of  inducing  the 
to  his  manufacture  alone  after  his  com-  public  to  buy  goods  not  made  by  the 
petitors  are  at  liberty  to  make  the  same  original  owner  of  the  trade-mark  as  if 
article."  they  were  his  goods.  If  the  mark  has 
In  Fairbanks  v.  Jacobus,  14  Blatchf.  come  to  be  so  public  and  in  such  uni- 
(U.  S.)  337,  the  words  "  Fairbanks'  Pat-  versal  use  that  nobody  can  be  deceived 
ent"  were  cast  in  the  scales  made  by  by  the  use  of  it,  and  can  be  induced 
both  parties.  All  the  patents  which  from  the  use  of  it  to  believe  that  he  is 
Fairbanks  &  Co.  had,  had  expired.  An  buying  the  goods  of  the  original  trader, 
injunction  to  restrain  Jacobus  from  it  appears  to  me,  however  hard  to 
using  the  words  "  Fairbanks*  Patent "  some  extent  it  may  appear  on  the 
on  his  scales  was  denied,  the  words  not  trader,  yet  practically,  as  the  right  to  a 
being  a  valid  trade-mark.  trade-mark  is  simply  a  right  to  prevent 
In  Cheavin  v.  Walker,  5  Ch.  Div.  a  trader  from  being  cheated  by  other 
850;  46  L.  T.  Ch.  265,  686;  35  L.  T.  N.  persons'  goods  being  sold  as  his  goods 
S-  757 ;  36  L.  T.  N.  S.  938,  the  words  through  the  fraudulent  use  of  the 
"  Patent  Gold  Medal  Self-Cleaning  trade-mark,  the  right  to  the  trade- 
Rapid  Water  Filter,"  etc.,  on  a  tablet  mark  must  be  gone, 
placed  on  filters,  was  held  to  be  merely  The  words  "  Wheeler  &  Wilson," 
an  inscription  and  descriptive.  James,  although  the  names  of  original  manu- 
L.  J.,  said  :  "  It  is  impossible  to  allow  a  facturers  and  patentees  of  a  certain 
man  to  prolong  his  monopoly  by  trying  kind  of  sewing  machines,  being  indica- 
to  turn  a  description  of  the  article  into  tive  of  the  plan  of  manufacture,  can- 
a  trade-mark.  Whatever  is  mere  de-  not,  after  the  expiration  of  the  patent, 
scription  is  open  to  all  the  world."  be  exclusively  appropriated  as  a  trade- 
in  Osgood  V,  Rockwood,  11  Blatchf.  mark,  but  may  be  employed  by  anyone 
(U.S.)  310,  complainant,  the  licensee  makine  such  machines.  Wheeler,  etc^ 
of  a  patented  process  (called  *'  Hello-  Mfg.  Co.  v.  Shakespeare,  39  L.  J.  Ch. 
type")  for  making  prints,  registered  36.  The  court  said  :  "  It  seems  to  me 
tne  same  word  as  his  trade-mark  for  that  the  name  *  Wheeler  &  Wilson' 
prints,  and  had  used  it  for  some  time  in  machine  has  come  to  signify  the  thing 
connection  with  these  particular  prints,  manufactured  according  to  the  princi- 
It  was  held  that  his  right  to  said  mark  pie  of  the  patent.  That  being  so,  I 
was  limited  to  prints  made  under  the  cannot  restrain  anybody,  after  the  ex- 
"  Heliotype"  process.  This  decision  piration  of  the  patent,  from  represent- 
was  under  the  77th  and  78th  sections  ing  his  article  as  being  the  article 
of  Act  of  July  8th,  1870,  16  United  which  was  so  patented.  A  man  can- 
^/<7/tf  J  Stat  at  Large  2 10,  and  the  state-  not  prolong  his  monopoly  by  saying, 

298 


Whftt  May  not  Be  a                TRADE- MARKS.  VaUd  Tnde-lbrk. 

*  I  have  got  a  trade-mark  in  the  name  make  the  particular  goods  or  article 

of  a  thing  which  was  the  subject  of  the  and  put  it  on  the  market,  should  not 

patent.'  "  logically  have  any  influence  upon  his 

In  Liebig's  Extract  of  Meat  Co.  v.  right  to  adopt  for  those  goods  a  trade- 

Hanburjy  17  L.  T.  N.  S.  298,  the  phrase  mark  to  indicate  the  origin  and  owner- 

•*  Lfebig's  Extract  of  Meat  "  was  re-  ship  of  the  particular  goods  made  by 

fused  protection,  on  the  ground  that  him ;  and  yet  some  of  the  judges  have 

for  some  time  it  had  been  commonly  used  language  which  in  its  broad  sig- 

used  as  descriptive  of  an  article  made  nification  would  indicate  that  exclusive 

in  a  particular  way.      There  was  no  property    in    a    trade-mark  or    trade 

patent,  and  the  inventor  did  not  seem  name  cannot  be  acquired  by  a  person 

to  care  to  preserve  the  right  of  prop-  who  is  the  actual  originator  of  goods 

erty  in  his  name.    See  also  Anderson's  which  are  not  patented,  for  the  reason, 

Trade- Mark,  W.  N.  (1883),  p.  185 ;  36  as  they  have  stated,  that  when  any  new 

Ch.  Div.  409.  article  is  put  out  it  must  necessarily 

The  cases  on  this  subject  of  words  be  christened  with  a  name  by  which  it 

indicating  process  of  manufacture,  are  may  be  known,  and  that  this  name,  be- 

conflicting,  and  it  seems  impossible  to  coming  the  only  appellation  by  which 

reconcile  some  of  them.    The  doctrine  it  can  be  distinguished,  becomes ^ubiici 

is  well  established    that  trade-marks  Juris.    See  Fetridge  v.  Wells,  4  Abb. 

which  are  employed  to  designate  the  Pr.  (N.  Y.  Super.  Ct.)  144;  Sie^ert  v. 

ownership  and  origin  of  goods  manu-  Findlater,  7  Ch.  Div.  801;   Leclancha 

factured  under  a  United  States  patent  Battery  Co.   v.  Western  Electric  Co., 

for  an  invention,  cannot  be  held  as  ex-  az    Fed.  Rep.   538 ;  James  v.  James,  41 

elusive  property  after  the  expiration  L.  J.  Ch.  353 ;   Young  t\  Macrae,  9 

of  the  patent,  unless  the  trade-mark  be  Jur.  N.  S.  322 ;  Hostetter  v.  Fries,  17 

older  than  the  patents,  in  which  case  Fed.  Rep.  620;  /»  r*  Leonard's  Trade- 

the  interposition  of  a  patent  cannot  Mark,  26  Ch.  Div.  288. 

defeat  the  otherwise  valid  trade-mark.  We  think,  however,  that  this  doctrine 

This  doctrine  is  discussed,  infra,  this  would  not  apply  to  articles  which,  al- 

title,  Name  of  Patented  Article  After  though  new  in  themselves,  were  the  re- 

Expiration    of   Patent,     which     see.  suit  of  a  process  which  was  old  or  which 

Where,  therefore,  the    trade  name  or  did  not  require  invention  to  devise  it. 

trade-mark,    either  by  virtue  of  the  All  othermanufacturers  being  presumed 

words  used  in  their  natural  and  neces-  to  be  possessed  of  the  same  knowledge 

sary  meaning,  or  by  association,  have  as  the  maker  of  the  article,  had  it  with- 

come  to  indicate  the  patented  process  in  their  power,  prior  to  his  flrst  making 

of  which  the  goods  are  manufactured,  the  article  and  giving  it  a  name,  to  have 

this  trade-mark  or  trade  name  becomes  made  the  article  themselves  and  given' 

public  property  upon  the  expiration  it  a  name,  which  would  have  indicated 

of  the  patent,  and  all  who  have  a  right  the  article  as  of  their  production.  They 

to  make  the  goods  by  the  patented  pro-  still  possess  the  same  right  after  its 

cess,  have  an  equal  right  to  designate  manufacture  and  christening  by  the  first 

thesegoodsbythenamewithwhichthey  maker,  to  make  the  same  article  and 

were  christened  by  the  manufacturer  designate  it  by  a  different  name,  to  de- 

under  the  patent.      Goods  which  are  note  their  particular  manufacture  of  the 

made  under  a  process  which   is   not  article.    There  is  one  case  which  seems 

patentable  may  be  given  a  trade-mark  to  be  contrary  to  this  line  of  reasoning, 

to  indicate  their  ownership  and  origin,  and  it  is  a  case  of  so  much  weight  that 

and  this  trade-mark  will  be  protected,  we  hesitate  to  express  an  opinion  differ- 

If    the    process    of     manufacture    or  ent  from  it.    It  is  the  case  of  the  Cellu- 

method  by  which  the  goods  are  made,  loid   Manufacturing  Co.  v,  Cellonite 

is  not  patentable,  it  will  be  because  the  Manufacturing  Company,  32  Fed.  Rep. 

process  is  either  old,  or  no  invention  94,  opinion  by  Bradley,  J.  He  holds  that 

was  involved  in  devising  it.     If  this  be  the  word   "Celluloid,"   which  was   a 

the  case,  then  the  knowledge  of  how  coined  name  given  to  a  patented  prod- 

to  make  the  goods  was  within  the  pub-  uct  made  by  the   exclusive  manufac- 

lic  reach,  and  every  manufacturer  had  turers  of  it,  and  used   subsequently  by 

an    equal    right  and  equal   power  to  the  assignees  of  the  original  manufac- 

make  the  goods  before  they  were  made  turers,  after  a  long  period  of  time,  after 

by  the  adopter  of  the  trade-mark.  The  the  expiration  of  the  patent,  became  the 

mere  fact  that  the  adopter  of  the  trade-  exclusive  trade  name  and  trade-mark 

mark  was  in  fact  the  first  person   to  property  of  the  original  manufacturers 
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€,  Purpose  or  Use. — Words  which  describe,  in  ordinary  lan- 
guage, the  purpose  or  use  of  an  article,  cannot  be  protected  as 
trade-marks  ;  but  they  often  form  strong  evidence  of  an  intention 
to  deceive,  and  of  a  likelihood  of  deception,  and  hence  frequently 
play  an  important  part  in  making  out  a  case  of  unlawful  competi- 
tion in  business,  which  as  a  general  rule  controls  the  decision  of 
trade-mark  cases.* 

and  their  assignees,  notwithstanding  the  ^Vanilla,"  applied  with  reference  to 
fact  that  the  product  was  patented,  and  uncooked  ingredients  for  pudding, 
the  patents  had  expired,  although  the  cannot  be  protected.  Clotworthj  v. 
article  made  under  the  patents  was  an  Schepp,  42  Fed.  Rep.  62. 
entirely  new  article,  was  christened  by  The  words  "Microbe  Killer,'* applied 
its  inventors  with  the  name  *'CelluIoid,"  to  a  preparation  for  destroying  mi- 
and  became  universally  known  by  that  crobes,  are  descriptive,  and  not  a  valid 
name  to  so  great  an  extent  that  the  trade-mark.  Alff  v,  Radam,  77  Tex. 
word  is  now  a  part  of  the  language,  as  530.  See  also  Radam  v.  Capital  Mi- 
describing  a  particular  thing  made  in  a  crobe  Destroyer  Co.,  81  Tex.  122. 
particular  way,  no  matter  by  whom  it  In  Humphrey's  Specific  Homeo- 
may  be  produced,  and  although  the  pro-  pathic  Medicine  Co.  v,  Wenz,  14  Fed. 
cess  by  which  the  goods  are  manufac-  Rep.  350,  the  court  said:  **lt  cannot 
tured  has  been  called  by  the  same  name,  be  successfully  maintained  that  the 
the  "Celluloid"  process.  In  fact,  a  large  words  *  Homeopathic  Specifics,'  stand- 
class  of  modified  processes  by  which  ing  alone,  can  be  appropriated  by  any 
articles  of  the  same  general  nature,  but  one  as  a  trade-mark ;  they  are  too 
varying  slightly  in  composition  or  qual-  broad,  and,  if  allowed,  would  give  the 
ity  from  that  originally  made  by  the  taker  a  monopoly  in  a  school  of  med- 
first  inventor,  are  made,  are  all  classed  icine,  which  Hahnemann,  its  founder, 
under  the  general  generic  term  "  Cellu-  threw  open  to  all  disciples." 
loid  "  processes.  The  .authority  of  this  There  is  no  right  of  trade-mark  in 
case  is  doubted  in  Holt  v,  Wadsworth,  such  words  as  "cough  remedy  "  or  "a 
41  Fed.  Rep.  34.  We  do  not  see  how  it  sure  remedy  for  chronic  or  common 
is  possible  to  avoid  the  logic  of  the  cases  cough,  sore  throat,"  etc.,  etc.  Gilman 
in  which  it  has  been  held  that  when  a  v.  Hunnewell,  122  Mass.  139. 
name  comes  to  be  generic,  it  becomes  The  phrases,  "Fur  Familien  Geb- 
fublici  juris^  except  in  the  one  case  rauch  "  and  "Lawrence  Feiner  Famil- 
which  is  discussed  infra^  this  title.  Ex-  ien  Flannel  "  indicate  the  quality  and 
ceptionsy  where  an  article  old  in  char-  use,  and  are  not  registerable.  In  re 
acter  is  made  to  a  great  extent  exclu-  Lawrence,  10  Pat.  Off.  Gaz.  163. 
sively  by  one  manufacturer,  and  sold  to  In  Re  Roach,  10  Pat.  Off.  Gaz.  333, 
so  great  an  extent,  that  the  whole  class  the  words,  "  Croup  Tincture,"  as  trade- 
becomes  known  by  the  trade-mark  mark  for  a  croup  medicine,  were  re- 
name of  the  particular  manufacturer,  fused  protection  as  being  merely  de- 
In  this  case  the  fact  that  the  name  has  scriptive. 

to  a  great  extent  become  generic  by  ac-  "  Lieutenant  James'  Horse  Blister," 

ceptation,  does  not,  and  cannot,  operate  was  the  name  given  by  the  inventor  to 

to  defeat  the   legally  acquired   trade-  an  unpatented  production.    It  was  held 

mark  rights  of  the  adopter  of  the  mark  that  his  assignees,  after  his  death,  had 

in  it.  no  right  to  its  exclusive  use.    James  v. 

1.  There  can  be  no   trade-mark  in  James,  L.  R.,  13  £q.  421 ;  41  L.  J.  Ch. 

the  phrase  "Magic  Headache  Cure."  353;  26  L.  T.  N.  S.  568;  20  W.  R.  434. 

Gessler  v,  Grieb,  80  Wis.  21.  The  court  said  :  "When  .a  person  has 

In  Harris  Drug  Co.   v,  Stucky,  46  discovered   a   valuable  invention,  and 

Fed.  Rep.  625,  the  court  said :  "  The  has  not  patented  it,  any  one  who  has 

words  *  Cramp  Cure'  are  descriptive  discovered  the  ingredients  (I  am  not 

of  the  purpose  and  character  of  the  talking  of  the  case  of  a  breach  of  trust, 

medicine,  and  cannot,  under  the  ml-  or  of  fraud,  or  the  like),  may  sell  those 

ings,  be  exclusively   appropriated  by  ingredients,  and  may  use  the  name  of 

the  manufacturer  of  a  remedy  for  the  the  person  who  has  discovered  them 

disease."  after  his  death,  but  not  in  his  lifetime. 

The  words  "  Puddine,"  "  Rose,"  and  so  as  to  suggest  that  they  are  made  b^ 
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/.  Ingredients  of  Medicines. — Names  of  medicinal  prepara- 
tions or  articles  of  manufacture  which  include  the  names  of  medi- 
cines or  medicinal  ingredients,  will  not  be  protected  as  trade- 
marks, even  though  the  compound  or  article  in  which  the 
medicine  may  be  used,  is  an  entirely  new  article,  and  the  words 
by  exclusive  use  have  come  to  a  great  extent  to  indicate  owner- 
ship and  origin ;  but  if  the  name  of  an  ingredient  be  made-the 
basis  for  a  coined  arbitrary  Mrord,  such  word  may  be  protected.* 

him."     See  the  criticism  of  this  case  in  The  term  "Acid  Phosphate,"  applied 

Thorley's  Cattle  Food  Co.  v,  Massam,  to  a  medicinal  preparation,  is  not  mean- 

4a  L.  T.  N.  S.  851.  ingless   and  arbitrary,  but  sufficiently 

In  Falkinburg  v,  Lucy,  35  Cal.  52;  95  describes  the  characteristics  and  quali- 
Am.  Dec.  76,  the  words  "  Washing  ties  of  the  article,  and  is  not  protecti- 
Powder,"  were  held  to  be  not  a  valid  ble.  Rumford  Chemical  Works  v, 
trade-mark.  The  court  said:  "He  (the  Muth,  35  Fed.  Rep.  524.  The  court 
claimant)  will  not  be  protected  in  the  observing:  "The  true  test,  it  appears  to 
use  of  figures,  or  symbols,  or  combina-  me,  must  be  not  whether  the  words  are 
tions  of  words  which  serve  merely  to  exhaustively  descriptive  of  the  article 
indicate  the  name,  kind  or  quality  of  designated,  but  whether  in  themselves,. 
the  goods  to  which  they  are  attached,  and  as  they  are  commonly  used  by 
notwithstanding  they  may  be  inter-  those  who  understand  their  meaning, 
blended  with  others  which  indicate  they  are  reasonably  indicative  and  de- 
origin  or  ownership."  scriptive  of  the  thing  intended." 

1.  In  Battle  v.  Finlay,  45  Fed.  Rep.  In  Carbolic  Soap  Co.  xk  Thompson, 

796,  the  word  '*  Bromidia,"  coined  and  25  Fed.  Rep.  625,  the  court  said  :  **  The 

applied  arbitrarily  to  a  medicinal  prep-  word  *  Cresylic,*  when  applied  to  dis- 

aration,  which  nevertheless  contained  tinguish  an  ointment  made  of  soap  and 

bromide   of   potassium,  was  held   en-  the    article    known    in    commerce    as 

titled  to   protection  as  a  valid  trade-  cresylic  acid,  is  descriptive  of  the  na- 

mark.    The  court  said  :  "  The  word  is  ture  and  quality  of  the  compound." 

an  arbitrary  word,  descriptive  of  noth-  The  words  **  Rye  and  Rock,"  used  to 

ing  unless  it  is  of  the   complainant's  designate  a  mixture  of  rock  candy  and 

goods,  and  that  only   for  the   reason  whisky,  are  not  a    valid    trade-mark. 

that  the  complainants  have  introduced  Van  Beil  v,  Prescott,  82  N.  Y.  630. 

them  to  the  public  under  such  arbitrary  Such  names  as  "  Ferrated  Elixir  of 

name.*'                      *  Bark,  or  Elixir  of  Calisaya  Bark  with 

The  words  "Iron  Bitters,"  indicate  Iron,"  " Celebrated  Remedy  for  Diar- 
the  composition  of  the  article  so  called,  rhcea,"  etc.,  indicate  the  " qualities,  in- 
and  are  not  a  valid  trade-mark.  Brown  gredients,or  composition  of  the  articles," 
Chemical  Co.  v.  Sterns,  37  Fed.  Rep.  and  are  not  protectible.  Hegeman  v, 
360.  This  case  follows,  and  the  court  Hegeman,  8  Daly  (N.  Y.)  i. 
cites  with  approval,  Brown  Chemical  In  Ayer  v.  Rush  ton,  7  Daly  (N.  Y.) 
Co.  V,  Myer,  31  Fed.  Rep.  453,  wherein  9, "  Cherry  Pectoral  *'  was  not  protected, 
the  court  says :  **  It  goes  without  say-  "cherry  "  indicating  one  of  the  ingre- 
ing  that  the  words  *  Iron  Bitters  '  are  dients  of  the  medicine,  and  "  pectoral  " 
merely  descriptive  of  an  ingredient  the  intended  application, 
and  quality  of  the  article,  and  for  that  The  words  "  Highly  Concentrated 
reason  cannot  be  appropriated  as  a  Compound  Fluid  Extract  of  Buchu," 
trade-mark."  The  latter  case  was  sub-  are  purely  descriptive,  and  incapable  of 
sequently  affirmed  on  appeal  to  the  appropriation.  Helmbold  v,  Helmbold 
Supreme  Court  (139  U.  S.  540),  where  Mfg.  Co.,  53  How.  Pr.  (N.  Y.  Supreme 
the  court,  through  Mr.  Justice  Brown,  Ct)  453.  The  court  said:  "A  trade- 
says  :  '*  The  general  proposition  is  well  mark  must,  in  a  case  like  this,  as  the 
established  that  words  which  are  term  imports,  be  one  consisting  of  a 
merely  descriptive  of  the  character,  word,  an  expression,  a  device,  or  a 
qualities,  or  composition  of  an  article,  mark  invented  or  adopted  by  the  owner, 
or  of  the  place  where  it  is  manufac-  which  designates  and  distinguishes  his 
tured  or  produced,  cannot  be  monopo-  production  from  the  general  manufac- 
lized  as  a  trade-mark."  ture  of  the  same  article,  and  it  cannot 
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g.  Generic  Names. — Words  which  were  originally  valid  trade- 
marks indicating  ownership  and  origin,  but  which  by  acceptation 
and  use  have  lost  their  meaning  of  ownership  and  origin,  and 
come  to  indicate  only  quality,  are  said  to  have  become  generic, 
and  are  denied  protection  on  the  same  ground  that  words  which,  by 

their  necessary  meaning  indicate  quality,  are  refused  protection.* 

be  the  appropriation  of  words  belong-  Spear,  2  Sandf.  (N.  Y.)  599,  and  Wil- 
ing to  the  general    public   which  de-  Hams  t^.  Johnson,  2  Bosw.  (N.  Y.)  i. 
scribe  truly  a  known  product."  In  Brown  v.  Freeman,  12  W.  R.  305 ; 

The  phrase  *'  Ferro- Phosphorated  4  N.  R.  476,  it  was  strongly  intimated 

Elixir  of  Calisaya  Bark,"  indicates  the  that  the  word  "  Chlorodyne,"  applied 

ingredients  of  the  medicine  to  which  it  to  a  new  medicine  by  its  inventor,  was 

is  applied,  and   cannot  be  protected,  capable  of  protection.    See  also  Brown 

Caswell  V,  Davis,  58  N.  Y.  223;    17  i;.  Freeman,  W.  N.  (1873),  p.  178. 

Am.  Rep.  233.  In  Thomson  v.  Winchester,  19  Pick. 

In  Burnett  t;.  Phalon,  9  Bosw.  (N.  (Mass.)  214;  76  Am.  Dec.  733,  plaintiff, 
Y.)  193;  aff^d  5  Abb.  Pr.  N.  S.  (N.  an  inventor  of  certain  medicines,  gave 
Y.  Ct.  of  App.)  212,  the  plaintiffs  were  them  the  name  of  **  Thomsonian  Medi- 
manufacturers  of  a  hair  oil  which  they  cines,"  by  which  name  alone  they  be- 
sold  under  the  name  of  '^  Cocaine,"  came  generally  known.  The  name 
and  the  defendants  began  to  sell  an  oil  having  acquired  a  generic  meaning, 
of  their  own  under  the  name  of  "Coco-  and  the  medicines  not  having  been 
ine."  An  injunction  was  granted  to  re-  patented,  it  was  held  that  the  name 
strain  defendants  from  so  doing,  that  could  not  be  protected, 
name  being  held  to  be  a  valid  trade-  In  Canham  v,  Jones,  2  Yes.  &  B.  218, 
mark,  and  the  property  of  the  plaintiff,  the  name  in  question  was  ''Velnb's 
Pierrepont,  J.,  said :  "  Every  man  has  Vegetable  Syrup."  Velno,  the  com- 
a  right  to  the  reward  of  his  skill,  his  pounder  of  the  medicine,  was  dead, 
energy,  and  his  honest  enterprise;  and  and  neither  party  claimed  any  right 
when  he  has  appropriated  as  his  trade-  from  him.  It  was  held  that  the  plain- 
mark  letters  combined  into  a  word  be-  tiff,  although  for  a  long  time  the  sole 
fore  unknown,  and  has  used  that  word  manufacturer  of  the  meaiGine,yethav- 
and  has  long  published  it  to  the  world  ing  no  exclusive  right  to  the  manufac- 
as  his  adopted  trade-mark,  he  has  ac-  ture  of  the  medicine,  had  no  exclusive 
quired  rights  in  it  which  the  court  will  right  to  the  name, 
protect.  .  .  .  No  one  can  appro-  In  Singleton  t;.  Bjolton,  3  Doug.  293, 
priate  a  word  in  general  use  as  his  the  compounder  of  a  medicine  known 
trade-mark,  and  restrain  others  from  as  "Dr.  Johnson's  Yellow  Ointment " 
using  that  word.  Burnett  cannot  ac-  was  deceased,  and  the  words  had  come 
quire  property  in  the  word,  gin,  wine,  to  be  recognized  as  the  generic  name 
brandy,  or  ale,  or  in  any  other  word  of  the  medicine.  It  was  held  that 
known  to  the  language  and  in  common  plaintiff,  although  he,  and  his  father 
use  to  designate  things,  or  the  qualities  before  him,  had  Ion?  manufactured  it 
of  things.  But  the  word  appropriated  under  this  name,  had  no  exclusive 
by  the  plaintiff  is  not  of  that  charac-  property  in  the  name, 
ter."  Robertson,  J.,  filed  a  dissenting  1.  Under  this  head  fall  all  of  the 
opinion  in  the  lower  court.  The  doc-  cases  of  expired  patents  where  the 
trine  in  this  case  seems  to  be  generally  trade-mark  has  designated  a  patented 
accepted  in  the  United  States ^  see  article  during  the  life  of  the  patent; 
Lockwood  V.  Bostwick,  2  Daly  (N.  but  as  a  general  rule,  in  other  cases,  a 
Y.)  521 ;  but  the  ruling  in  England  name  seldom,  if  ever,  becomes  generic 
seems  to  be  different,  see  Linoleum  except  by  abandonment.  It  is  true 
Mfg.  Co.  V.  Nairn,  38  L.  T.  N.  S.  448 ;  that  cases  do  exist,  and  may  occur,  in 
Leonard  v.  Wells,  W.  N.  (1884),  p.  60;  which  a  new  article  is  made  and  put 
In  re  Horsburg,  i  Trade-Marks  260;  on  the  market  by  a  manufacturer  and 
Cox^s  Man.  of  Trade-Mark  Cases  597.  ffiven  a  name  by  which  it  becomes 
See  also  Upton  on  Trade- Marks,  p.  known,  and  which  becomes  its  generic 
185,  where  it  is  said  that  this  doctrine  name  to  so  great  an  extent  as  to  make 
is  a  departure  from  the  principles  an-  it  impossible  for  the  originator  subse- 
nounced  in  the  Amoskeag  Mfg.  Co.  v,  quently  to  assert  a  monopoly  in  the 

302 


Whftt  May  not  Be  a                TRADE-MARKS.  VaUd  Trade-lbrk. 

name  itself.    Still,  we  think  that  all  of  The  court  said :  '*  I  think  that  an  ordi- 

these  cases,  wherever  thejr   have  oc-  narj  Englishman,  not  knowing  foreign 

curred  or  may  occur,  may  be  decided  languages,  would  consider  *  Reverse' 

hy  the   test    laid    down    in   the  text,  as  in  some  way  intended  to  describe 

supra,  this  title.  Words  Indicating  a  turning  over  or  reversing."     It  was 

Process  of  Manufacture^  that  if  the  held,  also,  that  a  name  which  has  been 

article  is  essentially  new,  it  must  be  given  to  a  new  article,  and  which  is 

the  result  of  patentable  invention.     If  the  only  name  whereby  it  is  known, 

it  is  the  result  of  a  patentable  inven-  cannot  be  a  fancy  word  as  regards  that 

tion,  the  monopoly  can  only  be  pro-  article. 

tected  by  the  patent  laws,  and  with  the  The  word  **  Gem,"  applied  to  air- 
expiration  of  the  patent  the  trade -mark  guns,  becoming,  after  three  years'  use, 
will  become  public  property.  If  the  descriptive  of  the  gun,  is  then  regis- 
article  is  not  the  result  of  invention,  trable.  Arbenz's  Appeal,  35  Ch.  Div. 
then  it  cannot  be  said  to  be  so  essen-  248.  Lopes,  L.  J.,  said :  *^  The  rule, 
tially  new,  either  in  itself  or  in  its  pro-  in  my  opinion,  is  that  where  a  name  or 
cess  of  manufacture,  that  the  names  wordf  was  originally,  or  has  come  to  be, 
given  to  it  by  the  first  manufacturer  descriptive  of  the  article  to  which  it  is 
should  be  said  to  be  generic.  attached,  so  that,  while  indicating  what 

When    a    preparation   has  become  the  article  is,  it  does  not  connect  that 

known   by  the  name  of  the  original  article  with  any  particular  manufac- 

manufacturer  {e.  ^.,  "Ward's  Lini-  turer,  such  name  or  word  cannot  be 

ment"),  a  third  person,  manufacturing  registered  as  a  trade-mark."      With 

it,  has  no  right  to  the  exclusive  use  of  reference  to  the  word  "  Gem  "  itself, 

such  name;  and  this,  it  seems,  in  spite  the  same  judge  says:  "I  think,  what- 

of  the  fact  that  he  has  been  granted  ever  it  may  have  been  originally,  it  is 

by  the  original  manufacturer  all   the  not  now  a  fancy  word.    I  think  it  in- 

rights  which  he    had    in  the  name,  dicates  commendation  of  the  article, 

Watkins  v.  Landon,  52  Minn.  389.  and  is  therefore  descriptive,  and  not  a 

One  Weymouth  invented  and  took  fancy  word  within  this  section." 
out  a  patent  for  a  certain  kind  of  hay-  In  Re  Leonard's  Trade-Mark,  Leon- 
knives.  The  patent  was  assigned  to  ard  v.  Wells,  26  Ch.  Div.  288,  Cotton, 
Holt,  who,  after  some  time,  adopted  L«  J., said:  "Now,  in  my  opinion,  when 
the  trade-mark  "  Lightning  "  for  these  a  man  invents  a  new  article,  and  in- 
knives.  They  became  known  to  the  vents  a  word  as  descriptive  of  that 
trade  as  "  Weymouth's  patent "  and  article,  then  if  all  the  world  are  at  lib- 
**  Lightning  "  hay-knives.  It  was  held  erty  to  make  that  article,  he  stands  in 
that  the  word  *'  Lightning  "  was  a  a  very  great  difficulty  as  regards  claim- 
valid  trade-mark  during  and  after  the  ing  to  himself  the  exclusive  use  of  that 
expiration  of  the  patent,  but  the  words  name  which  he  has  invented  to  de- 
•*  Weymouth's  Patent,"  after  the  expi-  scribe  the  article.  It  is  not,  however, 
.ration  of  the  patent,  could  not  be  ex-  necessary  to  give  an  opinion  upon  that 
clusively  appropriated.     In  Hiram  question,  etc." 

Holt  Co.  V.  Wadsworth,  41  Fed.  Rep.  SembUy  that  the  name  of  a  patented 
34,  Wallace,  J.,  said :  *  If  the  case  of  article  (c.  g.^  "  The  Home- Washer," 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  applied  to  a  washing  machine),  which 
Co.,  72  Fed.  Rep.  99  (the  '  Celluloid  has  become  known  in  the  trade,  is  not 
Case  ),  contains  any  opinion  opposed  a  fitting  trade-mark  after  the  expira- 
to  the  view  that  the  defendants  have  tion  of  the  patent,  since  it  would  have 
the  right  to  print  the  words  *  Wey-  the  effect  of  extending  the  patent  he- 
mouth's  Patent'  upon  hay-knives  sold  yond  its  legal  limit.  In  re  Ralph's 
by  them  similar  to  the  patented  article,  Trade-Mark,  25  Ch.  Div.  194. 
it  is  not  acceded  to,  and  is  antagonistic  In  Hostetter  v.  Fries,  17  Fed.  Rep. 
to  the  cases  of  Fairbanks  t>.  Jacobus,  620,  it  is  held  that  there  is  no  trade- 
14  Blatchf.  (U.  S.)  337,  and  Leclanche  mark  in  the  words  "Dr.  J.  Hostetter*s 
Battery  Co.  v.  Western  Electric  Co.,  Stomach  Bitters."  The  court  said: 
23  Fed.  Rep.  276."  "When  a  new  article  is  made,  a  name 

The  word  '*  Reverse,"  applied  to  a  must  be  given   to  it,  and  this  name 

game  of  cards,  one  of  the  features  of  becomes  by  common  acceptation  the 

which  is  a  system  of  reversing,  is  not  a  appropriate  descriptive  term  by  which 

••  fancy "  word  under  the  act  of  1875.  i*   **   known,  and   therefore   becomes 

Waterman   v,  Ayres ;   In   re   Water-  public  property." 

man's  Trade-Mark,  39  Ch.  Div.  29.  In   Marshall  v,    Pinkham,  53  Wis. 
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572 ;  38  Am.  Rep.  756,  the  court  said  :  culty  (if  it  is  not  an  impossibility),  in 

"  It  would  also  seem  to  follow,  from  claiming  the  name  of  that  article  as 

the  cases  cited,  that  on  the  death  of  old  his  own,  because,  until  somebody  else 

Samuel   Marshall   (assuming  that  no  produces   the    same  article,   there   is 

one  succeeded  to  the  good- will  of  his  nothing  to  distinguish  it  from."     Sie- 

business),  any  citizen  would  have  the  gert  v,  Findlater,  7  Ch.  Div.  801 ;  26 

legal   right  to   manufacture   liniment  W.  R.  459.    The  term  "  Angostura  *' 

composed  of  the  same  ingredients  and  is  also   geographical.     See    also   Sie- 

made  in  the  same  way  as  he  manufac-  gert  v.  Abbott,  61   Md.  276;  48  Am. 

tured   that  sold   by  him,  and  also,  in  Rep.  loi. 

making  sales,  to  describe  it  as  such.  The  words  "  Holbrook's  School  Ap- 
Upon  that  assumption  the  words  *  Old  paratus"  (Holbrook  being  the  name 
Dr.  S.  Marshall's  Celebrated  Lini-  of  the  original  manufacturer),  having 
ment'  were  merelv  descriptive  of  the  been  used  by  others  without  opposi- 
com pound,  and,  \{  truthfully  applied  tion,  are  descriptive  and  generic,  and 
by  the  defendant  in  making  sales,  no  not  entitled  to  protection.  Sherwood 
one  could  rightfully  complain,  as  no  v.  Andrews,  Chicago  Super.  Ct.,  5 
one  had  any  patent  upon  it,  or  exclu-  Am.  L.  Reg.  N.  S.  508. 
sive  right  to  the  use  of  any  words  In  Young  v,  Macrae,  9  Jur.  N.  S. 
which  aptly  described  it.  Upon  his  322,  plaintiff  was  the  owner  of  a  patent 
death,  with  no  successor  to  the  good-  for  distilling  "  Paraffine  Oil,"  and  de- 
will  of  his  business,  those  words  would  fendant  began  to  sell  another  oil  under 
cease  to  indicate  origin  or  ownership,  the  same  name.  It  was  held,  that  al- 
and hence  cease  to  be  a  trade-mark."  though  a  fancy  name,  **  and  the  more 

In  Thornton  v.  Crowley,  47  N.  Y.  ridiculous  it  is,  the  better  it  is,"  will  be 
Super.  Ct.  527,  the  court  said:  *' It  is  protected  if  it  indicates  ownership,  etc., 
now  so  well  settled  that  it  is  no  longer  yet  where  a  person  **  has  found  out  an 
necessary  to  cite  authorities,  that  a  article  which  is  a  natural  product,  and 
trade-mark  may  consist  of  marks,  has  given  that  natural  product  a  name," 
forms,  symbols,  or  even  words  in  com-  such  name  designates  the  product,  and 
mon  use,  provided  they  are  used  in  may  be  commonly  used, 
such  a  way  as  to  designate  the  true  In  Fetridge  v.  Wells,  4  Abb.  Pr. 
origin  or  ownership  of  the  article,  and  (N.  Y.  Suoer.  Ct.)  144;  13  How.  Pr. 
have  not  already  been  appropriated  by  (N.  Y.)  385,  the  name  "The  Balm  of 
others  in  connection  with  the  same  Thousand  Flowers,"  applied  to  a  cos- 
article.  In  case  of  prior  appropriation  metic,  was  held  not  to  be  a  valid  trade- 
of  part,  or  parts,  by  others,  the  com-  mark.  The  court,  by  Duer,  J.,  said : 
bination  of  the  plaintiff,  as  a  whole,  "It  is  not  necessary  to  deny,  that  a 
must  be  new,  and  intended  and  calcu-  name  may  in  some  cases  be  rightfully 
lated  to  designate  ownership  or  origin,  used  and  protected  as  a  trade-mark. 
No  right  accrues  to  the  use  of  mere  but  this  is  only  true  when  the  name  is 
generic  words  used  to  designate  the  used  merely  as  indicating  the  true 
article  or  its  quality."  origin   and   ownership  of   the  article 

In  the  case  of  In  re  Hall ;  In  re  At-  offered  for  sale — never  where  it  is  used 

kinson,  13  Pat.  Off.  Gaz.  229,  it  was  held  to  designate  the  article  itself,  and  has 

that  although  **  Calhoun,"  on   plows,  become  by  adoption  and  use  its  proper 

was  originally  a  valid  trade-mark  of  the  appellation.     When  a  new  preparation 

firm  of  Calhoun  &  Atkinson,  yet,  hav-  or  compound  is  offered  for  sale,  a  dis- 

ing  become,  by  reason  of  use  by  others  tinctive  and  specific  name  must  neces- 

without  any  opposition  of  the  repre-  sarily   be    given   it.    The  name   thus 

sentatives  of  said  firm,  publici  juris y  given   to   it,   no   matter   when   or   by 

registration  must  be  denied  it.  whom   imposed,   becomes  by  use   its 

The  words  "Angostura  Bitters  "  had  proper  appellation,  and  passes  as  such 

become  the  term  by  which  a  certain  into  our  common   language.    Hence, 

medicinal   preparation   was  generally  all  who  have  an  equal  right  to  manu- 

know^n.    It  was  held  that  they  could  facture  and  sell  the  article,  have  an 

not  be  exclusively  appropriated,  in  case  equal  right  to  designate  and  sell  it  by  its 

the  secret  of  the  manufacture  of  the  appropriate  name,  the  name  by  which 

article  should   become  known,   there  alone  it  was  distinguished  and  known, 

being  no  patent  right.    The  court  said:  ...     In    short,  an    exclusive   right 

"  It  is  to  be  observed  that  the  person  to  use  on  a  label,  or  other  trade-mark, 

who  produces  a  new  article  and  is  the  the  appropriate  name  of  a  manufac- 

sole  maker  of  it,  has  the  greatest  diffi-  tured  article,  exists  only  in  those  who 
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h.  Exceptions. — It  sometimes  happens  that  a  name,  whicli  at 
the  time  of  its  adoption  had  been  a  valid  trade-mark,  has,  by 
long  use  and  association  with  goods  of  a  particular  kind,  come  to 
be  used  for  the  purpose  of  describing  the  kind,  character,  and 
quality  of  the  goods ;  but  although  this  may  be  true,  and  the 
name  thoroughly  descriptive  in  this  sense,  still  the  trade-mark  will 
be  protected  because  it  would  be  the  height  of  injustice  to  an 
honest  trader,  who,  by  the  expenditure  of  his  time,  labor  and 
money  had  so  widely  extended  the  knowledge  of  his  goods  that 
his  valid  trade-mark  had  come  to  describe  their  character,  quality, 
and  ingredients  to  deprive  him  of  the  fruit  of  his  labor  just 
when  it  was  most  valuable  to  him.* 

have  an  exclusive  property  in  the  arti-  it  was  fanciful,  and  not  apt  to  deceive 

cle  itself."     But  in  Fetndge  v,  Mer-  the  public. 

chant,  4  Abb.  Pr.  (N.  Y.  Super.   Ct.)  In  Selchow  v.  Baker,  93  N.  Y.  59; 
156,  decided  just  after  the  above,  Hoff-  45  Am.  Rep.  169,  Judge  Rapallo,  in  de- 
man,  J.,  expressed  the  opinion  that  the  livering  the  opinion  of  the  court,  after 
phrase  *' Balm  of  Thousand  Flowers"  reviewing  many  cases  on  the  subject, 
is  *' extrinsic  and  not  indicative,"  and  concludes   as   follows:    "Our  conclu- 
is  a  valid  trade- mark.                                -   sion  is,  that  where  a  manufacturer  has 
1.  In  Llojd  r.  Merrill  Chemical  Co.,  invented  a  new  name  (as  *  Sliced  Ani- 
35  Ohio  L.  1.  319,  plaintiffs,  discover-  mals,'  *  Sliced  Birds,*  *  Sliced  Objects*), 
ing  salt  obtained  from  **  wintergreen,**  consisting  either  of  a  new  word  or  a 
with  antiseptic  qualities,  gave  it  the  word  or  words  in  common  use,  which 
name  **Asepsin,'*  to  indicate  the  anti-  he  has  applied  for  the  first  time  to  his 
septic  qualities  of  the  salt,  and  regis-  own   manufacture,   or    to    an    article 
tered  the   same  as  a   trade-mark.      It  manufactured  for  him,  to  distinguish 
was  held  that,  the  word  being  new,  it  it  from  those  manufactured  and  sold 
was  not  an  invalid  trade-mark  because  by  others,  and  the  name  thus  adopted 
suggesting  the  qualities  of  the  article,  is  not  generic  or  descriptive  of  the 
See  Hiram  Holt  Co.  v.  Wadsworth,  41  article,   its    qualities,    ingredients,   or 
Fed.  Rep.  34.     See  Lawrence  Mfg.  Co.  characteristics,  but  is  arbitrary  or  fan- 
z\  Tennessee  Mfg.  Co.,  31   Fed.  Rep.  ciful,  and  is  not  used  merely  to  denote 
776;  138  U.  S.  537,  set  forth  j«/r£7,  this  grade    or   quality,   he    is    entitled   to 
title,  Grade.    *  be  protected  in  the  use  of  that  name, 
In  Celluloid  Mfg.  Co.  v,  Cellonite  notwithstanding  that  it  has  become  so 
Mfg.  Co.,  32  Fed.  Rep.  94,  Bradley,  J.,  generally    known    that    it    has    been 
said:  **When  the  word  (*  Celluloid')  adopted  by  the  public  as  the  ordinary 
^was  coined  and  adopted,  it  was  clearly  appellation  of  the  article.**     This  lead- 
a  good  trade-mark.     The  question  is,  ing  case  has  been  approved  in  the  Cel- 
-whether  the  subsequent  use  of  it  by  luloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co., 
the  public,  as  a  common  appellative  of  32  Fed.  Rep.  94,  in  the  opinion  by  Mr. 
the  substance  manufactured,  can  take  Justice  Bradley,  and  also  in  Celluloid 
away  the  complainant's  right.  It  seems  Mfg.  Co.  v.  Read,  47  Fed.  Rep.  712,  in 
to  me  that  it  cannot.    As  a  common  the  opinion  by  Mr.  Justice  Shipman. 
appellative,  the  public  has  a  right  to  In  Ex   /.  Consolidated    Fruit    Jar 
use  the  word  for  all  purposes  of  desig-  Co.,  16   Pat,   Off.   Gaz.  679,  registra- 
nating  the  article  or  product,  except  tion  was  asked  for  the  word  **  Mason," 
one ;  it  cannot  use  it  as  a  trade-mark,  in  the  collocation  **  Mason's  Fruit  Jar.'* 
or  in  the  way  that  a  trade-mark  is  used,  The  court  said:   "The  fact  that  the 
bv  applying  it  to,  and  stamping  it  upon,  owners  of  a   trade-mark  also   owned 
tiie  article.'*  certain  patents  with  which  it  was  con- 
But  see  Celluloid  Mfg.  Co.  v.  Read,  nected,  did  not  cflange  its  character 
4.7    Fed.  Rep.  712,  where  complainant  -as   a   common-law    trade-mark.     Nor 
failed  to  restrain   the   use   of  ''Cellu-  would  the  expiration  of  these  patents, 
loid  **  as  applied  to  starch  or  in  the  even  if  they  had  covered  the  article  as 
firm    name  of    the   company   making  a  whole  and  not  merely  certain  parts 
starch,  on  the  ground  that  so  applied  of  it,   have  terminated  the  existence 
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2:  Color. — The  color  of  a  label,  wrapper,  capsule,  or  package 

alone,  cannot  be  protected  as  a  trade-mark,  but,  like  "  Directions 
for  Use,"  is  often  strong  evidence  of  an  intention  to  deceive  and 
a  likelihood  of  deception.  Color  is  one  of  the  most  marked  in- 
dicia of  a  package,  label,  or  dress  of  an  article,  and  when  other 
elements  combine  with  the  color  to  make  up  an  imitation  of  an 
article  of  established  reputation,  the  likelihood  of  deception  is 

great,  and  the  courts  are  not  slow  to  enjoin  the  acts  of  the 
defendant.* 

of  the  trade-mark  'which    had    been  though  not  entitled  to  the  compound, 

used   during   the   life   of    the   patent,  is  entitled  to  his  trade-mark,  and  the 

.    .    .  While  the  fact  that  the  term  has  law  recognizes  and  will   protect   this 

become  generic  would  be  fatal  to  its  right."  The  case  was,  however,  decided 

subsequent  adoption  by  these  or  anj  on  the  ground  of  deception, 

other  applicants,  it  certainly   is    not  In  Davis  v,  Kennedy,  13  Grant.  Ch. 

fatal  to  its  continued  use,  or  to  its  reg-  (U.  C.)  523,  the  name  "  Pain-Killer  " 

istration   by  the   lawful    assignees  of  was  protected  as  being  fancy  and  suffi- 

those  whose  use  rendered  it  generic,  ciently   arbitrary.     In   Davis  v,   Har- 

any  more  than  to  its  continued  use  or  bord,  15  App.  Cas.  316,  it  was  held  by 

registration   by   the   assignors    them-  two  Lords,  }J.,  that  the  term  was  not 

selves.    Otherwise    a    trade-mark,    as  special  and  distinctive  within  the  Act 

soon   as    it    should   become    valuable  of  1875,  k  ^^* 

enough  to  be  generic,  would  expire."  1.  In  Coats  v,  Merrick  Thread  Co., 

In  Carnrick  v.  Morson,  L.  J.  Notes  of  149  U.  S.  563,  Brown,  J.,  said:  **  There 
Cas.  (1877),  p.  71 ;  Cox's  Man.  of  Trade-  is,  no  doubt,  a  general  resemblance  he- 
Mark  Cases  543,  the  word  "  Lacto-  tween  the  heads  of  all  spools  contain- 
peptine,"  applied  to  a  medicine  of  plain-  ing  a  black  and  gold  label,  which  might 
tiff^s  invention,  was  protected  as  a  valid  induce  a  careless  purchaser  to  accept 
trade-mark.  one  for  the  other.    Defendants,  how- 

The  names  **  Turin,"  "  Sefton,"  **Leo-  ever,  were  not  bound  to  any  such  de- 

pold,"  or  '*  Liverpool,"   applied  to  cer-  gree  of  care  as  would   prevent  this, 

tain  trouserings  to  distinguish  certain  Having,  as  we  have  already  held,  the 

patterns,    are    capable    of    being    ex-  black  and  gold  label,  and  the  periphery 

clusively  appropriated.    Hirst  v.  Den-  embossed    with   the    number    of    the 

ham,  L.  R.,  14  Eq.  Cas.  542.    In  this  thread,  they  were  only  bound  to  take 

case  the  plaintiff  was  the  inventor  of  at  such  care  as  the  use  of  such  devices, 

least  three  of  the  patterns.     The  court  and  the  limited  space  in  which  they 

said :  "  When  a  manufacturer  has  pro-  were  used,  would  allow.  In  short,  they 

duced  an  article  of  merchandise,  call-  could  do  little  more  than  place  their 

ing  it  by  a  particular  name  and  vend-  own    name    conspicuously    upon    the 

ing  it  with  a  particular  mark,  he  has  label,  to  rearrange  the  number  by  plac- 

acquired  an  exclusive   right  to  the  use  ing  it  in  the  border  instead  of  the  cen- 

of  such  name  and  mark,  which  becomes  ter  of  the  label,  etc.  Having  done  this, 

what  is  usually  called   his  trade-mark,  we  think  they  are  relieved  from  further 

and  is  entitled  to  prevent  all  other  per-  responsibility.      If  the   purchaser    of 

sons  from  using  such  name  and  mark  such  thread  desires  a  particular  make, 

to  denote  articles  of  a  similar  kind  and  he  should  either  call  for  such,  in  which 

appearance/'  case  the  dealer,  if  he  put  off  on  him 

In  Davis  v.  Kendall,  2  R.  I.  566,  the  a  different  make,  would  be  guilty  of 

inventor  of    a  compound   called   it  fraud,  for  which  the  defendants  would 

"  Pain-Killer,"  prefixed   by  his  name  not  be  responsible,  or  should  examine 

and  the  word  "  Vegetable."  The  court  himself,  the  lettering  upon  the  spools, 

said:  ^' The  plaintiff  has  no  patent  and  He    is    chargeable    with    knowledge 

no  exclusive  right  to   the  compound  of  the  fact  that  any  manufacturer  of 

called  *■  Pain-Killer/     He  invented  the  six-cord  thread  has  a  right  to  use  a 

compound  and  gave  it  the  name  '  Pain-  black  and  gold  label,  and  is  bound  to 

Killer,'  and  this  seems  to  have  been  examine  such  label  with  sufficient  care 

the  first  application  of  the  term  to  a  to  ascertain  the  name  of  the  manufac- 

medical    compound.       The    plaintiff,  turer." 
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In  Von  Mumm  v.  Frash,56  Fed.  Rep.  as  trade-marks  only  as  far  as  thej  are 
830,  Benedict,  J.,  said :  *'  They  (the  new  and  comply  with  the  other  condi- 
defendants)  should  also  he  prohibited  tions  necessary  to  constitute  a  trade- 
from  placing  the  words  *  Extra  Dry  '  mark.  When  there  is  a  simulation  of 
upon  any  bottles  of  their  product,  of  a  trade-mark,  and  the  intent  becomes 
the  character  that  has  been  described,  a  subject  of  inquiry,  the  form,  color, 
either  in  combination  or  otherwise,  and  general  appearance  of  the  pack- 
This  upon  the  ground  that  the  words  ages  may  be  material ;  but,  to  sustain 
*  Extra  Dry/  as  applied  by  them  to  the  an  action,  there  must  be  an  imitation 
article  they  manufacture,  constitute  an  of  something  that  can  be  legally  appro- 
untrue  and  deceptive  representation,  priatedasa  trade*mark.  The  only  re- 
made, not  for  the  purpose  of  descrip-  semblance  seems  to  be  in  the  size  and 
tion,  but  for  the  purpose  of  fraud,  and  color  of  the  wrappers,  and  in  such  size 
which  is  calculated  to  deceive,  to  the  and  color,  as  already  suggested,  the 
injury  of  the  complainants.  They  must  plaintiff  cannot  acquire  a  trade-mark.*' 
also,  upon  the  same  grounds,  be  pro-  In  Fischer  v.  Blank  (Supreme  Ct), 
hibited  from  surroundine;  the  neck  and  19  N.  Y.  Supp.  65,  Andrews,  T-»  said : 
cork  of  a  bottle  of  the  E)rm  generally  "  The  packages  of  the  defendant  are 
used  to  contain  champagne  wine,  which  of  the  same  shape  and  size  as  those  of 
contains  their  product  as  herein  de-  the  plaintiffs ;  the  paper  of  the  wrap- 
scribed,  a rose-coloredcapsuleof  metal,  pers  is  of  the  same  color;  the  pictures 
whether  stamped  with  the  words  *  Ex-  and  symbols  are  of  the  same  color ;  the 
tra  Dry,'  and  an  imitation  of  the  com-  size  and  color  of  the  labels  on  the  end 
plainants'  trade-marks,  as  in  the  exhibit  are  the  same.  The  pictures  and  sym- 
before  the  court,  or  otherwise.  The  hols,  though  different  from  those  on 
rose  color  in  question  may  doubtless  the  plaintiffs'  packages,  are  arranged 
be  lawfully  used  in  other  ways  than  in  a  similar  manner.  The  differences 
in  the  way  indicated.  But  the  use  between  the  packages  can  be  seen  upon 
which  the  defendants  make  of  the  rose  a  close  inspection,  but  without  such 
color,  in  connection  with  a  metal  cap-  inspection  the  general  appearance  of 
sule  upon  bottles  of  the  form  usually  the  defendant's  packages  is  so  nearly 
employed  to  contain  champagne  wine,  the  same  as  that  of  the  plaintiff's  pack- 
whlch  contain  their  product,  is  accom-  ages  that  any  person,  whether  illiterate 
panied  with  a  fraudulent  intent,  and  or  not,  if  making  a  purchase  in  a  place 
when  so  used  constitutes  an  untrue  where  the  light  was  not  good,  would 
and  deceptive  representation,  which  readily  mistake  the  packages  of  the 
may  well  be  forbidden  by  a  court  of  defendant  for  those  of  the  plaintiffs ; 
equity.  No  injury  to  the  defendant  and  such  inspection  satisfies  us  that 
can  follow  such  a  prohibition  as  I  have  the  object  and  the  intent  of  the  defend- 
decided.  The  public  will  be  protected  ant  was  to  put  up  his  tea  in  packages 
thereby  from  fraud,  and  the  complain-  so  similar  to  those  of  the  plaintiffs  that 
ants  relieved  from  danger  of  injury,  they  would  be  mistaken  for  the  pack- 
If  any  doubt  can  be  fairly  entertained  ages  of  the  latter,  and  yet  that  the  dif- 
aa  to  defendants'  purpose  in  using  a  ferences  upon  the  wrappers  should  be 
rose-colored  capsule  in  the  way  they  such  that  the  plaintiffs  would  not  be 
do,  as  was  said  by  Judge  Wallace,  in  able  to  maintain  an  action." 
Association  v,  Piza,  24  Fed.  Rep.  151,  In  Putnam  Nail  Co.  v,  Dulaney,  140 
'  it  is  not  unreasonable  to  resolve  any  Pa.  St  205,  Paxson,  C.  J.,  said :  "  There 
doubt  that  may  remain  in  favor  of  the  is  no  trade- mark  shown  nor  alleged 
complainants.'  "  which  it  is  charged  the  defendant  has 

In  Babbitt  v.  Brown  (Supreme  Ct.),  pirated.  On  the  contrary,  the  bill  al- 
23  N.  Y.  Supp.  25,  Van  Brunt,  J.,  said:  leges  that  the  plaintiff  manufactures  a 
**  In  the  case  of  Morgan  v,  Troxell,  89  peculiar  kind  of  horse-shoe  nail.  It  is 
N.  Y.  293,  it  was  expressly  held  that  known  to  the  trade  as  a  bronzed  nail, 
a  party  cannot  acquire  a  trade-mark  beingcovered  with  a  coating  of  bronze, 
simply  in  the  form  and  color  of  the  .  .  .  The  bill  charges  that  the  de- 
package  or  the  manner  in  which  it  is  fendant  is  selling  a  precisely  similar 
wrapped,  and  that  mere  general  re-  nail;  that  it  is  bronzed  like  those  of 
semblance  forms  no  ground  for  inter-  plaintiffs,  to  deceive  purchasers,  and 
ference,  as  the  products  of  dealers  can  induce  them  to  purchase  them  as  plain - 
be  distinguished  only  by  the  brands,  tiff's  nails.  The  defendant  has  not  imi- 
marks,  or  names  which  may  be  put  tated  its  label,  for  it  has  none.  He  has 
upon  them,  and  these  can  be  protected  not  even  imitated  the  plaintiff's  man- 
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ner  or  style  of  putting  up  its  packages,  nearly  and  perhaps  quite  as  early  as 

There    is    nothing   beyond   the   mere  by  the  plaintiff."     Affirmed  149  U.  S. 

averment,  that  he  makes  a  similar  nail.  562. 

We  have  never  yet  carried  the  doctrine        In  Re  Hanson's  Trade-Mark,  37  Ch. 

of  trade-marks  to  the  extent  claimed  Div.    112,   Kay,   J.,   said:   "It    is    the 

for  it  by  the  plaintifiF.     We  have  never  plain  intention  of  the  act  that,  where 

hesitated  to  restrain  the  imitation  of  a  the  distinction  of  the  mark  depends 

trade- mark,  when  the  fact  justified  it.  upon   color,   that  will   not  do.     You 

We  are  now  asked  to  go  one  step  fur-  may  register  a  mark,  which  is  other- 

ther,  and  protect  the  manufacture  of  wise  distinctive,  in  color,  and  that  gives 

the  article  itself.    This  we  do  not  see  you  the  right  to  use  it  in  any  color  vou 

our  way  clear  to  do.  The  manufacture  like,  but  you  cannot  register  a  marK  of 

of  a  particular  article  can  onlv  be  pro-  which  the  only  distinction  is  the  use 

tected  by  a  patent.    The  law  in  regard  of  a  color,  because  practically,  under 

to  trade-marks  should  not  be  pushed  the  terms  of  the  act,  that  would  give 

to  the  extent  of  interfering  with  manu-  you  a  monopoly  of  all   the  colors  of 

factures."  the  rainbow." 

In  Mumm  r.  Kirk,  40  Fed.  Rep.  589,  In  Ball  v,  Siegel,  116  111.  137;  56 
Coxe,  J.,  said:  "The  complainants  use  Am.  Rep.  767,  Scholfield,  J.,  said: 
a  rose-colored  capsule  upon  bottles  "  It  is  well  settled,  moreover,  that  di- 
containing  wine  made  by  them  known  rections,  advertisements,  notices,  etc.. 
as  *  Extra  Dry.'  They  seek  by  this  constitute  no  part  of  a  trade-mark,  and 
suit  to  prevent  the  defendant  from  us-  that  no  one  can  obtain  a  trade-mark  in 
ing  a  capsule  of  similar  color.  .  .  .  the  form,  appearance,  or  finish  of  his 
It  was  necessary  for  him  to  use  a  cap-  goods,  so  that  another  cannot  lawfully 
sule  of  some  kind.  Almost  all  colors  make  his  goods  like  them.  Nor  can 
harmonious  for  this  use,  such  as  gold,  there  be  a  trade -mark  in  the  form  or 
silver,  and  white,  had  previously  been  color  of  a  package  or  box.  .  .  .  The 
appropriated  by  other  dealers  in  cham-  boxes  in  which  appellees'  corsets  are 
pagne.  He  could  hardly  select  a  cap-  placed  to  be  sold,  are  of  the  same 
sule  without  coming  in  contact  with  shape,  size,  and  general  color  as  those 
some  of  them.  He  chose  rose  color,  in  which  appellants' corsets  are  placed 
as  he  had  a  right  to  do.  If  he  had  to  be  sold.  It  does  not  appear,  how- 
simulated  the  complainant's  labels  in  ever,  that  there  is  anything  unusual  in 
other  respects,  a  different  proposition  the  shape  or  structure  or  color  of  these 
would  have  been  presented."  boxes,  and  so  far  as  we  perceive,  this 
In  Fleischmann  v,  Newman  (Su-  similarity  may  result  from  the  use  re- 
preme  Ct.),  4  N.  Y.  Supp.  642,  Ma-  quired,  and  the  convenience  of  the 
comber,  J.,  said :  '*  The  manufacture  makers  of  the  boxes ;  at  all  events,  it 
of  this  article  is  open  to  all  competi-  does  not  appear  that  this  may  not  be 
tors,  and  they  cannot  be  held  liable  so,  and  we  regard  it  a  reasonable  in- 
in  any  action  to  restrain  them,  where  ference  in  the  absence  of  all  proof  as 
they  plainly  put  their  name  upon  the  to  the  purpose  or  motive." 
label,  even  though  they  do  happen  to  In  Fleischmann  v,  Starkey,  25  Fed. 
use  light  yellow  for  the  background  Rep.  127,  Colt,  J.,  said:  "The  position 
of  the  paper  upon  which  the  descrip-  is  taken  by  the  complainants  that  the 
tion  of  the  commodity  is  given."  essential  part  of  their  trade-mark  con- 
In  Coats  V,  Merrick  Thread  Co.,  sists  of  a  label  having  a  yellow  color, 
36  Fed.  Rep.  324,  Wheeler,  J.,  said  :  and  that,  therefore,  thej'  cover  all  jel- 
**  The  plaintiffs  insist  that  their  long  low  colored  labels  used  upon  corn- 
use  of  these  words  and  figures,  dis-  pressed  yeast,  and  that  the  use  by  the 
played  in  these  forms  and  colors  upon  defendant  of  a  yellow  colored  label 
their  labels  on  the  central  parts  of  upon  the  compressed  yeast  made  and 
theirspool-headsof  light-colored  wood,  sold  by  him,  constitutes  an  unlawful 
has  made  the  mere  appearance  of  the  imitation  of  their  trade-marks.  .  .  . 
spools,  without  reading  the  labels,  a  The  color  of  a  label,  apart  from  a  name 
representation  that  the  thread  is  of  or  device,  can  hardly  be  the  subject- 
their  manufacture,  etc.  .  .  .  Whether  matter  of  a  trade-mark.  The  effect 
the  appearance  amounts  to  such  a  would  be  that  a  single  manufacturer 
representation,  is  a  question  of  fact  to  might  acquire  the  exclusive  right  to 
be  determined  on  the  evidence.  Black  the  use  of  labels  of  a  certain  color,  or 
and  gilt  labels  appear  to  have  been  to  the  colored  paper  in  which  his 
used   by  others  on   spools  of  thread  goods  might  be  wrapped.    This  might 
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seriouslj  interfere  with  trade  and  with  is  to  induce  the  public  to  believe  that 

legitimate  competition."  his  cab  is  the  property  of  the  plaintiff, 

In  Ex  /.  Landreth,  31  Pat.  Off.  Gaz.  and  that  the  device  which  he  has 
1441,  Butterworth,  Commissioner,  said:  adopted  and  the  color  to  which  he  has 
"The  matter  presented  is  a  red  bag  to  resorted,  were  adopted  and  resorted  to 
be  used  for  seed -peas.  .  .  .  There  for  the  purpose  of  misleading  the  pub- 
is no  limitation  in  respect  to  the  mat-  lie  in  that  respect.  By  this  I  do  not 
ter  claimed  as  essential  in  this  case,  mean  to  say  that  the  plam tiff  is  entitled 
except  the  color  of  the  receptacle.  As  to  any  exclusive  property  in  color  or 
to  shape  and  material,  it  is  limited  to  words,  but  I  am  clearly  of  the  opinion 
nothing,  except  that  it  must  be  such  that  it  has  so  far  established  a  trade- 
material  as  can  be  made  into  a  bag —  mark  in  the  words,  and  colors,  and  de- 
paper,  canvas,  silk,  leather,  etc.,  any  vicef,  as  they  are  combined  and  used 
textile  stuff  capable  of  receiving  a  red  upon  its  cabs,  as  to  entitle  it  to  call 
color — and  the  bag  may  be  of  any  shape  upon  a  court  of  equity  for  protection 
or  size,  an  envelope,  a  lady^s  reticule,  against  imitations  designed  to  mislead 
a  gunny-sack,  as  well  as  the  particular  the  public  and  to  deprive  the  plaintiff 
canvas  bag  shown  in  the   exhibits,  of  its  profits." 

.  .  .  The  conclusion  to  be  drawn  In  Sawyer  v.  Horn,  4  Hughes  (U. 
from  these  various  decisions  (cited  in  S.)  339,  Morris,  J.,  said;  "The  red  top 
case)  is  that  neither  the  color  alone,  being,  as  to  its  use,  a  covering  for  the 
nor  the  form  alone,  of  a  package,  nor  perforations  in  the  metal  top,  and  as  to 
the  color  alone  of  an  article  of  com-  its  color  and  material  one  of  the  most 
merce  can  constitute  a  trade-mark,  common  of  all  the  cements  used  to  close 
.  .  .  As  words,  characters,  and  sym-  and  seal  the  mouths  of  jars,  bottles,can8, 
bols,  descriptive  in  their  application  to  and  similar  packages,  and  there  be- 
any merchandise,  cannot  be  appropri-  ing  impressed  on  it  no  mark  or  design, 
ated  by  anyone  to  his  exclusive  use,  it  cannot,  we  think,  be  said  to  be  a 
for  the  same  reason,  ordinary  materials  trade-mark,  and  cannot  be  exclusively 
sold  in  the  market  and  capable  of  em-  appropriated  by  the  complainant;  nor 
ployment  for  manifold  uses,  cannot  be  can  the  form  of  his  box,  it  having  been 
exclusively  appropriated  to  any  partic-  decided  not  to  be  a  patentable  contri- 
ular  one  of  these  uses  by  any  one.  vance,  be  monopolized  by  him;  nor 
.  .  .  Red  materials,  suitable  for  bags,  can  the  color  of  the  label,  nor  the  al- 
being  commonly  on  sale  and  in  use,  location  of  words  thereon,  nor  the 
there  can  be  no  legal  restrictions  upon  type,  be  exclusively  appropriated.  .  ♦  . 
their  use  by  any  person  for  any  But  we  do  find  that  the  respondent  has 
lawful  purpose  that  suits  his  conven-  been  guilty  of  improper  and  inequit- 
ience.  If  the  contrary  were  true,  if  it  able  conduct,  to  the  injury  of  the  com- 
vrere  in  the  power  of  the  applicant  to  plainant,  in  having  designedly  so  put 
appropriate  to  his  own  use  a  red  bag  up,  labeled,  and  packed  his  goods  that 
for  peas,  it  w^ould  be  equally  in  the  purchasers  for  whose  use  they  are  in- 
power  of  the  next  man  to  appropriate  tended,  are  misled  and  deceived." 
a  blue  bag  to  the  same  merchandise,  In  Enoch  Morgan's  Son's  Co.  v, 
and  the  next  a  green  bag,  and  so  on.  Schwachhofer,  55  How.  Pr.  (N.  Y. 
"Who  can  say  where  the  line  must  be  Supreme  Ct.)  37;  5  Abb.  N.  Cas. (N.Y. 
drawn?  Is  there  any  reason  why  the  Supreme  Ct.)  265,  Lawrence,  J.,  said: 
trader  who  chooses  should  be  pre-  "  It  is  claimed  that  the  plaintiffs  can- 
vented  from  adopting  a  white  bag  to  not  have  an  exclusive  right  to  use  tin- 
distinguish  his  goods,  if  the  door  is  foil  or  ultramarine  blue-colored  paper 
once  opened?  Such  a  suggestion  needs  in  putting  up  their  article,  as  such 
no  answer.  There  can  be  no  restric-  paper  is  much  used  for  ordinary  com- 
tion  on  the  use  of  white  paper  or  mercial  purposes.  This  is  true,  but 
fabrics  for  any  lawful  purpose,  and  the  the  cases  cited  show  that  the  courts 
examiner  can  see  no  reason  why  this  will  interfere  where  it  is  apparent  that 
is  not  just  as  true  of  red  cloth  and  red  there  is  an  imitation  of  the  plaintiff's 
paper,  or  of  cloth  or  paper  of  any  hue  label,  whether  as  to  color,  shape,  or 
or  shade  commonly  sold  and  used."  inscription,  which   imitation  is  calcu- 

In  New  York  Cab  Co.  v.  Mooney,  lated  and  intended  to  deceive  the  gen- 

15  Abb.  N.  Cas.  (N.  Y.)  152,  Lawrence,  eral  public.    The  evidence  satisfies  me 

J.,  said:  '*As  I  have  already  observed,  that  the  blue  wrapper,  as  used  by  the 

my   examination  of  the  affidavits  con-  defendant,    is    calculated    to    deceive 

vinces  me  that  the  defendant's  design  purchasers,  and  I  think  it  is  very  clearly 
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proven  that  the  ordinary  purchaser  is  their  name  as  the  manufacturers,  but 
deceived  by  the  similarity  of  the  dresses  that  alone  will  not  relieve  the  defend- 
in  which  the  soaps  are  put  upon  the  ants  from  the  charge  of  an  attempted 
market.'*  imitation  of  the  labels  and  wrappers  of 
In  McLean  v.  Fleming,  96  U.  S.  255,  the  plaintiff,  for  the  purpose  of  mis- 
Clifford,  J.,  said  :  "  Mention  may  also  leading  purchasers." 
be  made  of  the  fact  that  the  color  of  the  In  Lockwood  v.  Bostwick,  2  Daly 
label  and  the  wax  impression  on  the  (N.  Y.)  521,  Daly,  J.,  said :  "An  in- 
top  of  the  box,  are  well  suited  to  divert  spection  of  the  two  labels  shows  that 
the  attention  of  the  unsuspecting  buyer  the  one  afterward  used  by  the  defend - 
from  any  critical  examination  of  the  ants,  and  the  use  of  which  the  plain- 
prepared  article.*'  tiffs  seek  to  restrain  by  injunction,  was. 
In  Frese  v.  Bachof,  13  Pat.  Off.  in  respect  to  form,  color,  words  and 
Gaz.  635,  Wheeler,  J., said:  "The  or-  symbols,  so  like  the  former  as  to  make 
ator  claims  that  his  firm  and  their  pred-  it  manifest  that  the  design  of  the  de- 
ecessors  have  long  been  accustomed  fendants  in  using  it  was  to  deceive,  the 
to  pack  this  article  in  long  cylindrical  resemblance  being  such  as  would  be 
packages  with  pink  wrappers,  and  to  likely  to  impose  upon  ordinary  purchas- 
have  crimson  papers  of  directions,  and  ers.  ...  It  was  alike  in  the  size 
yellow  ones  of  warning,  tied  in  with  and  form  of  the  label;  in  the  color  of  the 
each  package,  and  their  firm  name  paper,  a  peculiar,  delicate  gray  tint." 
painted  across  a  white  label,  etc.,  so  In  Faber  v.  Faber,  49  Barb.  (N.  Y.) 
that  the  package  by  its  form  and  colors  357,  Sutherland,  J.,  said  :  "  Nor  can  I 
would  be  at  once  known  by  its  general  see  upon  what  ground  the  plaintiff  can 
appearance  without  taking  time  to  read  complain  of  the  manner  in  which  the 
anything  on  it,  and  that  their  wares  defendant  Faber's  pencils  are  put  up 
have  come  to  be  well  known  as  theirs  for  the  wholesale  market.  The  plain- 
by  the  appearance  of  the  packages,  tiff  certainly  has  no  right  to  the  exclu- 
. '  .  .  Probably  no  mere  form  of  a  sive  use  of  a  particular  colored  paper, 
package  would  ever  alone  amount  to  a  or  kind  of  paper,  for  covering  or  in- 
representation  capable  of  indicating  closing  his  pencils  by  the  gross  in  a 
that  the  wares  contained  in  it  were  book  form,  or  any  other  particular 
those  of    any   particular  make.      But  form." 

when  the  form  of  the  packages,  the  color  In  Williams  v,  Spence,  25  Abb.  Pr. 
of  the  wrappers,  and  the  papers  done  (N.  Y.  Super.  Ct.)  366,  Monell,  J., 
up  with  them,  and  the  form  and  color  said  :  ''Although  there  are  some  marks 
of  the  labels  are  considered  all  together,  of  dissimilarity,  both  in  ttie  labels,  de- 
it  is  quite  apparent  that  when  they  have  vices,  and  hand-bills,  yet  the  promi- 
been  so  long  used  by  the  orator's  firm  nence  given  to  the  name  'Yankee  Soap,' 
for  holding  this  particular  compound,  the  inferiority  of  the  size  and  shape  of 
when  offered  for  sale,  the  mere  appear-  the  cakes,  the  covering  of  tin-foil,  the 
ance  of  the  package  would  amount  to  a  color  of  the  labels,  the  size  and  shape 
representation  that  they  contained  that  of  the  boxes,  the  almost  literal  adop- 
article  of  manufacture.''  tion  of  the  language  used  in  the  plain- 
In  Lea  V,  Wolf,  13  Abb.  Pr,  N.  S.  tiff's  labels  and  hand-bills,  overwhelm 
(N.  Y.  Supreme  Ct.)  389,  Ingraham,  J,,  the  small  marks  of  difference  which 
said :  "  Upon  the  second  question,  as  the  defendants  hoped  would  relieve 
to  labels  and  wrappers,  I  am  of  the  them  from  the  consequence  of  using 
opinion  that  the  plaintiff  is  entitled  to  the  plaintiffs  trade- mark." 
the  injunction.  The  color  of  the  paper.  In  Williams  v,  Johnson,  2  Bosw,  (N. 
the  words  used,  and  the  general  ap-  Y.)  1,  Woodruff,  J.,  said:  "They  (the 
pearance  of  the  labels  when  used,  show  plaintiffs)  have  adopted  in  reference  to 
an  evident  design  to  g^ve  a  representa-  their  manufacture  (of  an  article  which 
tion  of  those  used  by  the  plaintiff,  and  any  and  everyone  may  manufacture 
the  directions  for  using  are  an  exact  and  sell  if  he  please),  a  form  and  size 
copy  of  those  used  by  the  plaintiff.  It  of  cake,  a  particular  mode  of  covering 
is  impossible  to  adopt  any  conclusion  and  packing,  a  combination  of  three 
other  than  that  the  intent  was  to  lead  labels  on  each  cake,  an  exterior  hand- 
purchasers,  from  the  general  appear-  bill  upon  the  box,  and  have  so  arranged 
ance  of  the  article,  to  suppose  that  it  the  whole  as  to  suggest,  to  any  one  de- 
was  the  original  Worcestershire  sauce  siring  to  purchase  their  soap,  upon  an 
which  they  were  buying.  It  is  true  inspection,  that  the  article  is  theirs, 
that  the  defendants  have  substituted  and  made  by  them,  like  that  heretofore 

810 


Whftt  May  ii0t  Be  a  TRADE-MARKS.  Vftlld  Tnda-lUrk. 

8.  Porm  of  Article  or  Package. — The  form  of  an  article  or  pack- 
age alone  can  rarely  be  the  subject  of  trade-mark  protection.  If 
the  form  is  peculiar  enough  to  be  protected  for  itself  alone,  it  may 
be  the  subject  of  a  design  patent ;  but  the  form  of  an  article  or 
package,  like  the  color  and  other  indicia,  is  to  some  extent  arbi- 
trary, because  the  vendor  might  have  adopted  almost  any  form 
for  the  packing  of  his  goods,  and  having  adopted  and  adhered  to 
one  particular  form  until  it  has  become  well  known  to  the  public, 
he  will  be  protected  in  it  so  far  as  the  court  can  go  without  cre- 
ating unlawful  monopolies  or  appropriating  public  property  to 
private  use  without  legal  grant.* 

made,  sold,  and  known  as  their  manu-  now  questioned,  that,  under  ordinary 
facture.  AH  this  the  defendant  has  circumstances,  the  adoption  of  pack- 
copied,  with  an  exactness  which  is  cal-  ages  of  a  peculiar  form  and  color  alone, 
culated  to  deceive  even  the  wary,  much  having  no  distinguishing  symbol,  let- 
more  to  entrap  those  who  are  not  in  the  ter,  sign,  or  seal,  is  not  sufficient  to 
exercise  of  a  .rigid  scrutiny.  .  .  .  constitute  a  trade-mark." 
We  have  no  hesitation  in  saying,  that  In  Hoyt  v,  Hoyt,  143  Pa.  St.  623, 
his  acts  are  a  clear  infringement  of  the  Williams,  J.,  said:  **The  trade-mark 
plaintiffs'  rights.  He  has  copied  the  must  relate  to  and  distinguish  the 
form,  appearance,  color,  style,  and  sub-  goods  to  which  it  is  applied.  For  this 
stantial  characteristics  in  all  respects,  reason,  among  others,  the  size,  or  shape, 
which  distinguish  the  plaintiffs'  goods."  or  mode  of  construction  of  a  box,  barrel, 

In  Croft  v.  Day,  7  Beav.  84,  the  M.  bottle,  or  package  in  which  goods  may 
R.  said :  **  It  is  truly  said,  that  if  any  be  put,  is  not  a  trade- mark.  If  there  is 
one  takes  upon  himself  to  study  these  any  new  and  useful  combination  in  the 
two  labels,  he  will  find  several  marks  construction  of  such  box  or  package,  it 
of  distinction.  On  the  other  hand,  the  should  be  patented  as  an  invention,  if 
colors  are  of  the  same  nature,  the  la-  the  owner  wishes  to  prevent  others 
bels  are  exactly  of  the  same  size,  the  from  using  it;  but  such  package  can- 
letters  are  arranged  precisely  in  the  not  be  registered  as  a  trade- mark." 
same  mode,  and  the  very  same  name  See  Coats  v,  Merrick  Thread  Co.,  36 
appears  on  the  face  of  the  jars  or  hot-  Fed.  Rep.  324;  affirmed  149  U.  S.  5&. 
ties  in  which  the  blacking  is  put.  It  In  Evans  v,  VonLaer,  33  Fed.  Rep. 
appears,  therefore,  to  me  that  there  is  153,  Colt,  J.,  said  :  "  Stress  is  laid  upon 
quite  sufficient  to  mislead  the  ordi-  the  fact  that  the  bottles  are  alike,  but, 
nary  run  of  persons."  See  also  Ball  bearing  in  mind  that  the  evidence  dis- 
V.  Siegel,  116  111.  137;  56  Am.  Rep.  closes  that  most  lime-juice  bottles  are 
767 ;  Mooreman  v.  Hoge,  2  Sawyer  quite  similar  in  size  and  design,  I  do 
(U.  S.)  78.  not  deem  this  very  important.'' 

1.  In  Brown  v,  Seidel,  153  Pa.  St.  60,  In  Adams  v,  Heisel,  31  Fed.  Rep. 
the  court  said :  **  We  are  not  prepared  279,  Welker,  J.,  said :  '*  It  is  well  set- 
to  say  that  the  mere  resemblance,  ac-  tied  that  a  person  cannot  obtain  the 
cidental  or  otherwise,  in  the  size  and  monopoly  incident  to  a  trade-mark  by 
style  of  putting  up  packages,  is  of  itself  the  mere  form  of  a  vendable  commodf- 
suflScient  to  justify  the  interference  of  ity  that  may  be  adopted.  In  this  case, 
a  court  of  equity."  the  complainants  could  not  obtain  a 

In  Fischer  v.  Blank,  138  N.  Y.  245,  trade-mark  for  the  form  of  the  sticks 

Maynard,J.,8aid  :  "  The  plaintiffs  have  of  chewing  gum  they  might  manufac- 

no  proprietary  right  to   this  form  of  ture,  nor  by  the  use  of  a  peculiar  form 

package,  and  are  not  entitled  to  its  ex-  and  decoration  of  the  boxes  they  may 

elusive  use.     It  is  a  convenient  form  in  use  to  hold  the  sticks  of  gum,  nor  in 

which  to  inclose  merchandise  of  this  the  manner  in  which  the  gum  might 

character,  when  offered  for  sale,  and  be  placed  in  the  boxes.    These  quali- 

all  who  are  engaged  in  the  traffic  in  ties  and    forms  are  common   to  the 

the  commodity,  are  free  to  use  it  with-  manufacture,  and  may  be  made  similar, 

out  incurring  the  risk  of  liability  for  an  without  injury  to  others  who  may  use 

infringement  of  the  plaintiffs'  rights,  the  same  forms." 

It  has  been  too  often  reiterated,  to  be  In  Moxie  Nerve  Food  Co.  v»  Baum- 
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bach,  32  Fed.  Rep.  205,  Sabin,  J.,  said  :  the  plaintiffs  mark  theirs,  and  provided 

"And,  again,  I  would  inquire  when  par-  he  does  not  pass  it  off  as  the  plaintiffs' 

ticularw^ords,  or  things  of  common  use,  black  lead.     There  is  no  monopoly  in 

or  theretofore    known    and   used    by  the  shape,  and  I  cannot  help  thinking 

the  public,  are  used  and  appropriated  that  that  has  not  sufficiently  been  kept 

by  a  party,  in  connection  with  his  trade*  in  mind.'^ 

mark,  upon  a  manufacture  of  an  article  In  Ball  v,  Siegel,  1 16  III.  137 ;  56  Am. 
of  commerce,  whether  the  use  of  such  Rep.  767,  Scholfield,  L,  said:  "  It  is  well 
common  terms  or  articles  for  similar  settled,  moreover,  that  directions,  ad- 
packages  by  another  party  can  be  en-  vertisements,  notices,  etc.,  constitute 
joined  from  use  upon  like  or  simulated  no  part  of  a  trade-mark,  and  that  na 
preparations  manufactured  by  such  one  can  obtain  a  trade-mark  in  the 
other  party,  bearing  in  part  a  similar  form,  appearance  or  finish  of  his  goods, 
but  different  name,  but  put  up  in  such  so  that  another  cannot  lawfully  make 
a  manner  as  to  delude  an  unwary  con-  his  goods  like  them."  See  Davis  v. 
sumer  of  the  article?  While  it  is  clear  Davis,  27  Fed.  Rep.  490. 
that  words  or  articles  of  common  use  In  Alexander  v.  Morse,  14  R.  1. 153; 
could  not  be  enjoined,  if  used  upon  51  Am.  Rep.  369,  Carpenter,  J.,  said  : 
other  preparations,  yet,  if  used  upon  "  We  find  that  respondents  have  used^ 
like  or  simulated  preparations  of  same  although  perhaps  only  to  a  small  ex- 
fiavor,  taste,  and  appearance,  it  seems  tent,  bottles  precisely  similar  in  size  and 
to  me  that  they  can;  and  particularly  form  to  those  used  by  the  complainants, 
when  the  first  party  using  the  same,  in  and  having  formed  in  the  substance  of 
connection  with  his  trade-mark  and  the  glass  on  the  back  of  the  bottle  the 
style  of  package,  has  established  such  words,  '  Dr.  Morse's  Celebrated  Syr- 
a  use  of  the  same,  and  an  intimacy  be-  up,'  in  precisely  the  same  form  as  used 
tween  himself,  it,  and  the  public,  as  to  by  the  complainants.  .  .  .  The  proof 
become  a  matter  of  value  by  way  of  shows  that  the  form  of  the  bottle  is 
preventing  deceit.  A  champagne  bot-  not  peculiar  to  the  complainants,  but 
tie,  for  instance,  is  a  thing  long  and  that  the  same  form  is  in  use  for  other 
well  known  by  the  public,  and  any  per-  purposes.  It  does  not,  however,  ap- 
son,under  ordinary  circumstances,  may  pear  that  it  is  in  use  by  others  than 
lawfully  use  the  same  in  putting  up  the  parties  for  the  sale  of  *'  Yellow 
any  preparation  therein.  But  when  a  Dock  Compound,"  or  that  any  other 
manufacturer  of  a  hitherto  unknown  persons  use  bottles  having  the  words 
fiuid  or  beverage,  as  an  article  of  com-  "Dr.  Morse's  Celebrated  Syrup"  on 
merce,  has  a  trade- mark  therefor,  and  the  back.  .  .  .  We  think,  on  the 
introduces  such  article  of  commerce  to  whole,  that  the  respondents  have 
the  public  in  a  champagne  bottle,  with  infringed  the  rights  of  the  complain- 
a  particular  kind  of  label  or  trade-mark  ants  by  using  the  bottle  having  the 
affixed  thereto,  .  .  .  and  thereafter  same  form  as  those  used  by  complain- 
another  party  or  manufacturer,  finding  ants,  and  having  the  same  words 
such  article  to  be  in  great  demand,  in-  formed  in  the  substance  of  the  glass." 
troduces  an  article  of  like  taste,  color  In  Carbolic  Soap  Co.  v.  Thompson, 
and  appearance,  claiming  to  be  for  25  Fed.  Rep.  625,  Pardee,  J.,  said: 
similar  use  or  purpose  and  with  a  la-  "  Complainants  ought  in  equity  and 
bel  sufficiently  like  the  former,  .  .  .  good  conscience  to  be  protected  from 
I  think,  that  he  might  be  and  ought  to  the  imitation  of  their  packages,  so  far 
be  enjoined  from  embarrassing  his  as  they  are  peculiarly  designed  and 
neighbor  and  misleading  the  public  by  shaped  for  the  purpose  of  distinguish- 
using  a  champagne  bottle  in  putting  up  ing  complainants'  goods,  and  from  the 
his  preparation."  This  case  was  ap-  imitation  in  color,  design,  style  and 
proved  in  Moxie  Nerve  Food  Co.  v,  lettering  combined  of  the  labels  used 
Beach,  33  Fed.  Rep.  248.  to  make  said  packages,  when  put  on 
In  j^e  James  Trade-Mark,  33  Ch.  the  market;  and  complainants  ought 
DIv.  392,  Cotton,  L.  J.,  said:  **  The  ap-  to  be  protected,  as  against  the  present 
pel  Ian ts  cannot  claim  any  monopoly  in  defendants,  from  the  introduction  and 
the  shape  in  which  they  sell  their  black  sale  of  all  such  goods  as  are  put  up  in 
lead."  Lindlay,  L.  J.,  said:  **  Of  course  such  imitated  packages  and  marked 
the  plaintiffs  in  this  case  have  no  mo-  with  such  deceptive  labels." 
nopoly  in  black  lead  of  this  shape.  In  Wilcox,  etc.,  Sew.  Mach.  Co.  v. 
Anybody  may  make  black  lead  of  this  Gibbens  Frame,  17  Fed.  Rep.  623;  24 
shape,  provided  he  does  not  mark  it  as  Pat.  Off.  Gaz.  1272,  Wheeler,  J.,  said: 
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*'  While  no  one  has  the  right  to  sell  his  labeled  and  packed  his  goods  that  pur- 
own  wares  as  the  wares  of  another,  chasers  for  whose  use  they  are  in- 
everjone  has  the  right  to  make  and  sell  tended,  are  misled  and  deceived,  and 
any  wares  not  protected  by  patents,  do  get  Horn's  blue  when  they  desire 
Marks,  symbols  or  dress  placed  upon  and  suppose  they  are  getting  Sawyer's." 
the  wares  might  unlawfully  misrepre-  In  Dausman,  etc..  Tobacco  Co.  v, 
sent  their  source,  but  when  left  to  Ruffner,  15  Pat.  Off.  Gaz.  559,  Blod- 
speak  for  themselves  alone  there  could  gett,  J.,  said:  **Any  manufacturer  of 
be  no  wrongful  misrepresentation."  goods  which  are  sold  by  the  piece,  such 

In  Enoch  Morgan's  Son's  Co..  v,  as  cloths,  for  instance,  must  have  the 
Troxell,  89  N.  Y.  292 ;  42  Am.  Rep.  right  by  marks  or  lines  to  indicate 
294;  II  Abb.  N.  Cas.  (N.  Y.)  86,  Ra-  where  to  cut,  in  order  to  remove  each 
pallo,  J.,  said:  **The  only  points  of  yard,  or  part  of  a  yard,  or  other  spe- 
similarity  between  the  two  articles  sold  cific  quantity.  So  in  regard  to  liquids 
are,  that  they  are  both  small  cakes  of  put  up,  for  instance^  in  glass  bottles  or 
soap  covered  with' tin-foil  or  tinned  similar  packages,  lines  might  be  drawn, 
paper,  and  having  a  blue  band  around  showing  the  half,  etc. ;  and  no  manu- 
them  with  gilt  lettering.  The  cakes  facturer,  by  registering  a  trade-mark 
are  not  even  of  the  same  shape,  one  upon  a  package  of  that  kind,  could  p re- 
being  nearly  square,  and  the  other  vent  another  manufacturer  from  thus 
an  oblong.  But  we  are  of  opinion  showing  how  a  measured  portion  of 
that  this  form  of  package,  with  a  blue  the  contents  of  his  package  might  be 
band  and  gilt  lettering,  could  not  be  withdrawn." 

appropriated  by  the  plaintiff  as  a  trade-  In  Rose  v.  Loftus,  38  L.  T.  N.  S.  409, 

mark.  There  is  nothing  peculiar  about  Malins,  V.  C,  said  :  '*  I  lay  it  down  as 

it  and  it  is  an  appropriate  and  usual  a  general  rule  that  it  is  not  justifiable 

form   in  which  to  put  up  small  cakes  for  a  trader  to  fill  bottles,  or  casks,  or 

of   soap,  and  the  law  of  trade- marks  anything  else  bearing  a  known  name, 

has  not  yet  gone  so  far  as  to  enable  a  so  as  to  induce  the  public  to   believe 

party  to  appropriate  such  a  form  or  that  the  thing  contained  in  those  ves- 

package  and  fashion  of  label  and  ex*  sels    is    the    production   of  the   man 

dude  every  one  else  from  its  use,  or  whose  name  they  bear;  because  by  do- 

from  the  use  of  anything  resembling  ing  that  he  puts"  it  in  the  power  of  a 

it.     If  it  had,  the  different  forms  and  person   selling   those  goods  to  impose 

fashions   of  cigar  boxes,  packages  of  on  the  public." 

chewing    tobacco,   perfumery,     ...  In  Frese  v.  Bachof,  14    Blatchf.  (U. 

ivould  afford  food  for  litigation,  suffi-  S.)  432,  Wheeler,  J.,  said:  '*  Probably 

cient  to  give  constant  occupation  to  no  mere  form  of  a  package  would  ever 

the  courts.     .     .     .     When  there  is   a  alone  amount   to  a  representation,  ca- 

eimulation  of  a  trade-mark,  and   the  pable  of  deceiving,  that  the  wares  con - 

intent    becomes  a  subject   of  inquiry,  tained  in  it  were  those  of  any  particular 

the  form,  color,  and  general   appear-  make.     But,  when  the  form  of  these 

ance  of  the  packages  may  be  material;  packages,   the   color  of  the  wrappers 

but  to  sustain  an  action  there  must  be  and  papers  done  up   with   them,  and 

an  imitation  of  something  that  can  be  the  form  and  color  of  the  labels,  are 

legally  appropriated  as  a  trade-mark."  considered  all  together,  it  is  quite  ap- 

See  also  Enoch  Morgan's  Son's  Co.  parent,  that  when   they  had   so  long^ 

V.   Troxell,  57  How.  Pr.  (N.  Y.  Su-  been  used  by  the  orators  firm  for  hold- 

preme  Ct.)  121.  ing    this   particular  compound    when 

The"  device  of  a  '*  drum  "  for  holding  offered  for  sale,  the  mere  appearance 

collars,  with  nothing  more  to  identify  of  the  packages  would  amount  to  a 

it,  does  not  constitute  a  valid  trade-  representation,    that    they    contained 

mark.      White    v,   Schlect,    14   Phila.  that  article,  of  that  manufacture." 

(Pa.)  88.  In  Re   Gordon,    12    Pat.    Off.   Gaz. 

In  Sawyer  v.  Horn,  4  Hughes  (U.  517,  Doolittle,  Acting  Commissioner^ 
S.)  239,  Morris,  J.,  said  :  '*  The  form  of  said  :  **  The  box,  barrel,  or  wrapper, 
the  box,  it  having  been  decided  not  to  containing  merchandise,  whatever  its 
be  a  patentable  contrivance,  cannot  be  form,  cannot,  J>er  se^  be  the  trade- 
monopolized  by  him.     .     .     .     But  we  mark." 

do  find  that  the  respondent  has  been  In  Harrington  v.  Libby,  14  Blatchf. 
guilty  of  improper  and  inequitable  (U.  S.)  128;  12  Pat.  Off.  Gaz.  188,  John- 
conduct  to  the  injury  of  the  complain-  son,  J.,  said  :  '^The  plaintiff  claims  to 
ant,  in  having  designedly  so  put   up,  be  entitled  to  the  exclusive  use  of  a  tin 
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pail  with  a  bail  or  handle  to  it.    .     .     .  iar  device  is  applied  to  a  box  or  barrel 

It  appears  that  the  ornamented  tin  pail  -which  has  been  especiallj  prepared  to 

which  the  plaintiff  employs  is  a  com-  receive  and  give  prominence  to  the 

mon  article  in  commerce,  and  that  pails  design,  such  especially  prepared  box 

made  of  tin,  ornamented,  or  unorna-  or  barrel  constitutes  a  part  of  the  trade- 

mented,  are  and  have  long  been  in  use  mark,  and  may  participate  in  the  pro- 

for  all  such  purposes  as  anyone  may  tection  which  will    be  given  to   the 

choose  to  apply  them  to.    .    .    .    The  trade-mark  itself." 

forms  and   materials  of    packages  to  In  Moorman  v,  Hoge,  2  Sawyer  (U. 

contain  articles  of  merchandise,  if  such  S.V78;  4  Am.  L.  T.  217,  Sawyer,  J., 

claims   should  be  allowed,  would   be  said:  ** I  find  no  case  where  the  vessel, 

rapidly  taken  up  and  appropriated  by  box,  package,  or  whatever  contained 

dealers,  until  some  one,  bolder  than  the  article,  has  been  held  to  constitute 

the  others,  might  go  to  the  very  root  a  trade-mark  by  reason  of  its  peculiar 

of    things,  and   claim    for  his  goods  form   or   dimensions,   independent  of 

the  primitive  brown  paper  and  tow  any    symbols,   figure,  or    device    im- 

string,  as  a  peculiar  property.     It  will  pressed  upon,  or  connected  with  it  for 

be  observed,  that  it  is  not  a  mark  at  a  trade-mark.     I  find  no  case  where 

all  which  is  claimed,  but  the  whole  the  use  of  a  package  of  peculiar  form 

enveloping  package,  the  whole  surface  and  dimensions  has    been  restrained 

of  which  is  covered  by  the  ornamental  without    having    imprinted    upon  or 

pattern."     See  McLean  v.  Fleming,  96  connected  with  it,  some  other  symbol, 

U.  S.  245.  word,  letter,  or  form,  adopted  as  a 

In  Frese  v.  Bachof,  13  Blatchf.  (U.  trade-mark.  .  .  .  After  a  careful 
S.)  234;  13  Pat.  Off.  Gaz.  635,  John-  examination  of  the  question,  my  con- 
son,  }.,  said  :  *'I  am  by  no  means  clear,  elusion  is,  that  the  barrel  in  question, 
that  as  the  case  stands,  the  plaintiffs  without  any  other  marks,  or  symbols, 
have  made  out  any  appropriation  to  is  not,  and  that  it  cannot  become,  a 
their  own  exclusive  use  of  the  colored  lawful  trade- mark,  or  a  substantive  or 
wrappers  and  form  of  packages  em-  integral  part  of  a  lawful  trade-mark, 
ployed.  On  the  contranr,  in  these  and  that  complainants  have  no  exclu- 
particulars,  I  am  inclined,  upon  the  sive  right  to  its  use  as  such." 
proofs,  to  the  conclusion  that  both  In  Ellis  v,  Zeilin,  42  Ga.  91,  Loch- 
plaintiffs  and  defendants  have  em-  rane,  C.  J.,  said  :  '*  In  matters  of  med- 
ployed  the  common  method  used  in  ical  agents  whose  effects  are  upon  the 
Germany  for  putting  up  medicinal  human  system,  any  man  has  a  right  to 
teas.  Nor  do  I  find,  nor  have  I  been  compound  his  liver  medicine,  or  other 
referred  to,  any  case,  in  which,  on  such  medicine,  and  publish  all  tHe  diseases 
resemblances  alone,  apart  from  names  within  its  range  of  cure,  no  matter  how 
or  labels  containing  imitative  matter,  many  predecessors  or  precedents  he 
it  has  been  held  that  an  injunction  may  have  had,  and  to  put  it  in  such  bot- 
would  lie."  ties  or  packages  as  he  pleases,  so  long 

In  Re  Kane,  9  Pat.  Off.  Gaz.  105,  as  he  does  not  set  up  the  right  to  an- 
Duell,  Commissioner,  said  :  *'  Gal  van-  other  man's  property  or  advertise  for 
ized  iron  hoops  for  barrels  have  so  sale  another  man's  wares,  and  does  not 
long  been  used  that  their  use  on  whisky  use  his  invention,  with  its  prints,  pack- 
barrels  can  hardly  be  regarded  at  this  ages  and  symbols  as  his  own.  As  soon 
time  as  an  original  appropriation  by  as  he  does  this,  he  is  liable  in  law  and 
petitioners.  But  if  now  first  adopted  will  be  restrained.  We  recognize  the 
for  liquor  barrels,  it  is  not  sufficiently  property  in  trade-marks  or  business, 
distinguishable  from  the  same  mark  but  do  not  recognize  that  every  person 
on  similar  barrels  to  either  protect  the  is  restrained  from  putting  his  own  in 
applicant  in  the  sale  of  his  goods,  or  two-ounce  bottles  or  four-ounce  pack- 
to  afford  notice  to  the  public  of  origi-  ages,  and  printing  the  diseases  it  will 
nal  ownership."  cure,  because  somebody  else  has  done 

In  Cook  V,  Starkweather,  13  Abb.  Pr.  so." 

N.  S.  (N.  Y.  Supreme  Ct.)  392,  Morell,  In  Woollam  v.  Ratcliff,  i   H.  &  M. 

J.,  said :  "The  package,  case,  or  vessel  259,  Wood,  V.  C,  said :    **  In  this  case 

in  which  the  commodity  is  put,  if  pre-  the  plaintiff  has  a  peculiar  mode  of 

pared  in  a  peculiar  or  novel  manner,  making  up  his  goods.    This  is  not  pre- 

although  in  itself  perhaps  not  a  trade-  cisely  a  trade-mark."    Later  he  said : 

mark,  may  very  properly  be  a  very  im-  **  There  is  the  express  direction  to  the 

portant  part  of  it ;  and  where  a  pecul-  defendant    to    imitate    the    plaintiff's 
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4.  ArtideB  Attached  to  Mann&ctnred  Products. — An  article  at- 
tached to  a  manufactured  product  may  be  a  valid  trade-mark,  the 
same  as  any  other  sign  or  symbol,  provided  it  complies  with 
the  definitions  relative  to  those  subjects.  The  United  States 
trade-mark  registration  law  requires  that  a  trade-mark,  to  be  reg- 
istered and  protected,  shall  be  affixed  to  the  article  itself.' 

bundle.  This  is,  of  course,  always  an  have  been  attached  to  boxes  of  any  de- 
element  of  suspicion;  but  I  cannot  treat  scription  in  a  manner  resembling  this, 
it  as  conclusive."  ...     An  inspection  of  the  illustra- 

In  Coats  V.  Merrick  Thread  Co.,  36  tion  at  such  a  distance  that  the  printed 

Fed.Rep.3a4,  Wheeler, J., said:    "The  matter  contained  on  the  band  cannot 

plaintiffs  have  no  monopoly  of  six -cord  be  read,  shows  at  a  glance  that  appli- 

thread,  or  of  the  sale  of  it  in  lengths  of  cants  have  attached  to  their  wares  a 

two  hundred  yards  on  spools.    All  oth-  device  by  which  they  can  be  readily 

ers  have  a  right  to  manufacture  it,  put  it  distinguished  from  the  wares  of  anoth- 

up  in  that  form,  describe  it,  and  dispose  er.    This  is  the  purpose  of  a  trade- 

of  it.''     Aprmed  149  U.  S.  56a.  mark,    and    this    purpose    applicants 

In  Davis  v.  Davis,  27  Fed.  Rep.  490,  have  in  vciy  judgment  accomplished." 

Carpenter,  J.,  said:     **A  trade-mark  is  In  Re  Gordon,  12  Pat.  Off.  Gaz.  517, 

some  arbitrary  or  representative  device  Doolittle,  Acting  Commissioner,  said  : 

attached  to,  or  sold  with  merchandise,  "  The  trade-mark  sought  to  be  regis- 

and  serving  to  designate  the  origin  or  tered,  is  described  as  a  narrow  strip  of 

manufacture  of   that  merchandise.     I  leaf  tobacco  placed  as  a  wrapper  around 

do  not  think  that  the  merchandise  itself,  the  mouthpiece  or  end  of  a  cigarette, 

or  any  method  of  arranging  the  various  and  which  varies  with  the  size  of  the 

packages,  can  be  registered  as  a  trade-  cigarette.    ...     I  regard  it  as  no  ob- 

mark.     In  the  very  nature  of  the  case,  jection  to  the  mark  now  sought  to  be 

as  it  seems  to  me,  the  trade-mark  must  registered  that  it  is  connected  so  in- 

be  something  other  than,  and  separate  timately  with  the  article  to  which  it  is 

from,  the  merchandise."  attached,  as  to  necessitate  its  consump- 

In  likcLean  v,  Fleming,  96  U.  S.  245,  tion  with  that  of  the  article  itself.  But 
Clifford,  J.,  said :  "Argument  to  show  does  it  perform  the  sole  office  of  a 
that  the  name  of  the  pills,  as  given  in  trade-mark?  .  .  .  I  am  constrained 
the  trade-mark  of  the  respondent,  was  to  agree  with  the  examiner  that  the 
of  a  character  to  mislead  and  deceive,  leaf  of  tobacco  wrapped  around  the 
is  scarcely  necessary,  as  they  are  idem  mouthpiece  or  end  of  the  cigarette 
sonans  in  the  usuafpronunciation ;  nor  answers  a  practical  and  perhaps  a  very 
can  it  be  doubted  that  the  form  of  the  useful  purpose.  Being  composed  of 
box  containing  the  pills  and  the  general  tobacco,  it  is  an  addition  to  the  ma- 
appearance  of  the  wrapper  which  sur-  terial  of  the  cigarette,  strengthens  the 
rounded  it  were  calculated  to  have  the  wrapper,  and  is  probably  more  agree- 
same  effect."  able  to  the  taste  than  the  paper  of  a 

1.  In  Ex  p.  Straiton,  18  Pat  Off.  Gaz.  cigarette,  etc.  The  useful  properties 
93^;  60  P.  &  S.,  Marble,  Commissioner,  of  the  article,  therefore,  seem  to  be 
said:  ^  Applicants  in  this  case  seek  to  the  predominant  ones,  while  the  func- 
register  as  a  trade-mark  for  cigars,  tion  which  the  wrapper  performs  as  a 
*A  waved  band  of  ribbon  of  rectili-  trade-mark  is  merely  incidental.  If 
near  form,  longer  than  it  is  wide,  which  applicant  has  introduced  an  improve- 
is  fastened  to  the  two  ends  of  a  cigar  ment  in  the  manufacture  of  cigarettes, 
box,  and  so  placed  with  reference  to  and  is  entitled  to  protection  thereon, 
the  cigars  within  the  box  as  to  be  it  should  be  by  a  patent;  but  if  not 
below  some  of  said  cigars,  and  protected  by  a  patent,  other  manufac- 
above  the  remaining  cigars.'  .  .  .  turersof  cigarettes  cannot  be  prevented 
It  is  not  pretended  that  the  device  from  using  the  like  useful  device.  The 
employed  by  applicant  in  this  case  intent  of  the  trade-mark  law  is  to  af- 
has  any  mechanical  function  what-  ford  protection  to  symbols,  and  not  to 
ever,  nor  is  it  an  old  form  of  re-  inventions  or  mechanical  devices.  It 
ceptacle  applied  to  a  particular  use.  being  a  common  right  to  use  any  me- 
Indeed,  no  references  whatever  are  chanical  device  which  is  deemed  use- 
given   to  show  that  strips  or  ribbons  ful,  the  use  of  which  is  not  restricted 
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5.  Hame  of  Patented  Article  After  Expiration  of  Patent. — When  a 
new  thing  is  created,  such  as  an  invention,  and  is  patented  under 
the  patent  law,  and  goes  into  *use  to  such  an  extent  as  to  be 
given  a  name,  either  by  the  inventor  or  the  public,  that  name  is 
the  property  of  the  patentee  during  the  life  of  the  patent.  But 
the  patent  law  is  based  upon  a  principle  which  grants  a  monopoly 
of  an  invention  to  a  patentee  for  a  limited  period,  on  condition 
that  the  inventor  will  disclose  the  whole  invention,  and  after  the 
expiration  of  the  patent  the  public  shall  have  the  free  and  unre- 
stricted use  of  the  invention.  To  permit  any  extension  of  the 
monopoly,  by  protecting  the  name  of  the  patented  article  as  a 
trade-mark  after  the  expiration  of  the  patent,  would  be  a  viola- 
tion of  this  principle,  and  hence  it  is  that  the  courts  of  the  United 
States  have  uniformly  held  that  where  the  public  have  acquired 
the  right,  by  the  expiration  of  the  patent,  to  use  the  invention, 
they  are  equally  entitled  to  use  all  names,  forms,  packages,  labels 
or  other  indicia  which  have  been  used  by  the  inventor  during  the 
lifetime  of  the  patent,  to  indicate  the  identity  of  the  patented 
article.  This  applies  to  the  inventor's  name,  it  being  held  that 
if  the  inventor  himself  continues  to  manufacture  the  article  after 
the  expiration  of  the  patent,  and  desires  to  protect  his  own 
personal  reputation,  he  must  adopt  a  new  and  arbitrary  trade- 
mark and  build  up  his  right  of  ownership  therein  exactly  as 
if  he  were  a  stranger.*  And  this  rule  applies  equally  to  copy- 
by  a  patent,  it  would  seriously  embar-  stick,  as  claimed  by  plaintiffs,  was  a 
rass  trade  if,  in  the  present  instance,  good  and  valid  trade-mark ;  that  they 
the  exclusive  right  should  be  given  to  were  entitled  to  its  exclusive  use."  L.o- 
applicant  to  use  his  device  as  a  trade-  well  Mfg.  Co.  z>,  Larned,  Codd.  Dig. 
mark."  of  Trade-marks,  §  986. 

The  plaintiffs  claimed  an  injunction  1.  Wilcox,  etc.,  Sewing  Mach.  Co.  x\ 
to  restrain  defendant  from  selling  any  Kruse,  etc.,  Mfg.  Co.  (N.  Y.  1S90),  23 
champagne  in  bottles  with  corks  bear-  N.  E.  Rep.  1146,  affirming-  14  Daly 
ing  plaintiffs*  brand,  or  only  colorably     (N.  Y.)  ii6. 

differing  from  it,  etc.  Fry,  J.,  com-  In  Coats  t*.  Merrick  Thread  Co., 
ments  on  the  fact  that  the  brand  could  149  U.  S.  573,  affirming  36  Fed.  Rep. 
not  be  seen  until  the  cork  was  drawn,  324,  Brown,  J.,  said:  "However  this 
but  on  evidence  that  it  was  the  com-  may  be,  plaintiffs'  right  to  the  use 
mon  custom  of  the  trade  to  place  the  of  the  embossed  periphery  expired 
brand  on  the  inside  of  the  corks,  he  with  their  patent,  and  the  public  had 
granted  the  injunction.  Moet  v.  Pick-  the  same  right  to  make  use  of  it  as 
ering,  6  Ch.  Div.  770.  if  it  never  had  been  patented.     With- 

The  plaintiffs,  since  1855,  ^^^  rolled  out  deciding  whether,  if  the  embossed 
their  carpets  upon  a  hollow  stick,  which  periphery  had  contained  a  word  which 
stick,  when  put  into  the  center  of  their  was  capable  of  being  appropriated  as 
rolls  of  carpet,  they  claimed  to  be  a  trade-mark,  defendants  could  have 
their  trade-mark.  The  stick  consisted  appropriated  the  same  upon  the  ex- 
of  two  pieces,  ground  on  the  inside,  piration  of  their  patent,  it  is  clear  that 
so  that  when  the  two  pieces  were  put  no  such  monoply  could  be  claimed  of 
together,  they  formed  a  shell  with  a  mere  numerals,  used  descriptively,  and 
rectangular  opening,  and  with  the  cor-  therefore  not  capable  of  exclusive  ap- 
ners  of  the  outside  rounded  off  so  that  propriation  because  they  represent  the 
the  ends  of  the  stick  or  shell  formed  an  number  of  the  thread,  and  are,  there- 
octagonal  ring.  This  ring  was  both  fore,  of  value  as  information  to  the 
visible  and  tangible  in  each  end  of  each  public.  .  .  .  The  patent  being,  not 
roll  of  carpet.     It  was  held,  "that  said    simply  for  the  embossed  number,  but 
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for  embossing  the  same  upon  the  pe-  business,  is  only  a  consequence  follow- 
riphery  of  the  spool  head,  defendants  ingthe  right  of  the  public  to  make  and 
were  entitled,  upon  the  expiration  of  use,  without  tribute  to  the  patentee, 
such  patent,  to  use  them  for  a  like  machines  which  have  in  their  mechan- 
purpose."  See  also  the  observations  ical  principles  and  forms  of  construe - 
of  Wheeler,  J.,  in  the  lower  court  (36  tion  become  public  property.  It  would 
Fed.  Rep.  324).  be  a  dangerous  doctrine  to  concede 
In  Singer  Mfg.  Co.  r.  June  Mfg.  that  a  patentee  who  has  invented  a 
Co.,  51  Pat.  Off.  Gaz.  1945,  Blodgett,  J.,  machine  which  has  gone  into  extensive 
said :  "  The  rule  deducible  from  these  public  use  can,  after  the  patents  have 
adjudged  cases  seems  clearly  to  be  this:  become  public  property,  still  pre- 
that  if  the  manufacturer  of  a  patented  vent  the  public  from  having  the  bene- 
machine  adopts  a  peculiar  style  or  fit  of  the  invention,  until  they  devise 
form,  in  which  to  embody  the  working  and  adopt  some  new  form  of  construe- 
mechanism  covered  by  his  patents,  or  tion  from  that  adopted  by  the  manu- 
any  special  mode  of  ornamentation  to  facturers  under  the  patents,  and  create 
make  the  machine  attractive  and  sala-  a  new  reputation  for  their  machine. 
ble,such  form  of  construction  and  orna-  I  am,  therefore,  clear  that  the  claim 
mentation,  although  not  strictly  essen-  set  up  by  complainant  to  the  exclusive 
tial  to  the  operation  of  the  mechanical  use  of  the  word  ^  Singer '  as  a  trade 
device  covered  by  the  patents,  still  be-  name,  and  to  the  exclusive  right  to  the 
comes  a  part  of  the  machine,  as  pre-  mode  of  construction,  external  shape, 
sented  to  the  world  on  the  expiration  appearance,  and  ornamentation 
of  the  patents.  It  goes  to  the  public  adopted  by  the  complainant  while  the 
in  the  dress  and  with  the  features  patents  were  in  force  for  its  '  New 
which  have  been  given  it  by  its  manu-  Family  Singer'  and  '  Medium  Singer,* 
facturer  under  the  patents.  It  is  pre-  is  not  well  founded,  and  should  not  be 
sumable  that  an  intelligent  manufac-  so  held,  as  a  matter  of  law,  upon  the 
turer,  wishing  to  secure  a  large  sale  for  proofs  in  this  case.*' 
a  mechanical  device,  of  which  he  has  a  In  Hiram  Holt  Co.  v.  Wadsworth, 
monopoly,  especially  in  a  machine  of  41  Fed.  Rep.  34,  Wallace,  J.,  said  :  **  It 
the  kind  under  consideration,  which  is  also  held  that  the  complainants  have 
has  become  a  part  of  household  furni-  no  exclusive  right  to  use  the  words 
ture,  used  his  best  skill  and  taste  as  a  *  Weymouth*s  Patent*  as  a  trade- 
constructor,  to  make  the  machine  con-  mark,  because  they  are  the  name  which 
venient  and  attractive,  so  as  to  give  the  was  given  to  such  hay -knives  when 
best  possible  embodiment  of  his  pat-  they  were  first  made  and  sold,  and  the 
ented  mechanical  devices,  and,  as  I  name  by  which  they  have  become  rec- 
have  already  said,  this  dress  thus  given  ognizea  and  dealt  in  by  the  public ; 
to  the  machine  becomes  a  part  of  it,  and  that  after  the  patent  expired  all 
and  the  public,  when  they  have  the  persons  had  the  right  to  deal  in  the 
right  to  use  the  patent,  have  the  right  article  by  that  name,  and  also  to  print 
to  use  the  dress  in  which  the  patentee  the  name  upon  the  article.  These 
clothed  it;  hence  any  sewing-machine  conclusions  are  but  the  application  of 
manufactured  by  another  person,  after  familiar  law  to  the  facts  of  the  case, 
the  expiration  of  the  patents  upon  the  and  it  would  be  quite  superfluous  to 
principles  covered  by  the  Singer  pat-  indulge  in  any  extended  discussion  of 
ents,  may  be  a  perfect  imitation  of  the  the  authorities." 

machines  which  the  complainant  or  its  In  Gaily  t*.  Colt's  Patent  Fire-Arms 
predecessors  manufactured  under  their  Mfg.  Co.,  30  Fed.  Rep.  1 18,  Shipman,  J., 
patents.  It  is  the  misfortune,  perhaps,  said  :  ''The  first  question  in  this  part  of 
in  a  certain  sense,  of  the  complainant,  the  case  is  whether  the  defendant  corpo- 
if  it  continues  to  manufacture  Singer  ration  is  to  be  enjoined  against  selling,  in 
sewing  machines  of  the  style  origi-  the  market  generally.  Universal  Presses, 
nated  by  it,  that  others  may  also  man-  which  contain  only  the  devices  described 
ufacture  machines  which  look  as  well  in  the  expired  patents.  I  see  nothing 
and  operate  so  nearly  like  those  of  com-  .  .  .  which  forbids  the  Colt's  Com- 
plainant as  that  it  may  take  a  person  pany  from  selling,  or  which  implies 
of  experience  to  tell  the  difference  be-  that  it  is  not  to  sell  to  any  person,  the 
tween  them,  aside  from  the  name  or  *  Universal  Press'  after  *  the  patents 
trade-mark  of  the  manufacturer  there-  therein  have  expired.  .  .  .  The 
on  ;  but  the  fact  that  this  right  of  oth-  name  *  Universal '  or  *  Universal  Print- 
ers may  embarrass  the  complainant's  ing  Press,*  was  adopted,  at  the  time  the 
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patents  were  issued,  to  designate  the  InWilcox,  etc.,  Sew.  Mach. Co.  v. Gib- 
patented  press.  It  was  not  a  trade-mark  bens  Frame,  17  Fed.  Rep.  623;  126  P.  & 
of  the  plaintiff,  which  became  identified  S.,  Wheeler,  J,,  said  :  "Accordingly,  a 
with  his  workmanship,  and  indicated  manufacturer  of  a  patented  article,  af- 
that  the  press  was  of  his  manufacture,  ter  the  expiration  of  the  patent,  has  a 
but  was  a  name  which  characterized  right  to  represent  that  it  was  made  ac- 
the  press  which  he  invented.  Any  cording  to  the  patent,  and  to  use  the 
manufacturer,  who  uses  the  name  now,  name  of  the  patentee  for  that  purpose, 
does  so  to  show  that  he  manufactures  Fairbanks  v.  Jacobus,  14  Blatchf.  (U« 
the  Gaily  press,  which  he  may  rightfully  S.)  337 ;  Singer  Mfg.  Co.  v.  Stanage,  6 
do,  and  does  not  represent  to  the  pub-  Fed.  Rep.  279 ;  Singer  Mfg.  Co.  v. 
lie  that  it  is  getting  any  skill  or  excel-  Riley,  11  Fed.  Rep.  706;  Singer  Mfer. 
lence  of  workmanship  which  Gaily  pos-  Co.  v.  Loog,  48  L.  T.  3 ;  15  Rep.  538. 
sessed,  and  does  not  induce  it  to  believe  Anything  descriptive  of  the  properties, 
that  the  presses  are  manufactured  by  style,  or  quality  of  the  article  merely, 
the  plaintiff.  Fllley  v.  Child,  16  Blatchf.  is  open  to  all.  Delaware,  etc..  Canal 
(U.S.)  376;  Singer  Mfe.  Co.  t'.  Stan-  Co.  v.  Clark,  13  Wall.  (U.  S.)  311; 
age,  6  Fed.  Rep.  279;  Gray  v.  Taper-  Amoskeag  Mfg.  Co.  v.  Trainer,  loi  U. 
Sleeve  Pulley  Works,  16  Fed.  Rep.  S.  51.  While  no  one  has  the  right  to 
436."  sell  his  own  wares  as  the  wares  of  an- 
In  Brill  v.  Singer  Mfg.  Co.,  41  Ohio  other,  ^v^rj  one  has  the  right  to  make 
St.  127 ;  53  Am.  Rep.  74,  Dickmah,  J.,  and  sell  any  wares  not  protected  by 
said:  "  Descriptive  as  the  name  Singer  patents.  Marks,  symbols,  or  dress 
is  of  machines  of  a  really  distinctive  placed  upon  the  wares  might  unlaw- 
character  in  their  construction  and  fully  misrepresent  their  source,  but 
principle  of  operation,  when  the  patents  when  left  to  speak  for  themselves  alone^ 
protecting  them  expired,  the  right  to  there  could  be  no  wrongful  misrepre- 
use  that  name  accompanied  the  right  to  sentation.  These  principles  are  not 
make  and  sell  the  machines.  It  would  much  controverted  by  the  orator^s 
be  a  poor  return  for  the  exclusive  priv-  counsel,  but  it  is  claimed  that,  as  the 
ilege  which  the  public  gives  for  a  long  orator's  machines  are  somewhat  known 
period  to  the  patentee,  if,  after  the  ex-  by  this  frame,  and  other  shapes  easily 
piration  of  his  patent,  he  shall  be  al-  distinguishable  from  this  might  be 
lowed  to  virtually  perpetuate  his  mo-  equally  useful,  some  of  which  in  hexag- 
nopoly,  in  a  measure,  by  preventing  all  onal  or  octagonal,  instead  of  circular, 
others  from  using  the  name,  which  will  shape  are  suggested,  the  defendant 
describe  and  make  known  the  invention  should  use  some  of  those.  But  those, 
that  has  become  dedicated  to  the  pub-  doubtless,  would  have  been  infringe - 
lie.  It  is  sought  by  blending  the  name  ments  of  the  patents,  and  the  style  used 
Singer  with  the  trade-mark,  to  perpet-  is  as  much  freed  by  the  expiration  of 
uate  an  exclusive  property  in  the  name  the  patents  as  those  are.  All  the  effect 
after  the  life  of  the  Singer  patents.  But  which  these  frames  have  in  represent- 
a  patentee  or  his  assignee,  by  incorpo-  ing  machines  to  be  those  of  the  orator, 
rating  into  his  trade-mark  the  distinct-  appears  to  be  due  to  the  monopoly  en- 
ive  name  by  which  a  patented  machine  joyed  under  the  patents ;  and  to  give 
has  become  known  to  the  public  during  the  orator  the  benefit  of  the  effect  by 
the  existence  of  the  patent,  cannot,  afler  calling  the  frame  a  trade-mark,  would 
the  expiration  of  the  patent,  take  away  continue  the  monopoly  indefinitely, 
from  the  public  the  right  of  using  such  when  under  the  law  it  should  cease. 
name.  The  trade-mark  cannot  be  made  It  is  obvious  that  the  registration  of 
a  guise  for  extending  the  monopoly,  or  the  trade-mark  in  1880,  would  not  ai- 
preventing  the  name  from  becoming,  feet  rights  which  the  public  already 
with  the  patent,  the  property  of  the  pub-  had  acquired ;  it  is  not  claimed  that  it 
lie.     Singer  Mfg.  Co.  v,  Riley,  11  Fed.  should." 

Rep.  706.  Where  machines,  during  the  In  Filley  v.  Child,  16  Blatchf.  (U. 
time  they  are  protected  by  a  patent,  be-  S.)  376 ;  23  P.  &  S.,  Blatchford,  J.,  said: 
come  known  and  identified  in  the  trade  '^As  the  patent  has  expired,  and 
by  their  shape,  external  appearance  or  the  defendant  has  a  right  to  sell  cook- 
ornamentation,  the  patentee,  after  the  ing  stoves  embodying  the  patented 
expiration  of  the  patent,  cannot  prevent  improvements,  the  sole  question  is, 
others  from  using  the  same  modes  of  whether  the  defendant  has  a  right  to 
identification,  in  machines  of  the  same  sell  them  with  the  name  *  Charter  Oak  ' 
kind  manufactured  and  sold  by  them."  upon  them.    .    .    .    Under  such  cir- 

318 


Whftt  Kay  not  Be  a               TRADE-MARKS.  Valid  Trade-Mark. 

rights.*  This  doctrine  has  been  held  to  apply  to  cases  where  the 
trade-marks  were  applied  to  unpatentable  articles,  the  patents  upon 
which  were  held  to  be  void  by  the  courts.  It  would  seem  that  if 
the  patent  was  invalid  it  never  existed,  and  hence  should  not 
operate  to  defeat  trade-mark  rights.  But  the  rule  is  otherwise, 
upon  the  ground  that  the  supposed  inventor,  having  selected  his 
remedy  or  means  of  protection  by  patent,  must  abide  by  the 

cumstances,  the  plaintiff  cannot,  after  1.  Clemens  v.  Belford,  14  Fed  Rep. 

his  patent  has  expired,  and  when  M.  L.  728 ;  1 14  P.  &  S. ;  Cox's  Man.  of  Trade- 

Filley  has  the  right  to   make  stoves  Mark  Cases  685. 

containing  said  improvements,  prevent  In   Merriam  v.  Famous  Shoe,  etc., 

him  from  calling  them  by  the  name  of  Co.,  47  Fed.  Rep.  411,  Thayer,  J.,  said: 

'Charter  Oak,' so  long  as  he  does  not  **I  have  no  doubt  that  defendant  is 

represent  them  as  being  made  bj  the  entitled  to  use  the  words  *  Websters' 

plaintiff,  or  induce  others  to  believe  Dictionary  '  to  describe  the  work  that 

that  they  are  made  by  the  plaintiff."  it  is  engaged  in  publishing  and  selling. 

In   Singer  Mfg.  Co.    v,  Larsen,  8  Those  words   were   used  to  describe 

Biss.  (U.  S.)  151;  13  P.  &  S.,  Drum-  Webster's  Dictionary  of  the  edition  of 

mond,  }.,  said:  **  If  a  sewing  machine  1847,  and,  as  the  copyright  on  that  edi- 

has  acquired  a  name  which  designates  tion  has  expired,  it  has  now  become 

a  mechanism  or  a  peculiar  construe-  public  property.  Any  one  may  reprint 

tion,  parts  of  which  are  protected  by  that  edition  of  the  work,  and  entitle 

patents,  other  persons,  after  the  expi-  the     reprint  *  Webster's    Dictionary.' 

ration  of  the  patents,  have  the  right  to  The  latter  words  which  appeared  on  tne 

construct  the  machine  and  call  it  by  title-page  and  on  the  outer  cover  of 

that  name,  because  that  only  expresses  books  of  the  edition  of  1847,  have  be- 

the  kind  and  quality  of  the  machine."  come  public  property,  as  well  as  other 

Sec  also  Singer  Mfg.  Co.  v.  June  Mfg.  parts  of  the  work."     FoUoived  in  Mer- 

Co.,  41  Fed.  Rep.  208.  riam  v.  Texas   Siftings   Pub.  Co.,  49 

In  Fairbanks  v.  Jacobus,  14  Blatchf.  Fed.  Rep.  944. 
(U.  S.)  337;  5  P.  &  S.,  Johnson,  J.,  In  Merriam  v.  Holloway  Pub.  Co., 
said:  **  Certainly,  if  the  words,  *  Fair-  43  Fed.  Rep.  450,  Miller,  J.,  said: 
banks'  patent'  do  not  mean  to  assert  '*  When  a  man  takes  out  a  copyright, 
the  existence  of  a  patent  securing  the  for  any  of  his  writings  or  works,  he 
scales,  but  only  that  they  are  made  in  impliedly  agrees  that,  at  the  expiration 
conformity  with,  and  embody  the  in-  of  that  copyright,  such  writings  or 
vention  o^  the  expired  Fairbanks'  pat-  works  shall  go.  to  the  public  and  be- 
ent,  they  are  free  to  all  the  world,  come  public  property.  .  .  .  The 
What  is  not  free  is,  to  pretend  that  a  copyright  law  gives  an  author  or  pro- 
scale  is  made  by  one  person,  which  prietor  a  monopoly  of  the  sale  of  his 
is,  in  fact,  made  by  another/'  See  writings  for  a  dennite  period,  but  the 
also  Frost  v.  Rindskopf,  42  Fed.  Rep.  grant  of  a  monopoly  implies  that,  after 
408.  the  monopoly  has  expired,  the  public 

The  patentee  of  an  alleged  inven-  shall  be  entitled  ever  afterwards  to  the 

tion,  in  consideration  of  the  exclusive  unrestricted  use  of  the  book.     .    .    . 

privilege  granted  to  him  for  a  limited  The  contention  that  complainants  have 

period,  is  bound  to  disclose  fully  his  any    special    property   in    '  Webster's 

secret ;  and  is  understood  as  dedicating  Dictionary '  is  all  nonsense,  since  the 

the  supposed  invention  to  the  public,  copyright  has  expired."    See  also  Eng- 

subject  to  the  supposed  exclusive  priv-  land  v.  New  York  Pub.  Co.,  8  Daly  (N. 

liege.    If  the  privilege  is  invalid,  the  Y.)  375;  14  P.  &  S.;  Clement  v.  Such 

dedication  is  immediate  and  absolute.  (N.  Y.   Super.  Ct.),  Codd.  Dig.  312; 

It  has,  therefore,  been  contended  that  Cox's  Man.  of  Trade-Mark  Cases  (ist 

the  rights  of  the  public  ought  to  be  ed.)  429. 

protected   against  any  subsequent  as-  In  Osgood  v.  Allen,   i   Holmes  (U. 

sertions  by  the  patentee  of  an   inde-  S.)  185,  Shepley,  J.,  said :   "  The  right 

pendent  right  under  the  name  of  a  secured  by  the  act,   however,   is   the 

trade-mark.      Consolidated   Fruit  Jar  property  in  the  literary  composition, 

Co.   V,  Dorflinger,  6  Am.   L.  T.   N.  .    .    .    not  in  the  name  or  title  given 

S.  511.  to   it.    .    .    .     No  case  can  be   found, 
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consequences  of  his  own  acts,  and  cannot  be  permitted  to  hold  as 
trade-mark  what  he  had  lost  as  patent.* 

These  rules,  however,  are  subject  to  this  exception :  where  a 
valid  trade-mark  is  adopted  and  used  by  a  manufacturer  to  desig- 
nate his  goods,  and  subsequently  patents  are  obtained,  either  on 
the  whole  or  part  of  the  article  to  which  the  mark  is  applied,  the 
expiration  of  such  subsequently  acquired  patents  will  not  affect 
the  validity  of  the  trade-mark.* 

either  in  England  or  this  country',  in  upon  his  patent,  and  cannot,  by  calling 

which,  under   the    law   of  copyright,  the  name  of  his  patent  a  trade-mark, 

courts  have  protected  the  title  alone,  protect  his  monopoly  after  the  patent 

separate  from   the  book   which  it  is  has  expired,  or  where  it  has  no  force, 

used  to  designate.*'    See  also  Archbold  Such  are  the  cases  of  Wheeler,  etc., 


V.  Sweet,  I  M.  &   Rob.  162;  Byron  v.    Mfg.  Co.  r.  Shakespear,  39  L.  T.  N.S. 

36;  Singer  Mfg.  Co.  v.  Loog,  8  App. 
1.  In  Lorillard  v.  Pride,  36  Pat.  OfT.    Cas.  15." 


Johnston,  2  Meriv.  29.  36;  Singer  Mfg.  Co.  v.  Loog, 


Gaz.  1150,  Blodgett, J.,  said:  **  It  also  In  Sawyer  v,  Kellogg,  7  Fed.  Rep. 
appears  that  the  complainants'  first  720;  81  P.  &  S.,  Bradley,  T.,  said:  "The 
effort  was  to  secure  to  themselves  the  complainant's  label,  which  he  alleges 
exclusive  right  of  tin  as  a  badge  of  that  the  defendant  has  wrongfully  imi- 
their  goods,  by  means  of  the  Siedler  tated,  had  been  in  use  substantially  in 
patent,  and  that  their  goods  acquired  thesame  form  for  a  dozen  or  more  j'ears 
thenameof*  Tin-Tag 'goods  while  they  prior  to  the  bringing  of  the  suit.  ... 
wereactingundertheirpatent,  and  that  It  is  further  suggested  that  the  com- 
it  was  not  until  after  their  patent  had  plainant  has  lain  by  for  several  years, 
been  held  void  that  they  fell  back  upon  whilst  the  defendant  has  been  publicly 
their  right  to  use  tin  as  a  trade-mark,  using  his  own  label,  and  has  thus  ac- 
Having  adopted  this  use  of  tin  and  quiesced  in  its  use.  To  this  suggestion 
given  to  their  goods  the  name  of  *  Tin-  it  may  be  proper  to  reply  that  the  com- 
Tag  Tobacco  '  while  they  were  claim-  plainant  had  a  patent  for  the  article  of 
ing  the  rights  given  them  by  the  pat-  bluing,  which  he  was  prosecuting  and 
ent,  it  seems  to  me  they  have  no  right  endeavoring  to  substantiate,  but  in 
now  to  perpetuate  a  monopoly  which  which  he  finally  failed.  His  failure  to 
the  courts  decided  they  could  not  have,  establish  his  patent  (which  would  have 
by  falling  back  upon  the  popular  name  covered  all  his  rights),  ought  not  to 
given  their  goods  marked  in  pursuance  .  preclude  him  from  falling  back  on  his 
of  the  patent.  If  their 'goods  properly  right  to  the  trade-mark.  No  essential 
became  known  and  designated  in  the  delay  has  occurred  since  the  termina- 
market  as  *  Tin-Tag*  goods,  by  virtue  tion  of  the  proceedings  on  the  patent, 
of  their  marking  them  or  tagging  them  But,  at  any  rate,  an  acquiescence  in 
in  pursuance  of  their  patent,  the  right  Kellogg's  use  of  his  own  label  was  no 
to  so  indicate  or  mark  the  goods  be-  acquiescence  in  his  use  of  the  new  and 
came  public  when  the  patent  expired  altered  label  having  Sawin's  name  in 
or  was  declared  void,  and  they  cannot  the  caption.  We  think  the  case  is 
perpetuate  or  continue  this  right  by  with  the  complainant,  and  that  a  de- 
claiming it  as  a  trade-mark."  cree  should  be  made  in  his  favor.   Let 

In  Selchow  v.  Baker,  93  N.  Y.  66 ;  a  decree  be  made  accordingly." 
45  Am.  Rep.  169,  Rapallo,  J.,  said:  3.  In  Ex  f.  Consolidated  Fruit  Jar 
"  When  the  patent  expires,  or  in  for-  Co.,  16  Pat.  Off.  Gaz.  679;  35  P.  &  S., 
eign  countries  where  the  patent  has  no  Paine,  Commissioner,  said:  "  But  now 
force,  there  is  no  piracy  in  making  or  the  applicants  assert  that  by  assign- 
selling  the  article  under  the  name  by  ment  they  have  become  the  owners, 
which  it  has  become  generally  known,  not  only  of  certain  patents  with  which 
This  name  has  become  the  pr-oper  de-  this  trade-mark  has  been  associated,  but 
scription  of  the  article,  as  indicating  alsoof  the  trade- mark  itself,  and  that  it 
that  it  is  made  according  to  the  pat-  has  been  used  by  their  assignors  seven- 
ented  invention,  and  is  not  the  trade-  teen  years ;  that  it  was  used  as  a  corn- 
mark  of  any  particular  manufacturer,  mon -law  trade-mark  nearly  eight  years 
The  patentee  relies  for  his  protection  before  1870.  This  was  a  valid  trade- mark 
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The  English  rule  differs  somewhat  from  the  American.  The 
general  proposition  is  announced,*  but  very  strict  proof  is  re- 
quired to  show  that  the  name  of  the  patented  article  has  become 
purely  generic  and  no  longer  indicates  the  origin  and  ownership 

at  common  law,  subject,  of  course,  to  under  the  patents  had  been  vested  in 

rights  of  other  persons  of  the  same  others,  there  can  be  no  doubt  that  they 

name,  whatever  they  might  be.  The  fact  too  would  have   been  entitled  to  use 

that  the  owners  of  the  trade-mark  also  this  stamp.  When  all  such  rights  cease 

owned  certain  patents  with   which  it  by  the  expiration  of  the  patents,  the 

was  connected,  did  not  change  its  char-  public   will  succeed   thereto,   and    no 

acter  as    a  common-law   trade-mark,  one  can  be  prevented  from  manufac* 

Nor  would  the  expiration  of  these  pat-  turing  and  selling  Mason's  fruit  jars, 

cnts,  even  if  they  had  covered  the  arti-  and  stamping  them  as  such."     Tucker 

cle  as  a  whole,  and  not  merely  certain  Mfg.   Co.   v.   Boyington,  9   Pat.   Off. 

parts  of  it,  have  terminated  the  exist-  Gaz.  455. 

ence  of  the  trade-mark  which  had  1.  In  Re  Ralph's  Trade-Mark,  25 
been  used  during  the  life  of  the  patent.  Ch.  Div.  194,  Pearson,  J.,  said  :  **  The 
If  the  applicants  are  the  legal  assignees  trade-mark,  as  I  have  already  stated,  is 
of  the  patents  and  of  the  trade-mark,  '  The  Home-Washer,'  and  it  is  said 
they  are  protected  by  the  statutory  that,  *  The  Home-Washer,'  no  doubt, 
provision  which  preserves  the  right  to  during  the  existence  of  the  patent  de- 
register  common-law  trade-marks  scribedthemachineand  was  understood 
which  were  in  use  before  1870.  If  the  in  the  trade  to  describe  the  machine 
applicants  shall  so  amend  their  applica-  which  was  made  under  the  patent;  but 
tion  as  to  show  in  their  oath  that  they  that,  if  Mr.  Ralph  is  to  continue  that 
are  the  assignees  of  this  trade-mark;  as  his  trade-mark  after  the  patent  has 
that  it  has  been  used  by  their  assignors  expired,  it  really  gives  him,  under  the 
for  seventeen  vears;  and  that  they  are  Trade-Marks  Act,  an  addition  to  the 
also  the  lawful  assignees  of  the  patents  period  which  is  given  him  under  the 
relating  to  parts  of  this  fruit- jar,  under  patent.  That  point  was  taken  and  con- 
which  the  jar  bearing  the  trade- mark  sidered  by  my  predecessor,  the  present 
in  question  has  been  sold,  they  will  be  Lord  Justice  Fry,  in  the  Linoleum 
entitled  to  registration."  Case,  7  Ch.  Div.  834.  Lord  Justice  Fry 
In  Re  Consolidated  Fruit  Jar  Co.,  there  came  to  the  conclusion  that  it  was 
14  Pat.  Off.  Gaz.  269,  Doolittle,  Acting  impossible  for  this  court  so  to  construe 
Commissioner,  said:  "Applicants  adopt  the  Trade-marks  Act  as  to  do  away 
the  name  '  Mason  '  as  the  essential  with  what  has  been  the  law  of  the  land 
mark.  ...  If  there  were  an  accom-  from  the  time  of  King  James  down- 
panying  mark,  that  should  be  the  one  wards,  namely,  that  the  patent  comes 
recorded  and  known  as  the  particular  to  an  end  at  the  expiration  of  a  period 
trade-mark  of  applicants.  It  is  a  uni-  of  fourteen  years,  unless  it  is  renewed 
versal  custom  to  refer  to  patented  arti-  and  a  further  grant  given,  as  is  done 
cles  t^  the  name  of  the  inventor,  as  in  some  cases." 

the  Howe  sewing   machine,  the  Bell  In  Singer  Mfg.  Co.  v.  Loog,  8  App. 

telephone,  etc.;  and  such  names  soon  Cas.  15,  Lord  Selborne,  L.  C,  said  :"I 

become  generic  in  their  character,  des-  am  satisfied  that  the  phrase,  ^  Singer 

ignating  a  particular  kind  or  class  of  System,'    whether  scientific     or    not, 

articles.    So  it  is  in  the  present  case,  whether  exact  or  loose,  is  used  by  the 

During  twelve   years    preceding  the  defendant,  and  by  other  persons  in  the 

year  1870,  the  particular  form  of  fruit  same  trade,  to  signify,  not  a  figment, 

jar  made   by  applicants  had  become  but  a  fact.    .    .    .    There  are,  in  fact, 

widely  known  as  *  Mason's  Fruit  Jar,'  a  good  many  different  kinds  of  sewing 

and  it  no  doubt  will  continue  to  be  so  machines,    well  known  in  the  trade, 

known  as  long  as  the  demand  for  it  which  have  come  to  be  described  by 

exists.    It  is  also  clear  that  applicants  appellations  derived  from  the  names  of 

were  enabled  to  stamp  on  their  goods  their  original  inventors,  patentees,  or 

the  label  '  Mason's  Fruit  Jar,'  and  to  manufacturers ;  of  which  appellations 

protect   themselves    in  the    exclusive  *  Wheeler- Wilson' is  one    .    .    .    and 

manufacture  and  sale  of  the  article  by  that  company,  like  the  plaintiffs  in  the 

▼irtue  of  the  patents  owned  by  them,  present  case,  sought  to   restrain   the 

If  ownership  or  right  to  manufacture  use  of  the  name  *  Wheeler- Wilson'  by 
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other  manufacturers.     It  was  decided,  See  also  In   re  Horsburgh,  53   L.  }. 

however  .  .  .  Wheeler,  etc.,  Mfg.  Co.  Ch.  237. 

V.  Shakespeare,  39  L.  J.  Ch.  N.  S.  36;  In  Cheavin  v.  Walker,  5  Ch.  Div. 
Condy  v,  Mitchell,  37  L.  T.  N.  S.  766,  850,  Jessel,  M.  R.,  said:  "  No  doubt  a 
that  tnis  name  *  Wheeler- Wilson  '  had  man  may  use  the  word  *  patent*  so 
come  to  signify  in  the  trade,  not  the  as  to  deceive  no  one.  It  may  be  used 
particular  manufactures  of  Messrs.  so  as  to  mean  that  which  was  a  patent, 
Wheeler  &  Wilson,  or  of  the  Wheeler-  but  is  not  so  now.  In  other  words,  you 
Wilson  Company,  but  the  kind  or  kinds  may  state  in  so  many  words,  or  by  im- 
of  machines  which  they  made,  the  man-  plication,  that  the  article  is  manufac- 
ufacture  of  which  was  fuhlici  juris,  tured  in  accordance  with  a  patent 
The  injunction,  therefore,  asked  in  that  which  has  expired.  .  .  .  Protection 
case  was  refused.**  only  extends  to  the  time  allowed  by  the 
In  Linoleum  Mfg.  Co.  v,  Nairn,  7  statute  for  the  patent,  and  if  the  court 
Ch.  Div.  834,  Fry,  J.,  said:  "  Plaintiffs  were  afterwards  to  protect  the  use  of 
have  alleged,  and  Mr.  Walton  has  the  word  as  a  trade-mark,  it  would  be 
sworn,  that,  having  invented  a  new  sub-  in  fact  extending  the  time  for  protec- 
stance,  namely,  the  solidified  or  oxi-  tion  given  by  the  statute.  It  is,  there- 
dized  oil,  he  gave  to  it  the  name  of  fore,  impossible  to  allow  a  man  wha 
'  Linoleum,*  and  it  does  not  appear  has  once  had  the  protection  of  a  pat- 
that  any  other  name  has  ever  been  ent  to  obtain  a  further  protection  by 
given  to  this  substance.  It  appears  using  the  name  of  his  patent  as  a  trade- 
that  the  defendants  are  now  minded  to  mark.  .  .  .  The  defendant's  label 
make,  as  it  is  admitted  they  may  make,  is  as  follows:  'S.  Cheavin*s  Patent 
that  substance.  I  want  to  know  what  Prize  Medal  Self-Cleaning  Rapid 
they  are  to  call  it.  That  is  a  question  Water  Filter,  Improved  and  Manufac- 
I  have  asked,  but  I  have  received  no  tured  by  Walker,  Brightman.  &  Co., 
answer;  and  for  this  simple  reason,  Boston fEng-Zand.*  That  is  to  say, that 
that  no  answer  could  be  given,  except  the  filter  is  manufactured  according  to 
that  they  must  invent  a  new  name.  I  Cheavin*s  expired  patent  by  Walker, 
do  not  take  that  to  be  the  law.  I  think  Brightman  &  Co.  .  .  .  this  court 
that  if  '  Linoleum  *  means  a  substance  ought  not  to  interfere.** 
which  may  be  made  by  the  defendants.  In  Wheeler,  etc.,  Mfg.  Co.  v. 
the  defendants  may  sell  it  by  the  name  Shakespeare,  39  L.  J.  N.  S.  Ch.  36, 
which  that  substance  bears.  It  only  James,  V.  C,  said:  '*I  could  not  re- 
secondarily  means  the  manufacture  of  strain  the  defendant  from  using  the 
the  plaintiffs,  and  has  that  meaning  words  *•  Wheeler  &  Wilson,*  as  descrip- 
only  so  long  as  the  plaintiffs  are  the  tive  of  any  sewing  machine  other  than 
sole  manufacturers.  In  my  opinion,  it  the  sewing  machine  manufactured  by 
would  be  extremely  difficult  for  a  per-  the  plaintiffs.  It  appeared  to  me  that 
son  who  has  been  by  right  of  some  *  Wheeler  &  Wilson '  was  really  not 
monopoly  the  sole  manufacturer  of  a  the  name  of  the  company,  either  ab- 
new.  article,  and  has  given  a  new  name  breviated  or  otherwise,  but  the  name 
to  the  new  article,  meaning  that  new  of  the  thing  in  particular;  as  the  plain- 
article  and  nothing  more,  to  claim  that  tiff*s  bill  represents  it,  it  is  called  *■  The 
the  name  is  to  be  attributed  to  his  Wheeler  &  Wilson  Sewing  Machine,' 
manufacture  alone,  after  his  competi-  and  there  being  no  other  designation 
tors  are  at  liberty  to  make  the  same  ar-  for  this  particular  machine,  one  can 
tide.  .  .  .  The  word  'Linoleum*  did  easily  understand  that  that  was  the 
bear  that  meaning  which  Mr.  Walton  name  of  the  patentee  or  the  person 
put  upon  it,  namely,  solidified  or  oxi-  who  at  one  time  had  the  patent.  .  .  . 
dized  oil ;  that  solidified  or  oxidized  oil  It  seems  to  me  that  the  name  *  Wheel- 
may  be  made  by  the  defendants  if  they  er  &  Wilson*  machine  has  come  ta 
are  minded  to  make  it ;  and  if  they  are  signify  the  thing  manufactured  accord- 
minded  to  call  it  by  the  only  name  ing  to  the  principle  of  that  patent, 
which  it  bears,  I  think  they  are  at  lib-  That  being  so,  I  cannot  restrain  any- 
erty  so  to  do.  If  I  found  they  were  body,  after  the  expiration  of  the  patent, 
attempting  to  use  that  name  in  con-  from  representing  his  article  as  being- 
nection  with  other  parts  of  a  trade-  the  article  which  was  so  patented.  A 
mark,  so  as  to  make  it  appear  that  the  man  cannot  prolong  his  monopoly  by- 
oxidized  oil  made  by  the  defendants  saying,  '  I  have  got  a  trade-mark  in 
was  made  by  the  plaintiffs,  of  course  the  name  of  a  thing  which  was  the 
the  case  would  be  entirely  different.**  subject  of  the  patent,*  and  therefore  to 
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of  the  goods  in  the  patentee  or  owner  of  the  patent.*  It  has 
also  been  held  in  England  that  where  the  patented  article  has  one 
name,  the  patentee  may  adopt  another  name  or  arbitrary  trade- 
mark and  acquire  rights  in   it  which  will  outlive  the  patent;* 

that  extent  I  think  the  plaintiffs  are  term  '  Singer,'  as  applied  to  a  sewing 

not  entitled  to  the  relief  they  ask.''  machine,  has,  in  the  language  of  the 

In   Edelsten    v.  Vick,  ii    Hare  78,  country  and  the  nomenclature  of  the 

Wood,  V.  Cm  said  :  "  There  is  no  prop-  trade,  come  to  describe  a  machine  or 

ertj  in  a  mere  name;  it  may  be  open  two  machines  of  a  particular  structure 

to  the  use  of  all  persons  dealing  in  the  and  formation,  without  any  reference 

article  which    it  describes.    Thus,  a  to  the  manufacture,  or  to  the  quality 

maker  of  pins  may  say,  *  I,  John  Smith,  of    manufacture,    just    as   the    terms 

manufacture  and  sell  Tayler's   Solid  *  Brougham '  and  *  a  Hansom  '  cab  have 

Headed  Pins,'  and  the  court  would  not  come  to  mean  carriages  of  a  particular 

in  such  a  case  grant  an  injunction  to  shape,  by  whomsoever  made ;  and  the 

restrain  the  use  of  that  name."    See  object  of  the  defendant  has  been  to 

also  Singer  Mfg.  Co.  v.  Wilson,  a  Ch.  bring  the  case  within  the  authority  of 

Div.  448.  some  well-known  cases  decided  in  the 

1.  In  Singer  Mfg.  Co.  v,  Spence,  court  of  chancery,  in  which  it  has  been 
High  Court  of  Justice,  Ch.  Div.  Eng. ;  held — but  always  upon  the  evidence  in 
Trade-Mark  Record,  Aug.  i6th,  1893,  each  case — that  a  proper  name  applied 
defendants  had  been  selling  sewing  to  a  patented  or  other  article,  may 
machines  under  the  names  of  "Im-  come  to  be  the  name  of  the  article, 
proved  Singer,"  **  Improved  Singer  and  not  a  mark  or  sign  indicating  the 
Sewing  Machine,"  **  Frister  &  Ross-  manufacturer.  .  .  .  Some  attempt 
mann's  Improved  Singers,"  and  was,  indeed,  made  by  the  respondent 
'*  Frister  &  Rossmann's  Improved  to  show,  in  some  of  tne  advertisements 
Singer  Sewing  Machines."  Defend-  of  the  plaintiffs,  and  in  some  of  the 
ants  stated  that  in  all  the  above,  manu-  specifications  of  patents  taken  out  by 
factured  and  sold  by  the  German  Com-  or  for  them,  the  use  of  the  term  *  Sing- 
pany,  the  names  of  the  makers,  Frister  er  machine '  or  '  Singer  system,'  in  a 
&  Rossmann  (supposed  to  be  the  real  wider  sense;  but  I  cannot  look  upon 
defendants),  were  stamped  in  clear  and  any  of  the  expressions  so  used  by  the 
legible  type,  and  that  the  same  care  plaintiffs,  whilst  speaking  of  their  own 
vras  taken  with  all  the  price  lists,  cata-  machines,  as  doing  away  to  any  seri- 
logues,  etc.  The  judgment  rendered  ous  extent  with  the  effect  of  the  evi- 
vras,  that  plaintiff's  trade  -  mark  is  dence  to  which  I  have  referred.  If, 
**  Singer,"  and  **  Singer  "  or  **  Singer's  "  therefore,  I  were  obliged  to  decide  this 
their  trade  name.  Dealers  may  make  case  upon  the  issue  thus  raised,  and  as 
and  sell  their  own  goods  as  of  **the  it  seems  to  me  properly  raised,  by  the 
Singer  system,"  or  "  the  Singer  prin-  pleadings,  and  upon  the  whole  of  the 
ciple,"  but  can  use  the  word  "Singer"  evidence  now  before  your  lordships 
only  in  such  a  way  as  to  prevent  any  upon  that  issue,  I  should  certainly  feel 
possibility  of  a  mistake.  In  the  pres-  it  impossible  to  say  that  the  respondent 
ent  case  this  had  not  been  done,  nor  had  established  the  issue  upon  which 
was  absence  of  fraud  clear.  An  in-  he  had  placed  his  case."  See  also 
junction  was  ordered,  to  restrain  de-  Condy  r.  Mitchell,  37  L.  T.  N.  S.  766. 
fendants  from  such  farther  advertising  3.  In  Re  Palmer's  Trade- Mark,  24 
on  cards,  posters,  etc.,  and  from  using  Ch.  Div.  504,  Chitty,  }.,  said :  ^  The 
the  word  "  Singer  "  in  connection  with  applicants  allege  that  the  term  *  braided 
sewing  machines  not  of  plaintiffs'  fixed  stars '  was  used  to  describe  the 
manuuicture,  in  any  way  calculated  to  articles  manufactured  under  this  pat- 
induce  the  belief  that  such  machines  ent,  and  that  Palmer  &  Son  could  not 
are  of  plaintiff's  manufacture.  The  have  any  trade-mark  in  that  term. 
costs  were  to  be  paid  by  defendants.  Now,  I  consider  it  plain  that  a  man  can 

In  Singer  Machine  Manufacturers  have  a  patent  for  a  new  manufacture, 
V.  Wilson,  L.  R.,  3  App.  Cas.  376,  the  and  at  the  same  time  a  trade- mark  in 
Lord  Chancellor  (Lord  Cairns)  said:  the  name  used  to  designate  the  goods, 
^  It  is  perfectly  clear  that  the  defense  though  they  are  made  under  the  pat- 
set  up  in  this  answer,  and  the  issue  ent."  In  an  additional  opinion  rendered 
tendered  by  the  defendant,  is  that  the  in  the  same  case,  Lindley,  L.  J., said: 
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but  in  this  country  there  is,  as  yet,  no  settled  rule  upon  this 
point.* 

6.  Words  and  Marks  in  Prior  Use. — The  acquisition  of  title  to  a 

trade-mark,   may   be   compared  to  the   taking  possession   of  a 

thing  in  a  state  of  nature  ;  title  can  be  acquired  only  when  the 
mark  has  not  been  used  previously  by  any  one  as  a  trade-mark  for 

the  same  class  of  merchandise,^  or,  unless  it  has  been  abandoned 

"  It  appears  to  me  that  that  is  what  is  or  devices  indicating  its  own  manufac- 

contemplated,  and  it  is  what  ought  not  ture  of  such  machines  "  after  the  expi- 

to  be  allowed.    I  do  not  mean  to  say  ration  of  the  patent, 

that  a  manufacturer  of  a  patented  artt-  In  Singer  Mfg.  Co.  v.  June  Mfg.  Co., 

cle  cannot  have  a  trade-mark  not  de-  51   Pat.  Off.    Gaz.  1948,  Blodgett,  J., 

scriptive  of  the  patented  article,  so  as  said:   **The  claim  is  that  complainant 

to  be  entitled  to  the  exclusive  use  of  originated  this  trade-mark  and  began 

that  mark  after  the  patent  has  expired ;  the  use  of  it  early  in  1871,  which,  ac- 

for  instance,  if  he  impressed   on  the  cording  to  the  proof,  was  while  many 

patented  article  a  griffin,  or  some  other  of  the  patents  owned  by  complainant 

device ;  but  if  his  only  trade-mark  is  a  and  its  predecessors  remained  in  force; 

word  or  set  of  words  descriptive  of  the  and,  while  I  do  not  deem  it  necessary 

patented  article  of  which  he  is  the  only  to  pass  upon  the  question  here,  I  have 

maker,  it  appears  to  me  to  be  impossible  serious  doubts  whether  a  manufacturer 

for  him  ever  to  make  out,  as  a  matter  of  making  a  machine  under  a  patenter 

fact,  that   this   mark  denotes  him  as  patents  can,  while  doing  so,  apply  a 

the  maker,  as  distinguished  from  other  trade- mark  which  shall    continue  his 

makers.  At  all  events,  the  respondents  exclusive  property  after  the  expiration 

have  not  made  it  out  here,  and  it  ap-  of  the  patents  which  gave  character  to 

pears  to  me,  therefore,  that  this  is  a  the  mechanism ;  but  I  feel  very  sure 

mark  which  is  not  authorized  to  be  that  if  in  so  applying  a  trade-mark,  the 

registered  under  the  act/'  plate  or  escutcheon  on  which  it  is  im- 

1.  In  Singer  Mfg.  Co.  v.  Stanage,  6  pressed  or  engraved  became  a  part  of 

Fed.   Rep.    279 ;  75   P.    &    S.,  Treat,  the  ornamentation  of  the  machine,  the 

}.,  said  :  *' A  review  of  the  many  cases  plate  itself  may  be  used  by  others  as 

cited  leads  to  the  following  conclu-  an  ornament  of  the  machine  after  the 

sions:  First:  That  when  a  patented  expiration  of  the  patent,  even  if  the 

article  is  known  in  the  market  by  any  later  manufacturer  has  no  right  to  use 

specific  designation,  whether  of  the  the  special  symbols  of  the  trade-mark." 

name  of  the  patentee  or  otherwise,  3.  In  Amoskeag  Mfg.  Co.  xk  Trainer, 

every  person,  at  the  expiration  of  the  loi  U.  S.  53,  Miller,  T.,  said:  "Every 

patent,  has  a  right  to  manufacture  and  one  is  at  liberty  to  amx  to  a  product  of 

vend  the  same  under  the  designation  his  own  manufacture,  any  symbol  or 

thereof  by  which  it  was  known  to  the  device,  not  previously    appropriated, 

public.  Second:  That  the  original  pat-  which  will  distinguish  it  from  articles 

entee  or  his  assignees  have  no  right  to  of  the  same  general  nature  manufac- 

the  exclusive  use  of  said  designation  tured  or  sold  by  others." 

as  a  trade-mark.    Their  rights  were  In  Coats  v.  Merrick  Thread  Co.,  149 

under  the  patent,  and  expired  with  it.  U.   S.  569,  Brown,  J.,  said:  **If  the 

Third:  If    a    corporation   or    person  plaintiffs  had  been  the  first  and  only 

wished  to  establish  a  trade-mark  or  ones  to  make  use  of  this  label,  another 

name,  indicative  of    its  own    special  person  seizing  upon  and  appropriating 

manufacture  of    such  a    machine  or  a  black  and  gold  label  of  the  same 

product,  the  right  must  grow  up,  just  size,  and  for  the  same  purpose,  might 

as  all  other  rights  of  the  kind  are  es-  be  held  guilty  of  infringement,  when, 

tablished — by  use  of  an  acquiescence,  if  the  plaintiffs  had  no  exclusive  right 

Thus,  as  every  one  at  the  expiration  of  thereto,  and  defendants  had  done  only 

the  patent  had  a  clear  right  to  manu-  what   others    had  done  before,  they 

facture  and  vend  what  was  known  as  would  not  be  so  considered.'' 

the 'Singer*  sewing  machine  the  plain-  In  Corbin  v,  Gould,  133  U.  S.  308, 

tiff  could  acquire  no  exclusive  right  to  Lamar^.,  said:  **With  respect  to  the 

the  name  'Singer,'  but  could  by  proper  word  *  Tycoon,'  the  evidence  shows  be- 

trade-mark  appropriate  to  itself  names  yond  question  that  it  has  been  used  as 
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a  name  or  brand  for  Japan  tea  for  many  that  state.  This  tobacco  is  put  up  for 
years.  Invoices  of  *•  Tycoon  Tea '  were  sale  marked  with  a  star  made  of  tin, 
received  at  the  custom-house  in  San  having  five  points  and  a  round  hole  in 
Francisco  as  early  as  May  15th,  1873,  as  the  center,  and  attached  to  the  plug 
shown  by  a  copy  of  the  official  records  by  prongs  at  its  back.  The  bill  alleges 
of  that  oiBce  filed  in  this  case ;  and  the  that  the  complainant  has  for  many 
evidence  of  dealers  and  merchants  of  years  been  extensively  engaged  in 
California  is  all  to  the  effect  that  the  manufacturing  this  plug  tobacco,  and 
word  was  in  common  use  as  a  brand  in  selling  the  same  in  large  quantities 
for  Japan  tea  for  several  years  prior  to  in  St.  Louis,  Louisville,  and  through- 
that  date.  It  is  unnecessary  to  go  into  out  the  United  SiateSy  and  that  every 
this  evidence  in  detail ;  but  it  is  con-  plug  has  been  marked  with  such  a  star, 
elusive  as  to  the  long  use  of  the  word  .  .  .  That  the  complainant  was  the 
prior  to  the  alleged  adoption  of  it  as  a  original  manufacturer  of  this  tobacco 
part  of  the  trade- mark  of  the  com-  with  the  design  of  a  star  affixed  to  the 
plainants.  The  authorities  cited  by  plugs ;  and  that  the  defendant,  know- 
complainants'  counsel,  to  show  that  ing  all  this,  is  manufacturing  and  sell- 
the  prior  use  of  a  word  as  a  trade-  ing,  at  Louisville,  Keniuchyy  plugf  to- 
mark,  by  another  party  who  had  aban-  bacco  to  which  is  affixed  a  round  piece 
doned  it,  is  not  sufficient  to  debar  the  of  gilded  paper  having  on  it  a  red  star, 
present  owner  of  it  from  protection,  under  which  the  word  'Light*  is 
do  not  apply  to  this  case.  At  the  time  printed.  .  .  .  Upon  the  first  oi 
complainants  claim  to  have  adopted  these  two  points,  the  testimony  estab* 
the  word  'Tjxoon'  as  their  trade-  lishes  the  fact  that  the  complainant 
mark,  for  the  particular  species  of  tea  was  the  first  person  to  use  a  star  made 
dealt  in  by  them,  it  was  not  an  aban-  of  tin  and  fastened  upon  plug  tobacco, 
doned  trade-mark,  previously  used  by  as  described  above;  but  that  he  was 
some  other  person  or  firm  to  designate  not  the  first  person  to  use  the  design 
a  particular  quality  of  tea ;  but  it  was,  of  a  star  upon  plug  tobacco.  The  pri- 
and  had  been  for  many  years,  in  gen-  ority  of  use,  therefore,  by  the  com- 
eral  and  common  use  as  a  term  de-  plainant  extended  only  to  the  tin  star, 
scriptive  of  a  class  of  teas  introduced  and  not  to  the  design  of  a  star  gener- 
into  the  American  market ;  a  term  ally.''  For  this  reason  the  rights  of 
which  all  men  engaged  in  the  tea  busi-  the  plaintiff  were  held  by  the  court  to 
ness  had  an  equal  right  to  use,  and  be  limited  to  the  tin  star,  and  this  the 
which  belonged  to  no  one  individual,  defendant  did  not  infringe, 
either  as  a  trade-mark  or  a  trade  label.  In  Stachelberg  v.  Ponce,  128  U.  S. 
It  belonged  to  the  public,  as  the  com-  686,  Harlan,  J.,  said :  ^  If  it  was  satis- 
mon  property  of  the  trade,  and  there-  factorily  shown  that  those  words  were 
fore,  was  not  subject  to  appropriation  not  used  in  the  trade  to  designate  a 
by  any  one  person.  .  .  .  Amoskeag  particular  kind  of  cigars,  until  after  the 
Mfg.  Co.  V.  Spear,  2  Sandf.  (N.  Y.)  words  'La  Normandi'  or  'Norman- 
599;  Delaware,  etc..  Canal  Co.  v.  Clark,  di '  had  become  a  part  of  the  estab- 
13  Wall.  (U.  S.)  324.  See  also  Good-  lished  trade- mark  of  Bijur,  it  might  be 
year  Co.  v.  Goodyear  Rubber  Co.,  necessary  to  consider  whether  the 
128  U.  S.  598;  Liggett,  etc.,  Tobacco  former  words,  taken  in  connection  with 
Co.  V,  Finzer,  128  U.  S.  182;  Stachel-  the  entire  label  or  brand  used  by  the 
berg  V.  Ponce,  128  U.  S.  686;  Menen-  defendant,  his  mode  of  packing  his  ci- 
dez  V,  Holt,  128  U.  S.  514.  Even  con-  gars,  and  their  size  and  appearance, 
ceding  that  the  complainants  may  claim  were  calculated  to  deceive  the  public 
a  trade-mark  for  the  combination  of  by  inducing  the  belief  that  they  were 
the  diamond  and  the  wdrds  inclosed  the  same  cigars  as  La  Normandi  cigars, 
in  it,  as  described  in  their  application  manufactured  and  sold  by  Bijur,  and 
to  the  Patent  Office,  there  was,  upon  by  the  plaintiffs.  But  no  such  case  is 
the  authorities  above  cited,  clearly  no  made  by  the  proof.  .  .  .  An  effort 
trade-mark  in  the  word  '  Tycoon, '  con-  is  made  to  discredit  the  evidence  estab- 
sidered  by  itself."  lishing  these  facts,  by  showing  by  wit- 
In  Liggett,  etc.,  Tobacco  Co.  v,  nesses,  engaged  for  many  years  in  the 
Finzer,  128  U.  S.  182,  Field,  J.,  for  the  business  of  manufacturing  and  selling 
court,  said:  "The  Liggett  and  Myers  cigars,  that  they  never  knew  or  heard 
Tobacco  Company,  a  corporation  ere-  of  any  being  sold  under  the  name  of 
ated  under  the  laws  of  Missouri y  man-  '  La  *Normanda.'  But  the  evidence 
ufactured  plug  tobacco  at  St.  Louis  in  to  that  effect  is  entirely  negative  in  its 
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character,  and  is  not  sufficient  to  over-  little  analogy  to  that  which  exists  in 

come  the  direct,  positive  testimony  of  copyrights  or  in  patents  for  new  inven- 

witnesses,  some  of  whom,  as  early  as  tions  or  discoveries,  as  they  are  not  re- 

1853,  actually  manufactured  and  sold  quired  to  be  new,  and  may  not  involve 

*  lla    Norroanda'    cigars  of  the  kind  the  least  invention  or  skill  in  their  dis- 

above  described,  while  others  remem-  covery  or  application.  Phrases,  or  even 

ber  that  domestic  cigars,  under  that  words  in  common  use,  may  be  adopted 

designation,  were  in  the  market  before  for  the  purpose,  if,  at  the  time  of  their 

Bijur  commenced  the  manufacture  of  adoption,  they  were  not  employed  by 

the   '  La  Normandi  *  cigars.     In  this  another  to  designate  the  same  or  simi- 

view  of  the  evidence  the  plaintiffs  are  lar    articles  of   production    or    sale, 

not  entitled  to  the  relief  asked.    The  Stamps  or  trade-marks  of  the  kind  are 

adoption  by  Bijur  of  the  words  'La  employed  to  point  out  the  origin,  own- 

Normandi,'  as  part  of  his  trade-mark,  ership,  or  place  of  manufacture  or  sale 

could  not  take   away  the  right  pre-  of  the  article  to  which  they  are  affixed, 

viously  acquired  by  the  public  in  the  or  to  give  notice    to   the  public  who 

use  of  the  words  *  La  Normanda,'  as  is  the  producer,  or  where  it  may  be 

indicating  a  particular  kind  of  cigars."  purchased.     Delaware,  etc..  Canal  Co. 

In  Amoskeag  Mfg.  Co.  v.  Trainer,  v.  Clark,  13  Wall.  (U.  S.)  311." 
loi  U.  S.  51,  Clifford,  J.,  dissenting^  In  Delaware,  etc..  Canal  Co.  v, 
said:  "  Property  in  a  trade-mark  is  ac-  Clark,  13  Wall.  (U.  S.)  311,  Strong,  J., 
quired  by  the  original  application  to  said  :  "  The  first  and  leading  question 
some  species  of  merchandise  or  manu-  presented  by  this  case  is:  whether  the 
facture  of  a  symbol  or  device  not  in  complainants  have  an  exclusive  right 
actual  use  to  designate  articles  of  the  to  the  use  of  the  words  *■  Lackawanna 
same  kind  or  class.  Devices  of  the  kind.  Coal,'  as  a  distinctive  name  or  trade- 
in  order  that  they  may  be  entitled  to  mark  for  the  coal  mined  by  them  and 
protection  in  a  court  of  equity,  must  transported  over  their  railroad  and 
have  the  essential  qualities  of  a  lawful  canal  to  market.  .  .  .  The  word 
trade -mark;  but  if  they  have,  the  owner  *  Lackawanna,' then,  was  not  devised 
becomes  entitled  to  its  exclusive  use  by  the  complainants.  They  found  it 
within  the  limits  prescribed  by  law,  the  a  settled  and  known  appellative  of  the 
rule  being  that  he  who  first  adopts  such  district  in  which  their  coal  deposits  and 
a  trade- mark  acquires  the  right  to  its  those  of  others  were  situated.  .  .  . 
exclusive  use  in  connection  with  the  The  bill  alleges,  however,  not  only 
particular  class  of  merchandise  to  which  that  the  complainants  devised,  adopted, 
its  use  has  been  applied  by  himself  or  and  appropriated  the  word,  as  a  name 
his  agents.  Prior  use  is  essential  to  any  or  trade- mark  for  their  coal,  but  that  it 
such  exclusive  claim,  as  the  right  to  had  never  before  been  used,  or  applied 
protection  begins  from  such  actual  in  combination  with  the  word  *  coal,' 
prior  use ;  nor  does  the  right  to  pro-  as  a  name  or  trade-mark  for  any  kind 
tection  extend  beyond  the  actual  use  of  of  coal,  and  it  is  the  combination  of 
the  device.  Hence,  the  use  of  it  on  one  the  word  *  Lackawanna '  with  the  word 
particular  article  of  manufacture  or  *  coal '  that  constitutes  the  trade-mark, 
merchandise,  will  not  prevent  another  to  the  exclusive  use  of  which  they  as- 
from  using  it  on  another  and  different  sert  a  right.  .  .  .  Words  in  corn- 
class  of  articles,  the  rule  being  strictly  mon  use,  with  some  exceptions,  may 
applied  that  the  right  to  protection  in  be  adopted,  if,  at  the  time  of  their 
equity  is  limited  to  the  prior  use  of  the  adoption,  they  were  not  employed  to 
symbol  by  the  owner."  See  also  Part-  designate  the  same,  or  like  articles  of 
ridge  v.  Menck,  a  Barb.  Ch.  (N.  Y.)  production.  .  .  .  But  though  it  is 
loi ;  47  Am.  Dec.  281.  not  necessary  that  the  word  adopted 

In  McLean  v.  Fleming,  96  U.  S.245,  as  a  trade  name  should  be  a  new  crea- 

Clifford,  J.,  said  :  **  Words  or  devices,  tion,  never    before    known    or   used, 

or  even  a  name  in  certain  cases,  may  there  are  some  limits  to  the  right  of 

be  adopted  as  trade-marks  which  are  selection.    .    .    .    We  are  therefore  of 

not  the  original  invention  of  the  party  opinion    that  the  defendant    has   in- 

who  appropriates  the  same  to  that  use;  vaded  no  right  to  which  the  plaintiffs 

and  courts  of  equity  will  protect  the  can  maintain  a  claim.    By  advertising 

proprietor  against  any  fraudulent  use  or  and    selling    coal    brought   from   the 

imitation  of  the  device  by  other  dealers  Lackawanna   Valley  as    Lackawanna 

or  manufacturers.  Property  in  the  use  coal,  he  has  made  no  false  representa- 

of  a  trade-mark,  however,  bears  very  tion,  and  we  see  no  evidence  that  he 
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by  the  first  user,  prior  to  its  adoption  by  the  person  who  asserts 
title  to  it* 

7.  Geographical  Terms — a.  General  Rule  in  the  United 
States. — It  must  be  considered  as  settled  in  the  United  States^ 
that  no  one  can  apply  the  name  of  a  district  of  country  to  an 
article  of  commerce,  and  thereby  acquire  such  an  exclusive  right 
to  the  application  as  to  prevent  others  inhabiting  the  district 
or  dealing  in  similar  articles  coming  from  the  district  from  truth- 
fully using  the  same  designation.  The  nature  of  geograph- 
ical names  is  such  that  they  cannot  point  to  the  origin  (personal 
origin)  or  ownership  of  the  articles  of  trade  to  which  they  are 
applied.  They  point  only  to  the  place  of  production,  not  to  the 
producer,  and  could  they  be  appropriated  exclusively,  their  ap- 
propriation would  result  in  mischievous  monopolies.  Many  of 
the  older  cases  held  that  a  resident  of  a  locality  had  rights  in  the 

has  attempted  to  seU  his  coal  as  and  use  since  that  time,  nor  but  that  the 

for  the  coal  of  the  plaintiffs.'*  defendants  use  that  name  in  connection 

1.  Abandonment. — In    Menendez   v,  with  that  kind  of  packing,  not  of  the 

Holt,  128  U.  S.  514,  Fuller,  C.  J.,  said:  orator's  make,  in  trade;  nor  but  that 

•*  Thej  used  the  words    La  Favorita,*  a    firm   known  as  Sellers  Bros,  gave 

to  designate  flour  selected  by  them,  in  that  name  to  a  kind  of  steam -packing 

the  exercise  of  their  best  judgment,  as  patented  by  William  Beschke  in  1872, 

equal  to  a  certain   standard. and  used  it  in  connection  with 

These  views  dispose  of  two  of  the  de-  that  packing  until  early  in  1874.    *    •    * 

fenses  specifically  urged  on  behalf  of  The  use  of  that  name  by  Sellers  Bros, 

appellants,  and  we  do  not  regard  that  was  so  long  ago,  and  so  limited,  that  it 

of  prior  public  use,  even  if  it  could  be  cannot  fairly   be  considered   to   now 

properly,  considered  under  the  plead-  have  any  effect  upon  the  indication  bv 

ings,  as  entitled  to  any  greater  weight,  it  of  the  source  of  goods  to  which  it 

Evidence  was  given  to  the  effect  that  has  for  so  many  years  been   applied, 

from  1857  to  i860  the  words  *  La  Fa-  .    .    .     Still,  if  the  plaintiff  adopted 

▼orita '  were  occasionally  used  in  St.  the  name  on  account  of  value  which  it 

LfOuis  by  Sears  &  Co.,  then  manufac-  had  acquired  from  its  use  by  Sellers 

turing  in  that  city,  as  designating  a  Bros.,  he  would  not  appear  to  have  any 

particular  flour ;  but  the  witnesses  were  just  right  to  it  now  which   a  court  of 

not  able  to  testify  that  any  had  been  equity  ought  to  protect.     But  Sellers 

on  sale  there  under  that  brand  (unless  Bros,  terminated  their  contract  with 

it  were  that  of  Holt  &  Co.),  for  upwards  the  patentee,  apparently  on  account  of 

of  twenty  years.    The  use  thus  proven  its  unprofitableness.    The  plaintiff  did 

was  so    casual  and  such  little  impor-  not  take  up  that  manufacture,  but  com - 

tance  apparently  attached  to  it,  that  it  menced  making  a  different  kind,  and 

is  doubtful  whether  Sears  &  Co.  could  there  is  not  enough  in  the  case  to  show 

at  any  time  have  successfully  claimed  that  he  appropriated  the  name  wrong- 

the  words  as  a  trade- mark,  and,  at  all  fully  when  he  took  it.    On  the  whole 

events,  such  use  was  discontinued  be-  case,  as  it  now  stands,  the  orator  ap- 

fore    Holt    &    Co.  appropriated  the  pears  to  be  entitled  to  the  injunction 

words  to  identify  their  own  flour,  and  asked." 

there  was  no  attempt  to  resume  it."  In   Atlantic  Milling  Co.  v,   Robin- 

In  Symonds  v.  Greene,  28  Fed.  Rep.  son,  20   Fed.   Rep.    217,   Wallace,   J., 

834,  Wheeler,  J.,  said :  "  This  is  a  mo-  said :  "  The  right  to  the  exclusive  use 

tion  for  a  preliminary  injunction  to  re-  of  a  word  or  symbol  as  a  trade-mark 

strain   the  use  of  the  word  '  Eureka '  is  inseparable  from  the  right  to  make 

in  trade,  in  connection  with  steam  and  and  sell  the  commodity  which  it  has 

hydraulic  packing.     There  is  no  ques-  been  appropriated  to  designate  as  the 

tion  but  that  the  orator  commenced  production  or  article  of  the  proprietor, 

using  that  name  for  packing  made  by  It  may  be  abandoned  if  the  business  of 

him  in  1875,  ^°^  ^^^  continued  that  the  proprietor  is  abandoned.     It  may 
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become  identified  with  the  place  or  408,  Morris,  C,  said :  **  It  (the  corn- 
establishment  where  the  article  is  plaint)  alleges  that  Joseph  Ingels  de- 
manufactured  or  sold,  to  which  it  has  vised  and  adopted  the  word  *  Hoosier  * 
been  applied,  so  as  to  designate  and  as  a  trade-mark  in  the  year  1857,  and 
characterize  the  article  as  the  produc-  that  he  was  then  engaged  in  the  man- 
tion  of  that  place  or  establishment,  ufacture  and  sale  of  grain  drills,  and 
rather  than  of  the  proprietor."  then,  and  continuously  thereafter,  until 

In  Mouson  v.  Boehm,  36  Ch.  Div.  the  37th  day  of  January,  1877;  that 
398,  Chitty,  J.,  said:  **But  it  appears  he  used  on  said  drills,  by  him  manu- 
to  me  that  Mr.  Boehm  has  established,  factured  and  sold,  as  a  trade-mark  and 
first,  that  he  did  acquire  a  trade-mark,  name  to  designate  the  particular  drill 
which  became  his  property  in  con  nee-  by  him  made  and  sold,  the  word 
tion  with  toilet  soap,  and  then  the  'Hoosier.'  That  on  the  27th  day  of 
question  arises  on  that  whether  he  ever  February,  1877,  the  said  Ingels  trans- 
abandoned  it.  .  .  .  N  o  w,  on  the  ferred  and  assigned  to  the  appellant  all 
question  of  abandonment,  it  appears  to  of  said  letters,  patents,  .  .  .  and  also 
me  that  intention  to  abandon  must  be  all  the  right  to  and  property  in  said 
shown.  There  are  some  analogous  trade-mark  which  he  then  had  or  owned, 
cases  in  law,  such  as  the  case  of  an  and  the  exclusive  right  to  use  said  trade- 
easement.  Mere  non-user  of  an  ease-  mark  upon  grain  drills,  .  .  .  that 
ment,  like  a  right  to  foul  a  stream,  for  ever  since  she  became  the  owner  of  said 
a  considerable  period  of  years,  would  trade-mark,  the  said  Hoosier  Drill 
not  be  sufficient  to  prove  an  intention  Company  has  been  engaged  in  the  man- 
to  abandon  it.  But  if,  as  in  the  case  of  ufacture  and  sale  of  grain  drills,  similar 
Crossley  v,  Lightowler,  i  L.  R.,  2  Ch.  in  appearance  .  .  .  with  the  trade- 
478,  the  person  who  was  entitled  to  mark  of  the  appellant  affixed.  It  is 
such  an  easement  as  fouling  a  stream,  insisted  by  the  appellees  that  .  .  . 
has  not  only  ceased  from  using  it  for  assignor  .  .  .  had  abandoned  the 
a  period  of  twenty  years,  but  at  the  business  •  .  .  from  the  20th  day  of 
same  time  has  allowed  the  mill,  in  re-  March,  1876,  until  and  after  the  27th 
spect  of  which  the  right  is  claimed,  to  day  of  February,  1877.  Assuming  that 
fall  into  ruins,  or  has  pulled  it  down,  Joseph  Ingels  had  adequately  appro- 
the  court  would  infer,  from  the  circum-  priated  the  word  *  Hoosier  '  as  a  trade- 
stances,  an  intention  to  abandon  the  mark,  which,  as  before  remarked,  is 
right  which  had  been  previously  ex-  hardly  questioned  by  the  appellees,  that 
ercised.  In  substance,  therefore,  the  he  had,  as  stated  •  .  .  ceased  from 
question  of  abandonment  is  one  of  in-  the  20th  of  March,  1876,  until  the  27th 
tention  to  be  inferred  from  the  facts  of  of  February,  1877,  to  manufacture  and 
the  particular  case."  sell  the  grain  drills  to  which  he  had 

In    Gray    v.    Taper-Sleeve    Pulley  been  for  years  accustomed  to  affix  the 

Works,  16  Fed.  Rep.  436,  Acheson,  J.,  word  as  a  trade-mark,  can  it  be  fairly 

said :  '*  The  present  case  turns  upon  and  legally  inferred  that  he  had,  by  such 

the  determination  of  the  question.  Had  temporary  suspension  of  the  business. 

Gray  the  right  to  assume  the  exclu-  abandoned  to  the  public  his  right  to  and 

sive  use  of    the  name  *  Taper-Sleeve  property  in  the  trade-mark?     We  think 

Pulley  Works '  as  a  business  designa-  not..    The  question  of  abandonment  is 

tion?    And  why   not?     True,   it  did  one  of  intention,  and  the  burden  of  es- 

not  originate  with  him,  but  this  of  it-  tablishing  it  lies  upon  the  party  who 

self    is    an    immaterial    circumstance,  affirms  it.    .    .     .     In  view  of  these 

Delaware,  etc..  Canal  Co.  v.  Clark,  13  facts,  it  cannot  be  inferred,  from  less 

Wall.  (U.  S.)  322.    It   did,  however,  than  a  year's  suspension  of  the  business 

originate  with  his  predecessor  in  busi-  by  Ingels,  that  he  intended  to  abandon 

ness,   A.  B.   Cook,  Jr.,  and  whatever  either  the  business  or  his  right  to  said 

right  he  may   have  acquired  therein  trade-mark.    The  suspension  must  be, 

impliedly  passed,  I  incline  to  think,  to  presumptively  at  least,  attributed  to  in- 

Willard,  the  sheriff's  vendee,  and  from  disposition  or  inability,  rather  than  to 

him  to  Gray.     Kerr   Inj.  479.     But  if  an  intention  to  abandon  valuable  rights, 

not.  Cook  having  abandoned  the  name,  Browne  says  that  the  question  of  aban- 

Gray  had  the  right  to  appropriate  it  donmentisoneof  intention,  and  that  *  A 

(Browne,  Trade-marks,  %^  676,677),  if  person  may  temporarily  lay  aside  his 

it  could  be  lawfully  selected  as  a  trade  mark,  and  resume  it,  without  having  in 

name."  the  meantime  lost  his  property  in  the 

In  Julian  v.  Hoosier  Drill  Co.,  78  Ind.  right  of  user.    Abandonment,  being  in 
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name  of  the  same  which  would  entitle  him  to  enjoin  any  per- 
son not  residing  therein  from  using  it  to  his  injury,  and  for  the 
purpose,  or  with  the  danger,  of  deceiving  the  public.  But  these 
cases  are  considerably  weakened  by  a  recent  decision  wherein  the 
general  doctrine  is  laid  down  that  before  a  claimant  to  a  trade-mark 
can  enjoin  another  using  the  same  without  his  license,  he  must 
show  that  either  he  or  others  joined  with  him  in  the  suit,  or  who 
could  be  joined  with  him,  have  an  exclusive  right  to  employ  the 
particular  trade-mark  for  the  particular  purpose,  and  that  this 
state  of  facts  can  never  exist  in  the  case  of  a  geographical  term 
which  represents  such  a  district  or  place  that  others  might  with 
equal  right  establish  a  similar  business  at  the  same  place,  and 
designate  their  goods  truthfully  as  emanating  from  that  particular 
place.* 

the  nature  of  a  forfeiture,  must  be  In  Amoskeag  Mfg.  Co.  v.  Spear,  2 
strictly  proven.'  It  is  incumbent  upon  Sandf.  (N.  Y.)  599,  Duer,  J.,  said: 
those  alleging  the  defense  of  abandon-  •  **  He,  who  affixes  to  his  own  goods  an 
ment  to  show  that  the  right  had  been  imitation  of  an  original  trade-mark,  by 
relinquished  to  the  public  by  clear  and  which  those  of  another  are  distin- 
unmistakable  evidence.  Browne  on  the  guished  and  known,  seeks,  by  deceiving 
Law  of  Trade-Marks,  §  681 ;  Dental  the  public,  to  divert  and  appropriate 
Vulcanite  Co.  v,  Wetherbee,  3  Fish,  to  his  own  use,  the  profits  to  which  the 
Pat.  Cas.  87.  We  think  the  delay,  under  superior  skill  and  enterprise  of  the 
the  circumstances,  will  not  preclude  her  other  had  given  him  a  prior  and  exclu- 
from  this  relief.  She  did  not  intend  to  sive  title.  .  .  .  The  allegation  that 
abandon,  and  therefore  has  not  aban-  there  has  been  such  an  acquiescence 
doned,  her  right,  as  to  the  future,  to  the  for  some  years  on  the  part  of  the  plain- 
exclusive  use  of  her  property  in  the  tiffs  in  the  conduct  of  the  defendants, 
trade-mark.  Inability  may  prevent  the  as  to  bar  the  former  from  the  relief  they 
use  of  the  mark,  but  it  will  not  confer  now  seek,  I  cannot  regard ;  not  only  is 
upon  others  the  right  to  use  it,  or  con-  the  allegation  sufficiently  disproved, 
stitute  an  abandonment."  but  I  am  satisfied  that  the  doctrine  of 
In  Blackwell  v.  Dibrell,  14  Pat.  Off.  acquiescence,  operating  as  an  absolute 
Gaz.  633,  Hughes,  J.,  said:  "That  surrender  of  an  exclusive  right,  is  in- 
whatever  title  Wright  had  to  the  use  applicable  to  the  case.  The  consent 
of  the  word  'Durham'  after  leaving  of  a  manufacturer  to  the  use  of  imita- 
Morris,  in  or  about  the  year  1861,  was  tion  of  his  trade*  mark  by  another,  may, 
lost  by  non-use,  his  disuse  continuing  perhaps,  be  justly  inferred  from  his 
through  a  period  of  probably  eight  or  knowledge  and  silence ;  but  such  a  con- 
nine  years  after  he  left  the  vicinity  of  sent,  whether  expressed  or  implied, 
Durham's ;  and,  second,  that,  during  when  purely  gratuitous,  may  certainly 
this  long  period  of  disuse,  the  brand  of  be  withdrawn,  and  when  implied,  it 
'  Durham  Smoking  Tobacco '  acquired  lasts  no  longer  than  the  silence  from 
a  definite  and  peculiar  meaning  with  which  it  springs ;  it  is  in  reality  no 
dealer  and  consumers.  .  .  .  But  he  more  than  a  revocable  license." 
did  abandon  its  use;  he  stood  by  for  1.  Delaware,  etc..  Canal  Co. 7\ Clark, 
some  eight  years  and  allowed  a  pecul-  13  Wall.  (U.  S.)  327.  In  New  York, 
iar  commercial  and  local  signification  etc..  Cement  Co.  v,  Coplay  Cement 
to  attach  to  the  word  *  Durham,'  as  Co.,  44  Fed.  Rep.  277,  a  cement  manu- 
descriptive  of  smoking  tobacco,  and  facturer,  a  resident  of  Rosendale,  New 
not  until  after  that  local  and  commer-  Tork^  sought  to  enjoin  a  non-resident 
cial  signification  had  come  to  identify  manufacturer  of  cement  from  using 
the  tobacco  labeled  with  the  word  all  the  same  name  to  designate  his  goods. 
over  the  country.  .  .  .  That  the  It  was  held  that  a  geographical  name 
right  to  use  a  trade- mark  may  be  lost  cannot  be  protected  as  a  trade-mark, 
by  abandonment  or  disuse,  is  too  clear  even  where  the  defendant  is  not  a  resi- 
to  need  argument  or  the  support  of  dent  of  the  district  or  city  described 
authority."  by  the  name,  and  where  goods  made  at 
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the  particular  locality  have  acquired  a  City,  adopted  the  word  ** Astral"  as  a 

particular  name  and  reputation,  and  trade-mark  in  1869.     In  1881,  the  de- 

the  use  of  a  name  by  a  manufacturer  fendant,  an  oil  refiner  at  Oil  City,  Pa., 

not  residing  in  the  locality  is  a  clear  built    an    oil    refinery  and  called    it 

fraud  upon  the  manufacturers  who  do  Astral  Refinery.    The  railroad  located 

reside  there  and  liable  to  deceive  the  a  station  at  the  factory  and  called  it 

public  to  its  injury.     It  is  a  case  of  Astral.    The  government  established 

damnum  absque  injuria.     Mr.  Justice  a  postoftice  and  called  it  Astral,  and  a 

Bradley  said :   **  If  a  person   seeks  to  small  town  grew  up  around  the  fac- 

restrain  others  from  using  a  particular  tory,  and  was  called  Astral.    The  word 

trade-mark,   trade   name,  or  style  of  Astral   had   previously   been   used   to 

goods,  he  must  show  that  he  has  an  ex-  designate  a  lamp,  an  *' Astral  Lamp.'* 

elusive  ownership  or  property  therein.  It  was  held  that  whatever  rights  the 

To  show  that  he  has  a  mere  right  in  plaintiff  might  have  had  in  the  word, 

common  with  others  is  not  enough."  the  defendant,  manufacturing  at  a  town 

In  Southern  White  Lead  Co.  i'.  Coit,  known  as  Astral,  could  not  be  enjoined 
39  Fed.  Rep.  492,  Blodgett,  }.,  sustains  from  using  the  name  as  a  trade- mark 
"Southern"  and  "South  Western  for  his  oil.  Pratt  Mfg.  Co.  v.  Astral 
White  Lead  St.  Louis,"  as  a  trade-  Refining  Co.,  27  Fed.  Rep.  492.  This 
mark.  This  case  rests  rather  upon  the  case  was  dismissed  on  appeal  to  the 
complainant's  rights  in  the  arbitrarily  supreme  court  under  the  loth  rule,  156 
selected  words,  "  Southern  White  Lead  U.  S.  647;  but  it  would  probably  have 
Co."  and  "  South  Western  White  been  sustained  on  theground  of  estop- 
Lead,"  than  upon  any  rights  which  pel,  after  the  plaintiff  had  permitted 
the  complainant  had  in  the  word  "  St.  the  name  to  become  geographical  it 
Louis."  was  too  late  to  complain. 

In  Evans  v.  Von  Lear,  32  Fed.  Rep.  In  Southern  White  Lead  Co.  t/. 
163,  Colt,  J.,  said :  "  In  the  absence  of  Cary,  25  Fed.  Rep.  125,  an  injunction 
fraud,  the  complainants  cannot  enjoin  was  granted,  notwithstanding  the  fact 
the  defendant  from  the  use  of  a  geo-  that  the  word  "  St.  Louis  "  was  used  as 
graphical  name.  .  .  .  The  fact  that  a  part  of  the  company  name ;  but  the 
such  use  by  another  person  may  cause  combination  of  the  words,  "  Southern 
the  public  to  make  a  mistake  as  to  the  St.  Louis  "  and  "  Southern  Company 
origin  or  ownership  of  the  product,  can  St  Louis  "  were  the  name  of  the  corn- 
make  no  difference,  if  it  is  true  in  its  plainant  corporation  and  to  a  great  ex- 
application  to  the  goods  of  one  as  to  tent  fanciful,  besides  which  the  court 
the  other.  Purchasers  may  be  mis-  says  the  brand  used  by  the  defendants 
taken,  but  they  are  not  deceived  by  is  so  like  the  complainant's  as  to  in- 
false  representation,  and  equity  will  duce  the  public  to  mistake  the  one  for 
not  enjoin  against  telling  the  truth.  It  the  other. 

is  manifest,  then,  that  to   entitle   the  In  Glendon  Iron  Co.  t;.  Uhler,  75  Pa. 

complainants  to  any  of  the  relief  sought  St.  467 ;  15  Am.  Rep.  599,  **  Glendon  " 

by    this    bill,    some    fraud    must    be  was  the  name  of  the  town  in  which  the 

proved."  business  of  both  complainant  and  de- 

In  Anheuser-Busch  Brewing  Co.  v,  fendant  was  carried  on.     It  was  con- 

Piza,  24  Fed.  Rep.   149;  148  P.  &  S.,  tended  by  the  appellant,  that  this  case 

Wallace,  J.,  said :  "Although  the  com-  was  taken  out  of  the  general  rule,  inas- 

plainant    cannot    have    an    exclusive  much  as  the  trade-mark  was  adopted 

property  in  the  words  *  St.  Louis '  as  a  prior  to  the  incorporation  of  the  bor- 

trade-mark,  or  an  exclusive  right  to  ough,  and  before  there  was  any  town 

designate   its  beer  by  the   name  '  St.  in   that  place.     But  the  court  said : 

Louis  Lager  Beer,'  yet,  as  its  beer  has  "  We  see  nothing  in  the  facts  of  this 

always  been  made  at  that  city,  its  use  case    ...    to  take  it  out  of  the  gen- 

of  the  designation  upon  its  labels  is  eral  rule,  which  denies  to  one  the  ex- 

entirely  legitimate ;  and  if  the  defend-  elusive   use,  as  a  trade-mark,  of   the 

ant  is  diverting  complainant's  trade,  by  name  of  the  town  in  which  the  same 

any  practices  designed  to  mislead  its  kind  of  goods  are   manufactured'  by 

customers,  whether  these  acts  consist  others.  The  commission  of  a  lawful  act 

in  simulating  its  labels,  or  representing  does  not  become  actionable,  although  it 

in  any  other  way  his  products  as  those  may  proceed  from  a  malicious  motive." 

of  the  complainant,  the  latter  is  en-  The  underlying  ground  of  this  case  is 

titled  to  protection."  like  that  of  Pratt  or  Astral  v.  Estoppel, 

Pratt,  a  refiner  of  oil  in  New  York  27   Fed.  Rep.  492.    There  was  a  time 
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b.  The  English  Rule. — The  rule  has  been  long  established 
in  England  that  a  defendant  will  not  be  permitted  to  state  the 
origin  or  ownership  of  his  own  goods  in  any  manner,  true  or  false, 
which  will  enable  him  to  impose  upon  the  public  and  sell  his 
goods,  as  and  for  those  of  another.  This  rule  has  been  applied 
to  geographical  terms,  and  defendants  have  been  frequently  re- 
strained from  falsely  employing  such  terms  when  they  were  not 
residents  of  the  particular  locality  indicated  thereby,  and  in  some 
cases  the  courts  have  gone  so  far  as  to  restrain  a  resident  from 
using  the  name  of  the  town  where  he  did  business,  as  a  designa- 
tion for  his  goods,  when  another  had  previously  employed  the 
same  name  upon  similar  goods  and  had  established  a  reputation 
therefor,  and  the  use  by  the  defendant  of   the  name  gave  rise 

when    the    complainant  might    have  Gaz.  442,  Collins,  J.,  said:  **  Defend - 

saved  its  rights ;  but  having  lost  them,  ant  selected  the  name  *  Columbia  Ho- 

thej  cannot  be  asserted.  tel,'  for  the  name  of  the  hotel  run  bj 

In  Lea  v.  Wolf,  15  Abb.  Pr.  N.  S.  (N.  him  in  Chicago.    The  name  had,  prior 

Y.  Supreme  Ct.)  5,  Fancher,  J.,  said :  to  that  time,  been  used  by  the  com- 

**As  a  general    rule,    geographical  plainant  to  designate  his  hotel,  and  he 

names  cannot  be  appropriated  as  trade-  files  this  bill  to  enjoin  defendant  from 

marks,  but  the  rule  has  its  exception,  further  use.     There  are  only  two  ques- 

wbere  the  intention  in  the  adoption  of  tions  tobe  considered  on  the  exceptions 

the  descriptive  word  (by  the  second  to  the   master's  report,  all  the  other 

user)  is  not  so  much  to  indicate  the  allegations  of  the  bill  being  sustained 

place  of  manufacture  as  to  intrench  bj  the  evidence.    The  first  is  the  de- 

upon  the  previous  use  and  popularity  fense  of  laches ;  the  second  is  the  name 

of  another's  trade- mark."  *  Columbia,' a  geographical  name  and 

In  Newmann  v.  Alvord,  51  N.  Y.  not  subject  to  exclusive  appropriation 
189;  10  Am.  Rep.  588,  Earl,  T.,  said:  by  any  person.  The  court  finds,  as  to 
"  Yet  it  is  quite  clear  that  the  plaintiffs,  the  first  proposition,  that  the  complain- 
upon  the  facts,  are  entitled  to  protection  ant  has  not  been  guilty  of  laches.  As 
against  the  defendant.  It  is  sometimes  to  the  second  proposition,  it  will  be 
said  in  the  cases  to  which  our  attention  necessary  to  consider  somewhat  critic- 
has  been  called  that  the  claimant  to  a  ally  the  sense  in  which  the  word  *  CoU 
trade-mark,  must  have  the  exclusive  umbia '  is  used.  It  is  a  collective  noun 
right  to  it.  This  form  of  expression,  I  and  is  here  used  in  apposition.  A  noun 
apprehend,  is  not  strictly  accurate ;  the  or  adjective,  to  come  within  the  rule 
right  must  be  exclusive  against  the  de-  against  the  appropriation  of  a  geo- 
fendant.  It  is  generally  sufficient  in  graphical  name,  must  be  5111  ^i^ff^rij  and 
such  cases  if  the  plaintiffs  have  the  not  collective.  To  illustrate:  German, 
right,  and  the  defendant  has  not  the  Swedish  and  French  are  sui  generis^ 
right  to  use  it.  The  principle  upon  carry  a  fixed  and  definite  meaning  to 
which  the  relief  is  granted  is,  that  the  all  minds,  under  all  circumstances,  re- 
defendant  shall  not  be  permitted,  by  the  fer  to  particular  countries,  and  used  in 
adoption  of  a  trade-mark  which  is  un-  connection  with  a  noun,  their  meaning 
true  and  deceptive,  to  sell  his  own  goods  can  never  be  mistaken.  They  are  the 
as  the  goods  of  the  plaintiff,  thus  injur-  only  adjectives  that  can  be  directly  used 
ing  the  plaintiff  and  defrauding  the  to  express  the  fact  that  any  commodity 
plaintiff."  or  manufactured  article  of  the  country 

See  also  Pike  Mfg.  Co.  v.  Cleveland  in  question,  or  that  the  business  there 

Stone  Co.,  35  Fed.  Rep.  896;  Lea  t;.  carried- on  is  conducted  in  accordance 

Wolf,  13  Abb.  Pr.N.S.  (N.Y.  Supreme  with   the  customs  of   the  country  to 

Ct.)  391 ;  Brooklyn  White  Lead  Co.  v.  which    the     adjectives    refer.    Other 

Masury,  25  Barb.  (N.  Y.)  416;  Wolfe  v.  nouns  and  adjectives,  while  in  a  loose 

Goulard,  18  How.  Pr.  (N.  Y.  Supreme  sense  geographical,  are  not  in  fact  so. 

Ct.)  64;   Canedee  v.  Deere,  10  Am.  It  is  true  that  in  Bolander  r.  Peterson, 

Law  Reg.  N.  S.  694.  136  111.  215,  the  court  says  :  *  A  generic 

In  Whitfield  v.  Loveless,  64  Pat.  Off.  name,  or   merely  descriptive  of   the 
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to  danger  that  his  goods  might  be  sold  for  those  of  the  complain- 
ant. It  is  thought  that  the  distinction  between  the  English  and 
American  rule  will  be  found  in  the  fact  that  in  England^  if  the 
court  finds  from  the  evidence  that  the  geographical  name  used  as 
a  trade-mark  has  by  long  and  extensive  use  acquired  a  secondary 
meaning,  which  causes  it  to  indicate  to  the  public,  not  only  the 
locality  at  which  the  goods  are  made,  but  also  their  ownership 
and  origin,  the  geographical  term  will  be  protected  as  a  trade- 
mark, the  defendant  being  permitted,  however,  to  state  the  truth- 
ful origin  of  his  goods  in  such  a  manner  as  to  avoid,  as  far  as 
possible,  all  danger  of  deceiving  the  public  and  causing  them  to 
buy  his  goods  as  and*  for  those  of  the  first  user.* 

article  made  or  sold,  or  its  qualities,  in-  the  word  *  Columbia '  is  a  fanciful 
gredients,  or  characteristics,  and  which  name;  that  the  person  first  selecting  it 
may  be  applied  truthfully  by  other  mak-  is  entitled  to  its  use,  for  the  reason  that 
ers  or  dealers,  is  not  entitled  to  pro-  by  its  selection  and  exclusive  use  no 
tection  as  a  trade-mark.' "  In  conclusion  monopoly  is  created,  and  on  the  further 
the  court  says  :  '*  Moreover,  as  we  have  broad  legal  ground  that  that  which  is 
before  seen,  to  constitute  such  trade-  prior  in  time  is  first  in  right.  Exp. 
mark  or  name  as  wUl  give  the  first  who  Mississippi  Glass  Co.,  64  Pat.  Off,  Gaz. 
applies  the  same  the  exclusive  right  to  713,  and  cases  cited;  Osgood  v.  Alien, 
its  use,  it  must  not  be  such  as  will  i  Holmes  (U.S.)  185;  New  York  Law 
merely  indicate  the  composition  or  J.  May  31st,  1890." 
quality  of  the  article  to  which  it  is  ap-  1.  In  Wotherspoon  v,  Currie,  L.  R., 
plied,  or  to  the  particular  country  or  5  H.  L.  Cas.  508,  Lord  Chancellor 
district  where  produced  or  manufac-  said:  '*  Now  what  is'Glenfield?'  Glen- 
tured.  The  reason  of  the  rule  is  clearly  field  is  not  a  town  like  Burton  upon 
this,  that  a  generic  name  is  not  to  be  Trent,  from  which  ale  is  named  and  in 
used  where  every  person  is  equally  en-  which  there  are  many  manufacturers 
titled  to  its  use,  the  design  of  the  law  of  the  so-called  *  Burton  Ale.'  Nor  is  it 
being  not  to  foster  monopolies,  or  to  a  place  which  has  any  special  circum- 
tolerate  their  existence ;  but  where  a  stances  connected  with  it  which  would 
name,  although  generic  and  geograph-  make  the  starch  manufactured  there 
ical,  does  not  indicate  that  the  business  particularly  good.  But  it  simply  hap- 
there  carried  on  is  to  be  patronized  by  pened  that  this  starch  was  manufac- 
the  people  of  any  particular  locality,  tured  at  the  place  called  Glenfield, 
or  that  any  specific  product  is  there  to  which  is  really  only  a  place  of  about 
be  sold,  or  any  particular  language  is  sixty  inhabitants.  It  is  not  a  parish,  it 
there  to  be  spoken,  it  cannot  be  a  gen-  is  not  a  hamlet,  it  is  not  a  district  of  anj 
eric  or  geographical  name  within  the  special  character;  but  it  was  an  estate 
meaning  of  the  rule.  In  the  selection  of  that  name  upon  which  some  people 
of  the  word* Columbia 'the complain-  seem  to  have  erected  some  houses  or 
ant  chose  merely  a  fanciful  name.  It  manufactories."  L.  Westbury  said : 
indicates  no  people,  no  locality,  no  *'  I  take  it  to  be  clear  from  the  evi- 
particular  service  which  his  hotel  will  dence,  that,  long  antecedently  to  the 
render.  It  does  not  hold  out  the  idea  operations  of  the  respondent,  the  word 
that  people  patronizing  his  hotel  will  *Glenfield'  had  acquired  a  secondary- 
have  any  accommodations  or  ad  van-  signification  or  meaning  in  connection 
tages  different  from  those  offered  by  with  a  particular  manufacture — in 
any  other  hotel.  So  that,  in  the  case  short,  it  had  become  the  trade  denomi- 
cited,  in  the  selection  of  this  name,  it  is  nation  of  the  starch  made  by  the  ap- 
not  such  as  to  indicate  the  composition  pellants.  It  was  wholly  taken  out  of 
or  quality  of  the  article  to  which  it  is  its  ordinary  meaning,  and  in  connec- 
applied  or  the  particular  country  or  tion  with  starch  had  acquired  that 
district  where  produced  or  manufac-  peculiar  secondary  signification  to 
tured,  or  to  indicate  the  particular  man-  which  I  have  referred.  The  word 
ner  in  which  the  business  is  there  car-  *  Glenfield,'  therefore,  as  a  denomina- 
ried  on.      The  court  finds,  then,  that  tion  of  starch,  has  become  the  prop- 
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ertj  of  the  appellants.     It  was  their  ing  ale  there,  had  an  equal  right  to  use 

right  and  title  in  connection  with  the  the  word  "  Stone  **  to  designate  their 

starch.''  place  of  manufacture. 

In  Montgomery  v.  Thompson,  64  L.  As  a  general  proposition  this  argu- 
J.  R.  N.  S.  749,  Lord  Herschell  said :  ment  was  not  denied,  but  the  court 
**  The  respondents  have  carried  on  busi-  says  :  "  The  respondents  are  entitled  to 
ness  as  brewers  at  Stone,  in  the  county  ask  that  a  rival  manufacturer  shall  be 
of  Stafford,  a  town  of  six  or  seven  prevented  from  selling  his  ale  under 
thousand  inhabitants,  for  upwards  of  a  such  a  designation  as  to  deceive  the 
century.  There  have  been,  practically  public  into  the  belief  that  they  are  ob- 
speaking,  no  other  breweries  carried  on  taining  the  ale  of  the  respondents,  and 
there.  The  ales  manufactured  by  the  he  ought  not  the  less  to  be  restrained 
respondents  have  gained  a  high  repu-  from  doing  so  because  the  practical 
tation,  and  although  in  advertising  them  effect  of  such  restraint  may  be  much 
the  name  of  Joule  &  Co.,  under  which  the  same  as  if  the  persons  seeking  the 
the  brewing  business  was  carried  on,  injunction  had  a  rieht  of  property  in  a 
has  generally  been  associated  with  the  particular  name.  It  seems  to  me  idle 
words  *  Stone  Ale,'  yet,  it  is,  I  think,  be-  to  argue  that  it  is  against  public  inter- 
yond  dispute  that  the  respondent's  ales  est  to  permit  a  monopoly  of  the  use 
have  become  known  to  the  market  and  of  the  name  of  a  town  for  trade  pur- 
to  the  public  under  the  terms  ^  Stone  poses  when  the  only  effect  of  allowing 
Ales '  or  *  Stone  Ale,'  the  latter  being  its  use  by  the  person  and  for  the  pur- 
exclusively  applied  to  a  particular  qual-  pose  sought  to  be  restrained,  would  be 
ity  of  beer,  and  any  one  asking  for  to  deceive  the  public." 
'Stone  Ales 'or  *  Stone  Ale'  would  de-  Lord  Hannen  said  :  "  I  think"  the 
sire  to  be  supplied,  and  expect  to  be  evidence  **  ought  to  satisfy  your  lord- 
supplied,  with  the  ale  manufactured  by  ships  that  the  respondents'  goods  had 
the  respondents.  The  appellant,  who  acquired  bj*  long  usage,  the  name  of 
is  a  licensed  victualer  owning  public  *  Stone  Ale '  and  *•  Stone  Ales ;'  that 
houses  in  Liverpool,  has  recently  es-  that  name  does  not  merely  convey  the 
tablished  a  brewery  at  Stone.  The  idea  that  the  beer  was  manufactured 
court  below  came  to  the  conclusion  at  Stone,  but  that  it  was  of  the  re- 
that  he  intended  to  use  the  terms*  Stone  spondents'  manufacture.  The  appel- 
Ale '  and  '  Stone  Ales '  in  connection  lant  is  undoubtedly  entitled  to  brew 
with  liquor  of  his  own  manufacture,  ale  at  Stone  and  to  indicate  that  it  was 
with  a  view  of  leading  to  the  belief  that  manufactured  there;  but  there  are  vari- 
the  ales  he  sold  were  those,  which,  as  I  ous  means  of  stating  that  fact  without 
have  said,  had  become  known  to  the  using  the  name  which  has  now  be- 
market  and  the  public,  and  thus  obtain-  come  the  designation  of  the  respond- 
ing advantage  of  the  reputation  which  ents'  ale." 

the  respondents'  ales  had  acquired.  An  In  Lee  v,  Haley,  L.  R.,  5  Ch.  App. 

injunction  was  accordingly  granted  on  161,  Giffard,  L.  J.,  said  :  "I  agree  that 

the  application  of  the  respondents,  re-  there  is  no  property  in  the  name  *  Gui- 

straining  the  defendant  from  carrying  nea  Coal  Company,'  but  the  principle 

on  business  of  a  brewer  at  Stone,  under  upon  which  the  cases  upon  this  subject 

the  style  of  •  Stone  Brewery,'  or  *  Mont-  proceed  is,  not  that  there  is  property  in 

gomery's  Stone  Brewery,' or  under  any  the  word,  but  that  it  is  a  fraud  on  a 

other  title  so  as  to  represent  that  the  person  who  has  established  a  trade  and 

defendant's  brewery  is  the  brewery  of  carries  it  on  under  a  given  name,  that 

the  plaintiffs,  and  /rom  selling  or  caus-  some  other  person  should  assume  the 

ing  to  be  sold  any  ale  or  beer  not  of  the  same  name,  or  the  same  name  with  a 

plaintiff's  manufacture,  under  the  term  slight  alteration,  in  such  a  way  as  to 

*  Stone  Ales'  or  '  Stone  Ale,'  or  in  any  induce  persons  to  deal  with  him  in  the 

way  so  as  to  induce  the  belief  that  such  belief  that  Xhey  are  dealing  with   the 

ale  or  beer  is  of  the  plaintiffs  manu-  person  who  has  given  a  reputation  to 

facture,  and  from  infringing  the  plain-  the  name." 

tiiTs  registered  trade-mark,  or  any  of  In  Siexo  v.  Provizende,  L.  R.,  i  Ch. 

them."  193,  the  vineyards  of  both  plaintiff  and 

In  this  case  it  was  contended  at  the  defendant  were  called  '*  Siexo."    Lord 

bar  that  no  injunction  ought  to  issue  C  ran  worth  said  that,  **  That   did    not 

for  the  reason  that  the  term  **  Stone,"  justify  the    defendants  in   adopting  a 

being  the  name  of  a  town,  all  persons  device  or  brand,  the  probable  effect  of 

doing  business  in  that  town  and  mak-  which  was  to  mislead  the  public  when 
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c.  Rights  of  Residents  Against  Non-residents  in  a 
Geographical  Term. — In  the  United  States,  under  a  recent  de- 
cision,^ it  is  doubtful  whether  a  resident  of  a  town  or  district  may 
monopolize  the  name  thereof  as  a  trade-mark  to  any  greater  ex- 
tent, as  against  a  non-resident,  than  as  against  a  resident ;  but  the 
case  referred  to  is  one  in  which  the  geographical  term  employed 
indicated  local  origin,  character  or  quality  merely. 

But  the  English  cases,*  and  some  of  the  older  American  cases,* 
hold,  that  where  a  geographical  name,  although  indicating,  and 
used  for  the  purpose  of   indicating,  the  local  origin  of  manu- 

purchasing  their  wine,  to  suppose  that  L.  J.  N.  S.   340 ;  Powell  v.   McNulty 

they  were  purchasing  wine  produced,  (Yorkshire  Relish),  Dig.  526;  Siegert 

not  from  the  vineyards  of  the  defend-  v.  Find  later  (Angostura  Bitters),  7  Ch. 

ant,  but  of  the  plaintiflf."  Div.  801;  Davis  v.  Taylor  (Ferndale 

In  McAndrew  v.  Bassett,  4  De  G.  J.  Coal),  M.  R.,  April  24th,  1879;  Hirst  v. 
&  S.  380,  Sir  W.  P.  Wood,  V.  C,  said  Denham,  L.  R.,  14  Eq.  Cas.  542;  Cocks 
of  "Anatolia,''  the  name  of  a  large  v.  Chandler,  L.  R.,  1 1  Eq.  446;  Bulloch 
tract  of  country  where  liquorice  root  v.  Gray  (Loch  Katrine  Whisky),  19 
is  largely  grown: ''  The  plaintiffs  have  Jour,  of  Jurisp.  218. 
established  beyond  all  doubt  the  con-  1.  New  York,  etc.,  Cement  Co.  zf, 
nection  of  their  name  with  that  mark  Coplay  Cement  Co.,  44  Fed.  Rep.  277. 
that  is  beyond  dispute.  I  cannot  treat  See  supra^  this  title.  Geographical 
the  word  as  being  otherwise  than  a  Terms — General  Rule  in-  United 
designation  mark  which  the  plaintiffs  States^  where  this  case  is  set  out  at 
have  caused  to  be  attached  to  that  par-  length,  and  also  the  earlier  cases, 
ticular  article  of  liquorice  which  they  2.  See  supra^th\%X\Xl^,  English  Rule, 
so  manufactured,  and  which  they  had  a  Wotherspoon  v.  Currie,  L.  R.,  5  H.  L. 
right  to  consider,  in  that  qualified  Cas.  508;  Montgomery  v. Thompson,  64 
sense,  property."  And,  in  addition  to  L.  T.  N.  S.  749;  Lee  v.  Haley,  L.  R.,5  Ch. 
this,  Lord  Westbury,  C,  said :  "I  am  told  App.  Cas.  161 ;  Siexo  v.  Provezende,  L. 
that  the  word  *  Anatolia 'being  a  gen-  R.,  i  Ch.  192;  McAndrew  v.  Bassett,  4 
eral  geographical  expression — being,  in  De  G.J.  &  S.  380;  Taylor  v.  Taylor  (Per- 
point  of  fact,  the  geographical  designa-  sian  Thread),  23  L.  J.  Ch.  255 ;  Hine  v, 
tion  of  a  whole  country — is  a  word  Lart  (Ethiopian  Stockings),  lojur.  106; 
common  to  all,  and  that  in  it  therefore  Radde  v.  Norman  (Leopoldshall  Kain- 
there  can  be  no  property.  That  is  it),  L.  R.,  14  Eq.  348;  Apollinaris  Co. 
nothing  in  the  world  more  than  a  rep-  v,  Norrish,  33  L.  J.  N.  S.  242 ;  Powell 
etition  of  the  fallacy  which  I  have  fre-  v.  McNulty  (Yorkshire  Relish),  Dig. 
quently  had  occasion  to  expose.  Prop-  526;  Siegert  v.  Findlater  (Angostura 
erty  in  a  word  for  all  purposes  cannot  Bitters),  7  Ch.  Div.  801 ;  Davis  v,  Ty- 
exist,  but  property  in  that  word,  as  ap-  lor  (Ferndale  Coal),  M.  R.,  April  24th» 
plied  by  way  of  a  stamp  upon  a  stick  1879;  Hirst  v,  Denham,  L.  R.,  14  Eq. 
of  licorice,  does  exist  the  moment  Cas.  542;  Cocks  v.  Chandler,  L.  R.,  11 
the  licorice  goes  into  the  market  so  Eq.  446;  Bulloch  v.  Gray  (Loch  Katrine 
stamped  and  obtains  acceptance  and  Whisky),  19  Jour,  of  Jurisp.  218. 
reputation  in  the  market,  whereby  the  8.  See  supra,  this  title.  Geographical 
stamp  gets  currency  as  an  indication  Terms;  General  Rule  in  United  States, 
of  superior  quality  or  of  some  other  Anheuser-Busch  Brewing  Co.  v.  Piza, 
circumstance  that  renders  the  article  so  24  Fed.  Rep.  149;  148  P.  &  S. ;  New- 
stamped  acceptable  to  the  public."  man  v.  Alvord,  51  N.  Y.  189;  lo  Am. 

For  further  illustrations,   see  Tay-  Rep.  588;  Lea  v.  Wolf,  15  Abb.  Pr.  N. 

lor  V,  Taylor   (Persian    Thread),  23  S.  (N.Y.  Supreme Ct.)  5;  Evans  r.  Van 

L.J.  Ch.   255;   Hine  v.  Lart  (Ethio-  Laer,  32    Fed.    Rep.    153;   Southern 

plan  Stockings),  10  Jur.  106;  Southorn  White  Lead  Co.  v.  Cary,  25  Fed.  Rep. 

V.  Reynolds  (E.  Southorn,  Brosely),  12  125;  Glendon  Iron  Co.  v.  Uhler,75  Pa. 

L.  J.  St.  S.  7s;  Radde  V.  Norman  (Le-  St.  467;  15  Am.  Rep.  599;  Brooklyn 

opoldshall  Kainit),  L.  R.,  14  Eq.  348;  White  Lead  v,  Masury,  25   Barb.  (N. 

Apollinaris  Co.  v,  Edwards,  Seton  (4th  Y.)  416;  Whitfield  v.  Loveless,  64  Pat. 

^^*)  237;  Apollinaris  Co.  v,  Norrish,  33  Off.  Gaz.,  p.  442. 
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factured  goods,  had,  in  consequence  of  the  fact  that  a  single  manu* 
facturer  had,  for  years,  been  the  only  person  to  manufacture  a 
certain  class  of  goods  at  the  particular  place,  and  had  used  the 
name  thereof  as  his  trade-mark,  come  to  indicate  to  the  public  that 
the  goods  upon  which  such  name  appeared  were  of  the  manufac- 
ture  of  a  particular  person  or  factory,  such  term  had  by  use  assumed 
a  secondary  meaning,  which,  when  it  was  applied  to  those  partic- 
ular goods,  caused  it  to  indicate  clearly  to  the  minds  of  the  public 
both  ownership  and  origin,  and  the  first  user  of  the  name  would 
be  held  to  have  acquired  a  property  in  the  word,  which,  while  it 
will  not  be  sufficient  to  prevent  all  other  residents  of  the  same 
region  from  using  the  same  name  upon  their  goods  of  the  same 
class,  to  truthfully  indicate  their  place  of  manufacture,  will  still 
require  that  the  geographical  term  shall  be  so  used  by  others, 
as  not  to  be  a  trade-mark,  and  to  avoid  the  danger  of  having 
the  goods  of  others  sold  as  and  for  those  of  the  man  who  had 
first  used  the  name  as  a  trade-mark  and  given  reputation  and 
value  to  it. 

d.  Geographical  Word  not  Used  in  a  Geographical 

Sense. — A  geographical  term,  used  in  a  purely  fanciful  sense  by  a 
non-resident  of  a  locality,  and  in  such  a  manner  as  to  be  innocent 
of  misrepresentation  as  to  origin,  may  be  upheld  and  protected  as 
a  trade-mark,  on  the  same  principle  that  fictitious  names  are  pro- 
tected.* 

The  application  of  this  rule  will  in  a  great  measure  depend 
upon  the  fact  whether  or  not  the  geographical  name  is  so  well 
known  as  necessarily  to  imply  the  location  of  origin. 

e.  Names  of  Mineral  Springs. — The  names  of  mineral 
springs,  although  necessarily  to  some  extent  geographical,  and 
always  indicating  location,  have  been  uniformly  sustained  as 
valid  trade-marks,  wherever  the  springs  were  the  exclusive  prop- 
erty  of  the  party  asserting  the  ownership  of  the  name  as  a  trade- 
mark. It  is  true  that  such  names  are,  as  a  rule,  arbitrary,  and 
hence,  for  this  reason,  unobjectionable  as  trade-marks;  but  even 

1.  Whitfield  V,  Loveless,  64  Pat.  Off.  geographical  terms,  used  in  a  fanciful 
Gaz.,  p.  442.  sense,  have  been  upheld  as  valid  trade- 
in  Fleischman  v.  Schuckmann,  85  P.  marks :  Messerole  v,  Tj'nburg,  4  Abb. 
&  S.;  62  How.  Pr.  (N.  Y.)  92,  Van  Pr.  (N.  Y.  C.  PI.)  410;  Hirst  v,  Den- 
Vorst,  J^  in  speaking  of  '*  Vienna  ham,  L.  R.,  i^  Eq.  Cas.  542  ("Liver- 
Bread,"  said  :  "The  plaintiff  and  his  pool  "  for  cloth  made  at  Hieddersfield^ 
assignor  were  the  first  to  use  it  here  or  Eng.);  In  re  Cornwall,  12  Pat.  Off.  Gaz. 
elsewhere,  to  distinguish  a  manufacture  312  ("Dublin  Soap"  made  in  U.  S.);  In 
of  bread.  As  a  mark  for  bread  it  is  re  Green,  8  Pat.  Off.  Gaz.  729  ("  Ger- 
purely  arbitrary,  and  is  in  no  manner  man  Soap,"  made  in  U.  S.);  Bulloch  v, 
descriptive  either  of  the  ingredients  or  Gray,  19  Jour,  of  Jurisp.  218  ("Loch 
quali^  of  the  article.  ...  By  the  Katrine  Distillery") ;  Siegert  v.  Find- 
use  of'^the  word  Vienna  in  that  connec-  later,  7  Ch.  Div.  801  ("Angostura  Bit- 
tion,  no  deception  is  practiced,  because  ters  ") ;  Pike  v.  Cleveland  Stone  Co.^ 
the  place  of  its  manufacture  is  given,  35  Fed.  Rep.  896;  Green  Mountain, 
and  it  is  known  that  bread  cannot  be  Willoughly  Lake,  Indian  Pond  (Scythe 
imported  from  abroad  for  use  here."  Stones).  See  also  supra^  this  title,. 
See  also  the  following  cases,  where  Fictitious  Names. 

335 


WliAt  Kay  not  B«  a                TRADE-MARKS.  Valid  Tndo-lUilE. 

where  they  are  not  arbitrary,  they  have  been  upheld  where  the 
claimant  was  the  exclusive  owner  of  the  springs.^ 

1.  In   La   Republique   Francaise  v,  comes     necessary    to    examine    their 

Schultz,    Trade  -  Mark    Record,   Aug.  meaning  in  said   system,  in  order  to 

i6th,  1893,  Townsend,  J.,  said  :    "...  understand    the    distinction    between 

In  the  Industrial  Property  Treaty  of  them. 

1887,  these  three  expressions  are  used!  The  distinction  between  a  trade-mark 
'Marque  de  fabrique/  translated  *  trade-  and  a  commercial  mark  is  pointed  out 
mark;'  *  Marque  de  commerce,'  trans-  by  Pouillett,  in  his  work  on  *' Marques 
lated  'commercial  mark;'  *  Nom  com-  de  Fabrique,"  section  6,  from  which  I 
mercial,' translated  *  commercial  name.'  translate  as  follows:  ^ A  trade-mark  is 
The  treaty  provides  that  every  *  trade-  not  a  commercial  mark,  and  it  is  with 
mark  or  commercial  mark,'  regularly  reason  that  the  law  mentions  both, 
deposited  in  the  country  of  origin,  shall  The  trade-mark  is  "especially  or  pecul- 
be  admitted  to  deposit,  and  so  protected  iarly  the  mark  of  the  manufacturer,  of 
in  all  the  other  countries  of  the  union"  hini  who  creates  the  product,  who 
(26  U.  S.  Stat,  at  L.,  art.  VI.,  p.  1376).  manufactures  it.  The  commercial 
And  the  final  Protocol,  on  page  1380,  mark  is  that  of  the  dealer,  of  him  who, 
paragraph  4,  is  as  follows  :  **raragraph  receiving  the  product  of  the  manufac- 
i,ofarticle  VI.,  is  to  be  understood  in  the  turer,  sells  it,  in  his  turn,  to  the  con- 
sense  that  no  trade  or  commercial  mark  sumer."  And  again,  in  section  63:  "A 
shall  be  excluded  from  protection,  in  name  of  a  town,  or  more  generally,  a 
one  of  the  states  of  the  union,  by  the  name  of  a  locality,  may,  like  an  an- 
mere  fact  that  it  maj'  not  satisfy,  in  cestral  name,  serve  as  a  trade-mark; 
respect  to  the  signs  composing  it,  the  yet,  here  still,  it  is  on  condition  that 
conditions  of  the  laws  of  this  state,  pro-  the  name  shall  be  presented  under  a 
vided  that  it  does  satisfy  in  this  regard  distinct,  special  form,  alwaj's  the  same, 
the  laws  of  the  country  of  origin,  and  It  is  this  peculiar  expression  which 
that  it  has  been  in  this  latter  country  constitutes  the  mark,  and  not  the  name 
duly  deposited.  Saving  this  exception,  taken  separately,  and  for  itself."  It  will 
which  concerns  only  the  form  of  the  thus  be  seen  that  our  word  trade-mark 
mark,  and  under  reservation  of  the  pro-  comprehends  both  the  marque  de  fab- 
visions  of  the  other  articles  of  the  con-  rique  and  marque  de  commerce  of 
vention,  the  domestic  legislation  of  France,  Browne  on  Trade-Marks,  ^  85. 
each  of  the  states  shall  receive  its  due  Under  the  title  "  Nom  Commercial," 
application."  Pouillet  divides  the  various  classes  of 

Article  VIII.  of  the  treaty  is  as  fol-  commercial  names  into  the  general  head 

lows:  "The  commercial  name  shall  be  of  names  of  manufacturers  and  names 

protected  in  all  the  countries  of  the  of  localities.  He  defines  the  commercial 

union,  without  obligation  of  deposit,  name  as  follows:   Section  374.    ''The 

whether  it  forms  part  or  not  of  a  trade  commercial  name  is  the  name  of  the  in- 

or  commercial  mark."  dividual,  or  any  name  which  is  the  prop- 

.The  question  raised  by  this  demurrer  erty  of  a  merchant,  without  reference  to 

is  whether    the  word   ''Vichy"  is  a  its  use  as  a  mark,  or  trade-mark,  in  a  dts* 

trade-mark    or    commercial   mark,  in  tinctive  form.    .    .    It  is  the  name  con* 

which  case  it  is  claimed  that  it  can  sidered  as  the  accessory  of  the  business, 

receive  no  protection  without  registra*  n&iYit pavilion  dela  merchandise^  yNhich. 

tion,  or  a  commercial  name,  as  to  which  I  understand  to  mean  *  sign,'  or  '  brand,* 

no  such  obligation  exists.    It  is  not  al-  or  '  standard,'  of  the  goods."    He  adds : 

leged  in  the  complaint  that  the  word  '*  M.  Gastambide  says,  speaking  of  the 

'*  Vichy  "  has  been  registered.  Whether  name  from  a  commercial  point  of  view, 

such  registry  is  required  in  the  case  of  *  The  name  will  be  for  us  a  mere  mean» 

a  tk-ade  or  commercial  mark,  it  is  un-  of  securing  good-will.'"   Under  sections 

necessary  to  consider.    It  is  only  nee-  394-411   of  "Noms  Commercial,"  the 

essary   to  inquire  whether    the '  word  author  includes  names  of  places,  and 

'*  Vichy  "  is  or  is  not  a  nom   commer-  discusses   fully  the  rights  of  parties* 

cial^  or  commercial  name.  under  the  law  of  Prance^  who  claim  the 

As    the  two   terms,  "  commercial  exclusive  use  of  a  name  of  a  locality* 

mark "  and  "  commercial  name,"  used  including  owners  of  mineral  waters  or 

in  the  treaty,  are  translations  of  terms  springs, 

used  in  the  civil  law  of  France,  it  be-  It  therefore  appears  that  the  name 
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*>  Vichy  *'  is  a  commercial  name,  and,  tected  against  the  unauthorized  use  of 
as  such,  is  protected  under  the  Indus-  the  trade-mark  by  another.  .  .  . 
trial  Property  Treaty,  without  bbliga-  But  the  defendant  is  selling  the  genuine 
tion  of  deposit,  whether  it  does  or  does  water,  and  therefore  the  trade-mark  is 
not  form  part  of  a  trade  or  commercial  not  infringed.  There  is  no  exclusive 
mark.  right  to  the  use  of  a  name  or  symbol  or 
Where  the  city  of  Carlsbad,  Bohemia,  emblematic  device  except  to  denote  the 
sole  owner  of  the  mineral  springs  authenticity  of  the  article  with  which  it 
there,  for  fifty  years  has  sold  the  salt  has  become  identified  by  association, 
therefrom  as  **  Carlsbad  Salts,"  etc.,  The  name  has  no  office  except  to  vouch 
other  parties  will  be  restrained  from  for  the  genuineness  of  the  thing  which 
using  these  words  for  similar  artificial  it  distinguishes  from  all  counterfeits ; 
productions,  even  with  the  word  *'Arti-  and  until  it  is  sought  to  be  used  as  a 
ficial  '*  prefixed.  Carlsbad  v.  Thacke-  false  token  to  denote  that  the  product 
ray,  57  Fed.  Rep,  18.  or  commodity  to  which  it  is  applied  is 
The  doctrine  seems  to  be  impliedly  the  product  or  commodity  which  it 
recognized  ttiat  the  exclusive  owner  of  properly  authenticates,  t^e  law  of 
a  natural  product  has  a  right  to  restrain  trade-mark  cannot  be  invoked.*'  Apol- 
the  use  by  others  of  the  name  of  that  linaris  Co.  v.  Scherer,  27  Fed.  Rep.  18. 
natural  product,  unless  applied  by  them  A  natural  product,  such  as  mineral 
to  the  original  product  itself,  which  is  water,  which  has  become  private  prop- 
obtainable,  directly  or  indirectlj',  only  erty,  maybe  the  subject  of  a  trade-mark 
from  the  exclusive  owner.  /«  re  Apol-  consisting  of  that  name.  **  Hunyadi 
linaris  Co.'s  Trade- Marks,  61  L.  J.  Ch.  Janos  *'  case,  Ct.  of  Cassation  {Fraftce)^ 
625.  See  Luyties  V.  Hollandeer,  30  Fed.  Bulletin  Officiel  No.  2,  p.  26.  Browne 
Rep.  632.  on  Trade- Marks,  §  191. 

A  contract  being  entered  into  between  Complainant  was  the  lessee  of  a 
plaintiff  and  defendant  for  the  sale  of  spring  known  as  the  **  Apollinaris 
^  Clysmic  Water,"  from  plaintiff's  Spring,  and  defendant  used  the  word 
spring  of  that  name,  defendant  sold  ^*  Apollinaris  "  in  connection  with  water 
other  waters  under  the  same  name,  compounded  by  him.  An  injunction 
Dyer,  J.,  said:  *' Limiting  this  decision,  was  granted.  Apollinaris  Co.  Limited 
as  we  do,  to  an  adjudication  of  the  rights  v,  Moore,  C.  C.  U.  S.  E.  D.  of  Pa., 
of  the  complainant  and  the  defendant,  Cox's  Man.  Trade-Mark  Cases  675. 
Lockwood,  during  the  continuance  of  In  the  Cromac  district  in  Belfast, 
the  contract  relations  subsisting  be-  numerous  springs  of  water  were  found, 
tween  them,  we  must  hold  that  the  commonly  known  as  "  Cromac 
name  '  Clysmic  '  became  affixed  and  ap-  Springs,"  and  the  water  therefrom  as 
purtenant  to  the  complainant's  spring,  ** Cromac  water."  The  water  was 
as  indicating  the  source  of  the  water  much  used  fn  the  manufacture  of 
known  to  the  public  as  *  Clysmic  Wa-  aerated  waters  which  were  generally 
ter/  and  that  the  complainant  cannot  described  as  "  manufactured  from  the 
be  deprived,  in  the  manner  attempted  Cromac  Springs "  or  as  *'  Cromac 
by  the  defendant,  of  the  advantage  Water."  Plaintiff  had  one  of  these 
which  has  accrued  to  her,  as  the  pur-  springs  on  his  premises,  and  adopted 
chaser  of  the  spring,  from  such  desig-  the  words  "  Cromac  Springs  "  as  his 
nation."  Hill  v.  Lockwood,  32  Fed.  trade  address,  registering  it  after  sev- 
Rep.  389.  eral  years'  use  as  his  trade-mark.  De- 
Complainant  contracted  with  the  fendant  also  had  one  of  these  springs 
owner  of  a  spring  in  Hungary^  by  on  his  premises,  and  adopted  the  same 
which  he  acquired  the  exclusive  right  words  as  his  trade  address.  The  court 
to  export  and  sell  the  water  in  Great  said  :  "  Any  maker  of  aerated  water  is 
Britain  and  America  under  its  name  entitled  to  say  that  he  manufactures 
of "  Hunyadi  Janos."  Defendant  pur-  his  waters  from  these  'springs,'  or 
chased  water  from  those  to  whom  it  *waters,'or*  wells',  if  the  fact  be  so.  But 
had  been  f^old  in  Germany  and  resold  that  does  not  in  the  slightest  degree 
it  in  the  United  States  in  the  same  interfere  with  the  right  of  a  person, 
form.  An  injunction  to  prevent  de-  under  proper  circumstances,  using  the 
fendant  selling  the  water  was  refused,  words  *  Cromac  Springs '  as  a  trade- 
Wallace,  J.,  saying:  "  No  doubt  is  en-  mark  (citing  the  *  Anatolia  '  case  with 
tertained  that  the  name  when  applied  approval).  ...  I  am  of  opinion 
to  the  water  is  a  valid  trade-mark,  and  that  the  plaintiffs  did  appropriate  the 
that  the  complainant  should   be  pro*  words    ^  Cromac  Springs '  as  a  trade- 
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mark,  and  not  merely  as  a  description  granted  to  restrain  defendant's  use  of 
of  the  material  used  by  them.  They  the  words  ^'London  ApoUinaris  Water" 
used  the  name  as  the  designation  of  or  any  other  name  of  which  the  word 
their  factory  or  place  of  business,  and  **  ApoUinaris  "  so  forms  a  part  as  to  be 
so  connected  their  goods  with  it  that  calculated  to  mislead  the  public  into 
they  became  known  to  buyers  and  con-  purchasing  the  artificial  for  the  real 
sumers  by  that  name."  Wheeler  v.  water  of  that  name.  ApoUinaris  Co.  z^. 
Johnston,  L.  R.,  3  Ir.  284.  In  this  Norrish,  33  L.  T.  N.  S.  242. 
case,  an  injunction  was  granted  to  re-  Plaintin,  having  the  exclusive  right  of 
strain  defendant  from  using  the  words  importing  from  Leopoldshall  mines  in 
"  Cromac  Springs "  in  connection  with  Duchy  of  Anhalt,  a  rock  salt  called 
his  trade  as  a  manufacturer  or  seller  of  "  Kainit,"  sold  it  as  **The  Genuine  Leo- 
mineral  waters,  so  as  to  represent  that  poldshall  Kainit."  Defendants  sold 
his  said  waters  were  so  manufactured  or  salt,  not  that  imported  from  Leopold- 
sold  by  plaintiffs  at  their  works,  called  shall  mines,  as  **Kainit  (Leopoldsalt).*' 
the  **  Cromac  Springs;*'  or  from  using  An  injunction  was  granted.  Radde  v. 
the  words  "  Cromac  Springs  "  as  the  Norman,  L.  R.,  14  ^.^48;' 41  L.  J.  Ch. 
name  of  defendant's  place  of  business  so  525 ;  26  L.  T.  N.  S.  788 ;  20  W.  R.  766. 
as  to  represent  as  aforesaid.  See  also   Braham   v.  Beachim,  7  Ch. 

The  word  "Apollonis,"  in  connection  Div.  848;  47  L.  J.  Ch.  348;  38  L.  T.  N. 

with  a  representation  of  a  bow  and  S.  640;  26  W.  R.  654,  where  the  practi- 

arrow,  was  used  by  defendants  on  la-  cal  owner  or  lessee  of  all  the  collieries, 

bels  and  bottles,    riaintiffs  used,  in  the  within  a  parish,  obtained  an  injunction 

same  way,  the  word  "ApoUinaris"  and  against  defendants  restraining  the  use 

the  device  of  an  anchor,  which  was  by  them  of  the  name  of  the  parish  in 

calculated  to  mislead.    A  preliminary  their  firm  name,  until  they  should  be- 

injunction  was  granted.  Actien-Geself-  come   owners  or  lessees  of  collieries 

schaft  ApoUinaris   Brunnen  v,  Som-  within  that  parish, 

born,  14  Blatch.  (U.  S.)  380.  Although  where  a  person  *<  has  found 

The  owner  of  a  peculiar  natural  prod-  out  an  article  which  is  a  natural  prod- 
uct (as  the  water  of  a  mineral  spring),  uct,  and  has  given  that  natural  prod- 
which  has  acquired  reputation,  etc.,  in  uct  a  name,"  that  name  becomes  des- 
the  market,  is  entitled,  like  the  manu-  ignatory,  of  the  natural  product  and 
facturer  of  artificial  products,  to  have  may  be  generally  used.  Young  v,  Ma- 
his  original  trade-mark  protected.  The  crae,  9  Jur.  N.  S.  322;  vet  the  exclusive 
name  '*  Bethesda,"  applied  to  a  mineral  owner  of  that  natural  product  has  a 
spring  and  the  waters  thereof,  is  a  right  to  designate  it  by  a  trade-mark 
proper  trade-mark  and  capable  of  pro-  exclusively  his  own.  So  in  the  leading 
tection  against  one  who  owns  another  case  of  Congress,  etc.,  Spring  Co.  v. 
spring  within  twelve  hundred  feet  of  High  Rock  Congress  Spring  Co.,  45  N. 
that  of  plaintiff,  although  the  water  has  Y.  291 ;  6  Am.  Rep.  82,  reversing- 
same  constitution  and  properties,  the  c;7  Barb.  (N.  Y.)  526,  the  plaintiffs,  be- 
name  '*  Bethesda"  not  being  a  geo-  mg  purchasers  of  the  **  Congress 
graphical  designation  of  any  district  Spring  "  at  Saratoga,  continued,  as  their 
within  or  near  which  either  of  said  predecessors  had  done,  to  sell  the  medi- 
springs  is  located.  Dunbar  v.  Glenn,  cinal  water  from  the  spring  as  '*  Con- 
42  Wis.  118.  gress  Water."     The  defendants  began 

Plaintiffs  were  the  exclusive  import-  to  use  the  word  "Congress"  in  their 

ers  of  ApoUinaris  water  into  England^  corporate  name  and  in  connection  with 

under  a  contract  with  the  owners  of  an  the  water  from  another  spring.    It  waa 

ApoUinaris  Spring  in  Germany,     De-  decided  that  the  owner  of  a  peculiar 

fendants  used  the  word  "ApoUinaris"  product  of  nature,  who  has  applied  to 

in  connection  with  waters  not  genuine,  it  a  conventional  name  by  which  it  has 

An   injunction  was  granted.     ApoUi-  become  generally  known,  and  under 

naris  Co.  v.  Edwards,  Seton  (4th  ed.)  which  it  has  been  extensively  sold  by 

237;  Cox's  Man.  Trade-Mark  Cases  509.  him  as  a  useful  article,  is  entitled  to  be 

Plaintiffs  having  the  exclusive  right  protected  in  the  exclusive  use  of  such 
of  selling  "ApoUinaris  Water"  in  Great  name  as  his  trade-mark  in  the  sale  of 
Britain^  defendants  made  and  sold  an  the  article.  Also,  that  where  the  spring- 
artificial  mineral  water  under  the  name  first  known  as  and  named  ^Cong^aa 
and  description  of  "  London  ApoUinaris  Spring  "  produces  mineral  water  of  pe- 
Water,  possessing  all  the  properties  of  culiar  properties  possessed  by  no  other 
the  natural  water."    An  injunction  was  spring,  the  words  **  Congress  Water** 
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"8.  TTtility  of  Diitiiigniithiiig  Kark. — All  things  or  methods  useful 
in  manufacturing,  or  preparing,  or  packing  goods  for  market, 
which  are  not  patented,  are  free  and  open  to  the  public  to  use, 
and  cannot  be  monopolized  by  anyone  under  the  guise  of  a  trade- 
mark. To  allow  such  a  practice,  would  soon  result  in  the  adop- 
tion of  common  forms  of  packing  and  marking  as  private  trade- 
marks, which  would  greatly  hamper  trade  and  inconvenience  the 
public,  without  yielding  any  corresponding  benefit.^ 

and  "  Congress  Spring  Water "  appro-  ing  gum  the^  might  manufacture,  nor 
priately  indicate  the  origin  and  owner-  by  the  use  of  a  peculiar  form  and  deco- 
ship  of  water  from  the  '^  Congress  ration  of  the  boxes  they  may  use  to 
Spring,"  and  the  word  **Congres8,"  used  hold  the  sticks  of  gum,  nor  in  the  man- 
in  connection  with  the  sale  and  bottling '  ner  in  which  the  gum  might  be  placed 
of  such  water,  is  a  proper  and  legitimate  in  the  boxes." 
trade-mark.  A  strip  of  leaf  tobacco  placed  as  a 

The  words  *'  Geyser  Spring  "  were  wrapper  around  the  mouth-piece  or  end 
refused  registration  as  a  trade-mark  for  of  a  cigarette  was  denied  registration, 
Saratoga  mineral  water,  on  the  ground  the  leaf  serving  a  mechanical  and  use- 
that  it  is  a  familiar  geological  term  and  ful,  more  than  a  distinctiye,  purpose, 
has  a  meaning  well  known  to  the  pub-  In  re  Gordon,  la  Pat.  Off.  Gaz.  517. 
lie,  and  is  therefore  generic  and  de-  There  can  be  no  trade-mark  in  any 
scriptive.  E»  /.  George  S.  Batcheller,  method  of  arranging  various  packages 
Browne  on  Trade- Manu,  §  276.  of  merchandise  in  the  receptacle  con- 

.1.  Fairbanks  v.  Jacobus,  14  Blatchf.  taining  them.    Davis  v,  Davis,  37  Fed. 

(U.  S.)  337.    There  can  be  no  trade-  Rep.  490. 

mark  in  the  coatingofnails  with  bronze  Nor  can  there  be  a  trade-mark  in  a 

to  make  them  more  popular  and  salable,  piece  of  tin,  regardless  of  its  color, 

Putnam  Nail  Co.  v,  Dulaney,  140  Pa.  shape,  or  inscriptions,  used  as  a  tag  on 

St.  305.  tobacco,  although  by  the  use  of  such 

The  size,  or  shape,  or  mode  of  con*  device,  said  tobacco  may  have  ac- 
struction  of  a  box,  barrel,  bottle,  or  quired  a  reputation  in  the  market  as 
package  in  which  goods  may  be  put,  is  '*  Tin  Tag  Tobacco/'  Lorillard  v.  Pride, 
not  a  trade-mark  ;  nor  is  the  mechani-  38  Fed.  Rep.  434 ;  Blodgett,  J.,  observ 
cal  arrangement  of  bottles  in  boxes  in  ing:  "  It  seems  to  me  it  would  be  asrea- 
which  they  are  packed  by  the  manufac-  sonable  to  assume  that  the  complainants 
turer  capable  of  protection  as  such,  could  have  adopted  paper  or  wood,  or  a 
Hoyt  V.  Hoyt,  143  Pa.  St.  623.  In  this  piece  of  cloth  or  leather,  as  a  badge 
case,  Williams,  J.,  said:  "As  a  general  or  indicia  of  their  goods,  as  that  they 
proposition,  it  may  be  said  that  one  could  have  taken  a  piece  of  tin.  .  .  . 
may  imitate  what  is  excellent  in  the  A  person  may  appropriate  any  word, 
processes  and  business  methods  of  his  figure,  or  emblem  as  a  trade-mark,  but 
neighbor  as  freely  and  as  safely  as  he  that  does  not  give  an  exclusive  right  to 
may  imitate  what  is  good  in  his  moral  the  use  of  the  well-known  material  sub- 
character,  as  long  as  he  infringes  no  stances  upon  which  the  word,  figure,  or 
right  secured  to  him  by  statute,  and  emblem  may  be  impressed  or  engraved.*^ 
does  not  fraudulently  personate  him  or  A  covering  for  soap  consisting  of  tin 
simulate  his  products.*'  foil  with  a  blue  band  around  it,  cannot 

In  Colgan  v.  Danheiser,  35  Fed.  Rep.  be  exclusively  appropriated  as  a  trade- 

150,  the  court  refused  to  enjoin  defend-  mark.    The  court,  by  Rapallo,  J.,  said: 

ants  from  imitating  the  peculiar  method  **  There  is  nothing  peculiar  about  it, 

of  packing  and  labeling  chewing  gum  and  it  is  an  appropriate  and  usual  form 

used  by  plaintiffs,  it  not  appaaring  in  in  which  to  put  up  small  cakes  of  soap, 

evidence  that  complainants,  by  so  do-  and  the  law  of  trade-marks  has  not  yet 

ing,  had  established  a  reputation  in  the  gone  so  far  as  to  enable  a  party  to  ap- 

market  for  their  goods.  propriate  such  a  form  of  package  and 

In  Adams  v.  Heisel,  31  Fed.  Rep.  fashion  of  label,  and  exclude  everyone 

379,  Welker,  J.,  said:  ^  In  this  case  the  else  from  its  use,  or  from  the  use  of  any- 

complainants  could  not  obtain  a  trade-  thing  resembling  it.     If  it  had,  the  dif- 

mark  for  the  form  of  the  sticks  of  chew-  ferent  forms  and  fashions  of  cigar  boxes» 
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y.  BOCTBINE  OF  Obiodi  AiTB  OwKEBBHiP — 1.  In  General. — A  trade- 

mark  is  protected  by  the  courts  of  equity,  on  the  broad  ground 

that  every  honest  manufacturer  and  trader  who,  by  careful  work, 
and  the  expenditure  of  time,  labor,  and  money,  has  built  up  for 

packages  of  chewing  tobacco,  perfum-  while  that  of  defendants  was  put  upon 

ery,  canned  goods,  and  other  small  ar-  the  market  as  "Armj'  and  Navjr  Plug 

tides,  and  the  color  or  stj'le  of  labels  Tobacco."    Here  the  court  said :   "One 

which  every  dealer,   according  to  his  of  the  principles  running  through  the 

taste,  adopts  or  selects  from  those  in  law  of  trade-marks  is  that  there  need 

use,  would  afford  food  for  litigation,  suf-  be  no  utility  attached  to  the  trade-mark, 

ficient  to  give  constant  occupation  to  the  that  is,  it  shall  have  no  useful  purpose 

courts."    Enoch  Morgan's  Son's  Co.  v.  in  connection  with  the  goods  further 

Troxell,  89N.  Y.  292;  42  Am.  Rep.  294,  than  to  show  the  origin  or  manufac- 

reversing  23    Hun    (N.  Y.)   632;    57  ture." 

How.  Pr.  (N.  Y.)  121.  The  exclusive  use  of  a  tin  pail  with  a 

See   Enoch  Morgan's  Son's   Co.    v.  bail  or  handle  to  it,  the  tin  ornamented 

Schwachofer,  5  Abb.  N.  Cas.  (N.  Y.)  with  a  geometrical  pattern,  and  used  to 

265,   where  the  court  says  that  "  the  contain  paper  collars  for  sale,  and  sold 

plaintiffs  cannot  have  an  exclusive  right  w^ith   collars,  cannot  be  claimed  as  a 

to  use  tin  foil  or  ultramarine  blue-col-  trade-mark.  In  Harrington  v.  Libby,  14 

ored  paper,  in  putting  up  their  article,  Blatchf.  (U.  S.)  128,  Johnson,  J.,  said  : 

as  such  paper  is  much   used  for  ordi-  "The  forms  and  materials  of  packages  to 

nary  commercial  purposes."    This  case  contain  articles  of  merchandise,  if  such 

was,  however,  decided  against  the  de-  claims  should    be  allowed,  would    be 

fendants  on  the   ground  of  unlawful  rapidly  taken  up  and  appropriated  by 

hnitation.  dealers,  until  someone,  bolder  than  the 

A  "  representation  of  a  barrel  consist-  others,  might  go  to   the  very  root  of 

ing  of  light  and  dark  wood,  the  staves  things,  and  claim   for    his  goods  the 

being    alternately   composed    of   each  primitive  brown  paper  and  tow  string, 

color"  cannot  be  registered  as  a  trade-  as  a  peculiar  property." 

mark  for  J9our  packed  in  barrels  similar  Galvanized  iron  hoops,  placed  on  a 

to  that  represented  in  the  picture,  be-  liquor  barrel  of  dark  color,  were  refused 

cause  in  such  application  it  is  descrip-  registration  as  a  trade-mark,  as  not  an 

tive,  not,  indeed,  of  the  quality  of  the  original  appropriation,  and   not  sufli- 

j9our  itself  separated  from  its  package,  ciently  distinctive.     In  re  Kane,  9  Pat. 

and,  therefore,  not  in  marketable  form.  Off.  Gaz.  105. 

but  of  the  marketable  commodity,  the  Plaintiffs,  carpet   manufacturers, 

barrel  of  flour.    But  when  applied  to  rolled    their    carpets   upon  peculiarly 

sacks  of  flour,  or  to  barrels  of  flour  hav-  formed  sticks,  made  in  two  pieces,  and 

ing  staves  all  of  one  color,  it  is  an  arbi-  with  the  ends  shaped  into  octagonal 

trary   symbol  and   is   registrable  as  a  rings,  which  were  visible  in  the  center 

trade-mark.     Ex  p.  Halliday  Bros.,  16  of  the  roll  when  made  up.    This  stick 

Pat.  Off.  Gaz.  500.  had  been  registered  as  their  trade-mark. 

In  Dausman,  etc..  Tobacco  Co.  v.  Defendants  began  to  use  similar  sticks 
Ruffner,  15  Pat.  Off.  Gaz.  559,  it  was  held  for  the  same  purpose.  There  was  evi- 
that  a  registration  trade-mark  for  plug  dence  that  plaintiff's  carpets  were 
tobacco,  consisting  of  one  longitudinal  known  to  the  public  by  these  project- 
line  dividing  the  plug  into  equal  parts,  ing  octagonal  rings.  An  injunction 
and  a  series  of  transverse  lines  crossing  was  granted.  Lowell  Mfg.  Co.  t.'. 
the  plug  at  right  angles  with  the  longi-  Larned,  Codd.  Dig.  341;  Cox's  Man.  of 
tudinal  line,  and  at  equal  distances  from  Trade- Mark  Cases  428. 
each  other,  Vill  not  prevent  the  use  of  A  barrel  of  peculiar  form,  dimen- 
a  trade-mark  for  tobacco,  consisting  of  sions,  and  capacity,  irrespective  of  any 
a  series  of  seven  Greek  crosses  stamped  marks  or  brands  impressed  upon,  or 
on  the  center  of  the  surface  of  the  plug  connected  with,  it,  cannot  become  a 
at  equal  distance  from  each  other,  and  lawful  trade-mark  or  a  substantive  part 
a  series  of  half  crosses  on  the  margin  of  a  lawful  trade-mark,  although  it  may 
opposite  the  full  crosses,  as  guides  for  be  of  use,  as  auxiliary  to  the  trade-mark 
cutting  the  plug  into  pieces.  Com-  proper,  in  making  out  a  case  of  unlaw- 
plainant's  tobacco  became  known  in  ful  imitation.  Moorman  v,  Hoge,  2 
the  trade    as  "Cross    Bar  Tobacco,"  Sawy.  (U.  S.)  78.                            ^ 
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himself  a  good  reputation,  so  that  goods  which  are  known  to  em- 
anate from  him  are  accepted  by  the  public  with  confidence  as  to 
their  character  and  quality,  reliance  being  placed  upon  the  maker 
or  vendor  and  his  guaranty  of  their  genuineness  and  quality,  or 
those  who  resort  to  his  place  of  business  are  assured  of  the  service 
they  will  receive,  is  entitled  to  have  such  good  reputation  pro- 
tected as  one  of  the  most  sacred  and  valuable  rights  which  a  man 
can  possess,  and  that  this  right,  when  embodied  in  a  definite  form, 
such  as  a  trade-mark,  is  treated  as  property  in  the  hands  of  the 
owner  of  the  mark,  which  equity  will  protect  by  injunction  and  an 
award  of  damages  for  its  injury.* 

1.  In  Gillott  V.  Esterbrook,  48  N.  Y.  turer  of  goods,  or  the  vendor  of  goods 
374;  8  Am.  Rep.  553,  Lott,  C.  C,  said:  for  whom  they  have  been  manufactured, 
*'A  manufacturer  has  the  right  to  dis-  has  a  right  to  designate  them  hy  some 
tinguish  the  goods  manufactured  by  him  peculiar  name,  symbol,  figure,  letter, 
by  any  peculiar  mark  or  device  he  may  form,  or  device,  whereby  they  may  be 
select  and  adopt,  by  which  they  may  be  known  in  the  market  as  his,  and  be 
known  as  his  in  the  market,  and  thereby  distinguished  from  other  like  goods 
secure  to  himself  the  profits  arising  manufactured  or  sold  by  other  persons, 
from  the  fact  that  they  are  of  his  man-  The  owner  of  such  peculiar  marks,  pro- 
ufacture,  and  he  is  entitled  to  the  pro-  vided  they  are  original  with  him,  will 
tection  of  a  court  of  equity  in  the  ex-  be  protected  in  their  exclusive  use  by 
elusive  use  of  the  peculiar  marks  or  the  courts;  but  only  so  far  as  such 
symbols,  appropriated  by  him,  desig-  marks  serve  to  designate  the  true  origin 
nating  or  indicating  the  true  origin  or  or  ownership  of  the  goods  to  which 
ownership  of  the  article  to  which  they  thej'  are  attached.  He  will  not  be  pro- 
are  affixed  against  the  adoption  or  imi-  tected  in  the  use  of  figures,  or  symbols, 
tation  thereof  by  another,  so  as  to  mis-  or  combinations  of  words  which  serve 
lead  the  public  as  to  such  origin  or  merely  to  indicate  the  name,  kind,  or 
ownership,  and  thus  affect  the  sale  of  quality  of  the  goods  to  which  they  are 
his  goods  as  those  of  the  party  whose  attached,  notwithstanding  they  may  be 
trade-mark  is  so  adopted  or  imitated."  interblended  with  others  which  indicate 

In  Boardman  v,  Meriden  Britannia  origin  or  ownership.  Fetridge  z;.  Wells, 
Co.,  35  Conn.  402;  95  Am.  Dec.  270;  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  144; 
Cox's  Man.  of  Trade- Mark  Cases  302,  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf; 
Carpenter,  J.,  said:  "The  office  of  a  (N.  Y.)  599;  Stokes  v.  Landgraff,  17 
trade-mark  is  to  designate  the  true  Barb.  (N.  Y.)  608.  This  rule  obviously 
origin  or  ownership  of  the  article  or  follows  from  the  admitted  policy  upon 
fabric  to  which  it  is  affixed.  When  which  the  law  in  relation  to  trade- 
any  mark,  symbol,  or  device  is  used  marks  is  founded,  which  is  two-fold : 
merely  to  indicate  the  name,  quality,  to  protect  purchasers  from  the  fraud 
style  or  size  of  an  article,  it  cannot  be  and  imposition  of  persons  who  may 
protected  as  a  trade-mark.  The  object  seek,  by  false  representations,  to  dis- 
or  purpose  of  the  law  in  protecting  pose  of  inferior  goods  of  their  own  man- 
trade-marks  as  property  is  two-fold :  ufacture  as  those  of  a  superior  quality 
first,  to  secure  to  him  who  has  been  in-  and  established  reputation,  manufac- 
strumental  in  bringing  into  the  market  tured  or  sold  by  other  parties ;  and  to 
a  superior  article  of  merchandise,  the  secure  to  every  manufacturer  the  mer- 
fruit  of  his  industry  and  skill;  second,  ited  fruits  of  his  own  industry  and 
to  protect  the  community  from  imposi-  inventive  skill,  without,  however,  creat- 
tion,  and  furnish  some  guaranty  that  an  ing  a  monopoly  or  interfering  with  the 
article,  purchased  as  the  manufacture  right  of  everyone  to  manufacture  or 
of  one  who  has  appropriated  to  his  own  sell  the  same  kind  of  goods." 
use  a  certain  name,  symbol  or  device  as  In  Amoskeag  Mfg.  Co.  v.  Spear,  2 
a  trade-mark,  is  genuine.*'  Sandf.   (N.   Y.)   599,    Duer,   J.,  said: 

In  Falkinburg  v.  Lucy,  35  Cal.  52;  95  "  The  owner  of  an  original  trade^mark 

Am.   Dec.  76  ;  Cox's  Man.  of  Trade-  has  an  undoubted  right  to  be  protected 

Mark  Cases  296,  Sanderson,  J.,  said  :  in  the  exclusive  use  of  all  the  marks, 

*'  By  the  common   law,  the   manufac-  forms  or  symbols  that  were  appropri- 
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The  first  and  critical  question  always  is — Does  the  trade-mark, 
for  which  protection  is  sought,  stand  for  this  valuable  thing,  the 
reputation  of  the  honest  dealer?  Does  it  carry  to  the  world  his 
personal  guaranty  of  the  character  and  quality  of  the  goods  upon 
which  it  is  used  ?  Does  it  indicate  the  origin  and  ownership  of 
the  goods  ?  If  it  does  not,  then  there  is  no  good  name  or  repu- 
tation to  be  protected,  and  the  court  will  not  interfere.* 

ated  as  designating  the  true  origin  or  must  express  only  the  latter.    .    .    • 

ownership  of  the  article  or  fabric  to  Even  when  the  sole  purpose  of  the  one 

vhich  they  are  affixed ;  but  he  has  no  who  first  uses  them  is  to  form  of  them 

right  to  the  exclusive  use  of  any  words,  a  trade-mark  for    himself,  expressive 

letters,  figures,  or  8ymlx>ls,  which  have  only  of  origin  with  himself,  if  they  do 

no  relation  to  the  origin  or  ownership  in  fact  show  forth  the  quality  and  com- 

of  the  goods,  but  are  only  meant  to  in-  position  of  the  article  sold  by  him,  he 

dicate  their  name  or  quality.     He  has  may  not  be  protected  in  the  exclusive 

no  right  to  appropriate  a  sign  or  sym-  use  of  them.'* 

bol  which,  from  the  nature  of  the  fact        In  Delaware,  etc..  Canal  Co.  v,  Clark, 

it  is  used  to  signify,  others  may  employ  13    Wall.    (U.  S.)   311;    i    Pat  Off. 

with  equal  truth,  and  therefore  have  an  Gaz.  279,  Strong,  J.,  said  :  *'  The  office 

equal  right  to  employ,  for   the  same  of  a  trade-mark  is  to  point  out  distinc- 

purpose."  tively  the  origin  or  ownership  of  the 

1.  Origin  and  Ownenlilp. — In  Fair-  article  to  which  it  is  affixed;  or,  in 

banks  v.  Jacobus,  14  Blatchf.  (U.  S.)  other  words,  to  give  notice  who  was 

337;  5  P.  &  S.,  Am.  Trade-Mark  Cases,  the  producer.    •    .    .    The  reason  of 

Johnson,    J.,    said:   '*A  trade-mark   is  this  is,  that,  unless  it  does,  neither  can 

always  something  indicative  of  origin  he  who  first  adopted  it  be  injured  by 

or  ownership,  by  adoption  and  repute,  any  appropriation  or  imitation  of  it  bv 

and   is  something  different  from   the  others,  nor  can  the  public  be  deceived, 

article  itself  which  the  mark  designates.  .    .     .    The    trade-mark   must  there- 

An  invention  of  structure,  a  patent  fQr  fore  be  distinctive  in  its  original  signifi- 

the  invention  secures ;  a  design  is  se-  cation,  pointing  to  the  origin  of  the 

cured  by  a  patent  for  that.    Apart  from  article,  or  it  must  have  become  such  by 

these,  anyone  may  make  anything  in  association.'' 

any  form,  and  may  copy  with  exactness        In  Filley  v.  Fassett,  44  Mo.  z68;  100 

that  which  another  has  produced,  with-  Am.  Dec.  275,  Currier,  T.,  said:  *'  The 

out  inflicting  any  legal  injury,  unless  books  are  full  of  authorities  establish- 

he  attributes  to  that  which  he  has  made  ing  the  proposition  that  any  contriv- 

a  false  origin,  by  claiming  it  to  be  the  ance,  design,  device,  name,  symbol,  or 

manufacture  of  another  person.     Any  other  thing,   may   be  employed   as  a 

other  doctrine  is  impossible  to  be  main-  trade-mark  which  is  adapted  to  accom- 

tained ;  for  otherwise  all  the  colors,  all  plish  the  object  proposed  by  it ;  that  is, 

the  unessential  forms,  could  be  monop-  to  point  out  the  true  source  and  origin 

olized    as  trade -marks,  and  exclusive  of  the  goods  to  which  said  mark  is  ap- 

rights  would  be  created,  not  limited  in  plied,  or  even  to  point  out  and  desig- 

time,  as  patents  are,  founded  upon  no  nate  a  dealer's  place  of  business,  dis- 

public  utility  and  subject  to  no  control  tinguishing  it  from  the  business  locality 

but  the  will  of  the  adopter."  .  of  other  dealers.    The  mark,  however. 

In  Caswell  v,  Davis,  58  N.  Y.  323 ;  must  possess  the  requisite  character- 
17  Am.  Rep.  233,  Folger,  J.,  said  :  istics,  pointing  out  the  source  and  origin 
**  There  is  no  principle  more  firmly  of  the  goods,  and  not  be  merely  de- 
settled  in  the  law  of  trade-marks,  than  scriptive  of  the  style,  quality,  or  char- 
tliat  words.or  phrases  which  have  been  acter  of  the  goods  themselves." 
in  common  use,  and  which  indicate  the  In  Ferguson  v,  Duvall  Mills,  7  Phila. 
character,  kind,  quality,  and  composi-  (Pa.)  253,  Allison,  P.  J.,  said:  **  When- 
tion  of  the  thing,  may  not  be  appropri-  ever,  therefore,  the  question  is  pre- 
ated  by  anyone  to  nis  exclusive  use.  sented  whether  property  has  been  ac- 
.  .  .  Nor  does  it  matter  that  the  quired  in  a  trade-mark  and  the  party 
form  of  words  or  phrases  adopted  also  claiming  it  is  entitled  to  the  protection 
indicate  the  origin  and  maker  of  the  of  the  law  in  its  exclusive  use,  we  turn  to 
article.    The    combination    of    words  the  case  as  it  is  presented  for  judgment, 
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If  it  does,  then  there  is  the  further  question,  can  the  mark  be 
upheld  as  the  exclusive  property  of  one  without  interfering  with 
the  rights  or  property  of  others  ?  * 

It  has  been  suggested  in  some  cases  that,  in  order  that  a  trade- 
mark may  indicate  ownership  and  origin,  it  is  necessary  that  it 
shall  have  been  used  for  a  sufficient  length  of  time  for  the  trade, 
to  which  the  particular  goods  belong,  to  have  learned,  by  use  and 
association,  to  know  the  goods  upon  which  the  mark  appears  as 
those  of  the  nlanufacturer  or  vendor  who  claims  the  mark,  and 
that,  in  the  absence  of  proof  of  this  character,  the  court  cannot 
say  that  the  mark,  no  matter  how  unobjectionable  it  may  be, 
does  in  fact  indicate  ownership  and  origin,  and  hence  cannot  be 
protected.^      But  it  is  thought  that  this  proposition  is  only  a 

and  endeavor  to  ascertain  whether  the  In  Upton  (i860),  p.  102,  the  court 

letter,  name,  or  device  was  first  appro-  said  :  '*  The  simplest  case  of  a  trade- 

priated  by  the  claimant,  and   was  in-  mark  fulfilling  the  condition  of  the  law, 

tended  to  designate,  and  does  in  fact  and  thereby  entitling  him  who  adopts 

point  out,  the  article  to  which  it  is  af  •  it,  to  protection  in  its  exclusive  use,  is 

fixed  as  sold,  or  owned,  or  mi^de  hy  the  name  and  address  of  the  manu- 

him,  or  the  place  of  its  manufacture  or  facturer.    It  is  precisely  to  the  extent 

sale.      If  it  does,  it  is  a  trade-mark  that    any    name,  device,    or  symbol, 

within  the  true  intent  and  meaning  of  adopted  as  a  designation  for  merchan- 

the  term;  if  it  does  not,  and  nothing  dise,  is  effectual  in  performing  the  of- 

more  is  expressed  by  it  but  kind,  char-  fice  of  the  name  and  address  of  the  man- 

acter,  and  quality,  or  if  it  be  a  name,  ufacturer,  that  it    complies  with  the 

and  18  suggestive  of  no  idea  with  ref-  essential  requisite  to  the  acquisition  of 

erence  to  the  article  to  which  it  is  af-  an  exclusive  right  to  its  use.'*     At  page 

fixed,  then  the  claim  must  be  rejected.  136  it  is  said:   "That   a  trade-mark, 

In  the  latter  event,  it  is  not  declara-  adopted  by  a  manufacturer   or    mer- 

tory  of  ownership  or  origin,  nor  does  chant,  for  his  goods,  to  be  clothed  with 

it  serve  to  distingruish  an   article  as  the  attributes  of  property,  entitling  the 

the  production  of  a  particular  Individ-  proprietor  to  protection  in  its  exclusive 

ual  or  the  place  of  his  business,  and  if  it  use,  must,  by  word,  letter,  sign,  figure  or 

does  not  answer  this  purpose,  it  does  symbol,  designate  the  true  origin  or 

not  contain  the  essential  element  of  a  ownership  of  the  goods/' 

trade-mark.    .    .    .    The  simplest  case  1.  See  supra^  this  title,  What  May 

of  a  trade -mark   is  the  name  and  ad-  Constitute  a  Trade-Mark;  What  May 

dress  of  the  claimant,  and  it  is  abso-  not  Be  a  Valid  Trade-Mark. 

lutely  requisite  that  a  device  or  symbol  2.  In  People  v.  Fisher,  3  N.  Y.  Supp. 

should  perform  the  office  of  a  "finger  786;  50  Hun  (N.  Y.)  553,  Bradley,  J., 

board;   should  indicate  the  name  and  said:  " The  only  recognized  indication 

address  of  the  manufacturer,  to  invest  of  a  trade-mark  is  the  source,  origin,  or 

It  with  the  attributes  and  entitle  it  to  ownership  of  the  article  of  merchandise 

the  protection  of  a  trade-mark."  on  which  it  is  placed.  Caswell  v.  Davis, 

In  Corwin  v.  Daly,  7  Bosw.  (N.  Y.)  58  N.  Y.  223;  17  Am.  Rep.  233.    This 

223  ;  Upton  198 ;  Cox's  Man.  of  Trade-  means  that  the  mark  is  calculated  to 

Mark  Cases  187,  the  court  said  :   *'  It  distinguish  the  articles  which  bear  it 

seems  to  be  assumed   that  the  rule  is,  from  those  of  other  makers  or  vendors, 

that  every  existing  word  can  be  appro-  It  need*  not  indicate  any  particular  per- 

priated  as  a  trade-mark,  and  that  the  son  as  maker,  manufacturer,  or  vendor, 

exceptions   are   those  expressing  mere  or  give  the  name  or  address  of  either, 

quality  or  kind,  whereas  the  true  rule  When  the  mark  has  become  recognized 

is-^that  no  words  can  be  used  by  them-  by  purchasers  as  a  distinctive  designa- 

selves,    without   other    devices,    as    a  tion  of  a  particular  maker,  manufac- 

trade-mark,  except  such  as  point  out  turer,  or  seller  of  a  certain  quality  of 

ownership  or  origin,  and  those  which  goods,  it  will  be  a  sufficient  indication 

have  no  reference,  in  any  possible  way,  of  the  origin  or  ownership,  within  the 

to  any  other  attribute  of  the  article."  rule  requisite  to  its  protection  as  such, 
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subtle  deduction  of  some  judges  who  were  rather  seeking  for  a  reason 
for  denying  the  relief  asked,  than  for  the  logical  basis  upon  which 
the  law  of  trade-marks  rests.  We  take  it  that,  where  it  is  shown 
that  a  reputable  manufacturer  or  vendor  has  adopted  a  trade- 
mark for  his  goods,  which  is  unobjectionable  on  the  well-settled 
principles  of  law  as  to  what  may  and  what  may  not  be  a  trade- 
mark, and  has  applied  that  mark  to  his  goods,  accompanied  by  his 

name  and  address,  and  has  sold  his  goods  thus  prepared  in  the 

although  purchasers  may  not,  from  the  tained  such  a  'wide  sale  that  the  mark 

work  or  otherwise,  be  able  to  tell  who  has  also  become  indicative  of  quality,  is 

is  the  particular  maker  or  seller  of  the  not  of  itself  sufficient  to  debar  the  owner 

article.    Godillot  v.  Harris,  8i   N.  Y.  of  protection,  or  make  it  the  common 

263;  Insurance  Oil  Tank  Co.  v,  Scott,  property. of  the  trade." 

33  La.  Ann.  946;  39  Am.  Rep.  286 ;  ab-  In  Insurance  Oil  Tank  Co.  v.  Scott,  33 

stractly,  and  apart  from  its  application  La.  Ann.  946;  39  Am.  Rep.  286;  79  P.  & 

and  use,  a  trade-mark  has  no   recog-  S.,  Am.  Trade-Mark  Cases,  Fenner,  J., 

nized   ownership.      Its   value  is  in  its  said:   ** There   are  authorities   holding 

employment  in  marking  the  goods  upon  that  it  is  essential  to  the  validity  of  a 

which  it  is  placed.     This  gives  to  it  trade-mark  that  it  should  indicate  the 

the  character  of  property.     It  is  then  name  or  address  of  the  manufacturer  or 

a  symbol  of  reputation  or  good-will,  seller  of  the  articles,  in  such  manner  as 

Derringer  v,  Plate,  29.  Cal.  292;  Brad-  to  distinguish  them  as  the  goods  made 

ley  V.Norton,  33  Conn.  157;  87  Am.  or   sold  by   the  parties    claiming  the 

Dec.  200."  benefit  thereof.    We  consider,  however. 

In  American  Solid  Leather  Button  that  the  latest  and  best  authorities  es- 
Co.  V.  Anthony  (R.  I.  1886),  2  N.  Eng.  tablish  that  such  particular  designation 
Rep.  630;  177  P.  &  S.,  Am.  Trade-  is  not  essential;  but  that  when  a  par- 
Mark  Cases,  Stiness,  J.,  said :  *'  But  it  ticular  form  of  words  or  device,  other- 
by  no  means  follows,  as  a  rule  of  law,  wise  valid  as  a  trade-mark,  has  been 
that  marks  indicating  style  or  quality  first  employed  by  a  particular  maker  or 
may  not  also  indicate  origin,  and  thus  seller,  and  has  been  used  by  him  upon 
be  a  subject  of  trade-mark.  A  person  his  goods,  so  long  and  so  exclusively', 
has  the  right  to  affix  to  his  goods  any  as  to  have  acquired,  by  association,  an 
device,  symbol,  or  name,  which  he  may  understood  reference  to  such  maker  or 
invent,  to  distinguish  such  goods  from  seller  as  the  originator  or  seller  of  ar- 
those  made  by  other  people.  When  tides  so  marked — this  will  be  a  suffi- 
the  symbol  becomes  known  in  connec-  cient  compliance  with  the  law,  and  will 
tion  with  his  name,  it  serves  as  a  sign  entitle  the  party  to  protection." 
and  pledge  of  the  origin  of  the  goods.'*  In  Sheppard  v.  Stuart,  13  Phila.  (Pa.) 

In  Burton  v.  Stratton,  12  Fed.  Rep.  117;  33  P.  &  S.,  Am.  Trade-Mark  Cas- 

696;    103  P.  &    S.,  Am.  Trade-Mark  es,  Fin  letter,  J.,  said:  "How  is  a  mark 

Cases,  Brown,  D.  J.,  said:  "The  diffi-  or  device  to  indicate  *  true  or  original 

culty  is  in  distinguishing  cases  where  ownership,*  or  to  indicate  the  name  and 

the  property   has  acquired    a  generic  address  of  the  manufacturer?     In  and 

name,  as  indicating  the  quality  of  the  by  itself  alone,  this  is  impossible.     It 

article,  rather  than  its  origin  or  owner-  is  only  by  use  as  the  device  of  him,  who 

ship.           .     .    The    only    satisfactory  distinguishes  his  goods  by  it,  in  order 

rule  we  have  been  able  to  gather  from  that  they  may  be  known  as  his,  that  it 

the  authorities  is  that  in  each  case  it  is  can  ever  indicate  'true  origin  or  owner- 

a  matter  for  the  court  to  determine,  not  ship.*     ...     In  other  words,  the  evi- 

alone  from   the  mark  itself,  but  from  dence  must  show  the  first  appropriation 

the  testimony  whether  the  words  have  of  the  device  by  the  claimant,  its  appli* 

become  so  well  known  as  to  stand  in  cation  by  him  to  his  goods  or  business; 

the  public  eye  as  denoting  the  character  and  that  the  trade  or  public  recognize 

and  quality  of  the  article,  and  not  its  the  article  or  business  by  that  device  as 

origin  or  ownership.    .    .    .    But  if  the  made  or  sold  by  him,  or  belonging  to 

primary  object  of  the  trade-mark  be  him.    In  no  other  w^ay  can  a  mark  or 

to  indicate   the  origin   or  ownership,  device  indicate  '  true  origin  or  owner- 

the  mere  fact  that  the  article  has  ob-  ship.'  *' 
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open  market,  he  is  entitled  to  protection,  on  the  ground  that  the 
first  sale  to  an  intelligent  purchaser  gives  to  the  mark  its  mean- 
ing, and  such  purchaser,  after  haiving  once  bought  the  goods 
bearing  the  mark,  and  having  recognized  the  fact,  as  he  must  be 
presumed  to  have  done,  that  the  trade-mark  stood  for  and  repre- 
sented the  name  of  the  article  as  made  by  the  particular  manu- 
facturer, will  ever  after,  so  long  as  he  remembers  the  article  at 
all,  carry  in  his  mind  the  trade-mark  of  the  vendor,  as  the  sign 
and  seal  of  its  origin  and  ownership.^ 

We  think  the  better  distinction,  and  the  only  one  which  can 
serve  any  useful  purpose  in  these  cases — provided,  of  course,  that 
the  trade-mark  is  unobjectionable — is.  Can  a  mark,  by  use,  indicate 
ownership  and  origin,  and  was  it  adopted  with  that  intention, 
and  has  it  been  used  for  that  purpose?  If  this  is  found  to  be  the 
fact,  and  its  use  in  the  regular  course  of  trade  proven,  then  the 

1.  In  Cigar- Makers*  Protective  Union  S.,  Am.  Trade-Mark   Cases,  23   Fed. 

f.  Couhaim,  40  Minn.  243,  Gilfillan,  C.  Rep.  430,    Colt,    J.,   said:    "A   trade- 

J.,  said:    "The   theory  on   which   the  mark  must,  either  by  itself  or  by  asso- 

right  to  it  (trade-mark),  as  property,  is  ciation,  point  distinctively  to  the  ori- 

based,  is,   that  a  man   may   have   ac-  gin    or   ownership    of    the   article  to 

quired  a   reputation  for  excellence  in  which  it  is  applied.     Delaware,  etc., 

the  manufacture  or  preparation  of  a  Canal  Co.  v.  Clark,  13  Wall.  (U.  S.) 

certain  article  for  sale,  which  reputa-  311.      It   imports    that  the  article   is 

tion  may  be  the  source  of  profit  to  him.  made  by  the  original  proprietor,  and 

In  the  enjoyment  of  this   reputation,  therefore  genuine,  and  the  law  protects 

and  of  the  benefit  and  pecuniary  advan-  the  original  proprietor,  not  only  as  a 

tages  thereof,  he  ought  to  be  protected,  matter  of  justice,  but  to  prevent  im- 

as  he  ought  to  be,  and  is,  in  the  ad  van-  position   on   the    public.      Manhattan 

tages   of  the  good-will   of  a  business  Medicine  Co.  v.  Wood,  108  U.  S.  218." 

established  by   him;  and   so  that  the  In   Avery   v.   Meikle,  117  P.  &  S., 

purchasing  public  may  know  the  origin  Am.   Trade-Mark   Cases;  81    Ky.  73, 

of  such  articles  when  offered  for  sale,  Hargis,  C.  J.,  said:   '*It  must  not  be 

and  that  they  are  of  his  manufacture  or  overlooked,  however,  in  these  exclu- 

preparation,  he  may  adopt  and  place  on  sions,  that  a  trade-mark  is  indirectly 

them,  as  the  index  of  their  origin,  some  the  guaranty  of  the  quality  of  an  ar- 

device  or  symbol  not  used   by  others  tide  to  which  it  is  attached,  as  well 

upon  similar  articles,  which,  by  such  as  of  its  origin  and  ownership,  for  in 

adoption,  and  by  use  in  connection  with  all  cases  the  trade-mark,  in  indicating 

his  articles,  comes  to  be  known  as  rep-  the  origin  by    necessary   implication, 

resenting    that   the  articles  on   which  represents  the  quality  of  the  article, 

they  are  placed  are  made  or  prepared  which  is  the  true  source  of  its  reputa- 

by  him,  just  as  his  signature  to  a  busi-  tion  in  the  market.    There  is  no  ab- 

ness  paper  is  an  assurance  to  others  stract   righjt   in   a   trade- mark.      It  is 

that  he   executed   it.    It   has,  indeed,  property  only  when  appropriated  and 

been  likened  to  his  business  autograph.''  used  to  indicate  the  origin  or  owner- 

In  Menendez  v.  Holt,  128  U.  S.  ship  of  an  article  or  goods,  and  its  real 
514,  in  upholding  "  La  Favorita  "  as  a  value  consists  in  the  confidence  and 
trade-mark  for  flour,  Fuller,  C.  J., said:  patronage  of  the  public,  secured 
"The  brand  did  not  indicate  by  whom  through  its  instrumentality  in  acquaint- 
the  flour  was  manufactured,  but  it  did  ing  them  with  the  origin  and  owner- 
indicate  the  origin  of  its  selection  and  ship  of  an  article  which  thus  gains 
classification.  It  was  equivalent  to  the  reputation  for  its  superior  qualities, 
signature  of  Holt  &  Co.,  to  a  certificate  Of  this  reputation  its  owner  cannot  be 
that  the  flour  was  the  genuine  article  deprived  without  his  consent,  either 
which  had  been  determined  by  them  to  by  the  use  of  forbidden  means  or  the 
possess  a  certain  degree  of  excellence.'*  illegal  employment  of  things  otherwise 

In  Stachelberg  v.  Ponce,  152   P.  &  lawful." 
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property  right  in  the  mark  should  be  sustained,  as  it  would  be  in  a 
commercial  signature,  which  would  be  protected  against  forgery 
the  very  day  of  its  adoption  and  use,  entirely  independent  of 
whether  it  had  become  known  to  the  public  or  not.* 

2.  AoquiiLtion  of  Title— ^.  Instant  Acquisition. — The  question 
of  how  title  to  a  trade-mark  can  be  acquired,  has  generally  been  an- 
swered by  the  simple  statement — by  legal  adoption  and  use.  But 
this  is  not  sufficient.  It  has  been  stated  in  many  cases,  that  prop- 
erty right  in  a  trade-mark  can  be  acquired  only  by  legal  adoption, 
meaning,  a  mark  which  is  legally  capable  of  exclusive  appropria- 
tion, and  which  has  not  previously  been  used  by  others  for  the 
same  class  of  merchandise  or  business,  and  which  has  been  applied 
to  goods  and  a  use  in  trade,  in  such  circumstances  as  to  publicity 

In  Larrabee  v,  Lewis,  89  P.  &  S.,  of  his  own  manufacture  anj  symbol 
Am.  Trade- Mark  Cases;  67  Ga.  563;  or  device,  not  previously  appropriated, 
44  Am.  Rep.  735,  Crawford,  J.,  said:  which  will  distinguish  it  from  articles 
**A  trade-mark  which  designates  the  of  the  same  general  nature  manufac- 
true  origin  or  ownership  of  the  article  tured  or  sold  by  others,  and  thus  secure 
manufactured  or  sold,  will  be  pro-  to  himself  the  benefits  of  increased  sale 
tected,  but  words  which  have  no  other  by  reason  of  any  peculiar  excellence  he 
relation  to  the  origin  or  ownership  of  may  have  given  to  it.  The  symbol  or 
the  goods  than  merely  to  indicate  the  device  thus  becomes  a  sign  to  the  pub- 
name  or  quality,  will  not  be  protected."  lie  of  the  origin  of  the  goods  to  which 

The  numerals  "53  3,"  in  connection  it  is  attached,  and  an   assurance  that 

with  the  device  of  an  eagle  and  wreath,  they  are  the  genuine  article  of  the  origt- 

may  indicate  origin  as  well  as  quality,  nal  producer.    .    .    .    The  limitations 

and  when  so  intended  will  be  protected  upon  the  use  of  devices  as  trade-marks 

as  a  trade-mark  for  underwear.     Law-  are  well  defined.    The  object  of  the 

rence  Mfg.  Co.  v.  Lowell  Hosiery  Mills,  trade-mark  is  to  indicate,  either  by  its 

139  Mass.  325 ;  37  Am.  Rep.  363.  In  this  own   meaning  or  by  association,  the 

case  Colt,  J.,  said:  *'It  has  been  said  origin  or  ownership  of  the  article  to 

that  there  can  be  no  exclusive  right  to  which  it  is  applied.    If  it  did  not,  it 

use  marks,  figures,  and  letters  which  are  would  serve  no  useful  purpose,  either 

intended  merely  to  indicate  the  quality  to  the  manufacturer  or  to  the  public ; 

of  the  fabric  manufactured,  as  distin-  it  would  afford  no  protection  to  either 

gruished  from  those  marks  which  are  in-  aeainst  the  sale  of  a  spurious  in  place 

tended  to  indicate  its  origin,  because  one  of  the  genuine  article." 

has  no  right  to  appropriate   a  sign,  or  1.  In  Ransom  v.  Graham,  51  L.  J. 

symbol,  or  mark  which,  from  the  nature  Ch.  897,  Bacon,  V.  C,  said :  **  The  law 

of  the  fact  it  is  used  to  signify,  others  may  relating  to  trade-marks  has  been  estab- 

use  with  equal  truth,  and  therefore  have  lished  by  decisions  extending  over  cen- 

an  equal  right  to  employ  for  the  same  turies,  and  although  its  appBcation  has 

purpose.     .    .    .    These  considerations  been  somewhat  modified  by  the  recent 

would  be  decisive,  if  the  plaintifif  here  statutes  relating  to  trade-marks,  and 

claimed  the  exclusive  right  to  the  nu-  thereby  adapted  more  conveniently  to 

merals  '533/  when  used  only  to  in-  modern  usages,  the  law  has  undergone 

dicate  the  quality,  and  not  with  refer-  no  change  in  its  essential    principle, 

ence  to  the  origin,  of  the  goods.     But  That  principle  may  be  stated  thus:  A 

such  is  not  the  plaintiff's  position.     Its  manufacturer  who  produces  an  article 

claim  is  that  the  purpose  of  using  these  of  merchandise  which  he  announces  as 

figures,  in   connection   with   the  other  one  of  public  utility,  and  who  places 

parts  of  its  trade- mark,  was  to  aid  the  upon  it  a  mark»  by  which  it  is  distin - 

buyer  in  distinguishing  its  goods  from  guished  from  all  other  articles  of  a  sim- 

similar  goods  made  and  sold  by  others.*'  iiar  kind,  with  the  intention  that  it  may 

In  Amoskeag  Mfg.  Co.  v.  Trainer,  be  known  to  be  of  his  manufacture,  be- 

101  U.  S.  51,  Field,  J.,  said:  "Every-  comes  the  exclusive  owner  of  that  which 

one  is  at  liberty  to  affix   to  a  product  is  thenceforth  called  his  trade-mark." 
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and  length  of  use,  as  to  show  an  intention  to  adopt  it  as  a  trade- 
mark for  a  specific  article.* 

This  rule  is  a  very  good  one,  where  the  facts  will  allow  of  its 
application,  and  in  cases  where  it  is  possible,  the  proof  shoulA 
fully  come  up  to  its  requirements  ;  but  the  rule  contains  an  ele- 
ment of  uncertainty  for  which  there  does  not  seem  to  be  suffi- 
cient reason.  How  long  must  the  trade-mark  be  used  ?  How 
much  goods  sold  under  it  ?  How  many  people  must  know  the 
mark  as  belonging  to  the  vendor  of  the  goods  ?  And  why  should 
any  of  these  questions  be  raised?  It  is  thought  that  the  more 
logical  and  useful  rule,  and  one  for  which  there  is  ample  authority, 
is,  that  the  instant  a  vendor  adopts  a  valid  trade-mark  to  indicate 
his  goods,  and  applies  it  to  his  goods  with  his  name  and  address,  and 

1.  ^  Under  the  English  cases,  there  question ;  it  was  not  necessary  for  this 
must  be  something  more  than  a  mere  to  have  been  the  case  for  anj  length  of 
adoption  and  application  of  a  trade-  time,  so  long  as  there  was  some  user, 
mark  to  create  an  exclusive  right  at  There  was  for  some  time  a  doubt  as  to 
common  law.  The  American  cases,  the  circumstances  under  which  one 
however,  would  seem  to  be  to  the  ef-  person  could  acquire  a  sufficient  right 
feet  that,  as  soon  as  the  mark  is  ap-  to  a  trade-mark  to  be  entitled  to  re- 
plied, it  becomes  the  property  of  him  strain  another  from  infringing  it.  The 
who  is  the  first  to  formally  make  the  right  to  redress  being  treated  as  founded 
application."  Cox's  Man.  of  Trade-  on  the  defendant's  intentional  fraud,  it 
Mark  Cases  459,  note;  Browne  on  was  thought  that  a  plaintiff  who 
Trade-Marks,  ^  53.  claimed  an  injunction  against  a  defend- 
In  Robertson  v.  Berry,  50  Md.  599,  ant  ought  to  show  that  he  (the  plain- 
Miller,  }.,  said :  "  Without  noticing  at  tiff)  had  acquired  for  the  mark  indicat- 
length  many  other  allegations  of  the  ing  his  manufacture  such  a  reputation 
bill,  the  facts  thus  stated  show  that  the  as  would  raise  a  presumption  that  the 
complainants  have  acquired  a  property  defendant,  in  adopting  a  similar  mark, 
right  in  the  devices,  emblems,  and  ti-  had  done  so  with  the  intention  of  avail- 
tie  pages  in  question  by  adoption  and  ing  himself  of  that  reputation  to  divert 
user."  to  himself  the  plain  tin's  custom;  or,  at 
In  Leidersdorf  v.  Flint,  8  Biss.  (U.  all  events,  that  the  plaintiff  ought  to 
S.)  327,  Dyer,  }.,  said :  **A8  is  well  show  that  he  had  used  the  mark  long 
shown  by  a  writer  who  has  with  evi-  enough  to  render  it  probable  that  such 
dent  care  collated  the  authorities  on  a  reputation  had  been  acquired."  Se- 
the  subject,  vol.  7,  Central  Law  Journal  bastian  on  Trade-Marks  9. 
143,  the  foundation  of  title  to  a  trade-  Lord  Westbury,  in  McAndrews  v. 
mark  is  priority  of  adoption  and  actual  Bassett,  4  De  G.  J.  &  S.  380,  said : 
use  in  trade,  and  it  neither  in  applica-  **  But  when  it  came  to  be  recognized 
tion  nor  discovery  necessarily  possesses  that  there  was  a  right  of  property  in  a 
the  elements  of  originality,  novelty  or  trade-mark,  intentional  fraud  being  un- 
invention."  necessary  to  justify  restraint,  it  was  at 
In  Swift  V.  Peters,  11  Pat.  Off.  Gaz.  once  seen  that,  as  was  stated  by  Sir  J. 
no,  Doolittle,  Acting  Commissioner,  Romilly,  M..R.,  '  the  interference  of  a 
said:  *' From  this  it  will  be  seen  that  it  court  of  equity  could  not  depend  on 
is  of  no  consequence  whatever  who  was  the  length  of  time  the  manufacturers 
first  to  suggest  and  urge  the  adoption  had  used  it'  (Hall  v.  Barrows,  33  L.J. 
of  the  trade-mark;  but  the  point  Is,  who  Ch.  548),  but  that  *  from  the  time  of 
was  first  to  actually  adopt  and  use  the  their  commencing  the  user  of  their 
same  for  the  purpose  of  indicating  the  trade-mark,  they  became  entitled  to  the 
ownership  or  proprietorship  of  the  protection  of  the  court  against  any 
articles  to  which  the  mark  is  applied."  other  persons  using  the  same,  so  that 
'*  For  a  mark  to  have  been  used  be-  purchasers  might  be  induced  to  pur- 
fore  the  act  (1875)  it  was  sufficient  for  chase  the  goods  of  other  persons  as 
a  vendable  article  to  have  been  actually  theirs.'  "  See  also  Orr-Ewing  t>.  Grant, 
in   the  market,   bearing  the  mark  in  3  Hyde  185. 

347 


DootrizM  of  Origin  TRADE-MARKS.  and  OwiMnhip. 

"The  question  as  to  what  constitutes  is  not  an  answer  to  an  application  for 

a  sufficient  length  of  user  to  give  the  an  injunction  to  restrain  the  user  thereof 

plaintiff  an  exclusive  right  to  a  trade  by  another  person,  for  such  other  person 

name    or    designation    not    registered  to  say  and  prove  that  he  adopted  the 

under  the  act,  may  be  resolved  by  ref-  trade-mark  without    knowing   that   it 

erence  to  a  judgment  in  Hall  v.  Bar-  already  belonged  to  the  plaintiff." 
rows,  33  L.  J.  Rep.  551,  in  which  a  de-         In  Candee  v.  Deere,  54  III.  439;  5 

cided  opinion  was  expressed  that  the  Am.  Rep.  125,  Breese,  J.,  said:  **  It  is 

interference  of  a  court  of  equity  does  the  actual  use  of  the  trade-mark  affixed 

not  depend  on  the  length  of  time  the  to  the  merchandise  of  the   manufac- 

name  has  been  used,  and  that,  although  turer,  and  this  alone,  which  can  impart 

it  might  not  have  been  adopted  a  week,  to  it  the  element  of  property."     Citing 

and  might  not  have  acquired  any  rep-  Upton  on  Trade-Marks  179. 
utation  in  the  market,  still  the  right  to        In  Amoskeag  Mfg.  Co.  v.  Trainer^ 

use  it  would  be  protected.'*     Slater  on  loi    U.  S.  51,  Clifford,   J.,  dissenting^ 

Trade-Marks  238.  said:  "  Property  in  a  trade-mark  is  ac- 

In  Hall  V,  Barrows,  32  L.  J.  Ch.  548,  quired   by  the  original  application   to 

the  Master  of    Rolls    said  :    "  It    has  some  species  of  merchandise  or  manu- 

sometimes  been  supposed  that  a  man-  facture,  of  a  symbol  or  device,  not  in 

ufacturer  can  only^  acquire  such  a  prop-  actual  use,  to  devgnate  articles  of  the 

erty  in  a  trade-mark  as  will  enable  him  same   kind  or  class,     .     .     .    and  the 

to  maintain  an  injunction  against  the  rule   being  that  he  who  first  adopts 

piracy  of  it  by  others,  by  means  of  a  such  a  trade-mark  acquires  the  right 

long  use  of  it,  or,  at  least,  such  a  use  of  to  its  exclusive  use  in  connection  with 

it  as  is  sufficient  to  give  it  a  reputation  the  particular  class  of  merchandise  to 

in  the  market  where   such  goods  are  which  its  use  has  been  applied  by  him - 

sold.     But  I  entertain  great  doubt  as  to  self  or  his  agent.   Prior  use  is  essential 

the  correctness  of  this  view  of  the  case,  to  any  such  exclusive  claim,  as  the 

The  interference  of  a  court  of  equity  right  to  protection  begins  from  such 

cannot  depend  on  the  length  of  time  a  actual  prior  use." 

manufacturer  has  user  of  it.  If  the  mark        In  Blackwell  v.  Dibrell,  3  Hughes 

or  brand  be  an  old  one,  formerly  used,  (U.  S.)   151,  the  court  said:  **  On  the 

but  since  discontinued,  the  former  pro-  contrary,  it  is  distinctly  laid  down  by 

prietor  of  the  mark  undoubtedly  cannot  the  autnorities  that  it  is  only  the  actual 

retain   such   a  property   in  it,  or  pre-  use  of  the  mark,  device  or  symbol,  by 

vent   others   from   using  it;    but  pro-  the  dealer  which  entitles  him  to  it,  and 

vided  it  has  been  originally  adopted  by  gives  him  the  right  to  be  protected  in 

a  manufacturer,  and  continuously  and  the  enjoyment  of  it." 
still   used   by   him  to  denote  his  own         In  Shaver  t.'.  Shaver,  54  Iowa  3o8; 

goods   when  brought  into   the  market  37  Am.  Rep.  194,  Beck,  J.,  said:  "The 

and  offered  for  sale,  then  I  apprehend,  exclusive  right  in  a  trade-mark  is  ac- 

although  the  mark  may  not  have  been  quired  by  its  use,  which  the  law  does 

adopted  a  week,  and  may  not  have  ac-  not  require  shall  be  continued  for  any 

quired  any  reputation  in  the  market,  his  prescribed  time." 

neighbor  cannot  use  that  mark.  Were  In  Royal  Baking  Powder  Co.  t^. 
it  otherwise,  and  were  the  question  to  Sherrill,  59  How.  Pr.  (N.  Y.  Supreme 
depend  entirely  upon  the  time  the  mark  Ct.)  17,  Van  Horst,  J.,  said:  "  In  such 
had  been  used  or  the  reputation  of  it  a  case  the  word  itself  becomes  prop- 
had  been  acquired,  a  very  difficult,  if  erty,  to  the  extent  above  indicated,  to 
not  insoluble  inquiry  would  have  to  be  the  one  who  first  distinctly  appropri- 
opened  in  everj'  case ;  namely,  whether  ates  it  to  his  use.  .  .  .  Prior  in 
the  mark  had  acquired  in  the  market  a  time,  prior  in  right," 
distinctive  character  denoting  the  goods  In  Schneider  v,  Williams,  44  Pat. 
of  the  person  who  first  used  it."  Off.  Gaz.  1400,  it  is  said:  *' Actual  use 

In  Cope  V,  Evans,  L.  R.,  18  Eq.  143,  of  a  mark  upon  goods  put  on  the  mar- 
Sir  Charles  Hall,  V.  C,  said:  "The  ket  and  sold  by  the  adopter  is  nec- 
plaintiffs,  from  the  time  of  their  com-  essary  to  create  ownership.  Three 
mencing  the  user  of  their  trade-mark,  things  are  necessary: 
became  entitled  to  the  protection  of  this  ^*' First. — Adoption  of  a  mark  not 
court  against  any  other  persons  using  used  by  another  to  designate  goods  of 
the  same,  so  as  that  purchasers  might  be  the  same  kind  on  market, 
induced  to  purchase  the  goods  of  other  ^^Second. — Application  of  a  mark  to 
persons  as  the  plaintiffs  goods.     And  it  an  article  of  traffic. 
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sells  his  goods  in  the  open  market  in  the  regular  course  of  trade, 
at  that  instant  his  title  becomes  complete  and  established,  and, 
while  subsequent  use  is  necessary  to  maintain  it,  still  no  amount 
of  subsequent  use  or  reputation  which  the  mark  may  acquire  can 
increase  his  rights  or  give  him  any  better  standing  in  a  court  of 
equity  than  his  original  adoption  and  use.  We  cannot  see  any 
good  reason  why  this  rule  should  not  be  followed,  as  it  is  the 
most  simple  and  easy  of  application,  simplifying  the  evidence 
and  lightening  the  burdens  of  the  court,  without  danger  to  the 
accomplishment  of  substantial  justice.^ 

^Tkird.  —  Article  bearing  trade-  icth  of  September  following,  for  the 

mark  must  be  put  on  market  ^ owner."  plaintiff  to  acquire  a  right  of  property 

In  Lawrence  Mfg.  Co.  v,  Tennessee  in  the  particular  trade-mark.   The  sub- 

Mfg.  Co.,  138  U.  S.  537,  the  court  said:  stance  of  the  argument  of  defendants  is 

**  The  jurisdiction  to  restrain  the  use  this :  that,  supposing  the  court  interfere 

of  a  trade- mark  rests -upon  the  ground  upon  the  ground  of  property  in  a  trade- 

of  the  plaintiff 's  property'  in  it  and  of  mark,  that  property  must  be  regarded 

the  defendant's  unlawful  use  thereof,  as  the  offspring  of  such  an  antecedent 

Boston  Diatite  Co.  v.   Florence  Mfg.  user  as  will  be  sufficient  to  have  ac- 

Co.,   114  Mass.  69.    \i    the    absolute  quired,  for  the  article  stamped,  general 

right  belonged  to  the  plaintiff,  then,  if  notoriety  and  reputation  in  the  market; 

an  infringement  were  clearly  shown,  and  that  the  property  cannot  be  held  to 

the  fraudulent  intent  would  be  inferred  exist  until  the  facts  of  such  user,  noto- 

and    .    .    .    the  further  violation  of  rlety,  and  public  reputation  have  been 

the  right  of  property  would  neverthe-  proved.    The  plaintiff  won."     Browne 

less  be  restrained.     McLean  f.  Flem-  on  Trade-Marks  58-59. 

ine,  96  U.  S.  245;  Menendez  v.  Holt,  1.  In  Kohler  Mfg.  Co.  t/.Beeshore,  53 

128  U.  S.  514."  Fed.  Rep.  262,  Butler,  J.,  said:  "The 

In  Whitfield  v.  Loveless,  64  Pat.  Off.  plaintiff  claims  ownership  of  a  com- 

Gaz.,  p. 442,  the  court  said:  "The court  mon-law    trade-mark     in    the   words 

finds,  then,  that  the  word 'Columbia, Ms  *One  Night  Cough  Cure,*  used  as  a 

a  fanciful  name;  that  the  person  first  label  on  medicine,  which  it  manufac- 

selecting  it  is  entitled  to  its  use,  for  the  tures.      Granting    that   a    trade-mark 

reason  that  by  its  selection  and  exclu-  may  be  acquired  in  this  collocation  of 

sive  use  no  monopoly  is  created,  and  on  words,    the    plaintiff,    to    sustain    its 

the  further  broad  legal  ground  that  that  claim,  must  show  that  the  words  have 

which  is  prior  in  time  is  first  in  right.'*  been  used  in  the  connection  stated,  so 

**  What  time  is  required  for  the  per-  uniformly  and  so  long  as  to  have  be- 

fection  of  title  ?  That  is,  how  long  does  come  familiar  to  the  public  as  a  sign 

it  take  to  adopt  it  ?    The  answer  is  ob-  of  this  article  of  its  manufacture.    To 

viously  this:  the  moment  one  who  has  show  merely  an  adoption  of  the  words, 

selected  a  symbol  to  indicate  his  mer-  without  such  continuous  use  and  pub- 

chandise  applies  the  mark  to  his  goods,  lie     familiarity    and     understanding, 

the  act  is  complete.    The  avowal  of  his  would  amount  to  nothing.      The  use, 

intention   to  adopt,  his   registration  of  even  for  a  brief  period,  in  connection 

the  mark,  and  notice  to  the  whole  world,  with  occasional  sales,  would  amount  to 

do  not  constitute  adoption;  but  apply  little  if  anything  more.      To  establish 

the  mark  to  the  articles  for  sale,  and,  a  proprietary  right  in  the  language,  it 

to  instantiy  the  act  is  complete.  In  Mc-  is  necessary  that    the    public  under- 

Andrew  v,   Bassett,  the   right  of  the  standing  respecting  the  purpose  of  its 

plaintiff  was  disputed  because  of  his  use    shall    be    fully    proved, 

recent  appropriation  of  the  symbol  to  There  is   no  sufficient  evidence  that 

stamp  his  licorice,  just  as  a  claim  based  the  plaintiff  had  acquired  a  trade- mark, 

upon  mere  prescription  might  be  chal-  .     .     .    The    occasional    use    of    the 

lenged.    The  lord  chancellor  said,  that  written  label  prior  to  the  fall  of  1891 

he  had  been   much  pressed  by  the  de-  was  unimportant.     It  was  insufficient 

fendants*  counsel  to  declare  that  there  to  make  any  public  impression ;  and 

was  not  sufficient  time,  between  the  ter-  the  period  between  the  fall  of  1891  and 

mination  of  the  month  of  July  and  the  February    following,   when  suit    was 
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commenced,  was  too  short,  in  the  most  dependently  of  the  operation  of  the  stat- 
favorable  view  of  the  evidence,  to  have  ute,  it  is  necessary  for  me  to  consider, 
established  or  fixed  the  label  (whatever  in  this  case,  how  the  right  of  a  trade- 
it  was;  in  the  public  mind  as  a  known  mark  may  be  acquired.  In  the  first 
sign  or  indicia  of  the  plaintiff's  manu-  place,  it  is  not  necessary  that  it  should 
facture  of  cough  medicine.*'  This  jude-  be  used  for  any  definite  length  of  time ; 
ment  was  afinrmed  on  appeal,  Shiras,  T.i  there  is  no  statute  of  prescription  ap- 
saying:  **  Complaint  is  also  made  of  the  plying  to  trade-marks;  and  all  that  is 
court  below  in  holding  that  there  was  necessary  is  that  the  article  shall  be 
no  sufficient  evidence  that  the  plaintiff  placed  in  the  market  in  connection  with 
had  acquired  a  trade-mark  in  the  col-  the  desired  trade-mark,  and  that  it  shall 
location  of  words  stated.  It  may  be,  as  be  known  in  the  market  for  a  sufficient 
is  argued  by  complainant's  counsel,  that  time  to  lead  the  public  dealing  in  that 
the  interference  of  a  court  of  equity  article  to  connect  the  trade-mark  with 
does  not  depend  on  the  length  of  time  that  particular  article.  If  goods  so 
the  name  has  been  used,  and  that  the  marked  and  known  have  acquired  a 
rule  is  that  he  who  first  adopts  a  trade-  reputation  which  leads  people  to  ask 
mark,  acquired  the  right  to  its  exclusive  for  such  goods  so  markeid,  that  is  suf- 
use  in  connection  with  the  particular  ficient  to  entitle  the  vendor  or  producer 
class  of  merchandise  to  which  its  use  to  complain  of  any  infringement." 
has  been  applied.  Nevertheless,  how-  In  Seltzer  v.  Powell,  8  Phila.  (Pa.) 
ever  short  the  time  mav  be  in  which  a  396,  Leg.  Int.  308,  Paxson,  }.,  said: 
person  may  acquire  a  title  to  a  trade-  "  Where,  as  here,  a  party  claims  to 
mark,  there  must  be  shown  an  actual  have  recently  adopted  a  trade-mark, 
intention  to  acquire  such  a  title.  A  composed  in  part  of  certain  words 
merely  casual  use,  interrupted,  or  for  a  which  do  not  in  themselves  designate 
brief  period,  would  not  support  a  claim  the  origin  or  ownership  of  the  mer- 
to  a  trade-mark.  Menendez  v.  Holt,  chandise,  and  which  trade-mark  has 
128  U.  S.  514.  Nor  will  a  courtof  equity  not  been  used  to  a  sufficient  extent,  or 
recognize  by  injunction  a  proprietary  for  a  long  enough  period  to  be  known 
right  in  a  phrase  or  name,  unless  it  has  to  the  trade,  and  another  party  shortly 
been  used  in  such  circumstances  as  to  thereafter,  in  entire  ignorance  of  the 
publicity  and  length  of  use,  as  to  show  fact  of  its  existence,  uses  the  same 
an  intention  to  adopt  it  as  a  trade-mark  words  as  part  of  his  trade-mark,  with- 
for  a  specific  article.''  Kohler  Mfg.  out  thei'e  being  any  other  imitation,  or 
Co.  V,  Beeshore,  59  Fed.  Rep.  Vj2,  any  apparent  design  to  sell  his  goods 
Cited  in  Richter  v.  Reynolds,  59  Fed.  as  and  for  the  goods  of  the- party  who 
^cp-  577-  claims  to  have  first  adopted  it,  a  court 

See  Richter  v.  Reynolds,  59  Fed.  of  equity  will  not  interfere  in  a  sum- 
Rep.  577,  where  the  opinion  by  Dallas,  mary  way  by  injunction,  but  will  remit 
J.,  deals  with  the  character  of  the  use  the  parties  to  a  court  of  law,  there  to 
which  is  requisite  to  the  acquisition  of  settle  the  question  of  the  original  ap- 
title  to  a  trade-mark,  and  also  with  the  propriation  of  the  trade-mark  by  the 
effect  of  the  registry  of  one  device  verdict  of  a  jury." 
upon  a  claim  made  by  the  same  person  In  Alleghany  Fertilizer  Co.  v.  Wood- 
to  a  different  device  as  a  common -law  side,  I  Hughes  (U.  S.)  115,  Giles,  J., 
trade-mark  for  use  upon  the  same  kind  said:  '*  A  purely  arbitrary  or  fanciful 
of  goods.  appellation,  for  the  first  time  used  to 

In  Colgan  v,  Danheiser,  35  Fed.  Rep.  distinguish  an  article  to  which  it  has 
150,  no  relief  was  granted,  it  not  ap-  no  natural  or  necessary  relation,  does, 
pearing  that  complainants  had  first  es-  by  virtue  of  that  very  appropriation 
tablished  a  reputation  for  their  device  and  subsequent  use,  become  a  trade- 
before  defendants  simulated  it.  See  mark.  .  .  .  The  same  might  be  said 
also  Robinson  v.  Berry,  50  Md.  599.  of  a  symbol  or  sign,  such  as  a  cross,  a 

In  U.  S.  V,  Stefiens,  100  U.  S.  82,  star,  or  lion,  which,  when   stamped 

Miller,  J.,  said:  **  The  trade-mark  rec-  upon  a  particular  article,  may  become 

ognized  by  the  common  law  is  gener-  its  distinctive  mark,and  will  be  upheld 

ally  the  growth  of  a  considerable  period  as  such  so  soon  as  the  article  becomes 

of  use  rather  than   sudden  invention,  known  and  distinguished  by  that  mark.** 

.    .    .    The  exclusive  right  grows  out  In    Edelsten  v,  Vick,   11   Hare  78, 

of  use  and  not  from  mere  adoption."  the    Vice    Chancellor    said :   **  It  was 

In  Wheeler  v,  Johnston,  L.  R.,  3  Ir.  contended  that  the  plaintiffs  were  not 

384,  the  vice  chancellor  said  :  *'  But  in-  the  patentees,  and  that  they  had  no 
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One  important  element  in  the  acquisition  of  title  is  that  the 
mark  appropriated  shall  be  such  a  one  as  is  legally  unobjectiona- 
ble and  is  susceptible  of  exclusive  appropriation,  for  unless  the 
mark  can  become  the  exclusive  property  of  the  adopter  and  user, 
it  cannot  be  a  valid  trade-mark.* 

3.  Class  of  Meichandise. — Elsewhere  in  this  article  it  is  stated 
that  the  basis  of  trade-mark  protection  is  the  right  which  an 
honest  and  skillful  dealer  has  in  his  good  reputation. 

The  recognition  of  this  right  has  led  to  the  recognition  of  a 
property  right  in  a  trade-mark,  when  applied  to  goods  made  or 
sold  by  the  owner  of  the  mark. 

The  courts  have  gone  even  further  than  this  ;  they  have  held 
that  the  honest  dealer  who  has  created  a  good  and  valuable  repu- 
tation for  his  goods  and  consequently  for  himself,  is  entitled  to 
all  the  benefit  which  he  can  in  any  legitimate  way  derfVe  from 
that  good  reputation.  The  application  of  this  rule  has  led  the 
courts  to  hold  that  where  a  manufacturer  is  making  and  selling 
one  or  several  varieties  of  goods,  all  belonging  to  the  same  class, 
and  all  within  his  particular  line  of  business,  and  has  applied 
to  these  goods  a  trade-mark  indicating  their  ownership  and 
origin,  he  has  such  a  right  in  the  trade-mark,  as  representing  his 
good  reputation,  as  will  entitle  him  to  enjoin  the  use  of  the  same 
upon  goods  not  made  by  him,  but  belonging  to  the  same 
class  of  merchandise.  This  rule  is  based  upon  the  clearly  reason- 
able and  equitable  ground,  that  the  public  cannot  know  how 
many  varieties  of  goods  belonging  to  the  same  class  the  owner  of 
the  trade-mark  makes  and  sells  under  the  mark,  and  when  they 
see  any  one  or  more  of  the  general  class  of  goods  bearing  the 
mark,  which  they  know  as  the  mark  of  the  man  with  whom  they 
have  been  in  the  habit  of  dealing,  they  will  at  once  conclude  that 
the  goods  are  of  his  manufacture,  and  if  this  is  not  the  case  they 
will  be  deceived  thereby,  and  the  owner  of  the  mark  exposed  to 
danger  of  injury,  because  he  cannot  control  the  quality  of  the 

title  to  the  label;  but  it  is  not  the  pat-  In  Filkins  v.  Blackman,  13  Blatchf. 
ent,  but  the  continuous  use  of  the  label  (U.  S.)  440,  Shipman,  }.,  said:  **It  is- 
for  a  certain  period  of  time,  which  con-  also  to  be  noticed,  that  an  assignee  of 
fers  the  right  to  protection ;  and  the  a  trade- mark  does  not  obtain  a  right 
length  of  time  during  which  this  use  to  restrain  copyists  of  his  mark,  merely 
by  the  plaintiffs  and  those  to  whose  by  virtue  of  his  assignment,  but  he 
rights  thej  have  succeeded  existed,  is  must  also  show  that  it  has  actually 
a  sufficient  title."  been  used  and  applied  upon  an  article^ 
In  Purser  v.  Brain,  i7  L.  }.  Ch.  (U.  so  that  the  public  have  come  to  under- 
S.)  X41,  the  Vice  Chancellor  said :  stand  that  *  the  article  to  which  it  is- 
**  Then  the  question  arises,  whether  the  attached  is  the  manufacture  or  pro- 
court  can  say  certainly  that  the  user  of  duction  which  is  generally  known  in 
the  plaintiff's  patent  is  so  clear  that  market  under  that  denomination/ 
the  injunction  oueht  to  be  continued.  Walton  v,  Crowley,  3  Blatchf.  (U. 
Upon  this  point,  1  feel  that  it  is  very  S.)  440." 

possible  a  jury  may  think  there  has  1.  New  York,  etc..  Cement  Co.  v» 

not  been  so  long  a  user  by  the  plaintiff  Coplay  Cement  Co.,  44  Fed.  Rep.  277* 

of  his  title  as  to  enable  him  to  sustain  See    supra,    this    title,    Geographical 

a.n  action  at  law."  Terms,  where  the  question  is  discussed* 
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goods  not  made  by  him  and  thus  sold  under  his  trade-mark. 
There  is  still  another  excellent  reason  for  the  rule ;  if  a  second 
manufacturer  were  to  adopt  and  use  the  mark  of  another,  within 
the  same  class  of  merchandise,  he  would,  by  so  doing,  acquire 
exclusive  rights  to  the  jnark  as  applied  to  his  particular  variety 
of  goods,  and  if  the  first  user  of  the  mark  should  subsequently 
desire  to  add  that  particular  variety  of  goods  to  his  general  line 
.  within  the  class,  he  would  find  himself  in  the  position  of  being 
unable  to  employ  his  own  trade-mark,  which  is  equivalent  to  his 
own  name,  upon  his  own  goods ;  he  would  thus  be  deprived  of  a 
very  important  part  of  his  own  valuable  reputation,  and  seriously 
injured.  These  consequences  are  obviated  by  extending  the  rights 
of  a  trade-mark  owner  to  the  whole  class  of  merchandise,  within 
reasonable  limits.  What  the  limits  of  the  class  will  be,  will  in 
every  case  be  a  question  for  judicial  determination.* 

1.  See    supra^    this    title,   Doctrine  whether  one  kind  of  whisky  is  straight 

of    Origin    and    Ownership.      "  The  and  the  other  blended,  or  the  price  of 

commissioner  of  patents  shall  not  re-  one  is  a  little  greater  or  less  than  the 

ceive  and  record  any  proposed  trade-  other." 

mark  which  is  not  and  cannot  be-  Complainants,  whose  trade- mark  for 
come  a  lawful  trade-mark,  or  which  canned  salmon  was  *'  Epicure,"  sued  to 
is  merely  the  name  of  a  person,  firm,  restrain  defendants,  who  had  previously 
or  corporation,  unaccompanied  by  a  used  the  same  mark  for  canned  fruit, 
mark  sufficient  to  distinguish  it  from  from  extending  it  to  salmon.  Coxe, 
the  same  name  when  used  by  other  D.  J.,  said:  "The  reasoning  of  some 
persons,  or  which  is  identical  with  a  of  the  authorities  would  indicate  that 
trade-mark  appropriate  to  the  same  the  defendants  had  a  right  to  use  the 
class  of  merchandise  and  belonging  to  brand  in  connection  with  other  fruits 
a  different  owner,  and  already  regis-  and  vegetables,  analogous  to  tomatoes 
tered  or  received  for  registration,  or  and  peaches ;  but  to  assert  that  they 
which  so  nearly  resembles  such  last  have  the  right  to  use  it  on  all  canned 
mentioned  trade-mark  as  to  be  likely  goods  is  carrying  the  doctrine  far  be- 
to  deceive  the  public.  But  this  section  yond  any  reported  case.  .  .  .  The 
shall  not  prevent  the  registry  of  any  fact  that  the  defendants  have  subse- 
lawful  trade-mark  rightfully  in  use  on  quently  extended  their  business  so  as 
the  eighth  day  of  July,  eighteen  hun-  to  include  fish  and  other  like  articles 
dred  and  seventy.'*  United  States  Rev.  of  food,  does  not  avail  them,  neither 
Stat.,  ^  4939.  would  the  fact,  if  it  existed,  that,  at  the 

In  White  Co.  v.  Miller,  50  Fed.  Rep.  time  they  adopted  the  word  'Epicure* 
277,  plaintiffs  were  the  users  of  **  Mil-  they  intended  in  the  future  to  embrace 
ler's  Chicken  Cock  Whisky,"  as  a  these  articles.  .  .  .  It  is  the  party 
trade-mark  for  "straight**  whisky  in  who  uses  it  first  as  a  brand  for  his 
barrels,  and  defendants  began  the  use  goods,  and  builds  up  a  business  under 
of  "  Miller's  Game  Cock  Rye  '*  on  bar-  it,  who  is  entitled  to  protection,  and 
rels  and  bottles  for  "  blended  *'  whisky,  not  the  one  who  first  thought  of  using 
At  the  suit,  defendants  contended  that  it  on  similar  goods,  but  did  not  use  it.** 
the  difference  in  application  justified  George  v.  Smith,  52  Fed.  Rep.  830. 
the  similarity.  Colt,  C.  J.,  said  :  "  But  Plaintiffs,  whose  trade-mark  for  con- 
it  surely  cannot  be  said,  that  a  person  densed  milk  was  '*  Milk-Maid,**  sued 
having  a  valid  trade-mark,  which  he  to  restrain  defendant  from  using  the 
uses  upon  one  form  of  package,  another  same  mark  for  similar  articles.  The 
person  can  adopt  the  same  mark  upon  court  determined  that  the  registration 
the  same  form  of  package,  and  is  justi-  of  the  defendant's  trade-mark  must  be 
fied  in  its  use  because  he  also  puts  it  confined  to  substances  other  than  con- 
upon  another  form  of  package.  Nor  densed  milk,  coffee  and  milk,  cocoa 
is  it  very  material  whether  the  barrels  and  milk,  chocolate  and  milk,  and  es- 
have  one  or  two  stamps  upon  them,  or  sence  of  coffee ;  allowing  it  for  butter, 
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butterine,  and  eges.  Anelo  Swiss  man  extends  his  business  ?  ...  In 
Condensed  Milk  Co.  v.  Metcalf,  31  my  opinion,  if  a  man  wishes  to  extend 
Ch.  Div.  454.  his  business  to  a  new  description  of 
In  Edwards  v,  Dennis,  30  Ch.  Div.  goods  and  to  use  his  trade-mark  in  con- 
454,  Cotton,  L.  J.,  said:  '^  Now,  what  nection  with  the  goods,  he  ought  to 
was  done  In  the  present  case  ?  There  register  it  in  respect  of  those  goods." 
was  a  registration  bj  Mr.  Edwards'  In  Collins  Co.  v.  Oliver  Ames  Co., 
predecessors  in  title  for  Class  5,  *un-  30  Blatchf.  (U.  S.)  543,  Blatchford,}., 
wrought  and  partlj-wrought  metals  said :  **  The  complaint  in  this  suit  al- 
used  in  manufacture.*  That  was  reg-  leges  that  the  plaintiff  corporation 
istration  in  respect  of  all  goods  which  has,  from  its  organization,  been  en- 
come  under  Class  5,  a  class  which  in-  gaged  in  making  *axes,  hatchets 
eludes  a  vast  number  of  things.  It  is  ...  '  that  it  has  always  used  as  its 
not  exhaustive  in  its  terms ;  it  only  trade-mark  the  name  of  *  c5ollins  &  Co.' 
gives  examples  of  the  articles  included  but  has  placed  and  now  places  that 
in  it,  for  it  says  *  such  as '  iron  and  name  upon  such  goods  only  as  have 
steel,  iron  rough,  iron  rails,  iron  sheets,  obtained  a  high  standard  of  excellence ; 
and  so  forth.  The  registration  In  the  thatsaid  trade-mark  name  was  intended 
present  case  has  been  for  the  entirety  to,  and  did  inform  purchasers  that  the 
of  that  class.  In  my  opinion  that  is  goods  upon  which  it  appeared  were  of 
wrong.  ...  In  my  opinion  it  is  not  the  manufacture  of  the  plaintiff  ex- 
the  intention  of  the  act  (1875)  that  a  clusively.  ...  Clearly,  those  who 
man  registering  a  trade-mark  for  the  purchased  shovels  made  by  Ames  & 
entire  class,  and  yet  only  using  it  for  Sons,  and  stamped  *  Collins  &  Co.,' 
one  article  In  that  class,  can  claim  for  would  believe  that  such  shovels  were 
himself  the  exclusive  right  to  use  it  made  by  the  plaintiff,  for  there  was  no 
for  every  article  in  that  class.  .  .  .  other  c5ollin8  &  Co.  than  the  plaintiff. 
The  vice  chancellor  allowed  the  reg-  This  was  an  unlawful  appropriation  of 
istration  to  stand  for  all  the  goods  in  the  plaintiff 's  trade-mark.  ...  It 
Class  5  except  iron  wire;  but  I  think  is  strongly  urged,  on  the  part  of  the 
the  proper  course  is  to  let  it  stand  for  defendant,  that  a  mark  or  stamp,  to  be 
unwrought  and  partly-wrought  metals  a  trade-mark,  must  be  the  mark  of  an 
consisting  of  galvanized  iron  sheeting,  existing  trade ;  that  the  mark  '  Collins 
This  would  show  what  are  the  goods  &  Co.*  on  shovels,  when  adopted  by 
in  respect  of  which  he  claims  to  use  Ames  &  Sons,  became  the  mark  of  a 
his  trade-mark."  And  he  further  says:  trade  in  shovels,  carried  on  by  Ames 
**  Now  it  appears  that  the  real  defend-  &  Sons ;  that  the  plaintiff  had  no  trade 
ants,  Messrs.  Felten  and  Guilleaume,  in  shovels  at  the  time ;  that  the  mark 
have  been  carrying  on  business  for  *  Collins  &  Co.'  thus  became  the  mark 
many  years,  and  are  and  have  been  con-  of  Ames  ft  Sons'  trade  in  shovels,  and 
fining  themselves  to  the  manufacture  the  property  of  Ames  &  Sons  in  re- 
and  sale  of  wire.  On  the  other  hand,  spect  to  shovels  made  by  them,  by 
the  plaintiff  is  and  has  been  selling  on-  prior  right;  that  any  use  of  that  mark 
ly  sheet  iron.  Can  it  be  said  that  by  on  shovels  afterwards,  by  the  plaintiff, 
placing  this  label  or  mark  of  whicn  became  wrongful  as  against  Ames  & 
the  plaintiff  claims  on  their  bundles  Sons  or  the  defendant;  and  that  the 
of  wire,  the  defendants  are  passing  off  plaintiff  has  no  right  in  the  premises 
their  goods  as  those  of  the  plaintiff,  which  it  can  enforce*  against  the  de- 
when  the  plaintiff  is  not  selling  that  fendant.  This  view  is  specious,  but 
class  of  goods  at  all  ?  If  they  had  been  unsound.  The  plaintiff  having,  from 
using  it  as  a  trade-mark  upon  the  same  1843,  the  right  to  make  any  article  of 
description  of  goods  as  those  manu-  iron,  steel,  or  other  metal,  and  having 
factured  by  the  plaintiff,  that  might  gone  on,  from  that  time,  both  before 
have  led  people  to  believe  that  those  and  after  1856,  extending  its  manufac- 
goods  were  the  plaintiff's  manufacture;  ture  beyond  edge  tools  into  digging 
but  when  we  find  that  the  goods  are  tools,  such  as  picks  and  hoes,  and  hav- 
so  distinct  as  they  are  in  this  case,  I  ing  always  put  the  mark  *  Collins  & 
should  say,  as  a  judge  of  fact,  that  the  Co.,'  on  its  best  quality  of  articles,  the 
defendants  are  not  doing  anything  to  fact  that  it  did  not  before  1856  make  a 
mislead  people  into  thinking  that  their  digging  tool,  such  as  the  shovels  on 
goods  are  the  goods  of  the  plaintiff,  which,  in  1856,  Ames  &  Sons,  put  the 
.  .  .  In  the  course  of  the  argument  mark  *  Collins  &  Co.,'  does  not  war- 
it  was  asked,  what  is  to  be  done  if  a  rant  the  conclusion    that  that  mark 
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was  not,  in  1856,  the  mark  of  the  plain-  device.    Hence,  the  use  of  it  on  one 

tiff's  trade  in  respect  to  such  shovels."  particular  article  of   manufacture  or 

In  Carroll  v,  Ertheiler,  i  Fed.  Rep.  merchandise  will  not  prevent  another 

688;    31   Alb.    L.   J.  503,  the    appli^  from  using  it  on  another  and  different 

cation  of  the  words  ^  Lone  Jack,"  the  class  of  articles,  the  rule  being  strictly 

plaintiff's    trade  -  mark    for    smoking  applied  that  the  right  to  protection  in 

tobacco,  to  cigarettes,  by  the  defend-  equity  is  limited  to  the  prior  use  of  the 

ant,  was  held  to  be  an  infringement;  symbol  by  the  owner." 
there   not   being   sufficient  difference        There  being  four  trade-marks,  each 

between  the  two  kinds  of  goods    to  consisting  of  the  device  of  an  anchor, 

warrant    such    use.     Butler,  J.,  said:  registered   for    different    varieties   of 

*'While  the  revenue  laws,  for  purposes  goods  in  the  same  general  class,  the 

of  taxation,  distinguished   between  court  refused  the  application  to  regis- 

smoking  tobacco  and  cigarettes,  there  ter  a  fifth  for  still  another  kind  of 

is,  we  believe,  no  substantial  difference,  goods  in  the  same  general  class,  in  the 

Cigarettes  consist  of  smoking  tobacco,  case  of  Ifi  re  Hargraves'  Trade-Mark, 

similar  in  all  material  respects  to  that  1 1  Ch.  Div.  669. 

used  in  pipes.  The  circumstance  that  In  Sorg  v.  Welsh,  16  Pat  Off.  Gaz. 
a  longer  *cut'  than  that  commonly  910;  38  P.  &  S.,  Am.  Trade-Mark 
used  in  pipes  is  most  convenient  for  Cases,  Doolittle,  Acting  Commissioner^ 
cigarettes  is  not  important,  nor  that  said:  '*  Applicants  are  not  compelled 
the  tobacco  is  smoked  iQ  paper  instead  to  register  a  trade-mark  upon  a  whole 
of  pipes.  It  may  all  be  used  for  either  class  of  goods,  but  may  restrict  it  to  a 
purpose,  and  is  all  embraced  in  the  particular  description  of  goods  withT 
term  *  smoking  tobacco.'  We  do  not  in  that  class.  The  law  requires,  in 
believe  the  public  or  the  trade  draw  fact,  that  an  applicant  shall  state  the 
such  a  distinction  as  the  defendant  sets  '  particular  description  of  goods  com- 
up.  .  .  .  The  denominating  char-  prised  in  the  class  to  which  he  applies, 
acteristic  of  the  plaintiff's  trade-mark  or  intends  to  apply,  his  trade-mark, 
is  the  name  *  Lone  Jack.'  His  tobacco  Different  persons  may  apply  the  same 
has  come  to  be  known  and  described  mark  to  different  sorts  of  goods  in  the 
by  this  name,  throughout  the  country,  same  class,  provided  the  nature  and 
to  such  an  extent  that  the  accompany-  resemblance  of  the  goods  are  not  so 
ing  device  has  ceased  to  be  important,  nearly  the  same  as  that  the  identity  of 
if  it  ever  was  so,  doubtless  rarely  ob-  the  trade- mark  would  deceive  the  pub- 
served,  and  slightly  remembered.  At  lie  as  to  their  origin  or  ownership." 
home  and  abroad,  to  the  trade  and  the  In  Re  Jelley,  51  L.  J.  Ch.  639,  the 
public,  it  is  familiarly  known  as  '  Lone  application  of  petitioners,  who  bad 
Jack,'  and  is  thus  designated  as  the  been  using  a  certain  trade-mark  for 
plaintiff's  manufacture  by  purchasers  several  kinds  of  iron,  to  register  it  for 
and  sellers.  The  defendant's  applica-  the  whole  class  of  iron,  was  refused, 
tion  of  this  name  to  his  smoking  to-  Jessel,  M.  R.,  said:  "  Althoueh  the  ap- 
bacco  is  an  adoption  and  use  of  the  plicants  contend  that  they  have  used 
essential  part  of  the  plaintiff's  trade-  this  mark  for  twenty-five  years  in 
mark."  the    market,    these    particular    goods 

In  Amoskeag  Mfg.  Co.  v.  Trainer,  have  not  been    known    by  it    That 

loi  U.  S.  57,  Clifford,  J.,  said :  **  Prop-  point  was  argued  by  a  man  who  had 

erty  in  a  trade- mark  is  acquired  by  the  used   a   mark    for  whisky    which  he 

original  application  to  some  species  of  thought    he    could     extend    to   beer, 

merchandise  or  manufacture  of  a  sym-  though  it  was  very  like  AUsopp's  mark, 

bol  or  device   not  in    actual    use  to  but  I  did  not  think   so.    .    .    .    The 

designate  articles  of  the  same  kind  or  applicants  say  that,  if  they  are  allowed 

class    .    .    .    the  rule  being,  that  he  to  use  this  mark  in  respect  to  certain 

who  first  adopts  such  a  trade- mark  ac-  goods,  it  is  hard  upon  them  that  they 

quires  the  right  to  its  exclusive  use  in  should  not  be  allowed  to  use  it  for  the 

connection  with  the  particular  class  of  whole  of  their  trade ;   but  if  they  are 

merchandise  to  which  its  use  has  been  going  to  sell  goods  which  they  never 

applied    by    himself    or   his   agents,  sold  before,  the  answer  is  that  they 

Prior  use  is  essential  to  any  such  ex-  can  adopt  a  new  mark  upon  them." 
elusive  claim,  as  the  right  to  protec-        In    Wamsutta    Mills    v,  Allen,   13 

tion  begins  from  such  actual  prior  use ;  Phila.  (Pa.)  535,  where  defendant  sold 

nor  does  the  right  to  protection  ex-  shirts  of  '*  Wamyesta  Muslin,"  it  was 

tend    beyond  the  actual  use  of    the  held  an  infringement  of  plaintiffs' trade- 
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mark  **Wamsutta'*  for  muslin.  Thayer,  were  rejected  upon  the  registration  of 
P.  }.,  said :  "  As  to  the  point  made  by  F.  Boehm  &  Qo^  of  said  word  for 
the  defendants,  that  the  plaintiffs  are  *  wines  of  which  alcoholic  spirits  is 
manufacturers  of  muslins  and  the  de-  an  ingredient.'  It  is  denied,  however, 
fendants  are  manufacturers  of  shirts,  by  the  applicants  that  the  word  *  Cen- 
and  therefore  the  plaintiffs  cannot  tennial,'  as  registered  by  Frank  Boehm 
complain  of  the  use  of  their  trade-mark,  &  Co.,  covers  the  class  of  merchan- 
or  a  servile  imitation  of  it  by  defend-  dise  to  which  they  claim  the  right  to 
ants  when  affixed  to  their  shirts,  we  appW  it,  i.  e.,  Sparkling  Wfues^  but  is 
do  not  see  the  force  of  such  reasoning,  confined  to  those  wines  of  which  alco- 
It  is  too  plain  to  require  any  demon-  holic  spirits  is  an  ingredient.  Frank 
stration  that  if  the  defendants  manu-  Boehm  &  Co.  set  forth  that  their 
facture  shirts  of  muslin  greatly  infe-  trade-mark  is  applied  to  that  class  of 
rior  in  quality  to  the  plaintiffs*  muslin,  merchandise  containing  alcoholic 
and  pass  them  off  upon  the  public  as  spirits,  and  they  include  wines  in  the 
shirts  made  of  the  plaintiffs'  muslin,  enumeration  of  the  particular  goods 
the  plaintiffs  may  suffer  greatly  there-  comprising  such  class.  All  wines  con- 
by  in  their  reputation  as  manufac-  tain  alcohol,  and  as  they  have  not  ex- 
turers,  and  consequently  in  their  sales  pressly  limited  themselves  to  such  as 
of  the  muslin  which  they  nuinufacture."  are  compounded  with  alcoholic  spirits, 

In  Colman  v.  Crump,  70  N.  Y.  573,  it  seems  not  inconsistent  with  their 

Allen,  }.,  said :  **  It  is  an  infraction  of  registration    to  say  that    they  really 

that  right,  to  print  or  manufacture,  or  include  all  such  wines  as  contain  al- 

put  on  the  market  for  sale,  and  sell  for  cohol." 

use  upon  articles  of  merchandise  of  In  Amoskeag  Mfg.  Co.  v.  Garner, 
the  same  kind  as  those  upon  which  it  ^4  How.  Pr.  (N.  Y.  Supreme  Ct.)  299, 
is  used  by  the  proprietor,  any  device  Barrett,  T.,  said:  **  It  is  not  disputed 
or  symbol,  which  by  its  resemblance  that,  so  far  as  the  word  '  Amoskeag' 
to  the  established  trade-mark  will  be  has  been  applied  by  plaintiff  to  cotton 
liable  to  deceive*  the  public,  and. lead  goods  actually  manufactured  and  sold 
to  the  purchase  and  use  of  that  which  by  it,  the  use  of  such  word  is  its  ex- 
is  not  the  manufacture  of  the  proprie-  elusive  right.  The  claim  is  that,  as  to  any 
tor,  believing  it  to  be  his.  .  .  .  The  description  of  cotton  goods  which  the 
fact  that  the  same  device  is  used  upon  plaintiff  has  not  yet  produced,  the  word 
other  articles  of  merchandise  does  not  *  Amoskeas '  is  common  property  and 
take  from  the  plaintiffs  their  right  to  that,  therefore,  the  defendants  were  at 
its  exclusive  use  on  this  one  article  of  liberty  to  apply  it  as  their  trade- mark, 
their  manufacture."  even  as  against  the  plaintiff,  to  prints 

In  La  Soci^t^  Anonyme  des  Mines  or  calicoes.  This  claim  rests  upon  the 
r>.  Baxter,  14  Blatchf.  (U.  S.)  261,  assumption  that  the  word  *  Amoskeag' 
Blatchford,  J.,  said :  **  The  fact  that  is  siiiiply  the  plaintiff's  trade  name, 
the  defendants  sell  a  paint  composed  that  is,  a  geographical  name  in  which 
of  a  white  oxide  of  zinc  ground  in  the  plaintiff  can  have  no  exclusive 
oil,  and  represent  it  as  containing  property,  except  so  far  as  it  has  been 
'white  oxide  of  zinc  made  by  the  actually  applied.  It  ignores  the  fact 
plaintiffs,  when  it  does  not  contain  that  the  word  stands  for,  and  is,  in  re- 
-white  oxide  of  zinc  made  by  the  plain-  ality,  the  distinctive  part  of  the  plain- 
tiffs, is  no  violation  of  any  trade-mark  tiff's  corporate  name.  If  the  plaintiff 
of  the  plaintiffs.  .  .  .  So,  flour  is  had  been  incorporated,  say  as  *  The 
intended  to  be  made  into  bread.  But,  Manchester  Manufacturing  Company,' 
if  a  baker  should  falsely  stamp  his  and  had  used  the  wdrd  *  Amoskeag' 
Jt>pead  with  the  mark  of  a  particular  merely  to  distinguish  its  goods,  the 
brand  of  flour,  the  maker  of  such  question  whether  there  could  be  any 
brand,  if  having  a  trade-mark  therefor,  property  in  the  name,  except  as  to 
could  not  claim  that  the  baker  had  those  classes  of  goods  to  which  it  had 
violated  his  trade-mark.  And  so  of  actually  been  applied,  would  have  been 
any  other  raw  material  which  enters  presented  for  consideration.  It  would 
as  an  ingredient  into  a  compound  or  then  have  been  similar  to  the  '  I  X  L ' 
article  of  manufacture."  case,  where  the  question  was  decided 

In  Re  Bush,  10  Pat.  Off.  Gaz.  164,  in  the  negative  by  the  examiner  in  the 

Duell,  Commissioner,  said:  '*  Bush  iSL  English  Patent  Office,  but  whether  cor- 

Co,  sought  to  register  ^Centennial'  as  a  rectly  or  not  remains  to  be  judicially 

trade- mark  for  *  Sparkling  Wines,'  but  determined.    The  courts  have  gone  no 
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forther  than  to  say  that  the  property  in  He  sees  the  full  name  of  the  company 
such  marks  does  notextend  to  an  entirely  the  moment  his  eye  rests  upon  the 
different  line  of  industry ;  as  if  a  person  distinctive  part  of  it  To  stamp  the 
does  not  carry  on  a  trade  in  iron,  but  word  *Amoskeag/  therefore,  upon  cot- 
carries  on  a  trade  in  linen,  and  stamps  ton  goods  is  substantially  to  represent, 
a  lion  on  his  linens,  another  person  may  (and  that  whether  such  be  the  inten- 
stamp  a  lion  on  iron.  Ainsworth  v.  tion  or  not,  which  is  immaterial  in  ap- 
Walmsley  and  Hall  v.  Burrows.  But  plyinff  the  remedy  [Millington  v.  Fox, 
when  it  is  considered  that  the  word  3  Myi.  &  Co.  338}),  that  such  goods 
'Amoskeag'  stamped  upon  the  plain-  are  manufactured  by  the  Amoskeag 
tifiTs  goods  is  nothing  more  or  less  than  Manufacturing  Company.  It  was  con- 
an  abbreviation,  like  'A.  M.  Co.,'  or  *A.  tended  that  the  plaintiff's  claim  was 
M.  C.,'  of  *  The  Amoskea^  Manufactur-  practically  of  a  monopoly  in  the  word 
ing  Company,'  a  very  different  ques-  ^Amoskeag.'  But  not  so.  The  word 
tion,  which  is  the  only  one  really  in  the  is  free  to  3iose  engaged  in  other  and 
case,  is  up  for  judgment.  The  plaintiff's  distinct  lines  of  industry,  because  there 
corporate  name  was  lawfulW  given  to  its  use  conveys  no  such  meaning  as 
it  by  legislative  action  over  forty  years  when  applied  to  cotton  goods.  .  .  . 
ago,  and  there  would  seem  to  be  no  The  manufacturer  of  cement,  for  in- 
good  reason  why  it  should  not  receive  stance,  might  apply  the  word  *Amos- 
as  much  protection  against  the  unau-  keag '  to  that  article,  because  when 
thorized  use  of  its  name  as  a  natural  stamped  upon  cement  it  would  not 
person.  .  .  .  Now,  it  will  scarcely  stand  for  *'  The  Amoskeag  Manufac- 
be  pretended  that  the  defendants  have  turing  Company.'  In  that  connection 
the  right  to  call  their  prints  *  The  it  would  be  a  mere  geographical  deslg- 
Amoskeag  Manufacturing  Company  nation  and  not,  in  effect,  die  plaintiff's 
Prints.'  And  why  not  ?  Is  it  because  name.  .  .  .  Applied,  however,  to 
the  plaintiff  has  acquired  a  special  and  any  and  ev^ry  variety  of  cotton  goods, 
limited  property  in  its  own  name,  by  whether  such  as  the  plaintiff  has  or 
its  application  to  certain  articles  ?  As-  has  not,  as  yet,  manufactured,  it  could 
suredly  not.  The  right  is  denied,  not  not  fail  to  indicate  the  plaintiff's  name, 
merely  upon  the  narrow  ground  of  the  and  that  the  g^oods  were  of  its  manu- 
violation  of  an  ordinary  trade-mark,  but  facture.  .  .  .  The  only  difference 
upon  the  broad  principle  that  the  plain-  between  the  parties  on  this  head,  is  as 
tiffis  entitled,  under  such  circumstances,  to  the  legal  treatment  of  the  word 
to  protection  against  the  unauthorized  *  Amoskeag.'  .  .  .  But  now  suppose 
useof  its  name.  Such  a  use  is  conclu-  that  the  plaintiff  had  received  from 
sive  evidence  of  the  wrong  which  the  the  legislature  of  New  Hampshire  the 
law  undertakes  to  redress,  viz. :  *  The  name  of  *  The  Amoskeag  Baking  Corn- 
sale  of  the  goods  of  one  person  as  be-  pany,'and  for  forty  years  had  been  en- 
ing  those  of  another.'  Amoskeag  Mfg.  gaged  in  the  humbler,  though  hardly 
Co.  V.  Spear,  3  Sandf.  (N.  Y.)  599.  less  useful,  avocation  of  *  manufactur- 
Now,  if  the  defendants  have  not  the  ing'  almost  every  variety  of  bread,  roll, 
right  to  use  the  plaintiff's  name  directly,  muffin,  cracker,  biscuit,  cake  and  pie, 
they  certainly  have  not  the  right  to  on  which  articles  of  food  it  had  in- 
use  it  indirectly.  For  instance,  in  variably  stamped  its  corporate  name 
view  of  the  evidence  in  this  case,  the  or  some  abbreviation  thereof,  such  as 
defendants  could  no  more  rightfully  *  Amoskeag  B.  Co., 'or 'Am.  Baking 
call  their  prints  *  A.  M.  Co.  prints,' than  Co.,'  or  'Am.  B.  Co.,'  or 'Amoskeag.' 
they  could  style  them  '  The  Amoskeag  Suppose,  however,  that  the  plaintiff 
Manufacturing  Company  Prints,'  be-  had  omitted  or  had  not  yet  decided  to 
cause  that  would  still  be  a  representa-  make  and  vend  the  single  variety 
tion,  less  full,  pointed  and  direct,  but  known  as  '  crumpets,'  and  thereupon  a 
none  the  less  fraudulent,  that  the  prints  rival  baker  attempted  to  sell  his  crum- 
were  of  the  plaintiff's  production.  'A  pets  as  'Amoskeag  crumpets,'  would 
M.  Co.' is  not  merely  a  trade- mark,  but  not  any  customer,  upon  seeing  the 
a  well-known,  long  used  and  thoroughly  name  thus  applied,  naturally  say  that 
understood  abbreviation  of  the  plain-  the  Amoskeag  Baking  Company  had 
tiff 's  name.  So  with  the  word  'Amos-  added  crumpets  to  its  other  varieties 
keag.'  It  brings  before  the  mind  of  of  bread  P  And  would  not  the  rival 
the  dealer  in  cotton  goods,  not  a  mere  bakery  be  restrained,  upon  the  plain 
geographical  designation,  but  '  The  principle  of  an  unauthorized  use  of  the 
Amoskeag  Manufacturing  Company.'  company's  name?    The  parallel  is  not 
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precise,  as  the  printing  of  calicoes  may  establish  it  as  his  own  trade-mark,  that 

require    some    additional    machinery,  which    is   the  known   trade  mark  of 

Bat  the  difference  is  only  in  degree."  other   people,   and  he  would   be  re- 

Owr/^ire  Amoskeag  Mfg.  Co.  t\  Gar-  strained    by  injunction,  though   he 

ner,  55  Barb.  (N.  Y.)  151.  thought  he  himself  had  invented  the 

In  Smith  v.  Reynolds,  13  Blatchf.  trade-mark,  and  bona  fide  intended  it 

(U.  S.)  458,  Shipman,  J.,  said:  **  The  to  designate  goods  of  nis  own  roanu- 

question    ...    is,  does    the  regis-  facture.    And  the  reason  is  obvious, 

tration  of  a  trade- mark  for  *  paints,'  by  because  the  goods  pass  from  hand  to 

a  plaintiff  who  had  previously  acquired  hand,  and  though  he  may  act  with  the 

the  exclusive  use  of  such   mark  for  utmost    bona  ftdes^  yet  the   ultimate 

particular  kinds  of  paints  only,  enable  purchasers    might    believe  that  they 

the  plaintiff  to  restrain  the  defendant  were  the  real  goods,  that  is  to  say,*  that 

from    its  use   upon  another    kind  of  they  were  manufactured  by  the  person 

paints,  to  which  kind  he  had  been  in  entitled  to  the  original    trade- mark, 

the  habit  of  affixing  the  same  mark  .    .     .     Consequently,  whenever  you 

prior  to  the  registration  ?    ...    By  get  to  a  case  of  the  first  class,  you  have 

registering  this  mark  in  the  patent  of-  nothing  more  to  do  than  to  show  that 

fice,  and  appropriating  it  to  all  paints,  the  trade-mark  has  been  taken.     What 

they  cannot,  in  my  opinion,   prevent  do  we  mean  by  saying  that  the  trade- 

the    defendants  from  the  use  of  the  mark  has  been  taken  ?    .    .    .     What 

mark  upon  a  class  of  goods  to  which  the  court  has  to  satisfy  itself  of  is,  that 

they  had  applied  the  mark  prior  to  the  there  has  been  an  essential  portion  of 

registration,  especially  as  the  plaintiffs  the  trade-mark  used  to  designate  goods 

have  not,  since   the  registration,  ex-  of  a  similar  description.    I  say  of  a 

tended  actual  use  of  their  mark  to  that  similar  description,  because  there   is 

class."  no  right  in  a  trade-mark  except  to 

In  Ex  p,  Boehm,  8  Pat  Off.  Gaz.  protect  the  manufacturer  of  the  goods. 

319,  an  application  to  register  a  trade-  If  a  seller  of  carriages  invented  this 

mark  for  the  whole  class  of  **  alcoholic  fanciful    mark,    this    curious    animal 

spirits  '*  was  allowed.     Spear,   Acting  (above  referred  to  as  anything  entirely 

Commissioner,  said  :  "  I  know  of  no  de-  arbitrary),  and  put  it  on  carriages,  that 

cision  of  the  courts,  nor  does  the  exam-  would  not  prevent  a  manufacturer  of 

iner  cite  any  in  support  of  his  position,  woolen    goods    from   putting  it  as  a 

that  the  law  contemplates  that  different  trade-mark  on   woolen  goods.    As  I 

descriptions  of  the  same  class  of  goods  said  before,  you  must  have  regard,  not 

should  be  made  the  subjects  of  separate  merely  to  the  mark,  but  to  the  nature 

applications.      On    the  contrary,  the  of  the  goods  upon  which  the  mark  is 

most  recently  published  decision  which  impressed.'' 

hascometomynotice,givesthe  clause  of  In  Singer  Mfg.  Co.  t;.  Kimball,  Ct. 

the  statute  under  consideration  (section  of  Session  Cases,  3d  Series  XI.  267; 

4937  £/iiiVr</5/a/^jR.  S.)  quite  a  differ-  10    Scott   L.   Rep.   173,   it  was  said: 

ent interpretation.    Smith  v.  Reynolds,  *'  Now,    in    the    Scotch    court,    the 

3  Pat.  On.  Gaz.  314.     .     .    .     It  is  true  judges    seem  certainly   to  have   pro- 

that  the   use  of  such   comprehensive  c ceded   upon  a   general    principle, 

terms  is  a  very  bad  practice,  but  the  founded    upon    some    expression    of 

evil  results  appear  to  fall  on  those  ap-  Lord   Westbury    in    Wotherspoon    v. 

pUcants  alone  who  take  the  risk.    .    .    .  Currie,  L.  R.,  5  H.  L.  508,  that  there 

This   danger  of  including  within  the  is  a  property  acquired  in  a  trade-mark 

terms  of  a  registration  more  than  ap-  or  trade  name  to  this  extent,  that  no 

plicants  can   maintain,  will   probably  one  else  is  entitled  to  use  that  mark  or 

serve  to  restrict  the  practice  of  making  name  at  all  as  applied  to  the  partic- 

the  descriptions  too  comprehensive."  ular  article  in  connection  with  which 

In  Singer  Mfg.  Co.  v,  Wilson,  2  Ch.  it  has  been  used,  even  though  he  does 

Div.  441,  Jesse  1,  M.  R. :  "  Now,  as  to  it  perfectly  honestly  and  in  a  way  not 

this  class,  it  is  quite  immaterial  that  calculated  to  deceive ;  that  the  man 

the  maker  of  the  goods  to  which,  what  who  first  used  the  name  is  entitled  to 

I  will  call  for  the  sake  of  shortness  saj',  'You  shall  not  use  the  name  at  all 

the  trade- mark,  is  affixed,  did  not  know  applied  to  goods  like  mine,  it  will  do 

that  it  was  a  trade-mark,  and  had  not  me  harm  if  you  use  it  in  that  way  and 

the  slightest  intention  of  defrauding  you  shall  not  use  it  at  all.' " 

anybody.     He  must  not  put  as  a  mark  In  Osgood  v.  Rockwood,  11  Blatchf. 

on  goods,  even  though  he  intends  to  (U.  S.)  310,  Blatchford,  J.,  said:  "  In- 
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4.  Affixation. — A  trade-mark,  in  order  that  it  may  indicate  the 
origin  and  ownership  of  goods,  must  be  affixed  to  the  goods 
themselves.  The  use  of  the  mark  on  advertising  matter  alone 
does  not  create  a  title.^ 

astnuch,  therefore,  as  the  defendant  is  his  own  particular  use  without  refer- 
not  shown  to  have  used  the  word  ence  to  his  trade.  If  he  does  not  carry 
^heliotjpe,*  in  connection  with  prints  on  a  trade  in  iron,  but  carries  on  a 
which  are  substantially  the  stfme  de-  trade  in  linen,  and  stamps  a  lion  on 
scription  of  goods  as  the  prints  which  his  linen,  another  person  maj  stamp  a 
the  olaintiffs  designate  as  *  heliotjrpe,'  Hon  on  iron ;  but  when  he  has  appro- 
or  with  prints  which  have  substantially  priated  a  mark  to  a  peculiar  species  of 
the  same  descriptive  properties  and  goods,  and  when  he  has  caused  his 
qualities  as  those  which  the  filed  state*  goods  to  circulate  with  that  mark, 
ment  refers  to  as  the  prhits  which  the  when  that  mark  has  become  the  known 
plaintiffs  designate  as  '  heliotype,'  the  indicium  of  their  being  his,  the  court 
plaintiffs  are  not  entitled  to  the  relief  has  said  that  nobody  shall  defraud  him 
asked,  by  reason  of  any  right  acquired  by  using  that  mark,  and  passing  off 
under  the  statutory  registration  set  the  goods  of  another's  manufacture  as 
forth  in  the  bill.  .  .  .  It  is  ap-  being  the  goods  of  the  owner  of  the 
parent,  that  the  protection  given  by  the  trade-mark." 

statute  is  to  the  exclusive  use  of  the  In  Leather  Cloth  Co.  v.  American 

trade-mark  only  so  far  as  regards  the  Leather  Cloth  Co.,  ii  H.  L.  Cas.  538, 

particular  description  of  goods  set  forth  Lord  Kingston    said  :  "  A  man  may 

in  the  filed  statement,  as  the  particular  mark  his  own  manufacture,  either  by 

description  of  goods  to  or  by  which  the  his  name,  or  by  using  for  the  purpose 

trade- mark  has  been    .    .     .    appro-  any  symbol  or  emblem,  however  un- 

priated ;  that  the  inhibition  of  the  stat-  meaning  in  itself;  and  if  such  symbol 

ute  is  only  against  the  use  of  substan-  or  emblem  comes  to  be  recognized  in 

tially  the  same  trade-mark  or  substan-  trade  as  the  mark  of  the  goods  of  a 

tially  the  same  particular  description  of  particular  person,  no  other  trader  has 

goods;  and  that  the  wrongful  use  which  a  right  to  stamp  it  upon  his  goods  of  a 

may  be  enjoined  is  only  the  affixing,  by  similar  description." 

another,  of  substantially  the  same  trade-  1.  **Mode   of  Apidlcation  or  Vas  of 

mark  to  goods  of  substantially  the  same  Mark. — This  may  be  set  forth  thus  : '  by 

descriptive  properties'  and  qualities  as  marking  each  article  with  blue  ink  by 

those  set  forth  in  the  filed  statement  as  means  of  a  stencil  plate;  *  *  by  printing 

the  particular  description  of  goods  by  the  mark  upon  tags  to  be  fixed  to  the 

which  the  trade-mark  has   been,  or  is  cloth ; ' '  by  branding  the  top  of  each 

intended  to  be,  appropriated."  box  containing  the  goods  with  a  hot 

InDelaware,etc.,  Canal  Co.  r.  Clark,  iron;'*  by  painting  or  stenciling  the 

13  Wall.  (U.  S.)  311,  Strong,  J.,  said:  mark  upon   each  article;'  or  in  any 

"  The  first  appropriator  of  a  name  or  other  language  which  will  clearly  show 

device  pointmg  to  his  ownership,  or  the  mode  of  affixing  the  same.    Some- 

which,  by  being  associated  with  articles  times  the  articles  to  be  protected  are 

of  trade,  has  acquired  an  understood  too  minute  to  bear  the  mark,  as  needles, 

reference  to  the  originator,  or  manufac-  when  the  box  will  perform  that  office; 

turer  of  the  articles,  is  injured   when-  or  pins,  when  the  paper  in  which  they 

ever  another  adopts  the  same  name  or  are  fastened  will  serve  the  purpose ;  and 

device  for  similar  articles,  because  such  so  of  a  myriad  of  those  articles  to  which 

adoption  is  in  effect  representing  falsely  the  emblem  cannot  be  affixed,  except 

that  the  productions  of  the  latter  are  by  means  of  envelopes,  wrappers,  boxes, 

those  of  the  former."  and    other    inclosures."      Browne    on 

In  Ainsworth  t'.  Walmsley,  35  L.  J.  Trade- Marks,.^  305. 

Ch.  352;  L.  R.,  I   Eq.  518,  Wood,   V.  In  Hazelton  Boiler  Co.  v.  Hazelton 

C,  said  :  '*  This  court  has  taken  upon  Tripod   Boiler  Co.,  142  111.  494,  affirm' 

itself  to  protect  a  man  in  the  use  of  a  ing  40  III.  App.  430,  Bailey,  J.,  said:  ** A 

trade-mark,  as  applied  to  a  particular  trade-mark  owes  its  existence  to  the 

description    of   article.      He    has   no  fact  that  it  is  actually  affixed  to  a  ven- 

property  in  that  mark/^r5^,anymore  dible  commodity.     Browne  on  Tradc- 

than  any  person  has  in  any  fanciful  de-  Marks,  section  91.  There\s  no  evidence^ 

nomination  which  he  may  assume  for  or,  if  there  is  any,  it  is  exceedingly 
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slight,  that  the  words  *  Hazelton  Boiler '  in  some  waj  or  other  affixed  to  the 
or  *  Hazelton  '  had  been  actually  affixed  article  sold,  and  that  description  or  de- 
to  said  boilers  as  a  trade-mark  prior  to  vice  may  be  either  affixed  to,  or  im- 
July  loth,  1884.*'  A  bill  for  relief  was  pressed  upon  the  goods  themselves  by 
dismissed.  means  of  a  stamp,  or  an  adhesive  label 
In  Ja^  V,  Ladler,  40  Ch.  Div.  649,  or  ticket,  or  it  may  be  made  to  accom- 
Kedewich,  J.,  said:  '*  There  is  oneargu-  pany  the  goods  by  being  impressed  or 
ment  which  was  addressed  to  me  on  made  to  adhere  to  an  envelope  or  case 
behalf  of  the  defendant  which  I  must  containing  them.  Singer  Mfg.  Co.  v, 
notice  in  this  connection,  and  that  is,  Wilson,  3  Ch.  Div.  441.'*  Slater  on 
that  though  this  trade-mark  has  been  Copyright  and  Trade- Marks,  page  237. 
used  by  the  plaintiff,  and  though  it  **  Sucn  rights  as  are  analogous  to 
was  registered  with  reference  to  these  those  subsisting  in  trade- marks,  are 
trade  articles,  it  has  never  been  affixed  covered  by  a  similar  definition,  except 
to  any  article,  or,  at  any  rate,  not  that  the  symbol  or  sign  by  which  the 
proved  to  have  been  affixed,  and  the  business  or  goods  is  or  are  identified, 
judgment  of  Sir  George  Jessel  in  is  not  necessarily  affixed  to  the  subject- 
Singer  Mfg.  Co.  V.  Wilson,  3  Ch.  Div.  matter.*'  Slater  on  Copyright  and 
4S4f  ^AB  quoted  to  me,  in  which  he  in-  Trade-Marks,  p.  333. 
sisted  on  the  necessity  of,  in  that  par-  In  Wheeler  v,  Johnston,  L.  R.,  3  Ir. 
ticular  case,  affixing  or  impressing  the  384,  the  Vice  Chancellor  said  :  '*  It  is 
trade-mark.  Now,  to  m^  mind,  there  essential  that  the  trade-mark,  the  use 
is  some  fallacy  in  quoting  those  ex-  of  which  is  claimed  by  any  party,  shall 
pressions  in  a  case  like  this.  There  is  be  connected  with  the  articles  of  sale ; 
no  statutory  provision,  but  no  doubt  of  course  not  necessarily  connected  by 
the  court  would  consider  (I  think  that  its  own  nature  with  the  articles,  but 
follows  from  the  case  of  Edwards  v.  connected  by  the  act  of  the  party,  as, 
Dennis,  30  Ch.  Div.  454),  that  the  for  instance,  placing  it  as  a  label  on 
trader  is  bound  to  connect  in  some  his  goods  which  are  sold,  or  Advertis- 
way  the  articles  sold  or  sought  to  be  ing  his  goods  in  connection  with  it" 
protected  with  the  trade-mark  which  In  St.  Louis  Piano  Mfg.  Co.  v, 
ne  has  registered,  and  if  ever  it  occurs  Merkel,  i  Mo.  App.  305,  Gantt,  P.  T., 
that  a  trader  comes  into  court  and  says,  said:  **  The  evidence  seems  to  us  greatly 
*  I  have  registered  a  trade-mark  in  re-  to  preponderate  in  favor  of  the  conclu- 
spect  of  certain  goods,  and  I  have  sold  sion  that  the  plaintiff  was  the  first 
those  goods,  but  I  have  not  sold  those  manufacturer  which  used  the  term 
goods  as  the  goods  of  that  trade- mark,'  *  Bell  Treble '  in  its  advertisements  to 
he  would  have,  at  any  rate,  some  diffi-  distinguish  its  work.  We  are  also  of 
culty  in  maintaining  his  rights.  But  opinion  that  the  term  itself  is  a  com- 
here  Mr.  Jay  has  proved  in  the  witness  bination  of  words  which  was  capable 
box,  that,  at  any  rate,  as  regards  this  of  appropriation  as  a  trade-mark.  The 
particular  class  of  goods,  they  are  question  which  has  given  us  serious 
either  wrappec)  up  in  a  brown  paper  trouble  is  whether  the  plaintiff,  which 
-wrapper  containing  the  trade-mark,  was,  as  we  think,  the  first  manufacturer 
or  put  into  a  box  with  this  trade-  which  attempted  to  appropriate  the 
mark  on  it,  and  if  there  is  a  label  af-  term  as  a  trade -mark,  ever  did  anything 
fixed  or  put  upon  them  at  all,  it  is  a  effectual  for  the  purpose  of  such  appro- 
label  containing  this  trade-mark ;  and  priation.  We  have  seen  that  it  was 
I  am  satisfied  that  he  has  sold  these  never  affixed  to  any  work  of  the  plain- 
things  from  time  to  time  as  goods  pro-  tiff.  Of  course,  in  some  cases,  the 
tected  by  this  trade-mark.  Therefore  work  of  manufacture  itself  which  is 
I  think  that  that  argument  fails."  to  be  thus  distinguished  cannot  re- 
in Lorillard  xf.  Pride,  28  Fed.  Rep.  ceive  the  mark,  as  would  be  the  case 
434,  Blodgett,  J.,  said :  *'  The  use  of  in  respect  of  a  powder  or  liquid 
arbitrary  terms,  as*  Tin  Tag 'or  *  Wood  which  is  advertised  or  offered  for 
Tag,'  by  a  manufacturer,  to  indicate  sale.  But,  in  such  instances,  the  pack- 
go^s  produced  or  sold  by  him,  might  age  or  bottle  containing  the  article 
be  allowable  if  the  person  so  using  the  can  receive,  and,  as  far  as  we  are 
name  or  words  branded  them  upon  his  able  to  see,  always  has  received,  the 
goods,  or  in  any  way  gave  the  goods  mark  in  which  a  property  is  claimed. 
the  name."  The  very  term  employed  seenis  to  re- 
"  Trade- marks,  properly  so  called,  quire  that  the  article  distinguished,  or 
consist  of  some  description  or  device  which  the  manufacturer  or  salesman 
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seeks  to  distinguish,  as  coming  within  and   therefore  a  mark  is  put  on  the 

the  designated  description,  should  bear  bottle  containing  the  liquid,  or  on  the 

the  mark  which  gives  it  its  character,  cork  which  is  in  the  bottle  and  helps 

A  trade-mark,  which  is  not  in  some  to  retain  the  liquid.    These  are  again 

manner  put  upon  or  affixed  to  the  arti-  true  trade-marks,  whether  affixed  in 

cle  indicated  by  it,  is  almost  a  contra-  the  shape  of  a  label  on  a  bottle  of  liq- 

diction  in  terms.     .    .    .    From    the  uid,  or  in  the  shape  of  a  device  on  the 

best  examination  we  are  able  to  make  cork,  or  in  the  case  of  other  goods, 

of  the  subject,  we  are  led  to  the  con-  such  as  cigars,  affixed  to  the  box  which 

elusion  that,  so  far  as  an  article  of  contains  the  cigars  or  the  string  which 

merchandise  is  concerned,  it  can  only  encircles  them;  they  are  in  some  way 

be  said  to  be  distinguished  by  a  trade-  or  other  attached  to  the  goods  and  go 

mark  when   that  mark  is  connected  along  with  the  goods  on  sale." 

with,  annexed  to,  or  stamped,  printed,  In    Rowly.  v.   Houghton,    2    Brew, 

carved,  or  engraved  upon  the  article,  (Pa.)  303,  Ludlow,  J.,  said:  ^*No  right 

as  the  same  if  offered  for  sale.     The  can  be  absolute  in  a  name,  as  a  name 

purchaser  must  be  told  that  the  par-  merely.    It  is  only  when  that  name  is 

ticular  thing  he  proposes  to  buy  is  of  printed  or  stamped  upon  a  particular 

this  or  that  character,  by  something  label  or  jar,  and  thus  becomes  identified 

connected  with  the  thing  itself.     He  with  a  particular  style  and  quality  of 

must  not  be  referred  to  some  circular  goods,  that  it  becomes  a  trade-mark.*' 

or  advertisement  for  this  assurance,  In  Schumacher  «^.  Schwenke,  36  Pat. 

nor  can  he  receive  it  from  the  repre-  Off.   Gaz.   ^157,   Bookstaver,   J.,   said : 

sentations,  by  word  of  mouth,  of  the  '*  The  plaintiffs  claim  that  the  defend- 

manufacturer  or  salesman.    .    .    .   We  ants  have    produced    and  sold   labels 

think  that  a  trade-mark  must  be  an-  bearing  the  words  '  Henry  Lee,*  in  vio- 

nexed  to  the  article  offered  for  sale;  lation    of   their    rights.    ...    It  is 

and  that,  if  not  so  annexed,  the  article  apparent  from  an  inspection  of  both 

cannot  be  said  to  have  a  trade-mark,  labels   that   they  are    designed    to  be 

In  the  case  at  bar,  the  pianos  of  plain-  used    by    cigar-box    makers    and    the 

tiff  had   no  such   symbol   affixed,  an-  manufacturers  of  cigars,  and  that  they 

nexed,  stamped,  or  engraved  on  them  are  valueless    for  any   other  purpose 

as  plaintiff  claims  to  belong  to  it,  and  it  and  could  not  be  used  by  or  sold  to  the 

follows  that,  in  our  judgment,  the  plain-  public    generally.      Plaintiffs    do    not 

tiff  was  not  entitled  to  the  injunction  seek  to  stop  a  cigar  dealer  or  the  pub- 

for  which  it  prayed."  He  from  using  the  name  '  Henry  Lee,* 

In  Singer  Mfg.  Co.  v,  Wilson,  a  Ch.  but  ask  that  they  be  protected  against 

Div.   43^,    Jessel,   M.  R.,  said :  "  The  interference  with  their  trade  by  rival 

cases    which    have    come    before    the  manufacturers  of  labels,  and  claim  that 

courts,  may,  I  think,  be  conveniently  labels  are  an  article  of  merchandise, 

divided  into  two  classes :  the  first  class,  .     .     .    The  office  of  a  trade-mark  is  to 

which  is  the  more  numerous  one,  con-  point  out  distinctively   the   origin   or 

sists  of  cases  where  the  goods  manu-  ownership  of  the  article  to  which  it  is 

factured    are    distinguished    by  some  aflSxed,  or  on  which  it  is  impressed,  and 

description  or  device  in  some  way  or  to  give  notice  who  was  the  producer — 

other  affixed    to   the  article   sold.     It  in    other  words,   to    authenticate   the 

may  be,  as  I  said  before,  description —  article   to   which  it  is  affixed,  or   on 

that  is,  it  may  consist  of  a  name  or  which  it  is  impressed,  as  the  product 

names,  or  a  lengthy  description  con-  of  the  owner  of  the  trade-mark,  and  is 

si  sting  of    names  with    superadded  a  representative  of  or  substitute  for  the 

words,  and  that   description  may    be  owner's  signature.     From   the  nature 

either  affixed  to,  or  impressed  upon,  of  the  case  these  labels  cannot  in  any 

the  goods  themselves  by  means  of  a  way  perform  that  office.    Although  this 

stamp  or  an  adhesive  label,  or  it  may  question  has  not  been  decided  in  this 

be  made  to  accompany  the  goods  by  country,  it  was  directly  passed  upon  in 

being  impressed  or  made  to  adhere  to  France  {Annales  de  la  Prof^^etc^totne 

an    envelope    or  case   containing  the  5,  /.  248),  in  the  case  of  Lalande  -v. 

foods.    .    .    .    Sometimes  you  do  not  Appel.    In  that  case  the  plaintiffs,  who 

nd  anything  put  on  the  goods  them-  were    lithographers,  complained    that 

selves,  the  reason  often  being  that  the  the  defendants  had  counterfehed   the 

goods  are  not  capable  of  it ;   for  in-  designs  upon  tickets  or  labels  intended 

stance,  when  there  are  liquids,  upon  to  be  sold  to  vendors  of  liquors  and 

which  of  course  you  cannot  put  a  mark,  cosmetics,  to  be  placed  by  them  upon 
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6.  Who  May  Aoquiie  a  Trado-Mark. — Any  person,  whether  manu- 
facturer, selector,  seller,  shipper,  commission  merchant,  carrier, 
or  trader,  may  adopt  any  legal  symbol  or  name  as  a  trade-mark 
to  indicate  the  origin  and  ownership  of  the  goods  manufactured, 
selected,  sold,  carried,  or  handled  by  him,  and  will  be  protected 
by  equity  in  the  exclusive  right  to  use  the  same  for  the  purpose  of 
designating  the  particular  class  of  merchandise  handled  by  him, 
or  the  particular  business  in  which  he  is  engaged ;  but  a  trade- 
mark cannot  be  acquired  at  common  lav/  unless  the  owner  is  a 
maker  or  selector  of  an  article  of  traffic  which  he  himself  places 
upon  the  market  and  sells  as  his,  using  the  trade-mark  to  indi- 
cate its  origin  and  ownership,  or  to  indicate  a  particular  business 
or  place  of  business,  or  company  doing  a  particular  business.^ 

flasks  or  bottles.    In  deciding  the  case,  sjrmbol,  if  used  bj  another,  would  mis- 

thecourt  held  that  the  plaintiff's  claim  lead   the  public  in  the  shipment    of 

was  ill-founded,  because  the  tickets  in  goods,  and  cause  them  to  be  carried 

auestion   were   the  special  objects  of  over  a  different  route  from  that  of  the 

leir  commerce,  and  therefore  could  not  original  adopter  of  the  mark,  contrary 

be  regarded  as  trade-marks ;  that  the  to  the  intention  of  the  shipper,  and  to 

trade-mark  regulated  by  the  law  of  the  the  loss  and  injury  of  the  trade-mark 

a5th  of  June,  1S57,  is  the  characteristic  owner. 

sign  by  means  of  which  the  public  dis-  A  voluntary  association  of  cigar- 
tinguishes  the  products  of  commerce  or  makers  which  is  not  engaged  in  the 
objects  of  commerce ;  that  the  mark  business  of  manufacturing  cigars,  and 
itself  cannot  be  an  object  of  com-  as  an  association  has  no  property  in 
merce;  that  by  the  use  which  a  mcr-  the  business,  may  yet  devise  and  be 
chant  makes  of  a  ticket  in  applying  to  protected  in  the  use  of  a  trade- mark 
a  vase  containing  the  product  of  his  label  to  designate  the  result  of  their 
manufacture,  it  is  possible  that  the  labor.  People  v,  Fisher,  50  Hun  (N. 
ticket  may  become  for  him  a  trade-  Y.)  552,  following  Strasser  v.  Moon- 
mark,  subject  to  the  fulfillment  of  all  elis,  55  N.  Y.  Super.  Ct.  197,  Brad- 
legal  formalities,  for  it  may  be  then,  as  ley,  }.,  saying :  **  The  fact  that  their 
to  him,  a  sign  or  distinctive  seal  of  his  work  is  not  performed  under  a  single 
products,  without  being  the  very  ob-  employment,  bu(  under  many  different 
ject  of  his  commerce;  but  as  to  the  employers,  in  as  many  widely  separated 
plaintiffs,  the  tickets  can  be  nothing  shops,  may  go  to  the  value  of  the  mark 
but  the  special  objects  of  their  industry',  in  its  application  to  the  cigars  made 
I  therefore  conclude  that  labels  such  by  them,  rather  than  to  the  right  to  its 
as  these  cannot  be  the  subject  of  a  protection  as  such.'' 
trade-mark.''  •  But  see  Schneider  v.  Williams,  44  N. 
In  Hazleton  Boiler  Co.  v.  Tripod  J.  £q.  391,  where  a  demurrer  to  a  bill 
Boiler  Co.,  142  111.  494,  Bailey,  C.  J.,  was  sustained  on  the  ground  that  it 
said :  "  A  trade-mark  owes  its  existence  *'  does  not  show  that  the  complainants 
to  the  fact  that  it  is  actually  affixed  to  have  applied  their  mark  or  label  to  a 
a  vendible  commodity.  Browne  on  vendible  commodity,  of  which  they 
Trade-Marks,  ^  91."  are  the  owners  or  in  which  they  trade, 
1.  It  has  been  frequently  held,  that  and  that  they  have  put  such  commod- 
dealers  in  goods,  who  exercise  their  ity,  marked  with  their  mark,  on  the 
skill  and  fidelity  in  the  selection  there-  market." 

of ,' are  entitled  to  protection  for  their  See   also  Cigar-Makers'   Protective 

trade-marks  which   indicate  this  fact.  Union    v.    Couhaim,    40    Minn.  243, 

as  fully  as  a  manufacturer  who  makes  where  the  label  of  the  *'  Cigar-Makers' 

the  goods.     A  commission  merchant  International  Union  of  America"  was 

who  handles  the  goods  of  several  fac-  held  not  a  valid  trade-mark,  two  jus- 

tories  may  also  acquire  a  trade-mark  tices  dissenting. 

to  indicate  Ihe  goods  sold  by  him ;  a  In  Allen  r.  McCarthy,  37  Minn.  3^9, 

carrier  may  adopt  a  trade-mark  to  indi-  the  court  was  equally  divided  on  the 

cate  his  line  of  transportation,  which  question.    See  also  Bloete  v,  Simon,  19 
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Abb.  N.  Cas.  (N.  Y.)  88;  and  Carson  sponsibility  for  the  quality  of  the  goods, 
V,  Urj,  39  Fed.  Rep.  777,  where  it  was  which  are  in  effect  selected  and  guaran- 
held  that  although  such  a  label  is  not  a  teed  by  him.''  Sebastian  on  Trade- 
technical  trade- mark,  yet  where  special  Marks,  p.  130,  citing  Hirsch  v.  Jonas,  3 
damage  is  shown  and  the  imitation  of  Ch.  Diy.  584. 
it  fraudulent,  equity  will  grant  relief.  In  Insurance  Oil  Tank  Co.  v.  Scott, 

In  the  late  case  of  Wener  t;.  Bray-  33   La.  Ann.  946;  39  Am,  Rep.  286, 

ton,  153  Mass.  lOi,  the  decision  is  that  Fenner,   }.,  said:   *' A  corporation   is 

such  a  label  is  not  a  trade-mark.    So,  entitled  to  have  its  trade-mark,  as  well 

also,  is  the  still  later  case  of  McVey  v,  as  a  private  individual,  and  may  sue 

Brendel,   144  Pa.   St.  335.     See  also  for  its  infringement,"  and  ^  the  seller 

State  V,  Hagan  (Ind.  1893),  33  N.  E.  is  as  much  entitled  to  protection  in  his 

Rep.  223.  trade-mark  as  if  he  were  the  manu- 

The   terms  •*  L  a  m  v  i  1 1  e,"  "  Green  facturer." 

Mountain,"    etc.,    applied    to    scythe  A    trade-mark   may    indicate   the 

stones  by  the  manufacturers,  do  not  in-  bleacher   of    goods   manufactured  by 

dicate  quality  alone,  but  a  certain  selec-  another.    In  re  Sykes*  Trade-Marks, 

tion  and  care  in  manufacturing.    Pike  43  L.  T.  626. 

Mfg.  Co.  V,  Cleveland  Stone  Co.,  35  A  merchant  may  adopt  a  trade-mark 

Fed.  Rep.  896.    See  also  Lichtenstein  to  designate  g^ods  *'  manufactured  for 

V,  Goldsmith,  37  Fed.  Rep.  359,  where  him,  and  under  his  direction,  and  sold 

it  was  said  that  the  fact  that  the  owner  by  him."    Conrad  v,  Uhrig  Brewing 

of  a  trade-mark  for  cigars  allows  boxes  Co.,  8  Mo.  App.  377. 

of  cigars  to  be  labeled  with  the  names  Every  manufacturer,  and  every  per- 

of  the  dealers  to  whom  they  are  sent,  son  for  whom  goods  are  manufactured, 

does  not  amount  to  deception  which  has  a  right  to  distinguish  the  goods  he 

invalidates  the  trade-mark.  manufactures  or  sells,  by  a  peculiar 

A  manufacturing  company  may  ap-  mark  or  device,    that  they    may  be 

propriate  a  trade-mark.    Atlantic  Mill-  known  as  his  in  the  market,  and  he  is 

ing  Co.  V,  Robinson,  20  Fed.  Rep.  317.  entitled  to  protection  of  the  same,  irre- 

Plaintiff  painted  its  cabs  yellow,  with  spective  of  the  fact  that  similar  goods 
a  peculiar  device,  and  the  name  "  New  are  manufactured  or  sold  .by  others; 
York  Cab  Co.  Limited."  Defendant  and  this  right  extends  to  a  vendor  who 
painted  his  cabs  the  same  color  with  a  merely  sells,  an^  has  no  direct  relation 
similardevice,  and  used  the  words ''New  to  tHe  manufacturers.  Godillot  r. 
York  Cab,  Ld."  Lawrence,  J.,  said:  Hazard,  44  N.  Y.  Super.  Ct.  427;  49 
**  I  do  not  mean  to  say  that  the  plain-  How.  Pr.  (N.  Y.)  5;  affirmed  in 
tiflf  is  entitled  to  any  exclusive  property  Godillot  v,  Harris,  81  N.Y.  263;  63 
in  color  or  in  words,  but  I  am  clearly  P.  &  S.,  Danforth,  J.,  saying:  ''It  is 
of  the  opinion  that  it  has  so  far  estab-  not  essential  to  property  in  a  trade- 
lished  a  trade-mark  in  the  words,  and  mark  that  it  should  indicate  any  par- 
colors,  and  device,  as  they  are  combined  ticular  person  as  the  maker  of  the 
and  used  upon  its  cabs,  as  to  entitle  it  article  to  which  it  is  attached.  It  may 
to  call  upon  a  court  of  equity  for  pro-  represent  to  the  purchaser  the  quality 
tection  against  imitations  designed  to  of  the  thing  offered  for  sale,  and  in 
mislead  the  public  and  to  deprive  the  that  case  is  of  value  to  any  person  in- 
plaintiff  of  its  profits."  An  injunction  terested  in  putting  the  commodity  to 
was  granted.  New  York  Cab  Co.  v.  which  it  is  applied,  upon  the  market" 
Mooney,  15  Abb.  N.  Cas.  (N.  Y.)  152.  In  McLean  v,  Fleming, 96  U.S.  245, 

Semhle^  that   a    manufacturer  may  Clifford,  J.,  said:  "  In  such  cases  the 

legally  remove  the  trade -marks  from  question  is  not  whether  the  complain- 

articles  made  by  another  manufacturer  ant  was  the  original  inventor  or  pro- 

and  purchased  by  himself,  and  place  prietor  of  the  article  made  by  him,  and 

his  own  trade-marks  thereon.     John-  on  which  he  puts  his  trade-mark,  nor 

son  V.  Raylton,  7  Q2,  B.  Div.  438.     Se-  whether    the    article   made  and  sold 

bastian  says  in  this  connection:  "  The  underhistrade-markby  the  respondent 

maker's  mark  has  already  performed  is  equal  to  his  own  in  value  or  quality; 

its  function  when  the  goods  are  sold,  but  the  court  proceeds  on  the  ground 

and  when  it  is  removed  from  the  goods  that  the  complainant  has  a  valuable 

the  maker  ceases  to  be  responsible  for  interest  in  the  good-will  of.his  trade  or 

the  guaranty  implied  by  its  presence  busi ness,  and,  having  adopted  a  particu- 

on  them.    The  purchaser,  by  substitut-  lar  label,  sign,  or  trade-mark,  indicating 

ing  his  own  mark,  undertakes  the  re-  to  his  customers  that  the  article  bear* 
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7L  BxeuTBATiov  OF  Tbabi-Habks  VvBiE  VnrED  States  Stat- 

TJTE* — 1.  InO«neraL — The  Acts  of  Congress  of  August  14th,  1876, 
and  March  3d,  1881,  constitute  the  national  trade-mark  law  of 
the  United  StateSy  and  under  the  latter  act,  provision  is  made  for 
the  registration  of  trade-marks  in  the  United  States  Patent  Office. 

The  registration  of  trade-marks  under  this  latter  act  is  limited 
to  such  marks  as  are  used  in  commerce  with  foreign  nations  or 
Indian  tribes.  No  trade-mark  used  solely  in  interstate  com- 
merce, or  in  trade  within  a  state,  can  be  registered  under  it. 

The  registration  of  a  trade-mark  within  the  provisions  of  this 
act,  is  prima  facie  evidence  of  ownership,  which  will  be  sustained 
by  the  courts  until  overthrown  by  proof  on  the  part  of  a 
defendant. 

The  protection  afforded  citizens  of  the  United  States  for  their 
trade-marks,  under  the  common  law,  by  the  courts  of  the  United 
States^  is  ample,  hence  the  national  registration  law  is  little  used 
except  for  the  purpose  of  creating  a  permanent  record  of  the 
date  of  adoption  and  use  of  the  trade-mark,  and  to  give  juris- 
diction  to  th'e    United   States  courts.      Section   7  of    the  act 

ing  it  18  made  or  sold  by  him  or  by  his  erty  in  the  terms,  names,  and  devices  of 

authority,  or  that  he  carries  on  busi-  trade  and  business  has  become  as  well 

ness  at  a  particular  place,  he  is  entitled  established   as  property  in  any  other 

to  protection  against  one  who  attempts  matter  or  thing/' 

to  deprive  him  of  his  trade  or  custom-  A  trade-mark  may  be  acquired   by 

ers,   by  using  such   labels,    signs,   or  those   who  do    not  manufacture,    but 

trade-mark  without  his  knowledge  or  simply  print  cloths  manufactured  by 

consent."  others.  Amoskeag  Mfg.  Co.  v.  Gamer, 

A  trade-mark  may  be  acquired   to  55  Barb.  (N.  Y.)  151 ;  6  Abb.  Pr.  N.  S. 

indicate  that  the  goods  have  been  se-  (N.  Y.)  265. 

lected  and  approved  by  one  who  had  a  An  agreement  by  the  proprietor  of  a 

reputation   for  so   doing.     Hirsch   v,  hotel  to  permit  another  to  place  the 

Jonas,  3  Ch.  Div.  584.  name  of  the  hotel  upon  his  coaches,  is 

In  Ford  x\  Foster,  L.  R.,  7  Ch.  611,  a  valid  contract;  and  both  proprietor 

note;  27  L.  T.  N.  S.  219;  20  W.  R.  311,  and  his  licensee  may  claim  the  protec- 

818;   41  L.  J.  Ch.  682,  Bacon,  V.  C,  tion  of  the  court  for  any  violation  of  his 

said:  *' The  meaning  and  use  of  a  trade-  individual   rights  by   a  third    person. 

mark  is  that  some  person  dealing  in  Deiz  v.  Lamb,  6  Robt.  (N.  Y.)  535. 

goods,  no  matter  of  what  kind,  whether  In    Walton   v.  Crowley,   3   Blatchf. 

of  his  own  manufacture  or  not,  having  (U.  S.)  440,  Betts,  J.,  said:  "  The  per- 

a  certain  defined  shape,  if  he  stamps  son  for  whom  goods  are  manufactured 

upon  them  some  indication  that  that  has  the  same  legal  right  to  affix  and 

particular  article  is  his  and  his  only,  maintain   a  special   trade-mark  as  the 

may  thereby  acquire  so  far  an  exclu-  manufacturer  himself" 

sive  right  to  it  as  that  no  man  may  im-  An    organization    or    establishment 

itate  his  mark,  and  the  legal  right  goes  formed  for  the  purpose  of  amusement, 

no  further  than  that."  just  as  one  formed  for  the  purpose  of 

In  Winsor  v.  Clyde;  Stetson  v.  Win-  trade,   can    acquire   a   trade-mark    or 

sor,  9  Phila.  (Pa.)  513,  it  was  held  that  trade  name,  and  will  be  protected  in  its 

title   to   property  in  the  name  "Key-  use;  e.  g.y   "Christy's   Minstrels." 

stone  Line,    acquired  by  many  years  Christy  v.  Murphy,   12  How.  Pr.  (N. 

certain  exclusive  appropriation  and  use  Y.  Supreme  Ct.)  77. 

by  shippers  of  merchandise,  who  did  In  Marsh  T^  Billings,  7  Cush.  (Mass.) 

not  own,  but  had  the  entire  manage-  322;   54  Am.  Dec.  723,  M.   made   an 

ment  of  the  vessels  employed  by  them,  agreement  with  S.,  the  lessee  of  a  hotel, 

while  in  their  port,  will  be  protected  in  by  which  the  former  was  to  transport 

equity ;   Finletter,  J.,  saying :   "  Prop-  passengers  to  and  from  the  hotel  of  S. 
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provides  that  "  any  person  who  shall  reproduce,  counterfeit,  copy, 
or  colorably  imitate  any  trade-mark  registered  under  this  act," 
etc.,  shall  be  liable  to  an  action  in  '*  any  court  having  jurisdiction 
over  the  person  guilty  of  such  wrongful  act,  and  the  courts  of 
the  United  States  shall  have  original  and  appellate  jurisdiction  in 
such  cases,  without  regard  to  the  amount  in  controversy." 

This  provision  gives  to  the  courts  of  the  United  States  juris- 
diction of  trade-mark  controversies  arising  between  citizens  of 
the  same  state,  provided  the  suit  be  brought  upon  a  registered 
trade-mark  used  on  goods  intended  to  be  transported  to  a  foreign 
country  or  in  lawful  commerce  with  an  Indian  tribe.  This  juris- 
diction is  not  very  valuable,  for  the  reason  that  when  a  suit  is 
brought  upon  the  registration,  the  courts  are  bound  by  the  terms 
and  limitations  of  the  registration,  and  have  no  such  latitude  as 
they  generally  exercise  in  common-law  cases  in  equity. 

There  is  one  important  function  of  the  national  trade-mark 
registration  law :  most  of  the  countries  of  Europe^  before  they 
will  afford  protection  to  the  trade-marks  of  our  citizens,  require 
that  they  shall  be  registered  under  their  laws,  and  in  almost  every 
case  require  that  this  registration  shall  be  based  upon  a  registra- 
tion at  home. 

to  the  station,  and  was  authorized  to  Sandf.  (N.  Y.)  599,  Duer,  J.,  said: 
put  the  name  of  the  hotel,  the  **  Revere  **  Every  manufacturer  and  every  mer- 
House,''  on  his  coaches,  and  the  caps  of  chant  for  whom  goods  are  manufac- 
his  drivers.  A  similar  contract  had  tured,  has  an  unquestionable  right  to 
formerly  existed  between-  S.  and  B.,  distinguish  the  goods  that  he  manufac- 
and  after  its  termination  B.  still  con-  tures  or  sells,  by  a  peculiar  mark  or 
tinued  to  use  the  name  of  the  hotel  on  device,  in  order  that  they  may  be 
his  coaches  and  the  caps  of  his  drivers,  known  as  his  in  the  market  for  which 
The  court,  in  holding  that  an  action  he  intends  them." 
would  lie  against  B.  at  the  suit  of  M.,  In  Partridge  r.  Menck,  2  Barb.  Ch. 
said:  "The  plaintiffs  may  well  claim  that  (N.  Y.)  loi ;  47  Am.  Dec.  281,  the 
they  had  the  exclusive  right  to  use  the  court  said  :  "  The  court  proceeds  upon 
words  *  Revere  House '  to  indicate  the  the  ground  that  the  complainant  has 
fact  that  they  had  the  patronage  of  that  fi  valuable  interest  in  the  good-will  of 
establishment.  .  .  .  The  ground  of  his  trade  or  business ;  and  that,  having 
action  against  the  defendants  is  .  .  .  appropriated  to  himself  a  particular 
that  they  falsely  and  fraudulently  held  label,  or  sign,  or  trade- mark,  indicat- 
themselves  out  as  being  in  the  employ-  ing  to  those  who  wish  to  give  him 
ment,  or  as  having  the  patronage  and  their  patronage  that  the  article  is 
confidence  of,  the  lessee  of  the  Revere  manufactured  or  sold  by  him,  or  by  his 
House,  in  violation  of  the  rights  of  the  authority,  or  that  he  carries  on  his 
plaintiffs."  business  at  a  particular  place,  he  is  en- 
Plaintiffs  had  agreed  with  A.,  the  titled  to  protection  against  any  other 
proprietor  of  a  hotel,  to  pay  him  for  person  who  attempts  to  pirate  upon 
the  privilege  of  using  the  name  of  A.  the  good  will  of  the  complainant's 
and  his  hotel,  on  coaches  of  the  plain-  friends,  or  customers,  or  of  the  patrons 
tiffs  used  to  convey  passengers  to  and  of  his  trade  or  business,  by  sailing  un- 
from  the  hotel  of  A.,  and  on  certain  der  his  flag  without  his  authority  or 
badges  of  plaintiffs'  drivers.     Defend-  consent." 

ants  began  to  use  the  same  on  their  The  aforesaid  case  is  cited  with  ap- 

coaches  and  the  badges  of  their  drivers,  proval  in  Colladay  f .  Baird  (4  Phila. 

An  injunction  was  granted.     Stone  v,  (Pa.)  139),  and  the  above  passage  quoted. 

Carlan  (N.  Y.  Super.  Ct.),  13  Monthly  The  omnibuses  of  the  London  Con- 

L.  Rep.  360.  veyance   Company  were  painted,  and 

In  Amoskeag  Mfg.  Co.  v.  Spear,  2  their  servants  clothed,  in  a  particular 
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In  a  recent  case  in  the  circuit  court  of  appeals  of  the  United 
States,  the  rule  is  announced  that  foreigners  have  no  common- 
law  rights  in  a  trade-mark  in  the  United  States,  by  virtue  of  a  use 
of  the  trade-mark  abroad,  and  it  is  intimated  very  strongly  that 
if  foreigners  desire  to  protect  their  trade-marks  in  the  United 
States,  they  should  do  so  as  provided  by  the  United  States  stat- 
ute.* The  right  of  foreigners  to  register  in  the  United  States 
is  the  result  of  treaty  and  convention  entered  into  for  the  pur- 
pose of  creating  mutual  rights  in  trade-marks  on  the  part  of  the 
citizens  of  the  United  States  and  those  of  other  countries.* 

2.  Interference. — An  interference  is  a  proceeding  created  by  sec- 
tion 3,  of  the  act  of  1881,  and  the  rules  of  practice  established  by 
the  Commissioner  of  Patents  pursuant  thereof,  for  the  purpose  of 
trying  the  question  of  priority  of  adoption  and  use  between  two 
rival  claimants  for  registration  of  the  same  mark,  or  between  one 
who  has  already  registered  and  one  who  is  seeking  to  register  a  par- 
ticular mark.  The  application  under  the  rules  of  practice  is  re- 
quired to  state  all  of  the  material  and  essential  facts  necessary  to 
be  proved  in  an  interference  proceeding,  and  must  be  under  oath. 
The  proceeding  simply  consists,  therefore,  in  the  production  of 


wajr.    Defendants  began  to  run  omni-     cial   Gazette  opposite    these    nations 

buses  similarlj   painted    and  marked,    gives  the  full  text  of  their  trade-mark 

and  with    servants  similarlj  clothed,    laws. 

An  injunction  was  granted  to  restrain 

defendants    from    imitating    plaintiffs' 

line  of  omnibuses.    It  was  said   that 

nearly  all  the  railroads  at  the  present 


Country. 
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Stat. 
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daj  have  trade-mark  symbols  by  which  Austria-Hungary 

they  and  their  property  are  known,  and  ^  ^"^ ........ 

shipping  orders  of  the  customers  are  Brazil.......... 

given  in  accordance  with  these  marks.  J*'*"^*-i;  •••;•• 

Knott  V.  Morgan,  a  Keen  ai3.  g^SBrfuiS!" 

1.  Richter    v,    Reynolds,    59    Fed.  Italy 

Rep.  577.  Russia 

S.  TradA-Mark  TreaUet  with  For«Ign  %y^^^ 

Matlonfl. — ^The  following  is  a  list  of  the  Switzerland!  \  \ 

remments  with  which  conventions 
the  reciprocal  registration  and  pro- 
tection of  trade -marks  have  been  en- 
tered into  by  the  United  States^  with 
the  dates  of  the  respective  conventions. 

For  the  full  text  of  those  which  have  The  declaration  with  Great  Britain 
been  published  in  the  Official  Gazette,  is  drawn  so  as  to  confer  mutual 
reference  is  made  thereto.  For  others,  trade-mark  rights  upon  the  subjects 
to  the  volume  and  page  of  United  and  citizens  ofeach  of  the  contracting 
States  Statutes  at  Large.  The  laws  of  parties  throughout  the  dominions  and 
Switzerland  and  the  Netherlands^  be*  possessions  of  the  other.  Citizens  or 
ing  so  framed  as  to  afford  reciprocal  residents  of  British  colonies  are  there- 
privileges  to  the  citizens  or  subjects  of  fore  permitted  to  register  their  trade- 
anv  government  which  affords  similar  marks  under  this  treaty  whenever  it  is 
privileges  to  the  people  of  those  coun-  satisfactorily  shown  that  in  the  respec- 
tries,  the  mere  exchange  of  diplomatic  tive  colonies,  similar  protection  is  af- 
notes,  giving  notice  of  the  fact,  accom-  forded  to  citizens  of  the  United  States. 
plishes  ail  the  purposes  of-  a  formal  See  infra,  this  title.  Trade  -  Mark 
convention.    The  reference  to  the  Offi-  Treaties  vfith  Foreign  Nations, 
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evidence  to  substantiate  the  claim  of  the  application,  and  the 
submission  of  this  evidence  to  the  Examiner  of  Interferences  in 
conformity  to  the  Rules  of  Practice  of  the  United  States  Patent 
Office.  An  appeal  lies  from  the  decision  of  the  Examiner  of 
Interferences  to  the  Commissioner  of  Patents,  without  fee,  and 
since  the  act  of  1893,  from  the  Commissioner  of  Patents  to  the 
circuit  court  of  appeals  for  the  District  of  Columbia^  and  from 
that  court  to  the  Supreme  Court  of  the  United  States^  without 
regard  to  the  amount  in  controversy.* 

3.  Effect  Vpon  Common-Law  Bights. — The  Trade-Mark  Statute 
(Act,  March  3d,  1881,  21  Stat.  502,  §  10),  provides  "  that  nothing 
in  this  act  shall  prevent,  lessen,  impeach,  or  avoid  any  remedy 
at  law  or  in  equity  which  any  party  aggrieved  by  any  wrongful 
use  of  any  trade-mark  might  have  had  if  the  provisions  of  this  act 
had  not  been  passed." 

This  language  has,  ever  since  the  act  of  1870,^  in  which  it 
first  appeared,  been  understood  to  save  undiminished,  and  in  full 
force  and  effect,  all  the  common-law  rights  of  both  citizens  and 
foreigners,  and  to  prevent  any  injurious  influence  to  those  rights 
by  the  act  of  registration  under  the  Act  of  Congress.  This  was 
believed  to  be  true  for  the  reason  that  the  common-law  rights  of 
both  citizens,'  and  foreigners,^  independent  of  registration,  had 
been  fully  recognized  and  enforced  long  prior  to  the  act,  and  the 
sole  purpose  of  the  act  was  to  supply  an  additional  means  of 
securing  protection  for  trade-marks,  not  to  curtail  any  of  the 
rights  which  previously  existed,  and  it  was  for  this  very  purpose, 
and  to  make  this  point  clear  that  this  section  was  incorporated  in 
the  act.  But  in  several  recent  cases  this  clause  has  been  con- 
strued, and  the  fact  of  registration  held  to  operate  as  a  limitation 

1.  Sec.  3.  In  an  application  for  regis-  and  registrant  will  be  held  to  the  date 

tration,  the  Commissioner  of  Patents  of   adoption  alleged  in  the  statement 

shall  decide  the  presumptive  lawfulness  filed  with  his  application.    On  the  pe* 

of  claim  to  the  alleged  trade- mark;  tition  of  any  party  dissatisfied  with  the 

and  in  anjdispute  between  an  applicant  decision  of  the  Examiner  of  Interfer- 

and  a  previous  registrant,  or  between  ences,  the  case  will  be  reviewed  hy  the 

applicants,  he  shall  follow,  so  far  as  Commissioner  without  fee.    The  de- 

the  same  may  be  applicable,  the  prac-  cision  of  the  Commissioner  of  Patents 

tice  of  courts  of  equity  of  the  United  is  final. 

States  in  analogous  cases.  S.  Act  1870,  July  8th,  16  Stat.  198,  ch. 

«,T»  -e  ^«.  »«  A  r.^,^«.  2,  tit.  60,  66  4937>4Q47  of  Rev.  Stat. 

RULES  OF    PRACTICE.  •     cs  ^   "^VliIj     Iiai        tt*  j 

8.  See'Jtf/ra,  this  title,  History, 
Sec.  13.  In  case  of  conflicting  appli-  4.  As  to  rights  of  foreigners  in  Great 
cations  for  registration,  or  in  any  dis-  Britain^  see  Collins  Co.  v.  Brown,  3 
pute  as  to  the  right  to  use  which  may  K.  &  J.  433 ;  Collins  Co.  v,  Cohen,  3  if. 
arise  between  an  applicant  and  a  prior  &  J.  428;  5  W.  R.  676;  Pisani  v.  Law- 
registrant,  the  office  will  declare  an  in-  son,  0  Bing.  N.  Cas.  90;  37  E.  C.  L.  293; 
terference,  in  order  that  the  parties  and  in  the  United  States  see  Taylor  v. 
may  have  an  opportunity  to  prove  Carpenter,  a  Woodb.  &  M.  (U.  S.)  i; 
priority  of  adoption  or  right;  and  the  3d  Act  of  Treaty  with  Eng.  1794; 
proceedings  on  such  interference  will  Brown  v.  Maryland,  13  Wheat.  (U.  S.) 
follow,  as  nearly  as  practicable,  the  447  ;  Taylor  v.  Carpenter,  3  Story 
practice  in  interferences  upon  applica-  (U.  S.)  458;  Fils  v.  Sarrazin,  15  Fed. 
tions  for  patents ;  but  each  applicant  Rep.  489. 
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upon  common-law  rights  which,  but  for  the  act,  would  have  been 
sustained.' 

4.  Importation  of  Foreign  Ooods  Bearing  Bomestio  Trade-Hark. — 
Section  7  of  ch.  1244  of  the  Act  of  Congress,  Oct.  ist,  1890,  pro- 
vides  as  follows :  ''That  on  and  after  March  first,  eighteen  hun- 
dred and  ninety-one,  no  article  of  imported  merchandise  which  shall 
copy  or  simulate  the  name  or  trade-mark  of  any  domestic  manufac- 
ture or  manufacturer  shall  be  admitted  to  entry  at  any  custom-house 
of  the  Untied  States.  And  in  order  to  aid  the  officers  of  the  cus- 
toms in  enforcing  this  prohibition^  any  domestic  manufacturer  who 
has  adopted  trade-marks  may  require  his  name  and  residence  and  a 
description  of  his  trade-marks  to  be  recorded  in  books  which  shall  be 
kept  for  that  purpose  in  the  Department  of  the  Treasury,  under  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe,  and  may 
furnish  to  the  department  fac-similes  of  such  trade-marks ;  and 
thereupon  the  Secretary  of  the  Treasury  shall  cause  one  or  more 
copies  of  the  same  to  be  transmitted  to  each  collector  or  other 
proper  officer  of  the  customs."  This  act  permits  the  registration 
with  the  Secretary  of  the  Treasury  of  any  trade-mark  used  by  a 
citizen  of  the  United  States^  free  of  charge,  subject  to  such  regu- 
lations as  the  Secretary  may  prescribe. 

1.  Richter  xk  Anchor  Remedy  Co.,  in  the  words  "One  Night  Cough  Cure," 

f2  Fed.  Rep.  455;  Kohler  Mfg.  Co.  v,  and  that  the  use  of  Siose  words  asso- 

leeshore,  59  Fed.  Rep.  572;   La  Re-  dated  with  the  name  of  die  defendant 

public  Francaise  V.  Schultze,  July,  1893.  was   not  an  infringement  of  the  reg- 

These  first  two  cases  are  pertinent  be-  istered  trade-mark.    We  cannot  think 

cause  they  cover  the  two  phases  of  the  that  either  of  these  cases  should  be 

question.    The  first  is  a  case  where  a  followed.     However  desirable  it  may 

foreigner  registered  his  marks  in  this  be  to  establish  a  uniform   system  of 

country,  and  for  some  reason,  but  cer-  registration    for  trade-marks,  and    to 

tatnly  with  no  purpose  of  destroying  have  all   trade-marks  registered,   this 

his  common -law  rights,  made  a  claim  should  certainly  not  be  done  at  the  cost 

which  was  more  limited  than  his  com-  of  injuring  that  elaborate  and  equitable 

mon-law  rights.    It  was  held  that  he  system  of    law,    which    affords    such 

had  no  common  -  law    rights    in  this  ample  and   salutary  protection  to  the 

country  until  he  had  established  them  reputation  of  an  honest  trader,  under 

by  selling  his  goods  here,  and  also  that,  the    form  of   trade -marks   and    trade 

having  made  a  limited  claim  in  his  names,  and'  the  suppression  of  unfair 

registration    to  a  symbol   of   a  **  red  competition  in  business,  which  requires 

anchor   inclosed  in   a   circle,"  he  had  the  exercise  of  an  equitable  jurisdiction 

abandoned  his  claim  to  the  *' anchor"  that  no  system  of  registration  could 

broadly.  provide    for.    It    is  thought    that  the 

The"^  second  case,  Kohler  Mfg.  Co.  better  rule,  and  one  which  will  ulti- 

V.  Beeshore,  59  Fed.  Rep.  572,  is  that  mately  be  adopted   by   the  courts,  is 

of  a    citizen  who    had    sold    several  that  the  registration  of  a  trade-mark 

articles,    designating    them    as  "  One  under  the  United  States  Statutes,  ere- 

Night  Cough  Cure,"  **  One  Night  Corn  ates  rights,  but  destrovs  none.    It  gives 

Cure,*'  etc.,  and   who  registered    the  to  the  registrant  the  benefit  of  the  act 

words**  One  Night  Cure"  as  a  trade-  for  the  mark  registered,  in  addition  to 

mark  to  be  used   in  association  with  such  rights  as  he  may  previously  have 

such  other  words  as  he  might  desire  had,  without  in   the   slightest  degree 

to  indicate  the  particular  malady  to  be  affecting    any  other  rights  which  he 

relieved.    This  registration  was   held  would  have  enjoyed   had   he  not  re- 

to  operate  as  an  abandonment  of  all  sorted   to  the  act  and   registered   his 

common-law  trade-mark  rights  which  trade-mark, 

the  registrant  had  previously  acquired  <    In  Richter  v,  Reynolds,  59  Fed.  Rep. 
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Section  6,  of  the  same  act,  requires  that  all  foreign  goods  com- 
ing into  this  country  shall  be  plainly  marked  in  English  with  the 
country  of  origin,  as  "Made  in  France,''  "Made  in  China,'*  etc. 
These  two  sections  are  directed  to  the  protection  of  domestic 
manufacturers,  first,  by  requiring  that  the  country  of  origin  shall 
be  plainly  marked  upon  all  imported  goods,  and  that  all  imported 
goods  which  bear  the  trade-marks  of  domestic  manufacturers  or 
traders,  which  are  registered  with  the  Treasury  Department,  and 
which  are  not  made  for  and  imported  by  the  domestic  owners 
of  the  mark,  shall  be  confiscated  by  the  custom  officers.  This 
act  does  not  apply  to  foreigners,  and  does  not  require  that  domestic 
trade-mark  owners  shall  register  their  trade-marks  in  the  United 
States  Patent  Office  before  registering  them  with  the  Secretary 
of  the  Treasury.* 

6.  State  Statutes. — The  absence  of  satisfactory  federal  legislation 
relative  to  trade-marks,  and  particularly  of  a  criminal  remedy  for 
infringement  oiF  a  trade-mark  registered  under  the  United  States 
Statutes,  has  led  the  states  to  adopt  trade-mark  laws  of  greater 

C77,  Dallas,  T.,  said:  *'The  case  of  "adopted."  Upon  both  the  grounds 
Kohler  Mfg.  Co.  v,  ^eeshore,  59  Fed.  which  have  been  discussed,  the  com- 
Rep.  573,  deals  with  the  effect  of  the  plainant's  claim  to  the  word  *' Anchor  *' 
registry  of  one  device  upon  a  claim  and  to  the  symbol  of  an  anchor,  irre- 
made  by  the  same  person  to  a  different  spective  of  its  being  red  and  inclosed  in 
device  as  a  common-law  trade-mark  for  an  oval  space,  were  properly  rejected." 
use  upon  the  same  kind  of  eoods.  The  1.  BegiUatloB  of  TrMumry  bepartaunt 
court  said :  *  Moreover,  while  we  do  not  for  Beglfltratton  of  Trads-Marks. — ^  Ap- 
think  it  necessary  to  hold  that  mere  plications  for  the  recording  of  names 
registry  in  the  Patent  Office  of  the  or  trade-marks  in  this  Department  will 
United  States,  of  a  trade-mark  for  a  mention  the  name  and  residence  of  the 
specific  article  of  manufacture  would,  domestic  manufacturer,  and  furnish  a 
of  itself,  prevent  the  use  and  adoption  description  of  the  mark  and  the  names 
of  another  device  as  a  common-law  of  the  ports  to  which  the  fac-similes 
trade-mark  in  domestic  markets,  yet  should  be  sent.  No  such  name  or 
«uch  registry  can  operate  as  evidence  trade-mark  will  be  received  unless  ac- 
tending  to  show  what  was  really  claimed  companied  by  the  proper  proof  of 
by  the  complainant.  The  judgment  ownership,  which  must  consist  of  the 
in  Kohler  Mfg.  Co.  v.  Beeshore,  59  affidavit  of  the  owner,  or  one  of  the 
Fed.  Rep.  572,  is  conclusive,  also,  as  to  owners,  certified  by  a  notary  public  or 
the  effect  of  the  registry  made  by  the  other  officer  entitled  to  administer 
complainant  in  this  country.  As  late  oaths  and  having  a  seal.  On  the  re- 
as  July  7th,  1885,  he  registered  as  his  ceipt  by  a  customs  officer  of  any  such 
trade-mark  an  accurately  and  definitely  fac-similes,  with  information  from  the 
defined  design,  the  **  essential  feature  of  Department  that  they  have  been  re- 
which ''  (as  he  then  discloses),  '*  is  the  corded '  therein,  he  will  properly  re- 
representation  of  a  red  anchor  in  the  cord  and  file  them,  and  will  exercise 
oval  space.'*  As  evidence  tending  to  care  to  prevent  the  entry  by  the  cus- 
show  what  was  really  claimed,  or  had  tom- house  of  any  article  of  foreign 
been  intended  to  be  appropriated,  the  manufacture  copying  or  simulating 
court  below  was  clearly  right  in  taking  such  mark.  No  fees  are  charged  for 
this  into  consideration,  and  in  our  opin-  recording  trade- marks  in  the  Depart- 
ion  it  was  right,  also,  in  concluding  ment  and  custom-houses.  A  sufficient 
therefrom  that  the  complainant's  inten-  number  of  fac-similes  should  be  for- 
tion  was  to  confine  his  claim  of  trade-  warded  to  enable  the  Department  to 
mark  to  the  specific  device  designated  send  one  copy  to  each  port  named  in 
and  described,  and  which  he  further  de-  the  application.  O.  L.  Spaulding, 
clared   to  be  the    one  which   he  had  ^^Assisfaut  Secretary,** 
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or  less  scope  and  value.  The  provisions  of  these  statutes  differ 
in  many  particulars ;  some  are  limited  to  citizens  or  those  doing 
business  in  the  particular  state ;  some  require  registration,  some 
do  not ;  some  provide  a  criminal  remedy,  some  do  not.  Their 
multitudinous  and  varying  provisions  are  the  strongest  arguments 
which  can  be  advanced  for  the  passage  of  a  comprehensive  fed- 
eral trade-mark  law,  making  the  infringement  of  a  trade-mark  a 
crime.* 

6.  Treaties  with  Foreign  Vations ;  International  Convention.  — 
— Many  treaties  have  been  made  from  time  to  time  between  the 
United  States  and   foreign  countries,  for  the  protection  of  the 

1.  Alabama — Acts  of  ^/a^ama,  Nos.  eral  Laws  (1888);  Laws  of  Maryland 
3i9,p.700,  Feb.i4th,i89i,Mt,2,3,4,c,6.  (1893),  ch.  357,  p.  500,  W  i.  »»  3»  4»  5» 
Arizona — Revised  Statutes  of  Ari-  6.  Michigan — Act  April  24th,  1891, 
zona  (1887),  vol.  i,  p.  717;  Penal  Public  Acts  1891,  pp.39,40, 41.  Affffjt^- 
Code,  §§  574,  575,  576,  577,  578,  579.  jote— Act  April  17th,  1893 ;  General 
Arkansas — Digest  of  die  Statutes  of  Laws  1893,  c^*  ^4*  PP*  126,  127,  128. 
Arkansas^  vol.  i,  ^§  6447,6448,6449,  Mississippi — Annotated  Code  of  3ff 5* 
6450,  6451,  6452,  6453,  6454,  6455.  «>«>/!  (i892),vol.  1, 44  1306, 1307,1308. 
California— ^6dLt%  and  Statutes  of  Missouri — Act  March  20th,  1893;  Laws 
California^  2  vols,  and  Supplement  1893,  p.  260, etc.;  Act  March  31st,  Laws 
1877-1878,  1880;  ch.  vit.,  art.  iii.,  4$  1893,  pp.  256,  257,  258,  259.  Nebraska 
3196,  3i97«  3>98>  3^99*  5^55  (Civil  Code,  — Act  March  3i8t,  1891 ;  Consolidated 
Di v.  Second  Part  I,  tit.  I),  5991,6772,  Statutes,  §§  2083  ^  ^o^T*  inclusive. 
1 3350*  *335*t  *3352|  13353,  '3354-  -^^^  Nevada  —  General  Statutes  of  Ne» 
Mar.  3isC  1891,  ch.  194,  p.  217,  4§  i>  >>  vada  (1885),  vol.  i,  4§  49x8, 4919, 4920^ 
3,  4, 5,  6.  Colorado— Xct  April  13th,  4921,  4922,'  4923,  4924,  4925,  4926,  4927, 
189 1 ;  Laws  i89i,p.  46;  Laws  1891,  pp.  4928,  4929,  4930.  New  Jersey — Re- 
396.  397i  398.  Connecticut — General  vision  of  New  Jersey  (1709-1877), 
Statutes  of  Connecticut  (1888),  vol.  i.  Supplement  1877-1886,  4  186,  p.  259; 
§*  3956,  3957»  39S8f  3959»  39^.  39^1 ,  Appendix  A,  p.  1336,  §4  i,  2,  3.  New 
3962,  3963,  3964,  3965.  Florida — Re-  Mexico — General  Laws  of  New  Meni* 
vised  Statutes  of  Florida  (1892},  vol.  co  (1882),  vol.  i,  p.  30!6.  North  Caro- 
ls §§  2481,  2482.  Georgia — Code  of  Una  —  The  Code  of  North  Carolina 
the  State  of  Georgia  (1882),  vol.  i,  %  (1883),  2  vols;  vol.  i,  %  1040.  Ohio— 
3181.  Illinois— KzX  Vi^j  8th,  1891 ;  Revised  Statutes  of  Ohio  ( 1892),  3  vols., 
Laws  1891,  p.  202.  Indiana — Revised  §4  7^^  70?^?  7073«  7^^i  709^*  7x20, 
Statutes  of  Indiana  (annotated  edi-  7121.  Oregon  —  Hill's  Annotated 
tion),  1888,  with  Supplement  to  1892, 3  Laws  of  Oregon  ( 1887),  2  vols.,  44  41921 
▼ols.;  vol.  a,  ch.  99.  44  6522,  6523,  4193,  4194,  4195,  4196,  4197,  4198,  4199. 
6524;  Revised  Statutes  of  Indiana  South  Dakota — Act  March  7th,  1S90; 
(Supplement),  Supplement  to  Tan.  ist.  Session  Laws  1890,  ch.  153,  p.  321. 
1892;  voL  3,  ch.  09,  p.  848;  44  88i2f  Tennessee — Code  of  Tennessee  (1804), 
8813,  8814,  881  c,  8816,  8817,  8818,  88x9,  vol.  I,  4  5626.  £//aA— Compiled  Laws 
88ao,  8821,  8822,  8823.  A>wa— Act  of  Utah  (1888),  2  vols.,  4  4551,  vol.  2, 
March  26th,  189a;  Laws  1892,  Ch.  36,  p.  603;  44  4552,  4553, 4554,  4555.  Ver- 
p.  63.  Kansas — Act  March  nth,  1891,  mont — Revised  Laws  of  Vermont 
Laws  1891,  ch.  213,  pp.  363,364,365.  (1880),  vol,  i,  44  4i63>  4164*  Virginia 
ICentucky--GenerB\  Statutes  of  /Cen-  — Acts  of  Assembly  1889- 1890,  P*  53» 
tucky^  vol.  I,  ch.  29,  Act  XX 11^  j>.  ch.  71,  as  amended  by  the  Act  Feb. 
444f  W  »»  2»  3»  4;  PP-  493»  494»  49^;  12, 1892  (Acts  of  Assembly)  1891,  Laws 
Acts  1889-1890,  p.  99,  ch.  823,  April  of  1891-1892,  ch.  204,  p.  326,  44  ^2,3, 4, 
i6th,  1890,  4§  If  2,  3,  4.     Maine— Act  5,  6,  7.   Waskington — Act  of  Feb.  2i8t, 


ing  44  201,  202,  203,  204,  205,  206  of    Berryman,  Annotated  Stat.    (  Wiscon- 
Article  27,  of  the  Code  of  Public  Gen-    sin)^  1889,  44  4463*  44^4^  447o^i  i,  2, 3,  4. 
36  C.  of  L.— 24  869 
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trade-marks  of  the  citizens  of  each  country  in  the  other,  but 
on  March  20th,  1887,  an  International  Convention  was  entered 
into  by  the  United  States  with  Belgium^  Brazil^  Spain,  France, 
Guatemala,  Italy,  the   Netherlands,  Portugal,  Salvador,  Servia, 

Switzerland,     Great    Britain,  Luxemburg,     Mexico,    Norway, 

Paraguay,  Roumania,  Sweden,  Tunis,  Uruguay,  the  Dominican 
Republic^ 

The  International  Convention  repealed  and  abrop^ated  all  pre- 
vious treaties  entered  into  between  these  countries.* 

« 

1.  Some  question  hafe  arisen  as  to  the  obligation  of  deposit,  whether  it  forms 
right  of  a  foreigner  to  bring  suit  in  the  part  or  not  of  a  trade  or  commercial 
courts  of  the  United  States  for  the  in-  mark.' "  The  court  held  the  term 
fringement  of  a  trade- mark,  without  **  Vichy"  to  be  a  commercial  name  not 
registering  his  trade-mark  under  the  requiring  registration  by  express  opera- 
United  States  Statute.  This  question  tion  of  the  convention,  but  left  unde- 
is  suggested  in  the  case  of  Richter  v»  cided  the  question  whether  either 
Anchor  Remedy  Co.,  5a  Fed.  Rep.  trade- marks  or  commercial  marks  re- 
455.  One  phase  of  the*  question  was  quire  registration, 
decided  by  Townsend,  J.,  in  the  United  2.  Ttie  purpose  of  the  convention 
States  circuit  court,  Southern  Dis-  was  to  form  a  union  of  the  govern - 
trict  of  New  Tork^  July  ist,  1893,  ^^  ments  assenting  thereto.  The  original 
the  case  of  La  Republique  Francaise  articles  were  adopted  on  the  20th  of 
V,  Schultz.  March,  1883,  at  Paris,  and  acceded  to 
In  Trade-Mark  Record,  Aug.  i6th,  by  Belgium,  Brazil^  Spain^  France, 
)3  (The  Vichy  Case),  the  court  says:  Guatemala,  Italy,,  the  Netherlands, 
the  Industrial  Property  Treaty  Portugal,  Salvador,  Servia,  and 
of  1887,  these  three  expressions  are  Switzerland,  the  latter  state  being 
used:  ^Marque  de  Fabrique,'  translated,  assigned  the  position  of  Intermediary, 
*Trade- Mark;' 'Marque  de  Commerce,'  through  whom  those  adhering  to  the 
translated,  *  Commercial  Mark;'  *  Nom  union  were  to  communicate  with  other 
Commercial,'  translated,  *  Commercial  states  in  relation  to  the  union.  Sub- 
Name.'  The  treaty  provided  that  every  sequently,  other  states  gave  their  ad- 
*  trade-mark  or  commercial  mark  reg-  hesion  and  became  members  of  the 
ularly  deposited  in  the  country  of  ori-  union,  viz. :  Great  Britain,  Luxem- 
gin,  shall  be  admitted  to  deposit,  and  hurg,  Mexico,  Norway,  Paraguay, 
so  protected  in  all  the  other  countries  Roumania,  Sweden,  Tunis,  Uruguay, 
of  the  union.'  26  U.  S.  Stat,  at  and  the  United  States.  The  ratifica- 
Large,  art.  6,  p.  1376.  And  the  final  tion  of  the  convention  and  protocols 
protocol  on  page  1380,  paragraph  4,  is  on  the  part  of  the  United  States  was 
as  follows :  Paragraph  i,  of  art.  6,  is  advised  by  the  Senate,  and  the  Presi- 
to  be  understood  in  the  sense  that  nq  dent  ratified  the  same  March  29th, 
trade  or  commercial  mark  shall  be  ex-  1887.  Article  2  provides  that  the  sub- 
eluded  from  protection,  in  one  of  the  jects  or  citizens  of  each  of  the  contract- 
states  of  the  union  by  the  mere  fact  ing  states  shall  enjoy,  in  all  the  other 
that  it  may  not  satisfy,  in  respect  to  the  states  of  the  Union,  so  far  as  concerns 
signs  composing  it,  the  conditions  of  .  .  .  (i)  trade,  or  (2)  commercial 
the  laws  of  this  state,  provided  that  it  marks,  and  (3)  the  commercial  name, 
does  satisfy  in  this  regard  the  laws  of  the  advantages  that  the  respective  laws 
the  country  of  origin,  and  that  it  has  thereof  accord  to  subjects  or  citizens; 
been  in  this  latter  country  duly  depos-  in  consequence  they  shall  have  the  same 
ited.  Saving  this  exception,  which  protection  as  these  latter,  and  the  same 
concerns  only  the  form  of  the  mark,  legal  recourse  against  all  infringements 
and  under  reservation  of  the  provisions  of  their  rights,  under  reserve  of  comr 
of  the  other  articles  of  the  convention,  plying  with  the  formalities  and  condi* 
the  domestic  legislation  of  each  state  tions  imposed  upon  subjects  or  citizens 
shall  receive  its  due  application.  Art.  by  the  domestic  legislation  of  each  state. 
8,  of  the  treaty  is  as  follows:  *  The  For  full  text  of  the  articles  and  protocols 
commercial  name  shall  be  protected  in  see  39  Pat.  Off.  Gaz.  960;  26  U.  S.  Stat. 
all  the  countries  of  the  union  without  at  Large  1376. 
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The  important  nations  which  have  not  joined  the  International 
Convention  are:  Germany ^  Denmark^  Russia,  Austria,  Turkey, 
Egypt,  Greece,  China,  Japan,  Chili,  Peru,  Argentine, 

TEL  AanovilBHT  AHS  TSAHSFlBr-^l.  General  Bule.— A  trade-mark 
is  assignable  by  the  act  of  the  parties  owning  it,  or  by  operation  of 
law,  subject  to  certain  limitations.  The  primary  function  of  a 
trade-mark  is  to  indicate  ownership  and  origin,  and  unless  this  is 
truthfully  done,  the  trade-mark  becomes  a  means  of  fraud  upon 
the  public  and  will  not  be  protected.  It  therefore  follows 
that,  if  a  trade-mark  is  a  personal  one,  designating  a  particular 
person,  and  his  personal  reputation  and  skill,  it  cannot  truthfully 
be  used  by  any  other  person,  and  consequently  cannot  be  as- 
signed.^ For  the  same  general  reason,  a  trade-mark  which  has 
been  used  to  designate  the  origin  and  ownership  of  a  particular 
article,  or  the  products  of  a  particular  establishment  or  business, 
which  is  not  personal  in  its  nature,  cannot  be  applied  to  any 

1.  In  Fish  Bros.  Wagon  Co.  v.  La  for  this  reason  such  a  trade- mark 
Belle  Wagon  Works,  82  Wis.  546,  Cas-  would  be  held  to  be  unassignable.  It 
•odv,  J.,  said :  **  The  mere  ract  that  is  in  any  case  a  question  whether  the 
each  and  all  of  the  Fishes  withdrew  use  of  the  trade-mark  would  eive  to 
from  that  business,  did  not  prevent  the  the  public  or  to  purchasers  a  false  idea 
words  mentioned  from  continuing  to  as  to  who  made  the  article;  and  a 
point  to  the  old  place  of  business  and  court  of  equity  would  not  lend  an^r 
the  old  firm  of  Fish  Bros,  and  Fi^  active  aid  to  sustain  a  clain)  to  a  trade- 
Bros.  &  Co.,  at  Racine,  as  the  true  mark  which  should  contain  a  misrep- 
source  and  or^n  of  their  particular  resentation  to  the  public.  Connell  v, 
make  and  stjle  of  waeon  and  vehicle.  Reed,  128  Mass.  477;  3^  Am.  Rep.  397; 
to  which  the  plaintiff  company  sue*  Manhattan  Medicine  Co.  *t^.' Wood,  108 
ceeded,  and  continued  to  manunicture  U.  S.  218.  But,  on  the  other  hand,  the 
at  Racine.  It  is  true  that  one  of  the  usages  of  trade  may  be  such  that 
functions  ofa  trade-mark  is  to  point  out  no  such  inference  would  naturally  be 
the  true  ownership  of  the  goods  or  ar-  drawn  from  the  use  of  a  trade- mark 
tides  to  which  it  is  applied,  and  that  which  contains  a  person's  name,  and 
the  words  'Fish  Bros.'  and  '  Fish  Bros,  that  all  that  purchasers  would  reason- 
&  Co.'  partially  ceased  to  perform  that  ably  understand  is,  that  goods  bearing 
office  when  Mr.  Case  became  the  osten-  the  trade-mark  are  of  a  certain  stand- 
sible  owner  or  mortgagee,  and  still  ard,  kind  or  quality,  or  are  made  in  a 
more  so  when  the  leeal  title  passed  to  certain  manner,  or  after  a  certain  for- 
the  receivers  respectively,  and  finally  mula,  by  persons  who  are  carrying  on 
became  extinct  when  the  property  and  the  same  business  that  formerly  was 
assets  became  vested  in  the  plaintiff;  carried  on  by  the  person  whose  name 
but  such  extinction  did  not  prevent  is  in  the  trade-mark.  .  .  .  Kidd  v, 
those  words  from  performing  the  two  Johnson,  100  U.  S.  617.  See  also  War- 
other  functions  of  a  trade-mark  men-  ren  v,  Warren  Thread  Co.,  134  Mass. 
tioned."  247;  Sohier  v,  Johnson,  11 1  Mass.  238; 

In  Hoxie  v.  Chaney,  143  Mass.  592 ;  Leather  Cloth  Co.  v,  American  Leath- 

58    Am.    Rep.    149,    Allen,   J.,  said:  er  Cloth  Co.,  11  H.  L.  Cas.  523;  Hall 

"There  may  no  doubt  be  cases  where  v.  Barrows,  4  De  G.  J.  &  S.  150;  Bury 

the  personal  skill  of  an  artist  or  arti-  v.  Bedford,  4  De  G.  J.   &  S.  352,  369, 

san  may  so  far  enter  into  the  value  of  370.'' 

a  product  that  a^ trade- mark  bearing        In  Matter  of  Swezey,  62  How.  Pr. 

his  name  would,*  or  at  least  migh^  (N.  Y.  C.  Pl.)2i5,  Van  Hoesen,  J.,  said: 

imply  that  his  personal  work  or  super-  '*Now  the  question  here  is,  whether  or 

vision  was  employed  in  the  manufac-  not  the  trade-mark  in  question  owes 

ture;  and,  in  such  cases,  it  would  be  a  its  value  to  the  personal  skill  of  Mr. 

fraud  upon  the  public  if  the  trade-mark  Darst  as  a  manufacturer.    If  it  does,  it 

should  l>e  used  by  other  persons,  and  does  not  pass  by  assignment,  for  the 
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public  must  not  be  deceived  into  buy-  are  some  quasi  proprietary  rights,  such 

ing  goods  which,  though  bearing  his  as  the  elective  franchise,  which  are  inca- 

trade- mark,  are  not  the  product  of  his  pable  of  assignment.     But  it  would  be 

peculiar  skill.    If,  however,  it  is  the  obviously  unjust  so  to  restrict  the  right 

machinery,  the  factory,  which  has  pro-  to  use  a  trade-mark.    The  advantages 

duced  superior  goods,  the  trade- mark  which  accrue  from  the  use  of  a  particu- 

goes  with  the  machinery.     In.  other  lar  trade-mark  or  advertising  device 

words,  the  trade- mark  is  inseparable  are  often  the  result  of  a  lifetime  of  in- 

from  the  particular  thing  which  gives  tegrity,  skill,  perseverance,  and  business 

it  its  value.**  capacity.    Ought  it  to  be  held  that  a 

In.  Skinner  v.  Oakes,   lo  Mo.  App.  right  so  valuable  should  die  with  the 

45,  Thompson,   J.,  said  :     ^  The  first  person  who  created  it,  it  being  incapa- 

question  therefore,  is,  whether  a  trade-  ble  of  assignment,  when,  by  reason  of 

mark  which  consists  of  the  name  of  a  age,  or  other  considerations,  he  might 

third  person  is  such  a  species  of  prop-  desire  to  cease  using  it.^    The  custom 

erty  that  it  can  be  disconnected  from  of  trade,  which  solves  many  questions 

the  business  with  which  such  person  in  advance  of  the  courts,  has  declared 

was  formerly  connected, and  sold  from  that  this  should  not  be;  and  the  courts, 

man  to  man.    The  second  is,  whether  in  adopting  the  view  that  the  right  to 

the  use  of  the  name  of  the  third  per-  use  a  trade-mark  is  assignable,  did  no 

son  in  such  a  way  does  not  involve  such  more  than  declare  a  result  which  fol- 

a  fraud  upon  the  public  as  will  prevent  lowed  from  the  concession  that  it  was 

a  cpurt  of  equity  from  protecting  it.  property;  for  the yurjc/f j/^^ffefft/i" is  em- 

.    .    .      The  principle  on   which   all  bodied  In  the  very  idea  of  property.     It 

cases   on  the  subject  of  trade-marks  is  hence  settled  law  that  the  right  to 

unite  is,  that  one  man  will  not  be  per-  use  a  trade-mark  is  not  a  mere  personal 

mitted,    by    imitating  the  distinctive  privilege,  but  that,  within  certain  limits, 

name  or  mark  used  by  another  person  it  is  capable  of  being  bought  and  sold 

to    designate    articles  of  the   latter*s  as  other   property.      'A   trade-mark,* 

manufacture,  to  impose  articles  of  his  says  Strong,  J.,  Mike  the  good- will  of  a 

own  manufacture  upon  the  public  as  store  or  manufacturing  establishment, 

the  articles  of  the  former.    The  cases  is  a  subject  of  commerce,  audit  has  been 

soholdingrestupontwoconsiderations:  many  times  held  entitled  to  protection 

First,  that  it  would  be  a  fraud  on  the  at  the  suit  of  vendees.*  Fulton  ?'.  Sellers, 

rights  of  the  former  person  thus  to  per-  4  Brew.  (Pa.)  43.    See  also  Bury  v.Bed- 

mit  his  .trade-mark  to   be    imitated;  ford,  33 L.J.  Ch. 465;  Hall   f.  Barrows, 

Second,  that  it  would  also  be  a  fraud  33  L.J.  Ch.  204;  Glenn,  etc^  Mfg.  Co. 

on  I  the  public.     See  Gilman  v,  Hun-  r.  Hall,  61  N.  Y.  226;  19  Am.  Rep.  278; 

newell,   122    Mass.    139;   McLean    v.  Peltz  v,  Eichele,  62  Mo.  171.    .    .    . 

Fleihing,  96  U.S.  245,  251;  Coleman  But  where  the  trade-mark  consists  of 

7'.  Crump,  70  N.  Y.  573 ;  Fairbanks  7'.  a  name,  how  far  it  is  capable  of  assign- 

Tacobus,  14  Blatchf.  (U.  S.)  337;  Dev-  ment  is  a  more  difficult  question.     We 

lin  V,  Deylin,  67  Barb.   (N.  Y.)   290;  think  that  the  answer  to  this  question 

25  Am.  Rep.  173;  Amoskeag  Mfg.  Co.  depends  upon  the  effect  which  the  use 

7'.  Garner,  54  How.  Pr.  (N.   Y.  Su-  of  the  name  in  each  particular  instance 

preroe  Ct.)  297;  Curtis  v,  Bryan,  2  Daly  is  shown  to  have  upon  the  minds  of  the 

(N.  Y.)  312 ;  36  How.  Pr.  (N.  Y.)  33 ;  public.    If  it  leads  the  public  to  believe 

Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  that  the  particular  goods  are,  in  fact, 

(N.  Y.)  607 ;  Peterson  v.  Humphrey,  4  made  by  the  person  whose  name  is  thus 

Abb.  Pr.   (N.  Y.  Supreme  Ct.)  394;  stamped  upon  them,  or  in  whose  name 

Howe  V,  Howe  Machine  Co.,  50  Barb,  they  are  advertised,  whereas  they  are, 

(N.  Y.)  236;  Sykes  v,  Sykes,  3  B.  &C.  in  fact,  made  by  another  person,  then 

541 ;  10  E.  C.  L.  176;  Burgess  v.  Bur-  such  a  use  of  the  name  will  not  be  pro- 

gess,  3  De  G.  M.  &  G.  896,  904 ;  Burke  tected  by  the  courts ;  for  to  do  so  would 

V,  Cassin,  45  Cal.  467 ;  13  Am.  Rep.  204 ;  be  to  protect  the  perpetration  of  a  fraud 

Emerson  f.  Badger,  loi  Mass.  82;  Ellis  upon  the  public.     Thus,  if  an  author 

V,  Zeilin,42  Ga.91;  Lord  King8down,in  were  to  assign  to  another  the  privil^e 

Leather  Cloth  Co.  v.  American  Leather  of  publishing  books  ^ith  his  name  upon 

Cloth  Co.,  II  H.  L.  Cas.  538;  Perry  v,  their  title-page,  or  if  a  painter  were  to 

Truefitt,6Beav.66;  Walton  v.  Crowley,  sell  to  another  the  privilege  of  placing 

3  Blatchf. (U.S.)  448;  Dixon  Crucible  the    former's    signature    on    pictures 

Co.  v„  Gugeenheimer,  i  Cox*s  Man.  of  painted  by  the  latter,  it  cannot  for  a 

Trade-Mark  Cases  559.    .    .    •    There  moment  be  supposed  that  any  court 
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would  protect  such  a  supposed  right,  it  may  not- be  specified  in  the  schedule 
even  as  against  the  original  assignor,  annexed  to  the  assignment,  or  which, 
This  point  is  absolutely  clear,  both  upon  under  our  statute,  is  subsequently 
principle  and  authority.  Leather  Cloth  made  out  and  filed.  Hall  v.  Barrows, 
Co.  V.  American  Leather  Cloth  Co^  II  4  De  G.  J.  &  S.  156-158;  Bury  v, 
H.  L.  Cas.  534;  Samuel  v.  Berger,  4  Bedford,  33  L.  J.  Ch.  (N.  S.)  465;  Kdle- 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  88."  sten  v.  Vick,  11  Hare  78;  Hudson  v. 
In  Hegeman  v,  Hegeman,  8  Daly  Osborne,  39  L.  J.  Ch.  79;  Couch  v, 
(N.  Y.)  I,  Daly,  C.  J.,  said  :  "A  per-  Delaplaine,  a  N.  V.  397;  Cram  v.  Un- 
8on  may  acquire  the  right  known  as  ion  Bank,  1  Abb.  App.  Dec.  (N.  Y.) 
the  good-will  in  a  business  from  its  be-  461;  Miller  v,  Halsey,  4  Abb.  Pr.  N. 
ing  established  in  a  particular  place,  S.  (N.Y.  Supreme  Ct.)  33.  When,  how- 
from  which  he  has  derived,  or  may  de-  ever,  the  whole  pecuniary  Value  of  the 
rive,  profit,  and  where  there  is  attached  name,  in  its  connection  with  an  article 
to  the  business  a  name  indicating  to  the  of  merchandise,  or  a  manufacture,  or  a 
public  where,  or  in  what  manner,  it  is  business,  is  derived  solely  from  the 
carried  on ;  and  this  is  a  right  which  personal  qualities  of  the  one  to  whom 
will  be  protected  in  a  court  of  equity,  the  name  belongs,  such  as  his  skill, 
even  where  he  removes  the  business  to  special  knowledge  and  experience,  or 
another  place.  (61  N.  Y.  333;  3  L.  T.  from  the  fact  that  the  article  is  pro- 
N.  S.  547;  3  Sandf.  (N.  Y.)  .725;  la  duced  under  his  personal  supervision. 
How.  Pr.  (N.  Y.)  77.)  The  proprietary  which  imparts  to  it  an  especial  value; 
interest  which  a  person  has  in  his  then  the  rieht  to  the  name  is  not  trans- 
name,  so  far  as  any  pecuniary  value  missible.  Xt  is  then  purely  personal; 
arises  from  the  use  of  it,  which  a  court  and  this  is  equally  so  with  a  trade- 
of  equity  would  protect,  or  which  may  mark  used  and  recognized,  as  denoting 
be  transmissible  by  assignment,  is  nee-  that  the  article  or  product  is  made  by  a 
esaarily  connected  with  some  business,  particular  person,  whose  skill,  experi- 
trade-mark,  or  other  interest,  through  ence,  or  other  personal  qualitv,  or  whose 
which  a  pecuniary  value  has  become  personal  experience,  in  the  uibricating, 
attached  to  it.  The  proprietary  right  preparation  or  production  of  it,  gives  to 
which  a  man  has  acquired  in  a  trade-  it  a  peculiar  value,  which  is  distingufoh- 
mark,  or  in  the  use  of  his  name,  or  in  able  from  a  trade-mark  used  as  a  brand 
any  name,  general  or  otherwise,  which  of  quality,  or  of  texture,  fineness^  or 
designates  a  particular  business  estab-  other  characteristics ;  or  to  indicate 
lished  and  carried  on  by  him,  involving  that  it  is  made  in  a  particular  estab- 
what  has  been  previously  described  as  lishment  or  manufactory,  or  where  a 
the  good -will  of  the  business,  is,  being  name  simply  denotes  an  established 
in  the  nature  of  property,  transmissible  business,  with  whatever  advantages 
by  assignment  or  bequest.  Glen,  etc.,  may  accrue  from  its  long  establish - 
Mfg.  Co.  V.  Hall,  61  N.  Y.  230 ;  19  ment,  the  fact  that  it  is  generally  or 
Am.  Rep.  378;  Leather  Cloth  Co.  v.  widely  known,  and  the  confidence  it 
American  Leather  Cloth  Co.,  4  De  G.  inspires  from  its  duration*.  Hall  v. 
J.  &S.  142;  Congress,  etc..  Spring  Co.  Barrows,  4  De  G.  J.  &  S.  156^158; 
T.  High  Rock,  etc..  Spring  Co.,  57  Barb.  Bury  v.  Bedford,  33  L.  ].  N.  S*  Ch. 
(N.  Y.)  526;  45  N.  Y.  291;  6  Am.  Rep.  465;  Carmichel  v.  Lattimer,  11  R.  I. 
82;  Lockwood  V,  Bostwfck,  3  Daly  (N.  395;  33  Am.  Rep.  481.  ...  It  has 
Y.)  531;  Hitchcock  v.  Cohen,  6- Ad.  &  been  decided  in  several  cases,  that 
El.  438,  449;  33  E.  C.  L.  98;  Howe  V.  where  a  man  has  introduced  a  new 
Searing,  6  Bosw.  (N.  Y.)  354;  Churton  medical  preparation  and  given  it  a  title, 
1}.  Douglas,  I  Johns.  176;  Ainsworth  v.  a  component  part  of  which  is  his  own 
Walmesley,  44  L.  J.  R.  242 ;  Der-  name,  as  indicative  of  the  true  origin 
ringer  xk  Plate,  39  Cal.  392;  Hall  v,  and  ownership  of  the  article,  and  not 
Barrows,  4  De  G.  J.  &  S.  156-158;  used  simply  to  designate  the  article  It- 
Croft  V.  Day,  7  Beav.  84 ;  Bradbury  v.  self,  and  assigns  to  another  all  his  inter- 
Dickens,  27  Beav.  53;  McLean  v,  Flem-  est  in  it,  with  the  sole  right  thereafter 
ing,  96  U.  S.  250^  and  will  pass  with  to  manufacture  and  vend  it,  the  transfer 
the  sale  of  the  business  to  which  the  carries  with  it -the  right  to  use  the 
name  or  trade-mark  is  attached;  or  un-  name  by  which  it  has  become  known. 
der  a  general  assignment  for  the  benefit  .  But  it  has  been  held,  that  if 
of'  the  creditors,  which  by  its  terms  the  assignee,  who  has  acquired  the 
transfers  all  the  insolvent's  property  right  to  manufacture  an  article  which 
for  the  payment  of  his  debts,  although  was  manufactured  at  a  particular  place, 
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other  article  of  different  origin,  without  falsely  stating  the  origin 
of  that  article.  Hence,  it  is  held  that  a  trade-mark  cannot  be 
assigned  except  in  connection  with  the  particular  business  in 
which  it  has  been  used,  and  for  continued  use  upon  the  same 
article  or  class  of  articles  to  which  it  was  first  applied  and  used 
by  its  original  adopter.* 

manufactures  it  at  another  place,  but  to  any  person  which  can  be  protected 
continues  to  use  the  former  trade-  bv  any  operation  of  a  court  of  chan- 
mark,  which  states  where  the  article  eery.  If  there  is  anj  such  property,  it 
was  manufactured,  and  that  it  had  cer-  is  not  in  these  assignees." 
tain  qualities,  some  of  which  the  as-  In  Julian  v,  Hoosier  Drill  Co.,  78 
signee  omitted  in  his  manufacture  of  Ind.  408,  Morris,  C,  said:  **The  second 
it,  that  no  right  existed  in  such  a  case  paragraph  of  the  complaint  alleges 
to  use  the  former  trade-mark,  for  the  that  on  the  27th  day  of  February, 
reason  that  what  was  upon  it  was  then  1877,  the  said  Ingells  transferred  and 
untrue.  Leather  Cloth  Co.  v.  Ameri-  assigned  to  the  appellant  all  of  said 
can  Leather  Cloth  Co.,  11  H.  L.  Cas.  letters  patent,  by  an  instrument  in 
543."  writing,  duly  executed  by  him,  and 
1.  In  McVeagh  t;.  Valencia  Cigar  also  all  the  right  to  and  property  in 
Factory,  32  Pat.  Off.  Gaz.  11 24,  Mor-  said  trade-mark  which  he  then  had  or 
gan.  J.,  said :  **  The  sole  question  in  the  owned,  and  the  exclusive  right  to  use 
case  is  whether  such  arbitrary  sign  or  said  trade- mark  upon  grain  drills, 
trade-mark  can  be  assigned  or  sold ,  no  ...  It  is  then  averred,  that,  from 
matter  what  the  consideration  may  be,  the  time  the  appellant  purchased  said 
or  be  transferred  as  a  bare  sign,  as  a  letters  patent  and  said  trade -mark,  she 
bare  trade- mark,  a  word,  a  fanciful  had  the  right  to  manufacture  and  sell 
term,  to  some  other  person,  regardless  erain  drills  with  said  trade-mark  af- 
of  the  question  whether  that  person  is  nxed  thereto  and  inscribed  thereon, 
engaged  in  the  business  of  manufactur-  and  the  exclusive  right  to  use  the  same, 
ing  the  article  in  connection  with  which  ...  It  seems  also  to  be  agreed, 
the  term  has  been  used,  or  regardless  of  that  a  party  may  have  a  property  in  a 
the  fact  whether  that  person  takes  the  trade-mark,  and  that  his  right  to  and 
good -will  of  the  business,  buys  out  the  property  in  it  may  be  transferred  and 
entire  business,  and  takes  the  business  assigned.  This  assignment 
in  connection  wi^  which  the  sign  or  and  transfer  carried  with  it  to  the  as- 
arbitrary  trade-mark  has  been  used,  signee  the  exclusive  right  to  manufac- 
There  is  no  case  that  can  be  found,  ture  and  sell  the  grain  drill  specified 
none  cited  by  counsel  at  all,  which  in  in  the  letters  patent,  and  to  carry  on 
any  manner  "supports  the  proposition  the  business  of  making  and  selling  the 
that  a  bare  trade-mark,  aside  from  the  same.  It  was  a  transfer  to  appellant  of 
property,  can  be  assigned,  sold,  or  a  the  right  to  carry  on  the  business  in 
good  title  given  to  it,  upon  the  transfer  which  Joseph  Ingells  had  been  engaged, 
of  a  bare  fanciful  term  or  word  in  con-  and  in  connection  with  which  he  had 
nection  with  the  scroll  and  device  that  used  said  trade-mark.  As  incident  to 
was  used  by  Louis  Cohn  &  Son,  to  a  the  right  thus  transferred  to  the  ap- 
person  for  tkat  person  to  sell  and  use,  pellant,  Joseph  Ingells  might,  as  he  ia. 
a«  if  it  were  his  property.  It  might  as  averred  to  have  done,  assigned  to  her 
well  be  sold  to  a  doctor  as  to  be  sold  to  his  right  to  and  property  in  said  trade- 
a  man  carrying  on  the  grocery  business,  mark.  The  assignment  and  the  right 
The  transfer  of  it  to  a  physician  or  sur-  to  make  it  did  not,  in  any  way,  depend 
geon  or  to  a  livery-stable  keeper,  would  upon  the  time  at  which  the  appellant 
pass  it  just  as  completely  as  it  can  pos-  might  engage  in  business.  Nor  was  it 
siblypass  in  an  assignment  by  such  a  necessary  to  the  validly  of  the  trans- 
contract.  It  is  not  necessary  in  this  fer  of  the  trade-mark,  that  the  place  of 
opinion,  for  the  court  to  say  whether  the  business  or  drills  actually  manufactured 
defendants  have  any  trade-mark  or  not.  should  be  transferred.  It  was  enough 
That  is  outside  of  this  case,  and  it  is  of  if  the  ri^ht  to  engage  in  the  business 
no -consequence.  The  point  is  whether  was  assigned;  as  incident  to  the  as- 
there  is  any  trade-mark  now  in  exist-  signment  of  this  right,  it  was  quite 
ence  that  is 'the  subject  of  property  to  competent  to  assign  the  right  to  the 
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trade-mark;"   ciiing  Dixon   Crucible  public,    because    the  tobacco  is   still 

Co.  V.  Guggenheim,  2  Brew.  (Pa.)  321;  manufactured  at  the  same  place,  and 

Edleston  v.  Vick,  23  Ens.  L.  &  Eq.  51;  bj  the  same  person.    It  is,  in  fact,  the 

Marsh  v.  Billings,  7  Cusn.  (Mass.)  322 ;  same  article." 

^4  Am.   Dec.  723;   Croft  v.    Day,  7  In  Dixon  Crucible  Co.  v.  Guggen- 

Beav.  S4.  heim,  2  Brew.   (Pa.)  331,  Paxson,  J., 

In  Weston  r.  Ketcham,  51  How.  Pr.  said:  **Not  onlj  may  a  man  be  en- 
(N.  Y.  Super.  Ct.)  455,  Sedgwick,  J.,  joined  against  using  the  trade-mark 
said  :  *^  Mrs.  Pepper  did  not  succeed  to  of  another,  but  he  may  be  restrained 
any  business  of  her  husband's  which,  from  using  his  own  name.  Bijou  was 
continuing,  a  trade-mark  belonging  to  prevented,  as  we  have  seen,  from 
it  might  continue.  Her  husband  left  stamping  his  own  name  upon  his  own 
no  such  business,  and  there  is  no  such  gloves;  and  we  are  not  without  author- 
thing  as  a  trade-mark  in  *  gross,'  to  use  ity  to  the  same  point  in  this  country 
that  term  by  analogy.  It  must  be  and  in  England.  ...  If  there  is 
'appendant'  of  some  particular  busi-  no  such  property  in  a  trade-mark  as  is 
ness  in  which  it  is  actually  used  upon  capable  of  assignment,  or  will  pass  to  a 
or  in  regard  to  specific  articles.  And  man's  family  or  legal  representatives 
she  in  no  way  disclosed  by  the  evidence  after  death,  it  is  quite  time  the  princi- 
— ^and  I  do  not  see  how  any  could  pos-  pie  was  thoroughly  known  and  under- 
sibly  exist — became  possessed  of  the  stood,  in  order  that 'persons  may  not 
right  to  transfer  to  anyone  the  right  to  buy,  and  pay  large  amounts  of  money 
TEse  her  deceased  husband's  name."  for  a  thing  which  possesses  no  value 

In  Witthaus  v.  Braun,  44Md.303;  33  whatever  beyond  the  life  of  the  pur- 
Aix).  Rep.  44,  Robinson,  J.,  said :  '*  The  chaser,  or  his  ability  to  use  it.  .  .  . 
appellees  contend  that  a  trade-mark,  Property  in  trade- marks  may  be  ob- 
being  a  mere  device  or  symbol  to  des-  tained  by  transfer  from  him  who  has 
ignate  the  manufacture  of  an  article  made  the  primary  acquisition.  (Upton 
by  a  particular  person,  or  at  a  particu-  on  Trade-Marks  52.)  The  true  rule  to 
lar  place,  there  is  no  such  thing  as  a  be  deduced  from  these  cases  would  ap- 
right  of  property  in  such  trade-mark,  pear  to  be  this :  That  the  property,  or 
apart  from  the  article  to  which  it  is  af-  right  to  a  trade-mark,  may  pass  by  an 
fuced,  and  which  it  has  been  used  to  assignment  or  by  operation  of  law,  to 
designate,  and  that  a  purchaser,  there-  anyone  who  takes  at  the  same  time, 
fore,  can  acquire  no  right  of  property,  the  right  to  manufacture  or  sell  the 
by  the  bare  sale  of  the  trade- mark  particular  merchandise  to  which  said 
itseft.  Conceding  this  to  be  so,  it  is  trade-mark  has  been  attached.  As  a 
equally  well  settled,  that  where  a  mere  abstract  right,  having  no  refer- 
trade- mark  is  used  to  designate  the  ence  to  any  particular  person  or  prop- 
place,  and  the  person  by  whom  the  erty,  it  is  conceded  that  it  cannot  exist, 
goods  are  made,  the  right  to  such  and  so  cannot  pass  by  an  assignment, 
trade-mark  passes  to  the  purchaser  or  descend  to  a  man's  legal  represent- 
upon  the  sale  and  transfer  of  the  busi-  ative."  See  also  Samuel  v,  Berger,  4 
ness    and    manufactory  at  which  the  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  S;  24 

foods  are  made.    Since  the  cases  of  Barb.  (N.Y.)  163;  Partridge  t;.Menck, 

lanks  V.  Gibson,  34  Beav.  566;  Hall  v,  2  Barb.  Ch.  (N.  Y.)  101 ;  47  Am.  Dec. 

Barrows,  10  Jur.   N.   S.  56;    Bury  v.  281 ;  1  How.  App.  Cas.  (N.  Y.)  547; 

Bedford,  33  L.  J.  Ch.  465,  and  Leather  Howe  v.  Searing,  10  Abb.  Pr.  (N.  Y. 

Cloth  Co.  V.  American  Leather  Cloth  Super.  Ct.)  264;  Edleston  t*.  Vick,  33 

Co.,   II    H.   L.  Cas.  523,  this  can  no  Eng.  L.  &  Eq.  51;  Marsh  v.  Billings,  7 

longer  be  considered  an  open  question.  Cush.  (Mass.)  332;  54  Am.  Dec.  723. 

.     .    .    .    The  mere  sale  of  a  trade-  In   Rowley  z',  Houghton,  3   Brew, 

niark  apart  from  the  article  to  which  (Pa.)  303,  Ludlow,  J.,  said:  "The  com- 

it  is  affixed,  confers  no  right  of  owner-  plainant,  however,  has  purchased  those 

ship,  because  no  one  can  claim,  the  rights;  he  is  the  owner  of  the  original 

right  to  sell  his  goods,  as  goods  manu-  trade- mark;  he  has  an  undoubted  legal 

factured  by  another.    To   permit  this  right  to  use  it ;  and  he  has  seen  fit  to 

to  be  done,  would  be  a  fraud  upon  the  add  to  that  name  the  letters  *  ine,*  and 

public.    But  where,  as  in  this  case,  the  to  establish  in  the  market  a  value  to 

trade-mark    is   assigned   to   the    per-  the  new  trade-mark.    These  facts  be- 

son  who  manufactured  the  tobacco  to  ing  admitted,  the  defendant  is  driven  to 

which    the    trade-mark    was    afiixed,  the  position  that  he  is  entitled  to  this 

there  is  no  false  representation  to  the  peculiar  trade-mark  because  he  sug- 
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A  trade-mark  may  sometimes  contain  the  name  of  a  person 

gested  the  name  to  the  complainant,  up  a  similar  business.  Nothing  that  I 
The  law,  as  settled,  will,  however,  have  said  is  intended  to  lead  to  the  con- 
hardly  sustain  the  claim  of  the  defend-  elusion  that  the  business  and  iron  works 
ant.  It  was  demonstrated  in  Colladay  might  be  put  up  for  sale  by  the  court 
V,  Baird,  4  Phila.  ( Pa.)  139,  that  no  right  in  one  lot,  and  that  the  right  to  use  the 
can  be  absolute  in  a  name,  as  a  name  trade-mark  might  be  put  up  as  a  sepa- 
merely.  It  is  only  when  that  name  is  rate  lot,  and  that  one  lot  might  be  sold 
printed  or  stamped  upon  a  particular  and  transferred  to  one  person  and  the 
label  or  jar,  and  thus  becomes  identi-  other  lot  sold  and  transferred  to  another, 
fied  with  a  particular  style  and  quality  the  case  requiring  only  that  I  should 
of  goods,  that  it  becomes  a  trade-mark.'''  decide  that  the  exclusive  right  to  this 

In  Ainsworth  v,  Walmsley,  L.  R.,  i.  trade-mark  belongs  to  the  partnership 

Eq.  518,  Wood,  V.C.,  said: ''And  inas-  as  part  of  its  property,  and  might  be 

much  as  the  court  protects  the  owner  sold  with  the  business  and  works  and 

of  the  mark,  he  is  entitled  to  authorize  as  a  valuable  right,  and  if  it  might  be 

another,  when  he  hands  over  his  busi-  so  sold,  it  must  be  included  in  the  valu- 

ness  to  him,  to  place  that  mark  on  his  ation  to  the  surviving  partner.'* 

goods.    That  is  a  right  which,  being  In  Leather  Cloth  Co.  v.  American 

protected  by  this  court,  may  be  dis-  Leather  Cloth  Co.,  4  De  G.  J.  &  S. 

posed  of  for  value,  may  be  bought  and  137,  the  Lord  Chancellor  said :  ""  But 

sold,  and  is,  therefore,  in  that  sense  of  suppose  an  individual  or  a  firm  to  have 

the  word,  property."  gained  credit  for  a  particul^  manufac- 

In  Hall  V.  Barrows,  4  De  G.  J.  &  S.  ture,  and  that  the  goods  are  marked  or 
150,  the  Lord  Chancellor  said :  ^  The  stamped  in  such  a  way  as  to  denote 
distinction  between  a  name  and  a  trade-  that  they  are  made  by  such  person  or 
mark  must  be  observed.  If  a  name  firm,  and  that  the  name  has  gained  cur- 
impressed  upon  a  vendible  commodity  rency  and  credit  in  the  market  (there 
passes  current  in  the  market  as  a  state-  being  no  secret  process  or  invention) ; 
nient  or  assurance  that  the  commodity  could  such  person  or  firm,  on  ceasing 
has  been  manufactured  by  a  particular  to  carry  on  business,  sell  and  assign  the 
person,  it  may  be  true  that  this  court  right  to  use  such  name  and  mark  to 
would  not  sell  and  transfer  to  another  another  firm  carrying  on  the  same  bus- 
person  the  right  to  use  the  name  simply  iness  in  a  different  place?  Suppose  a 
and  without  addition;  but  if  it  sold  the  firm  of  A.  B.  &  Co.,  to  have  been  cloth- 
business  or  manufacture  carried  on  by  iers  in  Wiltshire  for  fifty  years,  and 
the  owner  of  the  name,  it  might  give  to  that  broadcloth  marked  A.  B.  &  Co., 
the  purchaser  the  right  to  represent  makers,  Wilts.,  has  obtained  a  great 
himself  as  the  successor  in  business  of  reputation  in  the  market,  and  that  A. 
the  first  maker,  and  in  that  manner  use  B.  &  Co.,  on  discontinuing  business, 
the  name.  .  .  .  But  it  is  unneces-  sell  and  transfer  the  rieht  to  use  their 
sary  to  pursue  this  further;  for  I  am  of  name  and  mark  to  a  firm  of  C.  D.  & 
opinion  that  these  initial  letters,  sur-  Co.,  who  are  clothiers  in  Yorkshire; 
mounted  by  a  crown,  have  become  and  would  the  latter  be  protected  by  a  court 
are  a  trade-mark,  properly  so  called  —  of  equity  in  their  claim  to  an  exclusive 
that  is,  a  brand  which  has  reputation  right  to  use  the  name  and  mark  of  A. 
and  currency  in  the  market  as  a  well-  B.  &  Co.?  I  am  of  opinion  that  no  such 
known  sign  of  quality  ;  and  that,  as  protection  ought  to  be  givei^  It  is  true 
such,  the  trade-mark  is  a  valuable  that  a  name  or  the  styk  of  a  firm  may 
property  of  the  partnership  as  an  addi*  by  long  usage  become  a  mere  trade- 
tion  to  the  Bloomfield  Works  and  may  mark,  and  cease  to  convey  any  repre- 
be  properly  sold  with  the  works,  and,  sentation  as  to  the  fact  of  the  person 
therefore,  properly  included  as  a  dis-  who  makes,  or  the  place  of  manufac- 
tinct  subject  of  value  in  the  valuation  ture ;  but  where  any  sj'mbol  or  label 
to  the  surviving  partner.  It  must  be  claimed  as  a  trade-mark  is  so  con- 
recollected  that  the  question  before  me  structed  or  worded  as  to  make  or  con- 
is  simply  whether  the  right  to  use  the  tain  a  distinct  assertion,  which  is  false, 
trade-mark  can  be  sold  along  with  the  I  think  no  property  can  be  claimed  on 
business  and  iron  works,  so  as  to  de-  it,  or,  in  other  words,  the  right  to  the 
priye  the  surviving  partner  of  any  right  exclusive  use  of  it  cannot  be  main- 
to  use  the  mark,  in  case  he  should  set  tained.*' 
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who  was  the  founder  of  a  business,  and  it  may  be  assigned  with 
his  business,  coupled  with  a  contract  on  the  part  of  the  party 
hfmself  not  to  use  his  own  name  upon  a  similar  article,^  or  the 
proper  name  may  by  use  have  lost  all  of  its  personal  nature  and 
become  only  a  designation  of  a  particular  establishment,  character 

1.  In  H.  A.   Williams  M^.  Co.  v,  therefore  the  first  defense  of  want  of 

Noera,  158  Mass.  no,  Holmes,  J.,  said:  sufficient  title  in  the  complainant  falls 

"  On  February  28th,  1890,  the  plaintiff  to  the  ground.    .    .    .    The  plaintiff 

purchased  the  stock  in  trade  and  good-  Jennings  was  one  of  the  firm  of  I.  S. 

will  of  Francis  Draper  &  Co.,  includ-  tohnson    &    Co.    In    stating    on    the 

ing  the  possession  of  their  factory,  of  label  that  the  liniment  is  prepared  by  I. 

which  they  were  tenants  at  will,  and  S.  Johnson  &  Co.,  he  merely  retains 

tookacoveoantfrom  the  membersof  the  the  name  of  the  firm  of  which  he  was  a 

firm  not  to  engage  in  the  manufacture  of  member.    I  cannot  see  how  the  public 

oil  cans  for  ten  years.    .    .    .    We  in-  are  deceived  or  injuriously  affected  by 

fer  that  Draper  &  Co.  acquired  a  right  such  a  course.    It  is  not  uncommon, 

to  be  protected  to  the  usual  extent  in  under  such  circumstances,  to  retain  the 

the  use  of  the  word  *  Draper,'  and  we  old  firm  name.    The  facts  in  the  clise  of 

see  no  sufiicient  reason  to  doubt  that,  Manhattan  Medicine  Co.  v.  Wood,  108 

in  view  of  the  continuity  of  the  busi-  U.  S.  218,  were   quite    different.      In 

ness,  the  name  was  capable  of  assign*  the  present  case  I  am  satisfied  that  a 

ment  by  Draper  dc  Co.  to  the  plaintiff,  decree  should  be  entered  for  the  com- 

Russia  Cement  Co.  v.   LePage,   147  plainant,  and  it  is  so  ordered." 

Mass.  209;  Hoxie  v.  Chaney,  143  Mass.  In  Burton  v.  Stratton,  12  Fed.  Rep. 

592;  58  Am.  Rep.  149;  Bury  v.  Bed-  696^  Brown,  D.J. ,  said:  **  But  the  cases 

ford,  4  De  G.  J.  &  S.  353."  are    numerous  in  which  it  has  been 

In  Jenninss  y.  Johnson,  37  Fed.  Rep.  held  that  a  party  may  lawfully  assign 

364,  Colt,  J.  said:   **The  plaintiff  in  and  sell,  not  only  a  trade- mark  indica- 

this  case  is  the  owner  of  a  remedy  tive  of  origin  in  himself,  but  even  the 

known  as  *  Johnson's  Anodyne   Lini-  rightto  use  his  own  name  in  connection 

ment,'  and  this  suit  is  brought  to  en-  with  a  particular  business." 

join  the  defendant  from  putting  up  and  In  Probasco  v.  Bouyon,  x  Mo.  A  pp. 

offering  for  sale  a  liniment  of  his  own  241,  Bakewell,  J.,  said :  *'  The  names 

manufacture,  in  a  form  so  closely  re-  of    '  Oakes    Candy,'     *  Oakes    Pure 

sembling  that  of  the  plaintiff's  article  Candies,'  etc,  were,    it  appears,  first 

that  the  public  are  liable  to  be  deceived  used  and  applied  by  Probasco  &  Oakes 

thereby,  and  a  portion  of  the  plaintiff's  to    candies  flavored  with  fruits,  and 

business  unlawfully  taken  away.    The  made  and  sold  by  that  firm,  and  under 

liniment  was  first  prepared  by  Abner  that  name  acquired  a  reputation  and 

Johnson,  about  the  year  1810.    In  1846,  sale.    These   names  pointed   out  the 

ne  took  his  son,  Thomas  Johnson,  into  origin  and  ownership  of  the  manufac- 

partnership.    In  1848.  the  business  was  ture.    By  the  dissolution  of  the  firm, 

conducted  by  Thomas  Johnson  and  his  and  Oakes'  sale  to  Probasco,  the  latter 

brother,  I.  S.  Johnson,  the  father  hav-  acquired  the  rights  of  the  firm  to  this 

ing  died  that  year.    In  1849,  Thomas  name.     Oakes  could  so  sell  his  name 

Johnson  died,  and  the  business    was  as  to  deprive  himself  of  the  right  to 

then  carried  on  by  I.  S.  Johnson  until  use  it  for  his  own  manufacture,  and 

1866,  when  he  sold  a  part  of  his  inter-  give  that  right  to  another,  under  the 

est  to  the  complainant.   This  contin-.  circumstances  of  this  case,  as  detailed 

ued  until  1876,  when  the  complainant  above.     Young   v.    Stonebreaker,    33 

bought  out  the  entire  interest  of  I.  S.  Mo.  117.    .    .    .    So,  in  like  manner, 

Johnson,  and  became  the  sole  proprie-  whatever  rights  other  men  may  have 

tor  of  the  business.    Upon  the  evidence,  to  the  name  of  Oakes,  this  particular 

I   think  the  complainant  has    shown  Oakes,  the  defendant  in  this  case,  will 

such  a  proprietary  right  to  this  busi-  not  be  permitted  to  use  the  name  of 

ness,  and  to  the  use  of  the  bottles,  OeUces  in  the  manufacture  and  sale  of 

labels,  and  wrappers  with  which  this  candy,  at  least  in  this  locality,  where 

medicine  has  bc«n  associated  and  iden-  the  name  has  a  peculiar  signification 

tified,  as  entitles  him  to  maintain  this  and  a  business  value,  and  where  he  is 

action    against   this   defendant,    and  bound  by  a  valid  agreement  to  abstain 
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of  goods,  or  business;  in  which  case  an  assignment  of  the  es- 
tablishment, the  exclusive  right  to  make  the  particular  character 
of  goods  or  the  business,  will  transfer  to  the  purchaser  a  right  to 
use  such  name  as  a  trade-mark  in  continuing  the  same  business.^ 

from  the  use  of  his  name.  If  it  is  by  him,  with  truth,  to  his  goods  only 
claimed  that  Oakes  has  a  right  to  use  while  he  was  the  owner  of  the  distill- 
his  own  name,  the  answer  is  that  he  ery  named,  and  then  only,  not  to  all 
has  no  right  to  use  it  in  this  way,  if  he  whisky  of  his  manufacture,  but  only 
has  sold  that  right,  and  if,  as  we  hold,  to  that  actually  produced  at  that  dig- 
it was  a  right  which  he  could  sell  and  tillery.  It  can  now  be  used  without 
which  plaintiff  could  acquire.  .  .  .  practicing  a  deception  upon  the  public 
Oakes  may  still  make  and  sell  candy,  only  by  the  defendants.  It  points  only 
but  not  under  the  name  the  use  of  at  the  place  of  production,  not  to  the 
which  he  has  for  this  purpose  sold.  He  produce.  If  a  trade-mark-  at  all,  in 
may  make  and  sell  the  very  same  any  lawful  sense,  it  is  only  in  its  use 
candies,  and  is  not  obliged  to  conceal  in  connection  with  the  article  which  it 
the  fact  that  they  are  made  by  him;  truthfully  describes;  that  is,  whisky 
but  h^  may  not,  in  St.  Louis,  advertise  which  is  actually  manufactured  at  the 
them,  either  by  sign  over  his  shop  door.  Old  Oscar  Pepper  Distillery,  in 
or  by  label  on  the  boxes  in  which  they  Woodford  County.  Hall  v.  Barrows, 
are  p/icked,  or  in  any  other  general  4  De  G.  J.  &  S.  157;  Motley  v,  Down- 
and  public  way,  as  *  Oakes*  Candies.'"  man,  3  Myl.  &  C.  i;  Kidd  r.  Johnson, 

1.  Hoxie  V,  Chaney,  143  Mass.  592;  100  U.  S.  617." 

58  Am.  Rep.  149.    In  Dant  v.  Head,  90  In  Filkins  v,  Blackman,  13  Blatchf. 

ky.  355,  Lewis,  C.  J.,  said:  **The  de-  (U.  S.)  440,  Shipman,  J.,  said:  "The 

fense  that  the  distiller's  brand  was  not  medicine    has    become    well    known, 

a   subject  of    sale   and   transfer,    and  mainly  through  the  efforts  of  Dr.  Fil- 

therefore  formed  no  consideration  for  kins  to  introduce  it  to  the  pablic,  has 

the  alleged  agreement,  because  the  use  quite  a  large  sale  among  druggists,  and 

thereof  by  another  than  F.  M.  Head  has  been  a  source  of  profit.     It  is  now 

&.  Co.  was  deceptive,  is  not  valid;  for  made  by  the  plaintiffs  substantially  ac- 

it  is  well  settled  that   a    trade- mark  cording  to  the  original  formula  which 

affixed   to  articles  manufactured  at  a  was  furnished  by  Dr.  Blackman,  and 

particular  place  may  be  lawfully  sold  the  plaintiffs  have  never  abandoned 

and    transferred    with    the  establish-  the  use  of  the  original  name.    The 

ment."  name  of  the  inventor,  *  J.  Blackman,' 

In  Pepper  v.  Labrot,  8  Fed.  Rep.  39,  is  the  distinctive  part  of  the  name  or 
Matthews,  C.  J.,  said:  "The  defend-  title  of  the  medicine,  and  gives  to  the 
ants  claim  that  the  use  of  the  name  title  its  peculiar  value.  Newton  M. 
(Old  Oscar  Pepper  Distillery)  by  the  Blackman,  who  is  the  son  of  Jonas 
complainant  as  a  brand  K>r  their  .  Blackman,  has  engaged  in  the  mami- 
whisky,  manufactured  elsewhere,  facture  of  the  same  medicine,  which  is 
would  be  a  fraud  on  the  public,  as  well  put  up  in  bottles  encircled  with  labels 
as  on  the  defendants.  .  .  .  Tried  closely  resembling  those  which  are 
by  these  principles,  it  would  seem  that  used  by  the  plaintiffs,  and  containing 
the  trade-mairk  claimed  by  the  com-  the  same  title  or  name,  *  Dr.  J.  Black- 
plainant  cannot  be  sustained  as  a  des-  thanks  Genuine  Healing  Balsam.'  The 
ignation  of  whiskj'  manufactured  by  defendant  states,  in  his  affidavit,  that 
him  without  reference  to  the  place  of  his  father  has  sold  him  the  formula, 
its  production,  and  that  it  is  not,  there-  and  the  right  to  manufacture  the  medi- 
fore,  a  lawful  trade- mark  at  all,  in  the  cine,  and  to  use  the  father's  name, 
proper  sense  of  that  term.  It  is  rather  The  question  in  the  case  is  whether  or 
the  trade  name  of  the  distillery  itself,  not  the  plaintiffs  now  have  a  clear  and 
of  which  he  was  at  one  time  the  pro-  exclusive  continuing  right;  under  the 
prietor,  but  which  now  is  the  property  contract  which  was  entered  Into  be- 
ef the  defendants.  Neither  by  its  own  tween  Jonas  Blackman  and  Morgan  L. 
meaning,  nor  by  association,  does  it  Filkins,  to  the  use  of  the  name  which 
indicate  the  personal  origin  or  owner-  was  originally  given  to  the  medicine 
ship  of  the  article  to  which  it  is  affixed,  by  the  inventor,  and  whether  or  not. 
It  does  not  seem  to  give  notice  who  therefore,  the  plaintiffs  held  the  right, 
was  the  producer.    It  could  be  applied  at  the  time  of  the  registration  of  the 

878 


iMigUBAt  and  Tmute.       TRADE-MARKS.  Ooiml  B«lt. 

trade-mark,  toils  exclusive  use  after  Bedford, ioJur.N.S.pt.  1,503;  Leather 
January  ist,  1876.  The  following  gen-  Cloth  Co.  v.  American  Leather  Cloth 
eral  principles  in  regard  to  the  as-  Co^  11  Jur.  N.  S.  513.'* 
signment  of  the  exclusive  use  of  trade-  In  Sohl  v,  Geisendorf,  i  Wilson 
marks  are  applicable  to  this  case.  The  (Ind.)  60,  Rand,  J.,  said:  *'  The  author- 
name,  *  Dr.  J.  Blackman's  Genuine  ities  establish  the  proposition  that  a 
Healing  Balsam,'  which  was  originally  trade-mark  maj  be  devised  and  adopted 
given  to  the  medicine  bj  the  inventor,  by  the  party  himself,  or  he  may  acquire 
^  points  out  distinctly  the  origin  or  it  by  purchase  from  his  predecessor, 
ownership  of  the  article  to  which  it  is  The  mode  by  purchase  is  as  effectual 
affixed,*  and  the  words  *  were  appro-  as  any  other,  and  courts  will  go  as  far 
priated  as  designating  the  true  origin  to  protect  such  trade-mark  as  if  the 
or  ownership  of  the  article  or  fabric  to  party  devised  and  adopted  it.  .  .  . 
which  they  are  attached.'  Delaware,  I  know  no  reason  why  a  party  cannot 
etc^  Canal  Co.  v,  Clark,  13  Wall.  (U.  purchase  a  part  of  a  trade-mark,  and 
S.)  3x1.  The  name,  as  a  whole,  was  devise  and  adopt  the  balance.  See 
his  trade- mark,  which  he  had  the  ex-  Millington  v.  Fox,  3  M>'1.  &  C.  338; 
elusive  right  to  use,  and  the  exclusive  Dixon  Crucible  Co.  v,  Guggenheim,  3 
use  of  which  would  pass,  by  assign-  Am.  L.  T.  a88;  Croft  r.  Day,  7  Beav. 
ment,  to  any  one  who  had  lawfully  84 ;  Tilly  v.  Fossett,  17  Am.  Law  Reg. 
obtained  from  the  inventor  the  ex-  402;  Coffeen  v.  Brunton,  4  McLean 
elusive    right,    also,    to    manufacture  (U.  S.)  516." 

and  sell,  and  who  did  sell,  that  partic-  In  Leather  Cloth  Co.  v.  American 
ular  article  compounded  according  to  Leather  Cloth  Co.,  11  H.  L.  C as.  523, 
the  original  formula.  '  The  property  Lord  Cranworth  said:  "  But  I  farther 
or  right  to  a  trade-mark  may  pass,  by  think  that  the  right  to  a  trade- mark 
an  assignment,  or  by  operation  of  law,  may,  in  general,  treating  it  as  property 
to  any  one  who  takes,  at  the  same  or  as  an  accessory  of  property,  be  sold 
time,  the  rieht  to  manufacture  or  sell  and  transferred  upon  a  sale  and  trans- 
the  particular  merchandise  to  which  fer  of  the  manufactory  of  the  goods  on 
said  trade-mark  has  been  attached,  which  the  mark  has  been  used  to  be 
As  a  mere  abstract  right,  having  no  aiiixed,  and  may  be  lawfully  used  by 
reference  to  any  particular  person  or  the  purchaser.  Difficulties,*  however, 
property,  it  is  conceded  that  it  cannot  may  arise,  where  the  trade-mark  con- 
exist,  and  so  cannot  pass  by  an  assign-  sists  nierely  of  the  name  of  the  manu- 
ment,  or  descend  to  a  man's  legal  rep-  facturer.  When  he  dies,  those  who 
resentatives.'  Dixon  Crucible  Co.  v,  succeed  him  (grandchildren  or  married 
Guggenheim,  Am.  Trade- Mark  Cases,  daughters,  for  instance),  though  they 
559  .  .  .  The  right  to  the  use  of  may  not  bear  the  same  name,  yet  or- 
a  trade-mark  cannot  be  so  enjoyed  by  dinarily  continue  to  use  the  original 
an  assignee,  that  he  shall  have  the  name  as  a  trade-mark,  and  they  would 
right  to  affix  the  mark  to  goods  differ-  be  protected  against  any  infringement 
ing  in  character  or  species  from  the  of  the  exclusive  right  to  that  mark, 
article  to  which  it  was  originally  at-  They  would  be  so  protected,  because, 
tached.  It  is  not,  however,  necessary  according  to  the  usages  of  trade,  they 
that  an  article  to  which  a  trade-mark,  would  be  understood  as  meaning  no 
personal  in  its  inception,  was  origi-  more  by  the  use  of  their  grandfather's 
nally  affixed,  should  always  be  manu-  or  father's  name,  than  that  *  they  were 
factured  at  the  same  place  where  it  carrying  on  the  manufacture  formerly 
was  originally  made.  This  particular  carried  on  by  him.  Nor  would  the 
trade-mark,  being  the  name  of  the  in-  case  be  necessarily  different  if,  instead 
ventor,  was  personal  to  Dr.  Blackman,  of  passing  into  other  hands  by  devolu- 
in  its  inception,  but  has  been  permit-  tion  of  law,  the  manufactory  were  sold 
ted  by  him  to  be  applied,  and  to  be  and  assigned  to  a  purchaser.  The 
appropriated,  to  the  same  article  when  question  in  every  such  case  must  be, 
manufactured  by  Filkins  Bros.  Under  whether  the  purchaser  in  continuing 
the  circumstances  in  which  the  medi-  the  use  of  the  original  trade -mark 
cine  has  been  manufactured  and  sold,  would,  according  to  the  ordinary  usages 
the  use  of  the  trade -mark  does  not  im-  of  trade,  be  understood  as  saying  more 
ply  that  the  medicine  was  manufac-  than  that  he  was  carrying  on  the  same 
tured  by  Jonas  Blackman,  but  that  it  is  business  as  had  been  formerly  carried 
the  same  article  which  he  originally  on  by  the  person  whose  name  consti- 
invented  and  manufactured.    Bury  v.  tuted  the  trade-mark.    In  such  a  case 
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I  see  nothing  to  make  it  improper  for  successive  partnerships,  trading  under 
the  purchaser  to  use  the  old  trade-  the  same  original  style,  although  the 
marks,  as  the  mark  would,  in  such  a  names  of  the  present  partners  are 
case,  indicate  only  that  the  goods  so  wholly  different  from  those  in  the  orig- 
marked  were  made  at  the  manufactory  inal  nrm ;  is  it  an  imposition  on  the 
which  he  had  purchased."  In  the  same  public  that  such  partners  should  con- 
case  Lord  KingsdoWn  said :  *'  With  re-  tinue  to  use  the  style  or  firm  of  the 
spect  to  the  use  of  the  words  'J.  R.  original  partnership?  This  question 
dc  C.  P.  Crockett,  manufacturers,'  the  must  be  answered  without  any  doubt 
question  is  involved  in  more  difficulty,  in  the  negative ;  for  it  is  competent  by 
Though  a  man  may  assign  his  business  the  law  of  Bnglavd  to  a  partnership, 
and  the  use  of  his  firm  name  and  of  to  adopt  any  style  or  firm  which  does 
his  trade-mark  as  belonging  to  it,  that  not  involve  a  claim  to  incorporation 
proceeds,  in  my  opinion,  upon  the  or  the  assumption  of  what  belongs  to 
ground  which  I  have  stated,  that  the  others,  and  the  practice  of  the  trading 
use  of  the  name  of  the  firm  is  not  un-  community  in  this  respect  is  so  com- 
derstood  in  trade  to  signify  that  cer-  mon  and  general  that  no  misleading 
tain  individuals,  and  no  others,  are  en-  of  the  public  can  result  from  it." 
gaged  in  the  concern.  Though  a  man  In  Hall  v.  Barrows,  4  De  G.  J.  &  S. 
may  have  a  property  in  a  trade-mark  150,  the  Lord  Chancellor  said:  "The 
in  the  sense  of  having  a  right  to  ex-  master  of  the  rolls  is  of  opinion  that 
elude  any  other  trader  from  the  use  of  the  right  to  use  local  trade-marks  may 
it  in  selling  the  same  description  of  be  sold  with  the  manufactory  or  works 
goods,  it  does  not  follow  that  he  can  in  to  which  such  marks  refer ;  but  that 
all  cases  give  another  person  a  right  to  the  right  to  use  personal  trade-marks 
use  it,  or  to  use  his  name.  If  an  artist  ought  not  tq  be  sold,  because  the 
or  an  artisan  has  acquired,  by  his  per-  use  of  them  by  any  other  per- 
sonal  skill  and  abilitv,  a  reputation  son  than  the  person  directed  by  the 
which  gives  to  his  works  in  the  market  mark  would  be  a  false  representation 
a  higher  value  than  those  of  other  art-  to  the  public.  But  it  must  be  borne  in 
ists  or  artisans,  he  cannot  give  any  mind  that  a  name,  though  originally 
other  persons  the  right  to  affix  his  the  name  of  the  first  maker,  may  in 
name  or  mark  to  their  goods,  be-  time  become  a  mere  trade-mark  or  sign 
cause  he  cannot  give  to  them  the  right  of  quality,  and  cease  to  denote  or  to  be 
to  practice  a  fraud  upon  the  public,  current  as  indicating  that  any  partic- 
The  reference  to  the  Crocketts,  in  ular  person  is  the  maker.  In  many 
the  words  to  which  I  have  adverted,  is  cases  a  name  once  affixed  to  a  manu- 
obviously  not  used  as  representing  the  factured  article  continues  to  be  used 
name  of  the  plaintiffs  firm,  for  that  is  for  generations  after  the  death  of  the 
stated  in  the  circle  of  the  trade-mark,  individual  who  first  affixed  it.  In  such 
Can  it  be  understood  as  meaning  only  cases  the  name  is  accepted  in  the  mar- 
that  the  plaintiffs  have  succeeded  to,  ket  either  as  a  brand  of  quality,  or  it 
and  are  entitled  to  use,  the  name  of  becomes  the  denomination  of  the  com- 
that  firm?  I  think  that  it  cannot,  and  modity  itself,  and  is  no  longer  a  repre- 
that  it  must  be  understood  to  mean  that  sentation  that  the  article  is  the  manu- 
those  individuals  personally,  are  con-  facture  of  any  particular  person.  .  .  . 
cerned  in  the  manufacture  of  the  goods  In  the  present  case  it  appears  to  me  to 
so  stamped.  This  is  a  circumstance  be  clear  that  the  brand  introduced  by 
calculated,  if  true,  to  give  an  increased  the  original  partnership  in  1836,  ancl 
value  to  the  goods,  and  being  untrue,  which  has  ever  since  been  used,  con- 
it  seems  to  me  to  amount  to  an  im-  sisting  of  the  letters  B.  B.  H.  sur- 
position  upon  the  public.''  mounted  by  a  crown,  has  become  and 
In  Leather  Cloth  Co.  v,  American  now  is  a  mere  trade-mark  or  symbol. 
Leather  Cloth  Co.,  4  De  G.  ].  &  S.  and  is  no  longer  regarded  or  passes 
137,  the  Lord  Chancellor  said  :  "The  current  in  the  market  (if  it  ever  did)  as 
question  then  arises,  what  amounts  to  a  guaranty  or  representation  that  the 
a  material  false  representation  ?  Sup-  goods  so  marked  are  the  manufacture 
pose  a  partnership  to  have  been  formed  of  the  original  partnership  of  Bradley, 
a  century  a|;o  under  a  style  or  firm  Barrows  &  Hall.  If  it  were  not  so,  the 
composed  of  the  names  of  the  then  firm  of  Hall  &  Barrows  would  not  be 
partners,  and  that  the  partnership  has  entitled  to  use  these  initials,  which  they 
been  continued  by  the  admission  of  have  done  as  a  matter  of  right,  and 
new  partners  in  an  unbroken  series  of  this  case  must  be  determined  upon  the 
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If,  however,  the  trade-mark  is  of  a  general  nature,  indicating 
the  place  of  manufacture  or  the  business,  or  the  character  and 
quality  of  the  goods  upon  which  it  is  used,  as  being  the  same  as 
that  of  the  goods  upon  which  it  has  always  appeared,  without 
being  descriptive,  it  will  be  considered  as  property,  and  will  be 
assignable  with  the  business  or  factory  or  article.* 

2.  Trade-Mark  not  Aaiignable  Apart  from  BoaiiieM  or  Article. — The 
general  doctrine  announced  in  the  previous  section  imposes  an 
absolute  prohibition  upon  the  assignment  of  a  trade-mark,  except 
for  use  in  the  same  way,  and  for  the  same  purpose  as  that  for 
which  the  trade-mark  in  question  was  originally  adopted.  The 
trade-mark  must  always  tell  the  truth,  and  tell  the  same  truth. 
It  can  have  but  one  meaning,  and  it  must  always  truthfully 
represent  that  meaning  to  the  public.  The  meaning  of  the 
trade-mark  to  the  public  will  determine  the  question  of  how  far 
such  trade-mark  is  assignable.  If  it  means  that  the  personal 
skill  of  a  particular  individual  was  exercised  in  the  manufacture 
or  selection  of  the  goods  upon  which  it  is  used,  then  it  cannot  be 
assigned  at  all,  because  it  can' never  be  truthfully  used  by  another.* 

assumption  that  their  partnership  was  when  he  only  uses  the  name  which  he 

so  entitled."  has  bought  the  right  to  use." 

In  Edleston  f .  Vick,  23  Eng.  L.  &  1.  In  Kinnej  Tobacco  Co.  v.  Mailer, 
Eq.  51,  Wood,  V.  C,  said:  "It  is  said  53  Hun  (N.  Y.)  340,  Daniels,  J.,  said  : 
that  the  Messrs.  Taylor  have  retired,  "  It  is  probably  needless  to  add  that 
and  they  no  longer  manufacture  these  the  fact  of  the  plaintiff  deriving  its 
pins,  the  plaintiff  having  succeeded  to  right  to  use  the  wrapper  by  assignment 
their  trade.  That  is  so;  and  for  the  from  the  successors  of  Kinney  Brothers 
good-will  and  right  to  use  the  labels  is  sufficient  to  entitle  it  to  the  protec- 
and  machinery  for  stamping  them,  tion  applied  by  the  courts  to  cases  of 
the  plaintiff  has  paid  £2,600.  I  do  this  description.  This  was  so  held  in 
not  think  that  the  want  of  title  to  use  Merry  v.  Hoopes,  iii  N.  Y.  415." 
the  label,  which  was  urged  by  the  In  Warren  v,  Warren  Thread  Co., 
defendants  against  the  plaintiff's  ap-  134  Mass.  247,  Morton,  C.  J.,  said: 
plication,  can  prevail.  If  the  plaintiff,  "  Whatever  may  be  the  law  as  to  a 
or  those  under  whom  he  claims,  has  trade-mark  which  is  strictly  personal, 
used  the  label  continuously  for  a  cer-  it  is  the  settled  law  that  the  right  to 
tain  space  of  time,  that  is  enough  to  use  a  trade-mark  in  connection  with 
enable  him  to  prevent  others  from  the  business  in  which  it  has  been  used 
using  it,  and  making  a  profit  out  of  the  is  property  which  will  be  protected  by 
reputation  which  the  label  has  ac-  the  courts,  and  which  may  be  sold  and 
quired  in  the  market.  But  then  it  is  transferred.  Emerson  v.  Badger,  101 
said  that  the  use  of  this  label  by  the  Mass.  82 ;  Gilman  v»  Hunnewell,  122 
plaintiff  is  a  fraud  .  .  .  because  it  Mass.  139.  In  Sohier  v.  Johnson,  ixx 
holds  out  that  the  article  is  manufac-  Mass.  238,  the  right  to  use  such  a 
tured  by  Taylor,  when  it  is,  in  point  of  trade-mark  was  recognized  as  prop- 
fact,  manufactured  by  the  plaintiff,  erty  which  would  pass  to  an  assignee, 
Taylor  having  ceased  to  have  anything  as  an  incident,  under  a  transfer  of  the 
to  do  with  the  business.  But  to  take  business  and  good-will." 
the  last  point  first,  the  firm  of  Taylor  S.  In  Cotton  v.  Gillard,  44  L.  J.  Ch. 
&  Co.  having  originally  made  this  90,  Jessel,  M.R.,  said:  "This  person  be- 
article,  and  it  being  now  made  by  the  came  bankrupt.  His  trustee  of  course 
persons  who  have  bona  fide  acquired  did  not  know  the  secret  of  the  sauce 
the  business,  they  are  quite  justified  in  any  more  than  the  man  himself.  But 
using  the  name  of  the  old  firm.  It  the  trustee  purported  to  sell  to  the 
would  be  going  too  far  to  say  that  this  plaintiffs  .  .  .  the  trade-mark,  that 
is  a  misrepresentation  by  the  plaintiff*,  is,  the  right  to  affix  the  words  *  Licensed 
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If,  on  the  other  hand,  it  means  that  the  goods  are  the  product  of  a 
particular  establishment  or  spring,  into  which  the  location  enters  as 
an  essential  element,  then  the  mark  can  only  be  assigned  together 
with  the  particular  establishment,  spring,  or  other  local  business.^ 

Victualler's  Relish^  to  something.  But  factured  at  a  particular  establishment 

to  what?  To  the  thing  sold,  I  suppose,  and   acquires  a  special   reputation  in 

because  it  is  the  trade- mark  of  some-  connection  with  the  place  of  manufac- 

thing;  but  thej  seemed  to  have  thought  ture,  and   that  establishment  is  trans- 

thej  could  purchase  a  trade- mark  gen-  ferred  either  b^  contract  or  operation  of 

erally,  and  a  right  to  affix  it  to  any-  law  to  others,  the  right  to  the  use  of  a 

thing  they  chose  to  manufacture  that  trade-mark  may  be  lawfully  transferred 

might  be  somewhat  similar  in  taste  to  with  it.     Its  subsequent  use  by  the  per- 

the  thing  of  which  they  did  not  know  son  to  whom  the  establishment  is  trans- 

the  com  position;  so  as  to  induce  the  pub-  ferred  is  considered  as  only  indicating 

lie  to  believe  that  the  thing  they  were  that  the  goods  to  which  it  is  affixed  are 

selling  with  a  similar  label  was  the  manufactured  at  the  same  place  and 

real  thing.    ...     He  consequently  are  of  the  same  character  as  those  to 

had  no  right  to  use  the  labels  except  which   the  mark  was  attached  by  its 

by  license  from  the  defendant."  original  designer.    Such  is  the  purport 

In  Mattingly  v.  Stone  (Ky.  1889),  12  of  me  language  of  Lord  Cram  worth  in 

S.  W.  Rep.  467,  Holt,  J.,  said :  "  Be-  the    case    of    Leather    Cloth    Co.   v, 

tween  the  time  of  the  sale  of  the  dis-  American  Leather  Cloth  Co.,  11  Jur. 

tillery  by  Stone  to  Mattingly  &  Lan-  N.  S.  513,    Seealso  Ainsworth  v.  Wal- 

caster  and  the  making  of  the  contract  mesley,  44  L.  J.  355,  and  Hall  v,  Bar- 

of  March  loth,  1882,  Stone  became  a  rows,' 10  Jur.  N.  S.  55." 

bankrupt.  It  is  therefore  urged  that,  if  In   Chadwick  v,  Covell,  151   Mass. 

the  right  to  use  his  name,  as  a  part  of  190,  Holmes,  J.,  said:    **  What  is  the 

;the  whisky  brand,  did  not  pass  with  plaintiff's  position  when  she  seeks  to 

the  sale  of  the  distillery,  then-  it  passed  .  prevent  the  > defendant  from  selling  hi« 

to  his  assignee   in  bankruptcy;    and  medicine  by  the  name  of  *Dr.  Spencer*a 

there  was,  therefore,  no  consideration  Queen    of  Pain?'    She    is  not    Dr. 

for  the  contract  of  March  loth,  1882.  Spencer.     She  is  not  the  owner  of  a 

It  will  be  noticed  that  the  words  com-  manufactory  once  owned  by  him.  She 

posing  the  brand,  save  the  name  of  the  makes  the  medicine  with  her  own  in- 

appellee,  are  those  of  common  use;  and  gredients,  tools,  plant,  and  contriv- 

the  right  of  using  his  name  merely  ances.     She  has  no  exclusive  right  to 

was  a  personal  one  to  the  appellee,  and  make  it.    The  defendant's  use  of  the 

did  not,  therefore,  pass  to  his  assignee,  name  does  not  mislead  the  public  anj 

any  more  than  would  the  skill  acquired  more  than  hers  does  as  to  the  maker, 

by  a  merchant  from  experience  in  his  the  place  of  manufacture,  or  the  nature 

bu  si  n  es  s.     Helmbold  v,   Helmbold  or  quality  of  the  goods.  Unless,  there- 

Mfg.  Co.,  17  Am.  L.  Reg.  N.  S.  169.''  fore,  it  should  be  held  that  a  trade- 

1.  Ainsworth  v,  Walmsley,  L.  R.,  1  mark  may  be  erected  into  a  new 
Eq.  518;  Dant  v.  Head,  90  Ky.  355;  species  of  property,  capable  of  lasting 
Kinney  Tobacco  Co.  v.  Mailer,  53  as  long  as  the  world  does,  and  certain 
Hun  (N.  Y.)  340;  Warren  v.  Warren  goods  are  manufactured,  and  of  being 
Thread  Co.,  134  Mass.  247;  In  Kidd  v.  transferred'  for  value  or  by  gift  from 
Johnson,  100  U.  S.  617,  Field,  T.,  said  :  person  to  person  irrespective  of  good- 
"As  to  the  right  of  Pike  to  dispose  of  will,  special  right  to  make  the  goods, 
his  trade-mark  in  connection  with  the  place  of  manufacture,  or  fraud  of  any 
establishment  where  the  liquor  was  Icind  upon  the  public,  the  plaintiff  can- 
manufactured,  we  do  not  think  there  not  prevail.  ...  If  the  nature  and 
can  be  any  reasonable  doubt.  It  is  true,  foundation  of  the  right  is  what  we  sup- 
the  primary  object  of  a  trade- mark  is  to  pose,  then  the  reason  why,  and  the 
indicate  by  its  meaning  or  association  limits  within  which,  a  grantee  will  be 
the  origin  of  the  article  to  which  it  is  protected,  are  plain.  The  most  usual 
affixed.  As  distinct  property,  separate  case  is  when  a  trade-mark  means  that 
from  the  article  created  by  the  original  goods  come  from  a  certain  manufac- 
producer  or  manufacturer,  it  may  not  tory  and  the  manufactory  and  mark 
be  the  subject  of  sale.  But  when  the  change  hands  together ;  ^'g^^  Hoxie  t>. 
trade-mark  is  affixed  to  articles  manu-  Chaney,  143  Mass.  592 ;  58  Am.  Rep. 
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If  it  means  that  the  goods  are  of  the  same  character  and  quality 
as  have  been  theretofore  produced  by  a  particular  person,  firm  or 
corporation,  where  the  element  of  personal  skill  does  not  enter^ 
but  only  that  of  honesty  and  fair  dealings,  the  mark  may  be' 
assigned  together  with  the  business  and  the  right  to  make  the 
article  or  articles  to  which  the  mark  has  been  applied ;  but  such  a 
transfer  does  not  necessarily  involve  a  transfer  of  the  exclusive 
right  to  manufacture  the  article  in  question.^ 

149;  Warren  f.  Warren  Thread  Co.,  market  under  that  denomination.  Cof- 

134  Ma68.  347;  Kidd  t;.  Johnson,  zoo  feen  v.   Brunton,  4  McLean  (U.  S.)» 

U.  S.  617,  630.    The  use  of  the  mark  516.    The  owner  of  the  goods  which 

by  a  third  person  would  be  as  much  a  bear  the  indicia  is  considered  to  be 

fraud   upon  the  grantee  as  it  would  prejudiced   in   his   interests  if  others 

have  been  upon  his  grantor ;  therefore  can  be  permitted  to  come  into  the  mar- 

the  grantee  will  be  protected.    Singer  ket  with  the  same  representation,  and 

Mfg.  Co.  XK  Loog,  8   App.   Cas.    17;  thus  delude  purchasers  by  vending  in- 

Tenning  v,  Johnson,  37  Fed.  Rep.  364.  ferior  articles,  or  diminish  the  owner'» 

but  our  decisions  have  gone  no  further,  business  by  acquiring  sales  to  them- 

Sohier  v,  Johnson,  1 1 1  Mass.  238.    See  selves  under  color  of  his  reputation. 

Cotton   V,  Gillard,  44    L.  J.  Ch.  90;  The  party,  then,  whose  interests  are 

Congress,  etc..  Spring  Co.   v.   High  directly  affected  by  the  wrong,  is  enti- 

Rock,  etc.,  Spring  Co.,  45  N.  Y.303;  6  tied  to  proceed  in  his  own  name  to 

Am.  Rep.  82 ;  Dixon  Crucible  Co.  v,  procure  its  suppression ;  and  the  per- 

Guggenheim,  2  Brew.  339."  son  for  whom  goods  are  manufactured 

In  Morgan  v,  Rogers,  26  Pat.  Off;  has  .  the  same  legal  right  to  affix  and 

Cji«£.  11x31  Colt,  J.,  said:  ''There  is  no  maintain  a  special  trade- mark,  as  the 

reason  why  a  trade- mark  cannot  be  manufacturer    himself.    Amoskeag 

conveyed  with  the  property  with  which  Mfg.  Co.  v.  Spear,  2  Sandf.  (N.  Y.) 

it  is  associated.    As  an  abstract  right,  599 ;  Taylor  v.  Carpenter,  2  Sandf.  Ch, 

apart  from  the  article  manufactured,  a  (N.  Y.)  614;  42  Am.  Dec.  114.     The 

trade-mark  cannot  be  sold,  the  reason  plaintiff  was  not  the  inventor  of  this- 

being  that  such  transfer  would  be  pro-  label  or  trade-mark,  nor  the  one  who 

ductive  of  fraud  upon  the  public.    In  originally  adopted  it;  but  he  is  the  as- 

this  respect  it  differs  from  a  patent  or  signee  of  it,  and  of  the  good-will  of  the 

a  copyright;    but  in  connection  with  trade.*   He  stands,  thus,  in  the  same 

the  article  produced,  it  may  be  bought  relation  to  the  defendant  as  his  assignor 

and  sold  like  other  property.   It  consti-  would,   and    whatever    privilege    the 

tutesapartof  partnership  assets,  and  is  law  accorded  to  James  Walton,  in  the 

property  sold  with  the  firm  property,  possession  and  use  of  the  trade-mark, 

Browne  on  Trade- Marks,  ^^  360,  361 ;  passed  to  and  can  be  enjoyed  by  the 

Hall  V.  Barrows,  10  Jur.  N.  S.  55;  Ains-  plaintiff  under  the  assignment." 

vrorth  V,  Walmesley,  44  L.  ].  252;  Kidd  1.  In  Oakes  v.  Tonsmierre,  49  Fed. 

V.Johnson,  100  U.  S.  617;  Walton  v.  Rep.  447;  4  Woods  (U.  S.)  547,  Bruce, 

Crowley,  3  Blatchf.  (U.  S.)  440;  Con-  D.    J.,  said:  ** The    case    falls    within 

gress,  etc.,  Spring  Co.  v.   High  Rock,  another  principle,  which  is  that  a  name 

etc..  Spring  Co.,  57  Barb.  (N.  Y.)  526;  may  be  used  as  a  mere  adjective  of  de- 

4  Am.  Law.  T.   168;   Dixon   Crucible  scription  or  quality,  which  the  public 

Co.  V,  Guggenheim,  2  Brew.  (Pa.)  321."  do  not  understand  as  any  warranty  that 

In   Walton  v,  Crowley,  3  Blatchf.  the  person  whose  name  is  used  is  the 

(U.S.)  440,  Betts,  J.,  said:   "Bills  of  maker  of   the  article;    and    in    these 

this  description  are  not  maintainable  cases  the  right  to  use  the  name  may  be 

upon  the  ground  that  the  plaintiff  has  sold  with  the  right  to  manufacture  and 

a  right  of  property  in  the  trade-mark,  vend  the  goods  without  reference  to  the 

The  relief  is  given  because  the  mark  question  as  to  what  person  or  persons 

is  a  sign  or  representation,  importing,  actually  manufacture  them.''     See  also 

and  so  understood  and  acted  upon  by  Julian  v,   Hoosier  Drill   Co.,  78   Ind. 

the  publiCf  that  the  article  to  which  it  498;   Dixon   Crucible  Co.  v,  Guggen- 

is  attached  is  the  manufacture  or  pro-  heim,  2  Brew.  (Pa.)  321;  Edieston  v. 

duction  which  is  generally  known  in  Vick,  23  Eng.  L.  &  Eq.  51 ;  Marsh  v. 
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3.  Afldg^zimeiity  What  Constitiites — a.  In  General. — Any  writ- 
ing or  act  of  the  parties  from  which  the  clear  intention  can  be 
gathered  to  assign  an  assignable  trade-mark  or  a  business  with 
which  it  is  inseparably  connected,  will  suffice  to  pass  title :  as,  for 
example,  a  writing  signed  by  the  parties,  expressly  mentioning 
the  trade-marks,  or  a  writing  transferring  the  whole  property  in  a 
particular  business  in  which  the  trade-marks  have  been  used, 
without  mentioning  the  trade-marks,  or  a  sale  of  the  business  by 
the  sheriff,  or  by  a  trustee  in  insolvency,  or  by  the  parties  who 
are  owners,  by  simply  delivering  possession  to  a  purchaser  with- 
out mention  of  trade-marks.  In  these  cases  care  must  be  taken 
to  distinguish  between  a  sale  of  a  factory,  or  a  business,  and  of 
an  exclusive  right  to  manufacture  a  particular  article. 

The  sale  of  a  factory  will  not  carry  the  right  to  trade-marks 
used  upon  goods  made  therein,  unless  the  trade-marks  necessarily 
designate  the  particular  factory  as  the  place  of  origin,  and  the 
factory  is  associated  in  the  mind  of  the  public  with  the  trade- 
mark. The  factory  might  be  entirely  severed  from  the  business, 
while  the  business  was  held  intact  and  conducted  elsewhere,  in 

Billings,  7  Cush.  (Mass.)  322;  54  Am.  quenthr,   Stillman  &  Co.'s  llnsejs, 

Dec.  723;  Croft  v.  Day,  7  Beav.  84.  manufactured  by  Stillman  &  Co.,  can 

In  Huwer  v,  Dannenhoffer,  82  N.  no  longer  be  procured;  but  the  plain- 
Y.  499;  72  P.  &  Sm  Am.  Trade- Mark  tiffs  are  their  successors,  by  purchase. 
Cases,  Earl,  J. :  *'  There  was  no  find-  in  the  use  of  their  firm  name,  and  con- 
ing and  no  evidence  that  the  defend-  tinue  the  same  manufacture  with  im- 
ants  intended  by  their  sale  to  the  provement,  and,  therefore,  I  am  re- 
plaintiff  to  divest  themselves  of  their  luctant  to  hold,  that  a  continuance  of 
property  in  this  trade -mark.  This  the  old  name  upon  their  labels  is  in- 
property  did  not  pass  as  incident  to  trinsically  any  fraud  upon  the  public, 
what  was  sold.  It  was  no  necessary  who  are  mterested  to  get  the  same  or  a 
part  of  what  was  sold.  The  trade-  better  manufacture,  but  who,  so  long 
mark  was  not  in  its  nature  local.  It  as  they  do  get  it,  can  have  little  care 
did  not  import  that  the  goods  upon  whether  it  comes  from  the  original 
which  it  was  placed  were  manufactured  manufacturers  or  their  successors. 
or  produced  in  any  particular  locality.  And  see  Edleston  v.  Vick,  18  Jur.  7; 
It  could  truthfully  be  used  upon  goods  Fulton  v.  Sellers,  4  Brew.  (Pa.)  42; 
manufactured  anywhere,  and  in  these  Dale  v.  Smithson,  12  Abb.  Pr.  (N.  Y. 
respects  it  was  unlike  the  trade-mark  C.  PI.)  237;  Dixon  Crucible  Co.  v. 
under  consideration  in  the  case  of  Guggenheim,  2  Brew.  (Pa.)  321.'* 
Congress,  etc.,  Spring  Co.  v.  High  In  Congress,  etc.,  Spring  Co.  v.  High 
Rock,  etc..  Spring  Co.,  45  N.  Y.  291;  6  Rock,  etc..  Spring  Co.,  45  N.  Y.  391 ; 
Am.  Rep. 82.  Under  the  circumstances  6  Am.  Rep.  82,  Folger,  J.,  said:  **A 
of  this  case,  it  was  incumbent  upon  the  property  in  trade -mark  may  be  ob- 
plaintiff  to  show  that  the  exclusive  tained  by  transfer  from  him  who  has 
right  to  use  the  trade-mark  was  actu-  made  the  primary  acquisition ;  though 
ally,  by  agreement,  vested  in  him,  and  it  is  essential  that  the  transferee 
this  he  failed  to  show."  should  be  possessed  of  the  right  either 

In   Carmichel  v,  Latimer,  11   R.  I.  to  manufacture  or  sell  the  merchan- 

395;  23  Am.  Rep.  481,  Durfee,  C.  J.,  dise  to  which  the  trade-mark  has  been 

said  :  "  I  think,  however,  there  is  little  attached.     Upton  on  Trade- Marks  52. 

reason  to  doubt  that  purchasers  who  And  it  may  also  pass,  by  operation  of 

are  looking  for  Stillman  &  Co.'s  linseys  law,  to  any  one  who,  at  the  same  time, 

get  what  they  are   looking  for  when  takes  that  right.    Dixon  Crucible  Co. 

they  get  the  linseys  manufactured  bv  v,  Guggenheim,  2   Brew.   (Pa.)    335. 

the  plaintiffs.    The  firm  of  Stillman  &  And  see  Brooks  v.  Gibson,  34  Beav. 

Co.  has  ceased  to  exist,   and,  conse-  566.'* 
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which  case  the  sale  of  the  factory  would  not  affect  the  ownership 
of  the  trade-marks. 

If  the  trade-mark  be  one  which  is  used  to  designate  the  origin 
and  ownership  of  all  the  classes  of  goods  made  and  sold  by  a  par- 
ticular manufacturer,  the  sale  of  the  business  will  carry  the  trade- 
mark. If  the  trade-mark  be  used  to  designate  only  one  article, 
then  the  sale  of  the  right  to  manufacture  that  article  is  necessary 
to  carry  the  trade-mark. 

b.  Act  of  Parties. — An  assignment  in  writing  signed  by  the 
parties,  owners  of  the  trade-marks,  transferring  the  factory,  busi- 
ness and  trade-marks,  or  business  without  mention  of  trade-marks; 
or  the  exclusive  right  to  make  and  sell  a  particular  article  with- 
out  mention  of  trade-marks,  will  pass  the  title  to  the  trade-marks 
and  give  to  the  assignee  the  right  to  manufacture  the  same  article 
or  articles  formerly  sold  under  the  trade-mark,  and  to  mark  them 
with  the  same  trade-mark,  provided  in  doing  so  no  misrepresenta- 
tion is  made  with  reference  to  the  real  origin  and  ownership  of 
the  goods.*  If  a  trade-mark  says  to  the  public,  "  The  article  on 
which  I  appear  is  made  by  John  Smith  at  Philadelphia,  Pennsyl- 
vania,'' the  use  of  this  same  trade-mark  by  an  assignee,  without 
appropriate  words  indicating  that  fact,  will  be  a  falsehood  and  a 
fraud  upon  the  public,  and  a  court  of  equity  will  not  support  a 
trade-mark  so  used.  An  assignee  should  always  accompany  the 
trade-mark,  when  used  by  him,  by  words  appropriate  to  convey 
to  the  public,  the  knowledge  that  the  trade-mark  is  employed  to 
indicate  that  the  goods  on  which  it  appears  are  of  the  same  kind 
and  quality  as  were  formerly  made  by  the  adopter  of  the  trade- 
mark, but  are  now  made  and  sold  by  his  assignee.* 

1.  See  Prince  Mfg.  Co.  v.  Prince's  spondent  They  should  strike  from  their 

Metallic   Paint   Co.,   15   N.  Y.  Supp.  letter-heads,  circulars,  and  labels  any 

249;  60  Hun  (N.  Y.)  83.  words  indicating  that  the  goods  were 

In  Meriy  v.  Hoopes,  iii  N.  Y.  415,  prepared  by  John  Winslow  Tones,  and, 
Peckham,  ].,  said :  ^  If  the  brands  in  if  they  use  his  name,  should  add  such 
question  were  trade- markSf  so  that  they  words  as  clearly  indicate  that  the 
indicated  that  the  iron  upon  which  goods  are  not  prepared  by  him,  but  by 
they  were  placed  was  of  the  manufac-  them  as  his  successors.'* 
ture  of  the  plaintiff,  or  of  the  firm  of  InStachelberg  v.  Ponce,33  Fed.  Rep. 
which  he  had  been  a  member,  or  that  430;  152  P.  &  S.,  Am.  Trade-Mark 
it  had  been  galvanized  by  him  or  his  Cases,  Colt,  J.,  said :  **  Now,  in  order 
firm,  or  specially  sold  by  him  or  them,  that  the  public  may  not  be  deceived, 
we  think  the  right  to  exclusively  use  it  is  essential  that  an  assignee  or  pur- 
them  on  iron  galvanized  by  the  plain-  chaser  of  the  original  proprietor 
tiff,  passed  to  him  by  virtue  of  the  should  indicate  in  the  use  of  the  trade- 
written  papers  signed  bj'  the  parties  at  mark  that  he  is  assignee  or  purchaser. 
the  time  of  the  dissolution."  Sherwood  t\  Andrews,  5  Am.  I^.  Reg. 

3.  In  Symonds  v.  Tones,  82  Me.  302,  N.  S.  588.  Otherwise  the  public  are 
Emery,  ].,  said :  "  We  think,  however,  misled  into  purchasing  the  goods  of 
it  is  the  duty  of  the  complainants  to  another  manufacturer  or  vendor  as 
the  respondent,  as  well  as  to  the  pub-  those  of  the  original  proprietor.  If 
lie,  to  refrain  from  using  the  labels  in  these  complainants  have  any  right  of 
such  manner  and  form,  as  might  lead  action  against  the  defendant,  it  is  upon 
the  public  to  suppose  that  the  goods  the  ground  that,  by  copying  the  trade- 
packed  by  them  were  packed  by  the  re-  mark,  *  La  Normandi,'  in  substance,  he 
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is  misleading  the  public  bj  false  rep-  their  present  mode  of  styling  them- 
resentations  into  the  purchase  of  his  selves  Hegeman  &  Co.,  and  upon  their 
cigars  as  those  made  by  A.  Bijur,  the  signs,  labels,  stamps,  advertisements, 
original  proprietor  of  the  trade-mark.,  etc.,  etc.,  declare  themselves  to  be, 
Delaware,  etc..  Canal  Co.  v,  Clark,  13  what  they  really  are,  successors  to 
Wall.  (U.  S.)  311.  The  supreme  court,  Hegeman  &  Co.,  they  will  be  entitled 
in  Manhattan  Medicine  Co.  v.  Wood,  to  the  equitable  aid  of  the  court  to 
108  U.  S.  218,  declare  that,  the  object  restrain  ].  Nevin  Hegeman  and  Fer- 
of  a  trade-mark  being  to  indicate  by  rier  from  holding  out  to  the  public 
its  meaning  and  association  the  origin  that  the  business  they  are  carrying  on 
or  ownership  of  the  article,  it  would  is  a  continuation  of  that  of  the  old 
seem  that  when  a  right  to  its  use  is  firm,  and  of  making  use  of  its  trade- 
transferred  to  others,  either  by  act  of  mark,  business  name,  etc.,  to  the  detri- 
the  original  manufacturer  or  by  opera-  ment  of  those  who  have  acquired  what- 
tion  of  law,  the  fact  of  transfer  should  ever  interest  there  is  in  the  trade- 
be  stated  in  connection  with  its  use,  mark  and  name.'* 
otherwise  a  deception  would  be  prac-  In  Fulton  v.  Sellers,  4  Brew.  ( Pa.) 
tised  upon  the  public,  and  the  very  42,  Strong,  J.,  said:  **  It  is  also  the  ob- 
fraud  accomplished,  to  prevent  which  vious  meaning  of  the  agreement  be- 
courts  of  equity  interfere  to  protect  the  tween  Dr.  Lindsay  and  the  plaintiff 
exclusive  right  of  the  original  manu-  that  the  latter  should  acquire  thereby, 
facturer."  not  only  the  right  to  manufacture  and 
In  Hegeman  v,  Hegeman,  8  Daly  (N.  sell  the  article  or  medicinal  compound, 
Y.)  1 ;  55  P.  &  S.,  Am.  Trade-Mark  but  also  whatever  property  the  vendor 
Cases,  Daly,  C.  J.,  said :  **  In  Sherwood  had  in  the  trade- mark.  They  were  to 
XK  Andrews,  5  Am.  L.  Reg.  N.  S.  588,  it  have  all  the  vendor's  *  right,  title,  and 
was  held,  that  every  assignee  or  pur-  interest  in  the  article  known  as  J.  M. 
chaser  who  uses  the  trade-mark  of  the  Lindsay's  Blood -Searcher,'  and  a  right 
original  proprietor  without  indicating  to  take  his  name  and  all  his  interest,  so 
that  he  is  the  assignee  or  purchaser,  far  as  is  necessary, '  to  the  successful 
practises  an  imposition  upon  the  pub-  and  periect  preparation  of  the  above- 
lie.  'I  do  not  deny,'  says  Chief  Justice  named  Blood  •  Searcher  for  market 
Wilson,  in  delivering  the  opinion  of  and  sale.'  The  vendor  also  covenanted 
the  court,  *  that  the  right  to  use  the  not  to  offer  or  sell  any  interest  in  it  to 
trade-mark  of  the  original  proprietor  any  other  party,  and  not  to  put  up  or 
passes  with  the  good- will,  by  operation  cause  to  be  put  up,  or  sell  any  article 
of  law,  to  the  executor  and  to  the  similar  to  it  which  would  be  likely  to 
assignee  of  a  bankrupt,  and  that  it  may  interfere  with  the  successful  sale  of  the 
pass  to  an  assignee  by  express  agree-  Blood-Searcher.  The  right  to  use  his 
ment  between  the  parties ;  but  I  insist  name  and  all  his  interest  must  include 
that  in  such  cases,  in  order  to  receive  the  right  to  the  use  of  the  trade- mark, 
the  aid  of  a  court  of  equity,  the  parties  That  was  an  interest  of  the  vendor,  he 
must  add  to  the  original  trade-mark  had  a  property  in  the  trade-mark, 
words  indicating  the  authority  for,  and  .  .  .  Nor  do  we  think  the  position 
the  right  to  its  use,  as  executor,  as-  tenable  that  the  complainants  are  not 
signee  or  successor  of  the  original  pro-  entitled  to  relief  because  they  are  only 
prietor,  as  the  case  may  be.  Assignees  assignees  of  the  trade-mark,  and  use  it 
of  trade-marks  have  no  special  privi-  without  designating  themselves  as- 
lege  of  sailing  under  false  colors,  and  if  signees.  We  do  not  perceive  how  their 
they  will  persist  in  doing  so,  prudence  using  the  mark  after  they  bought  it 
would  dictate  that  they  give  courts  of  without  giving  notice  that  they  are  not 
equity  a  wide  berth.'  .  .  .  My  con-  the  original  owners  of  it,  can  be  a 
elusion  in  this  case  is,  .  .  .  that  fraud  upon  the  public,  of  which  the 
those  who  have  acquired  through  the  defendant  can  avail  himself.  A  trade- 
sale  under  the  assignee,  and  by  subse-  mark,  like  the  good-will  of  a  store  or 
quent  conveyances,  all  that  remained  manufacturing  establishment,  is  a  sub- 
of  the  assets,  interests,  rights  or  prop-  ject  of  commerce,  and  it  has  many 
erty  of  the  insolvent  firm  of  Hegeman  times  been  held  entitled  to  protection 
&  Co.,  have  the  right  to  use  that  busi-  at  the  suit  of  vendees." 
ness,  and  the  trade-mark  with  it,  if  **  A  trade-mark  should  not  be  pro- 
they  so  use  it  as  to  express  the  fact  tected  in  the  hands  of  an  executor,  as- 
that  they  are  successors  to,  and  not  the  signee,  or  other  person  claiming  through 
original  firm.     That  if  they  abandon  its    first    adopter,   unless  sucli  person 
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c.  Operation  of  Law. — Whenever  a  trade-mark  does  not 
indicate  the  personal  skill  of  an  individual,  but  a  particular  house 
or  stage-line,  etc.,  or  that  the  goods  upon  which  it  has  been  used 
are  made  at  a  particular  establishment  in  the  way  usually  em- 
ployed there,  or  are  the  product  of  a  particular  business  house,  or 
are  of  a  specific  character  and  quality  either  known  or  believed  to 
be  peculiar,  and  indicated  by  the  trade-mark,  the  sale  and  trans- 
fer of  the  house,  stage-line,  etc.,  factory,  business,  good-will,  all 
assets,  or  exclusive  right  to  make  and  sell  the  particular  article, 
will  necessarily  carry  with  it  by  operation  of  law  the  exclusive 
right  to  use  the  trade  name  or  trade-mark,  for  the  reason,  that  he 
who  owns  the  theater,  hotel,  factory,  stage-line,  steamboat-line, 
business,  or  the  exclusive  right  to  make  the  goods,  is  the  only 
person  who  can  state  truthfully  the  particular  facts  formerly 
stated  by  the  trade-mark,  hence,  he  must  necessarily  have  the 
exclusive  right  to  use  the  trade-mark  for  this  purpose.* 

added  to  it  words  indicative  of  the  rela-  monej  value  often  far  above  that  of  its 
tion  between  himself  and  the  first  adop-  mere  plant,  and  this  is  often  the  con- 
ter  of  the  mark,  since  otherwise  a  fraud  trolling  motive  for  the  purchase, 
would  be  committed  on  the  public."  Labels,  trade -marks,  particular  words 
Sherwood  v,  Andrews,  5  Am.  L.  Reg.  and  phrases  devised  or  used  to  dis- 
N.  S.  588;  Cox's  Man.  of  Trade-Mark  tinguish  or  identify  the  product  of  the 
Cases  263.  plant,  and  associated  with  such  prod- 
See  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  ucts  in  the  public  mind,  ^are  in  like 
N.  Y.  226;  19  Am.  Rep.  378.  manner  usuallj  transferrecl  with  the 
1.  See  Hazelton  Boiler  Co.  v.  Hazel-  plant,  and  are  regarded  as  valuable  ac- 
ton Tripod  Boiler  Co., 40  111.  App.  430.  quisitions  for  the,  purchaser.  They 
In  Prince  Mfg.  Co.  v.  Prince's  Me-  are,  equally  with  the  good- will,  proper 
tallic  Paint  Co.,  15  N.  Y.  Supp.  249;  subjects  01  such  sale  and  contract  The 
60  Hun  (N.  Y.)  503,  Daniels,  J.,  said:  name  or  initials  of  the  originator  or 
**•  The  facts  supporting  the  conclusion  owner  of  the  business,  when  used  on 
that  the  label  or  trade-mark  was  in-  labels  and  as  trade -marks  in  the  busi- 
tended  to  and  did  pass  as  an  incident  to  ness,  may  thereby  have  a  value  and  so 
the  property  itself,  are  certainly  as  co-  may  be  included  in  a  sale  of  the  busi- 

fent  as  they  were  in  Congress,  etc.,  ness,  so  far,  at  least,  as  to  prevent  the 
ipring  Co.  t'.  High  Rock,  etc..  Spring  vendor  afterwards  using  them  ki  like 
Co.,  45  N.  Y.  291;  6  Am.  Rep.  82,  and  manner  on  other  similar  products  to 
there  it  was  held  that  by  purchasing  the  detriment  of  his  vendee." 
the  property  supplying  the  water,  with  In  Merry  v,  Hoopes,  111  N.  Y.  415, 
the  right  to  proceed  with  the  business,  Peckham,  J.,  said :  *'  They  were  brands 
the  plaintiff  acquired  the  right  to  the  which  had  been  desiened  by  the  plain - 
trade-mark,  *to  designate  the  article  tiff  while  a  member  ol  the  firm  of  John 
upon  which  this  business  was  carried  Merry  &  Co.,  and  had  been  used  by 
on.'  Id,  302.  And  it  is  further  sus-  that  firm,  and  we  think  had  passed  to 
tained  by  Booth  v.  Jarrett,  52  How.  Pr.  the  firm  composed  of  the  plaintiff  and 
(N.  Y.  C.  PI.)  169;  Kidd  t/.  Johnson,  the  defendant's  testator.  Although 
100  U.  S.  617;  Pepper  v,  Labrot,  8  Fed.  the  words  *  good- will '  were  not  men- 
Rep.  29;  and  Atlantic  Milling  Co.  v.  tioned  in  the  papers  (other  than  in  Ex- 
Robinson,  20  Fed.  Rep.  217.'*  hibit  F,  which  was  not  signed  by  the 
In  Symonds  v.  Jones,  82  Me.  302,  parties,  and  which  the  defendant  does 
EmeiT,  J.,  said:  *'  Wliat  is  known  as  the  not  recollect  even  to  have  seen),  yet  it 
*  gooci-will '  of  the  business  is  recog-  is  evident,  from  an  inspection  of  the 
nized  by  the  law  as  a  proper  subject  of  papers  which  were  signed  by  him.  that 
sale  or  contract,  in  connection  with  a  it  was  meant  to  pass,  and  when  defend- 
transfer  of  a  business  plant.  An  estab-  ant  denies  it,  he  merely  denies  a  con- 
lished  business,  with  plants  and  prod-  elusion  of  law,  as  the  intention  to  pass 
ucts  well  known  to  the  trade,  has  a  it  is  derived  from  the  documents  signed 
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by  the  parties.    Shipwright  v.  Clem-  sell  the  commodity  which  it  has  been 

ents,  19  W.  R.  599;  Hudson  t/.  Osborne,  appropriated  to  designate  as  the  pro - 

18  W.  R.  Ch.  Dig.  44,  paragraph  15;  duction  or  article  of  the  proprietor.  It 

39  L.  J.  R.,  N.  S.  79.    The  effect  of  the  may  be  abandoned  if  the  business  of 

transaction    between    the    parties,  as  the  proprietor  is  abandoned.    It  maj 

evidenced  in  the  papers  executed  by  become  identified  with  the  place  or  es- 

them,  was  a  sale  of  the  business,  its  tablishment  where  the  article  is  manu- 

good-will  and  its  trade-marks,  to  the  factured  or  sold,  to  which  it  has  been 

plaintiff  by  the  defendants'  testator."  applied,  so  as  to  designate  and  charac- 

In  Hill  V,  Lockwood,  32  Fed.  Rep.  terize  the  article  as  the  production  of 
389,  Dyer,  J.,  said:  "There  are  trade-  that  place  or  establishment,  rather  than 
marks  to  which  the  characteristic  of  of  the  proprietor.  A  trade-mark  of 
personal  proprietorship  attaches,  be-  this  description  is  of  no  value  to  the 
cause  they  assert  to  the  public  that  some  original  proprietor,  because  he  could 
particular  person  has  given  his  special  not  use  it  without  deception,  and  there- 
skill  to  the  production  or  selection  of  fore  would  not  be  protected  in  its  ex- 
the  articles  they  cover.  Leather  Cloth  elusive  enjoyment.  Such  a  trade-mark 
Co.  XK  American  Leather  Cloth  Co.,  11  would  seem  to  be  an  incident  to  the 
H.  L.  Cas.  544;  Hoxie  v.  Chaney,  143  business  of  the  place  or  establishment 
Mass.  593;  50  Am.  Rep.  149;  Holt  v,  to  which  it  owes  its  origin,  and  with - 
Menendez,23Fed.Rep.869.  There isan-  out  which  it  can  have  no  independent 
other  class  of  trade-marks,  which  assert  existence.  It  should  be  deemed  to 
for  the  articles  they  designate  some  pass  with  a  transfer  of  the  business 
particular  place  of  origin.  In  such  case  because  such  an  implication  is  consist- 
the  trade-mark  is  inseparable  from  the  ent  with  the  character  of  the  transac- 
place.  It  passes  as  an  incident  with  the  tion  and  the  presumable  intention  of 
sale  of  th.e  place.  Congress,  etc.,  Spring  the  parties.  Dixon  Crucible  Co.  f. 
Co.  v^  High  Rock,  etc..  Spring  Co.,  45  Guggenheim,  3  Am.  L.  T.  228;  Hud- 
N.  Y.  302;  6  Am.  Rep.  82;  Matter  of  son  v.  Osborne,  39  L.  T.  Ch.  79;  Ship- 
Swezey,  62  How.  Pr.  (N.  Y.C.  PI.)  219;  wright  v.  Clements,  19  W.  R.  599." 
Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  In  Morgan  v.  Rogers,  26.  Pat.  Off. 
226;  19  Am.  Rep.  278;  Pepper  v.  La-  Gaz.  1113;  133  P.  &  S.,  Am.  Trade- 
brot,  8  Fed.  Rep.  29;  Atlantic  Milling  Mark  Cases,  Colt,  ].,  said  : ''  If  a  trade- 
Co.  V.  Robinson,  20  Fed.  Rep.  218."  mark  is  an  asset,  and  it  is,  there  is  no 

In  Morgan  v.  Rogers,  26  Pat.  Off.  reason  why  it  should  not  pass  under 
Gaz.  11x3,  Colt,  J.,  said:  "There  is  no  the  term  *  assets'  in  an  instrument 
reason  why  a  trade-mark  cannot  be  which  conveys  the  entire  partnership 
conveyed  with  the  property  with  which  property.  To  hold  that  the  trade- 
it  is  associated.  As  an  abstract  right,  mark  is  not  included  in  this  mortgage, 
apart  fi:Qi;n  the  article  manufactured,  a  is  to  say  that  the  most  valuable  part  of 
trade-mark  cannot  be  sold,  the  reason  the  partnership  property  is  not  cot- 
being  t^at.such  transfer  would  be  pro-  ered  by  the  words  *  assets  and  effects  of 
ductive  of  fraud  upon  the  public.  In  every  kind  and  nature.' " 
this  respect  it  differs  from  a  patent  or  a  In  Pepper  v.  Labrot,  8  Fed.  Rep.  29; 
copyright;  but  in  connection  with  the  83  P.  &  S.,  Am.  Trade-Mark  Cases, 
article  prpcluced  it  may  be  bought  and  Matthews,  C  J.,  said:  '*That  distil- 
sold  like.other  property.  It  constitutes  lery  having  now  become  the  prop- 
a  part,  of ,  partnership  assets,  and  is  erty  of  the  defendants  by  purchase 
properly,  sold  with  the  firm  property,  from  the  complainants,  can  they  be 
Browne  OP  Trade-Marks,  §§  360,  361 ;  denied  the  right  of  using  the  name 
Hall  v.  .Barrows,  10  Jur.  N.  S.  55;  by  which  it  was  previously  known  in 
Ainsworth  v.  Walmesley,  44  L.  J.  252  ;  the  prosecution  of  the  -  business  of 
Kidd  T^  Johnson,  100  U.  S.  617;  Wal-  operating  it,  and  of  describing  the 
ton  7'.  Crowley,  3  Blatchf.  (U.  S.)  440;  whisky  made  by  them  as  its  product.' 
Congress,  etc..  Spring  Co.  v.  High  Can  the  complainant  be  permitted  to 
Rock,  etc.,  Spring  Co.,  57  Barb.  (N.  use  the  brand  or  mark  formerly  em- 
Y.)  526;  Dixon  Crucible  Co.  v,  Gug-  ployed  by  him,  to  represent  whisky 
genheim,  2  Brew.  (Pa.)  321."  made  by  him  elsewhere  as  the  actual 

In  Atlantic  Milling  Co.  x\  Robin-  product  of  this  distillery?     Both  these 

son,   20   Fed.   Rep.    217,   Wallace,  ].,  questions,  in  our  opinion,  must  be  an- 

said :  "The  right  to  the  exclusive  use  swered  in  the  negative.    .    .    .     It  is 

of  a  word  or  symbol  as  a  trade-mark  is  a  fair  inference  from  these  authorities 

inseparable  from  the  right  to  make  and  that  when,  as  in  the  present  case,  the 
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trade-mark  consists  merely  in  the  name  goods  of  the  latter  as  those  of  the 
of  the  establishment  itself  where  the  former.  .  Entertaining  these 
manufacture  is  carried  on,  and  becomes  views,  which  seem  to  me  very  simple 
attached  to  the  manufactured  article  and  clear,  if  the  question  before  me 
only  as  the  product  of  that  particular  was  new,  I  should  find  no  difficulty  in 
establishment,  a  sale  of  the  establish-  deciding  that  the  successors  in  busi- 
>  ment  will  carry  with  it  to  the  purchaser  ness  to  the  old  firm  of  Caswell,  Haz- 
the  exclusive  right  to  use  the  name  it  ard  &  Co.  own,  and  are  entitled  to  use, 
had  previously  acquired,  in  connection  the  words  which  distinguish  both  their 
with  his  own  manufacture  at  the  same  general  business  and  their  specific 
place  of  a  similar  article,  by  operation  preparations.  Their  right,  however, 
of  law.  For  that  proposition,  the  case  so  to  do  rests  upon  many  cases.  See, 
of  Congress,  etc..  Spring  Co.  v.  High  among  others.  Glen,  etc.,  Mfg.  Co.  v. 
Rock,  etc..  Spring  Co.,  45  N.  Y.  291;  6  Hall,  61  N.  Y.  232;  19  Am.  Rep.  278; 
Am.  Rep.  82,  is  a  direct  authority.  Sohier  7^. Job nson,  iii  Mass.  238;  Ship- 
Glen,  etc.,  Mfg.  Co.  V,  Hall,  61  N.  Y.  wright  v.  Clements,  19  W.  R.  599; 
229;  19  Am.  Rep.  278;  Carmichel  v.  Dixon  Crucible  Co.  v,  Guggenheim,  7 
Latimer,  XI  R.  1. 407;  23  Am.  Rep.  481;  Phila.  (Pa.)  408.  .  .  .  The  prop- 
Booth  V.  Jarrett,  52   How.  Pr.  (N.  Y.  erty  thus   conveyed,   and  which   the 

C.  PI.)  169;  Julian  v,  Hoosier  Drill  plaintiffs  'and  their  assigns'  could 
Co.,  78  Ind.  498;  91  P.  &  S.,  Am.  have  and  hold  *  forever,'  included  the 
Trade-Mark  Cases ;  Dixon  Crucible  signs  upon  the  building  containing  the 
Co.  V,  Guggenheim,  2  Brew.  (Pa.)  words 'Established  A.  D.  1780,' and  the 
321 ;  Edleston  v,  Vick,  23  £ng.  L.  &  labels,  bill-heads,  letter-heads,  etc., 
Eq.  51 ;  Marsh  v.  Billings,  7  Cush.  which  contained  similar  language." 
(Mass.)  322;  54  Am.  Dec.  723;  Croft  t;.  In  Booth  t;.  Jarrett,  52  How.  Pr.  (N. 
Day,  7  Beav.  84;  Hegeman  v.  Hege-  Y.  C.  PI.)  1^9,  Van  Brunt,  J.,  said: 
man,  8  Daly  (N.  Y.)  i ;  53  P.  &  S.,  Am.  "  The  plaintiff  claiming  that  by  the  use 
Trade- Mark  Cases.*'  of  the  name  of  'Booth's  theater'   the 

In  Hazard  v.  Caswell,  57  How.  Pr.  public    will  be   misled   into  believing 

<K.  Y.  Supreme  Ct.)  1 ;  17  P.  &  S.,  that    he   is   still  the  manager  of  this 

Am.  Trade- Mark   Cases,   Westbrook,  theater,  and  that  they  will  bfe  deceived 

J^  said:   **  When  the    co-partnership  into  going  to  the   theater,   supposing 

between  the  plaintiffs  and  the  defend-  that  plaintiff  still  acts  there,  and  that 

ant  Caswell  ended,  in  1876,  it  is  evi-  he    will    be    injured    thereby,    brings 

dent  that  the  right  to  use  the  words  this    action    to    restrain    the    defend- 

'  Established  1780,' or  '  Established  A.  ants   from   the  use  of   the   name   of 

D.  1780,'  belonged  to  the  business,  '  Booth's  theater.'  I  am  unable  to  see 
and  passed  to  the  successors  of  the  how  the  injunction  asked  can  be 
firm.  .  .  .  If  the  successor  to  the  granted.  The  plaintiff  has  built  a  pub- 
business  of  the  manufacture  of  one  He  building  and  christened  it  '  Booth's 
compound  or  one  article,  has  a  right  theater.'  He  has  acquired  for  that  un- 
to the  continued  and  sole  use  of  the  der  that  name  a  reputation  as  a  place 
name  or  mark  .by  which  the  public  of  public  amusement.  Having  thus  in- 
recognizes  its  genuineness,  so  the  sue-  creased  the  value  of  the  premises  by 
cessors  in  business  to  those  who  placed  that  reputation,  he  has  mortgaged  and 
upon  the  market  many  compounds,  all  leased  them  under  the' name  he  had 
marked  and  designated  by  certain  well-  given  them,  and  there  is  no  doubt,  from 
known  words,  are  entitled  to  the  con-  the  manner  in  which  the  premises  are 
tinned  and  sole  use  of  such  words  described  in  the  lease  to  Junius  B. 
which  distinguished  the  preparations.  Booth,  that  one  of  the  inducements  to 
And  what  is  true  in  regard  to  articles  the  lease  was  the  public  reputation 
manufactured  by  predecessors  in  busi-  which  Booth's  theater  had  acquired  as 
ness,  and  continued  by  successors,  is  a  place  of  public  amusement,  l^he  de- 
also  true  in  regard  to  new  compounds,  fendants  have  succeeded  to  all  these 
The  fact  that  a  business  is  a  continua-  rights,  and  one  of  them  seems  to  me  is 
tion  of  one  long  established,  when  the  name  by  which  the  plaintiff  has 
communicated  to  the  public,  is  of  ac-  conveyed  these  premises.  It  is  to  be 
tual  value  to  its  owners.  .  .  .  Very  borne  in  mind  that  there  is  no  attempt 
clearlv,  a  man's  name  could  not  be  upon  the  part  of  the  defendants  to  con- 
used  by  another,  without  the  consent  ceal  the  fact  that  they  are  the  lessees 
of  its  owner,  to  impose  upon  the  pub-  and  managers  of  this  theater.  What, 
lie  under  that  disguise,  the  business  or  under  these  circumstances,  does  the  use 

889 


( 

AMlgnmwit  and  Tramter .      TRA  DE-MA  RKS,  AMlgnmwit-What  Ooiiitltatit. 

of  the  name  '  Booth's  theater '  indicate  preme  Ct.)  77 ;  Hudson  v,  Osborne,  39 
to  the  public?  Nothing  more,  I  imag-  L.  J.  Ch.  79;  and  other  cases  in  Browne 
ine,  than  that  this  theater  was  built  bj  on  Trade-Marks,  ch.  12." 
the  plaintiff;  that  this  is  the  theater  In  Sohier  v.  Johnson,  zii  Mass.  238, 
which  he  named  upon  its  construction  Morton,  J.,  said :  **  The  plaintiffs  con- 
*  Booth's  theater,*  and  the  place  of  tend  that  thetrade-markVasapropertj 
amusement  which  had  become  known  incident  and  attached  to  the '  Provision 
to  the  public  under  that  name.  .  .  .  and  Soap  and  Candle  Establishment 
It  seems  to  me  that  the  plaintiff,  by  his  '  at  Cambridge ;'  but  we  do  not  think 
acts,  has  affixed  his  name  to  the  thea-  it  can  be  regarded  as  a  local  trade- 
ter,  so  that  his  grantees  and  their  sue-  mark,  attached  as  incident  to  the  real 
cessors  have  the  right  to  call  this  estate  at  Cambridge.  It  is  obvious 
building  *  Booth's  theater,'  the  name  that  if  the  parties  in  interest  had  at 
which  he  has  given  it."  any  time  seen  fit  to  sell  that  real  estate 
In  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  and  continue  the  business  at  some 
Y.  226;  10  Am.  Rep.  278,  Dwight,  C,  other  place,  it  would  have  had  no 
said  :  *'  Tne  case  at  bar,  properly  con-  effect  upon  the  character  or  fitness  or 
sidered,  is  a  species  of  *  good-will '  value  of  the  trade-mark,  but  it  would 
analogous  to  a  trade- mark.  ...  It  remain  attached  to  the  good- will  and 
does  not  mean  simply  the  advantage  of  business,  wherever  carried  on." 
occupying  particular  premises  which  In  Congress,  etc..  Spring  Co.  v. 
have  been  occupied  by  a  manufacturer.  High  Rock,  etc..  Spring  Co.,  45  N. 
etc.  It  means  every  advantage,  every  Y.  291 ;  6  Am.  Rep.  82,  Folger,  J., 
positive  advantage  that  has  been  ac-  said :  *' A  property  in  trade-mark  may 
quired  by  a  proprietor,  in  carrying  on  be  obtained  by  transfer  from  him  who 
his  business,  whether  connected  with  has  made  the  primary  acquisition; 
the  premises  in  which  the  business  is  though  it  is  essential  that  the  trans- 
conducted,  or  with  the  name  under  feree  should  be  possessed  of  the  right 
which  it  is  managed,  or  with  any  other  either  to  manufacture  or  sell  the  mer- 
matter  carrying  with  it  the  benefit  of  chandise  to  which  the  trade-mark  has 
the  business.  ...  In  other  words,  been  attached.  Upton  on  Trade-Marks 
the  name  of  the  business  could  be  sev-  52.  And  it  may  also  pass, by  operation  of 
ered  from  the  place  where  it  was  law,  to  any  one  who,  at  the  same  time, 
transacted,  and  while  thus  separated  takes  that  right.  Dixon  Crucible  Co. 
could  be  treated  as  an  object  of  prop-  v,  Guggenheim,  2  Brew.  (Pa.)  335. 
erty,  so  as  to  prevent  third  persons  And  see  Brooks  t;. Gibson, 34  Bea v.  566U 
from  attaching  it  to  their  business,  and  The  plaintiffs  purchased  of  the  for- 
thus  depriving  the  owners  of  a  legiti-  mer  proprietors  the  spring.  They 
mate  profit  which  they  might  reap  took  the  whole  pi'operty  in  it.  They 
elsewhere  under  the  same  name.  It  thus  obtained  Uiat  which  was  the 
seems  plain  that  if  a  banking-house  prime  value  of  it — ^the  exclusive  right 
had  acquired  a  name,  such  as  that  of  to  preserve  its  water  in  bottles,  as  an 
Baring  Brothers,  though  there  were  article  of  merchandise,  and  the  exclu- 
no  partner  of  the  name  of  Baring,  it  sive  right  to  sell  it  when  bottled.  Thus 
would,  on  general  principles  of  law,  they  acquired  the  business  of  their 
and  independent  of  a  statute  prevent-  predecessors;  for  the  plaintiffs  owning 
ing  the  use  of  fictitious  names,  have  a  the  spring,  no  one  else  could  carry  on 
property  in  such  name,  without  refer-  the  business.  And,  under  the  rules 
ence  to  the  particular  place  where  the  above  stated,  they  acquired,  by  assign- 
business  was  carried  on.  Though  the  ment  or  operation  of  law,  the  right  to 
name  might  be  inseparable  from  the  the  trade-mark  before  that,  in  use  to 
business,  it  would  be  separable  from  designate  the  article  upon  which  this 
the  premises;  so  that  the  business  business  was  carried  on.  See  also 
might,  for  example,  be  carried  on  on  Hall  v.  Barrows,  10  Jur.  N.  S.  55." 
the  opposite  side  of  the  street.  These  In  Shipwright  z\  Clements,  19  W. 
doctrines  find  further  support  in  Part-  R.  599,  Malins,  V.  C.,  said :  "  The  sale 
ridge  v.  Menck,  2  Barb.  Ch.  (N.  Y.)  of  a  business  is  a  sale  of  the  good- will. 
103;  47  Am.  Dec.  281;  Peterson  r.  It  is  not  necessary  that  the  word  *  good- 
Humphrey,  4  Abb.  Pr.  (N.  Y.  Supreme  wiir  should  be  continued.  The  de- 
Ct.)  394;  Howard  v.  Henriques,3  Sandf.  fendant  sold  the  business,  and  with  it 
(N.  Y.)  725;  Marsh  v.  Billings,  7  Cush.  everything  producing  p  ro  fi  t.  His 
(Mass.)  322;  54  Am.  Dec.  723;  Christy  proposition  that  he  is  entitled  to  sell 
r.  Murphy,  12   How.  Pr.  (N.  Y.  Su-  the  *Zingare   bouquet,'   after    having 
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The  sale  by  the  sheriff,  of  a  hotel,  factory,  stage-line,  etc.,  or  a 
business,  or  the  exclusive  right  to  make  an  article  with  which  the 
trade-marks  are  necessarily  associated,  will  operate  to  transfer  the 
trade-marks,  whether  they  are  mentioned  at  the  time  of  sale  or 
not.^  A  distinction  must  be  noted  between  technical  trade- 
disposed  of  the  right  to  do  so  to  the  signable,  is  no  evidence  of  a  disposi- 
plaintiff,  is  untenable.  In  the  sale  of  tion  of  property  with  intent  to  de- 
a  business  a  trade-mark  passes,  whether  fraud.  If  his  •  claim  be  correct,  the 
specially  mentioned  or  not.  As  the  property  is  tangible  and  in  reach  of  his 
plaintiff  desires  the  injunction,  he  is  creditors,  and  not  disposed  of.  If  the 
entitled  to  have  it."  claim  be  not  well  founded,  the  assignee 

In  Mossop  V,  Mason,  i8  Grant  Ch.  may  take  possession  and  dispose  of  it 

(Up. Can.)  453,  Draper, C.T., said:  **The  for  the  benefit  of  the  creditors.     It  is, 

name  of  the   particular   hotel  would  to  say  the  least,  a  disputable  question, 

therefore  be  of  value  as  connected  with  whether  property  in  a  trade-mark  is 

the  good-will  of  the  business  carried  the  subject  of  attachment  or  levy  un- 

on  therein,  and  that  passed  to  the  re-  der  execution.    See  Hegeman  v.  Hege- 

spondents  to  the  extent  of  the  appel-  man,  8  Daly  (N.  Y.)  6." 

lanf  s  right  to  possession  as   tenant,  In  Helm  bold  v,  Helmbold  Mfg.  Co., 

which  was  only  for  two  years."  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  453, 

In  Dixon  Crucible  Co.  v.  Guggen-  Westbrook,  T.,  said  :•  **  It  is  not  denied 

heim,  2   Brew.  (Pa.)   331,  Paxson,  J.,  that  Henry  T.  Helmbold  could,  by  vol - 

said:   "The   true  rule   to  be  deduced  untary  sale  and  assignment,  transfer 

from  these  cases  would  appear  to  be  the   right  to   use   his  knowledge  and 

this :  That  the  property  or  right  to  a  name,  but  it  is  not  seen  how  the  right 

trade-mark  may  pass  by  an  assignment  to  use  his  own  knowledge  and  name 

or  by  operation  of  law,  to  anyone  who  can  be  taken  from  him  by  any  judicial 

takes,  at  the  same  time,  the  right  to  proceeding  whatever.     It  they  can  be, 

manufacture  or- sell  the  particular  mer-  then  the  merchant  who  has  become 

chandise  to  which  said  trade-mark  has  unfortunate,  b.ut  who  has  still  a  knowl- 

been  attached.    As  a   mere  abstract  edge  and  a  name  with  which  to  begin 

right,  having  no  reference  to  any  partic-  business  anew,  must,  if  he  has  been 

ular  person  or  property,  it  is  conceded  adjudged  a  bankrupt,   be  content  to 

that  it  cannot  exist,  and  so  cannot  pass  leave  with  his  assets  his  brains  and  his 

by   an  assignment,   or  descend    to   a  character.    .    .    .    The  property  which 

man's  legal  representatives."  See  Sam-  he  had  acquired  belongs  to  his  credit- 

uel  V,  Berger,  4  Abb.  Pr.  (N.  Y.  Su-  ors,   but  the  name  and   whatever  of 

preme  Ct.)  88;  34  Barb.  (N.  Y.)  163;  character,  good  or  bad,  belonging  to 

Partridge  v,  Menck,  2  Barb.  Ch.  (N.  it,  and  which  he  has  himself  made,  are 

Y.)    loi;   47    Am.   Dec.   281;  i  How.  his,  and  must  so  continue  to  be  until 

A  pp.  Cas.  (N.  Y.)  547;  Howe  v.  Sear-  he  voluntarily  parts  with  them.     He 

ing,  10  Abb.   Pr.  (N.  Y.  Super.  Ct.)  has  the  right  to  make  any  extract  he 

264;  Edleston  v.  Vick,  23  Eng.    L.  &  pleases,  and  to  tell  the  public  by  the 

£q.   51;   Marsh   v,   Billings,  7   Cush.  use  of  his  own  name  that  the  prepara- 

(Mass.)  322;  54  Am.  Dec.  723;   Bury  tion  is  his,  and  not  that  of  another,  and 

v.  Bedford,  33  L.  J.  N.  S.   Ch.  465;  neither  the  plaintiff  nor  any  other  per- 

Cooper  V.  Hood,  26  Beav.  293.  son  can  place  that  name  upon  a  prep- 

1.  In  Milliken  v.  Dart,  26  Hun  (N.  aration  not  his,  against  his  will,  and 
Y.)  24,  Davis,  P.  J.,  said :  **  That  is,  in  deprive  him  of  the  use  thereof." 
substance,  that  the  defendant  Dart,  In  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
one  of  the  assignors,  has,  since  the  N.  Y.  226;  19  Am.  Rep.  278,  Dwight, 
making  of  the  assignment,  used  and  C,  said:  **  A  trade-mark,  or  a  desig- 
claimed  to  own  a  trade-mark  which  nation  of  one's  trade,  may  thus  be  sold 
should  have  been  assigned.  In  respect  by  order  of  the  court,  whether  it  be  at- 
of  that  it  is  enough  to  say,  that  if  the  tached  to  a  new  business  or  to  one  long 
trade-mark  was  assignable  property,  it  existing.  In  such  case,  *good-wiir  and 
is  assigned  by  the  assignment,  and  the  trade-marks  are  governed  by  similar 
title  to  it  is  wholly  vested  in  the  as-  rules.  In  Bradbury  v,  Dickens,  27 
signee.  A  subsequent  use  of  it  by  Beav.  53,  on  the  dissolution  of  a  part- 
Dart,  under  a  claim  that  it  is  not  as-  nership,  the  title  of  a  magazine,  *House- 
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marks  and  the  proper  names  of  individuals ;  the  former  will  as  a 
general  rule  pass ;  the  latter  will  not,  without  express  contract.* 

hold  Words,*  was,  by  order  of  the  court,  contemplation  of  the  parties,  and  the 

put  up  at  auction  and  sold.    The  court  evidence,   to  say  the  least,   leaves  it 

said  that  property-  in  a  literary  period-  doubtful  whether  the  firm,  at  the  time 

ical  like  this  is  confined  purely  to  the  said  assignment  was  made,  had  any 

mere  title,  and  that  forms  part  of  the  property  rights  of  that  character.   We 

partnership  assets  and  must  be  sold  for  therefore  think  that  the  intention  on 

the  benefit  of  the  partners,  if  of  any  the  part  of  Hazelton  to  divest  himself 

value.     The  decree  ordered  the  sale  of  of  the  right  to  use  his  own  name  in  any 

the  right  to  use  the  name  of  the  period-  business  in  which  he  might  see  proper 

ical  and  the  right  to  publish  under  the  to  engage,   is   not  shown   with    such 

same  name  and  title,  any  periodical  or  clearness  and  certainty  as  would  justify 

other  work,  whether  in  continuance  of  the  courts  in  undertaking  to  enforce  it. 
said   periodical  called  '  Household        In  Thyme  v.  Shove,  45  Ch.  Div.  577, 

Words,'  or  otherwise,  as  the  purchaser  Stirling,  J.,  said  :  **  This,  then,  is  a  case 

might  think  fit."  in  which  upon  the  sale  of  the  business 

1.  In  Hazelton  Boiler  Co.  v.  Tripod  there  was   no  express   assignment  of 

Boiler  Co.,  143  111.  494,  Dailey,  C.  J.,  the  right  to  use  the  name  of  the  former 

said  :  "  All  the  witnesses  agree  that  in  owner  of  it.    .    .    .     He  has  assigned 

the  negotiations  which   led  to  the  ex-  the  good-will  of  his  business  to  the  de- 

ecution  of  said  assignment,  no   men-  fendant;  and  by  virtue  of  that  assign - 

tion  whatever  was  made  of  the  subject  ment  the  defendant,  in  carrying  on  the 

of  trade- marks,  trade  names,    or  the  business,  has  the  right  to  use  the  name 

good-willof  the  business  as  a  portion  of  the  assignor  for  the  purpose  of  show- 

of  the  assets  within  the  contemplation  ing  that  the  business  is  the  business 

of  the  parties.     None  of  these  matters  formerly   carried  on  by  the  assignor; 

were  discussed  or  apparently  thought  and  he  has  the  full  right  so  to  use  it, 

of,  and  the  present  contention  is  based  subject  to  this :  that  he  must  not  exer- 

solely  upon  the  claim  that  the  term  cise  that  right  so  as  to  expose  the  as- 

*  assets '  of  said  business  is  sufficiently  signor  to  any  liability  by  holding  him 

broad  to  include  all  possible  property  out  to  be  the  real  owner  of  the  business, 

rights  to  which  Hazelton,  as  a  member  That  is  the  only  limit  of  the  defendant's 

of  said  firm,  was  in  any  way  entitled,  right  to  use  the  plaintiffs  name." 
and  so  must  be  deemed  to  have  in-        In  Mattingly  v.  Stone  (Ky.  1890),  14 

eluded  trade-marks  and  trade  names,  if  S.    W.    Rep.  47,   Holt,  J.,  said:    ''A 

the  firm,  as  a  matter  of  fact,  had,  up  to  trade -mark  proper  is  of  value,  and  a 

that  time,  become  entitled  to  any  such,  subject    o  f  commerce.     1 1    therefore 

.    .    .     The  transfer  of  the  exclusive  passes   to  the  assignee  of  a  bankrupt 

right  to  the  use  of  said  name  is  sought  owner.     But  a  distinction  is  to  be  taken, 

to  be  made  out  from  the  mere  fact  that  it  seems  to  us,  between  such  a  case,  and 

said  instrument  assigned  all  the  assign-  the  use  of  a  person's  name,  merely, 

or's  interest  in  the  assets  of  the  busi-  which  may  be  valuable  on  account  of 

ness,  and  trade-marks  and  trade  names,  his  honesty  or  skill.    He  may,  by  volun- 

if  such  there  were,  are  claimed  to  have  tary  sale  or  transfer,  assign   the  right 

been  a  part  of  the  assets  assigned.  The  to  use  his  knowledge  or  name;  but  we 

right  of  a  man  to  use  his  own  name  in  are  at  a  loss  to  know  how  his  right  to 

connection  with  his  own  business  is  so  use  them  can  be  taken  from  him  by  a 

fundamental  that  an  intention  to  en-  judicial  proceeding.    They  remain  to 

tirely  divest  himself  of  such  right  and  the  bankrupt  as  his  capital  for  a  new 

transfer  it  to  another  will  not  readily  beginning." 

be    presumed,    but    must    be    clearly        In  Frazer  v,  Frazer  Lubricator  Co., 

shown.     Where    it   is  so    shown,  the  121    111.   147,   Mulkey,  J.,  said:   **The 

transaction  will  be  upheld.  But  it  will  principle  seems  to  be'  well  settled,  that 

not  be  sustained  upon  doubtful  or  un-  where  a  party  sells  out  an  established 

certain  proof.     All  the  circumstances  business,   and  with  it  his  own  name, 

surrounding  the  execution  by  Hazel-  to   be  used  in   connection   with   such 

ton  of  the  assignment  of  his  interest  in  business,  he  cannot  afterwards  resume 

the  business  tend  to  negative  the  as-  it  in  carrying  on   the  same  business, 

sumption  that  any  property  in  a  trade-  Gillis  v.  Hall,  Cox's  Am.  Trade-Mark 

mark  or  a  trade  name  was  within  the  Cases    596;     Witt    v,  Corcoran,  Cox 
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Man.  423;  Charton  ?».  Douglas,  Cox  In   Howe  v.    Searing,  10  Abb.  Pr. 

Man.  172;  Ayer  v.  Hall,  3  Brew.  (Pa.)  (N.  Y.  Super.  Ct.)  264,  Hoffman,  J., 

509;  Probasco  v.  Boujron,  i  Mo.  App.  said :  "  The  first  and  the  most  impor- 

241;  Filkins  v.  Blackman,  13  Blatchf.  tant  question  in  the  cause  is,  what  right 

(U.  S.)  440.'*  passed   to  Baker,  under  the  sale  and 

In  Levy  v.  Walker,  10  Ch.  Div.  436,  transfer  to  him,  in  January,  1852,  of  the 

Hall,  V.  C,  said:    "It  seems  to  me  leasehold  premises,  stock,  and  trade, 

that  the  question  whether  *  good- will '  with  the  *•  good-will  of  the  business  of 

does  ordinarily  include  the   right  to  baking,  now  or  heretofore  carried  on 

use  the  name  of  a  living  person,  should  by  me  in  the  city  of  New  York.*    The 

receive  one  general  answer,  viz. :  that  authorities  referred  to,  do  in  general 

it  does  not.*'  describe  the  good -will  of  a  trade  '  as  a 

In  Scott  V,  Rowland,  20  W.  R.  508,  probability  that  the  old  customers  will 

Wickens,   V.   C,  said:    "That    even  resort  to  the  old  place.'     .     .    .    The 

assuming  the  good- will  had  been  ef-  judgment  in  Crutwell  v.  Lye,  17  Ves. 

fectually   assigned   to   the  defendant,  346,  distinctly  admits,  that,  although 

it  would  be  a  question  whether  that  you   may  set   up  a   similar   business, 

would  give  him  the  right  of  using  the  you  are  not  entitled,  when  you  have 

plaintiff's  name;   as  expressed   in  sold  the  good- will  of  the  business,  to 

Churton  v,  Douglas,  Johns.  174."  represent  that  you  are  continuing  the 

In  Hudson  v.  Osborne,  39  L.  J.  Ch.  identical  business;  not  to  say  that  you 
79,  James,  V.  C,  said :  "  It  has  been  are  the  owner  of  that  which  you  have 
settled  that  there  is  no  implied  cove-  sold."  In  the  foregoing  case  it  was  said 
nant  of  any  kind  in  the  sale  by  an  in-  by  Moncrief^  J,,  dissentiH^:  ^'  Whether 
dividual  himself  of  the  good-will  of  or  not  the  term  *  good- will,'  under  all 
his  business;  but  it  seems  to  be  settled  circumstances,  includes  the  name  under 
that  a  trader,  whose  business  and  the  which  the  business  originated  or  was 
good- will  of  whose  business  has  been  continued,  or  became  a  thing  of  spe- 
sold  by  himself  or  by  any  person  de-  cific  value,  is  not  in  the  present  in- 
riving  title  under  him,  has  no  right  to  stance  necessary  to  determine.  .  .  . 
represent  himself  as  carrying  on  that  The  plaintiff  adopted,  appropriated, 
identical  business ;  he  has  no  right  and  used  the  words  or  name  *  Howe's 
to  use  the  trade- marks,  which  were  Bakery,'  and  by  that  name  his  estab- 
the  marks  of  that  business,  or  by  the  lishment  4>ecame  known,  and  was  ex- 
the  use  of  the  name,  or  of  a  title  of  the  tensively  patronized,  and  was  a  thing 
firm,  to  represent  himself  as  being  the  having  specific  value.  The  plaintiff 
continuer  of  that  identical  business  so  avers  in  his  complaint.  .  .  .  The 
which  was  sold.  I  think  that  a  man,  name  or  "words, '  Howe's  Bakery,'  was 
who  has  sold  the  house  which  is  known  nothing  but  a  trade-mark,  and  as  such, 
as  Osborne  House,  and  the  business  is  now  sought  to  be  protected  b^'  the 
which  is  known  as  the  Osborne  House  plaintiff.  The  name  or  trade-mark 
business,  has  no  right  to  resume  that  passed  by  the  assignment  and  transfer 
name,  which  can  only  be  resumed  for  of  the  *  good- will,'  and  if  it  was  not  the 
the  purpose  of  deceiving  the  public  thing  itself,  it  was  an  integral  part 
into  the  belief  that  his  present  busi-  of  it." 

ness  is  the  same  business  as  his  former  In  Churton  v.  Douglas,  1  Johns.  174; 
one.  He  has  no  right  to  use  the  28  L.  ].  Ch.  841,  Wood,  V.  C,  said: 
words  *  Osborne  House.'  I  think  that  "There  are  cases  every  day  in  tliis 
hardly  lies  in  the  mouth  of  these  de-  court  with  regard  to  the  use  of  the 
fendants  to  say,  it  was  their  own  name ;  name  of  a  particular  firm,  connected 
the  house  was  sold;  if  Osborne  had  generally,  no  doubt,  with  the  question 
sold  it  himself,  with  the  brass  plate,  of  trade-mark.  But  the  question  of 
then  I  don't  think  he  would  have  had  trade^mark  is  in  fact  the  same  ques- 
a  right  to  complain  of  the  continuance  tion.  The  firm  stamps  its  name  on  the 
of  the  ornaments  of  the  house,  and  articles.  It  stamps  the  name  on  each 
there  was  no  obligation  on  the  part  of  article,  as  a  proof  that  they  emanate 
the  purchaser  to  remove  that  brass  from  that  firm;  and  it  becomes  the 
plate  with  the  word  '  Osborne '  upon  known  firm  to  which  applications  are 
it.  It  could  not  have  been  done  with-  made,  just  as  much  as  when  a  man  en- 
out  some  expense,  and  it  is  not  by  any  ters  a  shop  in  a  particular  locality, 
means  an  uncommon  thing  for  persons  And  when  you  are  parting  with  the 
buying  a  business  to  continue  the  good- will  of  a  business,  you  mean  to 
name  they  find  there."  part  with   all  that    good    disposition 
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4.  Assignment  for  Benefit  of  Creditors. — A  general  assignment  for 
the  benefit  of  creditors  of  all  the  assets  of  a  trade-mark  owner, 
will  operate  to  transfer  the  trade-marks,  provided  they  are  not  of 
such  a  personal  nature  as  to  be  inseparably  attached  to  the 
owner,  and  necessarily  indicate  his  personality  and  skill,  and  pro- 
vided, also,  that  the  business  which  comes  into  the  hands  of  the 
assignee  can  be  sold  as  a  going  business,  so  that  the  trade-mark 
may  be  used  by  the  purchaser  to  indicate  to  the  public  the  same 
facts  as  formerly.  But  the  trade-mark  cannot  be  sold  as  an  ab- 
stract right  disassociated  from  any  particular  business  or  goods.^ 

which  customers  entertain  towards  the  term  *  good-will,'  namely,  the  custom 
house  of  business  identified  by  the  which  is  drawn  to  the  business,  in  the 
particular  name  or  firm,  and  which  belief  that  it  is  in  continuation  of  the 
may  induce  them  to  continue  giving  business  established  under  the  name 
their  custom  to  it.  You  cannot  put  it  of  John  Douglas  &  Co.  The  constant 
anything  short  of  that.  That  the  name  repetition,  on  the  outside  of  shops,  of 
is  an  important  part  of  the  good-will  the  words  *  old  established  business,* 
of  a  business  is  obvious,  when  we  con-  '  established  in  such  and  such  a  year,' 
sider  that  there  are  at  this  moment  and  the  like,  shows  there  is  a  consider- 
large  banking  firms,  and  brewing  firms,  able  degree  of  attraction  in  a  long-con- 
and  others,  in  this  metropolis,  which  tinned  firm.  And  the  words  now  in 
do  not  contain  a  single  member  of  the  question,  *  late  John  Douglas  &  Co.,' 
individual  name  exposed  in  the  firm,  amount  in  effect  to  a  declaration, '  This 
That  being  so,  it  appears  to  me  that,  is  the  business  established  so  long  ago 
when  the  defendant  parted  with  the  under  the  firm  of  *'John  Douglas  & 
good-will  of  this  business  to  the  plain-  Co.,"  and  we  are  the  persons  who  car- 
tiffs,  he  handed  over  to  them  all  the  ry  on  that  business.' " 
benefit  that  might  be  derived  from  1.  In  Fish  Bros.  Wagon  Co.  v.  La 
holding  themselves,  not  as  the  persons  Belle  Wagon  Works,  82  Wis.  546, 
interested  in  that  particulai'  business,  Cassoday,  T.f  said  :  *^  It  is  true  that 
which  business  had  been  identified  as  one  of  the  functions  of  a  trade-mark  is 
being  carried  on  by  the  particular  to  point  out  the  true  ownership  of  the 
firm.  When  once  that  sale  had  taken  goods  or  articles  to  which  it  is  applied, 
place,  no  person  other  than  the  plain-  and  that  the  words  *  Fish  Bros.'  and 
tiffs  could  have  any  right  to  describe  *  Fish  Bros.  &  Co.'  partially  ceased  to 
himself  as  '  late  John  Douglas  &  Co.'  perform  that  oflfice  when  Mr.  Case  be- 
Certainly  the  defendant  could  have  no  came  the  ostensible  owner  or  mort- 
such  right.  The  name  of  the  firm,  gagee,  and  still  more  so  when  the  legal 
<  John  Douglas  &  Co.,'  had  become  a  title  passed  to  the  receivers,  respec- 
name  well  known.  The  business  was  -tively,  and  finally  became  extinct  when 
identified  by  that  name.  And  the  de-  the  property  and  assets  became  vested 
fendant,  having  assigned  all  his  share  in  the  plaintiff;  but  such  extinction  did 
in  the  good- will  of  the  business  identi-  not  prevent  those  words  from  perform- 
fied  as  that  formerly  carried  on  by  ing  the  two  other  functions  of  a  trade- 
John  Douglas  &  Co.,  was  not  entitled  mark  mentioned.  .  .  .  Upon  the 
to  represent  himself  to  the  world  as  facts  in  this  case,  as  found  in  the  fore- 
carrying  on  that  business.  He  parted  going  statement,  and  the  law  appli- 
with  all  right  so  to  represent  himself  cable,  we  are  constrained  to  hold  that 
when  he  sold  all  his  share  in  the  good-  the  plaintiff  acquired  the  good-will  of 
will.  It  is  not  as  if  he  were  calling  the  business,  including  the  right  to 
himself  *John  Douglas'  alone,  and  use  the  picture  and  words  mentioned 
carrying  on  a  similar  business  under  as  trade-marks,  notwithstanding  they 
that  name,  and  endeavoring  to  attract  were  not  specifically  named  in  any  of 
the  custom  to  himself  under  that  name  the  transfers  or  conveyances  to 'the 
by  his  own  ability ;  but  he  represents  plaintiff.  Menendez  v.  Holt,  128  U. 
himself  as  carrying  on  the  identical  S.  514.  To  the  same  effect,  Merry  v, 
business;  and  by  so  doing  he  is  at-  Hoopes,  iii  N.  Y.  415;  In  re  Well- 
tracting  to  himself  that  custom  which  come's  Trade-Mark,  32  Ch.  Div.  213; 
emphatically   must   be   meant  by  the  Hoxie  v,  Chaney,  143  Mass.  592 ;  58 
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Am.  Rep.  149;    Witthaus  v.  Braun,  44  its  own  meaning,  nor  by  association, 

Md.  303;  22  Am.  Rep.  44;  Morgan  v.  does  it  indicate  the  personal  origin  or 

Rogers,  19  Fed.  Rep.  596."  ownership  of  the  article  to  which  it  is 

In  Warren  v,  Warren  Thread  Co.,  affixed.    It  does  not  seem  to  give  no- 

134  Mass.  247,   Morton,   C.  }.,  said:  tice  who  was  the  producer.    It  could 

"The  demurrer    raises    the  question  be  applied  by  him  with  truth,  to  his 

whether,  notwithstanding    the    insol-  goods  only  while  he  was  the  owner  of 

vency  proceedings,  the  plaintiff  retains  the  distillery  named,  and  then  only,  not 

the  exclusive  right  to  the  use  of  the  to  all  whisky  •  of  his  manufacture,  but 

trade- marks.    It  is  apparent  upon  in-  only  to  that  actually  produced  at  that 

spection  that  these  are  not  mere  per-  distillery.    It  can  now  be  used  without 

sonal  trade- marks,  the  use  of  which  by  practicing  a  deception  upon  the  public 

any   other   person   than  the   plaintiff  only  by  the  defendants.     It  points  only 

would  operate  as  a  fraud  upon  the  pub-  at  the  place  of  production,  not  to  the 

lie.     His  name  does  not  appear  upon  produce.    If  a  trade-mark  at  all  in  any 

any  of  them  except  one,  and  in  that  it  lawful  sense,  it  is  only  in  its  use  in 

is  a  subordinate  part  of  the  trade- mark,  connection   with  the  article  which  it 

They  are  all  designs  or  symbols  desig-  truthfully    describes;    that   is,  whisky 

nating  the  place  or  the  establishment  which  is  actually  manufactured  at  the 

at  which  the  thread  is  manufactured.  Old  Oscar  Pepper  Distillery,  in  Wood- 

and  not  implyinff  any  peculiar  personal  ford  county."  See  also  Hall  v.  Barrows, 

skill  in  the  plaintiff  as  the  manufac-  4  De  G.  J.  &  S.  157;  Motley  v.  Down- 

turer,  or  importing  necessarily  that  it  man,  3  Myl.  &  C.  i;  Kidd  v.  Johnson, 

is  manufactured  by  him.    .    .    .     Upon  100  U.  S.  617. 

the  authorities,  and  upon  principle,  it  In  Matter  of  Swezey,  62  How.  Pr. 
is  clear  that,  before  his  insolvency,  the  (N.  Y.  C.  PI.)  215,  van  Hoesen,  J., 
plaintiff  had  a  property  in  his  trade-  said :  "The  examination  is,  as  I  under- 
marks  which  would  be  protected  by  stand  it,  to  ascertain  whether  or  not 
the  law,  and  which  he  had  the  right  to  certain  property,  called  a  trade-mark, 
sell  and  assign,  at  least  in  connection  belongs  to  the  assigned  estate.  That 
with  his  business  and  establishment,  can  only  be  determined  by  learning 
The  insolvent  law  provides  that  *  the  the  facts  which  ^ive  the  trade-mark  its 
assignment  shall  vest  in  the  assignee  value.  If,  as  Chief  Justice  Daly  said 
all  the  property  of  the  debtor,  real  and  in  the  Hegeman  case,  this  trade-mark  is 
personal,  which  be  could  have  lawfully  made  valuable  simply  because  the  pub- 
sold,  assigned  or  conveyed.*  Gen.  Sts.,  lie  believes  that  Dart's  personal  skill, 
ch.  118,  §  44.  Under  this  statute,  all  experience,  and  peculiar  knowledge 
the  plaintiff's  property  which  he  could  impart  to  the  fabric  a  perfection  which 
assign  passed  to  his  assignee.  It  in-  it  would  not  possess  if  made  by  any 
eludes,  est  vi  termini^  his  manufactur-  other  person,  it  does  not  belong  to  the 
ing  establishment,  machinery,  tools  assigned  estate.  If,  on  the  other  hand, 
and  fixtures,  manufactured  goods,  and  the  trade-mark  indicates  a  certain  fine- 
the  right  to  use  the  trade-marks  in  ness  or  quality  in  the  goods,  and  does 
connection  with  the  establishment  and  not  owe  its  value  to  the  public  belief 
goods.  It  necessarily  foHows  that  he  in  the  peculiar  skill  of  the  manufac- 
has  no  exclusive  right  to  use  these  turer  individually,  it  will  be  part  of 
trade-marks,  and  no  ground  for  main-  the  assigned  estate,  and  will  go  to 
taining  this  bill.''  those  who  buy  the  factory  which  has 

In  Pepper  v.  Labrot,  8  Fed.  Rep.  29,  heretofore  produced  the  fabric.    .    .    . 

Matthews,  C.  J.,  said  :    "The  com-  A  trade-mark  may  be,  and  often  is, 

plainant  having,  upon  his  own  petition,  transferred  in  invitum  by  proceedings 

been  declared  a  bankrupt,  filed  the  re-  in  bankruptcy." 

quired  schedule  of  his  assets  and  liabili-  In  Hudson  v,  Osborne,  39  L.  J.  Ch. 

ties,  in  which  he  described  the  tract  of  79,  James,  V.  C,  said :  "I  think  this 

land  inherited  from  his  brother  as  in-  case  is  governed  by  the  caseof  Churton 

eluding  the  *  Old  Oscar  Pepper  Distil-  v.  Douglas,  Johns.  174.     I  take  it  that 

lery;'  and  as  such  it  was  known  at  the  in   substance   there   is   no  distinction 

time  the  title  became  vested  in  the  de-  between  a  sale  by  a  man  himself  of  his 

fendants  (who  purchased  from  the  as-  business  and  the  good-will  of  it,  and 

signee  in  bankruptcy).    .    .    .    Amos-  the  sale  by  the  assignees  in  bankruptcy 

keag  Mfg.  Co.  v.  Trainer,  loi  U.  S.  51;  of  all  a  bankrupt's  assets  of  every  kind. 

Delaware,  etc..  Canal  Co.  v.  Clark,  13  His    business    and    the    good-will  of 

Wall.  (U.  S.)  322.    .    .    .    Neither  by  that  business    become    vested   in   his 
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assignees,  and  could  be  properly  sold  the  very  same  road;  and  I  cannot  say, 

by  them  for  the  purpose  of  making  that  any  of  those  interests,  which  a 

good,  so  far  as  those  assets  go,  the  debts  bankrupt  is  supposed  to  have  by  the 

^hich  he  owes  to  his  creditors,  and  effect  of  his  certificate,  or  in  the  sur- 

they  have  a  right  to  sell  everything  plus  of  his  estate,  after  payment  of  his 

which  he  himself  could  sell."  debts,  form  a  principle,  upon  which  he 

In  Bury  v,  Bedford,  33  L.  T.   N.    S.  should    not    be    permitted   to   engage 

Ch.  465,  Turner,   L.   J.,   said:  '*That  again  in  the  like  trade;  which,  in  this 

whatever  interest  the  defendant,  John  sort  of  case,  is  materially  distinguished 

Bedford,  had  in  the  mark,  or  in  the  use  from    the    same  trade.     In    Hogg  r. 

of  it  (whether  as  partner  during  the  Kirby,  the  defendant's  magazine,  be- 

continuance    of    the    partnership,    or  ing  published  as  a  continuation  of  the 

during  his  life  after  its  determination,  plaintiff 's,  was  the  same.     Supposing 

or  after  the  deaths  of  the  partners,  if,  the  bankrupt,  therefore,  not  to  have 

as  contended  on  his  part,  he  was  then  had  any  other  interest,  there   is  no 

alone  entitled  to  it),  passed  tothetrus-  principle  upon  which  this  court  could 

tees  under  the  creditors'  deed,  for  by  hold,  that  he  should  not  engage  in  the 

that  deed,  not  only  the  joint  estate  of  direct  trade,  by  the  same  road.     .    .    . 

the  partners,  but  the  separate  estate  of  The  bankrupt    advertises,  that  he  is 

each  of  them,  was  passed  to  the  trus-  reinstated   in   the  carrying  business; 

tees.'"  and,  though  that  expression  may  have 

In  Edleston  v.  Vick,  23  Eng.  L.  &  a  tendency  to  misconception,  yet  he  is, 

Cq*    5i»    Wood,    V.    C.,  said  :.  "  But,  in  a  fair  sense,  reinstated,  if,  being  at 

whether  the  plaintiff  himself  ever  had  liberty,  he  has  availed  himself  of  that 

any   interest  in   the  letters-patent  or  situation  to  set  up  again  that  carrying 

not,  it  appears  that  Taylor,   when  he  business.     It  amounts  to  no  more  than 

left   the  concern,   made    over    to  his  that  he  asserts  a  right  to  set  up  thii 

partner,  Shuttle  worth,  along  with  the  trade;  and  has  set  it  up,  as  tlie  like, 

business,   and   included  in  the   price,  but  not  the  same,  trade  with  that  sold ; 

the   right  to  use,  not  the   patent    by  taking  only   those   means,   which  he 

name,  but  the  name  of  the  business,  had  a  right  to  take,  to  improve  it ;  and 

Shuttleworth     and   Taylor  had    been  there  is  no  fact,  amounting  to  fraud, 

joint    owners     of    the    letters- patent,  upon    the    contract     made    with    the 

Shuttleworth,  under  that  assignment,  plaintiff.  The  question  whether,  under 

carried  on  the  business  alone  under  the  the  circumstances,  the  plaintiff  is  to 

name  of  Taylor  &  Co.,  up  to  his  bank-  carry  the  agreement  into  execution,  if 

ruptcy  in  1039.     ^^^  assignees  do  the  the    assignees   have  taken   from   him 

same  thing  for  a  time,  and  then  they  actively  the  benefit  of  that  contract,  is 

make  over  to  the  present  plaintiff,  for  very  different ;  but,  whatever  opinion 

value,  the   right  of  carrying  on   the  may  be  held  upon  this  transaction,  in 

trade,  and  of  using  a  variety  of  plates  that  view  of  it,  I  do  not  see  the  fraud, 

and  engravings  and  drawings  relating  upon  which,  as  a  judge  in  equity,  I 

to  the    trade    and   trade-marks,    and  can  lay   my   hand ;    and   I   dare  "not, 

which  were  in  the  custody  of  the  as-  from  this  place,  so  deal  with  it." 

signees ;  and  the  plaintiff  has  accord-  In  Longman  v.  Tripp,  a  Bos.  &  P. 

ingly  carried  on  such  business  and  used  N.   R.  67,  Sir  James  Mansfield,  C.  J.^ 

the  plates,  etc.,  ever  since,  for  a  period  said  :  "  As  to  the  question,  whether  the 

of  more  than  eleven  years.     He  has,  right  to  this  newspaper  passed  under 

therefore,  clearly  established  his  right  the  assignment,  can  any  case  be  found 

to   this  particular  form   of  engraving  in  which  it  has  been   held,   that  prop- 

upon   the   wrapper  and    the    interior  erty  of  this  description  would  not  pass 

sheet."  under  a  commission  of  bankrupt  ?    I 

In  Crutwell  v.  Lye,  17  Ves.  336,  remember  a  case  before  Lord  Mans- 
Eldon,  Lord  Chancellor,  said  :  "  It  is  field,  in  which  the  advantage  of  a  news- 
necessary  first  to  consider,  whether  walk  was  held  to  be  assets  upon  a  plea 
the  sale  under  bankruptcy  of  lot  No.  i,  of  plene  adminisiravit^  and  I  dare  say 
and  the  good-will  belonging  to  those  that  such  an  interest  has  often  been 
premises,  or  the  trade  established  up-  sold  under  commissions  of  bankrupt, 
on  them,  would,  if  there  was  nothing  If  the  interest  in  question  did  not  vest 
more,  upon  any  principle,  prevent  the  in  the  assignees,  then  the  right  is  not 
bankrupt's  immediately,  by  the  assist-  gone,  and  the  sale  of  the  assignees  is  of 
ance  of  his  friends,  again  setting  up  no  consequence.  Perhaps  the  reason 
the  trade  from  Bristol  to  London,  by  why  no  case  upon  the  subject  is  to  be 
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5.  Snooefdon  by  Inheritance. — A  trade-mark  may  pass  by  inherit- 
ance to  the  heirs  at  law  of  the  original  owner,  provided  they  are 
his  successors  in  business.  The  legal  successor  in  business  in 
any  case  will  take  the  trade-mark,  whether  by  survivorship  among 
partners,  or  by  transfer  or  succession  of  the  business,  by  any  legal 
method.  The  executors  of  a  deceased  trade-mark  owner  will 
also  succeed  to  the  right  to  employ  the  trade-marks,  provided 
they  continue  to  conduct  the  business  formerly  carried  on  by  the 
owner  of  the  marks,  and  in  winding  up  the  estate  they  may  sell 
the  business  and  transfer  the  marks  with  it,  provided  the  marks 
are  not  of  a  personal  nature,  and  are  susceptible  of  being  used 
by  the  successor  without  misrepresentation.* 

6.  Licenie  to  Use  Tra4e-Mark. — As  a  general  rule,  a  valid  license 
cannot  be  granted  for  the  use  of  a  trade-mark.  This  rule  is  based 
upon  the  principle  that  a  trade-mark  must  indicate  the  ownership 
and  origin  of  the  goods,  and  having  once  become  associated  with 
the  product  of  an  individual  or  person,  to  permit  the  use  of  the 
same  mark  by  several  persons,  even  by  authority  of  the  owner, 
would  be  to  authorize  a  fraud  and  deception  upon  the  public 
by  representing  goods  made  by  the  licensee  as  emanating  from  the 
original  adopter  of  the  mark.  This  rule,  however,  is  not  without 
exceptions.  Thus,  the  manufacturer  of  a  patented  article,  upon 
which  a  trade-mark  is  employed,  in  selling  the  patented  article, 
gives  an  implied  license  to  all  subsequent  purchasers  to  deal  in 
the  article  itself  and  to  sell  it  under  the  same  trade-mark. 

found,  18  because  the  point  has  never  Am.  Rep.  44;  Fulton  v.  Sellers,  4 
been  doubted."  And,  in  the  same  case,  Brew.  (Pa.)  22;  Leather  Cloth  Co.  v. 
Rooke,  J.,  said:  "If  the  right  which  American  Leather  Cloth  Co.,  11  H. 
the  bankrupt  had  in  this  paper  were  L.  Cas.  542 ;  Carmichel  v,  Latimer,  1 1 
assignable  by  deed,  it  passed  under  the  R.  L  409;  23  Am.  Rep.  481 ;  Filkins 
assignment  of  the  commissioners."  v,  Blackman,  13  Blatchf.  (U.  S.)  444." 
1.  In  Hegeman  t;.  Hegeman, 8  Daly  In.  Marshall  v,  Pinkham,  52  Wis. 
(N.  Y.)  I,  Daly,  C.  J.,  said:  "  It  has  572;  38  Am.  Rep.  756,  Cassoday,  J., 
also  been  held,  in  several  cases,  that  •  said :  "  It  is  equally  clear  that  any  of 
where  a  trade- mark  or  a  name,  or  a  the  Marshall  childfren,  or.  any  other 
trade- mark  and  name  united,  has  been  person  by  the  name  of  Marshall,  hav- . 
used  and  recognized,  as  denoting  that  ing  acquired  a  knowledge  of  the  com- 
the  article  is  made  at  a  particular  es-  pound,  had  a  perfect  right  to  manu- 
tablishment,  the  name  used  being  that  facture  and  sell  it,  by  himself  or  others, 
of  the  proprietor  of  the  establishment,  in  his  own  name,'  even  against  the  pro- 
as '  Stilman's  Mill'  (Carmichel  v.  test  of  old  Samuel  Marshall,  provided 
Latimer,  1 1  R.  I.  409;  23  Am.  Rep.  he  did  not  do  it  in  such  way  as  to  be 
481),  that  those  who  succeed  to  the  es-  likely  to  mislead  ordinary  purchasers, 
tablishment,  such  as  his  heirs,  next  of  proceeding  with  ordinary  caution,  into 
kin,  or  his  successors  in  interest,  may,  the  belief  that  they  were  purchasing 
in  carrying  on  the  establishment  there-  the  liniment  manufactured  and  sold  by 
after,  there  being  no  statutory  enact-  old  Samuel  Marshall  himself." 
ment  to  the  contrary,  continue  to  use  The  name  of  a  person,  in  connection 
the  same  name  and  trade- mark,  with-  with  other  marks,  may  form  proper 
out  any  reference  to  their  derivative  subject-matter  for  trade- mark  registra- 
title,  for  nobody  is  thereby  deceived,  tion  by  the  business  successors  of  such 
as  they  get  the  same  article  and  from  person.  Bx  /.  Frieberg,  87  P.  &  S., 
the  same  place  as  they  got  it  before.  Am.  Trade-Mark  Cases ;  20  Pat.  Off. 
Witthaus   V.   Braun,  44   Md.  303;   22  Gaz.  1164. 
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In  all  cases  where  the  good-will  of  a  business  is  purchased,  and 
the  trade  names  or  trade-marks  are  of  a  nature  indicating  the  per- 
sonalty of  the  original  founder  of  the  business,  the  use  of  the 
marks  by  the  purchaser  will  always  be  by  the  license  of  the  orig- 
inal founder,  and  unless  this  is  expressly  made  irrevocable  by 
contract,  it  may  be  terminated  at  the  will  of  the  original  founder 
of  the  business  whose  name  is  used  in  connection  with  it.^ 

ym.  Pabthebshifs^I.  Trade-Hark  of  Individual  Entering  Firm ; 
Bights  of  Firm  Therein. — The  rights  of  a  firm  in  the  trade-marks 
of  a  member,  which  were  held  and  employed  by  him  before  enter- 
ing the  firm,  will,  in  great  measure,  be  controlled  by  agreement. 
In  the  absence  of  express  agreement,  the  rights  of  the  firm  in 

In  Skinner  v.  Oakes,  lo  Mo.  App.  45,  eludes  a  keeping  of  accurate  accounts 

Thompson,  J.,  said:  ''A  point  is  made  and  the  rendering    of  statements  at 

in    behalf    of  the    defendant,    Annie  specified   periods,    the    fulfillment  of 

Oakes,  that  before  the   plaintiffs  ac-  these  terms  becomes  a  condition  pre- 

quired  the  alleged   right  to  use  the  cedent  to  the  existence  of  the  license, 

name  of  Oakes  in  the  manufacture  of  and  on  breach  the  license  is  termina- 

candles,  she,  by  marrying  with  Oakes,  ble.    Martha  Washington,  etc..  Flour 

had  acquired  a  right  to  use  his  name  Co.  v.  Martien,  44  Fed.  Rep.  473. 
in  the  same  connection,  of  which  the        A  dealer  in  sewing  machines,  who 

plaintiffs  cannot  lawfully  deprive  her.  has  purchased  old  machines   bearing 

There  is  nothing  in  this  point  except  the  trade-mark  of  the  manufacturer, 

novelty.     Peter  Oakes  could  not  con-  will  not  be  restrained  from  selling  them 

fer  upon  Annie  McLaughlin,  by  mar-  with  said  mark.     Singer  Mfg.  Co.  t;. 

rying  her,  any  higher  rights  in  the  use  Bent,  41  Fed.  Rep.  214.     See  Singer 

of  his  own  name  than  he  himself  had.  Mfg.  Cq,   v.  June  Mfg.  Co.,  41    Fed. 

A  son  cannot  acquire  from  his  father  Rep.  208. 

the  right  to  use  his  father's  name  as  a        In  Lockwood  v.  Bostwick,  2   Daly 

trade-mark,  if  the  father  had  parted  (N.  Y.)  521,  Daly,  F.  J.,  said:  **The 

with  the  right  by  contract  (Filkins  v,  defendants  were  simply  the  servants 

Blackman,   13   Blatchf.   (U.   S.)  440),  of  the  company  during  the  period  cov- 

and  we  do   not  see  how  a  wife  could  ered  by  the  agreement.    The  transfer 

stand  in  a   better  position   as   to  the  of   the  wood-cuts  to    the  latter  was 

name  of  her  husband."  simply  to  enable  them   to  place  the 

In  Huwer  v.  Dannenhoffer,  72  P.  &  labels  upon  the  pomade  manufactured 

S.,  Am.  Trade-Mark  Cases ;  82  N.  Y.  br  them  under  the  company's  super- 

499,  Earl,  J.,  said:  "A  trade-mark  is  a  vision,  and  was  not  intended  to,  and 

specie  of  property  which  may  be  sold  did  not,  have  the  effect  of  transferring 

or  transmitted  by  death  with  the  busi-  to  the  defendants  any  property  in  the 

ness  in  which  it  has  been  used.  Leather  trade- mark.    In   fact,  the  defendants 

Cloth  Co.  V.  American  Leather  Cloth  by  their  own  acts  afterward  acknowl- 

Co.,  4  De  G.  J.  &  S.  137 ;  XI  H.  L.  Cas.  edged  the  company's  continuing  own- 

523;  Glen,  etc.,  M^.  Co.  v.  Hall,  61  ership  and  right  to  use  the  trade- mark. 

N.  Y.  226 ;  19  Am.  Rep.  278."  .     .     .     So   far  as  the  object   sought 

See  Leather  Cloth  Co.  v,  American  could  be  attained,  it  would  operate  to 

Leather  Cloth  Co.,  11  H.  L.  Cas.  523.  the  plaintiffs'  detriment  by  diminish - 

1.  Whereadistiller  sells  his  business  ing  the  sale  of  their  articles  in  the 

and  agrees  that  his  name  may  be  em-  market,  and   they  are  entitled  to  be 

ployed  in  connection  therewith  for  a  protected   by  a  court  of  eauity  from 

short  period,  the  purchaser  may,  dur-  this  attempt  on  the  part  ot  rivals  to 

ing  such  period,  employ  the  name  of  deprive  them  of  the  fruits  of  their  in- 

the  founder,  but  the  license  is  termi-  dustty  or  enterprise  in  making  their 

nable  at  the  will  of  the  founder.     Mat-  own  fabric  known  and  recognizable  by 

tingly  V,  Stone  (Ky.  1890),  14  S.  W.  its  distinctive  trade-mark.    There  is  a 

Rep.  47.  right    of    property    in    a    trade- mark 

Where  a  license  for  the  use  of  pat-  which  is  capable  of  being  transferred 

ents  coupled   with  a  trade-mark,  in-  to  another,   and    the  right  and  title 
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such  a  case  will  amount  to  nothing  more  than  a  license,  revocable 
by  the  retirement  of  the  owner  of  the  marks  from  the  firm.^ 

8.  Kighti  of  Members  of  a  Einn  in  the  Trade-Karki  of  the  Fartner- 
■hip. — The  trade-marks  adopted  by  the  firm  to  designate  the 
origin  and  ownership  of  its  goods  are  partnership  assets,  and  all 
the  members  are  entitled  to  their  use,  and  are  interested  in  their 
value  in  proportion  to  their  interest  in  the  firm.* 

3.  Bighti  of  Betiring  Partner. — Where  the  trade-marks  or  trade 
names  of  a  partnership  consist  of  technical  trade-marks  or  trade 
names  other  than  the  name  of  the  retiring  partner,  and  the  retir- 
ing partner,  either  by  express  agreement  or  acquiescence,  permits 

which  the  company  had  to  this  trade-  court,  speaking  through   Mr.  Justice 

mark  passed  to  the  plaintiffs  bjr  the  Field,  held  that  Pike  *'  did  not  place  his 

assignment.*'  interest  in  the  trade-mark  in  the  con- 

1.  In  Filkins  v,  Blackman,  13  Blatchf.  cern  as  a  part  of  its  capital  stock.     He 

(U.  S.)  440,  Shipman,  J.,  said:  *'  When  allowed  the  use  of  it  on  packages  con- 

a  partnership  is  formed  in  regard  to  the  taining  whisky  manufactured  by  them ; 

manufacture  of  the  article  to  which  the  but  it  no   more 'became    partnership 

trade-mark    is    properly  applied,  'the  property  from  that  fact  than  did  the 

trade- mark  of  one  partner,  in  the  ab-  realty  itself,  which  he  also  owned,  and 

sence  of  special  regulations,  becomes  on  which  their  business  was  conducted, 

part  of  the  partnership  property.'  He  was  engaged  in  the  same  business 

Bury  V,  Bedford,  10  ]ur.  N.  S.  503."  before  the  partnership  as  afterwards. 

In  Kidd  v.  Mills,  5  Pat  Off.  Gaz.  and  taking  his  clerks  into  partnership 

3^7,  S.  N.  &  H.  Pike,  when  in  partner-  changed   in    no    respects    beyond   its 

snip  in  Cincinnati  under  the  firm  name  terms,  their  relation  to  his  individual 

of  **  S.  N.  &  H.  Pike,"  adopted  as  trade-  property.    Their  subsequent  conduct, 

marks  for  whisky  the  words  **  Mag-  moreover,  plainly  shows  that  they 

Dolia  "  and  "  Dave  Jones."     In  1854  claimed  no  interest  in  the  trade-mark.^ 

H.  Pike  retired,  and  S.  N.  Pike  carried  In  Bury  v.  Bedford,  4  De.  G.  J.  &  S. 

on  the  business  for  several  years,  some-  352,  Turner,  L.  J.,  said :  "  This  part  of 

times  alone  and  sometimes  in  partner-  the  case    .     .    .    rests,  as  it  seems  to 

ship  with  others.   When  in  partnership  me,  upon  the  simple  question  whether, 

with  one  Kidd,  he  sold  the  premises  on  upon    the  formation  of  a  partnership 

which,  and   the  apparatus,  etc.,  with  with  a  person  entitled  to  the  benefit  of 

which,  the  business  was  carried  on  at  the  trade-mark,  the  trade-mark  does 

Cincinnati,  but  which  were  his  private  not,  in  the  absence  of  express  provi- 

property,   to   Mills,  Johnson   CL  Co.,  sions  in  relation  to  it,  become  an  asset 

giving  them  at  the  same  time  what  pur-  of  the  partnership,  and  in  mv  opinion 

ported  to  be  a  license  to  use  the  brands  it  does,  for  the  whole  trade  is  carried 

used  in  the  business.    Mills,  Johnson  into  the  partnership,  and    the  trade- 

&  Co.  registered  these  brands  as  their  mark  is  but  an  element  of  the  trade." 

trade-marks.    Kidd    &    Co.,  a  firm  This  case  is  followed  on  this  point  in 

which  consisted  of  Kidd  and  one  other  Sohier  v,  Johnson,  1 1 1  Mass.  238. 

surviving   partner  of  '*  S.  N.  Pike  &  2.  Where  two  persons  associated  in 

Co. ,"  applied   for  registration  of  the  business  for  the  manufacture  and  sale 

same  marks.     Interference  was  de-  of  a  commodity  (one  having  been  the 

clared  in  order  to  try  title.     On  these  originator  or  inventor  thereoQ*  jointly 

facts  the   commissioner  decided  that,  adopted  a  trade-mark  for  it,  they  are 

'*  When  Pike  ceased  the  use  of  these  equally  entitled  to  its  use  after  the  dis- 

trade-marks  as  an  individual,  and  con-  solution  of  their  connection;  and  this 

sen  ted  to  their  adoption  and  use  by  the  whether  the  arrangement  constituted  a 

firm  of  which  he  became  a  member,  partnership,  or  whether  one  was  to  re- 

the  right  to  the  trade- mark  passed  to  ceive  a  portion  of  the  profits  of  the 

the  firm."     This  case  was  practically  business  as  a  salary,  provided  the 

reversed  on  this  point  by  Kidd  v,  John-  trade-mark  was  adopted   in   conjunc- 

son,  100  U.  S.617.    The  facts  were  the  tion.    Taylor  v,  Bottim,  5  Sawyer  (U. 

same  as  in  the  above  case,  but   the  S.)  584. 
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the  continued  use  of  the  trade-marks  by  the  firm,  he  will  be  held 

to  have  abandoned  all  rights  in  them  ;  but  where  the  trade-mark 
or  name  consists  of  the  personal  name  of  the  retiring  partner, 
nothing  short  of  an  express  agreement  will  deprive  him  of  the 
right  to  use  his  own  name  in  connection  with  a  similar  business, 
and  as  a  general  rule  he  can  enjoin  his  former  partners  from  the 

further  use  of  his  name  in  any  manner  which  might  involve  him 
in  liability  for  the  debts  or  contracts  of  the  firm  or  deceive  the 
public* 

1.  In  Ward  v.  Ward  (Supreme  Ct.),  firm  is  dissolved  and  ceases  to  exist 
15  N.  Y.  Supp.  913,  defendant  with-  under  the  old  name,  each  of  the 
drew  from  plaintiff  corporation  and  former  partners  would  be  allowed  to 
established  the  firm  of  Wm.  H.  Ward  obtain  *his  share*  in  the  good-will, 
&  Co.,  engaged  in  the  same  business,  so  far  as  that  might  consist  in  the  use 
An  injunction  was  asked  to  prevent  of  trade- marks,  by  continuing  such  use 
defendants  from  stamping  the  words^  in  the  absence  of  stipulation  to  the 
**  Marcus  Ward's  Son  "  on  their  goods,  contrary ;  but  when  a  partner  retires 
and  the  words,  *'  Late  of  the  firm  of  from  a  firm,  assenting  to  or  acquiesc- 
Marcus  Ward  &  Co.'*  The  injunction  4ng  in  the  retention  by  the  other  part- 
was  refused,  the  facts  being  that  de-  ners  of  possession  of  the  old  place  of 
fendant  was  a  son  of  Marcus  Ward  and  business,  and  the  future  conduct  of  the 
was  lately  a  member  of  said  firm.  business  by  them  under  the  old  name, 

G.,  S.  &  B.,  partners  in  trade,  car-  the  eood-will  remains  with  the  latter 

rled  on  business  under  the  firm  name  as  of  course.'* 

of  **  G.,  S.  &  B.'*     B.  sold  his  interest  Where  one  partner  retires  from  a 

to  G.    The  court  said  that,  as  there  firm,  and  the  other  members    of  the 

was  no  express  agreement  to  assign  firm,  with  the  consent  of  the  retiring 

the  good- will,  G.  had  no  right  to  con-  member,  continue  the  business  under 

tinue  to  use  the  name  of  B.  by  carry-  the  old  firm  name,  they  will  be  held  to 

ing  on  business  under  the  old  name,  have  succeeded  to  the  business  of  the 

Gray  v.  Smith,  43  Ch.  Div.  ao8.    Levy  old    firm,   and    the    trade-marks  and 

V.   Walker,  10   Ch.   Div.  436,  distin-  trade  name  of  the  old   firm.     Where 

guished,  the  facts  show  that  the  remaining  part- 

A  copartnership,  trading  under  the  ners  took  the  legal  statutory  steps  to 
firm  name  of  C.  W.  Dorr  &  Co.,  made  perpetuate  the  old  business  as  to  sue- 
an  assignment  for  the  benefit  of  cred-  cessors,  and  the  retiring  partner  per- 
itors,  and  the  assignee  under  order  of  mits  them  to  carry  it  on  as  such  under 
court  sold  the  stock  (including  a  num-  the  old  name,  for  two  years,  without 
ber  of  wrappers,  etc.,  marked  with  the  objection,  admitting  them  in  sundry 
name  of  the  firm)  to  plaintiff  corpora-  receipts  to  be  ^successors  to  the  old 
tion.  which  continued  the  business  at  firm,"  he  will  not  be  now  heard  to 
the  old  stand.  C.  W.  Dorr,  of  the  old  gainsay  it.  Hazard  v,  Caswell,  57 
firm,  organized  another  corporation  How.  Fr.  (N.  Y.  Supreme  Ct)  i. 
under  the  old  firm  name.  An  injunc-  A  purchaser  of  all  the  partnership 
tion  was  refused  on  the  ground  that  property  of  a  firm,  on  their  dissolution, 
C.  W.  Dorr  had  a  right  to  go  into  does  not  thereby  acquire  the  right  to 
business  in  hie  own  name,  unless  he  use  the  firm  name  as  a  label  on  his 
misled  the  public  or  encroached  on  the  goods,  or  to  advertise  himself  as  the 
rights  of  plaintiff.  Iowa  Seed  Co.  v.  successor  of  such  firm,  and  will  be  re- 
Dorr,  70  Iowa  481 ;  59  Am.  Rep.  446.  strained  from   so  doing.      Reeves  v. 

A    junior   partner  retiring    from   a  Denicke,  la   Abb.    Pr.   N.  S.  (N.  Y. 

firm  retains  no  interest  in  a  trade-mark  Super.  Ct.)  92.   In  this  case,  Monell,  J., 

used  by  the  firm  and  originated  by  its  said  :  "When,  therefore,  the  name  and 

senior  member,  particularly  when  the  style  of  a  mercantile  firm  is  that  of  the 

weight  of  evidence  indicates  that  he  principal,  and   most  responsible  and 

released  all  rights  to  the  brand.     Holt  influential  member  of  the  partnership, 

V.  Menendez,  128  U.  S.   514,  tzMrm-  the  mere  transfer  of  the  interests  of 

ing  23  Fed.  Rep.  869.     Here  Fuller,  such  member,  in  the  partnership  prop- 

C.  J.,  said  :  '*  It  may  be  that  where  a  erty,  will  not  convey  the  partnership's 
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4.  Kights  of  Partners  Buying  Others  Ont;  Bights  of  Purchaser  in 
Vame  of  Betiring  Partner. — A  partner  who  has  sold  out  his  inter- 
est in  a  firm  to  other  partners,  will  be  restrained  from  carrying  on 
the  same  business  under  any  name  so  nearly  like  that  of  his 
former  firm  as  to  be  likely  to  deceive  purchasers,  and  interfere 
with  the  business  of  his  former  partners,  unless  the  name  under 
which  the  firm  did  business  happened  to  be  the  personal  name 
of  the  retiring  partner,  in  which  case  he  could  not,  in  the  absence 
of  an  express  agreement  to  the  contrary,  be  restrained  from  using 
his  own  name,  and  he  might  even  be  able  to  restrain  his  former 
partners  from  using  it,  if  by  doing  so  they  would  make  him 
responsible  for  their  debts  or  deceive  the  public' 

name  to  the  purchaser,  or  give  to  him  ners  who  have  sold  out  their  interest 

the  right  to  continue  its  use  against  in  the  good -will  of  a  business,  from  car- 

the   consent  of  such    person.     .     .    .  rying  on  a  rival  establishment  under  a 

It  is  a  very  common  mistake  to  sup-  name  so  similar  to  that  of  the  first  as  to 

pose  that  a  purchaser  of  the  property  mislead  and  draw  off  business.     Myers 

of  a  mercantile  firm  is  the  *  successor'  v.  Kalamazoo  Buggy  Co.,  54  Mich.  215; 

of  the  firm.    He  succeeds  to  the  prop-  52  Am.  Rep.  811. 

erty,  to  all   that  is  conveyed  to  him,       'Two  women,  C.  and  W.,  carried  on 

but  to  nothing  ipore ;  and  he  has  no  a  partnership  "business  under  the  firm 

more  right  to  describe  himself  as  the  name  of  *'  C.  &  W."  C.  married  L.,  and 

successor  of  such  firm,  because  he  has  afterwards  proceedings    were  had   to 

purchased  such  property,  than  he  has  wind  up  the  partnership,  and  by  decree 

to  desi^ate  himself  the  successor  of  the    partnership    business,    good -wilt, 

a  manufacturing  company  from  which  etc.,  was  ordered  to  be  sold  to  plaintiff 

he  has  casually  purchasecf  some  goods."  or  defendant,  whichever  should  be  the 

Peterson  v,  Humphrey,  4  Abb.  Pr.  (N.  highest  bidder.    W.  was  the  purchaser, 

Y.  Supreme  Ct.)  ^o^^  disapproved.  And  and  carried  on  the  business  under  the 

Howe  t'.  Searing,  6  Bosw.  (N.  Y.)  354,  old  name.    On  appeal  the  court  said, 

foUowBd.  reversing  the  court  below,  that  the  as- 

The  remaining  partner  is  not  entitled,  signment  of  the  good- will  and  business 

upon  dissolution,  and  under  a  contract  included  the  exclusive   right   to  the 

which  permits  him  to  take  over  the  name  of  the  old  firm.  Levy  v.  Walker, 

shares  of  the   retiring  partners   at  a  10  Ch.  Div.  436. 

valuation,  to  use  the  names  of  the  re-        Plaintiff  was  a  partner  with  defend- 

tiring  partners.     Dickson  v,  McMas-  ant  and  his  son,  under  the  firm  name  of 

ters,  18  Ir.  Jur.  202.  "  Bryan   porcoran,  Witt  &  Co."   De- 

Plaintifl^  and  defendants  having  car-  fendant  having  purchased  the  business, 

ried  on  business  as  partners  under  the  good-will,    trade    names,  trade-marks, 

name  of  **A.  ].  White  &  Co.,"  defend-  etc.,  began  business  under  the  name  of 

ants  withdrew  and  set  up  the  same  busi-  "  Bryan  Corcoran  &  Co.,"  or  **  Bryan 

ness  on  their  own  account,  using  the  Corcoran,  Son  &  Co."     The  defendant 

same  firm  name.     An  injunction  was  was  restrained  from  so  doing,  or  from 

refused  so  far  as  the  use,  by  defendants,  carrying    on   the   business   under  any 

of  the  name  of  firm,  **A.  J.  White  &  other  name  calculated  to  make  people 

Co.,"  was  concerned,  the  name  of  one  believe  that  he  was  successor  to  the  old 

of  the  defendants  being  A.  J.  White,  firm.  Witt  r^.  Corcoran,  Seton  (4th  ed.) 

Comstock  V,  White,  18  How.  Pr.  (N.  257;  2  Ch.  Div.  69;  45  L.  J.Ch.003;  34 

Y.  Supreme  Ct.)  421.  L.  T.  N.  S.  550;  24  W.  R.  i;oi. 

1.  In   Jennings  f.  Johnson,  37  Fed.        Theodore  and  John  Mc6owan  were 

Rep.  364,  it  was  held  that  the  plaintiff,  manufacturers  of    pumps,   under  the 

who  had  been  a  member  of  the  firm  name  of  **  McGowan  Brothers."   John 

which   had   prepared   the  article,  and  sold   out  to  Theodore  his  interest  in 

who  had  purchased  the  business,  had  a  the  business,  assets,  etc.,  including  the 

right  to  state  on  his  labels  that  the  arti-  old  patterns  with  name  of ''  McGowan 

cle  was  prepared  by  the  old  firm.  Brothers  "  on  them.     After  contract  of 

An  injunction  lies  to  restrain  part-  sale  was  executed,  there  was  inserted 
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5.  Bights  of  Partners  on  Dissolution  Dependent  Upon  Vatnre  of 
Trade-Mark;  Bnle  as  to  Technical  Trade-Harks ',  Bnleas  to  Vame  of 
Partner  or  Partners. — On  the  dissolution  of  a  partnership,  technical 
trade-markS)  being  the  assets  of  a  firm  and  also  indivisible,  must 
either  be  sold  with  the  business  as  entireties,  or  all  partners  may 
use  them  with  equal  right,  subject  to  the  exception,  however, 
that  on  dissolution  the  partners  revert  to  their  individual  rights 
and  responsibilities,  and  each  partner,  in  the  absence  of  any 
agreement  to  the  contrary,  has  an  absolute  right  to  control  the 
use  of  his  own  name,  and  prevent  its  use  by  another,  even  al- 
though during  the  partnership  it  may  have  been  the  name  under 
which  the  partnership  did  business.^ 

in  the  notice  of  dissolution  a  privilege  name  of  the  firm  which  is  carrying  on 
to  Theodore  of  using  the  old  firm  name,  the  business  on  each  article,  as  a  proof 
Theodore,  with  others,  incorporated  that  they  emanate  from  that  firm ;  and 
under  the  name  of  '*The  McGowan  it  becomes  the  known  firm  to  which 
Brothers  Pump  and  Machine  Com-  applications  are  made,  just  as  much  as 
pany,'*  and  transferred  to  said  corpora-  when  a  man  enters  a  shop  in  a  partic- 
tion  all  his  right  and  interest  as  pur-  ular  locality.  And  when  you  are  part- 
chased  from  John.  Injunction  was  ing  with  the  good-will  ot  a  business, 
granted  at  suit  of  John  to  restrain  the  you  mean  to  part  with  all  that  good 
use  ofthe  words  **  McGowan  Brothers  "  disposition  which  customers  entertain 
in  said  corporate  name,  the  grant  of  toward  the  house  of  business  identified 
its  use  to  Theodore  being  in  the  na-  by  the  particular  name  or  firm,  and 
ture  of  a  revocable  license.  McGow-  which  may  induce  them  to  continue 
an  Bros.  Pump,  etc.,  Co.  t>.  McGowan,  giving  their  custom  to  it.  You  cannot 
2  Cin.  Super.  Ct.  (Ohio)  313.  put  in  anything  short  of  that." 

Plaintiff   and  defendant  carried  on        1.  A  partnership  to  which  is  given  by 

business  under  the  firm  name  of  "James  one  of  the  partners  the  right  to  use  his 

Milbourn    &    Co.''     Plaintiff    bought  name  as  a  part  of  the  firm  style  or  title, 

out  defendant's  share  of  the  business  cannot,  upon  its  dissolution,  transfer 

and  the  latter  set  up  the  same  business  that  right  to  its  successor.    A  grant  by 

next  door,  and  used  the  former  firm  an  individual  of  the  right  to  the  use  of 

name.      An  injunction    was    refused,  his  name  in  that  of  a  partnership  of 

**  Milbourn  "  being  the  defendant's  own  which  he  is  not  a  member,  given  with- 

name  which   he   had   a  right  to  use.  out  consideration,  is  probably  a  mere 

Bond  T^  Milbourn,  20  W.  R.  197.  license,  revocable  at  pleasure.   But  the 

In  C burton  v.  Douglas,  Johns.  174;  case  of  a  trade- mark  proper  must  be 
28  L.  J.  Ch.  841 ;  5  Jur.  N.  S.  887;  33  distinguished.  Horton  Mfg.  Co.  v.  Hor- 
L.  T.  57;  7  W.  R.  365;  22  L.  R.  172,  ton  Mfg.  Co.,  18  Fed.  Rep.  618.  The 
J.  D.  and  his  partners  carried  on  busi-  court  saying:  **  If  one  has  made  of  his 
ness  under  the  firm  name  of ''J.  D.  &  own  name  a  trade-mark,  and  then 
Co."  J.  D.  sold  out  his  interest  in  the  transfers  to  another  his  business,  in 
copartnership  and  good-will  of  the  which  his  name  has  been  so  used,  the 
business  to  his  partners,  and  subse-  right  to  continue  such  use  of  the  name 
quently  set  up  a  similar  business  next  will  doubtless  follow  the  business  as 
door  under  the  same  firm  name.  An  often  as  it  may  be  transferred."  Ac- 
injunction  was  granted  on  the  ground  quiescence  by  any  person  in  the  wrong- 
that,  although  he  could  not  be  pre-  ful  use  of  his  name  will  not  prevent  his 
vented  from  carrying  on  the  same  trade,  asserting  his  rights  in  equity,  if  he  has 
yet  he  could  not  adopt  the  name  ofthe  not  had  notice  of  such  wrongful  use 
old  firm.  Wood,  V.  C,  saying:  "The  during  his  acquiescence, 
name  of  a  firm  is  a  very  important  This  case  cites  with  approval  Holmes 
part  of  the  good-will  of  the  business  v.  Holmes,  etc.,  Mfg.  Co.,  37  Conn, 
carried  on  by  the  firm.  .  .  .  The  278;  9  Am.  Rep.  324,  where  it  is  said: 
question  of  trade-mark  is,  in  fact,  the  "At  the  dissolution  of  the  partnership, 
same  question.  The  firm  stamps  its  the  partners  revert  back  to  their  individ- 
name  on  the  articles.    It  stamps  the  ual  rights  and  responsibilities,  and  each 
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partner,  in  the  absence  of  any  agree-  principles  of  partnership  applied.  Bag- 

ment  to  the  contrary,  has  an  absolute  gallay,   L.  J.,   said:    "It   being  clear 

right  to  control   the  use  of  his  own  upon   the  evidence  that  the   designs 

name."  were  designs  in  which  three  persons 

After  the  dissolution  of  a  partnership,  were  interested,  for  the  purpose  of  ear- 
either  of  the  partners  can  use  a  trade-  rying  on  a  business  or  adventure  in 
mark  belonging  to  the  partnership,  which  all  three  were  interested,  it  fol- 
until,  in  some  way,  he  has  divested  lows  that  upon  the  termination  of  that 
himself  of  that  right.  Huwer  v,  Dan-  adventure,  none  of  the  three  could 
nenhoffer,  82  N.  Y.  499.  claim  any  title  against  the  other." 

In  Young  v,  Jones,  3  Hughes  (U.  S.)  In  Condv  v,  Mitchell,  37  L.  T.  N.  S. 
274,  Hughes,].,  said:  "It  is  well-settled  a68,  766;  26  W.  R.  269,  M.  and  C, 
law  that,  upon  the  dissolution  of  a  part-  partners,  who  had  sold  a  patented  ar- 
nership,  each  partner  has  a  right,  in  the  tide,  known  as  "C.'s  Fluid/'  dissolved, 
absence  of  stipulation  to  the  contrary,  and  each  commenced  business  for  him- 
to  use  the  name  and  style  of  the  part-  self,  C.  in  his  own  name  and  M.  under 
nership  in  any  way  consistent  with  the  the  name  of  C.'s  Fluid  Company.  An 
facts  of  their  business  which  does  not  injunction  by  C.  to  restrain  M.  from 
have  the  effect  of  deceiving  the  public,  using  said  firm  name  and  mark  was  re- 
He  may  say  *  successor  to  Uie  late  firm,*  fused.  Here  James,  L.  J.,  said :  **  The 
and  any  like  representations.  In  the  partnership  having  come  to  an  end, 
absence  of  Express  stipulations,  each  each  partner  having  as  much  right  as 
partner  may  use  the  good-will  of  the  the  other  to  the  use  of  any  name  and  of 
former  partnership.  It  is  also  held  every  word  which  had  been  used  while 
that  rights  in  the  trade-mark  are  analo-  the  partnership  existed,  each  of  them 
gou8  to  rights  in  the  good-will  of  a  set  up  a  continuation  of  the  same  busi- 
partnership.  In  the  absence  of  express  ness ;  the  tree  of  the  partnership  di- 
stipulation  at  the  time  of  dissolution,  videdinto  two  branches,  one  consisting 
each  partner  may  go  on  and  use  the  of  Condy  and  the  other  consisting  of 
trade-mark  of  the  firm.  This  right  Mitchell.  Condy  set  up  his  own  part 
does  not  pass  inferentially  under  a  gen-  of  the  business,  and  Mitchell  set  up 
eral  assignment;  but  is  like  a  man*s  his  part  of  the  business ;  each  of  them 
skill  in  any  kind  of  pursuit,  it  remains  had  the  right  to  use  all  the  reputation 
with  him.  See,  for  this  principle.  Banks  that  had  been  acquired  by  the  manu- 
V.  Gibson,  11  Jur.  N.  S.  680."  facture  and  the  sale  of  the  article  by 

In  Wright  r.  Simpson,  15  Pat.  Off.  the  partnership;    and  each  of  them 

Gaz.  968,  r^vtfrjiif^ Simpson  r. Wright,  had  the  right  to  represent  himself  as 

15  Pat.  Off.  Gaz.  248,  the  commissioner  the  successor  to,  or  the  legitimate  user 

said :  "  Upon  the  dissolution  of  a  co-  of,  the  name  of  the  article  manufac- 

partnership  terminable  at  the  pleasure  tured  by   the    partnership.     Each    of 

of  either  partner,  neither  is  entitled  to  them  had  a  right  at  the  moment  of  the 

the  exclusive  use  or  to  the  registration  dissolution  of  the  partnership  to  use 

of  its  trade- mark,  unless  by  virtue  of  the  word;  and  no  special  right  could 

special  stipulations."  accrue  to  the  plaintiff,  unless  he  could 

In    Robinson  v,   Findlay,  Ward  v.  show  that,  after  the  partnership  had 

Robinson,  9  Ch.  Div.  487,  an  agree-  been  dissolved,  after  both  of  the  former 

uient  was  made  between  W.,  R.  and  partners  had  set  up  their  several  manu- 

G.  by  which  W.,  a  manufacturer,  un-  factures,  the  world  was  deceived  into 

dertook  to  export  through  R.,  a  com-  supposing  that  the  one  half  which  was 

mission  agent,  to  G.  in  Rangoon,  cer-  represented    hy    Mitchell  was  selling 

tain  cotton  goods.    A  trade- mark  was  things  made  by  the  other  half." 

arranged  by  the  three  parties  for  these  On    the  dissolution   of  a  firm,   the 

exportations,  some  portions  of  which,  right  to  use  the  trade- marks  thereof  is 

and    the   general    arrangement   were  an  equitable  asset  of  the  firm,  in  which 

new,  while  other  parts  consisted  of  R.*s  all  the  partners    retain    equal   rights, 

coat  of  arms  and  name,  and  a  symbol  Weston  v.  Ketcham,  39  N.  Y.  Super, 

previously  used  by  G.   Some  years  aft-  Ct.  54. 

er,  W.  ceased  to  send  goods  through  Upon  the  dissolution  of  a  partner- 

R.,  but    exported    them    through    F.  ship,    the    trade- mark  vests    in   both 

Both  R.  and  W.  laid  claim  to  and  con-  partners,  and  a  party  claiming  under  a 

tinned  to  use  the  same   mark.     The  grant  from  one  only  has  not  an  exclu- 

court,  speaking  through  James,  Bag-  sive  right  to  such  mark,  and,  therefore, 

galJay,  and  Bramwell,  L.  JJ.,  said  the  under  the  statute,  cannot  register  it. 
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6.  Rights  of  Creditors  in  Trade-Marks  of  Firm. — The  creditors  of 
a  firm,  if  it  be  insolvent,  may  sell  the  good-will  of  the  business 
and  also  the  trade-marks,  to  satisfy  their  claims ;  but  the  interest 
of  an  individual  member  of  a  solvent  firm  in  its  trade-marks  can- 
not be  attached  in  any  way,  except  so  far  as  his  interest  in  the 
firm  -is  concerned.* 

Armistead  v,  Blackwell,   i   Pat.   Off.  continued  the  partnership  with  the  de- 

Gaz.  603.  fendant  for  four  years ;  they  then  dis- 

In  Scott  V.  Rowland,  26  L.  T.  N.  S.  •  solved  the  partnership  and  divided  the 
391 ;  20  W.  R.  508,  on  the  dissolu-  assets  between  them  as  they  thought 
tion  of  a  partnership,  the  stock  in  fit.  The  name  or  style  of  the  firm  of 
trade  was  purchased  by  a  surviving  *  Banks  &  Co./  in  which  the  defendants 
partner,  but  no  assignment  was  made  had  been  engaged  for  a  period  of  four- 
of  the  good-will.  An  injunction  was  teen  years,  was  an  asset  of  the  partner- 
granted  on  behalf  of  the  outgoing  ship,  and  if  the  whole  concern  and  the 
partner  to  restrain  the  use  of  his  name  good-will  of  a  business  had  been  sold, 
in  the  style  of  the  firm.  The  vice  the  name,  as  a  trade-mark,  would  have 
chancellor  said  :  "  Even  assuming  that  been  sold  with  it.  If,  by  arrangement, 
the  good- will  had  been  effectually  as-  one  partner  takes  the  whole  concern, 
signed  to  the  defendant,  it  would  still  there  must  be  a  valuation  of  the  whole, 
be  a  question  whether  he  would  have  including  the  name  or  style  of  the 
a  right  to  use  the  plaintiff's  name.  firm.  But  if  the  partners  merely  di- 
The  law,  as  laid  down  in  Churton  vided  the  other  partnership  assets, 
V.  Douglas,  Johns.  174,  makes  an  out-  then  each  is  at  liberty  to  use  the  name, 
going  partner,  who  leaves  his  name  in  just  as  they  did  before.  It  is  the  same 
the  style  of  the  firm,  liable  to  some  as  if  two  persons  who  alone  carried  on 
extent  for  the  debts  of  the  firm;  for  the  business  of  Child  &  Co.,  thought 
instance,  he  would  be  prima  facie  li-  fit  to  separate,  each  would  be  entitled 
able  on  bills  of  exchange.  Tn  Banks  to  use  the  name  by  which  they  carried 
V,  Gibson,  34  Beav.  566,  the  outgoing  on  their  business." 
partner  was  dead,  and  the  case  only  An  injunction  will  He  at  the  suit  of 
goes  to  show  that,  as  no  liability  can  one  against  his  former  copartner,  re- 
attach to  an  outgoing  partner  who  is  straining  the  continuance  of  the  use  of 
dead  or  bankrupt,  there  is  no  reason  the  signs  containing  the  old  firm  name, 
why  his  name  should  not  be  retained ;  without  sufficient  alterations  or  ad- 
but  it  is  different  where  he  is  living,  ditions  to  give  distinct  notice  of  a 
The  injunction  must  be  granted,  re-  change  in  the  firm.  Peterson  v. 
straining  the  defendant  from  using  the  Humphrey,  4  Abb.  Pr.  (N.  Y.  Su- 
plaintiff's  name   in    connection   with  preme  Ct.)  394. 

his  business  as  a  glass  stainer,  so  as  to  In   Hofirnan   v.  Duncan,  Seton  (4th 

represent  that  the  plaintiff  is  a  partner  ed.)  256;   Cox's  Man.  of  Trade-Mark 

in  the  business."  Cases  122,  an  injunction  was  granted. 

In  Banks  v,  Gibson,  34  Beav.  566,  aAer  dissolution  of  the  firm  of  "  Hoff- 
Romilly,  M.  R.,  said :  **  The  state  of  man  &  Duncan,'*  to  restrain  one  of  the 
the  case  seems  to  be  this:  The  plain-  partners  from  the  use  of  said  name, 
tiff's  husband  entered  into  partnership  1.  An  assignment  for  the  benefit  of 
with  the  defendant  for  the  term  of  fit-  creditors  and  a  subsequent  transfer 
teen  years,  and  they  carried  on  busi-  from  the  assignee  to  a  purchaser  of  the 
n ess  until  the  death  of  the  plaintiff 's  trade-mark  and  good- will,  and  as  con- 
husband,  in  i860.  The  articles  of  part-  nected  with  it,  the  business  name  of  a 
nership  contained  a  proviso,  that,  in  partnership,  does  not  confer  upon  the 
the  event  of  the  death  of  either  of  the  purchaser  (who  subsequently  organizes 
partners,  before  the  expiration  of  the  a  corporation  under  the  old  firm  name), 
term  of  fifteen  years,  his  executors  or  the  right  to  represent  that  the  old  firm 
administrators  should  have  the  option,  has  resumed  business,  and  generally 
either  of  retiring  from  the  partnership,  conduct  the  business  as  if  it  were  a 
or  of  continuing  it  with  the  surviving  continuation  of  the  old  firm  and  not  a 
partner.  What  took  place  was  this :  corporation.  In  view  of  the  statut& 
The  plaiptiff  's  husband  died  in  i860,  of  the  state  against  doing  business  un* 
and  the  plaintiff,  as  his  administratrix,  der  a  fictitious  name,  a  purchaser,  as 
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7.  Rights  of  Surviving  Partners  in  Firm  Trade-Marks  and  Vame  of 
Deceased. — Trade-marks,  like  good- will,  are  an  asset  of  the  firm, 
and  when  a  firm  is  dissolved  by  the  death  of  a  member,  they  do 
not  survive  to  the  survivor,  but  must  be  sold  and  accounted  for 
in  the  distribution  of  assets.  The  name  of  the  deceased,  which 
may  be  the  trade-mark  of  the  firm,  may  be  used  by  the  survivor 
or  successors,  if  proper  consideration  has  been  given  therefor  in 
the  settlement  of  the  firm's  affairs,  and  a  representative  of  the 
estate  cannot  restrain  the  surviving  partners  from  so  doing.  This 
rule  is  based  upon  the  ground  that  the  former  bearer  of  the  name, 
being  dead,  can  no  longer  be  held  responsible  for  the  firm's  debts 
nor  injured  by  the  use  of  his  name.*  . 

above,  has  not  the  right  to  do  business  ceased  partner  the  interests  of  the 
under  the  old  firm  name,  but  only  as  latter  in  the  partnership  property,  pat- 
successor  of  that  firm.  The  surviving  ents,  trade-marks,  etc.,  and  described 
partner  of  the  old  firm  has,  after  the  himself  as  "Successor  to  Phelan  &  Col- 
assignment,  no  right  growing  out  of  lender,"  and  his  tables  as  **  Phelan  & 
his  u>rmer  connection,  to  the  business  Collender's  Standard  American  Ta- 
name,  trade-mark,  or  anything  inci-  bles."  Suit  was  brought  by  a  son  of 
dent  to  the  old  firm,  except  to  the  use  the  deceased  partner  to  restrain  defend- 
of  his  own  name,  and  this  he  must  use  ant  from  so  doing.  An  injunction  was 
in  a  way  not  calculated  to  deceive,  refused  on  the  ground  that  plaintiff  had 
Hegeman  v.Hegeman,  8  Daly  (N.Y.)  i.  no  more  right  of  action  than  any  other 

In  Taylor  v.  Bemis,  4  Biss.  (U.  S.)  person  of  the  same  name,  and  that  his 
406,  the  sale  by  execution  creditors  of  bill  did  not  allege  that  defendant  had 
a  partner's  interest  in  a  firm  name  or  acted  with  intent  to  deceive,  etc.  Phe- 
trade- mark,  was  refused,  on  the  ground  Ian  v,  CoIIender,  6  Hun  (N.  Y.)  244. 
that  such  interest  was  merely  a  right  Partnership  stock  includes  the  good- 
ie a  part  of  it,  and  that  the  right  was  will  of  the  business  and  the  right  to 
too  shadowy  and  intangible  to  be  of  use  the  trade- mark.  On  the  death  of 
any  value  apart  from  the  partnership  one  partner  and  a  sale  to  the  other  un* 
business.  der  a   prior  agreement,  these  do  not 

1.  In  Young  t;.  Jones,  3  Huehes  (U.  survive  to  the  surviving  partner,  but 
S.)  274,  Huehes,  J.,  said :  '*  It  has  been  must  be  included  in  the  valuation  of 
a  matter  of  some  debate  and  contra-  the  partnership  stock.  Hall  v,  Bar- 
riety  of  decision  by  the  courts,  whether  rows,  32  L.  ].  Ch.  548;  9  Jur.  N.  S.  483; 
one  surviving  partner,  after  the  death  8  L.  T.  N.  S.  227 ;  33  L.  T.  Ch.  204;  10 
of  the  other,  succeeds  to  the  good-will  Jur.  N.  S.  55;  9  L.  T.  N.  S.  561,  re- 
of  the  firm;  the  better  opinion  now  versing  the  court  below,  Lord  West- 
being  that  he  does  not.  Hammond  v,  bury  saying:  *'  The  case  requires  only 
Douglas,  5  Ves.  539.  Even  where  the  that  I  should  decide  that  the  exclusive 
good-will  of  a  prosperous  business  of  right  to  this  trade-mark  belongs  to  the 
eight  years'  duration  has  been  sold  by  partnership  as  part  of  its  property,  and 
its  proprietor  along  with  the  lease  of  might  be  sold  with  the  business  and 
the  premises,  and  all  the  stock,  wagons,  works ;  and  that,  as  it  might  be  so  sold, 
and  fixtures  used  in  the  business,  which  it  must  be  included  in  the  valuation  to 
consisted  of  *  Howe's  Bakery,'  it  was  the  surviving  partner." 
held  in  a  leading  case  that  the  vendee  Two  of  the  defendants,  who  had 
had  not  the  right  to  use  the  name  been  in  business  with  J.  G.  Loring  be- 
*  Howe'  of  the  vendor,  that  not  hav-  fore  his  decease,  under  the  firm  name 
ing  been  expressly  mentioned  in  the  of  '*  J.  G.  Loring  &  Co.,"  after  his 
contract  of  sale.  Howe  v.  Searine,  10  death  took  in  the  remaining  two  de- 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  264;  Coll-  fendants  as  partners,  and  continued  to 
yer  on  Partnership  (last  ed.)  236;  2  use  the  name  of  the  old  firm  both  as  a 
.Kent's  Com.  372,  in  notes."  trade  name  and  trade- mark.    Suit  was 

Defendant,  a  surviving  partner  of  brought  by  the  executors  of  J.  G.  Lor- 

the  firm  of  Phelan  &  CoIIender,  pur-  ing  for  an  injunction  to  restrain  de- 

cbased  from  the  executors  of  his  de-  fendants  from  so  doing.    It  was  decided 
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that  defendants  had  acquired  by  user  a  said :  *'  I  cannot  but  think,  when  two 
right  to  use  the  name  as  a  trade- mark;  partners  carry  on  a  business  in  partner- 
but  that  the  representatives  of  }.  G.  ship  together,  under  a  given  name,  that, 
Loring,  under  the  Massachusetts  stat-  during  the  partnership,  it  is  the  joint 
ute  (Gen.  Stat.,  ch.  56),  could  restrain  right  of  them  both  to  carry  the  business 
the  use  of  the  name  as  a  trade  name,  on  under  that  name,  and  that  upon  the 
Bowman  z'.  Floyd,  3  Allen  (Mass.)  76;  death  of  one  of  them,  the  right  which 
80  Am.  Dec.  55.  See  also  Rogers  v,  they  before  had  jointly,  becomes  the 
Taintor,  97  Mass.  291.  separate  right  of  the  survivor." 

In  Howe  v.  Searing,  6  Bosw.  (N.  Y.)  In  Hammond  v,  Douglas,  5  Ves.  539, 
354 ;  10  Abb.  Pr.  (N.  Y.)  264 ;  19  How.  it  was  held  that  the  good- will  of  a  trade 
Pr.  (N.  Y.)  14,  Hoffman,  J.,  said  :  "It  carried  on  in  partnership  without  arti- 
is,  I  apprehend,  a  well -settled  rule,  that  cles,  survives  and  is  not  partnership 
the  good-will  of  a  partnership  business  stock;  in  Crayshaw  v.  Collins,  15  Ves. 
does  not  survive  to  a  continuing  part-  218,  Eldon,  L.  C,  expressed  doubt  of 
ner.  It  belongs  to  the  firm  as  much  as  the  decision  in  Hammond  v.  Douglas, 
the  ordinary  stock  in  trade,  and  must  5  Ves.  539,  on  the  point  that  the  good- 
be  disposed  of  in  some  manner  for  the  will  of  a  partnership  survived, 
benefit  of  the  firm.'*  But  the  sale  of  But  in  Webster  f .  Webster,  3  Swanst 
the  good -will  of  the  business  does  not  490,  an  injunction  to  restrain  surviving 
of  itself  transfer  a  right  to  the  vendor's  partners  from  using  the  name  of  a 
trade  name.  deceased   partner    in   the   firm   of  the 

The  good- will  of  a  partnership  is  a  trade,  was   refused.     Thurlow,  L.  C, 

part  of  the  assets  of  the  firm,  and  does  said:  "  It  is  impossible  that  using  the 

not  survive  to  surviving  partner.     Mac-  testator's  name  in  the  trade,  can  subject 

donald  v,  Richardson,  i  Gifi*.  81;  5  Jur.  his  name  to  the  trade  debts." 

N.  S.  9 ;  32  L.  T.  237.  As  will  be  seen  from  the  above  cases 

Good-will  is  a  part  of  the  partner-  there  was  some  conflict  in   the  early 

ship  assets  and  does  not  survive.   Wed-  English  cases   as  to  whether,  on  the 

derburn  x\  Wedderburn,  22  Beav.  S4;  death  of  one  member  of  a  partnership, 

25  L.J.  Ch.  710;  2  Tur.  N.  S.  674;  28  L.  the  trade-mark  or  good-will  survived 

T.4.    The  court  said  :  '*  The  good -will  to  the  surviving  partner.    The  rule  is 

of  a  trade,  although  inseparable  from  now  definitely  settled   that  both  the 

the  business,  is  an  appreciable  part  of  trade-mark  and  the  good-will  are  assets 

the  assets  of  a  concern,  both   in  fact  of  the  firm,  and  must  be  so  dealt  with, 

and  in  the  estimation   of  a  court  of  It  has  been,  however,  held  that  the 

equity."  trade  nameofapartnership  will  survive. 

Although  the  pergonal  representa-  but  no  reason  is  perceived  why  this 
tives  oi  a  deceased  partner  may  have  a  should  not  be  included  in  the  valuation 
right  jointly  with  survivor  to  the  use  of  the  assets  made  to  the  representatives 
of  a  trade-mark  of  the  firm  ("a  trade-  of  the  deceased  partner, 
mark  being  in  the  nature  of  a  personal  It  has  also  been  well  settled  that, 
chattel  "),  still  the  surviving  partner  upon  an  assignment  of  the  business  or 
aloiie  has  sufficient  interest  to  entitle  good-will,thetrade-markwill  pass.  But 
him  to  file  a  bill  for  injunction  against  a  distinction  must  here  be  taken  be- 
an infringer.  Hine  z\  Lart,  10  Jur.  106;  tween  trade-marks  and  trade  names. 
7  L.  T.  41.  The  cases  with  regard  to  the  latter 

The  good-will  of  a  trade  does  not  are  very  conflicting,  but  the  following 
survive,  but  is  partnership  property,  seems  deducible  from  the  authorities : 
Doug^ierty  v.  Van  Nostrand,  Hoff.  (N.  Where,  by  the  use  of  the  trade  name, a 
Y.)  68;  disapproving  Hammond  r.  liability  may  possibly  attach  to  the  re- 
Douglas,  5  Ves.  539.  tiring  member  of  the  firm,  such  use  of 

Th^  gopd-will  of  a  medical  partner-  the  trade  name  will  be  enjoined;  but 

ship  survives  to  the  surviving  partner,  wheretheassigneeofthegood- will, etc., 

Farr  i*.  Peace,  3  Madd.  74.  whether  continuing  partner  or  third 

In    Robertson    v.    Quiddington,    28  person,  may  use  the  firm  name  without 

Beav.,  529,  the  court  said  :  **  The  case  any  danger  of  liability  attaching  to  the 

of  Lewis  v.  Langdon,  7  Sim.  421,  also  outgoing  partner  or  deception  of  the 

appears  to  me  to  establish  very  clearly  public,  such  use  will  not  be  restrained, 

that  the  firm's  name  (whatever  its  value  Again,  where  the  trade  name  of  the 

may  be)  survives  to  the  surviving  part-  firm  has  also  .become  by  use  its  recog- 


ner."      And  in  Lewis  z\  Langdon,  7     nized  trade-mark,  it  will  pass  as  such 
Sim.  421,  Vice   Chancellor   Shadwell     by  assignment  of  the  business  or  good- 
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IX.  Laches  An>  ABAHBOinDBKT — 1.  Laches. — \n  England,  dLtr^.A^" 
mark  owner  who  permits  the  use  of  his  mark  by  others  while  he 

continues  to  use  it  himself  may,  by  gross  laches,  forfeit  the  right 
to  enjoin  the  infringer.  But  in  the  United  States  this  rule  is 
rarely,  if  ever,  applied,*  the  general  rule  being  that  delay  in 
asserting  a  trade-mark  right  against  an  infringer  amounts  only  to  a 

will,  and  its  use  will  not  be  restrained,  with  the  implied  acquiescence  of  the 
It  may  also  be  stated  as  a  general  doc-  owner  has  contributed  to  give  a  reputa- 
trine,  that  where  the  name  of  the  firm  tion  and  create  a  demand  for  the  arti- 
is  substantially  that  of  the  assignor  or  cle  to  which  it  has  been  applied,  which 
outgoing  partner,  he  will  not  be  pre-  it  would  not  otherwise  have  acquired, 
▼ented  from  subsequently  setting  up  equity  should  not  by  any  stringent  in- 
business  under  his  own  name,  in  spite  terlocutlon  assist  the  owner  to  secure 
of   its  identity  with,  or  close  resem-  these  fruits." 

blance  to  that  of  the  old  firm,  unless  by  In  Re  Heaton's  Trade-Mark,  27  Ch. 

sale  or  contract  he  is  estopped  to  claim  Div.  570,  Kay,  L,  said  :  '*  Where  per- 

the  right  to  use  his  own  name.  sons  come    and    object,   in   whatever 

1.  In  Sanders  v,  Jacob,  20  Mo.  App.  form,  to  the  use  of  a  trade-mark  which 

96,  Thompson,  J.,  said  :    "  The  ques-  has  been  used  for  a  great  number  of 

tion  of  laches  would  be  a  serious  one  years,  it  does  not  follow  as  a  matter  of 

if  there  were  no  element  of  fraud  in  course  that  the  use  for  a  great  number 

the  case  on  the  part  of  the  defendant,  of  years  is  an  absolute  bar  to  obtaining 

.    .    .     If  the  defendant  had  adopted  an   injunction;   but  most  certainly  it 

this  trade  name  innocently,   and  had  throws  on  those  who  object  to  the  use 

gone  on  honestly   practicing  his  trade  the  onus  of  proving  that  it  was  orig- 

under  that  name  for  four  years,   with-  inally  a  fraudulent  use,  and  that  it  is 

out  objection  on  the  part  of  the  plain-  calculated  to  deceive ;  and  very  much 

tiff,   and   had   built    up  an   extensive  stronger  evidence  is  required  in  such  a 

business  under  that  name,  we  should  case  where  there  has  been  a  long  user 

say  that  it  would  be  contrary   to  the  than   would   be    required    in   another 

maxims  of  equity  to  enjoin  him  from  case." 

further  practising  under  that  name,  at  In  Sawyer  v.  Kellogg,  9  Fed.  Rep. 

the  suit  of  the  plaintiff,  at  this  late  day.  6ox,  Nixon,   D.  J.,  said:  *'  In  England 

But  where  the  element  of  fraud  super-  the  rule   is  strineent    in   trade-mark 

venes,  lapse  of  time  does  not  purge  the  cases  that  lack  of  diligence  in  suing 

defendant's  conduct  of  this  taint."  deprives  the  complainant  in  equity  of 

In  Estes  v.Worthington,  22  Fed.  Rep.  the  right  either  to  an  injunction  or  an 
822,  a  motion  for  a  preliminary  injunc-  account.  Our  courts  are  more  liberal 
tion  was  denied.  Wallace,  J.,  said  :  in  this  respect.  A  long  lapse  of  time 
"  Laches  in  prosecuting  infringers  has  will  not  deprive  the  owner  of  a  trade- 
always  been  recognized  as  a  sufficient  mark  of  an  injunction  against  an  in- 
reason  for  denying  a  preliminary  in-  fringer,  but  a  reasonable  diligence  is 
junction;  sometimes, apparently  by  way  required  of  a  complainant  in  asserting 
of  discipline  to  a  complainant  who  has  his  rights,  if  he  would  hold  a  wrong- 
manifested  reluctance  to  burden  himself  doer  to  an  account  for  profits  and  dam- 
with  the  expense  and  vexation  of  a  law-  ages.  This  rule,  how^ever,  applies  only 
suit,  and  delayed  legal  proceedings  to  those  cases  where  there  has  been  an 
until  his  patience  was  exhausted.  See  acquiescence  after  a  knowledge  of  the 
Bovill  V.  Crate,  L.  R.,  i  £q.  Cas.  388.  infringement  is  brought  home  to  the 
When  delay  of  the  owner  of  a  patent  complainant."  See  White  v,  Schlect, 
or  trade-mark  to  prosecute  infringers  14  Phila.  (Pa.)  88;  67  P.  &  S.  Am. 
has  been  of  a  tendency  to  mislead  the  Trade-Mark  Cases;  Fillay  v.  Child,  16 
public,  or  the  defendant  sought  to  be  Blatchf.  (U.  S.)  376. 
enjoined  into  a  false  security,  and  a  Plaintifis  were  manufacturers  of 
sudden  injunction  would  result  injuri-  *'  Estcourt's  Hop  Supplement,"  and  de- 
ously,  it  ought  not  to  be  granted  sum-  fendants  began  to  sell  another  article 
marily,  but  the  complainant  should  be  as  **  Estcourt  &  Co.'s  Hop  Essence." 
left  to  his  relief  at  final  hearing.  So,  An  injunction  was  refused  on  the 
also,  where,  as  in  this  instance,  the  ex-  ground  of  delay,  plaintiffs  having 
tensive  use  of  the  trade -mark  by  others  waited  seven  months  after  knowledge 
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license  at  will  which  can  be  terminated  at  any  time  by  a  suit  for  an 
injunction.*     And  if  the  title  of  the  plaintiff  and  the  infringement 

of  use  of  word  "  Estcourt "  bj  defend-  By  not  complaining  at  the  time  when 
ants,  and  failing  then  to  produce  evi-  you  might  complain,  3'ou  are  Ijing  by, 
dence  that  a  single  person  had  been  the  man  continuing  to  use  your  prop- 
misled.  Estcourt  XK  Estcourt  Hop  Es-  erty,  with  the  hope  ...  of  obtain- 
sence  Co.,  31  L.  T.  N.  S.  567;  L.  R.,  10  ing  those  profits  which  you  stood  by 
Ch.  276;  44  L.  }.  Ch.  223;  32  L.  T.  N.  allowing  him  to  make  under  this  desig- 
S.  80 ',23  W.  R.  313.  nation,  without  apprising  him  of  your 

In  Rodgers  v,  Rodgers,  31  L.  T.  N.  intention  to  make  any  such  use  of  it." 
S.  285,  the  mark  in  question  was  the  In  Chappell  z^.  Sheard,  a  K.  &  J.  117; 
words  "  Norfolk  Works  "  or  "  Norfolk,"  i  Jur.  N.  S.  996 ;  3  W.  R.  646,  Wood,  V. 
applied  to  designate  the  place  of  busi-  C,  said:  "The  only  doubt  I  have  felt 
n ess  of  both  parties.  Turner,  L.  }.,  said:  in  this  case  was  as  to  the  laches;  I 
"  I  do  not  think  that  as  a  matter  of  law  have  no  doubt  as  to  the  infringement, 
the  mere  fact  that  it  [the  mark]  has  But  the  principle  is  this — that  if  the 
been  used  for  a  great  number  of  years,  owner  of  a  copyright  suffers  one  dep- 
necessarily  affords  a  defense.  If  it  was  redation  to  go  unchallenged,  the  court 
clearly  made  out  that  it  was  originally  will  not  allow  him  to  call  another's  in- 
used  for  the  purpose  of  fraud,  that  it  fringement  in  question.  The  plaintiffs 
was  continued  for  the  purpose  of  fraud,  have  to  purge  themselves  from  the  im- 
and  that  it  has  the  practical  effect  of  putation  of  laches ;  but  the  onus  of 
deceiving  the  public,  I  do  not  think  proving  the  laches  is  on  the  defend- 
that  the  lapse  of  years  would  prevent  ants ;  they  must  show  a  clear  knowl- 
the  plaintiffs  having  a  remedy.'*  edge  in  the  plaintiffs  of  the  former 

Where   for  twenty-five  years  com-  infringements,  and  of  their  having  put 

plainants    have  had  knowledge    that  up  with  them  for  a  length  of  time,  if 

their  trade-mark  is  being  infringed  by  they  wish  to  fix  the  plaintiffs  with  the 

rival  manufacturersand  have  acquiesced  consequences  of  that  laches,  so  as  to 

in  such  use,  they  will  be  estopped  from  prevent  them  from  having  protection 

asserting  their  rights  against  innocent  against  any  other  depredations."    In 

purchasers  of  such  goods.   But  whether  this  case  the  delay,  since  the  plaintiffs 

long  acquiescence  might  debar  com-  knew  of    the   infringement,  was  not 

plainants  from  remedy  for  their  injury  more  than  two  months,  and  an  injunc- 

as  against  rival  manufacturers,  qucere,  tion  was  granted.    See  also  Farina  t'. 

Rodgers  v,  Philp,  i  Pat.  Off.  Gaz.  29.  Gebhardt,  Cox's  Man.  of  Trade- Mark 

Isaacson  t/.  Thompson,  41  L.  J.  Ch.  Cases  118;   Flavel  v.  Harrison,  10  Hare 

lox;  20  W.  R.  196,  was  a  suit  to  restrain  467;  22  L.  J.  Ch.  866;  17  Jur.  368;  i  W. 

the  use  of  trade-names  in  a  fraudulent  R.  213;  19  Eng.  L.  £q.  15. 

manner.    The  vice  chancellor  said  that  In  Amoskeag  Mfg.  Co.  v.  Spear,  2 

a  delay  of  nine  or  ten  months  since  dis-  Sandf.  (N.   Y.)  ^599,   Duer,    J.,  said: 

covery  of  the  user,  in  asking  for  relief,  "  The'  consent  of  a  manufacturer  to  the 

was  good  ground  for  refusing  an  inter-  use  or  imitation  of  his  trade-mark  by 

locutory  injunction ;  that  it  is  one  of  another,   may,  perhaps,  be  justly  in- 

the  most  wholesome  rules  that  a  person  ferred  from  his  knowledge  and  silence; 

who  comes  for  the  extraordinary  relief  but  such  a  consent,  whether  express  or 

of  an  injunction  should  come  speedily,  implied,  when  purely  gratuitous,  may 

In  Beard  v.  Turner,  13  L.  T.  N.  S.  certainly  be  withdrawn,  and,  when  im- 

746,  a  delay  of  two  years  on  the  part  of  plied,  it  lasts  no  longer  than  the  silence 

the  plaintiff  in  asserting  his  rights  was  from  which  it  springs ;  it  is  in  reality 

held  to  disentitle  him  from  asking  for  no  more  than  a  revocable  license.  The 

an  account  of  profits.    The  court  said :  existence  of  the  fact  may  be  a  .  very 

^  But  suppose  you  wish  to  profit  by  proper  subject  of  inquiry  in  making  an 

that  act  of^  which  you  say  you  have  a  account  of  profits,  it   such  an  account 

right  to  complain,  and  shall  at  some  shall  hereafter  be  decreed ;  but  even 

future  period  complain  of,  then  I*  ap-  the  admission  of  the  facts  would  fur- 

prehend  this  court  will  say,  You  must  nish  no  reason  for  refusing  an  injunc- 

come  here  at  once;   for  this  reason,  tion." 

that  you  ask  in  the  bill  for  an  account  1.  See  also  cases  cited  in  the  note  im- 

of  the  profits  made  by  this  gentleman  mediately  succeeding.     In  BlackwelPs 

upon  the  sale  of^  these  goods.     .     .     .  Durham  Tobacco  Co.  v,  McElwee,  100 
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N.  Car.  150,  Smith,  C.  J.,  said:  "The  ing  that  the  defendants  are  liable  to 

delay  in  vindicating  an  invaded  right,  an  action  for  deceit     It  is  clear  that 

beyond  its  weight  in  disproving  its  ex-  such  an  action  is  subject  to  the  Statute 

istence^  cannot  have  the  effect  of  extin-  of  Limitations,  and  it  is  also  clear  that 

guishing  it,  or  operate  beyond  barring  the  injunction  is  sought  merely  in  aid 

the  action  under  the  Statute  of  Limi-  of  the  plaintiflPs  legal  right.    In  such 

tationsor  a  presumption  of  an  aban-  a  case  the  injunction  is,  in  my  opinion, 

donment.    The    indulgence    may    be  a  matter  of  course,  if  the  legal  right 

deemed  such  an  assent  to  the  use  of  be  proved  to  exist.     In  saying  that,  I 

the  device,  as   would  not  entitle  the  do  not  shut  my  eyes  to  the  possible 

owner  to  demand  damages  for  its  in-  existence  in  other  cases   of  a   purely 

termediate  use.    .     .     .     As  is  held' in  equitable    defense,   such    as    acquies- 

Taylor  v.  Carpenter,  2  Woodb.  &  M.  cence  or  acknowledgment,  and  the  va- 

(U.  S.)  I,  a  long  delay  in  prosecuting  rious  other  equitable  defenses  which 

the  claim  after  knowledge  of  the  wrong,  may  be  imagined  ;  but  mere  lapse  of 

would  be  competent  evidence  of  acqui-  time,  unaccompanied  by  anything  else 

escence  in  it,  but  could  be  no  bar  to  (and  to   that  I   confine   my  observa- 

recovery,  unless  extended  to  the  period  tions),   has,   in   my  judgment,  just  as 

presented   in   the   Statute  of   Limita-  much  effect  and  no  more,  in  barring  a 

tions."  suit  for  an  injunction  as  it  has  in  bar- 

The  unauthorized  use  by  other  par-  ring  an  action  for  deceit.'' 

ties  of  plaintififs  trade-mark,  is  no  jus-  Where   the  defendant  has  been  in- 

tificationof  defendant's  acts  of  infringe-  fringing  the  labels  of  the  plaintiff  or 

ment ;    but,   on     the     contrary,   such  his  predecessors  in  business,  for  more 

circumstance  is,  under  the  authorities,  than  twenty  years,  with  the  knowledge 

one  of  aggravation.     Funke  v.  Drey-  of  the  former  during  most  of  that  time, 

fus,  34  La.  Ann.  80.  although  an  injunction  will  be  granted, 

In  Consolidated    Fruit  Jar  Co.  v,  yet  by  reason  of  the  long-continued  ac- 

Thomas,  Cox's   Man.  of  Trade-Mark  quiescence  of  the  plaintiff  and  his  un- 

Cases  665,  Nixon,  }.,  said  :*' There  has  reasonable  delay  in  seeking  relief,  he 

been  large  discussion  of  the  question  will  not  be  entitled  to  an  account  nor  a 

how  far   laches,  in   stopping  the   in-  decree   for  the    profits.      McLean    v, 

fringement  of  a  trade-mark,  will  de-  Fleming,  96  U.  S.  245,  Clifford,  J.,  say- 

prive  a  complainant  of  the  benefits  of  ing:  "  Unreasonable  delay  in  bringing 

a  preliminary   injunction.      But  that  a  suit  is  always  a  serious  objection  to 

discussion  has  been  put  to  rest,  so  far  relief  in  equity;  but  cases  arise  in  liti- 

as  this  court  is  concerned,  by  the  re-  gations  of  the  kind    before  the  court 

cent  decision  of  the  supreme  court,  in  where  the  complainant  may  be  entitled 

the  case  of  McLean  v.  Fleming,  96  U.  to  an  injunction  to  restrain  the  future 

S.  245,  where  it  was  held  that  acquies-  use  of  a  trade-mark,  even  when  it.be- 

cence  of  long  standing  was  no  bar  to  comes  the  duty  of  the  court  to  deny  the 

an  injunction,  although  it   precluded  prayer  of  the  bill  of  complainant  for  an 

the  party  acquiescing  from  any  right  to  account  of  past  gains  and  profits.    .    .    . 

an  account  for  past  profits."    The  court  Equity  courts  will  not,  in  general,  refuse 

also  quotes  with  approval  Full  wood  v.  an  injunction  on   account  of  delay  in 

Fullwood,  9  Ch..Div.  176;  47  L.  J.  Ch.  seeking  relief,  where   the  proof  of  in- 

459;  38  L.  T.  N.  S.  380;  26  W,  R.  435.  fringement  is  clear,  even   though   the 

Here  an  injunction  was  asked  to  re-  delay  may  be  such  as  to  preclude  the 

strain  defendants  from  representing  the  party  from  any  right  to  an  account  for 

business  carried  on  by  them  as  iden-  past  profits." 

ticalor  connected  with  that  of  plaintiff.  Plaintiff  was  the  manufacturer  and 

The  court  said  the  fact  that  the  plain-  vendor  of "  Wolfe's  Aromatic  Schiedam 

tiff    had    delayed    for  a  year   and    a  Schnapps,"  and  defendant  applied  the 

half  to  commence  action,  after  having  same  name  to  other  spirits.    The  fact 

become  aware  of  the  conduct  of  de-  that  defendant  had  used  this  name  for 

fendant,   was  no  defense,  the   period  ten  years,  failed  as  a  defense.     Wolfe 

fixed  by  the  Statute  of  Limitations  not  v,  Barnett,  24  La.  Ann.  97. 

having  elapsed.    Fry,  }^  said:  '*  In  my  The' fact    that    plaintiff    has    been 

opinion,  that  delay  (and  it  is  simply  guilty  of  laches  for  several  years  in  not 

delay)  is  not  sufficient  to  deprive  the  seeking  to  enjoin  defendant  from  using 

plaintiff  of  his  rights.    The  right  as-  his  trade-mark,  will  not  finally  disen- 

serted  by  the  plaintiff  in  this  action  is  title  him,  especially  where  defendant 

a  legal  right     He  is,  in  effect,  assert-  has  not  been  misled  by  the  silence  of 
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by  the  defendant  are  clear,  the  injunction  will,  as  a  general  rule, 
be  granted,  notwithstanding  the  fact  that  the  infringement  may 
have  continued  for  a  long  period  ;  but  the  trade-mark  owner  will 
be  held  to  have  forfeited  his  right  to  damages  and  profits  by 
the  delay.* 

plaintiff  into  making  serious  outlays,  could  not  be  annulled.     While  it  may 

Lazenby  v.  White,  41  L.  J.  Ch.  354.  temporarily  transfer  and  impart  a  right, 

The  fact  that  third  parties   have  at  it   by   no  means   follows   that  such  a 

different  times  also  pirated  plaintifTs  right  is  so  fixed  and  determined   that 

trade-mark,  does   not   aid    defendant,  the  original    owner    is   forever  after- 

**  unless   it   appears  that  the   plaintiff  wards  debarred  from  revoking  a  per- 

assented  to,  or  acquiesced  in,  such  in-  mission  previously  given.    The  extent 

fringements  upon   his  rights.     .     .    .  and  character  of  the  privilege  thus  con- 

The  depredations  of  others  upon  plain-  ferred   must  depend   very  much  upon 

tif!*s  rights  furnish  no  excuse  to  the  de-  the  agreement  and  the  circumstances 

fendants  for  similar  acts  on  their  part,  of  the  case." 

It  is  rather  an  aggravation  to  the  plain-  Acquiescence  in  the  infringement  of 

tiff  that  others  have  also  injured  him,  a  trade-mark  is  not  established  by  proof 

and  courts  have  not  shown  any  dispo-  of  the  publication  of  advertisements 

sition   to  encourage  that  line   of  de-  during  a  period  of  ten  years,  which, 

fense."    Filley  7'.  Fassett,  44  Mo.  168;  although  they  sometimes  infringe,  yet 

100  Am.  Dec.  275.  they  do  not  do  so  uniformly  or  contin- 

A  moderate  delay  on  the  part  of  the  uously.     Kinahan  v,  Bolton,  15  Ir.  Ch. 

plaintiff  in  prosecuting  an  infringement  N.  S.  75. 

of  his  trade-mark  or  trade  name,  or  In  Rogers  v.  Nowill,  17  Jur.  109, 
such  a  delay  as  will  enable  him  to  ob-  171;  i  W.  R.  132, 205;  3  De  G.  M.  &  G. 
tain  evidence,  is  no  bar  to  his  success.  614;  23  L.  J.  Ch.  404;  30  L.  T.  319, 
Cave  V,  Myers,  Seton  (4th  ed.)  238 ;  an  injunction  having  been  granted,  re- 
Cox's  Man.  of  Trade- Mark  Cases  304.  straining  defendant  from  the  use  of  a 

In  Lee  v,  Haley,  21  L.  T.  N.  S.  546;  trade-mark  containing  the  words,  "J. 
18  W.  R.  181,  242;  L.  R.,  5  Ch.  App.  Rogers  &  Sons,"  he  formed,  in  1848,  a 
I55i  39  L- 1*  ^h' 2^4f  ^2  ^-  '^'  ^*  S*  partnership  with  his  father  (who  was 
351,  Giffard,  L.  J.,  said:  '* But  when  named  John  Rogers),  and  brother, and 
you  come  to  look  at  the  question  of  de-  used  the  same  nrm  name.  In  18^3, 
lay,  each  case  must  necessarily  depend  plaintiff  moved  for  committal  lor 
upon  its  particular  circumstances  and  breach  of  injimction.  V.  C.  Stuart  re- 
its  own  particular  nature.  Now,  the  fused  the  motion,  but  without  costs,  on 
first  thing  which  is  to  be  observed  in  the  ground  (among  others)  of  acqui- 
cases  of  this  description  is  this,  that  it  escence  by  the  plaintiffs  for  five  years, 
would  not  be  safe  for  any  plaintiff  to  This  holding  was  reversed  on  appeal, 
come  into  this  court  until  he  could  Turner,  L.  J.,  said:  '^On  the  question 
establish  actual  cases  of  deception,  be-  of  acquiescence,  I  think  that  in  a  case 
cause  you  would  be  forever  trying  of  this  description,  where  there  has 
hypotheticalcases,  and  you  would  have  been  an  injunction  granted  by  this 
a  number  of  people  brought  forward  court,  there  must,  in  order  to  deprive 
to  say,  and  probably  truly,  that  the  the  party  who  has  obtained  the  ih- 
thing  done  was  not  calculated  to  de-  junction  of  the  right  to  move  for  com- 
ceive.  That  beine  so,  I  think  the  mittal  upon  the  breach  of  it,  be  a  case 
plaintiffs  were  quite  justified  in  waiting  made  out  almost  amounting  to  such  a 
until  they  could  collect  a  sufficient  license  to  the  party  enjoined  against 
number  of  cases  to  prove  to  the  court  as  would  entitle  him  to  maintain  a  bill 
that  there  had  been  a  case  of  deception."  against  others  for  doing  that  act.  The 
Here  the  delay  was  only  about  three  party  enjoined  must,  I  think,  show 
months  and  an  injunction  was  granted,  such  acquiescence  as  would  be  saflR- 

In  McCardel  v.  Peck,  28  How.  Pr.  cient  to   create  a   new  right  in  him. 

(N.  Y.  Supreme  Ct.)   120,  Miller,  J.,  See  also  Taylor  v.  Carpenter,  3  Story 

said  :  "  It  has  never  been  held  that  a  (U.  S.)  458." 

mere  consent  or  acquiescence  in  the  use  1.  See  also  the  cases  cited  in  the 

of  a  name  or  trade-mark  conferred  an  note  immediately  preceding.     A  delay 

absolute  and   irrevocable   right  which  of  two  years  in  bringing  suit  to  pre- 
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vent  infringement  is  sufficient  to  pre-  their    rights,   after  thej  had  become 

elude  plaintiffs  from  obtaining  an  ac-  aware  of  the  infringement,  was  held  to 

count  of  gains  and  profits.    Lloyd  z\  disentitle  them  to  relief  by  injunction. 

Merrill  Chemical  Co.,  25  Ohio  L.  J.  Amoskeag  Mfg.  Co.  v.  Garner,  6  Abb. 

319.  Pr.  N.  S.   (N.   Y.  Supreme  Ct.)  365, 

Where     complainants*    trade-mark  This   case  was    reversed     on    appeal. 

for  soap  has    been   in  common    use  Amoskeag   Mfg.    Co.    v.    Garner,   54 

among  dealers  for  twenty  years,  and  How.   Pr.  (N.    Y.   Supreme  Ct.)  297, 

they  have  had  knowledge  of  this  fact  the  court  comments  upon  the  vague- 

for  four  years  before  filing  their  bill,  ness  of  the  evidence  by  which  the  period 

although  an  injunction  may  be  granted,  of  the  plaintiff's  laches  (nine  years),  is 

they  are  not  entitled  to  an  account  of  established,  and  finds  that  it  has  been 

sales  or  damages.     Low   7'.   Fels,   35  sufficient  to  prevent  compelling  an  ac- 

Fed.  Rep.  361.  count  for  profits,  but  grants  injunction. 

Mere  delay  or  acquiescence  cannot  It  criticises  Beard  v.  Turner,  13  L.  T. 

defeat  the   remedy   by   injunction   in  N.  S.  747,  contending  for  the  rule  laid 

support  of  the  legal  right,  unless  it  has  down  in  Harrison  v.  Taylor,  11  Jur.  N. 

been  continued  so  long  and  under  such  S.  40S,  and  quotinff^  with  approval,  Am- 

circumstances  as  to  defeat  the  right  oskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  (N. 

itself.     Where  consent  by  the  owner,  Y.)  599.    The  court  also  makes  a  dis- 

to  the  use  of  his  trade- n^ark  by  another,  tinction  with  regard  to  laches,  between 

is  to  be  inferred  from  his  knowledge  a  trade-mark  and  trade  name,  to  the  ef- 

and  silence  merely,  *Mt  lasts  no  longer  feet  that,  although  a  manufacturer  and 

than  the  silence  from  which  it  springs;  owner  of  a  trade-mark  for  certain  cot - 

it  is,  in  reality,  no  more  than  a  revo-  ton  goods  may,  by  extreme  laches,  in - 

cable  license."     Menendez  v.  Holt,  128  dicate  that  he  never  intended  to  apply 

U.   S.  514;    Amoskeag    Mfg.  Co.  v,  that  mark  to  a  certain  other  kind  of 

Spear,  2  Sandf.  (N.  Y.)  599;  Julian  v.  cotton   goods,  yet  **such  a  process  of 

Hoosier  Drill  Co.,  78  Ind.  408 ;  Taylor  thought  would  be  inapplicable  to  an  ef- 

r.  Carpenter,  1  Story  (U.S.)  458.  fort   like  the   present,   for  laches   can 

Where    plaintiffs,  after  the  knowl-  never  have  the  effect  of  a  concession 

edge  of  an  infringement  of   a  trade-  that  a  person  will  not  extend  the  use 

mark,  delayed  for  five  years  bringing  or  the  application  of  his  name,  nor  can 

suit  for  injunction  and  account  of  prof-  it  confer  upon  the  wrongdoer  the  right 

its,  although    an    injunction   will   be  to  build  up  and  establish  a  busiftess  in 

granted,  they  will  not  be  entitled  to  an  another  name." 

accounting.    Cahn  v.  Gottschalk,  14  Plaintiff,  a  pen-maker,  stamped  his 

Daly  (N.  Y.)  542.  pens  '*  Joseph  Gillott,  Extra  Fine,"  and 

In  Manhattan  Medicine  Co.  v,  sold  them  in  boxes  particularly  labeled, 
Wood,  4  Cliff.  (U.  S.)  461,  Clifford,  J.,  the  bottom  of  the  box  having  a  **  cau- 
said :  '*  Equity  will  not  decree  for  an  tion/'  showing  that  he  knew  that  oth- 
account  of  past  gains  and  profits  where  ers  had  attempted  to  pirate  his  trade- 
there  has  been  laches  in  bringing  the  mark.  There  was  also  evidence  that 
suit  and  long  acquiescence  in  the  use  other  manufacturers  and  stationers 
of  the  trade-mark  by  others,  and  es-  had  been  using  the  numerals  **  303" 
pecially  not  where  the  acquiescence  and  the  words  ** extra  fine"  in  the 
covers  a  period  of  fourteen  years."  same  way  for  some  fifteen  years.    An 

Where    the    plaintiff    has    slept  on  injunction  was  granted.     Potter,  J.,  at 

his  rights  and  has  not  been  very  vigi-  special  term,  said:  "There  was,  how- 

lant  in  ascertaining  who  was  interfer-  ever,  no  evidence  of  the  plaintiff 's  ac- 

ing  with  his  trade-mark,  an  injunction  tual  knowledge  of  this  practice.    The 

maybe  granted,  but  an  account  will  legal  effect  of  this  evidence  is:    First, 

not  be  allowed  earlier  than  the  filing  of  that  it  is  no  defense  that  the  fraud  has 

the  bill.     Ford  x\  Foster,  L.  R.,  7  Ch.  been  multiplied.  Second,  that  acquies- 

App.  611 ;  27  L.  T.  N.  S.  219;  20  W.  R.  cence  cannot  be  inferred,  and  it  is  rev- 

311,  318;  41  L.  J.  Ch.  682.  ocable  if  it  could  be."    Leonard,  J.,  at 

Plaintiffs,  manufacturers,  but  not  general  term,  said :  *' But  it  does  not 
printers,  of  cotton  cloths,  stamped  on  appear  that  he  [the  plaintiff]  had  dis- 
them  the  word  **  Amoskeag."  Defend-  covered  any  individual  whom  he  could 
ants,  printers,  but  not  manufacturers,  of  attack  as  an  offender.  Nor  can  I  be- 
cloths,  used  the  same  word  in  the  same  lieve  that  a  *  caution '  to  the  public 
way.  A  delay  of  nine  years  on  the  against  the  fraudulent  use  of  his  de- 
part of  the  plaintiffs   in  prosecuting  vice  can  be  deemed   an   acquiescence 
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2.  Abandonment. — The  acquisition  of  title  to  a  trade-mark  has 
been  likened  in  this  article  to  the  taking  possession  of  a  thing 
in  a  state  of  nature,  the  adoption  and  use  for  the  first  time 
for  the  particular  purpose  to  which  the  mark  is  applied,  with  an 
intention  to  adopt  it  as  a  trade-mark,  and  acts  indicating  this 
intention,  being  the  only  acts  necessary  to  acquire  title.*  This 
being  true,  it  follows  that  this  title  once  acquired  by  adoption 
and  use  may  be  abandoned  to  its  original  condition  by  disuse.^ 
What  will  amount  to  an  abandonment,  is  a  question  which  must 
always  be  decided  by  the  facts  of  each  particular  case ;  but  the 

in  the  use  by  others  of  the  particular  Co.,  26  Fed.  Rep.  576,  the  court  said : 

arrangement  of  numbers  upon  steel  *'  If  the  trade-mark  be  abandoned,  or 

pens  and   packing  boxes,   which  the  the  use  of  it  intentionally  discontinued 

plaintiff  had   first  adopted  and  used,  by  the  original  proprietor,  it  may  be 

and  which  had  come  to  be  a  designa-  readopted  and  appropriated  by  another, 

tion  of  a  particular  and  popular  pen  provided  it  has  not  become  a  mere  de- 

with   the   public."     Gillott    r.   Ester-  scription  of  quality  or  kind  of  product.** 

brook,  47  Barb.  (N.  Y.)  455;  affirmed  But  a  person  may  not  appropriate  a 

48  N.  Y.  374;  9  Am.  Rep.  553.  trade-mark  belonging  to  another,  with- 

A  delay  of  a  year,  or  thereabouts,  out  his  consent,  and  subsequently  ac- 

will  not  disentitle  the  plaintiff  to  an  quire  a  good  title  thereto  by  the  aban- 

injunction,  although  he  will  not  be  al-  donment  thereof  by  the  first  proprietor, 

lowed  an  accounting  of  profits.  Harri-  Atlantic  Milling  Co.  v,  Robinson,  20 

son  V,  Taylor,  11  Jur.  N.  S.  408;  12  L.  Fed.  Rep.  217;  Mouson  %>.  Boehm,  26 

T.  N.  S.  339.  Ch.   Div.   398;  Gray  v.  Taper  Sleeve 

In   Cartier   v.   May,  Cox*s  Man.  of  Pulley  Works,  16  Fed.  Rep.  436. 

Trade-Mark   Cases  200,  a  motion  to  The  right  to  use  a  trade-mark  is 

commit  for  breach  of  injunction  was  forfeited   by  non-user   for  a  period  of 

refused  on  the   ground  of  plaintiff's  eight  years,  and  cannot  be  resumed  in 

delay  {or  fifteen  months ;  but  injunc-  prejudice  of  one  who  had  used  it  ex- 

tion  was  enlarged  to  cover  new  fraud,  clusively  during  the  period  of  aban- 

and  costs  given.  donment.     Blackwell   v.  Dibrell,   3 

.  1.  Kohler  Mfg.  Co.  v,  Beeshore,  59  Hughes  (U.  S.)  151.     Here  the  court. 

Fed.  Rep.  572.  by  Hughes,  T.,  said :  "  That  the  right 

In  Brower  v,  Boulton,  53  Fed.  Rep.  to  use  a  trade- mark  may  be  lost  by 

389,  plaintiff's  predecessors  in  business,  abandonment  or  disuse,  is  too  clear  to 

good-will,  and  trade-marks,  used  the  need  argument  or  the  support  of  au- 

words  •*  La  Venzolana  "  on  five  ship-  thority.'* 

ments  of  flour  in  1873,  three  in  1885,  In  Lea  v,  Millar,  Seton  (4th  ed.)  242; 
one  in  1886,  several  in  1887,  1888,  1889  Cox  c  13,  the  plaintiffs  were  manufactur- 
and  1890.  Plaintiff  used  the  mark  there-  ersof  **  Worcestershire  Sauce,"  and  the 
after  and  registered  it  in  1891.  De-  defendants  sold  a  sauce  under  the  same 
fendant  used  the  same  words  much  name  and  labels.  An  injunction  to  re- 
morecontinuously since  1884.  Wheeler,  strain  defendants  from  so  doing  was  re- 
D.  }.,  said:  ^  The  use  of  these  words  by  fused,  on  the  ground  of  prior  use,  and 
the  plaintiff's  predecessor  in  1873  ^o^s  ^^'o  because  the  plaintiffs  had  publicly 
not  seem  to  have  been  sufTicient  in  ex-  abandoned  their  old  labels  by  recently 
tent  and  time  to  make  them  indicate  adopting  a  new  one,  bearing  their  sig- 
with  definiteness  that  flour  on  which  nature,  as  a  distinctive  mark.  Cox,  in 
thev  might  be  placed  came  from  him ;  commenting  on  the  case,  says :  "  It  is 
and  whatever  rights  in  that  respect  not  to  be  understood  that  the  court 
had  begun  to  accrue  to  him  by  that  use  decided  that  by  merely  adopting  a  new 
were  lost  by  the  abandonment  of  the  label  plaintiffs  abandoned  the  right  to 
use  long  before  the  defendants  began  protect  the  features  which  were  corn- 
using  them  in  1884.*'  mon   to   both  old    and    new."    Cox's 

2.  See    Menendez    r.  Holt,   128  U.  Man.  of  Trade-Mark  Cases  513,  and 

S.   514;   Symonds   v.  Greene,  28  Fed.  foot-note. 

Rep.  834.  Where  one,  in  the  employ  of  another. 

In  O'Rourke  r.  Central  City  Soap  discovers   or  invents    an   article,  and 
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general  rule  is  that  the  mark  will  never  be  held  to  have  been 
abandoned,  unless  a  clear  intention  can  be  gathered  from  the  acts 
of  the  former  owner  to  give  it  up  and  to  abandon  his  title  to  it,* 

gives  it  a  distinctive  name,  and  permits  affirms    it.    .    .    .    In   view  of  these 

the  employer  with  his  acquiescence  for  facts  it  cannot  be  inferred,  from   less 

many  years  to  appropriate  it  with  that  than  a  year's  suspension  of  the  business 

name,  and  put  it  forth  to  the  public  as  b^  Ingels,  that  he  intended  to  abandon 

his  own,  the  inventor  will  be  held  to  either  the  business  or  his  right  to  said 

have  abandoned  all  his  rights  therein  trade- mark.     The  suspension  must  be, 

to  his  employer.    Caswell   v,  Davis,  presumptively  at  least,  attributed   to 

58  N.  Y.  223;  17  Am.  Rep.  233.  indisposition  or  inability,  rather  than 

Where  the  plaintiff  has  acquiesced  an  intention  to  abandon  valuable  rights, 
for  a  long  number  of  years  in  the  use  Browne  says  that  the  question  of 
by  the  defendant  of  plaintifTs  alleged  abandonment  is  one  of  intention,  and 
trade-mark,  **  Lackawanna  Coal/*  to  that*  A  person  may  temporarily  lay 
designate  coal  mined  by  defendants  aside  his  mark,  and  resume  it,  without 
from  the  Lackawanna  Valley,  he  will  be  having  in  the  meantime  lost  his  prop- 
held  to  have  licensed  defendant  to  use  erty  in  the  right  of  user.  Abandon- 
the  same,  and  will  be  estopped  from  ment,  being  in  the  nature  of  a  forfei- 
enjoining  him  from  usine  it  for  such  ture,  must  be  strictly  proven.'  It  is 
purpose.  Delaware,  etc..  Canal  Co.  v,  incumbent  upon  those  alleging  the 
Clark.  7  Blatchf.  (U.  S.)  xx2.  defense  of  abandonment  to  show  that 

In  Browne  v.  Freeman,  12  W.  R.  305;  the  right  had  been  relinquished  to  the 

4  N.  R.476,  the  plaintiff,  who  was  the  public  by  clear  and  unmistakable  evi- 

inventor  of  a  medicine  wiiich  he  called  dence.  mowne  on  the  Laws  of  Trade- 

*^  Chlorodyne,"  moved  for  an  injunction  Marks,  section  6S1 ;  Dental  Vulcanite 

to   prevent  the  defendant  from  using  Co.  v.  Wetherbee,  3  Fish.  Pat.  Ca8.87. 

the  same  word  on  a  preparation  of  his  .    .    .     We  think   the    delay,  under 

own  make;  the  plaintiff  having  previ-  the  circumstances,   will  not  preclude 

ously  dismissed  a  bill  with  costs  which  her  from  this  relief.    She  did  not  in- 

he  had  filed  against  defendant  for  the  tend  to  abandon  and  therefore  has  not 

same   purpose.    The  court    said    that  abandoned,  her  right  as  to  the  future, 

such  dismissal  of  the  previous  bill  was  to  the  exclusive  use  of  her  property 

an  abandonment  of  the  exclusive  right  in  the  trade-mark.    Inability  may  pre- 

to  the  trade*mark.  vent  the  use  of  the  mark,  but  it  will 

1.  In  Mouson  t/.  Boehm,  28  Sol.  J.  not  confer  upon  others  the  right  to 
361,  Chitty,  J.,  said :  ''  To  constitute  use  it,  or  constitute  an  abandonment" 
abandonment,  an  intention  to  abandon  See  Amoskeag  Mfg.  Co.  v.  Spear,  2 
must  be  shown.  Mere  non-user  of  a  Sandf.  (N.  Y.)  599. 
trade-mark  could  no  more  be  said  to  In  Hegeman  v,  Hegeman,  8  Daly 
constitute  abandonment  than  the  mere  (N.  Y.)  x,  Daly,  C.  J.,  said  :  **  A  trade- 
non-user  of  the  right  to  foul  a  stream  mark,  whether  it  consists  of  a  symbol 
belonging  to  a  mill  as  an  easement,  could  or  a  descriptive  name,  may  be  aban- 
be  said  to  constitute  an  abandonment  doned ;  and,  if  it  is,  it  may  then  be  ap- 
of  the  easement.  .  .  .  Boehm,  how-  propriated  by  anyone,  who,  by  doing 
ever,  had  neither  broken  up  his  moulds  so,  adopts  it  as  his  own ;  or  after  it  is 
nor  erased  this  trade-mark  from  his  abandoned  it  may  be  resumed  by  the 
books  and  lists.  On  the  contrary,  he  original  proprietor  and  readopted  by 
had  continued  to  issue  the  mark  in  the  him,  if  in  the  meantime  it  has  not 
trade-list  of  his  firm."  been  taken  possession  of  by  another, 

It  is  also  said  that  the  mere  fact  of  or  by  the  community  in  general,  or  be- 

non-registration  does  not  help  to  show  come,  as  a  name  or  device,  by  general 

any  intention  to  abandon,  as  registra-  user,  a  mere  designation  of  the  kind  of 

tion  is  simply  a  precedent  to  suing ;  and  article  or  product,  when  its  quality  as 

knowledge  of  user  must  be  shown  in  an  exclusive  trade-mark  is  gone ;  the 

order  to  establish  acquiescence.  criterion  or  test  being,  was  there  an 

In   Julian   v,  Hoosier  Drill  Co.,  78  intention  to  abandon,  which  will  de- 
Ind.  408,    the    court,  by   Morris,   C.,  pend  upon  the  special  circumstances  of 
said :  ''  The  question  of  abandonment  the  particular  case." 
is  one  of  intention,  and  the  burden  of  The  fact  that  the  owners  of  a  trade- 
establishing  it  lies  upon  the  party  who  mark  (**  Excelsior*'),  at  the  request  of 
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or  unless  a  common-law  right  be  limited  by  registration  under 
the  statutes.* 

X.'  iNFRnrGEXSHT — 1.  In  General. — It  has  long  since  been  estab- 
lished, that  in  the  case  of  a  technical  trade-mark,  the  right  of  the 
plaintiff  to  relief  is  entirely  independent  of  the  intention  of  de- 
fendant, and  even  of  his  knowledge  of  the  fact  of  his  infringe- 
ment. Generally  speaking,  all  that  is  necessary  is,  for  the  plaintiff 
to  show  the  existence  of  his  trade-mark,  his  exclusive  right  there- 
in, and  its  use  by  the  defendant  upon  articles  of  the  same  class  of 
merchandise,  without  his  license.' 

2.  Imitation  of  Vame. — The  infringement  of  a  trade-mark  which 
consists  of  a  name,  generally  presents  a  case  easy  of  determination. 
Given  the  fact  that  the  name  is  a  valid  trade-mark,  anything  will 

a  few  purchasers,  erased  it  and  placed  such  cases,  the  title  in  the  trade-mark 

another  name  upon   the  article  sold,  is  not  lost  or  deemed  abandoned,  but 

can  in  no  sense  be  regarded  as  a  repre-  the  owner  is  estopped  from  asserting 

sentation  to  the  public  of  the  abandon-  it  to  prevent  another  from  using  the 

ment  of  the  trade-mark  and  the  adop-  device.    It  is  evident,  therefore,  that 

tion  of  another.  Nor  is  the  fact  that  the  each  case  must  be  decided   upon  its 

owners  of  a  trade-mark,  at  the  request  own  facts.    There  can  be  no  fixed  rule, 

of  dealers,  placed   the  dealer's  name  and  time  is  only  a  matter  of  evidence, 

upon  the  article  near  the  trade-mark,  to  be  considered  with  all  others." 

anj  indication  of  abandonment,  espe-  The  abandonment  of  a  trade-mark 

cially  when  it  is  customary  in  the  trade  is  not  made  out  by  showing  numerous 

to  do  so.    Sheppard  v,  Stuart,  13  Phila.  infringements  in  which  the  owners  of 

(Pa.;  117.  The  court  saying  :  ^*ln  con-  such  trade-mark  have  not  acquiesced, 

sidering  acts,  from  which  acquiescence  Williams  v,  Adams,  8  Biss.  (U.  S.)  452. 

or  abandonment  are  or  may  be  in-  Blodgett,  J.,  said :  "  I  do   not  under- 

ferred,  it  should  not  be  forgo'tten  that  stand   the  rule  to  be,  that  if  a  party 

a  trade-mark  is  property.     In  all  cases  infringes  upon  another^s  trade  -  mark, 

of  litigation  it  may  fairly  be  said  to  be  there   is  any  fixed  time  in  which  he 

^(raluable  property.  The  man  who  lends  must  bring  suit  in  order  to  save  his 

his  horse   frequently,  or   permits   an-  rights.      Certainly  there  is   no    such 

other  to  use  it,  is  never  said  to  have  neglect  on  the  part  of  the  complain- 

abandoned  his  horse  to  the -public,  or  ants  proved  here,  as  would  show  an 

to  acquiesce  in  any  claim  to  use  the  intention  to  abandon  their  trade- mark." 

horse  at  pleasure.    Mi\ch  less  can  these  The  fact  that  the  plaintiff  has  dis- 

acts  justify  the  stranger  who  breaks  continued  the  use  of  his  trade-mark 

into  the  stable  and  steals  the  horse,  for  three  years  and  adopted  another. 

It  needs  no  citation  of  au-  will  not  deprive  him  of  his  right  of 
thorities  to  show  that  a  license  is  not  action  against  one  who  uses  the  orig- 
an abandonment — not  even  evidence  inal  mark  on  the  article  in  question, 
of  abandonment.  It  is,  perhaps,  the  thus  falsely  purporting  it  to  be  of  the 
highest  evidence  of  the  assertion  of  plaintiff's  manufacture.  Lemoine  v. 
the  right  and  acquiescence    therein.  Ganton,  2  E.  D.  Smith  (N.  Y.)  343. 

It   has  been  strongly  urged  1.  See  Richter  z\  Anchor  Remedy 

that  the  plaintiffs  have  lost  their  right  Co.,  52  Fed.  Rep.  455 ;  ajpd  on  app. 

of  action   by  their  delay  in  bringing  59  Fed.  Rep.  560;  Kohler  Mfg.  Co.  i'. 

suit,  or  in  asserting  their  claim.     It  Beeshore,  59  Fed  Rep.  572. 

may  be  that  even  a  wrongdoer  may  8.  "  The  first  appropriator  of  a  name, 

sometimes    successfully   defend  upon  etc.    ...    is  injured  when  another 

this  ground.     It  must,  however,   be  adopts  the  same  mark     ...     for 

such  a  delay  as  would  lead  a  reasona-  similar  articles,  because  such  adoption 

ble  person  to  suppose  that  the  owner  is  in  effect  representing  falsely  that  the 

had  abandoned  his  device,  or  such  as  productions    of    the    latter  are  those 

induced  the  defendants  to  act,  or  under  of  the  former.**    Strong,  J.,  in  Dela- 

such    circumstances   as   required   the  ware,  etc..  Canal  Co.  v,  Clark,  13  Wall, 

owner  to  assert  his   right.     Even  in  (U.S.)  3x1.    See  also  Osgood  v.  Rock- 
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wood,  II  Blatchf.  (U.  S.)  314;  Kinney  J14;    14   W.   R.  357,  the  plaintiff,  a 

V.  Allen,  I  Hughes  (U.  S.)  106.  Fortuguese  wine-grower,  sold  his  wine 

The  language  of  U.S.  Statutes  at  in  casks,  stamped  with  the  figures  of  a 

Large,    ch.   138,  p.  50a,  is  that  any  crown  and  an  eagle,  and  the  letters  "  B. 

person   who    shall    reproduce    .    .    .  S."  on  the  head  of  the  cask,  and  the 

any  trade- mark  registered,  etc.,  and  af-  word  **  Seixo,"  and  the  year  of  the  vin- 

fix  the  same  to  merchandise  of  sub-  tage  at  the  bunghole.  The  defendants, 

stantiallv  the  same  descriptive  proper-  London  merchants,  sold  their  wine  in 

ties,  shall  be  liable  to  an  action.  casks   stamped  with  the    figure  of  a 

In  Liggett  Tobacco  Co.f.  Hynes,  20  crown,  the  letters  **  C.  B.,'*  the  words 

Fed.  Rep.  883,  Parker,  J.,  said:  **To  "SeixodeCima," and thedatei86i, both 

constitute  an  infringement  exact  simi-  on  the  heads  of  the  casks  and  at  the 

larity  is  not  required;  there  may  be  an  bunghole.     An  injunction  was  granted 

infringement  without  it.    .    .    .    Nor  to  restrain  defendants  from  using  the 

need  the  resemblance  be  such  as  would  crown  and  the  word  '*  Seixo,*'  or  other 

deceive  persons  seeing  the  two  trade-  marks,  etc.,  likely  to  cause  their  wine 

marks    placed    side    by    side.     .    .    .  to  be  mistaken  for  that  of  the  plaintiff. 

But  the  tradesman  brings  his  privilege  Cranworth,  L.  C:  *'What  degree  of 

of  using  a  particular  trade-mark  under  resemblance    is    necessary,    from  the 

the  protection  of  equity  if  he  proves,  nature  of  things,  is  a  matter  incapable 

or  it  is  apparent  or  manifest  to  the  of  definition,  a  priori.    All  that  courts 

court  by  inspection,  that  the  represen-  of   justice  can  do  is  to  say  that  no 

tation  employed   bears  such  a  resem-  trader  can  adopt  a  trade-mark  so  re- 

blance  to  his  as  to  be  calculated  to  sembling  that  of  a  rival,  as  that  ordi- 

mislead  the  public  generally,  who  are  nary  purchasers,  purchasing  with  or- 

purchasers  of  the  article,  to  make  it  pass  dinary  caution,  are  likely  to  be  misled, 

with  them  for  the  one  sold  by  him.    If  It  would  be  a  mistake,  however,  to 

the  indicia  or  signs  used  tend  to  that  suppose  that  the  resemblance  must  be 

result,  the  party  aggrieved  will  be  en-  such    as  would  deceive  persons  who 

titled  to  an  injunction.    .    .    .    The  should  see  the  two  marks  placed  side 

plaintiff  is  entitled  to  protection  if  the  by  side.     The  rule  so  restricted  would 

trade-mark  of  defendant  would  deceive  have  no  practical  use.    If  a  purchaser, 

the  ordinary  purchaser,  purchasing  as  looking  at  the  article  offered  to  him, 

such  persons  ordinarily  do."  would  naturally  be  led,  from  the  mark 

The  innocent  consignee  and  pur-  impressed  on  it,  to  suppose  it  to  be  the 
chaser  of  articles  intended  for  his  own  production  of  a  rival  manufacturer,  and 
use,but  bearing  a  spurious  trade- mark,  would  purchase  it  in  that  belief,  the 
is  liable  to  injunction  at  the  suit  of  the  court  considers  the  use  of  such  mark 
owner  of  the  trade- mark,  and  even  if  to  be  fraudulent.  But  I  go  farther.  I 
the  former  assents  to  an  undertaking  do  not  consider  the  actual  physical  re- 
comprising  all  the  relief  asked  for  in  semblance  of  the  two  marks  to  be  the 
the  bill,  yet  he  is  liable  for  costs,  cer-  sole  question  for  consideration.  If  the 
tainly  where  the  consignment  is  a  large  goods  of  a  manufacturer  have,  from 
one,  in  this  case  5000  cigars  for  private  the  mark  or  device  he  has  used,  be- 
use.  Upmann  v.  Forester,  24  Ch.  come  known  in  the  market  by  a  par- 
Div.  231.  ticular  name,  I  think  that  the  adop- 

In  Low  V.  Hart,  90  N.  Y.  457,  Ra-  tion  by   a  rival   trader  of  any   mark 

pallo,  J.,   said :   ^Although  the  proof  which  will  cause  his  goods  to  bear  the 

does  not  establish  an  infringement  by  same  name  in  the  market,  may  be  as 

th6  defendant  to  any  great  extent,  yet  much  a  violation  of  the  rights  of  that 

we  think  that  where  it  is  shown  that  a  rival  as  the  actual  copy  of  his  device." 

dealer  has  the  imitated  article  in  his  In  McAndrew  v.  Bassett,  33   L.  J. 

store,  and  offers  it  for  sale  as  genuine,  Ch.  561 ;  10  Jur.  N.  S.  492 ;  10  L.  T.  N. 

even  though  but  a  single  sale  is  proved,  S.  65,  442 ;  4  De  G.  J.  &  S.  380;  12  W. 

that  is  sufficient  to  sustain  an  injunc-  R.  777,   Westbury,  L.   C,  said :  *'An 

tion  against  a  continuance  of  the  wrong,  element  of  the  right  to  the  property  in 

and  that  an  action  for  such  injunction  a   trade- mark  may  be  represented  as 

will   not   be  defeated    solely  on    the  being  the  fact  of  the  article  being  in 

ground  that  on  the  day  it  is  brought,  the  market  as  a  vendible  article,  with 

3ie  dealer  happens  not  to  have  any  of  that  stamp  or  trade-mark,  at  the  time 

the  article  on  hand."  when  the  defendants  imitate  it.    The 

In  Seixo  v.  Provezende,  L.  R.,  i  Ch.  essential  ingredients  for  constituting 

192 ;  12  Jur.  N.  S.  215 ;  14  L.  T.  N.  S.  an  infringement  of  that  right  probably 
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• 
be  held  to  be  an  infringement  of  it  which  has  the  same  sound 
when  used  to  describe  the  article,  and  which  has  sufficiently  the 
same  appearance  to  cause  one  name  to  be  mistaken  for  the  other. 
The  trade-mark  name  of  an  article  is  generally  the  essential  fea- 
ture of  the  mark  by  which  the  goods  are  known  and  designated, 
and  an  infringement  will  be  held  to  exist  where  this  name  is  em- 
ployed by  a  defendant,  although  the  other  indicia  of  package  and 
labels  may  be  different.  A  single  sale  by  an  infringer  will  be 
sufficient  to  entitle  the  trade-mark  owner  to  an  injunction. 

The  imitation  of  a  name  by  which  goods  are  known  is  fre- 
quently the  most  dangerous  form  of  imitation,  for  the  reason 
that  purchasers  may  be  misled  who  are  entirely  unfamiliar  with 
the  genuine  goods,  but  who  have  only  seen  the  name  advertised, 
or  have  been  told  of  the  goods  by  their  name  by  others  and 
asked  for  them  by  name,  without  ever  having  seen  them.  The 
purchaser,  under  these  circumstances,  is  much  more  liable  to  be 
misled  and  to  accept  the  goods  of  an  imitator  for  those  of  the 
owner  of  the  trade  name,  than  where  familiarity  with  the  goods  is 
necessary.* 

would  be  found  to  be  no  other  than  Cranworth,  L.  J.,  said :  '*  No  gen- 
these :  First,  that  the  mark  has  been  eral  rule  can  be  laid  down  as  to  what 
applied  by  the  plaintiffs  properly,  that  is  or  is  not  a  mere  colorable  vari- 
is  to  say,  that  they  have  not  copied  any  ation.  All  which  can  be  done  is  to  as- 
other  person's  mark,  and  that  the  mark  certain  in  every  case,  as  it  occurs, 
does  not  involve  any  false  representa-  whether  there  is  such  a  resemblance 
tion ;  secondly,  that  the  article  so  as  to  deceive  a  purchaser  using  ordi- 
marked  is  actually  a  vendible  article  in  nary  caution.'* 

the  market ;  and,  thirdly,  that  the  de-  In  Amoskeag  Mfg.  Co.  v.  Trainer, 
fendants,  knowing  that  to  be  so,  have  loi  U.  S.  63,  Clifford^.,  in  a  dissent- 
imitated  the  mark  for  the  purpose  of  ing  opinion,  said :  **  Two  trade-marks 
passing  in  the  market,  other  articles  of  are  substantially  the  same  in  legal  con- 
a  similar  description."  templation,  if  the  resemblance  is  such 
In  Leather  Cloth  Co.  v,  American  as  to  deceive  an  ordinary  purchaser, 
*  Leather  Cloth  Co.,  i  H.  &  M.  271 ;  4  giving  such  attention  to  the  same  as 
De  G.  J.  &  S.  137;  II  H.  L.  Cas.  529^  such  purchaser  usually  gives,  and  to 
an  injunction  was  asked  to  restrain  the  cause  him  to  purchase  the  one  suppos- 
use  of  a  complicated  stamp  on  leather  ing  it  to  be  the  other.  Gorham  Co.  v. 
cloth.  The  vice  chancellor  granted  White,  14  Wall.  (U.  S.)  511;  McLean 
the  injunction,  but  his  decision  was  re-  v,  Fleming,  96  U.  S.  3c6.  .  .  .  For 
versed  by  the  chancellor.  On  appeal  the  purpose  of  establishing  a  case  of 
to  the  House  of  Lords  the  latter's  judg-  infringement,  it  is  not  necessary  to 
ment  was  affirmed.  Westbury,  L.  U.,  show  that  there  has  been  the  use  of  a 
said :  **  The  same  things  are  necessary  mark  in  all  respects  corresponding 
to  constitute  a  title  to  relief  in  equity  with  that  which  another  person  has  ac- 
in  the  case  of  the  infringement  of  the  quired  an  exclusive  right  to  use,  if  the 
right  to  a  trade-mark,  as  in  the  case  resemblance  is  such  as  not  only  to  show 
of  the  violation  of  any  other  right  of  an  intention  to  deceive,  but  also  such  as 
property.  First,  the  plaintiff  must  to  be  likely  to  make  unwary  purchasers 
prove  that  he  has  an  exclusive  right  to  suppose  that  they  are  purchasing  the 
use  some  particular  mark  or  symbol  in  article  sold  by  the  party  to  whom  the 
connection  with  some  manufacture  or  right  to  use  the  trade-mark  belongs, 
vendible  commodity;  and,  secondly,  Wotherspoon  v.  Currie,  L.  R.,  5  App. 
that  this   mark  or  symbol   has  been  Cas.  519.'' 

adopted  or  is  used  by  the  defendant  so  1.  The  use  of  the  phrase,  *'  Improved 

as  to  prejudice  the  plaintiff's  custom  Fig  Syrup,"   upon    bottles,  wrappers, 

and  injure  him  in  his  trade  or  busi-  etc.,  resembling  a  similar  preparation 

ness.''     In    the  opinion   in   this    case  manufactured  and  sold  by  the  name  of 
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"  Sjrup  of  Figs,'*  will  be  enjoined  as  straining  them  from  putting  on  their 
an  infringement  of  trade*mark.  Im-  pianos  **  Webster,  New  York.*'  It  was 
proved  Fig  Syrup  Co.  v,  California  held,  that  the  defendant's  trade-mark 
Fig  Syrup  Co.,  54  Fed.  Rep.  175.  In  was  not  likely  to  deceive,  and  the  in* 
this  case  the  court,  by  Beatty,  J.,  said:  junction  was  refused. 
''While  there  is  a  difference  between  Plaintiff  was  the  publisher  of  a  news- 
the  two,  there  is  still  such  similarityas  paper  called  *'  The  Electrical  World." 
we  think  would  lead  many  purchasers  Defendant  published  a  paper  called 
— the  consumer,  though  not  likely  the  '*  The  Electrical  Age,"  adopting  a  title- 
general  trade  dealer — to  purchase  one  page  generally  similar  to  that  of  plain- 
for  the  other.  It  is  against  the  proba-  tin,  but  being  strikingly  different  in 
bility  of  such  impositions  upon  the  certain  points,  and  printed  in  and  upon 
consuming  class  of  the  public  that  different  colors.  Daniels,  J.,  in  refus- 
courts  will  extend  their  protection."  ing    a    preliminary    injunction,    said: 

The  name,  **  P.  T.  Butler's,"  before  "  While  there  arc  points  of  general 
the  words,  *'Trade-mark — Best  Soap,"  resemblance,  there  are  also  features  of 
is  not  so  similar  to  the  words,  *'  B.  T.  striking  diversity,  rendering  the  infer- 
Babbitt's,"  before  the  same  words,  as  to  ence  at  least  somewhat  *  uncertain 
be  an  infringement  of  the  latter,  in  the  whether  the  defendant  is  publishing  its 
absence  of  proof  that  anyone  has  been  newspaper  under  such  a  form  of  title- 
deceived.  Babbitt  v.  Brown,  68  Hun  pase  as  is  calculated  to  produce  the  be- 
(N.  Y.)  515.  Van  Brunt,  P.  J.,  saying:  lief  in  the  minds  of  subscribers  or  pur- 
'*  When  there  is  a  simulation  of  a  trade-  chasers  that  the  defendant's  is  the  paper 
mark,  and  the  intent  becomes  a  subject  of  the  plaintiff.  If  that  could,  upon  the 
of  inquiry,  the  form,  color,  and  general  affidavits  and  exhibits,  be  concluded  to 
appearance  of  the  packages  may  be  be  the  fact,  then  the  case  would  be  one 
material;  but  to  sustain  an  action  there  for  an  injunction,  for  that  would  be  a 
must  be  an  imitation  of  something  that  violation  of  the  plaintiff's  rights  which 
can  legally  be  appropriated  as  a  trade-  no  court  could  permit  to  be  successfully 
mark."  devised  and  followed."     W.J.Johnson 

In  Hutchinson  v.  Blumberg,  51  Fed.  Co.  v.  Electric  Age  Pub.  Co.  (Supreme 
Rep.  829,  complainant  used  the  word  Ct.),  14  N.  Y.  Supp.  803. 
*•  Stor"  and  the  symbol  of  a  sUr  on  In  Stokes  tr.  Allen,  56  Hun  (N.  Y.) 
his  naanufactured  underwear,  etc^  526,  plaintiffs  published  an  illustrated 
which  thereby  became  known  as  "  Star  book  called  **  The  Good  Things  of  Life," 
Goods."  Defendant  used  a  star  and  a  consisting  of  pictorial  illustrations  of  a 
crescent  in  a  similar  way,  the  star,  al-  publication  known  as  ^  Life,"  etc.  De- 
though  somewhat  different  from  that  fendant  called  his  book  "  The  Spice  of 
of  complainant  in  color  and  otherwise,  Life,"  and  it  was  made  up  of  pictorials,  . 
being  so  prominent  that  his  goods  also  etc.,  taken,  not  from  the  serial  ^  Life," 
became  known  as  **  Star  Goods."  An  but  from  another  paper.  On  the  plain- 
in  junction  was  granted.  See  also  tiff's  book  the  word  **  life  "  was  in  quo- 
Hutchinson  v.  Covert,  51  Fed.  Rep.  tation  marks,  but  this  was  not  so  on 
833,  where  the  facts  of  infringement  defendant's  cover;  the  similarity  of  the 
were  the  same,  save  in  the  use  of  **  Lone  two  books  was  entirely  in  their  size 
Star"  for  "Star,"  and  an  injunction  and  color  of  binding.  There  was  held 
was  granted.  to  be  no  inf  rineement.    In  the  opinion, 

Plaintiffs  stamped  on  velvet  ribbons  Daniels,  T.,  said:  "  It  is  not  sufficient 
as  a  trade-mark  '*  G.  F."  Defendants,  to  maintain  the  action  that  purchasers 
whose  trade-mark  was  G  &  F,  when  inattentively  might  accept  the  defend- 
they  stamped  it  on  velvet  ribbons,  did  anf  s  publication  in  place  of  the  plain- 
so  with  the  ampersand  greatly  reduced  tiffs.  But  it  is  necessary  to  maintain 
in  size  as  compared  vrith  the  initials,  their  action  that  the  defendants  should 
A  preliminary  injunction  was  granted,  have  employed  this  word  *  life '  with 
Giron  v,  Gartner,  47  Fed.  Rep.  467.  the  same  significance,  in  whole  or  in 

In     Foster  v,   Webster    Piano   Co.  part,  as  it  has  been  employed  by  the 

(Supreme  Ct.),  13  N.  Y.  Supp.  338,  an  plaintiffs." 

action  was  brought  by  William  Foster,  It  seems  that  the   trade-mark, 

as  substituted  trustee,  etc.,  of  the  last  **  Moxie,"  in  the  combination  **  M oxie 

will  and  testament  of  Albert  Weber,  Nerve  Food,"  is  infringed  by  a  similar 

deceased,    whose    trade-mark    was  use  of    the  word    "  Noxie."      Moxie 

•*  Weber,  New  York,"  against  the  de-  Nerve   Food   Co.  v.  Beach,  33    Fed. 

fendants,  asking  for  an  injunction  re-  Rep.  348. 

26  C.  of  L.— 27  417 


Infringflmoiit.                        TRADE-MARKS.  Imitati<»  of  Vi 

Plaintiffs  had  long  been  the  proprie-  word    ^  Sanitas/'    applied    to   certain 

tors  of  a   daily   morning  newspaper,  disinfectants,    etc.      Defendant     used 

called -the  **  Morning  Post."    Defend-  similarly  the  phrase  **  Condt-Santtas." 

ants  commenced  the  publication  of  a  An  injunction  was  granted  against  the 

daily  evening  newspaper,  called  the  use  of  ^^Sanitas"  alone,  or  in  the  above 

"  Evening  Post."    There  was  no  evi-  combination,   or    in   any   other    way, 

dence  of  actual   injury.    It  was  held  which  would  infringe  plaintiff's  mark. 

{reversing  the  decision  of  Kay,  }.),  Sanitas  Co.  v.  Condy,  56  L.  T.   N. 

that  although  the  public  might  be  de-  S.  621. 

ceived  into  thinking  there  was  a  con-  Plaintiff,  a  dentist,  caused  the  words 
nection  between  the  two  papers,  there  "  New  York  Dental  Rooms"  to  be  reg- 
was  no  probability  that  plaintiff  would  istered  as  a  trade  name  for  his  business, 
be  injured  thereby,  and  an  injunction  Defendant  displayed  signs  with  the 
must  be  refused.  Cotton,  L.  }.,  said :  words  '*  Newark  Dental  Rooms, "  and . 
**There  is  only  a  suggestion  of  possible  used  a  printed  form  of  contract  with 
injury,  and  1  think  we  ought  not  to  his  customers  very  similar  to  that  of 
act  on  that.  In  order  to  justify  us  in  plaintiff.  It  appeared  from  the  evi- 
granting  an  injunction,  we  must  have  dence  that  the  public  confused  the  two 
evidence  to  satisfy  us  that  there  is  establishments  and  mistakes  occurred, 
reasonable  probability  that,  in  fact,  and  that  defendant  intended  that  they 
there  will  be  damage  to  the  party  should  occur.  An  injunction  was  grant- 
complaining."  Borthwick  v.  Evening  ed.  Sanders  v,  Jacob,  ao  Mo.  App.  96. 
IPost,  37  Ch.  Div.  449.  Followed  in  McCartney  v.  Gamhart, 

Plaintiff  was    the    publisher    of   a  45  Mo.  593. 

newspaper   called  *'  The    Grocer   and  It  seems  that  the  word  **  Maizhari- 

Oil  Trade  Review."    Defendant  pub-  na  "  used  as  a  trade- mark  for  com  flour 

lished    another   newspaper,  calling  it  or  starch,  is  in  itself  an  infringement  of 

**  The  Grocer  and  Wine  Merchant  and  the  word  '*  Maizena,"  similarly  used ; 

Irish  Brewer  and  Distiller."    An  in-  and  this  is  certainly  so  when  the  for- 

junction  was  granted  to  restrain  the  mer  word  is  dressed  in  such  accessories 

use  of  the  words  **  The  Grocer,"  as  the  that  it  may  be  mistaken  for  the  latter, 

first  or  principal  words  in  the  title  of  Glen  Cove  Mfg.  Co.  v.  Ludeling,  22 

defendant's  publication,  and  the  use  of  Fed.  Rep.  823.     Here  Wallace,  J.,  said: 

any  title  similar  to  or  only  colorably  "The  rule  is  well  settled  that  to  enable 

differing  from  that  of  plaintiff.    Reed  the  proprietor  of  a  trade-mark  to  relief 

V,  O'Meara,  21  L.  R.  Ir.  216.  against  an  illegal  appropriation,  it  is 

In  Celluloid  Mfg.  Co.  v.  Cellonite  not  necessary  that  the  imitation  should 

Mfg.  Co.,  32  Fed.  Rep.  94,  Bradley,  T.,  be  so  close  as  to  deceive  persons  seeing 

said :  *'  Similarity,  not  identity,  is  the  the    two    marks    side  by   side ;  it    is 

usual  recourse  when  one  party  seeks  to  sufficient  if  there  is  such  a  d^ree  of 

benefit  himself  by  the  good  name  of  resemblance  that  ordinary  purchasers, 

another.    What  similarity  is  sufficient  using  ordinary  caution,  are  likely  to  be 

to  effect  the  object  has  to  be  deter-  deceived." 

mined  in  each  case  by  its  own  circum-  Plaintiff  manufactured  and  sold   a 

stances.    We  may  say,  generally,  that  chocolate  which  he  called  **  German 

a  similarity  which  would  be  likely  to  Sweet  Chocolate."   Defendant  sold  a 

deceive  or  mislead  an  ordinary  unsus-  chocolate  under  the  name  of  ^  Sweet 

pecting  customer,  is  obnoxious  to  the  German  Chocolate,"  put  up  with  wrap- 

law.  Judged  by  this  standard,  it  seems  pers  and  labels  similar  to  those  used 

to  me  that,  considering  the  nature  and  by    plaintiff.    An    injunction    was 

circumstances  of  this  case,  the  name  granted.    Pierce  v,  Ginttard,  68  Cal. 

*  Cellonite  Manufacturing  Company'  68;  58  Am.  Rep.  i. 

is  sufficiently  similar  to  that  of  *  Cel-  The  publication  of  a  daily  paper  at 

luloid    Manufacturing    Company  'to  3  a.  m.  called  *'  The  Morning  Mail,^ 

amount  to  an  infringement  of  the  com-  does  not  infringe  upon  the  rights  of 

plainants*  trade  name.  The  distinguish-  the  publishers  of  a  tri -weekly  paper, 

ing  words  in  both  names  are  rather  issued  at  11    a.  m.   and  called** The 

unusual  ones,  but  supposed  to  have  the  Mail."  Walter  v,  Emmott,  54  L.  J.  Cb. 

same  sense.    Their  general  similarity,  1059.     Bowen,  L.  J.,  said:  **The  use 

added  to  the  identity  of  the  other  parts  of  a  similar  name  is  not,  as  matter  of 

of  the  names,  makes  a  whole  which  is  law,  conclusive  to  show  that  there  is 

calculated  to  mislead."  an  intention  to  deceive,  or,  as  matter 

Plaintiff  owned  a  trade-mark  in  the  of   law,  that  there  would   be  such  a 
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deception  as  -would  cause mn  interfer-  .ley's  Food,"  yet  he  must  be  careful  to 

ence  with  or  damage  to  the  business  of  do  so  in  a  manner  not  calculated  to 

another,  because  we  can  conceive  cases  deceive.     An  injunction  was  granted 

where  the  use  of  a  similar  name  might  on  the  ground  of  intention  to  deceive, 

be  so  hedged  round  by  other  circum-  In  this  case,  the  descriptions  and  direc- 

stances  as  to  destroy  the  natural  effect  tions  for  use  on  the  article  were  iden- 

of  such  an  act    .    .    .    Similar  type,  tical  and  helped  to  make  out  the  case 

similar    appearance    in    the    papers,  of  deception.    Thorley's  Cattle  Food 

every    kind    of    circumstance    which  Co.  v.  Massam,  14  Ch.  Div.  74S. 

tends   to  confuse,  is    evidence    from  The  phrase    '*  Great  IXL  Auction 

which   the   inference  may   be   drawn  Co.,''  used  as  a  sign  over  a  store,  is  not 

that  the  acts  will   confuse.     But  we  an  infringement  of  the  phrase** IXL 

must  take  them  all  into  consideration.  General  Merchandise  Auction  Store," 

.  I  agree  that  proof  of  actual  mistake  is  similarly  used.  Lichtenstein  v.  Mellis, 

not  necessary."  8  Oregon  464;  34  Am.  Rep.  592. 

In    Accident  Ins.  Co.  v.  Accident,  Plaintiffs    used    the    coined    word 

Disease  &  General  Ins.  Corp.,  54  L.  "  Electro- Silicon  "  as  a  trade- mark  for 

}.  Ch.  X04,  an  injunction  was  granted  polishing  powder.     Defendant  applied 

to  restrain  defendants  from  the  use  of  the  term  **  Electric-Silicon  "  to  a  simi- 

its  trade  name  as  above  given,  on  the  lar  preparation  and  imitated  the  plain - 

ground  of  likelihood  of  deception.  tiff 's  packages,  etc.     Van  Vorst,  J.,  in 

**  The  New  Northwest,"  the  title  of  a  mnting  an   injunction,  said:    "The 

newspaper,  is  not  infringed  by  the  use  Tottr  of  the  boxes,  the  color  of  the  pa- 

of  4he  words, "The  Northwest  News,"  per,  the  arrangement  of  the  printed 

as  the  name  of  another  paper.     Here  matter,  the    name    *  Electric -Silicon,' 

intentional    fraud    was    not    alleged,  are  all  suggestive  of  a  design  to 'fraud- 

Duniway  Publishing  Co.  v.  Northwest  ulently  imitate  the  plaintiff's  trade  and 

Printing,  etc.,  Co.,  1 1  Oregon  33a.  business  and  to   reap  gain   thereby." 

The  name,   "Sporting  Chronicle,"  Electro- Silicon  Co.  v.  Trask,  59  How. 

applied   to  a  newspaper,  does  not  in-  Pr.  (N.  Y.  Supreme  Ct.)  189. 

fringe  the  name  "Newcastle  Chronicle,"  Plaintiffs  published  a  book  entitled 

similarly  used,  the  appearance  and  con-  *' Payson,  Dunton  and  Scribner's  Na- 

tentsof  the  two  papers  being  dissimilar,  tional  System  of  Penmanship."     De- 

and  there  being  no  evidence  of  decep-  fendants  issued  one  similar  in  form, 

tion  or  intention  to  deceive.   Cowen  v,  binding  and  color,  entitled  "Independ- 

Hulton,  46  L.  T.  897.  ent  National  System  of  Penmanship." 

In  Guardian  F.  &  L.  Assurance  Co.  v.  An  injunction  was  granted  to  restrain 

Guardian  &  General  Ins.  Co.,  co  L.  ].  the  use  of  the  words  "  National  System 

Ch.  253,  the  master  of  the  rolls  tnought  of  Penmanship."    Potter  v.  McPher- 

these  names    (as    above)   sufficiently  son,  21  Hun  (N.  Y.)  559. 

similar  to  cause  confusion,  although  The  use  on  labels,  etc.,  of  the  word 

there    was    no  appearance  of  actual  "  Apollonis,"  in   connection  with   the 

fraud  in  the  assumption  by  the  defend-  representation  of  a  bow  and  arrow  or 

ants  of  the  objectionable  name.  anchor,  is  an  infringement  of  the  word 

The  words,  "The  Grocer,"  used  as  "Apollinaris,"  and  the  representation 

the   name  of  a  publication,  is  an  in-  of  an  anchor  similarly  used.    Actien- 

fringementof  "The  American  Grocer,"  Gesellschaft   Apollinaris   Brunnen    v. 

similarly  used.  American  Grocer  Pub.  Somborn,  14  Blatchf.  (U.  S.)  380. 

Assoc.  v\  Grocer  Pub.  Co.,  25  Hun  (N.  In  Merchant  Banking  Co.  v.  Mer- 

Y.)  398.  chants'  Joint  Stock  Bank,  47  L.  J.  Ch. 

"Thorley's  Food  for  Cattle"  was  a  828,  Tessel,  M.  R.,  said:  "In  my  opin- 

condiment  made  (according  to  a  par-  ion  there  is  not  sufficient  similarity  in 

ticular  recipe  not  invented  by  Thor-  the  two  names,  as  above,  necessarily  to 

ley),  first  by  Thorley,  and  afterwards  lead  to  the  inference  that  there  was  an 

by  his  executors  at  Thorley's  works;  intention  to  deceive."     An  injunction 

but  it  had  not  become  an  article  of  was  refused. 

commerce  like  "  Liebig's  Extract  of  In  Hurricane  Patent  Lantern  Co.  v» 
Meat."  Subsequently  a  company  was  Miller,  56  How.  Pr.  (N.  Y.  Supreme 
started  called  "J.  W.  Thorley's  Cattle  Ct.)  234,  Lawrence,  J.,  said  :  "  I  do  not 
Food  Co.,"  who  made  a  similar  condi-  regard  the  words  '  tempest '  and  *  hur- 
ment  and  packed  it  in  a  similar  way.  ricane '  as  so  similar  [applied  to  Ian- 
It  was  held  that,  although  a  second  terns]  as  to  warrant  the  conclusion  that 
Thorley  might  make  and  sell  "  Thor-  the  public  is  liable  to  be  misled  into 
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believing  that  the  lamps  are  of  the  Batne  same  way'  together  with   the  words 

manufacture.''  "  Rogers  &  Sons."    The  court  deemed 

In   Charleson   v.  Campbell,   Ct.  of  this  a  fraudulent  imitation,  but  the  in- 

Sess.  4th  Ser.  IV.,  149;  14  Scot.  L.  Rep.  junction  was  refused  on  other  grounds. 

104,  the  plaintiffs  hotel  bore  the  name,  The   court    said:   **To    constitute  in- 

"  The  Station   Hotel,  Forres ;"  that  of  fringement  in  trade-marks,  ft  is  by  no 

defendant,  '*The   Royal   Station    Ho-  means  essential  that  the  imitation  should 

tel,  Forres."    The  word  "  Royal  "  was  be  exact  or  perfect.    ...    If  there 

deemed  sufficient  to  distinguish  them  be  a  resemblance  designed  and  calcu- 

and  prevent  infringement.  lated  to  mislead  the  purchaser,  it  is  suF- 

In  Talcott  v.  Moore,  6  Hun  (N.  Y.)  ficient."     Rodgers  v,  Philp,  i  Pat  Off. 

106;  Cox's  Man.  of  Trade-Mark  Cases  Gaz.  29. 

478,  it  waa  held  that  "The   Red  and  It  seems  that  the  words ** The  Hero," 

White  Book "  was  too  dissimilar  from  used  as  a  stamp  on  glass  jars,  is  in- 

**The   Little  Red   Book,  New  Series,  fringed  by  the  use  of  the  words  "The 

1875  '  to  grant  an  injunction,  even  when  Heroine,"  similarly  used.     Ludlow,  J^ 

there  was  an  apparent  attempt  to  de-  said:    "The  court  will   not   interfere 

ceive.     Daniels,  J.,  said:  **  The  points  when  ordinary  attention  will  enable  the 

of   difference    are    so  prominent  and  purchaser  to  discriminate.    ...     It 

striking  as  at  once  to  produce  the  im-  must  appear  that  the  ordinary  mass  of 

pression  that  both   the  medicines   and  purchasers,  paying  that  attention  which 

the   books   are    different    productions,  such  p>ersons  usually  do,  in  buying  the 

.    .     .    The  rule  upon  this  subject  is  article  in  question,  would  probably  be 

practically  the  same  as  that  applied  for  deceived."      Rowley    v,  Houghton,    2 

the  protection  of  trade-marks,  when,  in  Brew.  (Pa.)  303;  7  Phila.  (Pa.)  39. 

order  to  maintain  an  action  for  an  in-  SembUy  that  there  is  no  such  simi- 

junction,  it  must  appear  that  the  ordi-  larity  between  the  names"  LaCronica" 

nary  mass  of  purchasers,  paying  that  at-  and  "El  Cronista,"  applied  to  news- 

tention  which  such  persons  usually  do  papers,  as  to  mislead  the   public  and 

in  buying  the  article  in  question,  would  justify    an     injunction.      Stephens    v. 

probably  be  deceived."  DeConta,  7  Robt.  (N.  Y.)  343. 

Plaintiff,  the  manufacturer  and  in-  Plaintiff  sold  a  preparation  of  cocoa 
ventor  of  "  Ford's  Eureka  Shirt,"  sold  called  "  Schweitzer's  Cocoatina."  De- 
shirts  marked  with  the  words  "  R.  fendant,  Atkins,  who  had  been  in  his 
Ford's  Eureka  Shirt,  London."  Defend-  employ,  set  up  in  business  with  a  man, 
ant  sold  other  shirts,  marked  with  the  also  named  Schweitzer,  and  sold  a 
words  "  The  Eureka  Shirt."  An  in-  similar  preparation,  labeled  "  Schwcit- 
junction  was  granted  to  restrain  the  zer,  Atkins  &  Co.'s  Cacoatine." 
use  of  the  word  "  Eureka,"  but  not  to  There  was  some  similarity  between  the 
extend  to  advertisements  between  de-  packets  and  labels  used.  It  was  held  to 
fendant  and  the  trade.  Ford  v.  Fos-  be  a  colorable  imitation  and  an  injunc- 
ter,  L.  R.,  7  Ch.  App.  611 ;  27  L.  T.  N.  tion  was  granted.  Schweitzer  v.  At- 
8.219;  20W.  R.  311.  kins,  37  L.J.  Ch.847;  19L.  T.  N.  8.6; 

Plaintiff,  who  was  entitled  to  the  ex-  16  W.  R.  loS. 

elusive  right  to  import  from  the  Leo-  Plaintiff    applied    the    term    "  Co- 

poldshall    mines    a    rock    salt,    called  coaine "  to  a  hair  oil  of  his  own  manu- 

Kainit,  sold  it  as  **  The  Genuine  Leo-  facture.     Defendant    used    the    word 

poldshall   Kainit."      Defendant    sold  "  Cocoine "  on    an    article  which    he 

another  salt,  not  from  the  same  mines,  sold.      An    injunction    was    granted, 

as  "  Kainit  [Leopoldsalt]."     An  injunc-  **  Cocaine  "  being  a  valid  trade-mark, 

tion  was  granted.    The  court  saying:  and    the    imitation    of    it    deceptive. 

"  There  is  nothing  in  the  evidence  that  Robertson,  }.,  dissenting.    Burnett  v. 

I  can  see  to  lead  to  a  serious  belief  that  Phalon,  9  Bosw.  (N.  Y.)  193;  3  Kejes 

they  have  used   this   name  bona  fide.  (N.  Y.)    594;    3  Trans.  App.    167;    5 

.    .     .    The  misspelling  of  the  word  is,  Abb.  Pr.  N.   S.  (N.  Y.  Ct.  of  App.) 

to  say  the  least,  as  suspicious  acircum-  212. 

stance  as  can  be  conceived."     Radde  In  Matsell  v.  Flanagan,  2  Abb.  Pr. 

V.  Norman,  L.  R.,  14  Eq.  348;  41  L.J.  N.  S.  (N.  Y.  C.  PI.)  459,  a  prelimi- 

Ch.  525.  nary  injunction  was  granted  at  the  in- 

Piaintiffs  sold  cutlery, marked  "Rod-  stance    of     the    publishers    of    "The 

gers,"  "  Rodgers  &  Sons,"  etc.,  together  National  Police  Gazette,"  to  restrain 

with  a  maltese  cross  and  a  star.    De-  defendants  from  continuing  the  publi- 

fendants  used  the  same  symbols  in  the  cation  of  the  *'  United   States   Police 
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Gazette,"  printed  bo  as  to  deceive  the  J.  Ch.  37;  11  Jur.  938;  10  L.  T.  137,  an 

public.  injunction  to  restrain  defendants  from 

The  title  of  a  newspaper,  "  Bell's  using  the  first  three  words  in  the  title 
Life  in  London,"  is  infringed  by  the  of  their  company,  **  London  and  Pro- 
publication  of  another  paper,  entitled  vincial,"  was  refused,  on  the  ground 
**The  Penny  Bell's  Life  and  Sporting  that  no  deception  or  dam  age  was  likely 
News."  An  injunction  was  granted  to  to  accrue  to  the  plaintiffs, 
restrain  the  use  of  the  words  "Bell's  In  Rogers  v.  No  will,  6  Hare  335;  5 
Life,"  in  the  title  of  a  newspaper,  in  C.  B.  109;  17  L.  }.  C.  P.  52;  11  Jur. 
any  way.  The  court  said:  "This  is  1039;  10  L.T.  88.  an  action  was  directed 
an  application  in  support  of  the  right  to  be  brought,  the  court  saying  :  **  The 
of  property.  .  .  .  The  absence  of  court  will  consider,  whether,  taking  all 
a  fraudulent  intention  is  no  defense  the  names  together,  it  is  or  not  appar- 
against  an  application  to  the  court  for  ent  that  there  is  such  a  deceptive  qual- 
an  injunction  by  the  person  whose  ity  as  is  likely  to  produce  the  injury 
property  has  been  injured."    Clement  complained  of." 

V.  Maddick,  i   Giflf.  98;  5  Jur.  N.  S.  The  names  "The   Democratic  Re- 

59a;  53  L.  T.  117.  publican  New  Era"  and  "The    New 

In  Brooklyn  White  Lead  Co.  v.  Era,"  applied  respectively  as  the 
Masury,  25  Barb.  (N.  Y.)  416,  plain-  names  01  different  newspapers,  do  not 
tiffs  had  lone  manufactured  white  conflict,  there  being  no  real  probabil- 
lead,  marking  it  with  their  name,  and  ity  of  deception.  Bell  v.  Locke,  8 
other  words.  Defendant  also  carried  Paige  (N.  Y.)  75;  34  Am.  Dec.  371. 
on  the  same  business,  marking  his  In  Knott  v.  Morgan,  2  Keen  213, 
lead,  *'  Brooklyn  White  Lead,  pure,  joo  the  London  Conveyance  Company  ran 
lbs.,"  but  subsequently  changed  his  omnibuses  on  which  its  name  and 
mark  to  '*  Brooklyn  White  Lead  and  other  devices  were  painted  in  a  par- 
Zinc  Company."  Mitchell,  P.  J.,  said:  ticular  way,  and  clothed  its  servants 
**  He  has  no  such  company,  and  that  in  a  distinctive  manner ;  the  defend- 
part  of  his  new  title  seems  to  have  been  ant  began  to  run  omnibuses  painted 
adopted  to  imitate  the  plaintiffs',  and  similarly  with  the  names  "  London 
to  make  his  paint  pass  as  theirs.  Such  Conveyance,"  "  Original  Conveyance 
would  be  its  effect  with  any  but  the  for  company,"  etc.,  and  having  serv- 
most  cautious.  .  .  .  Any  false  name  ants  similarly  clothed.  Langdale,  M. 
that  is  assumed  in  imitation  of  a  prior  R.,  said :  "  It  is  not  to  be  said  that 
true  name  is  in  violation  of  this  right,  the  plaintiffs  have  any  exclusive  right 
and  the  use  of  it  should  be  restrained  to  the  words  '  Conveyance  Company ' 
by  injunction."  Defendant  was  enjoined  or  *  London  Conveyance  Company,' 
from  the  use  of  the  word  "  Company,"  or  any  other  words ;  but  they  have  a 
or  "  Co."  right  to  call  upon  this  court  to  restrain 

The  name  "  Irving  House,"  or  "Irv-  the  defendant  from  fraudulently  using 

ing  Hotel,"  applied  to  a  hotel,  is  in-  precisely  the  same  words  and  devices 

fringed  by  the  use  of  the  name  "Irving  which  they  have  taken  for  the  purpose 

Hotel"  in  the  same  way.     An  injunc-  of  distinguishing  their  property,  and 

tion  was  accordingly  granted.     How-  thereby  depriving   them   of    the  fair 

ard  V.  Henriques,  3  Sandf.  (N.  Y.)  725.  profits  of  their  business,  by  attracting 

See  also  Stone  v,  Carlan,  3  Month.  L.  custom  on  the  false  representation  that 

Rep.  360.  carriages,  really   the  defendant's,  be- 

Plaintiff  invented  and  sold  a  certain  long  to  and  are  under  the  manage- 
medicine  under  his  own  name.  Defend-  ment  of  the  plaintiffs." 
ant  made  and  sold  a  similar  medicine,  In  Snowden  v,  Noah,  Hopk.  Ch. 
and  on  his  labels  used  plaintiff 's  name,  (N.  Y.)  347;  14  Am.  Dec.  547,  '*The 
testimonials  of  plaintiff's  medicine.  National  Advocate"  and  *'The  New 
similar  directions  for  use,  etc.,  in  such  York  National  Advocate,"  the  names 
an  ingenious  way  as  to  make  it  appear  respectively  of  two  newspapers,  were 
at  first  as  if  they  were  applicable  to  held  to  be  sufficiently  distinct  to  pre- 
defendant's  preparation.  It  was  held  vent  deception.  An  injunction  was  ac- 
that  the  proceeding  was  wrongful  and  cordingly  refused, 
calculated  to  deceive,  and  an  injunction  In  Hogg  v.  Kirby,  8  Yes.  215,  plain- 
was  granted.  Franks  v.  Weaver,  10  tiff  was  proprietor  of  "The  Wonder- 
Beav.  297.  ful    Magazine."      Defendant    brought 

In  London,  etc.,  Assur.  Soc.  v.  Lon-  out  a  publication,  very  similar  in  ap- 

don,  etc.,  Joint-Stock  L.  Ins.  Co.,  17  L.  pearance,  under  the  same  name,  with 
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3.  Lnitatioh  of  Label. — The  general  rule  applicable  to.  the  imita- 
tion of  labels  is,  that  any  such  imitation  as  may  or  can  produce 
upon  the  mind  of  an  incautious  purchaser  the  impression  and  be- 
lief that  the  imitating  label  is  that  of  a  trade-mark  owner  with 
whose  goods  he  is  more  or  less  familiar,  will  constitute  an  in- 
fringement. This  is  what  is  known  as  a  colorable  imitation.  It 
will  be  noticed  that  this  test  involves  a  certain  amount  of  knowl- 
edge on  the  part  of  the  incautious  purchaser  of  the  label  of  the 
person  whose  goods  he  is  seeking,  and  the  imitation  need  only  be 
such  as  would  produce  such  an  impression  on  the  mind  of  an 
ordinary  purchaser  as  would  cause  him  to  believe  that  the  label 
of  the  infringer  was  the  label  of  the  trade-mark  owner.  This 
question  is  one  which  must  depend  upon  the  circumstances  of 
each  particular  case,  and  no  fixed  rule  can  be  laid  down  for  its 
determination.  Proof  of  actual  deception  of  a  purchaser  should 
always  be  supplied,  if  possible,  although  it  is  not  necessary  to 
control  the  decision  of  the  court.* 

the  addition  of  the  words  ''  New  Series,  are  well  and  desfgnedlj  adapted  to  de- 
Improved."  The  Lord  Chancellor,  in  ceive  the  ordinary  purchaser,  in  the  or- 
granting  an  injunction,  said :  '*  I  shall  dinaiy  course  of  purchasing  the  article 
state  the  question  to  be,  not  whether  in  a  small  quantity  for  immediate  use." 
this  work  is  the  same,  but.  In  a  question  In  Brown  Chemical  Co.  v.  Stearns, 
between  these  parties,  whether  the  de-  37  Fed.  Rep.  360,  Brown,  T.,  said  :  "A 
fendant  has  not  represented  it  to  be  court  of  equity  will  enjoin  unlawful 
the  same ;  and  whether  the  injury  to  competition  in  trade  by  means  of  labels 
the  plaintiff  is  not  as  great,  and  the  loss  of  peculiar  design  or  colors,  or  pack- 
accruing  ought  not  to  be  regarded  in  ages  of  distinctive  shapes,  intended  to 
equity  upon  the  same  principles  be-  enable  the  defendant  to  pass  his  goods 
tween  them  as  if  it  was,' in  "{act,  the  off  as  those  of  the  plaintiff."  Citing- 
same  book."  Burton  v.  Stratton,  12  Fed.  Rep.  696. 

1.  Wirtz  V,  Eagle  Bottling  Co.,  50  Lever  v.  Goodwin,  36  Ch.  Div.    i, 

N.  J.  £q.  164,  Was  a  case  of  infringe-  was  a  case  of  infringement  of  labels  and 

ment  of  labels  for  liquors.    Van  Fleet,  packets,  used  in  the  sale  of  soap.  Cot- 

V.  C,  said  :  **They  are  of  exactly  the  ton,  L.  ].,  said  :  "Looking  at  the   two 

same  size,  their  colors  throughout  are  tablets,  one  cannot  but  see  that  there 

the  same,  the  words  descriptive  of  the  is  a  strong  general   resemblance  be- 

goods  are  the  same,  and  they  are  ar-  tween  them,  and  especially  to  the  eyes 

ranged  in  precisely  the  same 'manner,  of    people   who    cannot   read.    .     .    . 

printed  with  letters  of  the  same  form  There  may  be  no  monopoly  at  all  In 

and  size,  and  in  ink  of  the  same  colors."  the  individual  things,  but  if  they  are 

An  injunction  was  granted.  so  combined  by  the  defendants  as  to 

Plaintiff's  labels  on  packages  of  to-  pass  off  the  defendants'  goods  as  the 

bacco  consisted  of  a  representation  of  plaintiffs',   then   the  defendants  have 

a  shield  or  banner,  an  ellipse  with  a  brought    themselves    within    the  old 

circle,  and   the   words    ^  Smoke  and  common-law    doctrine  in    respect    of 

Chew,"  in  red  and  yellow  colors.    De-  which  equitpr  will  give  to  the  aggrieved 

fendant  used  on  his  labels  the  same  party  an  injunction  in  order  to  restrain 

figures,  colors,  and  words,  but  called  the  defendants  from  passing  off  their 

his  tobacco  *'  Peach  Blossom,"  while  goods  as  those  of  the  plaintiffs.^'  Lind- 

that  of  plaintiffs  was  named  "  Sweet  ley,  L.  J.,  said  :  '*  What  is  called  the 

Loftus."    An  injunction  was  granted,  general  *  get-up,'  which  is  an  expres- 

Wellman,  etc.,  Tobacco  Co.  v.  Ware  sion   used  by  some  of  the  witnesses,  is 

Tobacco  Works,  46  Fed.  Rep.  289.  so  similar  that  obviously  the  one  might 

In  Myers  v,  Theller,  38  Fed.  Rep.  easily  be  mistaken  for  the  other.    Of 

607,   Shipman,  J.   said:   *'The  shape  course  in  all  these  cases  there  are  dif- 

and  color  of  the  bottle,  the  shield  and  ferences  as  well  as  resemblances,  and 

the  general  appearance  of  the  label,  the  question,  so  far  as  the  packages  are 
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concerned,  must  alwajs  be  decided  by  an  affirmative  resemblance  calculated 
contrasting  the  striking  resemblances  to  deceive  an  ordinary  observer  and 
with  the  striking  differences.  Now,  purchaser,  having  no  cause  to  use  more 
the  only  difference  -which  strikes  me  than  ordinary  caution,  and  make  him 
at  all  is  this :  that  Goodwin  has  sub-  believe  he  has  before  him  the  same 
stituted  the  word  '  Goodwin '  in  large  thing  which  he  has  before  seen  on  the 
letters  for  *  Sunlight.'  That  is  the  plaintiffs'  bottle,  and  expects  to  find  on 
whole  difference  which  catches  the  the  bottle  he  is  looking  at.  The  dif- 
eye.  Then  look  at  the  resemblances ;  ferences  which  he  would  see,  on  having 
look  at  the  paper;  look  at  the  print-  his  attention  called  to  them, are  not  of 
ing ;  look  at  the  blank  space  and  the  such  a  character  as  to  overcome  the  re- 
catch  words ;  look  at  the  whole  thing,  semblances  to  the  eye  of  a  person  ex-* 
and  it  is  impossible  not  to  arrive  at  the  pecting  to  see  only  the  plaintiffs'  bottle 
conclusion,  not  only  that  one  was  in-  and  label,  and  having  no  knowledge  of 
tended  to  pass  for  the  other,  but  that  another." 
that  intention  has  been  realized."  In   Fleischman  v,  Schuckmann,  62 

In  Frazer  v,  Frazer  Lubricator  Co.,  How.  Pr.  (N.  Y,  Supreme  Ct.)  92,  an 

18  111.  App.  450,  the  court,  by  Moran,  injunction  was  granted  to  restrain  the 

}.,  said :  *'  To  infringe  a  trade-mark,  it  use  by  defendant  of  labels  on  loaves  of 

IS   not  necessary    that    it    should  be  bread,  similar  to  those  of  plaintiff,  etc. 

counterfeited  or  exactly  simulated.    It  Van  Vorst,  ].,  said :  '*  The  intention  of 

is  enough  that  such  a  resemblance  is  the  defendant  to  imitate  the  plaintiff's 

produced    as  is  calculated  to  mislead  label  and  the  success  of  his  effort  is 

purchasers  who  use  such  ordinary  care  apparent.    .     .    .     In  purchasing  art!- 

and  observation  as  are  commonly  used  cles  of  so  common  use  as  bread,  labels 

by  the  public.   McLean  v,  Fleming,  96  are    not  expected  to  be  critically  ex- 

U.  S.  245.    .    .    .     When    the  labels  amined,  and  persons  who  cannot  read, 

are  examined  together  there  are  many  as  well  as  those  who  do,  are  obliged 

differences,  but  the  general  appearance  to  buy." 

of  the  label,  the  color  of  the  paper,  the  Plaintiff  sold  a  certain  article,  put  up 

resemblance  of  the  prominent  features  for  him  in  Paris,  under  a  label  contain- • 

which  go  to  make  up  the  whole,  taken  ing  the  words    ''  Conserves   Alimen- 

in  connection  with  the  fact  that  the  taries,"  the  arms  of  the  city  of  Paris, 

label  is  placed  on  packages  in  size,  with  a  monogram   '*  A.  C,"  the  words 

shape    and  appearance  like  those  of  **  Paris  "  and  "  Julienne,"  and  directions 

appellee,  are  well  suited  to  divert  the  for  use,  etc.    Defendant  sold  a  similar 

attention  of  the  purchaser  from  a  criti-  article,  with  devices  alike  in  size,  type, 

cal  examination  that  might  correct  the  color  and  app>earance,  except  that  the 

impression  gained  by  casual  inspection,  monogram    was  changed  to  **  F.  G." 

The  fact  that  careful  buyers  who  scru-  The  court  found  that  "  customers  and 

tinize  closely  are  not  deceived,    only  patrons  were  liable  to   be  deceived," 

shows  that  the  injury  is  less  in  degree,  and  granted  an  injunction.    Godillot  v* 

not  that  there  is  no  injury."  Hazard,  49  How.  Pr.  (N.   Y.  Super. 

In  Hostetter  v.  Adams,  10  Fed.  Rep.  Ct.)  5 ;  81   N.  Y.  263. 

838,  an  injunction  was  granted  to  re-  Although  a  label  bears  a  name  which 

strain  an  infringement  of  plaintiff's  la-  cannot  inequity  be  protected  as  a  trade- 

bel  and  method  of  preparation  for  the  mark,  this  will  not  prevent  a  recovery, 

market    of    *'  Hostetter's     Celebrated  where    the  label    is   imitated  in  size, 

Stomach    Bitter  s."    Blatchford,   J .,  shape,  color,  device  and  general  appear- 

said:  "  It  is  plain  that  it  is  a  copy  from  ance.    Conrad  v,  Uhrig  Brewing  Co., 

the  plaintiffs'  by  design.     Variations  8  Mo.  App.  277. 

are  made  of  such  a  character  as  to  be  Dixon  Crucible  Co.  v,  Benham,  4 
capable  of  discernment  and  description.  Fed.  Rep.  527,  was  a  case  of  infringe- 
But  the  general  effect  to  the  eye  of  an  ment  of  wrappers  and  labels  for  stove 
ordinary  person,  acquainted  with  the  polish,  those  of  complainants  and  de- 
plaintiffs'  bottle  and  label,  and  never  fendants  being  *'substantiallv  identical." 
having  seen  the  defendant's  label  and  An  injunction  was  granted,  the  court 
not  expecting  to  see  it,  must  be,  on  observing  :  ^  The  wrappers  and  label, 
seeing  the  defendants,'  to  be  misled  into  and  the  arrangement  of  the  printed 
thinking  it  what  he  has  known  as  the  characters,  and  the  language  of  the 
plainti£.  The  size,  color,  and  shape  wrappers  and  labels,  have  become  a 
of  the  bottle  .  .  .  the  general  effect  well-known  trade-mark." 
of  the  horse  and  his  rider    .    .    .    gives  Plaintiff  sold  gin  under  the  name  of 
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*'  Udolpho  Wolfe's  Aromatic  Schiedam  may  be  adopted  and  used  by  a  manu- 
Schnapps"  in  peculiarly  shaped  bottles,  facturer  or  seller  of  goods,  to  distinguish 
inclosed  in  peculiar  wrappers.  De-  his  goods  from  those  of  others;  and 
fendant  sold  gin,  called  *'  Hart's  Im-  when  another  person  uses  the  same 
perial  Schiedam  Schnapps/'  in  some-  label,  or  a  colorable  imitation  thereof, 
what  similar  bottles,  inclosed  in  some-  it  produces  the  same  result  as  would  a 
what  similar  wrappers.  An  injunction  copy  or  colorable  imitation  of  a  trade- 
was  granted  as  regards  the  bottles  and  mark — ^that  is  to  say,  it  is  a  false  repre- 
wrappers,  but  not  as  to  the  words  sentation  that  the  goods  to  which  it  is 
^  Aromatic  Schiedam  Schnapps/'  they  attached  were  manufactured  or  sold  by 
being  merely  descriptive.  Stawell,  C.  the  person  whose  label  was  copied  or 
J.,  said:  **•  Nor  do  I  concur  in  the  argu-  imitated,  and  purchasers  are  deceived 
ment  that  we  are  to  consider  the  Intel-  and  are  liable  to  be  defrauded.  On 
ligence  or  want  of  intelligence  of  the  principle,  a  person  is  as  fully  entitled 
purchaser.  We  ought  not  to  pro-  to  be  protected  in  the  use  of  his  label 
nounce  a  decision  which  would  be  ap-  as  his  trade-mark,  and  the  authorities 
plicable  to  the  one  and  inapplicable  to  fully  sustain  this  position." 
the  other,  or  ignore  an  uneducated  and  The  case  of  Lea  v.  Wolf,  13  Abb. 
illiterate  person  who  may  desire  to  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  389; 
ascertain  whether  the  article  he  is  about  15  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
to  purchase  is  the  same  he  has  had  be-  i ;  46  How.  Pr.  (N.  Y.  Supreme  Ct.) 
fore.  We  are  to  consider  whether  the  157,  was  a  question  of  similarity  of  la- 
infringement  of  the  plaintiff's  rights  bels  placed  on  bottles  of  sauce.  In- 
has  been  proved,  not  by  taking  par-  graham,  P.  J.,  said:  '*  The  color  of  the 
ticular  isolated  points,  but  by  looking  paper,  the  words  used,  and  the  general 
at  the  general  resemblance  of  the  pack-  appearance  of  the  labels  when  used, 
ages,  labels,  bottles  and  other  points."  show  an  evident  design  to  give  a  rep- 
Wolfe  V,  Hart,  4  Vich.  L.  R.  Eq.  125,  resentation  of  those  used  by  the  plain- 
134.  tiff,  and  the  directions  for  using  are  an 

In  Brown  v,  Mercer,  37  N.  Y.  Super,  exact  copy  of  those  used  by  the  plain- 

Ct. 265,  the  court,  by  Van  Vorst,  J.,  said :  tiff.     .    .    .     It  is  true  that  the  defend- 

**The  defendant,  by  the  adoption  of  a  ants  have  substituted    their  name    as 

label  similar  in  color,  size,  border,  or-  the  manufacturers,  but  that  alone  will 

namentation,  circular  symbol,  and  red-  not    relieve   the  defendants  from  the 

colored  ink,  has  so  closely  imitated  the  charge  of  an  attempted  imitation  of  the 

plaintiff's  wrapper,  that  the  careless  or  labels  and  wrappers  of  the  plaintiff  for 

unobservant  purchaser  may  be  readily  the  purpose  of  misleading  purchasers." 

misled.     A  crafty  vendor  might  readily  Plaintiff,  a  manufacturer  of  woolen 

palm  off  on  an  inattentive  buyer  the  cloths,  invented  certain  new  patterns, 

defendant's   for  the  plaintiff's   article,  calling  them,  **  Turin,"  "  Sef ton,"  etc. 

.     .    .     It  is  no  answer,  that  in  certain  Defendants  used  the  same  names  on 

particulars,    defendant's     label    differs  tickets  resembling  the  tickets  of  the 

from  the  plaintiff's,  as  long  as  the  imi-  plaintiffs.     An  injunction  was  granted 

tation  in  other  respects  is  so  apparent,  to  restrain  defendants  from  using  the 

that    purchasers    have  been   and    are  above    names    as  aforesaid,  and  any 

likely  to  be  deceived."  ticket  being  an  imitation  of,  or  similar 

In  Burke  v»  Cassin,  45  Cal.  467;   13  to,  or  only  colorably  differing  from,  the 

Am.  Rep.  304,  plaintiff  was  the  exrcu-  ticket  of  plaintiff.     Hirst   v.  Denham, 

tor  of  Udolpho  Wolfe,  who  manufac-  L.  R.,  14  Eq.  Cas.  54a;  41   L.  J.  Ch. 

tured    **  Wolfe's    Aromatic    Schiedam  752 ;  27  L.  T.  N.  S.  56. 

Schnapps."      Defendants     sold     other  In  Eiass  v.  Dawber,  10  L.  T.  N.  S.  626, 

spirits  under  the  name  of  "Von  Wolfs  "  plaintiffs  trade-mark  for  ale  consisted 

or  '*Von  Wolfs  Aromatic    Schiedam  in   the  main   of  a   red    pyramid,   the 

Schnapps."    The  labels  used  were  also  words  **  Bass  &  Co.'s  Pale  Ale  "  and  a 

similar.     An  injunction  was  granted  to  fac-simile  of  the  signature,  **  Bass  & 

restrain  an  infringement  of  the  label  and  Co."  Defendants  used  labels  generally 

also  any  variation  or  imitation  of  the  resembling  those  of  the   plaintiff  in 

name  *' Wolfe."    Rhodes,  J.,  said:   "A  some  degree,   but  having  the  words 

label  is  not  a  trade-mark,  as  recognized  "  East  India  Pale  Ale,"  a  lac-simile  of 

at  common  law,  though  it  may,  in  fact,  the  signature  *'  Dawber  &  i  o.,"  and  a 

contain  no  words,  figures,  etc.,  except  red  Spanish  shield  reversed.     An  in- 

those  which  constitute  the  trade-mark,  junction  was  refused.     Lord  Romilly 

•    .    .     But    labels,   like    trade- marks,  said:    **  If  a  man  should  imitate  an- 
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other  person's  label  or  trade- mark, ^nd  containing,  amone  other  things,  the 
sail  so  near  the  wind  as  just  to  avoid  words  **  Stephens  Blue  Black/'  in  white 
an  injunction,  and  do  so  intentionally,  capital  letters  of  a  large  type.  De- 
though  the  court  does  not  grant  the  fendant  sold  ink  in  similar  bottles  with 
injunction,  it  would  not  willingly  give  similar  labels,  only  substituting  the 
him  any  costs  of  the  proceedings.  At  word  **  Steelpens  "  for  '*  Stephens.** 
the  same  time  it  must  be  borne  in  mind  The  vice  chancellor  thought  this  a 
that  if  a  person  has  bona  fide  taken  a  fraudulent  and  colorable  imitation  and 
label  or  trade- mark  which  does  re-  granted  an  injunction.  Stephens  v, 
semble  the  label  of  another  person,  Peel,  16  L.  T.  N.  S.  145. 
and  this  is  not  done  with  the  intention  Where  there  is  no  technical  trade- 
to  deceive,  the  court  will  not  require  mark,  and  the  names  of  the  claimants 
him  to  change  it  completely,  because  are  the  same,  *'  the  point  of  departure 
a  change  in  a  trade- mark  is  a  serious  from  strict  legal  right  commences 
thing.  .  .  .  No  tradesman  likes  to  when  the  defendants  employ  a  label 
alter  his  trade-mark  completely ;  it  bearing  a  general  resemblance  of  form, 
is  like  beginning  a  new  firm ;  and  color,  words,  and  symbols,  calculated 
therefore  in  dealing  with  cases  of  this  to  create  the  impression  that  their  gin 
description,  if  the  defendant  has  acted  was  that  sold  bv  the  plaintiff,  and  in 
bona  fide^  the  court  will  not  compel  that  way  to  deceive  the  public."  Bin- 
him  by  injunction  to  make  a  totally  inger  v.  Wattles,  28  How.  Pr.  (N.  Y. 
different  thing."  C.  PI.)  206. 

In  Lock  wood  v.  Bostwick,  2    Daly  In  Fet  ridge  v.  Wells,  4  Abb.  Pr.  (N. 

(N.  Y.)  521,  the  labels  used  by  con-  Y.   Super.   Ct.)   144,    Duer,   J.,    said: 

testants  respectively  were  alike  in  size,  **  Without  rejecting  the  evidence  of  my 

form  and   color,  tne  one  bearing  the  senses,  I  cannot  doubt  that  the  label  or 

name  **  Bovaline,"  and  the  other  **  Bo-  trade-mark  which  the  defendants  admit 

vina."    In   the  opinion  of  the  court  that  they  propose  to  use,  from  its  gen- 

"the  design  evidently  was   to  depart  eral  resemblance  to  that  of  the  plaintiff 

from  the  other  sufficiently  to  constitute  and  his  firm,  is  well  calculated  to  mis- 

a  difference  when  the  two  were  com-  lead  the  public,  by  inducing  the  belief 

pared,  and  yet  to  do  it  so  skillfully  that  that  the  articles  to  which  it  is  affixed 

the  difference  would  not  be  detected  are  in  reality  prepared  or  manufactured 

by  an  ordinary  purchaser,  unless  his  by   the    plaintiff's    firm.    Nor    can    I 

attention  were  particularly  called  to  it  doubt  that  the  label  was  framed  with 

and  he  had  a  very  perfect  recollection  this  design,  since   the  imitation  is  so 

of  the  other  label."*     An   injunction  close,  minute,  and  exact,  as  in  my  opin- 

was  accordingly  granted.  ion  to  exclude  the  supposition  of  any 

Where  the  plaintiff's  trade-mark  for  other  motive.  It  is  true  that  the  name 
washing  powder  consisted  of  an  elabo-  of  R.  H.  Rice,  as  proprietor,  is  printed 
rate  picture  of  a  washroom,  with  tubs,  on  the  label,  but  it  is  so  printed  as  not 
baskets,  etc.,  the  words  ** Standard  to  attract, but  almost  certainly  to  elude 
Soap  Company,  Erasive  Washing  observation.  A  variation  must  be  re- 
Powder,"  with  directions  for  use ;  and  garded  as  immaterial  which  it  requires 
the  trade-mark  of  the  defendants  con-  a  close  inspection  to  detect,  and  which 
sisted  of  a  picture  and  label,  the  same  can  scarcely  be  said  to  diminish  the 
as  the  plaintiff's,  only  in  the  use  of  the  effect  of  the  fac-siniile  which  the'simu- 
words  *^  Washing  Powder,"  the  direc-  lated  label  in  all  other  respects  is  found 
tions  for  use,  and  in  the  use  of  paper  to  exhibit.  Hence,  were  this  the  only 
of  the  same  color,  the  court  thought  question  in  the  case,  I  should  have  no 
this  did  not  constitute  an  infringement,  difficulty  in  holding  that  the  injunction. 
Two  justices  dissenting.  Falkinburg  which  is  sought  to  be  dissolved,  must 
V,  Lucy,  3^  Cal.  52 ;  95  Am.  Dec.  76.  to  some  extent,  be   retained   and   en- 

The  labels  on  bottles  of  cologne  forced."  See  also  Fetridge  xk  Mer- 
manufactured  respectively  by  plaintiff  chant,  4  Abb.  Pr.  (N  Y.  Super. Ct.)  156. 
and  defendant  were  similar  in  every  Walton  v,  Crowley,  3  Blatchf.  (U. 
respect,  except  that  one  contained  the  S.)  440,  was  a  case  of  infringement  of 
word  *Mosephs"  and  the  other  the  labels,  devices  and  trade  marks,  for 
word  "julichs."  An  injunction  was  needles,  the  size,  shape,  vignette,  col- 
granted.  Farina  v.  Cathery,  L.  J.  N.  oring  and  marking  being  so  near  iden* 
Cas.  134.  tical  as  to  make  them  pass  easily  for 

Plaintiffs  sold  ink  in  bottles  on  which  the  same.    Betts,  J.,  said:  '*  A  trades* 

were  placed  a  peculiar  style  of  label,  man,  to  bring  his  privilege  of  using  a 
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4.  Lnitation  of  Pa4skage. — Irrespective  of  a  technical  trade-mark, 
a  manufacturer  or  trader  has  a  right  in  the  manner,  style,  and 
form  in  which  he  dresses  his  goods,  to  an  extent  sufficient  to  en- 
able him  to  prevent  other  manufacturers  of  the  same  class  of  goods 
from  adopting  this  same  style  of  dress,  package,  and  manner  of 
preparing  the  goods  for  the  market,  which  will  be  likely  to  de- 
ceive an  intending  purchaser,  and  induce  him  to  believe  that  he  is 
buying  the  goods  of  the  first  manufacturer  when  receiving  those 
of  the  infringer.  A  rival  trader  has  no  right  to  beguile  the  public 
into  buying  his  wares  under  the  impression  that  they  are  buying 
those  of  a  rival  of  established  reputation,  and  this  doctrine  is  ex- 
tended to  the  protection  of  the  form,  shape,  color,  names,  direc- 
tions for  use,  location  of  labels,  arrangement  of  wrappers,  and  all 

particular  mark  under  the  protection  4  E.  D.  Smith   (N.  Y.)   387,  quoting 

of  equity,  is  not  bound  to  prove  that  it  Partridge    v,    Menck,    a     Sandf.  (N. 

has  been  copied  in  everj  particular  by  Y.)  622. 

another.  It  is  enough  for  him  to  show  Shrimpton  v,  Laight,  18  Beav.  164, 
that  the  representations  employed  bear  was  a  case  of  colorable  imitation  ot 
such  resemblance  to  his  as  to  be  cal-  labels  for  needles.  Thecourtsaid:  **The 
culated  to  mislead  the  public  generally  .way  in  which  the  court  deals  with 
who  are  purchasers  of  the  article,  and  these  cases  is  not  to  see  whether  man- 
to  make  it  pass  with  them  for  the  one  ufacturers  themselves  would  distinguish 
sold  by  him.  If  the  indicia  or  signs  them,  but  whether  the  public,  who  may 
used  tend  to  that  result,  the  party  ag-  be  more  easily  misled,  would  probably 
grieved  will  be  allowed  an  injunction  be  deceived.  I  have  no  doubt  that  if 
staying  the  aggression  until  the  merits  an  ordinary  person  intended  to  buy  the 
of  the  case  can  be  ascertained  and  de-  plaintifi's  needles  and  the  defendants 
termined."  needles  were  handed  to  him  over  the 

Although  two  labels  or  wrappers,  counter,   he  would  not  know  the  dif- 

when  compared,  may  disclose  palpable  ference.'*  An  injunction  was  granted, 
differences,  yet  if  a  person,  seeing  one        Edelsten  v.  Vtck,  11   Hare  78;  i  Eq. 

in  the  absence  of  the  other,  would  be  Rep.  413;  18  ]ur.  7,  was  a  case  of  simi- 

likely  to  mistake  it  for  the  other,  and  larity    of  labels  used  on  packages  of 

purchase  it  under  the  supposition  that  pins.  The  court  said :  ^  The  embellish- 

it  was  the  other,  an  injunction  will  be  ments    of   the  label  are  of  the  same 

granted.      Whitney    v,    Hickling,    5  character,  and  they  are  arranged  in  the 

Grant's  Ch.  (Up.  Can.)  605.  same  form   and   printed   in   the  same 

Plaintiffs  sold  their  cotton  prints,  gothic  type  as  the  labels  of  the  plain- 
labeled  with  the  words,  "  Merrimack  tiffs.  The  same  colors  are  moreover 
Prints,  Fast  Colors,  Lowell,  Mass."  used  and  there  is  a  similar  scroll  or 
Defendants  used  in  the  same  way  on  border.  To  the  general  eye,  therefore, 
their  own  goods  the  words  *'  English  they  resemble  the  plaintiffs'  labels,  al- 
Free  Trade,  Merrimack  Style,  War-  though  upon  a  minute  examination  dif- 
ranted  Fast  Colors."  The  labels  were  ferences  may  be  detected."  An  injunc- 
of  about  the  same  size  and  color.  An  tion  was  granted, 
injunction,  which  had  been  granted,  In  Davis  v.  Kendall,  2  R.  I.  566, 
was  dissolved  on  the  ground  that  the  Greene,  C.  J.,  said:  "The  adoption  of 
infringement  was  not  sufficiently  clear  the  same  label  as  the  plaintiff's  will,  of 
without  a  trial  at  law.  Daly,  J.,  said :  course,  be  actionable;  and  so  the  adop- 
'*  The  court  will  hold  any  imitation  tion  of  a  label  so  like  the  plaintiff's  as 
colorable  which  requires  a  careful  in-  to  mislead  the  public,  would  be  action- 
spection  to  distinguish  its  marks  and  able.  If  the  difference  be  merely  col- 
appearance  from  those  of  the  manufac-  orable,  it  will  not  avail  the  defendant 
tures  imitated.  It  is  certainly  not  But  if  the  defendant  state  in  his  label 
bound  to  interfere  where  ordinary  at-  that  the  article  which  he  sells  was 
tention  will  enable  a  purchaser  to  dis-  made  by  himself,  although  he  calls  it  by 
criminate."  Merrimack  Mfg.  Co.  v.  the  same  name  as  the  plaintiff,  he  will 
Garner,  2  Abb.  Pr.  (N.  Y.  C.  PI.)  318;  not  be  liable." 
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Other  indicia  which  have  the  capacity  of  serving  to  identify  the 

goods  of  a  manufacturer  as  his  own,  and  which  can  impress  the 

mind  of  a  would-be  purchaser,  who  is  to  some  extent  familiar 
with  the  goods  of  the  first  adopter  of  these  signs,  into  believing 
that  in  buying  the  goods  of  the  second  party  he  is  receiving  those 
of  the  first  adopter.* 

1.  In Dreydoppel V.Young,  14 Phila.  Williams    v,  Johnson,   2    Bosw.    (N. 

(Pa.)  226,  TTiayer,  P.  J.,  said:  "  There  Y.)  i. 

is  such  a  general  resemblance  of  forms,  Defendant  pirated  the  name  of  the 
words,  arrangements,  symbols  and  ac-  medicine  ('*  Miller's  Universal  Mag- 
companiments,  that  the  one  wrapper  netic  Balm  "),  the  language  in  which  it 
might  easily  be  mistaken  for  the  other,  was  described,  the  directions  for  use, 
In  its  general  appearance  the  one  is  a  and  the  engraved  design  of  the  wrap- 
servile  imitation  of  the  other,  the  dif-  pers.  An  injunction  was  granted, 
ferences  being  merely  colorable,  and  Ransom  v.  Ball  (Supreme  Ct),  7  N. 
evidently  designed  to  evade  the  con-  Y.  Supp.  238. 

sequences  of  the  unlawful  infringement  In  Jennings  v,  Johnson,  37  Fed.  Rep. 

of  the  plaintiffs  rights,  and  to  preserve  364,  the  medicine  sold  by  plaintiff  and 

a  sufficient  individuality  to  enable  the  defendant    was**  Dr.  Johnson's   An- 

defendants  to  reap  the  benefit  of  their  odyne  Liniment."      Defendant  in  the 

fraud.    .     .     .    Even  if  the  resemblance  sale    of  his    preparation    imitated  thfi 

between  the  plaintiffs  wrappers  and  bottles,  wrappers,  and  labels  of  plain- 

those  used  by  the  defendants  was  acci-  tiff  containing  directions  for  use,  etc. 

dental,  the  plaintiff,  according  to  all  It  was  held  that  the  public  would  be 

the  decisions,  would  be  entitled  to  pro-  likely  to  be  deceived,  and  an  injunction 

tection  against  its  injurious  results  to  was  granted, 

his  trade."  In  Carbolic  Soap  Co.  v.  Thompson, 

Plaintiffs,    manufacturers    of    soap,  25  Fed.  Rep.  625,  Pardee,   ].,  said: 

sold  it,  under  the  name  of  **  Genuine  *'  Complainants  ought  in   equity    and 

Yankee  Soap,"  using  a  peculiar  wrap-  good  conscience  to  be  protected  from 

per,  form  of  cake,  hand -bill,  etc.    De-  the  imitation  of  their  packages,  so  far  as 

fendant  put  up  his  soap  similarly,  using  they  are  peculiarly  designed  and  shaped 

similar  words  of  caution,  notice,  etc.  for  the  purpose  of  distinguishing  com- 

An  injunction  was  granted  to  prevent  plainants'  goods,  and  from  the  imita- 

simulation,  without  deciding  whether  tion  in  color,  design,  style,  and  lettering 

the  words  "  Genuine  Yankee "  consti-  combined  of  the  labels  used  to  make 

tuted  a  trade- mark.     Woodruff,  J.,  said :  said  packages,  when  put  on  the  market." 

**'  They  [the  plaintiffs]  have  adopted  in  See  also  Coats  v.  Merrick  Thread  Co., 

reference  to  their  manufacture  (of  an  149  U.  S.  562;  Von  Mumm  v,  Frash, 

article  ^hich  any  and  every  one  may  56  Fed.  Rep.  830. 

manufacture  and   sell  if  he  please),  a  In    Royal    Baking    Powder  Co.  v, 

form   and    size  of   cake,   a  particular  Davis,  26  Fed.  Rep.  293,  Brown,  J., 

mode  of  covering  and  packing,  a  com-  said:    ''  I    do   not    think    the    use   of 

bination  of  three  labels  on  each  cake,  the  words  *  Coral  Baking  Powder '  is 

an  exterior  hand -bill  upon  the  box,  and  in  itself  an  infringement  of  plaintiff's 

have  so  arranged  the  whole  as  to  sug-  trade-mark,  *  The  Royal  Baking  Pow- 

gest  to  any  one  desiring  to  purchase  der.'  Thedifficulty  is  with  the  similarity 

tiieir  soap,  upon  an  inspection,  that  the  of  the  labels  upon  which  the  words  are 

article   is   theirs  and  made  by   them.  used.    The  general  arrangement  of  the 

.    .    .     All  this  the  defendant  nas  cop-  words  being  the  same,  the  devices  upon 

led,  with  an  exactness  which  is  calcu-  the  cans  being  very  much  alike,  and  the 

lated  to  deceive  even  the  wary,  much  labels  of  the  same  color  and  general 

more  to  entrap  those  who  are  not  in  appearance,  I  think  purchasers  might 

the  exercise  of  a  rigid  scrutiny.     .     I     .  be  very  easily  deceived  into  buying  the 

We  have  no  hesitation  in  saying  that  the  one  for  the  other."     An  injunction 

his  acts  are  a  clear  infringement  of  the  was  granted  to  extend,  not  to  the  use  of 

plaintiff 's  right.     He   has   copied   the  the  words,  but  to  their  use  in  connec-> 

form,  appearance,  color,  style,  and  sub-  tion  with  cans  and  labels  of  the  same 

stantial  characteristics  in  all  respects,  general  appearance  as  those  of  com- 

which  distinguish  the  plaintiff's  goods."  plainants. 
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A.  made  and  sold  *'  Morse's  Sjrup  ticular  make.  But  when  the  form  of 
of  Yellow  Dock  Root."  B.  sold  a  these  packages,  the  color  of  the  wrap- 
medicinal  preparation  in  bottles  per-  p>er8,  and  papers  done  up  with  them, 
fectly  similar  to  A.'s«  and  having  the  and  the  form  and  color  of  the  labels 
words** Dr. Morse's  Celebrated  Syrup"  are  considered  all  together,  it  is  quite 
blown  in  the  glass.  The  labels  used  ,  apparent  that  when  they  had  been  so 
were  different,  and  A.'s  bottles  were  long  used  by  the  orator's  firm  for  hold- 
wrapped  in  a  paper  cover,  while  B.'s  ing  this  particular  compound  when  of- 
were  not  An  mjunction  was  granted  fered  for  sale,  the  mere  appearance  of 
and  an  account  of  profits  derived  from  the  packages  would  amount  to  a  repre- 
the  use  of  bottles  similar  to  those  used  sentation  that  they  contained  that  art!* 
by  A.  Alexander  I/.  Morse,  1 4  R.I.  153;  cle,  of  that  manufacture."  Frese  v. 
See  also  Avery  v.  Meikle,  81  Ky.  73;  Bachof,  14  Blatchf.  (U,  S.)  432.  See 
117  P.  &  S.,  Am.  Trade-Mark  Cases.  also  Frese  v.  Bachof,  12  Blatchf.  (U. 

Complainant's  label  consisted  of  a  S.)  234. 
blue  wrapper,  pasted  around  a  bottle  In  McLean  v.  Fleming,  96  U.  S.245, 
holding  bluing,  and  containing  various  Clifford,  J.,  said:  **  Much  must  depend, 
inscriptions  in  gold  and  silver  letters,  in  every  case,  upon  the  appearance  and 
and  thegeneral  designation, '' Sawyer's  special'  characteristics  of  the  entire  de- 
Crystal  Blue  and  Safety  Box."  De-  vice ;  but  it  is  safe  to  declare,  as  a  gen- 
fendant's  label  was  of  same  size,  color,  eral  rule,  that  exact  similitude  is  notre- 
and  type,  the  inscriptions,  although  not  quired,  to  constitute  an  infringement  or 
identical,  being  very  similar,  and  the  to  entitle  the  complaining  party  to  pro- 
general  designation  being  **  Sawin's  tection.  If  the  form,  marks,  contents, 
Soluble  Blue  and  Pepper  Box."  An  words,  or  the  special  arrangement  of 
injunction  was  granted.  Sawyer  v.  the  same,  or  the  general  appearance  of 
Kellogg,  7  Fed.  Rep.  720.  the  alleged  infringer's  device,  is  such  as 

In  Sawyer  v.  Horn,  i   Fed.  Rep.  24,  would  h^  likely  to  mislead  one  in  the 

Morris,  ].  said:  "We  find  that  the  re-  ordinary  course  of  purchasing  the  goods, 

spondent  has  been  guilty  of  improper  and  induce  him  to  suppose  he  was  pur- 

and  inequitable  conduct,  to  the  injury  chasing  the  genuine  article,  then   the 

of  the  complainant,  in  having  design-  similitude  is  such  as  entitles  the  injured 

edly  so  put  up,  labeled,  and  packed  his  party  to  equitable  protection,  if  he  takes 

goods  that  purchasers,  for  whose  use  seasonable  measures  to  assert  his  rights, 

they  are  intended,  are  misled  and  de-  and  to  prevent  their  continued  invasion." 
ceived,  and  do  get  Horn's  blue,  when        Hostetter  v.  Vowinkle,  i  Dill. (U.S.) 

they  desire  and  suppose  they  are  get-  329,  was  a  question  of  infringement  of 

ting  Sawyer's."    This  was  a  case  of  labels    and    packages.    Dillon,  C.  J.« 

fraudulent  imitation   of  package   and  said:  "  But  the  size  of  the  labels  and 

label.    The  general   designation,   en-  the  devices,  the  appearance,  .the  direc- 

comium   and  directions  were  exceed-  tlons  for  the  use,  the  size  and  shape  of 

ingly  similar  in  wording  and  general  the  bottles,  mode  of  packing,  etc.,  were 

appearance.  in  exact  imitation  of  the  plaintiff's,  and 

Plaintiffs  and  defendants  both  sold  the  boxes  or  cases  intended  for  sale 
bitters  in  similar  peculiarly  shaped  were  marked  *  Dr.  Hostetter's  Bitters,' 
bottles,  the  sealing-wax  used  was  alike  the  same  name  as  the  genuine."  An 
in  color,  and  the  wrappers,  in  appear-  injunction  was  granted, 
ance  and  printing,  were  very  similar.  In  Moorman  lu  Hoge,  2  Sawy.  (U. 
The  court  thought  there  was  great  S.)  78,  Sawyer,  C.  ].,  said :  *'  Doubt- 
similarity  in  the  **  get-up "  of  the  two  less  a  bottle,  vessel  or  package  of  a 
articles,  and  granted  an  injunction,  peculiar  form  may  be  used  as  auxiliary 
Siegert  v.  Findlater,  7  Ch.  Div.  801.  to  the  trade-mark  proper,  and  may  be 

Plaintiffs  packed  a  compound,  called  of  use  in  solving  a  question  of  intent  of 

'* Hamburg  Tea,"  in  long  packages  a  party,  in  imitating,  or  using,  an  eva- 

with  pink  wrappers,  with  crimson  pa-  sive  simulation  of  another's  trade-mark, 

pers  of  directions,  3'ellow  ones  of  warn-  As,  for  instance,  a  party  may  adopt  a 

ing,  etc.  Defendant  used  the  same  style  trade-mark,   and   imprint  it  upon    or 

and  form  of  package,  substituting  his  connect  it  with,  the  package  of  peculiar 

own  name.     Wheeler,  J.,  said:  **  Prob-  shape  containing    the    article    of   his 

ably  no  n)ere  form   of  package  would  manufacture.    Another     party    might 

ever  alone  amount  to  a  representation,  make  a  colorable    simulation    of  the 

capable  of  deceiving,   that   the   wares  trade-mark  so  used,  but  so  different  as 

contained  in  it  were  those  of  any  par-  to  render  it  doubtful,  upon  a  mere  in- 
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6.  Imitation  of  Efsential  Feature. — The  purpose  of  an  imitator  of 
a  trade-mark,  as  a  general  rule,  is  to  sell  his  goods  as  and  for  those 
of  the  owner  of  the  mark  whose  reputation  is  established,  and  for 
whose  goods  there  is  an  existing  demand,  while  at  the  same  time 
dressing  his  goods  and  employing  the  trade-mark  of  his  rival  in 
such  a  manner  as  to  avoid  the  charge  of  infringement  and  escape 
the  punishment  which  his  imitation  deserves.  In  doing  this  he 
generally  avoids  the  imitation  of  all  the  features  of  the  package 
and  goods  of  his  rival,  except  the  particular  one  by  which 
the  public  took  hold  of  the  goods,  such  as  a  particular  sym- 
bol by  which  the  goods  are  known,  or  from  which  the  name 
of  the  goods  is  derived,  or  some  combination  of  words  or  letters 
which  are  considered  by  the  public  as  the  established  guaranty 
of  the  owner's  reputation  and  the  identity  of  the  goods.  This 
essential  feature  of  the  mark  or  the  method  of  putting  the  goods 
before  the  public  is  the  thing  upon  which  the  infringer  seizes, 
and  by  using  it  alone,  hopes  to  escape  the  charge  of  infringement ; 
but  this  essential  feature  is  always  the  most  important  element  of 
a  trade-mark,  and  when  proof  is  secured,  or  it  is  apparent  from 
examination  of  the  label  or  the  goods  that  the  essential  feature 
has  been  taken,  the  defendant  will  be  enjoined.^ 

spection  of  the  simulation  of  such  mark  fendant  sold  the  same  articles  in  simi- 

alone,  whether  it  was  intended  to  be  an  lar  envelopes  with  the  same  words.    It 

imitation  or  not,  or  whether  it  would  be  was  held  that  this  was  a  fraud  against 

likely  to  mislead  the  public.     But,  if  the  the  plaintiff  and    he  was  entitled   to 

imitator  should,  in  addition  to  this,  use  damages,  although  no  special  damage 

the  peculiar  shaped  package  adopted  by  was  proved.    Blofeld  v,  Payne,  4  B.  & 

the  party  entitled  to  the  trade-mark,  and  Ad.  410. 

impress  upon,  or  connect  with  it,  the  1.  A  trade-mark  on  whisky  barrels, 
simulation  of  the  trade-mark,  all  doubt  consisting  of  the  figure  of  a  chicken 
as  to  the  intention  and  the  effect  would  *cock  within  a  circle  surrounded  by  the 
at  once  vanish.  In  this  view,  a  peculiar  words  '*  Old  Bourbon  Whisky,  Bour- 
package  might  be  a  valuable  auxiliary  bon  Co.,  Ky.,"  and  the  words  '*  From 
to  the  trade-mark,  although  it  could  J.  A.  Miller,  Paris"  (the  whisky  be- 
not,  of  itself  alone,  constitute  a  lawful  coming  known  as  **  Miller's  Chicken 
trade- mark,  or  a  substantive  part  of  a  Cock  Whisky,"  or  **  Chicken  Cock 
lawful  trade-mark."  Whisky'*),  is  infringed  by  a  trade- 
in  Williams  v,  Spence,  25  How.  Pr.  mark  consisting  of  a  similar  picture  and 
(N.  Y.  Supreme  Ct.)  366,  the  term  circle,  the  latter  brand  being  called 
**  Yankee,"  applied  to  soap,  was  not  **  Miller's  Game  Cock  Ry^i''  and  the 
considered  a  valid  trade-mark  {follow-  label  bearing  the  words,  '*  The  King  of 
ing  Williams  v.  Johnson,  3  Bosw.  (N.  all  Whiskies.  John  Miller  &  Co.,  Sole 
Y.)  i) ;  but  the  similarity  between  the  Proprietors,  Boston,  Mass."  White 
labels,  devices,  and  hand-bills  of  respec-  v.  Miller,  50  Fed.  Rep.  377. 
tive  parties  was  sufficient  to  grant  an  Even  where  there  is  no  technical 
injunction.  Among  other  things, ''  the  trade-mark,  as  in  the  case  of  the  word 
size  and  shape  of  the  boxes,  the  almost  **  American,"  used  in  connection  with 
literal  adoption  of  the  language  used  in  beer,  yet  protection  will  be  granted 
the  plaintiff's  labels  and  hand-bills,  against  one  who  fraudulently  uses  the 
overwhelms  the  small  marks  of  differ-  same  word  so  as  to  palm  off  his  goods 
ence  which  the  defendants  hoped  would  as  those  of  another.  American  Brew- 
relieve  them  from  the  consequences  of  ing  Co.  v.  St.  Louis  Brewing  Co.,  47 
using  the  plaintiff 's  trade-mark.'*  Mo.  App.  14.  In  this  case,  defendant 
Plaintiff  a  manufacturer  of  metallic  closely  imitated  large  muslin  signs 
hones,  sold  them  wrapped  in  envelopes,  which  plaintiff  had  hung  at  the  vari- 
containing  directions  for  use,  etc.    De-  ous  places  where  its   beer  was  being 
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retailed,  the  most  prominent  feature  of  alleged  similarity  of  the  labels.    The 

which  was  the  word  '*  American."  plaintiffs  found  themselves  upon  the 

Pratt's  Appeal,  117  Pa.  St.  401,  was  doctrine  which  has  been  laid  down  by 
a  case  of  infringement  of  a  peculiar  Lord  Cranworth  and  Lord  Westbury, 
stamp  or  print  used  on  butter,  and  and  especially  upon  the  statement  of 
claimed  as  a  trade-mark,  the  distin-  Lord  Cranworth,  that  if  the  goods 
guishing  feature  of  which  was  therepre-  of  a  manufacturer  haye,  from  the  mark 
sen tation  of  a  cornucopia.  The  court,  or  device  used,  become  known  in  the 
by  Pazson,  J.,  said  :  "  If  the  defendant's  market  by  a  particular  name,  the  adop- 
print  is  an  imitation  of  that  of  the  tion  by  a  rival  trader  of  any  mark 
plaintiffs  .  .  .  the  motive  of  the  de-  which  will  cause  his  goods  to  bear  the 
fendant  in  adopting  it  is  not  material,  same  name  in  the  market  is  a  violation 
so  far  as  the  law  of  the  case  is  con*,  of  the  rights  of  his  rival."  Read  v. 
cemed."  And  it  was  further  said  that  Richardson,  45  L.  T.  N.  S.  54. 
though  the  two  devices,  when  placed  Plaintiffs,  manufacturers  and  ex- 
side  by  side,  present  points  of  dissimi-  porters  to  the  markets  in  India  of  Tur- 
laritf,  and  the  distinctive  name  of  each  key-red  yarn,  placed  thereon  a  triangu- 
party  appear  upon  the  one  he  uses,  3'et  lar-shaped  ticket  in  green  and, gold, 
if  the  distinguishing  features  of  the  two  prominent  among  the  devices  of  which 
be  the  same,  an  injunction  will  be  were  two  elephants,  supporting  a  ban- 
granted,  ner  with  an  inscription,  and  a  crown 

Plaintiff  used  on  his  bottles  of  bluing  between   the   elephants.      Defendants 

a  bright  metallic  cap  of  tin,  having  six  began  to  export  Turkey-red  yarn  and 

perforations.    An  injunction  was  placed  thereon  a  ticket,  similar ^o  that 

granted    to    restrain   defendants  from  of  plaintiffs,  which  had  also  two  ele- 

using  a  similar  cap  in  the  same  way  on  phants  supporting  a  banner,  with  an 

bottles  of  the  same  shape  and  appear-  inscription,  and  the  figure  of  the  Hin- 

ance  as  those  of  plaintiff,  although  the  doo  g^dess,  Gunputty,  between   the 

labels    used   were  entirely   dissimilar,  elephants  in  the  place  of  the  crown. 

Sawyer  Crystal  Blue  Co.  v.  Hubbard,  Plaintiff's  ticket  was  proved  to  have 

33  Fed.  Rep.  389.  been   known  in  India  by  the   name. 

Plaintiffs    and    defendants  bottled  among  several  others,  of   the  "  Bhe 

beer  for  export.     Plaintiff^'  label  con-  Hattie"  or    *'Two  Elephant"  ticket 

sisted  of  a  bull-dog's  head  on  a  black  There  was  some  evidence  that  defend - 

ground,  surrounded  by  a  circular  band  ant's  goods  were  known  as  **  Gunputty  " 

in  blue,  on   which   were  the  words  or  "Gunputty   Hattie"  yarn.    There 

^  Read   Brothers,  London,  The  Bull-  was  no  evidence  of  deception,  but  there 

Dog  Bottling,"  in  white  letters.     De-  was  evidence  that,  although  the  mer- 
f  endants'  label  consisted  of  the  head  -  chants  in   Bombay  might  not  be  de- 

of  a  terrier  on  a  black  ground,  sur-  ceived,  the  ultimate  purchasers  would 

rounded  by  a  red  band  on  which  were  probably    be.    An    injunction   was 

similarly  printed   the  words,  *'  Cele-  granted  to   restrain  defendants  from 

brated  Terrier  Bottling,  E.  Richard-  the  use  of  their  ticket,  or  from  using 

son."    There    was  evidence  that  the  two  elephants  on  any  tickets  on  Tur- 

beer  of  plaintiffs  was  known   in  the  key- red  yarn  not  dyed   by  plaintiffs, 

colonies  as  "  Dog's- Head  Beer,"  and  it  without  clearly   distinguishing    them 

was  alleged  that  the  use  of  defendants*  from   those  of  plaintiffs,  or  so   as  to 

label  enabled  his  beer  to  be  also  sold  represent  that  any  of  such  yam  was 

in  the  colonies  as  "  Dog's- Head  Beer."  dyed  by  the  plaintiffs.    Orr  v.  John- 

Tessel,  M.Rm  refused  a  preliminary  in-  ston,  13  Ch.  Div.  434;  L.  R.,  7  App. 

junction,  which  was  granted  on  appeal.  Cas.  219.    Fry,  }.,  said:  **  It  appears  to 

He  said:  '*  But  I  must  be  convinced  of  me,  therefore,  that  I  ought  to  hold  that 

a   great    deal   more  than   a  want  of  ifone  man  will  appropriate  to  himself 

anxiety  on  the  part  of  the  defendants  a  material  and  substantial  part  of  the 

to  distinguish  their  beer  from  anybody  ticket  which  another  man  has  used  for 

else's  beer  (it  being  the  mere  label  that  the  purpose  of  indicating  his  goods,  he 

is  complained  of);  I  must  be  satisfied  ought  so  to  appropriate  it,  and  with 

that  it  is  calculated  to  deceive,  as  it  is  such  precautions,  as  that  the  reasonable 

said,  or,  in  other  words,  that  the  use  of  probability  of  error  should  be  avoided." 

it  represents  the  goods  of  the  defend-  Baggallay,  L.  ].,  said :   "  But  it  does 

ants    as  the  goods   of  the  plaintiffs."  not  appear  to  me  to  be  necessary  for 

Brett,  L.  J.,  said:  ''But  the  plaintiffs'  the  plaintiffs  to  establish  that  such  an 

case  is  not  founded  merely  upon  the  intention  [to  imitate  and  copy  plain- 
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tiff's  trade- mark]  existed.  .  .  .  Even  which  no  one  is  more  satisfactory  than 
if  thej  acted  through  ignorance  or  in-  that  given  by  the  Master  of  the  Rolls 
advertance,  they  could  not  be  allowed  in  a  recent  case.  He  says  that  a  trade- 
to  continue  to  use  a  trade-mark  of  a  mark  to  be  taken  need  not  be  exactly 
character  which  would  be  calculated  copied,  nor  need  it  be  copied  with 
to  lead  to  the  deceit  which  I  have  al-  slight  variations^  but  it  must  be  a  sub- 
ready  suggested."  Lord  Watson,  in  the  stantial  portion  of  the  trade-mark;  to 
House  of  Lords,  said :  "Apart  from  all  which  he  adds  that  it  has  sometimes 
€\\ie»tiox\m.s  to  Jwna  fides  or  mala  fides  been  called  the  material  portion,  but 
of  the  appellants,  I  am  disposed  to  that,  as  he  states,  means  the  same  thing, 
hold  that  the  circumstances  to  which  I  and  he  then  remarks  that  it  means  the 
have  already  adverted  afford  sufficient  essential  portion  of  the  trade-mark,  and 
grounds  for  an  injunction  against  the  finally  concludes  the  subject  by  saying 
appellants.  When  a  prominent  and  that  *  what  the  court  has  to  satisfy  itself 
substantial  part  of  a  long  and  welN  of  is  that  there  has  been  an  essential 
known  trade-mark,  denoting  the  man-  portion  of  the  trade-mark  used  to  des- 
ufacture  of  a  particular  firm,  appears  ignate  goods  of  a  similar  description.' 
as  a  prominent  and  substantial  part  of  Singer  Mfg.  Co.  v.  Wilson,  2  Ch.  Div. 
the  new  trade-mark  of  a  rival,  it  seems  443.  .  .  Complete  imitation  is 
reasonable  to  anticipate  that  the  eoods  not  required  by  any  of  the  well-consid- 
of  the  latter  may  be  mistaken  K>r,  or  ered  cases.  Instead  of  that,  it  is  well 
sold  as,  the  manufacture  of  the  firm  to  settled  that  the  proof  of  infringement  is 
which  the  older  trade-mark  belongs,  sufficient  if  it  shows  even  a  limited  or 
The  probability  of  that  result  is  in  this  partial  imitation,  provided  the  part 
case  enhanced  by  the  circumstance  that  taken  is  an  essential  portion  of  the 
all  Turkey-red  yarns  exported  from  this  symbol." 

country  are  sold  in  packages  which  in  Plaintiff  placed   upon  his  cigarettes 

size,  shape,  and  color  have  the  closest  the  symbol  ")^"in  peculiar  form,  color, 

resemblance  to  each  other.    The  re-  size,  and  style.     Defendant  used  a  sim- 

production  of  a  prominent  part  of  an-  ilar  symbol  on  other  cigarettes,  though 

otlier  merchant's  trade- mark  upon  a  the  labels    were    entirely    dissimilar. 

new  ticket  does  not  per  se  establish  The  court  held  that,  although  plaintiff 

that  the   latter  was  prepared  by   its  was  not  entitled  to  the  exclusive  use  of 

owner  with  a  view  to  deceive,  by  him-  the  symbol,  since  it  indicated  the  pres- 

self  selling,  or  by  enabling  others  to  ence  in  the  cigarettes  of  two  different 

sell  his  goods  as  the  manufacture  of  kinds  of  tobacco  and  was  not  therefore 

that   other   merchant.     But   no   man,  sufficiently  arbitrary ,yet  that  he  was  en - 

however  honest  his  personal  intentions,  titled  to  the  exclusive  use  of  the  symbol 

has  a  right  to  adopt  and  use  so  much  in  the  peculiar  form  in  which  he  had 

of  his  rival's  established  trade-mark  as  used  it,  and  granted  an  injunction  ac- 

-will  enable  any  dishonest  trader  into  cordingly.  Kinney  v.  Allen,  i  Hughes 

-whose  hands  his  own  goods  may  come,  (U.  S.)  106. 

to  sell  them  as  the  ^oods  of  his  rival."  Plaintiffs  being,  by  agreement  with 

In  Hegeman  v.  CP Byrne,  9  Daly  (N.  the  owners  of  the  ApoUinaris  Spring 

Y.)  264,  Van  Brunt,  J.,  said:    *' As  the  in    Germany,  the  sole   importers  into 

labels  are  there  shown,  the  most  prom-  England  of  "ApoUinaris  Water,"  de- 

inent  feature  upon  both   is  the   eagle  fendants  sold   a   manufactured  water 

with  outstretched  wings,  perched  upon  as  "  London    ApoUinaris  Water,  pos- 

a  mortar,  in  which  rests  a  pestle,  and  sessing  all  the  qualities  of  the  natural 

it  is  this  device  which  would  be  the  water,"  but  put  up  in  a  different  way. 

first  to  attract  the  attention  of  any  pur-  An  injunction   was  granted.    Apolli- 

chaser."  Judgment,  which  had  dismissed  naris    Co.  v,   Norrish,   33   L.  T.    N. 

the  complaint  in  the  court  below,  was  S.  342. 

reversed  and  a  new  trial  awarded.  Plaintiffs    were    manufacturers    for 

In  Amoskeag  Mfg.  Co.  v.  Trainer,  many  years  of  "Glenfield  Starch,"  do- 
loi  U.  S.  51,  Clifford,  J.,  dissenting;  ing  business,  first  at  Glenfield,  after- 
said  :  **  When  the  entire  trade-mark  is  wards  at  another  place.  Defendants 
copied,  the  case  is  free  of  difficulty,  as  began  to  manufacture  starch  at  Glen- 
the  rule  is  universal  that  the  infringer  field,  and  sold  it  in  packets  on  which 
is  liable ;  but  the  question  is,  when  may  the  word  "  Glenfield  "  was  prominent, 
it  be  said  that  a  trade- mark  has  been  It  appears  that  Glenfield  was  neither  a 
taken  by  another?  Answers  to  that  town,  hamlet,  nor  village,  nor  had  it  a 
question  are  found  in  several  cases,  of  post  office,   but  was   a  mere  field    in 
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which  there  were  two  or  three  manu-  Westbury,  L.  J.,  said :  **  I  have  no 
factories.  It  also  appeared  that  several  doubt,  therefore,  that  this  case  comes 
persons,  asking  at  the  shops  for  *'  Glen-  within  the  principle  on  which  the  juris- 
field  Starch,"  had  been  given  that  of  the  diction  is  founded — the  principle  be- 
defendants.  An  injunction  was  granted  ing  to  prevent  a  partj  from  fraudulently 
by  Vice  Chancellor  Malins,  order  dis-  availing  himself  of  the  trade-mark  of 
charged  by  Lord  Justice  James,  and  re-  another,  which  has  already  attained 
versed  on  appeal  to  the  House  of  Lords,  currency  and  value  in  the  market,  by 
Wotherspoon  v,  Currie,  22  L.  T.  N.  S.  whatever  means  he  may  devise  for  the 
260;  18  W.  R.  563, 942;  42  L.  T.  Ch.  130;  purpose,  provided  the 'means  are  de- 
23  L.  T.  N.  S.  443;  L.  R.,  5  H.  L.  5C^;  vised  in  order  to  give  him  a  colorable 
27  L.  T.  N.  S.  393.  Malins,  V.  C,  said:  title  to  the  use  of  the  word,  and  pro- 
**  Now,  one  man  may  adopt  or  imitate  vided  it  be  shown  from  the  manner  in 
the  label  or  trade- mark  of  another  which  he  has  employed  thos^  means 
with  the  most  innocent  intention  pos-  *  that  his  object  was,  from  the  beginning, 
sible,  but  the  law  is  settled  that  if  his  to  invade  the  property  of  the  appellants.** 
imitation  is  such  as  is  calculated  to  In  Filley  v.  Fassett,  44  Mo.  168 ;  100 
mislead  purchasers  into  the  belief  that  Am.  Dec.  275,  the  plaintiff  owned  a 
he  is  selling  an  article  maBufactured.  by  trade-mark  for  stoves,  consisting  of  the 
that  other,  this  court  will  interfere,  words  **  Charter  Oak,"  surroundecf  by 
.  .  .  Whatever  words  or  descrip-  a  sprig  of  oak  leaves.  Defendant  sold 
tions  he  used  on  his  labels,  he  should  other  stoves,  using  the  same  words  as  a 
not  have  used  the  one  word  which  mark,  but  without  the  sprig  of  leaves, 
would  prove  injurious  to  the  plaintiffs."  Currier,  J.,  said:  ''The  only  question 
Hatherley,  L.  C.,  said  that  where,  ac-  raised  on  this  branch  of  the  case  is 
cording  to  the  custom  of  the  trade,  as  whether  the  use  of  the  name  'Charter 
in  the  case  of  needles  and  starch,  they  Oak,'  separated  from  the  other  parts 
were  always  put  up  in  packages  more  of  the  plaintiff's  mark,  amounted  to  an 
or  less  similar,  ''it  does  become  the  infringement  of  his  rights,  assuming 
more  necessary  to  take  care  that  the  his  ownership  of  the  name  as  a  trade- 
mark which  is  to  distinguish  the  article  mark,  in  combination  with  the  device 
shall  be  really  distinguishing,  and  that  of  oak  leaves.  On  this  point  there  can 
when  you  have  got  all  the  other  com-  be  no  reasonable  doubt.  The  plaintiff's 
binations  so  that  persons  do  not  look  stoves  were  not  conspicuously  known 
at  the  shape  of  the  packet,  or  at  any  by  the  particular  device  which  sur- 
other  indicia  of  the  packet  than  the  rounded  the  name  upon  them,  but  by 
particular  distinguishing  mark  (in  this  the  name  itself.  That  was  the  con- 
case  the  name  of  the  man  or  the  fancy  spicuous  element  of  the  mark.  By  that 
nameofthearticle),those  things  should,  name  the  stove  was  bought  and  sold, 
by  people  who  wish  to  deal  honestly  and  known  in  the  western  and  south- 
by  each  other,  be  kept  very  distinct.'*'  em  markets.  It  was  the  prominent, 
Chelmsford,  L.  J.,  said  :  "Where  the  essential,  and  vital  feature  of  the 
trade-mark  is  not  actually  copied,  fraud  plaintiff*s  trade- mark.  .  .  .  The  im- 
is  a  necessary  element  in  the  considera-  itation  of  an  original  trade-mark  need 
tion  of  every  question  of  this  descrip-  not  be  exact  or  perfect.  It  may  be 
tion — that  is,  the  party  accused  of  limited  and  partial ;  nor  is  it  requisite 
piracy  must  be  proved  to  have  done  the  that  the  whole  should  be  pirated ;  nor 
act  complained  of  with  the  fraudulent  is  it  necessary  to  show  that  anyone  has 
design  of  passing  off  his  own  goods  as  in  fact  been  deceived,  or  that  the  partj 
those  of  the  party  entitled  to  the  ex-  complained  of  made  the  goods;  nor  is 
elusive  use  of  the  trade- mark.  For  the  it  necessary  to  prove  intentional  fraud, 
purpose  of  establishing  a  case  of  in-  If  the  court  see  that  complainant's 
fringement,  it  is  not  necessary  to  show  trade-marks  are  simulated  in  such  a 
that  there  has  been  the  use  of  a  mark  manner  as  probably'  to  deceive  cus- 
in  all  respects  corresponding  with  that  tomers  or  patrons  of  his  trade  or  busi- 
which  another  person  has  acquired  an  ness,  the  piracy  should  be  checked  at 
exclusive  right  to  use,  if  the  resem-  once  by  injunction." 
blance  is  such  as,  not  only  to  show  an  Boardman  v,  Meriden  Britannia  Co., 
intention  to  deceive,  but  also  such  as  to  35  Conn.  402;  95  Am.  Dec.  270,  was  a 
be  likely  to  make  unwary  purchasers  case  to  restrain  the  fraudulent  imita- 
suppose  that  they  are  purchasing  the  tion  of  certain  labels,  etc.,  used  by 
article  sold  by  the  party  to  whom  the  complainant  in  putting  his  spoons  on 
right  to  use  the  trade-mark  belongs."  the  market.  An  injunction  was  granted. 
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6.  XTnlawM  Competition — Deoeption  of  Public  by  BetaJler — DreM 
of  Ooods. — Where  a  technical  trade-mark,  trade  name,  or  proper 
name  of  an  individual,  firm,  or  company  is  involved,  the  question 
of  infringement  requires  only  that  the  title  of  the  plaintiff,  and 
the  unlawful  use  of  his  property,  should  be  proven  to  entitle  him 
to  relief ;  where,  however,  no  property  of  the  plaintiff  has  been 
unlawfully  appropriated,  but  devices  have  been  resorted  to,  by 
which  the  defendant  is  enabled  to  sell  his  goods  on  the  reputation 

Carpenter,  J.,  said:  *'The  presumption  is  property  in  the  word,  but  that  it  is 

of  a  designed  imitation,  arising  from  a  fraud  on   a   person  who  has  estab- 

the  similarity  of  the  spoons,  the  re-  lished  a  trade,  and  carries  it  on  under 

semblance  of  the  labels,  and  the  iden-  a  given  name,  that  some  other  person 

titj  of  the   numbers,  would   be  very  should  assume  the  same  name  with  a 

strong  if  all  these  circumstances  were  slight  alteration,  in  such  a  way  as  to 

found  to  exist  in  reference  to  only  one  induce  persons  to  deal  with  him  in  the 

kind;  but  when  the  case   finds,  as  it  belief  that  they  are  dealing  with  the 

does,  that  they  do  exist  in  respect  to  person  who  has  g^ven  a  reputation  to 

several  differentkinds,  the  presumption  the  name." 

is  vastly   strengthened.    ...     It   is  In  Edelston  v,  Edelston,  9  Jur.  N.  S. 

true  that  the  respondents  put  their  own  479 ;  7  L.  T.  N.  S.  768,  the  plaintiff  was 

name  on   the  labels  used  by  them,  in  a  manufacturer  of  metal  wire  which  he 

placeof  that  of  the  petitioners;  but  that  sold  with  metal  labels,  or  tallies,  at- 

18  not  sufficient  to  destroy  the  effect  of  tached   to  it,  bearing  his  trade-mark, 

the  imitation  in  other  respects ;  espe-  an  anchor,  from  which  his  wire  had  ac- 

*  cially  in  respect  to  the  numbers.    .    .    .  quired  the  name  of ''Anchor  Brand 

The  most   prominent  feature  of  the  Wire."    The  defendant  sold  wire  with 

label  and  the  one  most  likely  to  attract  tallies  bearing  an  anchor  and  crown, 

attention  would  be  the  number."  and  called  the  wire ''  Crown  &  Anchor 

In  Blackwell  v.  Crabb,  36  L.  J.  Ch.  Wire."  It  was  held  to  be  a  colorable 
504,  it  was  said  that  where  a  case  of  imitation.  Lord  Westbury,  C,  said : 
infringement  is  to  be  decided  merely  **  The  plaintiff  has  all  the  essentials  of 
by  an  inspection  of  the  two  labels,  and  a  right  of  property  claijned  by  him, 
it  is  difficult  to  say  where  the  imitation  and  this  right  extends  to  two  things, 
begins,  the  "  important  question  is,  first,  the  device  or  emblem  of  an  an- 
what  is  the  customer  likely  to  look  chor  attached  to  this  wire ;  and  sec- 
at?*'  In  this  case  the  ''name  is  the  ondly,  the  name  '  anchor  brand  wire ' 
thing  which  a  customer  would  look  at  or  anchor  wire  which  has  resulted  from 
and  that  is  conspicuously  different,  the  use  of  the  device  and  has  become 
The  capsule  is  also  different,  and  the  the  distinctive  appellation  in  the  mar- 
labels  are  not  of  the  same  color."  An  ket  of  the  wire  manufactured  by  the 
injunction  was  refused.  plaintiff.** 

In  Glenny  v.   Smith,  2  Dr.  &  Sm.  Plaintiff  exported  cloths  to  a  foreign 

476;  1 1  Jur.  N.  S.  964;   13  L.  T.  N.  S.  market  stamped  with  the  figure  of  a 

ii;i3W.  R.  1032;  6  N,  R.  363,  the  lion  or  elephant,  from  which  the  cloths 

court  said :  *' And  it  is  not  the  question  had  become*  known  as  "  Lion  Chop  " 

whether  the  public  generally,  or  even  or  *'  Elephant  Chop.*'    Defendant  ex- 

a  majority  of  the  public,  is  likely  to  be  ported  other  cloths  similarly  stamped, 

misled;  but  whether  the  unwary,  the  An  injunction  was  granted.   The  court 

heedless,  the  incautious  portion  of  the  thought  the  fact  that  the   respective 

public  would  be  likely  to  be  misled ;  names  of  the  parties  appeared  round 

and  I  think  it  may  safely  be  said  that  the  figures,  did  not  sufficiently  prevent 

is  not  a  very  inconsiderable  portion  of  deception    or    operate  as  a    defense, 

the  public.'*  Henderson   v,  Jorss,  Seton  (4th  ed.) 

In  Lee  v,  Haley,  L.  R.,  5  Ch.  App.  236 ;  Cox's  Man.  of  Trade-Mark  Cases 

161 ,  Giffard,  L.  J.,  said :  '*  I  quite  agree  198. 

that  they  have  no  property  in  the  name  Plaintiffs    were    manufacturers  of 

(*  Guinea   Coal   Company  *)    but    the  blacking,  which  they  sold  in  bottles 

principle  upon  which  the  cases  upon  labeled  with  words  **  Manufactured  by 

this  subject  proceed  is,  not  that  there  Day  &  Martin."   Defendant  sold  black- 
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of,  and  as  and  for  the  goods  of,  the  plaintiff,  a  different  case  is 
presented.  The  trade-mark  case  proper  rests  upon  an  invasion  of 
property  ;  the  latter  case  is  one  of  unfair  competition,  and  rests 
upon  fraud — fraud  upon  the  plaintiff,  and  also  upon  the  public.^ 

It  has  been  said  in  the  leading  case  in  the  Supreme  Court  of 
the  United  States  that:  **  Irrespective  of  the  technical  question  of 
trade-mark,  the  defendants  have  no  right  to  dress  their  goods  up 
in  such  a  manner  as  to  deceive  an  intending  purchaser  and  induce 
him  to  believe  he  is  buying  those  of  the  plaintiff."*  This  doctrine 
is  extended  to  cases  where,  although  the  immediate  purchaser  from 

ine  in  similar  bottles  with  similar  la-  cases  in  awarding  damages  and  costs, 
bels,  except  that  for  the  words  **Man-  while,  in  the  case  of  unfair  competition 
ufactured  by  Day  &  Martin  ^'  were  in  business,  fraud  is  of  its  essence.'* 
substituted  the  words  "  Equal  to  Day  S.  Coats  v.  Merrick  Thread  Co.,  36 
&  Martin's,"  the  words  "equal  to"  be-  Fed.  Rep.  324;  149  U.  S.  563.  Here 
ing  in  very  small  type.  An  injunction  plaintiffs  sold  thread  with  black  and 
was  granted.  Day  v.  Binning,  C.  P.  gold  labels,  on  which  was  stamped  the 
Coop.  489 ;  I  iteg.  Obs.  205.  phrase  **■  Best  Six  Cord/*  and  embossed 
1.  In  Simmons  Medicine  Co.  v.  the  numbers  of  the  thread  on  the  spool. 
Mansfield  Drug  Co.  (Tenn.  1893),  23  The  use  of  the  words  *' Best  Six  Coid  " 
S.  W.  Rep.  165,  Neil,  S.  J.,  said:  "*  Un-  on  defendant's  spools  was  relied  on, 
fair  competition,*  may  be  defined,  in  among  other  things,  to  establish  unfair 
general  terms,  as  consisting  of  any  de-  competition,  but  the  general  appear- 
vice  or  trick  whereby  one  manufactur-  ance  of  the  labels  was  sufficiently  dis- 
er's  or  dealer*s  goods  are  palmed  off  in  similar,  and  the  injunction  was  refused, 
the  market  as  and  for  the  goods  of  Wheeler,  J.,  said  :  "  Irrespective  of  the 
another,  in  fraud  of  the  public  and  of  technical  question  of  trade-mark,  the 
the  persons  whose  goods  are  so  dis-  defendants  have  no  right  to  dress  their 
placed ;  the  most  usual  of  such  devices  goods  up  in  such  a  manner  as  to  de- 
being  the  simulation  of  labels,  the  imi-  ceive  an  intending  purchaser  and  induce 
tation  of  another's  style  of  putting  up  him  to  believe  he  is  buying  those  of  the 

?^oods,  and  the  reproduction  of  the  plaintiff.  Rival  manufacturers  may 
orm,  color  and  general  appearance  of  lawfully  compete  for  the  patronage  of 
the  packages.  .  .  .  As  in  cases  of  the  public  in  the  quality  and  price  of 
trade-marks,  so  in  cases  of  unfair  com-  their  goods,  in  the  beauty  and  tasteful - 
petition  in  business,  imposition  upon  ness  of  their  inclosing  packages,  in  the 
the  public  is  a  necessary  constituent  of  extent  of  their  advertising,  and  in  the 
the  plaintiff's  title  to  sue,  but  only  in  employment  of  agents,  but  they  have 
the  fact  that  it  is  the  test  of  the  inva-  no  right,  by  imitative  devices, 'to  be- 
sion  of  the  plaintiff's  rights  by  the  guile  the  public  into  buying  their  wares 
defendant.  .  .  .  There  is  this  differ-  under  the  impression  that  they  are 
ence,  however  :  The  law  of  trade-marks  buying  those  of  a  rival."  Citing  Perry 
is  designed  to  protect  primarily  a  prop-  v.  Truefitt,  6  Beav.  66;  Croft  v.  Day,  7 
erty  right,  and,  as  incidental  thereto,  Beav.  84;  Lee  v,  Haley,  L.  R.,  5  Ch. 
gives  redress  for  the  injuries  resulting  App.  155;  Wotherspoon  r.  Currie,  L. 
from  invasions  of  the  right,  a  distinct  R.,  5  H.  L.  Cas.  508;  Johnston  v,  Orr- 
technical  trade-mark  being  in  itself  Ewing,  L.  R.,  7  App.  C5as.  219;  Thomp- 
evidence,  when  wrongfully  used,  of  an  son  v.  Montgomery,  41  Ch.  Div.  35 ; 
illegal  act;  while  the  jurisdiction  exer-  Taylor  v.  Carpenter,  2  Sandf.  (N.  Y.) 
cised  over  cases  of  unfair  competition  603;  42  Am.  Dec.  114;  AmoskeagMfg. 
in  business  is  grounded  in  the  preven-  Co.  v.  Spear,  2  Sandf.  (N.  Y.)  599; 
tion  of  fraud.  Fraudulent  intention  is  McLean  v,  Fleming,  96  U.  S.  245 ; 
not  a  necessary  ingredient  of  a  pure  Boardman  v.  Meriden  Britannia  Co^ 
trade-mark  case,  as  an  invasion  of  an-  35  Conn.  40a;  95  Am.  Dec.  270;  Gil- 
other's  trade-mark  rights  may  be  the  man  v.  Hunnewell,  122  Mass.  139. 
result  of  accident  or  of  a  misunder-  In  Brown  v.  Seidel,  153  Pa.  St.  60, 
standing,  although  it  may  be  and  prob-  Mitchell,  }.,  said,  dissenting:  '^  The 
ably  is  true  that  in  the  majority  of  true  rule  I  take  to  be  that  in  cases  of 
cases  fraud  is  an  element  in  trade-mark  trade- mark  proper,  anything  so  sim- 

484 


I]ifr|]ig«mMit.                         TRADE-MARKS.  Oonpetitlmi-Deotptioii. 

ilar  as  to  be  likely  to  deceive  intending  same  name  to  designate  the  kind  or 
purchasers,  will  be  treated  as  an  in-  quality  of  tea.  Each  of  these  distin- 
fringement,  without  reference  to  the  guishing  features  might  be  separately 
purpose  to  deceive,  or  to  whether  the  used  and  no  harm  result.  But  when 
resemblance  is  intentional  or  acci-  all,  or  a  number  of  them,  are  combined 
dental ;  but  that  where  the  imitation  is  in  a  single  package,  and  so  arranged 
with  intent  to  acquire  wrongfully  and  and  exhibited,  that  when  they  strike 
in  an  underhand  manner,  a  portion  of  the  eye  of  the  intending  purchaser, 
another's  good-will  or  business,  equity  possessed  of  ordinary  intelligence  and 
will  enjoin  the  attempt  as  a  fraud,  judgment,  the  false  impression  is  likely 
though  the  imitation  be  not  of  a  legal  to  be  produced  that  the  goods  of  the 
trade-mark,  and  such  intent  may  be  plaintifiF  are  offered,  it  is  the  province 
gathered  from  imitation  of  name,  de-  of  equity  to  interfere  for  the  protection 
scriptive  words  used,  size  or  style  of  of  the  purchasing  public  as  well  as  of 
package,  color  or  shape,  or  mode  of  ap-  the  plaintiffs,  and  for  the  suppression 
plication  of  label,  general  appearance,  of  unfair  and  dishonest  competition. 
or  any  circumstances  which  afford  The  true  test,  we  think,  is  whether  the 
basis  for  the  inference  of  an  intent  to  resemblance  is  such  that  it  is  calcu- 
copy,  and  where  such  intent  is  thus  lated  to  deceive,  and  does  in  fact  de- 
indicated,  the  actual  resemblance  need  ceive,  the  ordinary  buyer  making  his 
not  be  so  close  as  to  deceive  any  but  purchases  under  the  ordinary  con- 
the  most  careless  buyers.  It  is  en-  ditions  which  prevail  in  the  conduct  of 
joined  not  as  a  deception  of  the  public  the  particular  traffic  to  which  the  con- 
likely  to  be  successful,  but  as  an  at-  troversy  relates.  No  inflexible  rule  can 
tempt  to  defraud  the  plaintiff.  Any  be  laid  down.  Each  case  must  in  a 
rule  short  of  this  is  a  premium  on  dis-  measure  be  a  law  unto  itself." 
honesty,  and  an  invitation  to  a  com-  Solis  Cigar  Co.  v.  Pozo,  i6  Colo, 
xnercial  policy  which  measures  its  388,  was  a  case  of  infringement  of  trade- 
actions,  not  by  conscience  or  right,  but  mark  or  brand  for  cigars.  Bissell,  C, 
by  ingenuity  m  dodging  the  law."  said:  "  The  first  difficulty  which  arises 

In  Goodman  v.  Boh  Is,  3  Tex.  Civ.  here  is  to  determine  the  question  of 

App.  183,  it  was  said  :   "  There  can  be  infringement.    Exact  similarity  is  not 

no  doubt  about  the  power  of  a  court  necessary.     To  insist  on   that  would 

of  equity,  in  a  proper  case,  to  interfere  be  to  permit  most  wrongdoers  to  evade 

to  prevent  the  piracy  of  a  device  used  responsibility.     Colorable    imitations 

to   distinguish   the   articles  manufac-  are  as  much  the  subject  of  legal  re- 

tured   and  sold,  although  the  device  dress  as  the  more  exact  and   perfect 

itself  will  not  constitute  a  technical  similitudes.     What -is  necessary  in  all 

trade-mark."  cases  is  a  similarity  which  will  operate 

In   Dr.   Jaeger's    Sanitary   Woolen  to  convey  a  false  impression  to  the  or- 

System  Co.  v.LeBoutillier(  Super.  Ct),  dinary  purchaser,  and  serve  to  deceive 

34  N.  y .  Supp.  890,  Gildersleeve,  }.,  and  mislead  him.  The  rule  is  grounded 

said :  "  A  dealer  has  no  right  to  simu-  as  much  on  the  notion  that  the  public 

late  tokens  which  tend  to  confuse  the  is  to  be  protected  as  on  the  theory  that 

identity  of  his  business  with  that  of  the  inventor  may  have  the  exclusive 

another,  and  by  false  representations  benefit  of  the  reputation  acquired  by 

of  facts,  attempt  to  mislead  the  pub-  the  thing  which  he  has  produced.  For 

lie,  and  divert  custom  from  the  latter."  this  reason  it  is  always  essential  to  show 

Fischer  v.  Blank  (Supreme  Ct.),  19  that  the  imitation  is  of  a  character  to 

N.  Y.  Supp.  65;  138  N.  Y.  245,  was  a  escape  the  ordinary  care  and  caution 

case  of  infringement  of  wrappers,  la-  used  in  the  purchase  of  the  articles  pro- 

bels,  packages,  etc.    Andrews,  J.,  said:  tected." 

**  It  must  be  admitted  that  there  is  no  Plaintiff  made  tobacco,  to  each  plug 

single  point  of  resemblance  or  imita-  of  which  it  attached  six  five-pointed  tin 

tion,  which  would  of  itself  be  regarded  stars  with  a  hole  in  the  center.     After 

as  adequate  grounds  for  the  grant  of  its  tobacco  became  known  as  the  **Star" 

equitable  relief.  Form  alone  would  not  brand,  defendant  put  on  the  market  a 

t>e  sufficient ;  nor  size ;  nor  color;  nor  **  Buzz-saw"  tobacco,  to  which  it  at- 

the  general  decoration  of  the  panels ;  tached  a  tin  symbol  with  eight  points, 

nor  disks  of  the  same  size  and   color  a  hole   in   the  center,   and   the  word 

arranged  in  the  same  way ;  nor  a  label  "Buzz"  dimly  impressed  on  the  surface. 

oi  the  same  shape  and  color  attached  An  injunction  was  granted.     Black,  J., 

to  the  same  part;  nor  the  use  of  the  said:  **  To  entitle  the  plaintiff  to  a  per- 
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petual  injunction,  the  Imitation  need  mark,  will  not  defeat  the  owner's  right 

not  be  exact  or  perfect    To  constitute  to  an  injunction."     Keller  v.  Goodrich 

an  infringement,  it  will  be  sufficient  to  Co.,  117  Ind.  556. 

show  that  the  imitation  is  such  as  would  A  real-estate  auctioneer  used  in  his 

be  likely  to  mislead  one  in  the  ordi-  business  in  newspaper  advertisements, 

nary  course  of  purchasing  the  goods,  etc.,   the  representation  of  a  flag  with 

and  lead  him  to  suppose  or  believe  that  stars  on  the  upper  and  lower  borders, 

he  was  purchasing  the  genuine  article.  Defendant  adopted  and  used  in  a  simi- 

It  is  not  necessary  to   show  that  any  lar  way  a  like  design.    An  injunction 

one  has  in  point  of  fact  been  deceived,  was  granted,    not  on  the  '*  theory  of 

nor  is  it,  at  this  day,  necessary  to  show  trade -mark  proprietorship,"  but  on  the 

intentional  fraud."     Liggett  Tobacco  ground  of  **  illegitimate  competition  in 

Co.  V,  Reid  Tobacco  Co.,  104  Mo.  53.  trade."  Patterson,  J.,  saying:  **The  de- 

In  Kinney  Tobacco  Co.  v.  Mailer,  fendant  has  just  as  much  right  to  use 

53    Hun  (>f.  Y.)  340,  plaintiff  manu-  in  his  advertisements  the  picture  of  a 

factured   and  sold   cigarettes,  each  of  flag  as  the  plaintiff  has,  but  he  has  not 

which  was    inclosed   in   a    rice-paper  the  right  to  imitate  those  peculiar  and 

wrapper,  and  upon  the  middle  of  the  fanciful  arrangements  of  details  which 

cigarette,  outside  of  this  wrapper,  were  indicate  to  the  public  the  plaintiff's  spe- 

the  words,  in   circular  form,  '*  Sweet  cial  business  sign."    Johnson  v.  Hitch- 

Caporal."     Below  these   words   was  cock  (Supreme  Ct,),  3  N.  Y.  Supp.  680. 

the  word  **  Rice,"  the  words  "  Kinney  In   Goodyear    India  Rubber  Co.  v. 

Bros."  and  the   word   "Paper."    The  Goodyear  Rubber  Co.,  128  U.  S.  598, 

cigarettes  manufactured  by  defendant  Field^  J.,  said:  **  Relief  in  such  cases 

bore   the  words   "Sweet    Coronal,"  [unfair  trade]  is  granted  only  where 

**  Rice,"  "Oscar  Mailer"  and  "Paper,"  the  defendant  by   his  marks,  signs, 

arranged  in   a  perfectly  similar  way.  labels,  or  in  other  ways,  represents  to 

An  injunction  was  granted.    'Daniels,  the  public  that  the  goods  sold  by  him 

J.,  said:  "A  casual  or  inattentive  ob-  are  those  manufactured  or  produced  by 

server,  as  most  purchasers  are,  would  the  plaintiff,  thus  palming  off  his  goods 

be  very  likely  to  accept  one  [label]  in  for  those  of  a  different  manufacturer, 

place  of  the   other.    .    .    .     It  is  by  to  the  injury  of  the  plaintiff.     McLean 

this    peculiar  form,  combination   and  v.  Fleming,  96  U.  S.  245 ;   Sawyer  9. 

location  of  the  words,  rendering  one  Horn,  4  Hughes  (U.  S.)  239;  Perry  tr. 

label  a  close  resemblance  of  the  other,  Truefltt.  6  Beav.  66;  Croft  v.  Day,  7 

that    deception   and   injury   would   be  Beav.  84."     See   also   Lawrence  1^%- 

caused.     And  when  that  is  the  nature  Co.  xk  Tennessee  Mfg.  Co.,  138  U.  S. 

of  the  device  resorted  to,  although  the  536 ;  Putnam  Nail  Co.  v,  Bennett,  43 

defendant  may  employ  the  words   he  Fed.  Rep.  800. 

has  a  legal  right  to  select  and  use,  3'et  In  Trask*  Fish  Co.  -z*.  Wooster,  28 

he  violates  the  right  of  the  plaintiff  by  Mo.  App.  408,  Lewis,  P.  J.,  said:  '*  It 

so    printing,    placing    and    arranging  is  not  essential  to  the  protection  of  a 

them  as  to  produce  the  conclusion  that  trader  against  a  rival's  fraudulent  inter- 

the  manufacture  is  that  of  the  other  ference  with  his  business,  that  he  shall 

party."  have  a  trade-mark  to  be  pirated.    'The 

A  manufacturer  of  a  certain  article  right  to  a  technical  trade- mark,  in  the 

of  dentistry  printed  on  the  boxes  con-  strictsenseofthe  word,  is  not  necessary 

taining    it    the    words,    "Non-Secret  to    entitle   the  complainant  to  relief' 

Dental  Vulcanite,  made  according  to  McLean  xk  Fleming,  96  U.  S.  245.     It 

our  analysis  of  the  Akron  Dental  Rub-  is  enough  if  the  wrongdoing  rival  uses 

ber,"  the  words  "  Akron  Dental  Rub-  any  letters,  marks,  shapes,  devices,  or 

her,"  which  were  the  trade-mark  of  a  symbols,  so  nearly  like  those  previously 

rival    manufacturer,   being  in  red  ink  employed  by  the  complainant  to  dis- 

and  very  prominent  type.     An  injunc-  tinguish  his  wares,  that  purchasers  from 

tion  was  granted  on  the  ground  that  him  may  be  likely  to  believe  they  are 

the  label  was  likely  to  mislead.   Elliott,  getting  the  goods  of  the  complainant" 

J.,  said  :  **  Where  the  similitude  is  in  the  In  Colgan  v.  Danheiser,  35  Fed.  Rep. 

substantial  parts  of  a  trade-mark,  there  150,  where  complainant    put  up   and 

is   an  infringement,  and  that  an  eva-  labeled  his  chewing  gum  in  a  particu- 

sive  attempt  to  hide  the  similarity,  or  a  lar  way,  he  was  held  not  entitled  to  an 

colorable  explanation  which  appears  to  injunction  to   restrain  defendant  from 

be  made  for  the  purpose  of  escaping  the  doing  likewise,  in  the  absence  of  clear 

effect  of  a   wrongful  use  of  the  trade-  proof  that  he  had   first  established  a 
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reputation  for  hi«  goods  bj  this  means,  the  main  features  of  it  so  closely  as  that 

and  that  the  defendants  had  attempted  the  imitation  is  likely  to  mislead  the 

to  supplant  him  in  the  market  by  the  average  public  and  oetrtLj  purchasers 

unlawful  use  of  such  device.  into  orderinff  goods  covered  by  the 

In  Moxie  Nerve  Food  Co.  v.  Baum-  simulated   label,  thinking  them  to 

bach,  32   Fed.  Rep.  305,  complainant  be  those  put  on  the  market  by  the 

owned  and  used  a  trade- mark  consist-  complainants,  this  would   amount  to 

ing  of   the  word  **  Moxie,"   prefixed  unfair  competition  in  trade,  and,  upon 

to  the  words  **  Nerve  Food,"  with  a  being  ascertained  with  due  certainty, 

label  containing  a  picture  and  descrip-  the  use  of  the  imitation  ought  to  be 

tive  words.    It  also  used  a  champagne  enjoined.*' 

bottle  wrapped  in  peculiar  paper,  etc..  In  McCann  v.  Anthony,  ai  Mo. 
in  which  to  put  up  this  preparation.  App.  83,  Thompson,  J.,  said :  ^  The 
Defendant  used  words  **  Standard  governing  principle  is  that  one  manu- 
Nerve  Food/*  with  reference  to  a  sim-  facturer  shall  not  be  allowed  to  impose 
ilar  article,  and  put  it  up  similarly.  A  his  goods  upon  the  public  as  the  eoods 
motion  to  dissolve  the  injunction  was  of  another  manufacturer,  and  so  derive 
refused,  Sabin,  J.,  saying :"  While  it  is  a  profit  from  the  reputation  of  that 
clear  that  words  or  articles  in  common  other.  It  is  not  necessary  that  the 
use  could  not  be  enjoined  if  used  upon  trade-mark,  trade  name,  sign,  label,  or 
other  preparations,  yet  if  used  upon  other  device  which  is  employed  by  one 
like  or  simulated  preparations  of  same  merchant  for  that  purpose  shall  be  an 
flavor,  taste,  and  appearance,  it  seems  exact  imitation  or  counterfeit  of  the 
to  me  that  they  can;  and  particularly  trade-mark,  trade  name,  sign,  label,  or 
-when  the  first  party  using  the  same,  in  other  device  employed  by  the  other 
connection  with  his  trade^mark  and  manufacturer.  Nor  is  it  required  that 
style  of  package,  has  established  such  the  imitation  be  so  close  as  to  deceive 
a  use  of  the  same,  and  an  intimacy  be-  cautious  and  prudent  persons;  it  is 
tween  himself,  it,  and  the  public,  as  to  sufficient  that  it  be  so  close  as  to  de- 
become  a  matter  of  value  by  way  of  ceive  the  incautious  and  unwary,  and 
preventing  deceit.  .  .  .  There  is  thereby  work  substantial  injury  to  the 
room  enough  in  the  world  for  all,  and  other  manufacturer.  Nor  is  it  neces- 
so  there  are  bottles  and  styles  of  pack-  sary  to  prove  that  actual  fraud  was  in- 
ages  enough  for  all ;  and  if  a  man  has  tended  by  the  manufacturer  employing 
an  article  which,  either  by  accident  or  the  simulated  trade-mark,  trade  name, 
design,  happens  to  have  the  same  qual-  sign,  label,  or  other  device,  in  order  to 
ity,  and  be  entitled  to  the  same  de-  entitle  the  other  manufacturer  to  relief 
acriptive  class  of  goods,  and  of  the  same  in  equity,  or  to  an  action  for  damages 
taste,  flavor,  and  color,  as  another's  and,  at  law.** 

when  used,  is  used  in  the  same  way,  or  In  Landreth  v.  Landreth,  22  Fed. 
is  in  imitation  of  another*s  article,  and  Rep.  41,  Dyer,  J.,  said:  **  Even  admit- 
he  finds  that  his  neighbor  is  making  ting  that  the  defendant  has  the  right 
money  by  vending  such  article  of  his  to  use  the  same  words  as  those  which 
own,  why  then,  and  in  such  case,  let  constitute  the  complainant's  label,  he 
him  use  a  different  kind  of  bottle  or  has  no  right  to  use  them  in  such  form 
package  in  placing  his  own  prepara-  or  such  sty le  of  arrangement  as  to  lead 
tion  before  the  public,  to  the  end  that  the  public  to  suppose  that  the  [goods] 
he  may  neither  derive  advantage  over  .  .  .  contained  in  his  bags  are  .  .  . 
his  neighbor,  nor  induce  the  public  to  grown  and  sold  by  the  complainants.*' 
buy  one  thing  when  they  think  they  See  also  New  York  Cab  Co.  v.  Moon- 
are  buying  another."  See  also  Moxie  ey,  15  Abb.  N.  Cas.  (N.  Y.)  15a. 
Nerve  Food  Co.  v.  Beach,  33  Fed.  In  Avery  v.  Meikle,  81  Ky.  73,  Har- 
Rep.  248;  Royal  Baking  Powder  Co.  gis,C.}.,  in  speaking  for  the  court,  said: 
V.  Davis,  26  Fed.  Rep.  293;  McCartney  ^'A  trade-mark  is  indirectly  the  guaran- 
tf,  Garnhart,  45  Mo.  593;  Parlett  v,  ty  of  the  quality  of  an  article  to  which  it 
Guggenheimer,  67  Md.  542.  is  attached,  as  well  as  of  its  origin  and 

In  Foster  v.  Blood  Balm  Co.,  77  Ga.  ownership,  for  in  all  cases  the  trade- 

316,  Bleckley,  C.T.,  said:  **  But  whether  mark,  in  indicating  the  origin  by  nec- 

the  design  would  suffice  or  not  for  a  essary    implication,    represents    the 

technical  trade-mark,  there  can  be  no  quality  of  the  article,  which  is  the  true 

reasonable   doubt  that  it  is  sufficient  source  of  its  reputation  in  the  market, 

for  a  label,    .    .    .    and  if  others,  for  .    .    .    And   its  real  value  consists  in 

goods  of  the  same  class,  have  imitated  the  confidence  and  patronage  of  the 
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public,  secured  through  its  instrumen-  he  will  not,  on  the  other,  if  the  courts 
talitj  in  acquainting  them  with  the  of  equity  are  true  to  the  principles  of 
origin  and  ownership  of  an  article  their  own  existence,  be  allowed  a  safe 
which  thus  eains  reputation  for  its  passage  by  the  use  of  any  means  of  de- 
superior  qualities.  .  .  .  When  a  ceit  or  false  representation  known  to 
workman  or  manufacturer  has,  by  the  inventive  brain  of  man.  Courts 
skill,  care,  and  fidelity,  manufactured  of  law  and  eauity  have  finally  become 
a  good  article,  it  becomes  of  the  ut-  possessed  of  jurisdiction,  through  the 
most  importance  to  him  that  its  origin  unfolding  process  of  adjudication,  am- 
and  ownership  should  be  known,  and  pie  to  protect  a  trade-mark,  Which  may 
the  law  points  out  to  him  what  means,  be  used  by  all  to  distinguish  their 
and  how  he  may  appropriate  them  to  goods  from  others;  to  prevent  the  sales 
indicate  this  important  fact,  and  when  of  the  goods  of  one  as  being  those  of 
he  adopts  and  uses  them  and  his  repu-  another  by  means  of  fraud  and  misrep- 
tation  is  thereby  built  up,  it  is  to  him  resentation  of  the  use  of  marks,  signs, 
the  most  valuable  of  property  rights,  words,  numerals,  or  symbols,  to  afford 
Sound  policy,  which  dictates  the  pro-  redress  for  such  sales  of  goods  which 
tection  of  the  public  from  imposition,  are  a  misleading  imitation  of  those  of 
the  security  of  the  fruits  of  labor  to  the  another,  for  whose  manufacture  they 
laborer,  the  encouragement  of  skillful  may  be  sold,  where  the  sales  are  made 
industry,  and  above  everything,  the  by  the  use  of  the  trade-mark  of  an- 
inculcation  of  truth  and  honor  in  the  other,  or  direct  or  indirect,  intentional 
conduct  of  trade  and  commerce  and  false  representations  or  fraud,  from 
the  requirement  that  all  the  contrac-  which  damage  is  presumed  and  its  ex- 
tural  relations  of  life,  natural,  abstract  tent  may  be  proven." 
and  relative,  shall  be  honestly  observed,  In  Humphrey's  Specific  Homeo- 
demands  that  such  a  reputation,  so  pathic  Medicine  Co.  v,  Wenz,  14  Fed. 
gained,  shall  be  free  from  the  grasp  of  Rep.  250,  Nixon,  D.  J.,  said :  **It  is 
piracy,  and  its  infringement  accorded  now  well  settled  that  to  entitle  the  pro- 
the  safest  and  best  remedy  for  redress  prietor  of  a  trade-mark  to  relief,  or  to 
known  to  the  courts  of  equity.  .  .  .  establish  a  case  of  infringement,  it  is 
The  law  says  you  maj^  use  anything  not  necessary  to  show  that  the  imita- 
which  is  the  common  property  of  all,  tion  is  exact  in  all  particulars.  If  the 
or  that  cannot  be  exclusively  appro-  resemblance  is  such  as  not  only  to 
priated,  but  you  must  use  it  to  convey  plainly  suggest  an  intention  to  deceive, 
the  ideas  which  it  commonly  expresses  but  is  calculated  to  mislead  the  public, 
and  of  which  it  is  the  accepted  sign,  who  are  purchasers  of  the  article,  and 
You  must  use  it  to  tell  the  truth,  the  thus  to  injure  the  sale  of  the  soods  of 
whole  truth,  and  nothing  but  the  truth,  the  proprietor  of  the  original  device, 
You  cannot,  under  pretense  of  exer-  the  injured  party  is  entitled  to  redress." 
cising  a  common  right  of  use,  and  by  Where  plaintiff  had  for  some  years 
reason  of  the  fact  that  the  means  used  painted  upon  wagons  made  by  him  the 
represent  the  quality  and  size  of  your  words  "  Shaver  Wagon,  Eldorado,"  it 
goods,  so  use  them  that  while  they  was  held  that  the  painting  of  the  same 
perform  this  simple  and  innocent  pur-  words  in  the  same  style  on  wagons 
pose  apparently  of  representing  quality  made  by  defendants  was  an  infringe- 
and  size,  caution  and  descrjption,  you  ment.  Shaver  v.  Shaver,  54  Iowa  208; 
cause  them  to  do  more,  to  represent  37  Am.  Rep.  i^.  Beck,  J.,  said :  '*  In 
your  goods  as  those  of  another,  and  order  to  authorize  the  interference  of 
by  the  seeming  fairness  which  follows  chancery,  it  is  not  necessary  that  the 
the  selection  of  a  legal  or  innocent  trade-mark  should  be  copied  with  the 
instrument  or  means,  escape  the  con-  fullest  accuracy.  An  imitation  which 
sequences  of  an  illegal  use  thereof,  varies  from  the  original,  in  some  par- 
This  would  be  stealing  the  livery  of  ticulars,  will  be  restrained.  The  rule  is 
heaven  to  serve  the  devil  in.  .  .  .  that  if  the  imitation  is  calculated  to  de- 
The  trade-mark  and  trade  reputation  ceive  and  may  be  taken  for  the  original, 
pirate  always  undertakes  the  difficult  its  use  will  be  restrained." 
task  of  sailing  between  the  Charybdis  In  Amoskeag  Mfg.  Co.  t^.  Trainer, 
and  Scylla  of  the  law,  but  he  should  loi  U.  S.  55,  Clifford,  J.,  said  :  "  Judi- 
never  be  allowed  a  successful  voyage,  cial  protection  is  granted  in  such  a  case. 
If,  on  the  one  hand  he  escapes  the  upon  the  ground  that  the  honest,  skill- 
rocks  by  not  infringing  through  in-  ful,  industrious  manufacturer  or  enter- 
strumentality  of  the  trade-mark  itself,  prising  merchant,  who  has  produced  or 
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broughtintothemarketan  article  of  use  App.  45;  Williams  v.  Brooks,  50  Com. 
or  consumption,  that  has  found  favor  278;  47  Am.  Rep.  642;  Electro-Silicon 
with  the  public,  and  who,  by  affixing  to  v,  Lev^,  59  How.  Pr.  (N.  Y.  Supreme 
It  some  name,  mark,  device  or  symbol,  Ct.)  409;  Enoch  Morgan  v.  Schwacho- 
which  serves  to  distinguish  it  a^  his  fer,  5  Abb.  N.  Cas.  (N.  Y.)  265. 
and  from  that  of  all  others,  shall  re-  Plaintiffs  were  proprietors  of 
ceive  the  first  reward  of  his  honesty,  "  Henry's  Royal  Modem  Tutor  for 
skill  or  enterprise,  and  shall  in  no  the  Pianoforte."  Defendant  employed 
manner,  and  to  no  extent,  be  deprived  Henry  to  bring  out  a  new  edition  of  an 
of  the  same  by  another,  who  to  that  obsolete  work,  entitled  **  Jousse's  Royal 
end  appropriates  the  same  or  a  colora-  Standard  Pianoforte  Tutor,*'  and  pub- 
ble  imitation  of  the  same  to  his  pro-  lished  it  as  "  Henry's  New  and  Re- 
duction, so  that  the  public  are,  or  may  vised  Eklition  of  Jousse's  Royal  Stand- 
be  deceived  or  misled."  See  alsoJndia  ard  Pianoforte  Tutor,"  the  word 
Rubber  Co.  v.  Rubber  Comb,  etc.,  **  Henry's "  being  in  large  and  con- 
Co.,  45  N.  Y.  Super.  Ct.  258;  Mitchell  spicuous  letters.  An  injunction  was 
v.  Henry,  15  Ch.  Div.  181.  granted  on  the  ground  that  "no  man  has 

In   Civil   Service   Supply  Assoc,  v,  a  right  to  sell  his  goods  as  the  goods  of 

Dean,  13  Ch.  Div.  512,  Malins,  V.  C,  another."   Metaler  v.  Wood,  8  Ch.  Div. 

said:  *'In  the  conduct  of  trade  one  man  606;  47  L.  J.  Ch.  625;  33  L.  T.  N.  S. 

must  not  make  such  representations  as  541 ;  26  W.  R.  577. 

to  lead  the  public  to  believe  that  he  is  A  complainant  is  entitled  to  an  in- 

selling  another  man's  goods,  or  that  junction  for  violation  of    his    trade- 

thev  are  buying  another  man's  goods  mark  if  the  defendant  should  endeavor 

while  they  are,  in  point  of  fact,  buying  to  convey  a  false  impression  that  his 

his.    .    .    .    These  rules  of  trade  are  goods  are  the  complainant's  goods,  or 

made  for  the  general   public  and  for  that  the  complainant  is  responsible  for 

rational  persons,  and  not  for  those  who  them,  by  any  means  that  are  calculated 

are  willing  to  be  misled,  and   to  be-  to  *deceive.    Day  v.  Walls,   12  Phila. 

Heve  that  when  they  go  into  one  street  (Pa.)  274. 

they  are  going  into  another."  PlaintifTs'  trade-mark  for  stove  polish 

In  Levy  v.  Walker,  39  L.  T.  N.  S.  was  "The  Rising  Sun,"  with  the  device 
654,  656 ;  10  Ch.  Div.  436 ;  48  L.  }.  of  an  orb  rising  over  a  body  of  water. 
Ch.  273,  Tames,  L.  J.,  said:  "It  should  Defendant  adopted  the  words  "The 
never  be  forgotten  in  these  cases  that  Rising  Moon,"  with  a  similar  device. 
the  sole  right  to  restrain  anybody  from  An  injunction  was  granted  against  the 
using  any  name  that  he  likes,  in  the  use  of  the  words  "  Rising  Moon,"  as 
course  of  any  business  he  chooses  to  well  as  against  the  device  used.  Pax- 
carry  on,  is  a  right  in  the  nature  of  a  son,  J.,  said  :  "  In  determining  a  qucs- 
trade-mark;  that  is  to  say,  a  man  has  a  tion  of  this  kind,  some  regard  must  be 
right  to  say,  *  You  must  not  use  a  had  to  the  character  of  the  article,  its 
name,  whether  fictitious  or  real — ^you  price,  and  the  average  intelligence  of 
must  not  use  a  description,  whether  true  the  persons  who  are  likely  to  be  its 
or  not,  which  is  intended  to  represent,  chief  purchasers  and  consumers. 
or  calculated  to  represent,  to  the  world  When  an  article  is  costly,  is  used  prin- 
that  your  business  is  my  business,  and  cipally  by  persons  above  the  ordinary 
so,  by  a  fraudulent  misstatement,  de-  standard  of  intelligence,  and  is  likely 
prive  me  of  the  profits  of  the  business  to  be  inspected  closely,  the  danger  of 
-which  would  otherwise  come  to  me.'  deception  would  necessarily  be  less 
That  is  the  principle  and  the  sole  prin-  than  in  the  case  of  an  article  of  stove 
ciple  on  which  this  court  interferes."  polish,  sold  at  retail  for  ten  cents,  and 

"  They  (the  orators)  have  the  exclu-  used  chiefly  by  the  humbler  and  more 

sive  right  to  sell  their  wares  as  their  ignorant  classes."     Morse  v.  Worrell, 

own,   and    no    other  person  has  any  10  Phila.  (Pa.)  168;  Codd.  Dig.  242 ;  2 

right,  by  any  means,  to  palm  off  any  W.N.C.  12;  Cox's  Man.  of  Trade-Mark 

other  wares  than  theirs  as  theirs;  and  if  Cases  445. 

a  person  does  utter  any  other  wares  Plaintiffs,  carriage  dealers,  had  for 

than  theirs  as  theirs,  an  action  at  law  many  years  called  their  place  "Car- 

-will  He  and  a  court  of  equity  will  grant  riage  Bazaar."     Defendant,  engaged  in 

an  injunction."    Per  Wheeler,  J.,  in  the  same  business,  first  styled  his  place 

Frese  V.  Bachof,  13  Pat.  Off.  Gaz.  635.  "Carriage  Repository,"  afterwards 

See  also  similar  observations   by  the  changing    it    to    "  Carriage    Bazaar." 

courts  in   Skinner    v,  Oakesi  10  Mo.  There  was  evidence  of  mistakes  made 
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by   patrons,  etc.    An  injunction  was  labeled.    An  injunction  was  gpranted. 

granted  on  the  ground  of  unfair  com-  The  court  said:  "  A  is  not  to  sell  the 

petition.    Boulnots  v.   Peake,  13   Ch.  goods  or    manufactures  of   B,  under 

Div.  513,  note.    See  also  Meriden  Bri-  the  show  or  pretense  that  thej  are  the 

tannia  Co.  v.  Parker,  39  Conn.  450 ;  12  goods  or    manufactures    of    A,    who 

Am.  Rep.  401.  by  superior  skill  or  industry  has  estab- 

Plaintiffs,  thread  manufacturers,  lished  the  reputation  of  his  articles  in 
placed  on  one  end  of  their  reels,  labels  the  market.  The  law  will  permit  no 
with  the  words  ** Taylor's  Persian  person  to  practise  a  deception  of  that 
Thread,"  and  on  the  other  end.  the  kind,  or  to  use  the  means  which  con- 
armorial  bearings  of  the  city  of  Let-  tribute  to  effect  it.  He  has  no  right, 
cester,  the  words  **  J.  &  W.  Taylor,  Six  and  he  will  not  be  allowed,  to  use  the 
Cord  "  etc.  Defendant  used  similar  names,  letters,  marks,  or  other  symbols 
reels,  placing  on  the  labels  on  one  end,  by  "v^hich  he  may  palm  off  upon  buyers 
"Taylor's  Persian  Thread,"  on  the  as  the  manufactures  of  another,  the 
other,  "  Sam  Taylor,"  and  his  own  ar-  article  he  is  selling;  and  thereby  attract 
morial  bearings.  The  court,  in  grant-  to  himself  the  patronage  that,  without 
ing  an  injunction,  said:  *^  In  every  such  deceptive  use  of  such  names,  etc., 
case  the  court  must  ascertain  whether  would  have  inured  to  the  benefit  of 
the  differences  are  made  bona  fide  in  that  other  person  who  first  got  up,  or 
order  to  distinguish  the  one  article  was  alone  accustomed  to  use,  such 
from  the  other,  whether  the  resem-  names,  marks,  letters,  or  symbols.*' 
blance  and  differences  are  such  as  nat-  Plaintiffs  in  England  were  manu- 
urally  arise  from  the  necessity  of  the  facturers  of  **  Taylor's  Persian  Thread." 
case,  or  whether,  on  the  other  hand,  Defendants  in  America  sold  other 
the  differences  are  simply  colorable,  thread,  imitating  exactly  the  names, 
and  the  resemblances  are  such  as  are  trade-marks,  envelopes,  and  labels  of 
obviously  intended  to  deceive  the  pur-  plaintiffs.  It  was  held  to  be  a  fraudu- 
chaser  of  the  one  article  into  the  belief  lent  infringement  and  an  injunction 
of  its  being  the  manufacture  of  another  was  granted.  Story,  J.,  said :  '*  The 
person.  Resemblance  is  a  circum-  case  presented  is  one  of  unmitigated 
stance  which  is  of  primary  importance  and  designed  infringement  of  the  rights 
for  the  court  to  consider,  because,  if  of  the  plaintiffs,  for  the  purpose  of  de- 
the  court  finds,  as  it  almost  invariably  frauding  the  public  and  taking  from 
does  find  in  such  a  case  as  this,  that  the  plaintiffs  the  fair  earnings  of  their 
there  is  no  reason  for  the  resemblance,  skill,  labor  and  enterprise.  Taylor 
except  for  the  purpose  of  misleading,  v.  Carpenter,  3  Story  (U.  S.)  458.  See 
it  will  infer  that  the  resemblance  is  also  Taylor  v.  Carpenter,  4  Wood  & 
adoptedfor  the  purpose  of  misleading."  M.  (U.  S.)  i;  Taylor  v.  Carpenter,  2 
Taylor  v.  Taylor,  2  Eq.  Rep.  290;  23  Sandf.  Ch.  (N.  Y.)  603;  affirmed  11 
L.  J.  Ch.  255;  22  L.  T.  271.  Paige  (N.  Y.)  292;  42  Am.  Rep.  114. 

In  Marsh  v.  Billings,  7  Cush.  (Mass.)  No  man  has  a  right  to  sell  his  own 

322 ;  54  Am.  Dec.  723,     Fletcher,  }.,  goods  as  the  goods  of  another.     You 

said:  *^  The  ground  of  action  against  may  express  the  same  principle  in  a 

the  defendants  is  not  that  they  carried  different  form,  and   say  that   no  man 

passengers  to  the  Revere   House,  or  has  a  right  to  dress  himself  in  colors, 

that    they  had  the  words  *  Revere  or  adopt  and  bear  symbols,  to  which  he 

House/  on   the  coaches  and  on  the  has  no  peculiar  or  exclusive  right,  and 

caps  of  the  drivers,  merely ;  but  that  thereby  personate  another  person,  for 

they    falsely    and    fraudulently    held  the  purpose  of  inducing  the  public  to 

themselves  out  as  being  in  the  employ-  suppose,  either  that  he  is  that  other 

ment,  or  as  having  the  patronage  and  person,orthat  he  is  connected  with  and 

confidence,  of  the  lessee  of  the  Revere  selling  the  manufactures  of  such  other 

House*  in  violation  of  the  rights  of  the  person,  while  he  is  really  selling  his 

plaintiffs."  own.    To  do  these  things  is  manifestly 

In  Coats  V.  Holbrook,  2  Sandf.  Ch.  a  very  gross  fraud.  The  right  which 
(N.Y.)  586; 3  N.  Y.  Leg.  Obs.  404.  plain-  any  person  may  have  to  the  protection 
tiffs,  manufacturers  of  thread  in  Scot-  of  the  court  does  not  depend  upon  any 
land^  sold  it  on  spools  labeled,  among  exclusive  right  which  he  may  be  sup- 
other  things,  with  the  words,  *' }.  &  P.  posed  to  have  to  a  particular  name,  or 
Coats  Best  Six  Cord."  Defendants,  to  a  particular  form  of  words.  His  right 
American  commission  merchants,  sold  is  to  be  protected  against  fraud,  and 
other  thread  similarly  gotten  up  and  that  may  be  practised  against  him  by 
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the  defendant  is  not  deceived,  nor  intended  to  be,  nor  likely  to  be, 
deceived,  yet  where  the  ultimate  purchaser  may  be  and  is  likely 
to  be  deceived.  Proof  of  actual  deception  is  unnecessary ;  the 
probability  of  deception,  if  shown,  will  entitle  the  plaintiff  to 
relief.* 

means  of  a  name,  though  the  person  stood  bj  dealers  to  represent  this  par- 
practising  it  may  have  a  perfect  right  to  ticular  wine  of  plaintiff.  Defendant 
use  that  name,  provided  he  does  not  ac-  put  a  wine  on  the  market  which  had 
company  the  use  of  it  with  such  other  no  ^  dry  "  flavor,  calling  it  '*  Extra 
circumstances  as  to  effect  a  fraud  upon  Dry,*'  and  using  colorable  imitations 
others.  Two  things  are  required  for  of  plaintiffs'  capsules  and  labels.  An 
the  accomplishment  of  a  fraud  :  First,  injunction  was  granted.  The  court 
there  must  be  such  a  geperal  resem-  laid  down  the  general  doctrine  that 
blance  of  the  forms,  words,  symbols, and  one  who  puts  into  the  hands  of  retail 
accompaniments  as  to  mislead  the  pub-  dealers  an  article  so  dressed  up  as  to 
He ;  second,  sufficient  distinctive  indi*  enable  such  retail  dealers  to  deceive 
viduality  must.be  preserved,  so  as  to  the  ultimate  purchaser,  will  be  en- 
procure  for  the  person  himself  the  ben-  joined.  And  that  a  court  may  deter- 
efit  of  that  deception  which  the  general  mine  whether  a  trade-mark  has  been 
resemblance  is  calculated  to  produce,  infringed  by  comparison,  without  the 
Croft  V,  Day,  7  Beav.  88.  testimony  of  witnesses  as  to  the  like- 
In  Perry  v,  Truefitt,  6  Beav.  66;  i  ness.  Where  the  proofs  warrant  the 
L.  T.  384,  the  court  said:  **I  think  conclusion  that  the  dress  of  defend- 
that  the  principle  on  which  both  the  ant*s  article  is  adopted  so  that  it  can 
courts  of  law  and  equity  proceed,  in  be  successfully  used  to  defraud  the  ul- 
granting  relief  and  protection  in  cases  timate  consumer,  no  proof  of  actual 
of  this  sort,  is  very  well  understood.  A  deception  is  necessary, 
man  is  not  to  sell  his  own  goods  under  In  Lever  v,  Goodwin,  36  Ch.  Div. 
pretense  that  they  are  the  goods  of  an-  i,  Chitty,  }.,  said :  ^*Now,  it  has  been 
other  man;  he  cannot  be  permitted  to  said  more  than  once  in  this  case,  that 
practise  such  a  deception,  nor  to  use  the  manufacturer  ought  not  to  be  held 
the  means  which  contribute  to  that  liable  for  the  fraud  of  the  ultimate  sel- 
end.  He  cannot,  therefore,  be  allowed  ler ;  that  is,  the  shop-keeper  or  the 
to  use  names,  marks,  letters,  or  other  shop-keeper's  assistant.  But  that  is  not 
indicia,  by  which  he  may  induce  pur-  the  true  view  of  the  case.  The  ques- 
chasers  to  believe  that  the  goods  which  tion  which  I  have  to  try  i^,  whether 
he  is  selling  are  the  manufacture  of  an-  the  defendants  have  or  have  not  know- 
other  person.  I  own  that  it  does  not  ingly  put  into  the  hands  of  the  retail 
seem  to  me  that  a  nian  can  acquire  a  dealers  the  means  of  deceiving  the 
property  merely  in  a  name  or  mark ;  ultimate  purchaser." 
but  whether  he  has  or  has  not  a  prop-  In  Southern  White  Lead  Co.  v. 
erty  in  the  name  or  mark,  I  have  no  Gary,  25  Fed.  Rep.  125,  Gresham,  }., 
doubt  that  another  person  has  not  a  said :  *'  The  complainant  is  entitled  to 
light  to  use  that  name  or  mark  for  the  relief  if  the  brand  used  by  the  defend- 
purpose  of  deception,  and  in  order  to  ants  sufficiently  resembles  the  com- 
attract  to  himself  that  course  of  trade,  plainant^s  brand  to  be  mistaken  for  it, 
or  that  custom,  which,  without  that  and  the  defendants  adopted  their  brand 
improper  act,  would  have  flowed  to  the  for  the  purpose  of  selling  their  kegs  as 
person  who  first  used,  or  was  alone  in  the  kegs  of  the  complainant,  or  for  the 
the  habit  of  using  the  particular  name  purpose  of  enabling  retail  dealers  to 
or  mark."  do  so,  and  the  complainant  has  been 
1.  In  Von  Mumm  v.  Frash,  56  Fed.  injured  by  this  fraud  or  is  likely  to  be 
Rep.  830,  plaintiffs  origrinated  a  cham-  injured  by  it." 

pagne,  having  a  '*dry"  flavor,  which  In  Amoskeag  Mfg.  Co.  v.  Trainer, 
they  called  *'  G.  H.  Mumm  &  Co.'s  loi  U.  S.  63,  Clifford,  J.,  in  a  dissent- 
Extra  Dry,"  selling  it  in  bottles  hav-  ing  opinion  said  :  '*But  the  practice  in 
iog  peculiar  rose- colored  capsules  and  equity  has  long  been  settled  otherwise, 
other  indicia  of  ownership.  The  the  rule  now  being  that  the  injury  the 
words  ''Extra  Dry,"  though  used  at  owner  of  the  trade-mark  suffers  by  the 
times  by  others,  were  generally  under-  offering  for  sale  in  the  market  of  other 
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7.  Sale  of  Ooods  XTnder  Another  Person's  Wrappers  and  Labels,  or  in 
Stamped  Bottles. — The  refilling  of  labeled  or  stamped  bottles  with 
spurious  goods  of  the  same  class,  and  selling  them  as  and  for 
genuine  goods,  is  a  common  method  of  infringement,  and  when 
proven  will  always  be  promptly  enjoined,  for  the  reason  that  such 
an  act  cannot  be  committed  without  an  appreciation  of  the  dan- 
ger of  deceiving  the  public,  which  it  involves.  The  evil  has  be- 
come so  great  that  most  of  the  states  have  adopted  statutes  pro- 
viding for  the  registration  of  stamped  bottles  and  the  criminal 
punishment  of  all  persons  unlawfully  using  them.^ 

goods,  side  by  side  with  his,  bearing  under  a  patent,  and  the  continued 
the  same  tracle-niark,  entitles  the  real  marking  thereof  as  '*  Svkes  Patent," 
owner  of  the  trade-mark  to  protection  had  been  held  invalid.  Defendant  like- 
in  equity,  irrespective  of  the  intent  of  wise  marked  his  goods  "Sykes  Patent," 
the  wrongdoer,  it  being  held  that  the  in  order  to  denote  that  they  were  of  the 
injury  done  to  the  complainant  in  his  genuine  manufacture  of  the  plaintiff, 
trade  by  loss  of  custom  is  sufficient  to  It  was  held  that,  though  they  did  not 
support  his  title  to  relief.  Neither  will  themselves  sell  them  as  goods  of  the 
the  complainant  be  deprived  of  remedy  plaintiff 's  manufacture,  yet  they  sold 
in  equity,  even  if  it  be  shown  by  the  them  to  retail  dealers,  for  the  express 
respondent  that  all  the  persons  who  purpose  of  being  resold,  as  goods  of 
bought  goods  from  him  bearing  the  the  plaintiff's  manufacture,  which  is 
trade-mark  of  the  real  owner  were  well  substantially  the  same  thing.  Amotion 
aware  that  they  were  not  of  the  com*  for  a  new  trial  was  overruled.  Sykes  v. 
plainant*s  manufacture.  If  the  goods  Sykes,  3  B.  &.C.  541;  10  E.  C.  L..  176. 
were  so  supplied  by  the  wrongdoer  for  1.  See  the  statutes  of  the  various 
the  purpose  of  being  resold  in  the  mar-  states  under  the  section  of  this  article, 
ket,  the  Injury  to  the  complainant  is  supra^  State  Statutes*  In  Allen  v. 
sufficient  to  entitle  him  to  relief  in  Richards,  36  Sol.  J.  658,  an  injunction 
equity.  Nor  is  it  necessary,  in  order  to  was  granted  to  restrain  defendant  from 
entitle  the  party  to  relief,  that  proof  selling  ginger- beer  not  manufactured 
should  be  given  of  persons  having  been  by  the  plamtiff,  in  bottles  stamped 
actually  deceived,  or  that  they  bought  or  marked  with  plaintiff's  name,  or 
goods  in  the  belief  that  they  were  of  registered  trade- mark, 
the  manufacture  of  the  complainant.  Plaintiff,  a  manufacturer  of  lime- 
provided  that  the  court  is  satisfied  that  juice,  sold  it  in  bottles  molded  es- 
the  resemblance  is  such  as  would  be  pecially  for  him  with  a  spray  of  lime- 
likely  to  cause  the  one  mark  to  be  mis-  tree  leaf,  and  blossom,  and  nis  name, 
taken  for  the  other."  "  Rose  &  Co.,"  and  placed  the  same 

In  Clark  v.  Clark,  25  Barb.  (N.  Y.)  combination  on  his  labels.     Defendant 
76,  the  plaintiffs  were  manufacturers  of  systematically  collected  the  empty  bot- 
thread,  which  they  sold,  labeled  with  ties  of  the  plaintiff,  refilled  and  sold 
their  name  and  other  particulars.    The  them  with  lime-juice  not  prepared  by 
defendant  sold  other  thread  labeled  in  plaintiff.    An  injunction  was  granted, 
a  very  similar  manner.     An  injunction  Rose  v,  Henley,  Cox's  Man.  ofTrade- 
was  granted  to  restrain  defendant  from  Mark   Cases   551.      See  also   Rose  v. 
imitating    plaintiffs'    trade-marks    on  Loftus,  47  L.  J.  Ch.  576;  38  L.  T.  N.  ii 
spool  cotton.     Mitchell,  J.,  said:  **  An  409,  where  the  vice  chancellor  said :  "I 
imitation  of  his  mark,  with  partial  dif-  lay  it  down  as  a  general  rule,  that  it  is 
ferences  such  as  the  public  would  not  not  justifiable  for  a  trader  to  fill  bot- 
observe,  does  him  the  same  harm  as  an  ties,  or  casks,  or  anything  else  bearing 
entire    counterfeit.    If  the    wholesale  a  known  name,  so  as   to  induce  the 
buyer,  who  is  most  conversant  with  the  public   to  believe  that  the  thing  con- 
marks,  is  not  misled,  but  the  small  re-  tained  in  those  vessels  is  the  prodoc- 
tailer  or  consumer  is,  the  injury  is  the  tion  of  the  man  whose  name  they  bear; 
same  in  law,  and  differs  only  in  degree,  because  by  doing  that  he  puts  it  in  the 
The  right  of  action  must  exist  for  the  power  of  the  person  selling  these  goods 
last,  as  well  as  the  first."  to  impose  on  the  public." 

The  continued  manufacture  of  goods        Plaintiff    was    a    gun-maker,    who 
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8.  Sale  of  Inierior  for  Superior  OoodB  of  the  Same  Kann&ctTirer. — 
It  is  a  palpable  fraud  for  a  dealer  to  so  bottle  or  prepare  for  sale 
the  inferior  goods  of  a  manufacturer  as  to  be  able  to  pass  them  to 
the  public  as  goods  of  a  superior  quality.  Both  the  manufac- 
turer and  the  public  are  injured  by  such  action.  The  manufac- 
turer's reputation  for  his  best  goods  is  seriously  injured,  and  the 
public  are  induced  to  buy  an  inferior  article^  believing  it  to  be  a 
superior  one.* 

stamped    upon   the     lock- plates    and  tion    would     have    been    continued, 

levers  of  his  rifles  the  words  **  Westley  Welch  v.  Knott,  4  K.  &  J.  747 ;  4  Jur. 

Richards."  or  **  Westley  Richards  k  N.  S.  330. 

Co."  Defendants  purchased  some  of  1.  Hennessjt;.  White,  6  W.  W.  &  A. 
such  lock-plates  and  levers  of  worn-  B.  Eq.  316,  221;  Cox's  Man.  of  Trade- 
out  guns,  and,  with  other  parts  of  guns  Mark  Cases  650.  Here  the  plaintiffs 
not  made  by  plaintiff,  made  them  up  sold  their  brandj  both  in  casks  and 
into  new  rines.  It  was  established  in  bottles,  the  latter  being  the  better 
evidence  that  the  name  appearing  on  quality,  placing  on  their  bottles  dis- 
the  lock-plate  was  an  indication  recog-  tinctive  labels,  corks  and  capsules, 
nized  bj  the  trade,  that  such  manu-  Defendants  purchased  plaintiffs'  infe- 
facturer  was  responsible  for  the  gun  as  rior  or  cask  brandj,  and  sold  the  same 
a  whole.  An  injunction  was  granted,  in  bottles  bearing  similar  labels,  corks, 
Richards  v.  Williamson,  30  L.  T.  N.  S.  etc.,  onlj  changing  **  Tas.  Hennessj  & 
746;  22  W.  R.  765.  Co.,  Cognas,"  into  '*jas.  Hennessj  & 

In  Hostetterv.  Anderson,  I  V.R.Eq.  Co.'s  Cognac,"  the  figure  of  an  arm 
7;  I  A.  J.  4;  Cox's  Man.  of  Trade-Mark  with  a  battle  ax  into  a  spread  eagle, 
Cases  652,  an  in  junction  was  granted  to  and  having  in  addition  the  words, 
restrain  defendants  from  selling  bitters  ''  Bottled  bj  T.  &  W.  White,  Mel- 
other  than  plaintiffs'  in  bottles  of  the  bourne,"  etc.  An  injunction  was 
plaintiffs,  molded  with  the  words,  granted.  Molesworth, J.,  said:  ''.The 
**  Dr.  J.  Hostetter's  Stomach  Bitters,"  makers  of  articles  of  different  qualities 
although  the  labels  used  bj  the  parties  are  entitled  to  brand  their  best  article 
on  the  bottles  were  different.  in  a  particular  waj,  to  show  the  supe- 

Plaintiffs  were  manufacturers  of  toj  rior  value  thej  put  upon  it.    ...     I 

fire- works  called    **  Pharaoh's   Ser-  put   this    case    upon    the    particular 

pents,"  and  defendant  sold  similar  fire-  ground,  that  an  article  of  Hennessj  & 

works,  placing  them  in  old  boxes  bear-  Co.'s  manufacture  of  a  higher  qualitj 

ing  the  plaintiff's  labels,  but  without  has  had  a  particular  mark  used  for 

making  anj  false  representations.    An  it,  and  that  defendants'  brand  is  an  at- 

in junction   was  granted.     Barnett  v.  tempt  to  deceive,  probablj  not  the  di- 

Lenchars,  13  L.  T.  N.  S.  495 ;   14  W.  rect  purchaser  of  the  article,  but  the 

R.  166.  ultimate  consumer."    Stowell,    C.  }., 

Plaintiffs,  manufacturers  of  soda-  said:  **  If  a  brandj  different  from  that 
-water,  sold  it  in  bottles  in  which  were  which  the  manufacturer  bottled  is  put 
molded  the  words,  **  J.  Schweppe  &  into  bottles  and  sold  as  the  manufac- 
Co.,  51  Bemers  Street,  Oxford  Street,  turer's  bottled  brandj,  the  fact  that  it 
Genuine  Superior  Aerated  Waters,"  is  the  manufacturer's  bulk  brandj  does 
and  which  had  a  label  over  the  cork  not  make  the  sale  less  an  imposition." 
with  the  words,  **  J.  Schweppe  &  Co."  Plaintiff,  a  manufacturer  of  pens,  put 
Defendant  sold  soda-water  in  old  hot-  them  up  for  sale  in  boxes.  The  boxes 
ties  of  the  plaintiff,  with  a  similar  label  containing  the  first  qualitj  were  la- 
over  the  cork,  except  that  it  bore  the  beled  No.  303,  and  those  containing 
words  ^' Soda- Water "  instead  of  the  pens  of  an  inferior  qualitj  were  la- 
plaintififs  name.  An  injunction  which  beled  No.  759.  Defendant  removed 
had  been  granted,  was  dissolved  on  the  labels  from  boxes  containing  inferior 
ground  that  no  intention  to  deceive  pens,  replacing  them  with  labels  bear- 
was  shown,  and  no  probabilitj  of  de-  ing  the  number  303,  and  closelj  imi- 
ception;  but  if  a  probabilitj  of  decep-  tated  from  the  plaintiff's  labels.  An 
tion  of  the  public  had  been  caused,  injunction  was  granted.  Gillott  v, 
although  unintentionallj,  the  injunc-  Kettle,  3  Duer  (N.  Y.)  624. 
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9.  Intention    to  Defraud.  —  Wherever  a  technical  trade-mark, 

trade  name,  proper  name,  firm  name,  or  corporate  name  is  in- 
volved, to  which  a  plaintiff  can  assert  a  property  right,  the  essence 
of  the  offense  of  infringement  lies  in  the  injur>'  to  property  right, 
and  will  be  restrained,  irrespective  of  the  question  of  intention  on 

the  part   of  the  defendant.*  When,  however,  the  defendant 

1.  De  Youngs  v.  June  (C.  PI.)*  25  marks,  to  determine  whether  there  was 

N.  Y.  Supp.  479;  27  N.  Y.  Supp.  370.  an  intent  to  wrong  or  not.** 

Intention  to  Defirand  not  Necessary. —  Fraud  is  not  necessary  to  be  averred 

Singer  Mfg.  Co.  v.  Looe,  18  Ch.  Div.  or  proved  in  order  to  obtain  protection 

395 ;    Liggett,    etc.,    Tobacco    Co.   v.  for  a  trade-mark.     Singer  Mfg.  Co.  v. 

Sam  Ried  Tobacco  Co.,  104  Mo.  C3;  Wilson,  3  App.  Cas.  376.     Here  Cairns, 

McCann  v.  Anthony,  21  Mo.  App.  83 ;'  L.  C,  said:  '*  I  wish  to  state  in  the  most 

El  Modelo  Cigar  Mfg.  Co.  v,  Gato,  25  distinct  manner  that,  in  xnj  opinion, 

Fla.  886;  McLean  v.  Fleming,  96  U.  fraud  is  not  necessary  to  be  averred  or 

S.  253 ;  Wotherspoon  v.  Currie,  L.  R.,  proved  in  order  to  obtain  protection  for 

5  App.  Cas.  512;  Woollam  v,  Ratcliff,  a  trade-mark.  ...  A  man  may  take 
I  H.  &  M.  259;  Colman  v.  Crump,  70  the  trade-mark  of  another  ignorantly, 
^-  Y.  573 ;  Stonebraker  v.  Stone-  not  knowing  it  was  the  trade-mark  of 
braker,  33  Md.  268;  Clement  v.  Mad-  the  other;  or  he  may  take  it  in  the  be- 
dick,  I  Giff.  98;  5  Jur.  N.  S.  592;  33  L.  lief,  mistaken  but  sincerely  entertained, 
T.  117;  Dixon  V,  Fawcus,  3  El.  &  £1.  that  in  the  manner  in  which  he  is  tak- 
537;  107  £.  C.  L.  535;  30  L.  J.  Q^B.  137;  ing  it  he  is  within  the  law,  and  doing 
7  Jur.  N.  S.  895 ;  Welch  v.  Knott,  4  K.  nothing  which  the  law  forbids;  or  he 

6  J.  747 ;  4  Jur.  N.  S.  330 ;  Davis  v,  may  take  it  knowing  it  is  the  trade- 
Kendall,  2  K.  L  566.  mark  of  his  neighbor,  and  intending 

In  Liggett  Tobacco  Co.  v.  Hynes,  20  and  desiring  to  injure  his  neighbor  by 

Fed.  Rep.  883,  Parker,  J.,  said  :  ^  If  the  so  doing.     But  in  all  these  cases  it  is 

effect  of  the  simulated  trade-mark  is  to  the  same  act  that  is  done,  and  in  all 

deaeive  the  public  into  the  belief  that  these  cases  the  injury  to  the  plaintiff  is 

the  article  upon  which  it  is  placed  is  just  the  same.   The  action  of  the  court 

the  article  of  some  other  manufacturer,  must  depend  upon   the  right  of  the 

then  it  is  deception,  whether  it  was  the  plaintiff  and  the  injury  done  to  that 

actual  intention  of  the  person  using  the  right.   What  the  motive  of  the  defend- 

simulated  trade-mark  to  deceive  or  not,  ant  may  be,  the   court   has  very  im- 

as  the  principle  of  law  applies  that  per-  perfect  means  of  knowing.     If  he  was 

sons  are  held  to  have  intended  the  nee-  ignorant  of  the  plaintiff's  rights  in  the 

essary,  natural   and    probable   conse-  first  instance,  he  is,  soon  as  he  becomes 

quences  of  their  acts.'*  acquainted  with  them  and  perseveres 

Relief  will  be  granted  even  against  a  in  infringing  upon  them,  as  culpable 

person  who  merely  has  in  his  posses-  as  if  he  had  originally  known  them.*' 

sion  a  quantity  of  goods  bearing  a  spu-  And  O'Hagan,  L.  J.,  said:  **  If  a  man 

rious  trade-mark,  and  intends  not  to  part  has  acquired  legitimately  a  right  to  the 

with  them,  but  use  them  for  his  own  property  in  an  exclusive  use  of  a  name, 

consumption.     Upmann  v.  Forester,  24  it  is  of  small  account  to  him,  should  it 

Ch.  Div.  231.  be  invaded,  whether  the  invasion  comes 

In   Orr-Ewing  v,  Johnston,  7   App.  from  a  purpose  to  deceive  or  from  ig- 

Cas.  219,   it  was  said    that  plaindfTs  norance,  or  inadvertence,  or  an  honest 

need  not  wait  for  a  case  of  actual  de-  misconception  of    the   relative  rights 

ceit;  they  have  only  to  satisfy  the  court  of    the    parties,   and    the    law    ought 

that  the  similarity   between    the  two  not  to   permit  and  will    net   permit, 

tickets  was  such  as  to  be  calculated  to  the  continuance  of  the  invasion,  what- 

mislead  purchasers;  and  the  conduct  of  ever  may  have  been  its  origin.     If  the 

the  defendants  themselves,  in  adopting  ruling  in  Millington  ^^  Fox,  3  My.  & 

such  a  ticket,  is  evidence  to  prove  this.  Cr.   338,  be   law,  as   it    is  clearly  in 

In    American   Grocer   Pub.    Co.  v,  consonance   with    policy,  justice   and 

Grocer  Pub.  Co.,  25  Hun  (N.  Y.)  398,  common  sense,  the  fact  of  misleading 

Brady,  J.,  said :  *'  It  is  not  necessary,  or  the  tendency  to  mislead,   and  not 

under  the  rules  of  law,  as   they   now  the  intention  of  the  proceeding  which 

prevail  in  this  state,  in  regard  to  trade-  has  such  a  result  or  such  a  tendency, 
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dresses  his  goods  up  or  designates  them  by  signs,  symbols,  wrap- 
pers, colors,  packages,  labels,  or  any  other  means  or  device  so  as 
to  cause  them  so  nearly  to  resemble  the  goods  of  the  plaintiff  as 
to  deceive  the  public,  and  cause  them  to  purchase  the  goods  of 
the  defendant,  believing  them  to  be  the  goods  of  the  plaintiff,  and 
the  latter  has  no  property  in  the  means  employed  by  the  de- 
fendant to  accomplish  this  deception,  then  fraud  is  of  the  essence 
of  the  cause  of  action,  and  must  be  shown,  or  else  actual  decep- 
tion or  probability  of  deception  must  be  so  strongly  shown,  as  to 
enable  the  court  to  presume  a  fraudulent  intent  on  the  part  of 
the  defendant.* 

entitles  the  person  who  is  injured  to  in  fact  misled,  whether  intentionally  or 

the  protection  of  a  court  of  equity,  al-  otherwise,  by  the  imitations  of  marks, 

though  the  matter  might  be  dealt  with  forms  or  symbols  which  the  party  who 

on   different  principles  in  a  court  of  first  employed  them  had  a  right  to  ap- 

common  law."  propriate,  and  this  for  the  plain  reason 

In     Blackwell    v.    Wright,    73    N,  that  when  a  right  of  property  has  been 

Car.  313,  Bynum,  }.,  said:  **It  would  thus  acquired,  it  must  be  protected." 

seem  to  be  immaterial  whether  an  in-  In  Coffeen  v.  Brunton,  4   McLean 

fringing    trade-mark    is     adopted   by  (U.  S.)    516,   McLean,   J.,   said :     *'  It 

fraud  or  mistake,  for  the  injury  is  the  would  seem   that  intentional  fraud  is 

same.*'  not  necessary  to  entitle,  the  plaintiff  to 

A    person    innocently  selling  goods  protection,  but  that  where^  the  s&me 

bearing  the  spurious  trade-mark  pf  an-  mark  or  label  is  used  which  recom- 

other  is  not,  in  equity,  liable  to  account  mends  the  article  to  the  public  by  the 

for  the  profits  made  thereby,  but  the  established  reputation  of  another  who 

owner  of  the  trade-ma^k  is  entitled  to  sells  a  similar  article,  and  the  spurious 

an  injunction.     Moet    t/.   Couston,  33  article  cannot  be  distinguished  from 

Beav.  578;  10  L.  T.  N.  S.  395;  4  N.  the  genuine  one,  an  injunction  will  be 

R.  86.  granted,  although  there  was  no  inten- 

In  Edelsten  V.  Edelsten,  I  De  G.J.  &  tional  fraud.    And  I  am   inclined   to 

S.  185;  9  Jur.  N.  S.  479,  Westbury,  C,  think  that  this  is  the  correct  view  of 

said:  '*  At  law  the  proper  remedy  is  by  the   principle,  for  the  injury   will  be 

an  action  on  the  case  for  deceit,  and  neither  greater  nor  less  by  the  knowl- 

proof  of  fraud  on  the  part  of  the  de-  edge  of  the  party.'' 

fendant  is  of  the  essence  of  the  action,  In   Millington  v.  Fox,  3  My.  &  C. 

but  the  court  [equity]  will  act  on  the  338,  the  court  said:  "In  short,  it  does 

principle  of  protectmg  property  alone,  not  appear  to  me  that  there  was  any 

and  it  is  not  necessary  for  the  injunc-  fraudulent  intention  in  the  use  of  the 

tion  to   prove  fraud  in  the  defendant,  marks.     That  circumstance,  however, 

or  that  the  credit  of  the  plaintiff  is  in-  does  not  deprive  the  plaintiffs  of  their 

jured  by^  the  sale  of  an  inferior  article,  right  to   the  exclusive   use  of    those 

jThe    injury    done    to    the  plaintiff  in  names." 

his  trade  by  loss  of  custom,  is  sufficient  1.  In  C.  F.  Simmons  Medicine  Co.  v, 

to  support  his  title  to  relief.''  Mansfield  Drug  Co.  (Tenn.  1893),  23 

In  Amoskeag  Mfg.  Co.  v.  Spear,  3  S.  W.  Rep.  175,  the  difference  be- 
Sandf.  (N.  Y.)  599,  Duer,  J.,  said:  tween  technical  trade-mark  cases  and 
^  Even  where  no  fraud  can  be  justly  cases  involving  unfair  competition  was 
imputed,  where  the  use  of  the  name  or  stated  as  follows :  **The  law  of  trade- 
style  originated  in  mistake,  and  not  in  marks  is  designed  to  protect  primarily 
design,  although  the  party  may  be  ex-  a  property  right,  and  as  incidental 
empted  from  damages  and  costs,  the  thereto  gives  redress  for  the  injuries 
continuance  of  the  use  may  be  justly  resulting  from  invasions  of  the  right, 
restrained,  since  it  involves  a  violation  a  distinct  technical  trade-mark  being 
of  the  right  of  property,  that  if  persisted  in  itself  evidence,  when  wrongfully 
in  with  a  knowledge  of  the  fact  would  used,  of  an  illegal  act;  while  the  juris- 
be  fraudulent.  .  .  .  An  injunction  diction  exercised  over  cases  of  unfair 
must  be  granted  whenever  the  public  is  competition  in  business,  is  grounded  in 
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10.  Marks  Used  on  Other  Kinds  of  Goods  than  Those  of  Complain- 
ant.— A  trade-mark  owner  who  has  by  adoption  and  sufficient  use 
acquired  title  to  a  trade-mark  as  applied  to  a  particular  article,  is 
entitled  to  claim  the  exclusive  use  of  that  mark  upon  all  goods 
legitimately  belonging  to  the  same  class  of  merchandise,  for  two 
reasons:  First,  because  the  public,  knowing  his  trade-mark  as 
applied  to  one  article  of  a  class,  may  not  distinguish  between  his 
ownership  of  that  particular  article  and  other  articles  of  the  same 
class,  and  hence,  seeing  his  mark  upon  another  article  of  the  same 
class,  may  conclude  that  it  is  of  his  manufacture,  and  if  it  be  of 
inferior  quality  he  will  suffer  injury  to  his  reputation  ;  and  sec- 
ondly, a  manufacturer  of  a  single  article  belonging  to  a  general 
class,  in  the  natural  course  of  events,  is  likely  to  want  to  extend 
his  manufacture  to  other  articles  of  the  same  class,  for  the  reason 
that,  having  acquired  a  good  reputation  for  one  article  of  a  class, 
that  reputation  would  extend  to  the  whole  class  when  additional 
articles  of  the  same  class  are  made  by  him.  If  another  is  allowed 
to  acquire  trade-mark  rights  in  a  manufacturer's  trade-mark,  as 
applied  to  any  article  of  his  class  of  merchandise  which  the  manu- 
facturer does  not  make,  those  rights  would  necessarily  be  exclu- 

the  prevention  of  fraud.     Fraudulent  with  the  most  innocent  intention  pos- 

intention  is  not  a  necessary  ingredient  sible,  but  the  law  has   settled  that  if 

of  a  pure  trade- mark  case,  as  an  inva-  his  imitation  is  such  as  is  calculated  to 

sion   of   another's    trade-mark   rights  mislead  purchasers  into  the  belief  that 

may  be  the  result  of  accident  or  of  a  he  is  selling  an.  article  manufactured 

misunderstanding,  although  it  may  be  by  that  other,  this  court  will  inter- 

and  probably  is  true  that  in  the  ma-  fere.''  Chelmsford,  L.  J.,  said:  *' Where 

jority  of  cases  fraud  is  an  element  in  a  trade-mark  is   not  actually  copied, 

trade-mark  cases  in  awarding  damages  fraud  is  a  necessary  element,  and  the 

and  costs,  while  in  cases  of  unfair  com-  party  accused  of  piracy  must  be  proved 

petition  in  business,  fraud  is  of  its  es-  to  have  done  the  act  complained  of 

sence/'     See  also  Cleveland  Stone  Co.  with  the  fraudulent  design  of  passing 

V,  Wallace,  52  Fed.  Rep.  431.  off  his  own  goods  as  those  of  the  party 

In  Ex  p.  Farnum,  18  Pat.  Off.  Gaz.  entitled   to  the  exclusive  use  of  the 

412,  there  is  the  following  dictum  as  to  trade-mark.      For  the  purpose  of  es- 

geographical    names    used    as    trade-  tablishing  a  case  of  infringement,  it  is 

marks: '*  Undoubtedly  courts  of  equity  not  necessary  to  show  that  there  has 

have  granted  injunctions  to  restrain  the  been  the  use  of  a  mark  in  all  respects 

fraudulent  use  of  words  of  this  charac-  corresponding  with  that  which  another 

ter ;  but  the  grounds  of  such  decisions  person  has  acquired  an  exclusive  right 

have  been  invariably,  I  think,  the  fraud  to  use,  if  the  resemblance  is  such  as 

of  the  defendants,  and  not  any  exclu-  not  only  to  show  an  intention  to  de- 

sive  right  of  the  plaintiffs."  ceive,  but  also  such  as  to  be  likely  to 

In  Cheavin  v.  Walker,  5  Ch.  Div.  make  unwary  purchasers  suppose  that 

850;  46  L.  J.  Ch.  686;  36  L.  T.  938,  Jes-  they  are  purchasing  the  article  sold  by 

sel,  M.  R.,  could  see  no  fraudulent  imi-  the  party  to  whom  the  right  to  use  the 

tation    in   defendant's   label,    and  re-  trade-mark  belongs."     See  also  Cor- 

marked:  "  Fraud  is  the  foundation  of  win  v,  Daly,  7  Bosw.  (N.  Y.)  222. 
all  this  branch  of  jurisdiction,  and  un-        -In  an  action  at  law,  fraud  is  of  the 

less  fraud  is  proved,  this  court  ought  essence  of  the  injury,  and  must  be 

not  to  interfere."  proved.     Cramshay  v,  Thompson,  4 

In  Wotherspoon  v»  Currie,  33  L.  T.  Man.  &  G.  357;  43  E.  C.  L.  189;  ^ 

N.  S.  260;  18  W.  R.  562;  L.  R.,  5  H.  L.  Scott  N.  R.  562 ;  11  L.  T.  C.  P.  301. 
508;  42  L.  }.  Ch.  130,  Malins,  }.,  said:         In    Blanchard   v.   Hill,  3  Atk.  484, 

**  Now.  one  man  may  adopt  or  imitate  Hardwtcke,  L.,  said  :  '*  It  was  not  the 

the   label  or    trade-mark  of  another  single  act  of  making  use  of  the  mark 
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sive  against  him,  as  well  as  the  rest  of  the  world ,  and  when  he 
desired  to  manufacture  the  particular  article  made  by  his  rival, 
he  would  not  be  able  to  apply  his  own  trade-mark  to,  and  get  the 
benefit  of  his  own  reputation  for,  his  own  goods.^ 

11.  Similitude;  Duty  of  Competitor. — What  similitude  will  be 
sufficient  to  constitute  infringement,  is  a  nice  and  delicate  ques- 
tion in  most  cases.  It  is  established  that  exact  similitude  is  not 
necessary,  nor  evidence  of  actual  deception  of  the  public.  The 
general  rule  is  that  any  simulation  which,  in  the  opinion  of  the 
court  would  be  likely  to  deceive  and  mislead  an  ignorant  and  incau- 
tious purchaser,  will  be  sufficient.  Some  judges  have  said  that 
the  public  must  be  given  credit  for  some  powers  of  observation, 
and  that  only  such  similitude  will  be  enjoined  which  in  a  majority 
of  cases  would  be  likely  to  deceive.  In  determining  this  ques- 
tion, however,  a  different  standard  has  been  applied  in  different 
cases,  dependent  to  some  extent  upon  the  character  of  the  goods 
involved  in  the  controversy,  and  the  average  intelligence  of  the 
class  of  the  community  who  constitute  the  consumers  of  the  par- 
ticular article  in  question.  Another  t'ule  and  one  which  might  be 
applied  to  all  cases  is  this :  one  who  begins  to  sell  an  article  in 
competition  with  a  similar  article  of  established  reputation,  is 
held  to  a  high  standard  of  responsibility,  to  avoid  danger  of 
confusing  his  article  with  that  of  his  successful  rival,  and  par- 
ticularly is  this  the  case  where,  from  the  nature  of  the  article  and 
the  custom  of  trade,  all  articles  of  that  class  are  put  up  in  very 
similar  shape.  If  the  dealer  coming  into  a  field  already  occupied, 
desires  to  deal  honestly,  and  avoid  danger  of  confusion,  he  can 
with  comparative  ease  devise  a  means  of  doing  so.^ 

that  was  sufficient  to  maintain  the  ac-  also  Coats  v.  Merrick  Thread  Co.,  149 

tion  [at  law],  but  doing  it  with  a  fraudu-  U.  S.  562. 

lent  design."  No  evidence  of  actual  deception  is 

1.  See  cases    collected,  supra,  this  necessary.      It  is   the  liability  to  de- 
title,  Class  of  Merchandise.  ception  which  the  remedy  may  be  in- 

S.  Schmidt  v,  Brieg  (Cal.  1893),  35  voked  to  prevent  Taendsticksfabricks 
Pac.  Rep.  623.  The  words  ''Sarsapa-  Aktiebolaget  Vulcan  t;.  Myers  (Black 
rilla  and  Iron,"  in  this  case,  were  Packageor  Caravan  Tea),  139  N.Y.  364. 
deemed  to  be  not  a  valid  trade-mark,  In  Hoyt  v.  Hoyt,  143  Pa.  St.  623, 
but  an  injunction  was  granted  on  the  Williams,J.,  said  :  ** As  a  general  prop- 
ground  of  fraudulent  imitation  of  label,  osition,  it  may  be  said  that  one  may 
etc.,  the  court  saying :  **  A  competing  imitate  what  is  excellent  in  the  pro- 
business  firm  is  bound  to  deal  fairly  in  cesses  and  business  methods  of  his 
placing  its  rival  article  upon  the  mar-  neighbor  as  freely  and  as  safely  as  he 
ket,  and  if  it  clearly  appears  that  the  may  imitate  what  is  good  in  his  moral 
defendants  have  closely  imitated  the  character,  as  long  as  he  infringes  no 
plaintiff's  labels  and  style,  and  have  right  secured  to  him  by  statute,  and 
done  obvious  damage  to  the  latter's  does  not  fraudulently  personate  him 
business  through  the  unlawful  busi-  or  simulate  his  products." 
ness  methods  employed,  the  plaintiffs  In  Vulcan  x;.  Myers,  58  Hun  (N.Y.) 
are  entitled  to  relief  upon  the  ground  161,  Daniels,  J.,  said:  *'To  maintain 
of  fraud.  .  .  .  The  only  material  this  or  any  other  action,  for  the  use  of 
difference  between  the  two  labels  in  the  trade-mark  of  another,  the  law  does 
design  and  appearance  exists  in  the  not  exact  a  perfect  or  complete  simu- 
colors,  and  this  is  no  defense."     See  lation  or  resemblance.     But  what  has 
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been  made  necessarj  is,  that  there  shall  In  Singer  Mfg.  Co.  v.  Wilson,  a  Ch. 

be  such  an  imitation  of  the  plaintiflTs  Div.  434,  448;   45  L.  ].  Ch.   491:  34 

trade-mark  bj  the  defendants,  as  is  L.  T.  N.  S.858;  24  W.  R.  102^;  3  App. 

calculated  to,  and   probably  will,  de-  Cas.  376 ;  47  L.  J.  Ch.  481 ;  38  L.  T.  N. 

ceive  purchasers  into  the  belief  that,  S.  J03;  26  W.  K.  664,  Jessel,  M.  R., 

in  buying  the  defendant's  articles,  thej  saidf:  *' A  manufacturer  is  not  entitled 

are   really  obtaining  those  manufac-  to  sell  his  goods  under  the  false  rep* 

tured  or  dealt  in  by  the  plaintiff,  and  resentation  that  thej  are  made  bj  a 

in  that   manner  induce  them  to  pur-  rival  manufacturer — that  is  the  prio- 

chase  the  defendant's  productions  for  ciple.     ...    A  trade  -  mark,  to  be 

those  of  the  plaintiff.*'  taken,  need  not  be  exactly  copied;  it 

In  Sperry  v,  Percival  Milling  Co.,  81  need  not  be  copied,  even  with  slight 
Cal.  252,  McFarland,  ].,  said:  "The  variations,  but  it  must  be  a  substantial 
rule  governing  such  cases  is,  that  if  the  portion  of  the  trade-mark  that  is  cop- 
imitation  of  a  trade-mark  is  intention-  ied.  It  has  sometimes  been  called  the 
ally  so  close  as  to  deceive  an  ordinary  material  portion ;  but  that  means  the 
purchaser,  the  defendant  is  liable,  and  same  thing — it  means  the  essential 
the  fact  that  an  attentive  inspection  portion  of  the  trade-mark.  .  .  .  The 
will  disclose  differences  in  even  many  second  class  of  cases  are  cases  of  a 
respects  between  the  two  articles,  will  totally  different  character  —  they  are 
not  shield  him.*'  always  cases  of  fraud.    They  are  cases 

In  Philadelphia  Novelty  Mfg.  Co.  v,  where  the  defendant,  without  putting 

Blakeslcy  Novelty  Co.,  40  Fed.  Rep.  any  trade-mark  at'all  on  his  goods,  or 

588,  Shipman,J.,  said:  "  The  complain-  putting  a  trade-mark  which  is  admit- 

ant's  label,  with    its  words,  symbols,  tedly  different  in  substance  from  the 

and  distinctive  appearance,  not  having  trade-mark,  if  any,  of  the  plaintiff,  on 

been  simulated,  and  the  defendant's  box  >  the  goods,  has  represented  the  goods 

with  its  label,  not  being  adapted  to  de-  as  being  goods  manufactured  by  the 

ceive  or  mislead  the  purchaser,  is  the  use  plaintiff"    O'Hagan,   L.  ].,  said:    *'I 

of  the  same  or  similar  colors  of  wrap-  think  we  should  be  cautious  in  holding 

pers  and  of  boxes  to  be  enjoined  as  that,  although  a  person  of  intelligent 

infringing  the  rights  of  the  complain-  and  observant  habits  might,  in  a  case 

ant  ?    The  answer  must  be  in  the  neg-  like  this,  by  exercising  reasonable  vigi- 

ative,  unless  the  complainant's  trade-  lance,  escape  misleading,  there  should 

mark  proper  has  been  imitated  to  some  be  no  restrictive  interference   to  pre- 

extent,  or  unless  there  is  a  colorable  vent  others  from  being  misled.     It  is 

resemblance  between  the  two  marks."  a  question  of  degree— of  more  or  less; 

In  Mumm  v.  Kirk,  40  Fed.  Rep.  589,  there  can  be  no  rigid  rule,  and  the 
the  use  of  a  capsule  of  the  same  color  as  special  facts  must  be  considered  in 
that  used  by  complainants  on  bottles  of  every  instance.  There  are  multitudes 
champagne  was  held  to  be  not  an  in-  who  are  ignorant  and  unwary,  and 
fringement,  where  there  is  no  attempt  they  should  be  regarded  as  consider- 
at  deception,  and  where  the  labels  used  inc;  the  interest  of  traders  who  may  be 
by  the  parties  are  so  unlike  that  no  injured  by  their  mistakes.  If  one  man 
mistake  could  arise.  Coxe,  J.,  said:  will  use  a  name,  the  use  of  which  has 
*'  A  man  of  average  intelligence,  exer-  been  validly  appropriated  by  another, 
cising  ordinary  care,  could  readily  as-  he  ought  to  use  it  under  such  cir- 
certain  the  difference.  .  .  .  f f  the  cumstances  and  with  such  sufficient 
vendor  happened  to  be  a  knave  and  the  precautions  that  the  reasonable  .prob- 
purchaser  an  imbecile,  all  manner  of  abilitpr  of  error  should  be  avoided, 
imposition  might  be  practised,  especial-  notwithstanding  the  want  of  care  and 
ly  if  previous  potations  had  combined  caution  which  is  so  commonly  exhib- 
with  nature  to  make  the  latter  oblivious  ited  in  the  course  of  human  affairs." 
to  surrounding  occurrences.  For  such  And  there  is  [Blackburn,  L.  I.]  "no 
conditions,  however,  the  defendant  is  difference  between  the  wrong  done  by 
not  responsible.  In  short,  infringement  passing  off  goods  as  and  for  the  plain- 
in  this  case  is  reached  through  such  a  tiff's  which  are  not  so,  by  means  of  a 
succession  of  improbable  *  ifs'  that  the  trade-mark,  or  by  means  of  an  adver- 
doctrine,  if  pushed  a  few  steps  further,  tisement." 

would  drive  all  competitors  from  the  In  Wotherspoon  tf.  Currie,  L.  R.,  5 

field.    The  law  cannot  be  so  refined;  it  H.    L.   Cas.  508;  42   L.  J.  Ch.   130, 

cannot  deal  with  hypothesis  and  con-  Hatherly,  L.  C,  said:  "In  every  re- 

jecture."  spect  the  packets  sent  out  by  all  starch 
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12.  Danmnm  Abaqne  Iiqnria. — It  is  not  every  case  of  interfer- 
ence by  one  trader  with  the  business  of  another  by  the  use  of 
the  same  or  of  similar  marks,  names,  or  indicia,  that  will  give  a 
right  of  action.  Cases  may  exist  in  which  one  trader  may  be 
seriously  injured  by  having  his  trade  diverted  from  him,  and  even 
the  public  deceived,  without  giving  rise  to  a  right  of  action.  Such 
a  case  will  exist  whenever  the  marks,  names,  or  indicia  used  by 
the  plaintiff  are  things  in  which  he  has  no  exclusive  property 
right,  and  which  the  defendant  may  use  with  equal  right,  and 
where  he  exercises  this  right  with  no  illegal  motive  or  design. 
Again,  where  a  dealer  had  employed  his  own  name  as  a  trade- 
mark for  his  goods,  any  other  person  of  the  same  name  would 
have  an  equal  right  to  employ  his  name  upon  the  same  class  of 
goods,  no  matter  what  injury  might  result  to  the  first  dealer. 

manufacturers  would  be  like  those  sent  from  the  other,  unless  their  attention 

out  bj  the  appellants  and  the  respond-  were  specially  called  to  the  difference, 

ents,  with  one  or  two  exceptions.   ...  If  such  be  the  case,  the  law  is  well 

You  may  see  packets  of  needles  done  settled,  that  the  defendants'  trade-mark 

up  in  much  the  same  way  as  those  pack-  is  an  infringement  of  the   plaintiffs,' 

etsof  needles  were,  that  is  to  say,  in  dark-  even  if  the  marks,  side  by  side,  would 

blue  paper  with  a  g^een  label,  as  for  not  mislead." 

that  particular  article  of  trade.    I  took  In    Anglo   Swiss    Condensed   Milk 

occasion  to  remark  in  that  case,  and  Co.  v,  Swiss  Condensed  Milk  Co.,  W. 

that  is  the  only  remark  to  be  made  N.  1871,  p.  163;  L.  ].  N.  C.  154,  the 

upon  what  the  respondent  has  done  in  court  said  :  "  It  is  not  necessary,  in  or- 

this  case,  that  when  there  is  so  much  der  to  enable  the  court  to  interfere,  that 

general  similarity,  it  does  become  the  there  shall  be  absolute  identity ;   but 

more  necessary  to  take  care  that  the  there  certainly  is  so  close  a  resem- 

mark  which  is  to  distinguish  the  article  blance  between  the  two  as  to  deceive 

shall  be  really  distinguishing,  and  that  an  ordinary  purchaser." 

when  you  have  got  all  the  other  com-  In  Davis  v,  Reid,  17  Grant  Ch.  U. 

binations,  so  that  persons  do  not  look  at  C.  69,  the  court  said:    "If  even  or- 

the  shape  of  the  packet,  or  at  any  other  dinary  purchasers  may  be  deceived,  or 

indicia  of  the  packet  than  the  particu-  '  incautious  purchasers,'  as  Lord  Kins- 

lar  distinguishing  mark  (in  this  case  downe  mentioned    in  a  case   in    the 

the  name   of  the  man,  or  the  fancy  House  of  Lords  (Leather  Cloth  Co.  v. 

name   of    the    article),   those    things  American  Leather  Cloth  Co.,  11  H. 

should,  by  people  who  wish  to  deal  L.   Cas.  539),  an   injunction   will   be 

honestly  by  each  other,  be  kept  very  granted." 

distinct"  Plaintiff  practised  his  profession  un- 

In  Cook  V,  Starkweather,  13  Abb.  der  the  .name«of  "  The  Colton  Dental 

Pr.    N.   S.   (N.    Y.  Super.    Ct.)   392,  Association."    Defendant,  formerly  in 

Monell,  J.,  said:  "The  rule  is  that  the  plaintiffs  employ,  began  to  style  him- 

imitation  of  a  trade-mark  need  not  be  self,  in  the  sign  over  his  door  and  in  his 

exact  and  perfect.    It  may  be  limited  cards,  as  "  Dr.  R.  F.  Thomas,  late  op- 

and  partial.  It  may  embrace  variations  erator  at  the  Colton  Dental  Rooms," 

that  a  comparison  would  instantly  dis-  the  words  "late  operator  at  the  "  being 

close.      Yet,  if  a   resemblance  exists  in  very  small  letters.    The  signs  were 

which  was  designed  to  mislead  the  pub-  otherwise  very  similar.   An  injunction 

lie,  its  use  may  be  restrained."  was  granted.    Allison,  P.  J.,  said:  *'An 

Sohl  v.  Geisendorf,  i  Wilson  (Ind.)  imitation  with  partial  difference,  such 
60,  was  a  case  of  infringement  of  as  the  public  would  not  observe,  does 
trade-marks  for  flour.  An  injunction  as  much  harm  as  an  entire  counter- 
was  granted.  The  court  said:  "  If  the  part.  If  such  variations  impose  on  a 
two  marks  were  seen  at  different  portion  or  class  of  customers  only,  it  is 
times  or  places,  a  majority  of  pur-  evident  that  the  damage  is  of  the  same 
chasers  would  not  distinguish  the  one  character,  though  varied  in  the  amount 
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The  same  would  be  true  of  a  manufacturer  who  employed  the 
name  of  the  town  where  his  factory  is  situated,  as  a  trade-mark — 
any  other  manufacturer  in  America^  residing  at  the  same  place— 
or,  in  fact,  elsewhere — might  employ  the  same  name  upon  similar 
goods  without  becoming  responsible  to  the  first  dealer  for  any 
damage  which  might  result.^ 

or  degreed  .    .    .   Wherever,  upon  the  to  be  those  who  are  imposed  upon  b/ 

face  of  the  label,  or  symbol,  or  sign,  or  such  pretenses." 

name,  there  is  a  plain  and  manifest  de-  Where  the  names  of  two  medicines 
sign  to  make  the  counterfeit  appear  in  are  respectively  "  Brown's  Iron  Bit- 
the  eye  of  the  public  to  be  that  which  ters"  and  **  Brown's  Iron  Tonic  "  (the 
it  is  not,  the  probable  and  natural  result  name  '*  Brown"  in  each  case  being 
of  which  must  be  to  appropriate  by  this  justifiably  used),  and  the  bottles,  wrap- 
means  to  the  maker  of  the  counterfeit  pers  and  labels  employed  by  -  each 
the  benefit  or  profit  which  belongs  to  party  are  different,  there  is  no  case  of 
the  true  owner  of  a  trade-mark,  in  such  infringement,  and  the  similarity  in  the 
case  preventive  justice  will  not  be  in-  sound  of  the  two  names  is  no  ground 
voked  in  vain."  Colton  v.  Thomas,  7  for  injunction.  Brown  Chemical  Co. 
Phila.  (Pa.)  357;  2  Brew.  (Pa.)  308.  v.  Myer,  31  Fed.  Rep.  453;  I39U.S.540- 
Cr«VlWJf  «^  Partridge  v.  M  e  n  c  k,  2  In  this  case  Thayer,  J.,  said :  **  So  long 
Sandf.  (N.  Y.)  622,  where  it  is  held  as  the  representation  is  true,  so  long  as 
that  equity  will  not  interfere  by  injunc-  it  appears  that  the  mixture  is  Brown's 
tion,  where  ordinary  attention  will  en-  Tonic,  and  no  artifice  is  shown,  as  by 
able  a  purchaser  to  discriminate  be-  simulated  bottles  and  labels,  or  other 
tween  the  marks  or  symbols  employed,  means  to  deceive  the,  public,  equity 

In  Bradley  V.  Norton,  33  Conn.  157;  will   not  enjoin.     Whatever  mistakes 

87  Am.  Dec.  200,  McCurdy,  T.,  Said:  **It  may  arise  because  the  names  of  the 

is  well  settled  that  the  imitation  of  a  compounders  of  the  two  medicines  are 

trade-mark  to  render  a  party  liable  the  same,  cannot  be  remedied  by  in- 

need  not  be  a  precise  copy.     If  there  is  junction."    And   Brown,  }.,  said:  '*A 

a  substantial  similarity,  so  that  the  man's  name  is  his  own  property,  and 

community  would  be  likely  to  be  de-  he  has  the  same  right  to  its  use  and 

ceived,  it  is  a  sufficient  infringement  of  enjoyment  as  he  has  to  that  of  any 

the  right."     See  also  Coffeen  v,  Brun-  other  species  of  property.     If  such  use 

ton,  4  McLean  (U.  S.)  516;  Coffeen  v,  be  a  reasonable,  honest  and  fair  ezer- 

Brunton,  5  McLean  (U.  S.)  256.  else  of  such  right,  he  is  no  more  liable 

1.  See  supra^  this  title,  What  May  for  the  incidental  damage  he  may  do  a 

not  Be  a  Valid    Trade-Mark,     New  rival  in  trade  than  he  would  be  for  in- 

York,  etc..    Cement    Co.  v,   Coplay  jury  to  his  neighbor's  property  by  the 

Cement  Co.,  44  Fed.  Rep.  277;  45  Fed.  smoke  issuing  from  his  chimney,  or  for 

Rep.  212.    Here  complainants  manu-  the  fall  of  his  neighbor's  house  by  rea- 

factured  cement  in  Rosendale,  N.  Y.,  son  of  necessary  excavations  upon  his 

and  called  it  '*  Rosendale  Cement,"  the  own  land.    These  and  similar  instances 

name  by  which  all  cesient  made  in  are  cases  of  damnum  absque  injuria^'^ 

Rosendale  was  generally  known.    De-  In  Avery  v.  Meikle,  81  Ky.  73;ii7 

fendants  sold  cement  made  in  Penn-  P.  &  S.,  Am.  Trade-Mark  Cases,  Har- 

sylvania  as  "Anchor   Rosendale  Ce-  gis,  C. J.,  said:  "This  limitation  must 

ment."      An   injunction    was    refused  be  observed,  that  if  the  means  used  are 

unless   it  could   be  shown  that  com-  such  as  are  common  to  all,  or  not  ex* 

plainants  had  an   exclusive  property  clusively  appropriated  by  another,  and 

in  the  name.     Bradley,  }.,  said :    "  No  injury  follows  which  is  not  the  result 

doubt  the  sale  of  spurious  goods,  or  of  design  and  improper  use  of  those 

holding  them  out  to  be  different  from  means,  no  remedy  exists.    There  may 

what  they  are,  is  a  great  evil,  and  an  be  a  design  in  adopting  lawful  means 

immoral,  if  not  an  illegal  act ;  but  un-  to  absorb  another's   trade   reputation, 

less  there  is  an  invasion  of  some  trade-  yet  if  those  means  are  the  common 

mark,  or  trade  name,  or  peculiarity  of  property*  of  all,  and  are  used  in  a  lawful 

style,  in  which  some  person  has  a  right  manner,  and  damages  ensue,  it  would  be 

of  property,  the  only  persons  legally  damnum  absque  injuria^^ 

entitled  to  judicial  redress  would  seem  In  Enoch  Morgan  v,  Troxell,  89  N. 
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IS.  Deception  Impoeuble. — In  considering  the  cases  on  the  ques- 
tion, of  what  will  not  constitute  an  infringement,  we  meet  the  oft- 
repeated  statement  that:  "In  trade-marks,  in  order  to  entitle  the 

plaintiff  to  relief  by  injunction,  the  resemblance  must  be  such 

Y.  292;  42  Am.  Rep.  394,  reversing  2^  embrace  variations  that  a  comparison 

Hun   (N.   Y.)  633,   Rapallo,  T.,  said :  with  the  original  would  instantly  dis- 

**  When  there  is  a  simulation  of  a  trade-  close,  yet  a  resemblance  may  still  exist 

mark,  and  the  intent  becomes  a  sub-  that  was  designed  to  mislead  the  pub- 

ject    of  inquiry,  the   form,  color,  and  lie,  and  the  effect  intended  may  have 

general    appearance    of   the  packages  been  produced;  nor  can  it  be  cfoubted 

may  be  material,  but  to  sustain  an  ac-  that,  whenever  this  design  is  apparent, 

tion,  there  m  u  s  t  be  an  imitation  of  and  this  effect  has  followed,  an  injunc- 

something  that  can  legally  be   appro-  tion  may  rightfully  be  issued  and  ought 

priated    as   a  trade-mark.     ...     If,  to  be  issued.    .    .    .    My  conclusions 

as  we  think,  there  was  no  imitation  of  on  this  branch  of  the  subject  are,  that 

any   trade-mark   of  the    plaintiff,  the  an    injunction    ought    to    be    granted 

judgment  cannot  be  sustained  on  the  whenever  the  design  of  a  person  who 

ground  of  fraudulent  representations  or  imitates  a  trade-mark,  his  design  ap- 

devices  on  the  part  of  the  defendants  to  parent  or  proved,  is  to  impose  his  own 

palm  off  their  goods  upon  individuals  goods  upon  the  public  as  those  of  the 

as  the  goods   of  the  plaintiff.     What  owner  of  the  mark,  and  the  imitation  is 

remedy  there  is  for  such   a  wrong,  if  such  that  the  success  of  the  design  is  a 

proved,  it  is  not  necessary  now  to  in-  probable  or  even  possible  consequence ; 

quire,  but  the  remedy  clearly  is  not  to  and  that  an  injunction  must  be  granted 

restrain   the    defendants  from    selling  whenever  the  public  is  in  fact  misled, 

their  own  goods  in  packages  and  with  whether  intentionally  or  otherwise,  by 

labels  which  they  have  a  legal  right  to  the  imitation  or  adoption  of  marks, 

use,  and   which  do  not  infringe  upon  forms,  or  symbols  which  the  party  who 

any  trade -mark  of  the  plaintiff."  first  employed  them  had  a  right  to  ap- 

In  Delaware,  etc.,  Canal  Co.  v,  propriate,  and  this  for  the  pltdn  reason 
Clark,  13  Wall.  (U.  S.)  311,  Strong,  ].,  that  when  a  right  of  property  has  been 
said:  "  It  is  only  when  the  adoption  or  thus  acquired,  it  must  be  protected.  It 
imitation  of  what  is  claimed  to  be  a  must  not,  however,  be  inferred  from 
trade- mark  amounts  to  a  false  repre-  these  remarks  that  an  injunction  ought 
sentation,  express  or  implied,  designed  to  be  granted  whenever  there  exists 
or  accidental,  that  there  is  any  title  to  such  a  resemblance  between  trade- 
relief  against  it.  True,  it  may  be  that  marks  as  may  induce  a  belief  in  the 
the  use  by  a  second  producer,  in  de-  minds  of  the  public  that  they  belong  to 
scribing  truthfully  his  product,  of  a  and  designate  the  goods  of  the  same 
name  or  a  combination  of  words  al-  trader  or  manufacturer.  It  is  not  enough 
ready  in  use  by  another,  may  have  the  that  the  public  may  be  misled  or  has 
effect  of  causing  the  public  to  mistake  been  misled.  As  already  intimated, 
as  to  the  origin  or  ownership  of  the  the  resemblance  must  arise  from  the 
product ;  but  if  it  is  just  as  true  in  its  imitation  or  adoption  of  those  words, 
application  to  his  goods  as  it  is  to  those  marks,  or  signd  which  the  person  wha 
of  another  who  first  applied  it,  and  who  first  employed  them  had  a  right  to  ap- 
therefore  claims  an  exclusive  right  to  propriate  as  indicating  the  true  origin 
use  it,  there  is  no  legal  or  moral  wrong  or  ownership  of  the  article  or  fabric  ta 
done.  Purchasers  may  be  mistaken,  which  they  are  attached ;  and  the  re- 
but they  are  not  deceived  by  false  rep-  semblance,  where  it  induces  error,  and 
resentations,  and  equity  will  not  enjoin  gives  a  title  to  relief,  must  amount  to  a 
against  telling  the  truth."  false  representation,  express  or  implied. 

In  Amoskeag  Mfg.  Co.  v.  Spear,  2  designed  or  accidental,  of  the  same  fact. 

Sandf.  (N.  Y.)  599,  Duer,  J.,  said  :  "It  .    .    .    Purchasers  may  be  deceived; 

i«  evident,  however,  that  in  order  to  they  may  buy  the  goods  of  one  person 

convey  a  false  impression  to  the  mind  as  those  of  another,  but  they  are  not 

of  the  public  as  to  the  true  origin  or  deceived    by    a    false    representation; 

manufacture  of  goods,  it  is  not  neces-  they  are  deceived  because  certain  words 

sary  that  the  imitation  of  an  original  or  signs  suggest  a  meaning  to  their 

trade-mark  shall  be  exact  or  perfect,  minds,  which  they  do  not  in   reality 

Jt  may  be  limited  and  partial.     It  may  bear  and  were  not  "designed  to  convey  .'^' 

451 


Infring«m«iit.                          TRADE-MARKS,  Beoepdon  LnpoHiUt. 

that  ordinary  purchasers,  exercising  ordinary  prudence  and  cau- 
tion, are  likely  to  be  misled.**  The  court  is  not  bound  to  interfere 
where  ordinary  attention  will  enable  the  purchaser  to  discriminate.^ 

1.  Heinz  v,  Lutz,  146  Pa.  St.  592,  was  with  reference  to  a  medical  compound, 
a  case  of  infringement  of  labels.  Pax-  is  not  infringed  by  a  yellow  label  with 
son,  C.  J.,  said :  **  It  Is  not  enough  that  a  black  border,  containing  only  the 
there  maj  be  a  possibility  of  deception,  words  ^  Microbe  Destroyer,"  the  words 
The  offending  label  must  be  such  that  themselves  being  held  words  in  com- 
it  is  likely  to  deceive  persons  of  ordi-  mon  use  and  not  a  valid  trade-mark. 
nary  intelligence.  ...  In  trade-  AlfF  v,  Radam,  77  Tex.  530.  Here 
marks,  in  order  to  entitle  the  plaintiffs  the  court  said:  *^  Notwithstanding 
to  relief  by  injunction,  the  resemblance  plaintiff  has  no  real  or  legal  trade- 
must  be  such  that  ordinary  purchasers  mark,  if  the  defendants  had  intention- 
dealing  with  ordinary  cautton  are  likely  ally  simulated  the  particular  device  or 
to  be  misled.  McLean  i>,  Fleming,  96  symbol  employed  by  plaintiff  on  his 
U.  S.  245.  The  court  is  not  bound  to  labels,  and  sucn  simulation  was  calcu- 
interfere  where  ordinary  attention  will  lated  to  deceive  ordinarily  prudent 
enable  the  purchaser  to  discriminate,  persons,  and  did  deceive  such  per- 
.  .  .  In  that  part  of  plaintiff*s  trade-  sons,  the  plaintiff  would  be  entitled 
mark,  which  he  is  entitled  to  claim  as  to  protection  against  the  consequences 
such,  there  is  no  resemblance  whatever,  of  such  deception,  not  because  of  his 
They  differ  in  style,  color  and  device."  device  or  syrobol  being  a  trade-mark, 
Munro  v.  Smith  (Supreme  Ct),  13  in  the  legal  sense  of  that  term,  but 
I                                      N.  Y.  Supp.  708 ;  59  Hun  (N.  Y.)  624,  because  of  the  fraud  and  deception  prac- 

was  a  case  of  infringement  of  title-pages  tised  by  the  defendants  upon  the  plain- 

I                                     of  two  publications.     Barrett,  I.,  said:  tiff  and  the  public.     In  this  case,  how- 

!                                     *^  But  in  the  absence  of  proof  of  the  in-  ever,  the  labels  used  by  the  plaintiff  and 

I                                      tention  to  deceive,  or  that  purchasers  defendants  respectively  are  so  entirely 

I                                      have  actually  been  misled  by  a  resem-  dissimilar  that  we  do  not  think  it  pos- 

blance,  if  the  two  trade-marks  are  not  sible  for  any  person  of  ordinary  pru- 

to  the  eye  of  the  court  either  altogether  dence  and  caution  to  have  been  deceived 

identical,  or  so  similar  that  the  court  by  defendants'  label,  and  thereby  in- 

considers  the  difference  unsubstantial,  duced  to  buy  their  remedy,  when  the 

an  injunction  will  be  refused.    .    .    .  purchaser  desired  and  intended  to  bujr 

The  rule  has  regard  to  the  ordinary  the  plaintiff's  remedy." 

purchaser.    I  agree  with  Sir  George  Where  the  plaintiff  used  as  a  trade- 

Jessel  in  Singer  Mfg.  Co.  v.  Wilson,  2  mark  for  tobacco  a  five-pointed  star, 

Ch.  Div.   447,  when  he  says :  *  I  am  made  of  tin  with  a  hole  in  the  center, 

not,  as  I  consider,  to  decide  cases  in  and  attached  to  the  plug  by  prongs  in 

favor  of  fools  and  idiots,  but  in  favor  the  back,  his  tobacco  thereby  acquiring 

of  ordinary  English  people,  who  un-  the   name  of  ''Star  Plug  Tobacco;" 

derstand  English  when  they  see  it,  and  and  the  defendant  used  in  a  similar 

«re  not  deceived  by  any  difference  in  way  a   round   piece  of  gilded  paper 

type,  but  who  have  before  them  a  very  with  a  red   star  on  it,  and  the  word 

plain  statement.    There  are  undoubt-  **  Light ''  printed   beneath,  etc.,  thus 

edly  cases  where  the  law  will  consider  giving  it  the  name  of  "Starlight"  to- 

the   probable   ignorance  of  the  pur-  bacco,  the  court  thought  there  was 

chaser,  such  as  where  domestics  are  in  *<  no  possibility  of  any  person,  not  af- 

the  habit  of  buying  kitchen  soaps,  and  flicted  with  color  blindness,  to  mistake 

the  like,  and  also  cases  where  even  the  the  one  for  the  other,"  and  affirmed  a 

careless  and  unwary  will  be  looked  af-  decree  refusing  an  injunction.  Liggett 

ter  (Colman  V.  Crump,  70  N.  Y.  573);  etc..  Tobacco   Co.  v.   Finzer,  128  U. 

but  novel  readers,  even  of  the  'Old  S.  182. 

Sleuth  kind,'  ought  to  be  able  to  read  The  only  resemblance  between  the 

plain  English,  to  know  what  the  cover  packages  of  complainants  and  defend- 

of  a  book  represents,  and  to  get  what  ants  was  in  the  color  of  the  labels,  the 

they  want"  use  of  the  words  "  Montserrat  Lime 

A  white  label  with  a  red  border, con-  Juice  "  (Montserrat  being  a  geograph- 

taining  the  words,  "Microbe  Killer"  ical  name  and  therefore  held  notca- 

and  the  picture  of  a    man   striking  a  pable  of  exclusive  appropriation),  and 

human  skeleton  with  a  bludgeon,  used  the  form  of  the  bottles,  which,  how- 
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This  rule  is  an  excellent  one  in  cases  to  which  it  is  applicable ; 
but  it  by  no  means  covers  the  whole  subject  nor  states  the  law 
for  all  cases.  The  courts,  both  in  England  and  the  United  States^ 
have  been  slow  to  admit  the  full  force  and  logical  effect  of  the 
proposition  that  a  trade-mark  is  property,  and  as  such,  capable 
of  exclusive  appropriation  by  an  individual,  and  entitled  to  the 
same  measure  of  protection  as  any  other  form  of  property.  Log- 
ically, if  a  trade-mark  is  property,  the  offense  of  infringement  con- 
sists of  injury  to  that  property  and  the  rights  and  privileges  which 

ever,  were  similar  to  all  those  used  in  148,  Gray,  C.  J.,  ^aid :  '*  All  the  au- 

the  trade.    The  court  thought  there  thorities  agree  that  the  court  will  not 

was    no    deception.     Evans    v.    Von  restrain  a  defendant  from  the  use  of  a 

Laer,  32  Fed.  Rep.  153.  label,  on  the  ground  that  it  infringes 

In   Ball  V,   Siegel,   1x6   111.  137;  56  the  plaintiff's  trade-mark,  unless  the 

Am.  Rep.  767,  Scholfield,  J.,  said:  **It  form  of  the  printed  words,  the  words 

is  true  that,    ...    as  a  general  rule,  themselves,  and  the  figures,  lines,  and 

exact    similitude    is    not  required   to  devices  are  so  similar  that  any  person, 

constitute  an  infringement,  or  to  en-  with  such  reasonable  care  and  observa- 

title  the  complaining  party  to  protec-  tion  as  the  public  generally  are  capa- 

tion.    .    .    .     But    the    court    is    not  ble  of  using  and  may  be  expected  to 

bound  to  interfere  where  ordinary  at-  exercise,  would  mistake  the  one  for 

tention  will  enable  purchasers  to  dis-  the  other." 

criminate    between    the    trade-marks  Plaintiff's  trade-mark  consisted   of 

used  by  different  parties."  the  figure  of  a  bull,  and  the  words 

In  Hier  v,  Abrahams,  82  N.  Y.  519;  **  Genuine  Durham  Smoking  Tobacco. 
37  Am.  Rep.  589,  Rapallo,  J.,  said :  Manufactured  only  by  W.  T.  Black- 
"  Where  the  trade-mark  consists  of  a  well  (Successor  to  T.  R.  Green  &  Co.), 
picture  or  symbol,  or  in  any  peculiarity  Durham,  N.  C."  Defendant  used  the 
in  the  appearance  of  the  label,  the  im-  figure  of  a  bull's  head  in  a  circular  de- 
itation  must  be  such  as  to  amount  to  sign,  and  the  words  **  The  Original 
a  false  representation,  liable  to  deceive  Durham  Smoking  Tobacco.  Manufac- 
the  public  and  enable  the  imitator  to  tured  by  W.  A.  Wright."  The  court, 
pass  off  his  goods  as  those  of  the  per-  by  Bynum,  J.,  in  refusing  an  injunction, 
son  whose  trade-mark  is  imitated.  And  said :  *'  But  before  the  owner  of  a  trade- 
when  there  is  such  an  absence  of  re-  mark  can  thus  call  upon  the  courts, 
semblance  that  ordinary  attention  he  must  show,  not  only  that  he  has  a 
would  enable  customers  to  discriminate  clear  legal  rieht  to  the  trade-mark, 
between  the  trade-marks  of  different  but  that  there  nas  been  a  plain  viola- 
parties,  the  court  will  not  interfere."  tion  of  it ;  and  w^here  a  violation  is  al- 
Citing  with  approval  Popham  v.  Cole,  leged,  the  true  inquiry  is,  whether  the 
66  N.  Y.  69;  33  Am.  Rep.  22.  See  mark  of  the  defendants  is  so  assimi- 
also  Thornton  v.  Crowley,  47  N.  Y.  lated  to  that  of  the  plaintiff  as  to  de- 
Super.  Ct.  527.  ceive  purchasers.    And  it  will  make 

In  Robinson  v.  Berry,  50  Md.  595,  no  difference  whether  the  party  de- 
Miller,  J.,  said:  **  Upon  tiie  question  of  signed  to  mislead  the  public,  or 
resemblance,  the  authorities  all  agree  whether  the  symbol  adopted  was  cal- 
that  it  is  impossible  to  lay  down  any  culated  to  deceive.  But  if  it  appear 
general  rule  as  to  what  degree  of  re-  that  the  trade- mark  alleged  to  be  imi- 
semblance  is  necessary  to  constitute  tated,  though  resembling  the  complain- 
the  fraudulent  or  colorable  imitation,  ant's  in  some  respects,  would  not  prob- 
All  that  can  be  done  is  to  ascertain  in  ably  deceive  the  ordinary  mass  of 
every  case  as  it  occurs,  whether  there  purchasers,  an  injunction  will  not  be 
is  such  a  resemblance  as  that  ordinary  granted.  An  imitation  is  colorable 
purchasers,  purchasing  with  ordinary  and  will  be  enjoined,  which  requires 
caution,  are  likely  to  be  misled.  Kerr  a  careful  inspection  to  distinguish  its 
on  Injunctions  403;  McLean  v.  Flem-  mark  and  appearance  from  that  of  the 
ing>  96  U.  S.  345;  Siexo  v.  Provezendo,  manufacture  imitated."  Blackwell  v, 
I  Ch.  App.  193."  Wright,  73  N.  Car.  310. 

In  Gilman  v.  Hunnewell,  122  Mass.  In  Tallcott  v.  Moore,  6  Hun  (N.  Y.) 
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it  represents,  and  any  act  by  a  defendant  which  can  be  shown 
to  work  an  injury  to  this  property  should  be  restrained.  It  is 
true  that  in  most  cases  the  deception  of  the  public  is  the  best 
test  of  injury,  and  therefore  it  is  that  this  criterion  has  been  so 
universally  adopted,  and  the  courts  have  been  led  to  say  that,  un- 
less the  probability  of  the  deception  of  the  public  can  be  shown, 
the  plaintiff  will  not  be  entitled  to  relief.  There  are  cases,  how- 
ever,  to  which  this  test  does  not  apply ;  for  instance,  cases  in  which 
the  defendant  has  applied  the  plaintiff's  trade-mark  to  an  article 
which  the    latter  does   not    make,   but    which  belongs  to  the 

io6;  Cox's  Man.  of  Trade-Mark  Cases  words  "Flor  de  la  Prairie,"  and  the 

478,  it  was  held  that  the  name  '*  The  half  figure  of  a  girl.     An  injunction  to 

Red  and  White  Book,"  was  too  dissim-  restrain    defendants  from    using  the 

ilar  from  "The  Little  Red  Book,  New  word    "  Prairie"    was    refused.    The 

Series,   1875  "to  grant  an  injunction,  court,  by  Hall,  V.  C,  said:  "I  take  it 

even  when  there  was  an  apparent  at-  that  the  law  of  this  court  is,  that  it 

tempt   to    deceive.     Daniels,  J.,  said :  will  not  grant  the  injunction  unless  it 

"  The  points  of  difference  are  so  prom-  is  satisfied  that  there  will  be  decep- 

inent  and  striking  as  at  once  to  produce  tion,  or  that  there  is  a  probability  or 

the  impression  that  both  the  medicines  likelihood  of  deception,  or,  in  Lord 

and  the  books  are  different  productions.  Kingsdown's  words,  that  what  the  de- 

.    .    .    The  rule  upon  this  subject  is  fendant  does  is  calculated  to  deceive/' 

practically  the  same  as  that  applied  for  In  Swift  v,  Dej,  4  Robt.  (N.  Y.)  611, 

the  protection  of  trade -marks,  where,  which  was  a  case  of  infringement  of 

in  order  to  maintain  an  action  for  an  labels  the  court,  hy  Robertson,  C.  }^ 

injunction,  it  must  appear  that  the  or-  said  :  "  The  proper  question  should  be, 

dinary  mass  of  purchasers,  paying  that  not  differences,  but  points  of  resem- 

attention  which  such  persons  usually  do  blance ;  not  the  utmost  vigilance  of  pur- 

in  buying  the  article  in  question,  would  chasers,  but  ordinary  observation.  The 

probably  be  deceived."  value  of  the  goods  to  be  sold,  and  the 

Plaintiff  sold  lard  in  vessels  on  which  intelligence  of  the  persons  dealing  in 
were  stamped  his  name,  the  figure  of  a  and  consuming  them,  besides  other 
fat  hog,  and  the  words  *'  Prime  Leaf  circumstances,  are  also  to  be  taken 
Lard."  Defendants  similarly  used  the  into  account  in  determining  the  adap- 
devices  of  a  globe  and  a  small  wild  boar,  tability  of  a  simulated  trade- mark  to 
with  their  name  and  the  words  **  Prime  deceive  purchasers.  .  .  .  The  great 
Leaf  Lard."  An  injunction  which  had  principle  laid  down  and  applied  in  all 
been  granted  was  dissolved  on  appeal,  the  cases  of  trade-marks  is,  that  if  p^r- 
Allen,  J ,  said :  **The  question  in  this,  sons  of  ordinary  understanding  pui"* 
as  in  every  other  case,  is,  whether  there  chasing  the  article  would  be  placed  on 
is  such  a  resemblance  between  the  two  their  guard,  and  would  be  led  to  Id- 
as  to  deceive  a  purchaser  using  ordi-  quire  whether  they  were  being  de- 
nary caution.  The  difference  is  so  pal-  ceived  by  the  article  they  were  pur* 
pable  here  that  no  one  can  be  deceived,  chasing,  that  fact  is  suflScient  for  the 
.  .  .  The  court  is  not  bound  to  in-  court  to  refuse  its  interference." 
terfere  where  ordinary  attention  will  Plaintiff,  a  silk  throwster,  made  up 
enable  purchasers  to  discriminate  be-  his  bundles  in  a  peculiar  manner,  affix- 
tween  the  trade-n^rks  used  by  different  ing  a  label  or  mark  thereto.  Defend- 
parties."  Popham  v.  Wilcox  (after-  ant,  in  obedience  to  an  order,  made  up 
wards  Popham  v.  Cole),  66  N.  Y.  69;  silk  in  the  same  way,  omitting  ^^ 
14  Abb.  Pr.  N.  S.  (N.  Y.)  206;  38  N.  mark.  An  injunction  was  refused,  nj 
Y.  Super.  Ct.  274;  33  Am.  Rep.  22.  case  of  deception  having  been  proved. 

In  Cope  V.  Evans,  L.  R.,  18  Eq.  138;  WooUam  v,  Ratcliff,  x  H.  &  M.  259- 

30  L.  T.  N.  S.  292;  22  W.  R.  453,  plain-  In  Amoskeag  Mfg.  Co.  v.  Spc*^' ^ 

tiffs  sold  their  cigars  in  boxes  branded  Sandf.  (N,  Y.)  607,  Duer,  J.,  said:  '*Ap 

with   the  words  "  Flor   Fina  Prairie  all  cases  where  a  trade-mark  U  *?'*' 

Superior  Tabac,"  and  the  figure  of  a  tated,  the  essence  of  the  wrong  c^"**®** 

hunter.    Defendant  sold  cigars  of  his  in  the  sale  of  goods  of  one  manufacture^ 

manufacture  in  boxes  branded  with  the    or  vendor,  as  those  of  another,  ^^^ 
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same  class  of  merchandise.^  In  these  cases  it  is  held  that  the 
property  right  of  a  trade-mark  owner  extends  to  the  whole  class 
of  merchandise,  and  he  has  a  right  to  reserve  the  whole  class  to 
himself  for  the  application  of  his  mark ;  that  the  public  are  likely 
to  be  misled  into  the  belief  that  the  trade-mark,  upon  which  they 
are  accustomed  to  rely  as  a  guaranty  of  origin  and  quality  on 
one  article  of  a  class,  will  mean  the  same  thing  and  indicate  the 
same  origin  and  quality  when  applied  to  all  other  goods  of  the 
same  class.  This  is  true,  but  inasmuch  as  the  plaintiff  does  not 
make  the  same  goods  as  the  defendant,  he  is  losing  no  sales  by 
the  acts  of  the  defendant.  The  only  injury  to  the  plaintiff  con- 
sists in  a  possible  injury  to  his  reputation  by  the  sale  of  inferior 
goods  by  the  defendant  bearing  his  trade-mark,  and  a  confusion 
of  the  public  mind  with  reference  to  the  identity  and  meaning  of 
the  plaintiff's  mark.  The  cases  are  very  few  in  which  the  courts 
have  gone  so  far  as  to  say  the  offense  of  infringement  consists  of 
injury  to  the  plaintiff's  property  right,  and  to  hold  that  a  plain- 
tiff is  entitled  to  an  injunction  when  it  can  be  shown  that  this 
property  right  has  been  injured,  independent  of  the  question  of 
deception  of  the  public.  Logically,  any  injury  of  the  property 
right  should  give  rise  to  a  cause  of  action,  and  we  have  no  doubt 
that  in  time  this  conclusion  will  be  recognized.  Such  a  case 
would  arise  where  a  defendant  uses  the  technical  trade-mark  of 
the  plaintiff  upon  goods  of  the  same  class  of  merchandise,  but  so 
surrounded  and  associated  with  other  things,  as  to  hiake  decep- 
tion of  the  public  practically  impossible,  and  yet  where  the  use 
of  the  plaintiff's  property  is  not  only  unauthorized,  but  injurious 
to  him,  by  undermining  the  integrity  of  his  trade-mark  rights, 
confusing  the  mind  of  the  public  with  reference  to  the  identity 
and  meaning  of  the  trade-mark,  and  exposing  him  to  the  danger 
of  having  his  reputation  injured  by  inferior  goods  being  sold 
under  his  trade-mark.  The  trade-mark  is  a  dealer's  commercial 
signature,  and  ought  to  be  given  the  same  protection  which  would 
be  given  to  his  signature ;  for,  while  the  signature  may  be  said  to 
carry  with  it  greater  power  of  identification  than  the  trade-mark, 
still  this  is  only  a  matter  of  degree,  and  who  is  to  determine  this 
question  of  degree?  Is  a  court  to  say  in  any  particular  case  that 
the  use  of  a  man's  name  will  be  enjoined,  and  the  use  of  his  trade- 
is  only  -when  this  false  representation  47  Am.  Dec.  281 ;  i  How.  App.  Cas. 
is  directly  or  indirectly  made,  and  only  (N.  Y.)  558,  the  vice-chancellor  said: 
to  the  extent  to  which  it  is  made,  that  "  It  does  not  suffice  to  show  that  per- 
the  party  who  appeals  to  the  justice  of  sons  incapable  of  reading  the  labels 
the  court  can  have  a  title  to  relief,  might  be  deceived  by  the  resemblance. 
.  .  .  And  the  imitation  is  such  that  It  must  appear  that  the  ordinary  mass 
the  success  of  the  design  (to  impose  of  purchasers,  paying  that  attention 
goods  of  defendant  upon  the  public  for  which  such  persons  generally  do  in 
those  of  plaintiff),  is  a  probable  or  even  buying  the  article  in  question,  would 
possible  consequence."  probably  be  deceived.'' 

In  Partridge  v.  Menck,  2  Sandf.  Ch.        1.  See  .vff/ra,  this  title,  Class  of  Mer^ 
(N.  Y.)  622;  2  Barb.  Ch.  (N.  Y.)   loi ;    chandise. 
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mark,  under  exactly  similar  circumstances  and  surroundings,  will 
not  be  enjoined  ?  The  two  ought  to  be  interchangeable,  and  we 
submit  that,  in  the  case  of  a  technical  trade-mark,  if  the  plaintiff's 
title  is  perfect,  it  should  then  only  be  necessary  to  show  that  his 
trade-mark  has  been  taken  without  liis  consent  and  used  by  the 
defendant,  to  entitle  him  to  an  injunction,  no  matter  how  or  in 
what  association  it  may  have  been  used  by  the  defendant.* 

XI.  Effect  of  Plaihtiff'b  XifatEPBEaEKTATiovB  to  ths  Public— 
1.  In  General. — It  is  a  general  rule  of  equity  jurisprudence  that 
he  who  seeks  equity  must  do  equity ;  he  must  come  into  equity 
with  clean  hands.  This  maxim  has  been  applied  in  trade-mark 
cases  with  great  vigor,  and  there  are  many  cases,  where  although 
the  imitation  of  the  plaintiff's  labels  and  trade-marks  has  been  of 
a  most  flagrant  nature,  yet  the  protection  of  equity  has  been  de- 
nied him,  in  consequence  of  some  false  statement  contained  upon 
his  label  or  on  some  publication  issued  in  connection  with  the  sale 
of  his  goods.  False  statements  as  to  ingredients,  maker,  cures, 
harmlessness,  purity,  place  of  manufacture,  and  even  words  not 
intended  to  mislead,  but  which  were  capable  of  being  misunder- 
stood, have  been  held  to  be  sufficient  to  disentitle  a  plaintiff  to 
relief.^     Unlawful  acts  on  the  part  of  the  plaintiff,  such  as  the 

1.  *'Any  person  who  shall  .  .  .  im-  ful  use  which  may  be  enjoined  is  only 
itate  any  trade-mark  registered  under  the  affixing  by  another,  of  substantially 
this  act,  shall  Se  liable  to  an  action  for  the  same  trade-mark  to  goods  of  sub- 
damages  for  the  wrongful  use  of  said  ^  stantially  the  same  descriptive  proper- 
trade-mark."  U.  S.  Rev.  Stat.  21 ;  Stat,  ties  as  those  set  forth  in  the  filed  state- 
at  Large,  ch.  138,  p.  502 ;  Act  March  ment  as  the  particular  description  of 
3d,  188 1.  the  goods  for  which  the  trade- mark  has 

In    Delaware,    etc.,    Canal    Co.   v,  been  or  is  intended  to  be  appropriated.'* 

Clark,  13  Wall.  (U.  S.)  311,  the  court  See  also  Kinney  v,  Allen,   i   Hughes 

said :  '^  The  first  appropriator  of  a  name  (U.  S.)  106. 

or  device  pointing  to  its  ownership,  or  In    Singer  Mfg.  Co.    v.   Wilson,  2 

which,  by  being  associated  with  articles  Ch.  Div.  434,  Mellish,  J.,  said:  "  Conse- 

of  trade,  has  acquired  an  understood  quently  when  you  get  to  a  case  of  the 

reference  to  the  originator  or  manufac-  first  class  (technical  trade-mark),  jou 

turer  of  the  article,  is   injured  when  have  nothing  more  to  do  than  to  show 

another  adopts  the  same  mark  or  device  that  the  trade-mark  has  been  taken.'' 

for  similar  articles,  because  such  adop-  2.  In  Koehler  v.  Sanders,  48  Hun  (N. 

tion  is  in   effect  representing  falsely  Y.)  48,  Van  Brunt,  P.  J^  said :  **AI- 

that  the  productions  of  the  latter  are  though  we  might  well  base  our  decision 

those  of  the  former."  in  this  case  upon  the  evident  fact  that 

In  Osgood  V.  Rockwood,  1 1  Blatchf.  the  plaintiffs  have  adopted  the  name  of 

(U.  S.)  314,  Blatchford,  J.,  said:  ^  It  is  the  '  International  Banking  Company' 

apparent  that  the  protection  given  by  for  the  purpose  of  deceiving  the  public 

the  statute  is  the  exclusive  use  of  the  into  the  belief  that  such  '  International 

trade-mark  only  so  far  as  regards  that  Banking   Company '  is  a  corporation, 

particular   description   of  goods  set  organized  under  the  laws  of  this  state 

forth  in  the  filed  statement  as  the  par-  for  banking  purposes,  and  that  persons 

ticular  description  of  goods  to  or  by  dealing  with  it  have  that  security  which 

which  the  trade-mark  has  been  or  is  in-  the  law  exacts  from  such  corporations, 

tended  to  be  appropriated  ;  that  the  in-  and  that,  therefore,  the  plaintiffs  do  not 

hibition  of  the  statute  is  only  against  the  come  into  court  with  clean  hands,  and 

use  ofsubstantially  the  same  trade -mark  the  court  ought  not  to  lend  its  aid  to  a 

or  substantially  the  same  particular  de-  perpetration  of  such  imposition,  it  may 

scription  of  goods,  and  that  the  wrong-  be    proper    to  consider    the  question 
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imitation   by  him  of  the  trade-mark  of  another  will,  as  a  rule, 
disentitle  him  to  relief  and  protection  as  against  a  rival.^ 

involved  upon  its  merits.'*    This  case  Lord   Kingsdown   said:    '*  Nobody 

was  affirmed  in  122  N.  Y.  65.    See  also  doubts  that  a  trader  may  be  guilty  of 

Buckland  v.  Rice,  49  Ohio  St.  526;  131  such  misrepresentations  with  respect 

P.  &  S.,  Am.  Trade-Mark  Cases.  to  his  goods,  as  to  amount  to  a  fraud 

In  Manhattan  Medicine  Co.  v.  Wood,  upon  the  public,  and  to  disentitle  him 

108  U.  S.  218,  Field,  }.,  said:  '* A  court  on    that    ground,    as    against  a  rival 

of  equity  will  extend  no  aid  to  sustain  trader,  to  the  relief  in  a  court  of  equitj' 

a  claim  to  a  trade-mark  of  an  article  which  he  might  otherwise  claim.  What 

which  is  put  forth  with  a  misrepresent  would  constitute  a   misrepresentation 

tation  to  the  public  as  to  the  manu-  of  this  description,  may  in  particular 

facturer  of  the  article,  and  as  to  the  cases  be  a  reasonable  subject  of  doubt, 

place  where  it  is  manufactured,  both  and  it    was  in   the   present  case  the 

of  which  particulars  were  original  cir-  ground  of  the  difference  between  the 

cumstances  to  guide  the  purchaser  of  two    judgments  under    consideration, 

the  medicine."     See  also  Robertson  v.  The  general  rule  seems  to  be  that  the 

Berry,  50  Md.  591.  misstatement  of  any  material  fact  cal- 

In  Blackwell  v,  Dibrell,  3  Hughes  culated  to  deceive  the  public,  will  be 
(U.  S.)  151,  Rives,  J.,  said:  "This  is  sufficient  for  the  purpose." 
upon  the  ancient  and  familiar  princi-  In  Dale  v.  Smithson,  12  Abb.  Pr.  (N. 
pies  that  those  who  do  iniquity  must  Y.  C.  PL) 237, Hilton,  J., said: "It is un- 
not  ask  nor  expect  equity.  It  is  worthy  doubtedly  true  that  a  court  of  equity 
of  all  acceptation;  it  is  a  hoarv  maxim,  will  not  interfere  preliminarily  by  in- 
hallowed  by  its  age,  and  unlike  some  junction,  and  protect  a  person  in  an 
other  sacred  antiquities,  as  yet  unas-  exclusive  right  to  a  trade-mark  or  la- 
sailed  by  the  spirit  of  change  or  reck-  bel  manifestly  devised  and  intended  to 
less  progress;  I  adhere  to  it.*'  cheat  the  public  in  the  purchase  of  the 

In  McNair  v.  Cleave,  10  Phila.  (Pa.)  article  to  which  it  may  be  attached,  by 

155,  there  was  a  suit  by  plaintiffs,  co-  representing  the  thing  to  be  a  different 

partners,  trading  as  the  "  Galaxy  Pub-  substance  or  compound  from  that  of 

lishing    Co.,"  to  restrain    defendants  which  it  really  consists,  or  by  stating 

from  the  use  of  the  trade  name  "  The  untruthfully  its  origin,  properties,  or 

Galaxy  Publishing  Co.  Limited,"    An  qualities." 

injunction   was   refused.      Paxson,   }.,  In   Fetridge  v.  Wells,  13   How.  Pr. 

said :  •*  The  plaintiffs  are  not  in  a  posi-  (N.  Y.  Super.  Ct.)  385,  Duer,  J.,  said  : 

tion  to  invoke  the  aid  of  a  court  of  *'Those  who  come  into  a  court  of  equity 

equity.    The  name  which   the^  have  seeking  equity,  must  come  with  pure 

adopted,  with  their  manner  of  using  hands  and  a  pure  conscience.     If  they 

it,  is  a  fraud  upon   the   public.    The  claim  relief  against  the  fraud  of  others, 

words  *  Galaxy  Publishing  Company '  they  must  be  free  themselves  from  the 

imply  that  they  are  incorporated.    As  imputation.     If  the  sales  made  by  the 

if  purposely  to  strengthen  this  impres-  plaintiff  and  his  firm   are  effected,  or 

sion,   the   plaintiffs  add  to  the  name  sought  to  be,  by  misrepresentation  and 

just  cited  the  words  *  William  McNair,  falsehood,  they  cannot  be  listened  to 

president,  and  Charles  Robson,  secre-  when  they  complain  that  by  the  fraud- 

tary  and  treasurer.'     .     .    .     It  may  be  ulent  rivalry  of  others  their  own  fraud- 

that  no  actual  fraud  was  intended,  and  ulent  profits  are  diminished.     An  ex- 

that  the   adoption  of  the  name   and  elusive    privilege    for    deceiving    the 

designation  of  officers  was  regarded  by  public  is  assuredly  not  one  that  a  court 

the  plaintiffs  as  a  mere  device  which  of  equity  can  be  required   to  aid  or 

would  harm  no  one  and  might  benefit  sanction.    To  do  so  would  be  to  forfeit 

them.     I  give  them  the  benefit  of  this  its  name  and  character." 

doubt.   It  does  not,  however,  help  their  1.  In   Parlett  v.  Guggenheimer,  67 

case.  A  court  of  equity  will  assist  no  one  Ind.  542,  Stone,  ].,  said:  "  One  defense 

in  carrying  on  such  a  scheme  as  this,  set  up  by  the  defendants  is,  in  fact,  a 

The  familiar  rule  that  he  who  seeks  quasi  admission  that  they  were  simu- 

equity  must  do  so  with  clean  hands,  is  fating  the  trade-mark  of  the  plaintiffs, 

decisive  of  this  motion."  but  that  the  plaintiffs  were  simulating 

In  Leather  Cloth  Co.  v,  American  the  trade- mark  of    Palmer,  and  there- 
Leather  Cloth  Co.,  II  H.  L.  Cas.  523,  fore    could    not    complain    of    them. 
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2.  Misrepresentation  as  to  Ingpredients. — Any  misrepresentation 
as  to  the  ingredients  of  an  article,  such  as  a  statement  that  it  is 
pure  and  free  from  adulteration  when  this  is  not  strictly  true,  has 
been  held  sufficient  to  debar  a  plaintiff  from  relief.  So  the 
use  of  a  name  which  would  suggest  that  the  compound  to  which 
it  is  applied  is  composed  of,  or  contains,  a  particular  thing  or 
ingredient,  which  it  does  not  contain,  is  held  sufficient  to  disen- 
title a  plaintiff  to  relief.  Thus,  the  use  of  the  word  "  Habana  " 
on  cigar  labels,  when  the  cigars  on  which  the  labels  appeared 
were  only  Havana  filler,  has  been  held  to  be  such  a  deceit  on  the 
public  as  to  disentitle  a  plaintiff  to  relief  against  infringement.' 

It  is  a  plea  of  confession  and  avoid-  be  followed  if  the  case  is  brought  with- 

ance,  but  it  still  would  be  a  good  plea  in  its  application.    It  is  a  defense  that 

if  sustained  by  the  proof;  for  if  the  evi-  ought  to  be  suggested  by  the  court  in 

dence  does  show  that  the  plaintiffs  were  some  cases,  and  probably  would  be  in 

committing,  by  the  use  of  their  trade-  all  cases  where  the  imposition  is  fla- 

mark,  a  fraud  on  Palmer,  they  are  in  grant.     For    instance,  where  a  quack 

no  condition   to  complain  of  the  de-  compounds    various    and     dangerous 

fendants'  fraud  on  them."  drugs,  hurtful  to  the  human  constitu- 

In    Schumacher    v.    Schwenke,  36  tion,  and  advertises  them  as  a  safe  and 

Pat.  Off.  Gaz.  457;  176  P.  &  S.,  Book-  sure  remedy  for  disease;  or  when  some 

staver,  J.,  said  :  **  When  the  owner  of  charlatan  avails  himself  of  the  preju- 

a  trade-mark  applies  for  an  injunction  dice,  superstition,  or  ignorance  of  some 

to  restrain  the  defendant  from  injuring  portion  of  the  public,  to  palm  off  a 

his  property  by  making  false  represen-  worthless  article,  even  when  not  in- 

tations  to  the  public,  it  is  essential  that  jurious,  the  case  falls  beneath  the  dig- 

the  plaintiff  should  not,  in  his  trade-  nity  of  a  court  of  justice  to  lend  its  aid 

mark,  or  in  the  business  connected  with  for  the  redress  of  such  a  party,  -who 

it,  be  himself  guilty  of  any  false  or  has  been  interfered  with  by  the  imita- 

misleading  representation;  for  if  the  tions  of  another  quack  or  charlatan, 

plaintiff  makes  any  material  false  state-  But  the  suggestion  comes  with  a  poor 

ment  in  connection  with  the  property  grace  from  one  who  has,  by  the  imita- 

he  seeks  to  protect,  he  loses,  and  very  tion,  been  guilty  of  the  same  fraud  or 

justly,  his  right  to  claim  the  assistance  imposition  upon  the  public,  if  such  it 

of   a  court  of  equity.      The    rule    is  happens  to  be.'* 

well  settled  that  the  party  claiming  1.  Clotworthy  v,  Schepp,  42  Fed. 
protection  against  the  fraudulent  con-  Rep.  62.  In  Kruass  v,  Jas.  R.  Peebles* 
duct  of  another,  must  himself  be  free  SonsCo.,  58  Fed.  Rep.  585,  complainant 
from  the  imputation  of  fraud.  There  distilled  whisky  and  bottled  it  under  a 
is  a  third  reason  why  this  motion  label  which  biore  the  statement  **01d 
should  not  be  granted.  A  comparison  Pepper  Whisky,  the  oldest  and  best 
of  plaintiff's  label  with  that  used  on  brand  of  whisky  made  in  Kentucky. 
the  brand  of  cigars  known  as  the  Pepper  Distillery  hand-made  sour 
^  Henry  Clay '  cigar,  will  make  it  plain  mash.  Established  1780.  Jas.  E.  Pep- 
that  the  plaintiffs'  label  is  as  close  an  per  &  Co.,  Distillers,  Lexington,  Kern- 
imitation  of  the  *  Henry  Cla^ '  label  as  tucky.  Every  genuine  barrel  has  our 
the  defendants'  is  of  the  plaintiffs'."  trade-mark  and    fac-simile    signature 

In  Smith,  etc.,  v.  Woodruff,  48  Barb,  burned  on  the  head.  Consumers  should 
(N.  Y.)  438,  Leonard,  P. J., said:  *'The  satisfy  themselves  that  the  whisky  is 
only  plausible  defense  arises  from  the  distilled  by  Jas.  E.  Pepper  &  Co.,  £ex- 
allegation  of  the  defendant,  that  the  ington,  Kentucky,  Bottled  at  the  distil- 
plaintiffs  are  as  wicked  as  he  is,  in  lery  warehouse  and  warranted  perfect- 
that  they  attempt  to  impose  upon  and  ly  pure  and  non-adulterated."  The 
defraud  the  public,  while  he  attempts  court  said:  "  It  is  proven  and  admitted 
only  to  defraud  the  plaintiffs.  The  that  James  E.  Pepper  &  Co.,  for  the 
justice  and  morality  of  this  defense  is  eighteen  months  preceding  July,  1895, 
not  very  high,  in  the  present  instance;  instead  of  bottling  pure,  unadulterated 
but  this  rule  of  law  or  equity  has  been  Old  Pepper  Whisky,  has  bottled  a 
recognized  in  several  cases,  and  must  mixture  of  Pepper  whisky  and  other 
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^hiskys,  of  which  mixture  thirty-five  pies   observed   bj  courts  of  equity  in 

per  cent,  was  not  Pepper  whisky.     To  the  administration  of  this  branch  of  the 

bottle  such  a  mixture  and  sell  it  under  law.     .     .     .    Judged  by  these  rules,  as 

the  trade    label   and  caution'  notices  they  have  been  communicated  and  ap- 

above  referred  to,  is  a  false  represen-  plied,   this  case  had   no    standing  in 

tation  and  a  fraud  upon  the  purchasing  court,  and  the  bill   was  properly  dis- 

public.     A  court  of  equity  cannot  pro-  missed." 

tect    property   in   a  trade- mark    thus  In  Ginter  v.   Kinney  Tobacco  Co., 

fraudulently  used.    It  is  not  material  12  Fed.  Rep.  782 ;  105  P.  &  S.,  Wal- 

whether   the    foreign    whisky    mixed  lace,  C.  J.,  said:  *'No   principles   are 

with    Pepper's  is  as  good  or  better  better  settled  in  the  law  of  trade-marks 

whisky  than  Pepper's,  or  whether  the  than  that  the  use  of  a  name  or  term 

mixture   is  better  than   pure  Pepper  which  is  likely  to  deceive  the  public 

whisky.    The  public  are  entitled  to  a  in  reference  to  the  components  or  na- 

true  statement  as  to  the  origin  of  the  ture  of  the  article  to  which  it  is  ap- 

wliisky,  if  any  statement  is  made  at  plied,  will  not  be  tolerated.'*     See  also 

all.     The  complainant  and  Pepper  are  In  re  Dole  Bros'.  Trade- Mark,  la  Pat. 

not  to  be  protected  in  the  deception  of  Off.  Gaz.  939;  Estcourt  v.  Estcourt  Hop 

the  public  even  if  it  works  to  the  ad-  Essence  Co.,  L.  R.,  10  Ch.  App.  276; 

vantage  of  the  public."  Wolfe  v.  Burke,  56  N.  Y.  115;  In  re 

In  Soils  Cigar  Co.  v.  Pozo,  16  Colo.  American    Sardine   Co.,   3   Pat.    Off. 

388,   the   words  "El    Cabio   Habana,"  Gaz.  495. 

were  used  by  the  defendants  to  desig-  In  Laird  tu  Wilder,  9  Bush  (Ky.) 
nate  a  brand  of  cigars.  Suit  was  brought  ixi\  15  Am.  Rep.  707,  *' Laird's  Bloom 
by  plaintiff  to  restrain  this  as  an  in-  of  Youth  or  Liquid  Pearl,"  was  the 
fringement  of  his  trade-mark.  The  label  placed  on  the  bottles  of  a  cos- 
defense  was  made  that  the  use  of  the  metic  preparation  for  the  complexion, 
words  was  a  misrepresentation  on  the  Hardin,  C.  J.,  said  :  "  But  the  most  im- 
part of  plain  tiff  as  to  quality.  Bissell,C.,  portant  and  essential  inquiry  pre- 
said :  *'  With  regard  to  the  word  *  Ha-  sented,  and  the  only  one  which  we 
bana/  the  case  is  not  so  easy  of  settle-  need  to  determine,  is,  did  the  prepara- 
ment.  This  was  expressive  of  a  quality,  tion  compounded  and  sold  by  the  ap- 
and  an  absolute  representation  of  the  pellant  as  a  harmless  cosmetic  contain 
material  of  which  the  cigars  were  made,  properties  which  rendered  its  use 
Some  sorts  of  deception  may  be  prac-  injurious  or  dangerous?  We  are  con- 
tised  without  loss  of  right  to  the  legal  strained  to  conclude  that  the  appellant, 
protection  usually  given  this  species  of  in  putting  his  compound  on  the  mar- 
property.  It  is  possible  for  the  proof  ket  as  he  did,  with  his  express  as  well 
to  show  that  the  public  received  an  er-  as  implied  assurance  to  the  public  that 
roneous  impression,  which  would  not,  it  was  '  free  from  all  mineral  and 
of  itself,  be  sufficient  to  destroy  the  va-  poisonous  substances/  deliberately  en- 
lidity  of  the  trade-mark.  Neither  need  gaged  in  the  perpetration  of  a  u-aud, 
the  deception  be  of  such  a  character  as  which  in  a  court  of  equity  should  be 
to  work  a  positive  injury  to  the  pur-  rebuked  rather  than  upheld  or  pro- 
chasers  to  deprive  the  user  of  his  ex-  tected.  To  a  party  thus  presenting 
elusive  privilege.  In  the  first  case  it  himself,  a  court  of  equity,  adhering  to 
must* not  concern  any  of  the  essential  thje  maxim,  *  He  who  asks  equity  must 
particulars  which  the  trade-mark  pro*  come  with  pure  hands,'  will  not  lend 
tects,  and  in  the  latter  it  must  not  be  its  aid  when  the  object  to  be  effected  is 
absolutely  false  as  to  any  of  its  leading  to  secure  him  the  exclusive  privilege  of 
elements.  .  .  .  The  whole  purpose  deceiving  the  public  in  a  particular 
of  the  manufacturer  was  evidently  to  way,  although  in  doing  so  it  might 
lead  the  public  to  believe  that  the  cigar  prevent  another  equally  guilty  from 
was  made  of  that  tobacco  which  is  so  committing  the  same  wrong."  See  also 
much  sought  after  and  preferred  by  the  Phalon  v.  Wright,  5  Phila.  (Pa.)  464; 
smoking  public,  yet  it  was  not  wholly  Cox's  Man.  of  Trade-Mark  Cases  232 ; 
true.  The  plaintiff  admitted  that  the  Bloss  v.  Bloomer,  23  Barb.  (N.  Y.)  604. 
cigars  sold  under  that  brand  were  made  In  Pcttj  v,  Truefitt,  6  Beav.  66,  the 
of  Havana  filler,  seed  binder,  and  Su-  master  of  the  rolls  said :  '*  I  do  not 
matra  wrapper.  Nothing  but  the  filler  think  it  is  a  favorable  case  for  the  in- 
came  legitimately  within  the  definition  terposition  of  this  court,  to  say  the 
0/  Havana  tobacco.  .  .  .  Such  a  least  of  it,  when  a  party  having  bought 
course  is  in  contravention  of  the  princi-  a  secret  invented  by  a  Mr.  Leathart, 
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3.  As  to  Cures. — The  cases  are  very  diverse  upon  this  branch  of 
the  subject.  If  a  remedy  is  advertised  and  sold  as  a  cure  for  a 
disease,  and  it  cait  be  shown  that  it  could  by  no  possibility  pro- 
duce any  beneficial  result  in  the  treatment  of  the  particular  dis- 
ease, the  trade-marks  for  such  an  article  would  probably  be 
refused  protection.  But  many  excellent  proprietary  remedies  are 
advertised  and  sold  as  useful  in  the  treatment  of  a  large  number 
of  ailments  to  which  the  remedy  is  in  fact  more  or  less  applicable, 
and  often  more  is  claimed  for  the  preparation  than  it  will  actually 
accomplish.  In  such  cases,  some  judges  have  taken  the  high 
ground  that  it  is  beneath  the  dignity  of  a  court  of  equity  to 
occupy  itself  in  the  consideration  of  cases  of  this  character.* 
Some  judges,  on  the  other  hand,  recognizing  the  fact  that  the 
proprietary  medicine  business  is  a  large  and  reputable  business, 
conducted  to  a  great  extent  by  reputable  men,  who  sell  articles 
which,  while  they  have  not  the  power  to  do  all  that  may  be 
claimed  for  them,  are  still  good  and  useful  remedies,  and  will  in 
many  cases  render  valuable  assistance  to  those  who  are  too  poor 
or  too  careless  to  employ  a  physician,  have  not  hesitated  to  pro- 
tect the  trade-marks  for  these  remedies.  And  this  seems  to  be 
the  better  view. 

represents  to  his  customers  and  the  Wolfe  t;.  Burke,  56  N.  Y.  115;  Smith 
world  that  his 'admirable  composition  v.  Woodruff,  48  Barb.  (N.  Y.)  438. 
is  made  from  an  original  recipe  of  the  ...  It  does  not  appear  that  the 
learned  Von  Blumenbach,  and  was  re-  Supreme  Court  of  the  United  States 
cently  presented  to  the  proprietor  by  a  has,  in  any  reported  case,  expressed  an 
very  near  relation  of  that  illustrious  opinion  on  the  right  of  owners  of  so- 
physiologist.'  The  plaintiff  states  also  called  patent  medicines  to  protection 
a  circumstance,  not  in  the  least  degree  by  injunction.  The  reports  do  show 
supported  by  evidence,  that  the  com-  that  that  court  has  dealt  with  trade- 
position  is  formed  of  a  vegetable  bal-  mark  cases,  in  which  proprietary  med- 
samic  production  from  Mexico.  There  icines,  whose  composition  was  not  dis- 
are  other  things,  which  I  do  not  think  closed,  were  involved,  without  con- 
it  necessary  to  observe  upon,  which  demning  them  as  unfit  to  receive  the 
make  me  think  this  is  not  a  favorable  protection  of  courts  of  equity.  Thus, 
case  for  a  person  to  come  in  the  first .  the  case  of  McLean  v.  Fleming,  96 
instance  and  claim  the  assistance  of  a  U.  S.  245,  is  a  leading  case,  often  re- 
court  of  equity,  in  aid  of  a  legal  right,  f erred  to,  and  related  to  a  trade- mark 
which,  however,  I  do  not  deny  he  may  of  a  patent  medicine.  So,  too,  in  the 
have."  See  also  Pidding  v.  How,  8  Southern  District  of  New  Torh^  in  the 
Sim.  477.  case  of  Filkins  v.  Blackman,  13  Blatchf. 
1.  In  Kohler  Mfg.  Co.t;.Beeshore,59  (U.  S.)  440,  Judge  Shi pman  protected 
Fed.  Rep.  572,  Shiras,  C.  J.,  said :  '*  It  the  trade-mark  *Dr.  J.  Blackman's 
has  been  more  than  once  held  in  this  Healing  Balsam.' " 
circuit  that  courts  of  equity  will  not  Plaintiff,  proprietor  of  *'  Balm  of 
intervene  by  injunction  in  disputes  be-  Thousand  Flowers,"  made  the  most 
tween  the  owners  of  quack  medicines,  extravagant  claims  regarding  its  cura- 
meaning  thereby  remedies  or  specifics  tive  powers.  It  was  claimed  that  "it 
whose  composition  is  kept  secret,  and  effectually  cures  pimples,  blotches, 
which  are  sold  to  be  used  by  the  pur-  chilblains,  all  kinds  of  eruptions,  ul- 
chasers  without  the  advice  of  regular  cers,  wounds,  cuts,  burns,  ring-worms, 
or  licensed  physicians.  Fowle  v.  Spear,  erysipelas,  and  St.  Anthony's  fire,  and 
7  Pa.  L.  J.  176;  Cox's  Man.  of  Trade-  is  a  sovereign  remedy  for  canker  in 
Mark  Cases  90;  Heath  v.  Bright,  3  the  mouth,  or  elsewhere  ;"**  a  luxury. 
Wall.  Jr.  (U.  S.)  141.  A  similar  view  an  antidote,  and  a  cure  of  diseases; 
has  prevailed  in  several  state  courts,  they    [the    young]   will    increase    io 
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Unless  some  direct  false  statement  can  be  proven  to  have  been 
made,  such  as  a  claim  of  an  ingredient  which  is  not  contained  in 
the  article,  or  that  it  is  harmless  when  in  fact  it  is  harmful,  or  that 
it  will  cure  a  disorder  to  which  it  is  not  at  all  applicable,  the  trade- 
marks of  a  proprietary  medicine  will  be  sustained,  and  such  state- 
ments as  are  merely  exaggerations,  or  that  the  remedy  will  cure 
a  number  of  diseases  without  stating  the  stage  at  which  the  cure 
may  be  effected,  or  the  length  of  time  the  treatment  should  be 
continued,  or  any  of  the  essential  facts  which  would  be  necessary 
to  enable  a  physician  to  say  that  the  claims  for  the  compound 
are  false,  will  be  disregarded.^ 

energy,  be  full  of  elasticity,  health  and  versy  that  had  so  little  merit  to  com- 
beauty,  and  be  mirrors  of  admiration."  mend  it  on  either  side." 
The  court,  in  refusing  protection,  said,  In  Fowle  v.  Spear,  7  Pa.  L.  J.  176, 
by  Duer,  J.,  "  We  cease  to  smile  when  Kane,  J.,  said :  **  The  bill  sets  forth  in 
we  remember  that  the  plaintiff,  who  substance  that  the  complainant  is  the 
boldly  claims  the  aid  of  a  court  of  manufacturer  of  a  secret  medicine, 
equity,  is  filling  his  pockets  by  abusing  which  he  calls,  '  Dr.  Wistar's  Balsam 
the  credulity  of  the  young,  the  inex-  of  Wild  Cherry,'  and  that  he  sells  it  in 
perienced,  the  weak  and  the  ignorant,  bottles  of  a  peculiar  form,  inclosed  in 
and  that  he  resorts  to  misrepresenta-  wrappers,  which  bear  certain  devices 
tion  and  falsehood  to  induce  those  to  and  directions.  On  one  of  these  wrap- 
purchase  who  would  not  otherwise  pers,  which  is  made  part  of  the  bill, 
buy,  and  those  who  buy  to  g^ve  a  the  Balsam  is  described  as  '  a  valuable 
higher  price  than  they  would  other-  family  medicine  for  consumption  of  the 
wise  pay.  If  this  is  not  deceiving  and  lungs,  coughs,  colds,  asthmas,  bron- 
defrauding  the  public,  what  is?"  Pet-  chitis,  croups,  whooping-cough,  diffi- 
ridge  V,  Wells,  13  How.  Pr.  (N.  Y.  culty  of  breathing,  pains  in  the  side  or 
Super.  Ct.)  385 ;  Cox's  Man.  144.  breast,  liver  complaints,  etc.,'  to  which 
In  Heath  v,  Wright,  3  Wall.  Jr.  (U.  another  paper,  also  among  the  exhibits, 
S.)  141;  Cox's  Man.  133,  plaintiff  made  adds  *  influenza,  hoarseness,  pains  or 
the  following  claims  for  his  patent  soreness  of  the  chest,  etc'  .  .  .  For 
medicine,  **  Kathairon,"  composed  of  aught  that  appears,  it  may  be  innocent 
castor  oil  and  brandy — that  it  would  in-  enough;  but  though  valuable  as  it  is 
fallibly  cure  "  scald  head,  tetter,  ring-  sworn  to  be,  to  the  party  who  com- 
worm,  erysipelas,  itch,  barber's  itch,  pounds  and  sells  it,  it  is  readily  con- 
shaving  pimples,  salt  rheum,  chapped  ceivable,  that  to  him  who  buys  and 
hands,  stings,  cuts,  chilblains,  swell-  takes  it,  it  may  be  far  otherwise.  It  is 
ings,  inflammations,  rheumatisms,"  etc.,  not  the  oflSce  of  chancery  to  intervene 
and  *' almost  instantly  relieve  sympa-  by  its  summary  process'in  controver- 
thetic  attacks  of  nervous  headache,"  sies  like  this ;  *  non  nostrum  iantus 
besides  *'  restoring  the  hair  and  pre-  cotnpanere^  looking  at  the  incongru- 
venting  it  from  turning  gray."  Defend-  ous  group  of  diseases,  for  which  the 
ant  imitated  it,  with  less  exaggeration  Balsam  prescribes  itself  to  public  cre- 
possibly,  and  plaintiff  sought  protec-  dulity,  I  must  apply  the  principle  of  the 
tion.  iCane,  J.,  said :  **  It  is  impossible  vice  chancellor's  decision  in  Pidding 
for  me  to  distinguish  this  case  in  prin-  v.  How,  8  Sim.  477,  that  a  complain- 
ciple  from  that  of  Fowle  v.  Spear,  7  ant  whose  business  is  imposition,  can- 
Pa.  L-  J>  176;  Cox's  Man.  of  Trade-  not  invoke  the  aid  of  equity  against  a 
Mark  Cfases  90,  which  was  before  me  piracy  of  his  trade-mark.  The  only 
on  a  similar  motion  some  years  ago.  remedy  in  such  a  case  is  at  law." 
I  then  refused  an  injunction  against  1.  Comstock  v.  White,  18  How.  Pr. 
the  vendor  of  a  patent  medicine  at  the  (N.  Y.  Supreme  Ct.)  421 ;  Cox's  Man. 
suit  of  bis  brother  quack,  who  com-  of  Trade -Mark  Cases  180,  was  a  suit 
plained  that  his  label  and  envelope  of  by  complainants,  proprietors  of  *'  Dr. 
certificates  had  been  imitated,  on  the  Morse's  Indian  Root  Pills,"  to  restrain 
ground  that  the  special  action  of  chan-  defendants,  formerly  in  partnership 
eery  could  not  be  involved  in  a  contro-  with  them,  from  the  use  of  the  above 
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4.  As  to  Origin  or  Place  of  Manufacture. — It  has  been  decided  in 
a  number  of  cases  that  a  false  statement  with  reference  to  the 
origin  of  an  article — such  as  Mexican  Balm,  East  India  Remedy, 
etc.,  when  they  had  no  connection  with,  nor  were  derived  from, 
Mexico  or  East  India  respectively — is  such  deceit  as  will  disentitle 
the  plaintiff  to  relief  against  infringement.  So,  also,  with  refer- 
ence  to  the  place  of  manufacture ;  if  an  article  is  made  in  one 
place,  but  claimed  to  be  derived  from  another,  such  a  statement 
will  deprive  the  plaintiff  of  relief.  Thus,  where  the  plaintiff  had 
resided  at  one  place,  but  subsequently  moved  his  factory  to 
another  near  by,  but  failed  to  state  upon  his  label  that  he  had 
made  the  change,  or  that  he  was  manufacturing  at  the  new  place, 
relief  was  refused  him.  So,  also,  where  a  trader  used  words  sug- 
gestive of  the  fact  that  the  article  was  known  and  used  in  a 
foreign  country,  which  was  not  true,  relief  was  denied  him.^ 

trade-mark.  Sutherland,  T.,  said  :  **  It  restrain  defendant  from  gross  simula- 
does  not  appear  that  the  pills  are  posi-  tion.  Plaintiff,  in  his  circulars  and 
tively  injurious;  it  is  not  to  be  believed  wrappers,  had  made  extravagant  claims 
that  they  have  a  tithe  of  the  wonder-  as  to  the  curative  properties  of  his  med- 
ful  and  benign  curative  or  preventive  icine.  The  master  of  the  rolls  said : 
capacity  claimed  for  them  in  the  elo-  ^*  I  think  this  as  clear  and  as  plainly 
quent  pictorial  advertisements  of  the  avowed  a  fraud  as  I  ever  knew.  I  do 
parties;  but  it  is  not  for  the  defendants  not  mean  to  say  that  I  have  any  re- 
to  say  that  the  plaintiffs  are  humbug-  spectfor  this  sort  of  medicines.  I  have 
ginff  the  public,  and  are,  therefore,  not  none;  but  the  law  protects  persons  from 
entitled  to  any  relief  against  them,  fraudulent  misrepresentations,  and  this 
when  the  defendants  have  been  and  is  a  species  of  property  which  the  law 
still  are  engaged  in  the  same  work,  does  allow,  and  so  long  as  the  law  rec- 
As  to  the  public,  if  these  pills  are  an  ognizes  it,  it  must  be  protected.'*  Hol- 
innocent  humbug,  by  which  both  loway  v,  Holloway,  13  Beav.  209. 
parties  are  trying  to  make  money,  I  1.  Plaintiff  stamped  his  razors 
doubt  whether  it  is  my  duty,  on  those  "Queen's  Own  Co.,  Sheffield.'*  Suit  was 
questions  of  property,  of  right  and  brought  to  restrain  defendant  from  imi- 
wrong between  the  parties,  to  step  out-  tation.  Patterson,  J., said:  *'The plain- 
side  of  the  case,  and  abridge  the  inno-  tiff  is  seeking  to  enjoin  the  defendant 
cent  individual  liberty  which  all  per-  from  using  a  trade-mark  which  he  him- 
sons  must  be  presumed  to  have  in  self  is  not,  in  equity  or  good  conscience, 
common,  of  suffering  themselves  to  be  entitled  to  use,  because  it  is  a  fraud 
humbugged."  upon  the  public.    The  evident  purpose 

In  Fetridge  v.  Merchant,  4  Abb.  of  the  defendant's  (plaintiffs,  probably) 
Pr.  (N.  Y.  Super.  Ct.)  156,  Hoffman,  stamp  upon  the  razor  and  his  adver- 
].,  said:  *'It  is  constantly  insisted,  and  tisement  and  label,  as  the  court  below 
the  position  is  sanctioned  by  some  said,  were  *  to  cause  the  purchasing 
judges,  that  when  the  article  in  ques-  public  to  believe  that  these  razors  are 
tion  is  innocuous,  or  in  some  degree  manufactured  by  a  firm  known  as  the 
useful,  no  absurd  panegyric  or  extrav-  "  Queen's  Own  Co.,"  and  in  Sheffield, 
agant  price  is  a  reason  for  denying  England^  -wh^n  in  point  of  fact  he  did 
the  interference.  In  short,  as  counsel  not  know  where  they  were  manuftc- 
once  said  before  me,  if  a  man  should  tured,  nor  by  whom.  '  The  positive  as- 
compound  tallow  with  some  high  scent  sertion  of  a  thing  not  known  to  be 
and  beautiful  coloring  matter,  and  true  is  as  reprehensible  as  the  asser- 
term  it  *  The  Ointment  of  Immortality,'  tion  of  a  thing  which  is  known  to  be  un- 
he  has  a  right  to  appropriate  so  much  true.  ...  A  person  who  comes  into 
of  the  public  credulity  as  he  can,  to  this  a  court  of  equity  for  an  injunction  in  a 
designation."  case  of  this  kind  must  come  with  clean 

Plaintiff,    manufacturer    of    '*  Hoi-  hands;   he  cannot   be  granted  relief 

loway's  pills  and  ointment,"  sued  to  upon  a  claim  to  the  exclusive  use  of  a 

462 


-Xflbet  of  Flaintiff'i                 TRADE-MARKS,  Mlsrtpr«Miitetion%  ete^ 

trade-mark  which  contains  a  false  rep-  is  any  misrepresentation  in  his  trade- 

resentation,  calculated  to  deceive  the  mark  or  labels."    Siegert  v.  Abbott^ 

public  as  to  the  manufacturer  of  the  6i  Md.  276;  48  Am.  Rep.  loi. 

article  and  the  place  where  it  is  manu-  In  Ex  p.  Farnum  &  Co.,  18  Pat.  Off» 

factured."      Joseph  v,   Macowskjr,  96  Gaz.  412,  Marble,  Commissioner,  said  : 

Cal.  518.  '*  Were  I  to  admit  the  word  *  Lancaster* 

Plaintiff's  trade-mark  for  tea  con-  to  be  an  essential  feature  of  the  mark,  the 

tained  the  following:  *'  Standard  He-  case  would  then  seem  to  be  open  to  the 

No  Tea,  Kind  the  Chinese  Drink,"  etc.  further  objection  that  the  use  of  such 

Irving,  J.,  said:   **From  these  state-  word  would  convey  a  false  impression 

ments  the  casual  reader  of  them  would  to  the  public — viz. :  that  the  goods  were 

certainly  understand  that  there  was  a  manufactured   in   Lancaster  when,  in 

kind  of  tea  \n. China  called  *  He-No  fact,  they  were  made  in  Philadelphia^ 

Tea,*  and  that  this  tea  was  the  kind  the  and  that  anyone  making  like  goods  in 

Chinese  drank,  and  that  this  very  tea  the  Lancaster  might  obtain  an  injunction 

appellees  imported  direct  from  China^  against  the  use  of  such  word  by  parties 

and  was  by  them  guaranteed  to  be  the  manufacturing  elsewhere.     .     .     . 

pure  and  genuine  article.    We  were  Words  calculated  to  deceive  the  public 

so   impressed  and  believed,  until  we  as  to  the  place  of  manufacture  should 

knew  the  contrary ;   and  we   do  not  not  be  allowed  registration." 

think   the    most    scrutinizing    reader  In  Council  v.  Reed,  128  Mass.  477; 

would  ever  imagine  it  to  be  a  tea  com-  35  Am.  Rep.  397,  Gray,  C.  J.,  said  : 

pounded  of  several  varieties  in  the  city  **  This  is  a  bill  in  equity  to  restrain  the 

of  Baltimore,  as  the  evidence  clearly  defendant  from  infringing  upon  an  ex- 

and  undeniably  shows   it  to  be  pre-  elusive  right  claimed  by  the  plaintiffs 

pared  in  the  house  of  the  appellees,  in  the  words  *East  Indian,'  used,  to- 

and  that  it  was  not  imported,  as  sold,  gether  with    the    word    *  remedy '    or 

from  China.    .    .    .     It  is  not  neces-  *  remedies,'  as  a  trade -mark  upon  hot- 

sary  that  the  appellees  should  have  ties  of   medicine.     .     .     .     But    the 

deliberately  designed  to  deceive  (and  conclusive  answer  to  this  suit  is,  that 

in  this  case  they  may  not  have  so  in-  the  Master  has  found,  upon  evidence 

tended);  if  what  they  have  said  in  their  which  appears  to  us  to  be  satisfactory, 

label  is  naturally  calculated  to  deceive,  that  the   plaintiffs  have  adopted  and 

and  must  and  does  inevitably  deceive,  used  these  words  to  denote  and  to  indi- 

then  the  falsehood  which  their  label  cate  to  the  public  that  the  medicines 

conveys  must  bring  to  them  the  same  were  used  in  the  East  Indies^  and  that 

consequences  as  if  willfully  uttered."  the    formula    for  them  was  obtained 

The  bill  was  dismissed.   Kenny  v.  Gil-  there,  neither  of   which   is   the  fact. 

let,  70  Md.  574.  Under  these  circumstances,  to  main- 

In  Manhattan  Medicine  Co.  v.  Wood,  tain  this  bill  would  be  to  lend  the  aid 

X08  U.  S.  218,  Field,  J.,  said  :  "A  court  of  the  court  to  a  scheme  to  defraud  the 

of  equity  will  extend  no  aid  to  sustain  public." 

a  claim  to  a  trade-mark  of  an  article  In  Palmer  v,  Harris,  60  Pa.  St.  156; 

which  is  put  forth  with  a  misrepresen-  100  Am.   Dec.   557,  plaintiff's   trade- 

tation  to  the  public  as  to  the  manufac-  mark  for  cigars,  made  in  Ne-w  Torh^ 

turer  of  the  article,  and  as  to  the  place  represented  that  they  were  manufac- 

where  it  is  manufactured,  both  of  which  tured    in    Havana.      The    court,    by 

particulars  were  original  circumstances  Sharswood,  J.,  in  refusing  to  restrain 

to  guide  the  purchaser  of  the  medicine."  by  injunction    a    counterfeit  of    the 

The  trade-mark  of  complainants,  mark,  said :  **  The  maxim  which  is 
whose  bitters  were  first  made  in  Angos-  generally  expressed,  *  He  who  comes 
tura,  but  at  the  time  of  the  suit  in  Port-  into  equity  must  come  with  clean 
of-Spain,  represented  that  the  article  hands,'  but  sometimes,  in  stronger 
was  still  made  by  Dr.  Siegert  at  An-  language,  *  He  that  hath  committed  in- 
gostura,  now  Port-of-Spain.  The  court,  iquity  shall  not  have  equity,'  has  been 
by  Irving,  J.,  said  they  failed  to  distin-  often  applied  to  bills  to  restrain  by 
giiish  the  case  from  Manhattan  Medi-  injunction  the  counterfeiting  of  trade- 
cine  Co.  f.  Wood,  108  U.  S.  218,  and  marks.  The  ground  on  which  the  ju- 
observed  that,  **  it  is  a  general  rule  of  risdictlon  of  equity  in  such  cases  is 
law  that  courts  of  equity,  in  cases  of  rested,  is  the  promotion  of  honesty  and 
this  kind,  will  not  interfere  by  injunc-  fair  dealing,  because  no  one  has  a  right 
tion  where  there  is  any  lack  of  truth  in  to  sell  his  Own  goods  as  the  goods  of 
the  plaintiff's  case ;  that  is,  where  there  another.     .     .    .     It  is  plain  that  there 
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5.  As  to  the  Maker  (Assignee). — The  name  of  the  maker  of  an 
article  has  always  been  considered  as  the  best  guaranty  of  genu- 
ineness, hence  it  is  that  the  use  of  a  name  of  high  reputation  upon 
goods  not  made  by  the  person  whose  name  they  bear,  is  an  injury 
to  the  person  whose  name  is  used,  and  also  a  deception  of  the 
public,  who  buy  the  goods  under  the  belief  that  they  are  getting 
the  goods  of  the  man  whose  name  is  used.^  This  case  most  often 
happens  where  a  business  formerly  carried  on  by  one  man  is  pur- 
chased and  continued  by  others  under  the  name  of  the  former 
proprietor,  without  making  any  change  in  the  name  or  style  of  the 
concern.  In  some  cases  this  has  been  held  sufficient  to  forfeit  a 
right  of  action,*  to  which  the  plaintiff  would  otherwise  have  been 

is  no  class  of  cases  to  which  the  maxim  any  regard  to  the  defendant,  who  is 

referred  to  can  be  more  properlj  ap-  using  the  same  efforts  and  misrepre- 

plied.    The  party  who  attempts  to  de-  sentations  to  deceive  the  public;  but  on 

ceive  the  public  by  the  use  of  a  trade-  the  principle  that  it  will  not  interfere 

mark,  which  contains   on   its  face  a  to  protect  a  party  in  the  use  of  trade- 

falsehood  as  to  the  place  where  his  marks  which  are  employed  to  deceive 

goods  are  manufactured,  in  order  to  the  public,  and   to    deceive  them  by 

have  the  benefit  of  the  reputation  which  fraudulent  representations  contained  in 

such  goods  have  acquired  in  the  mar-  the  labels  and  devices  which  are  claimed 

ket,  is  guilty  of  the  samefraud  of  which  to  constitute  wholly  or  in    part  such 

he  complains  in  the  defendant.     He  trade-marks/' 

certainly  can  have  no  claim  to  the  ex-  1.  In  Lichtenstein  v.  Goldsmith,  37 
traordinarj'  interposition  of  a  tribunal,  Fed.  Rep.  359,  Colt,  J.,  said  :  ** Again, 
constituted  to  administer  equity,  for  it  is  said  that  the  complainants  deceive 
the  purpose  of  securing  to  him  the  the  public,  in  that  they  allow  the  boxes 
profits  arising  from  his  fraudulent  to  be  labeled  with  the  names  of  dealers 
act"  to  whom  the  cigars  are  sold,  or  for 
In  Hobbs  v.  Francais,i9  How.  Pr.(N.  whom  they  are  made.  But  this  is 
Y.  Super. Ct.)  567, Bosworth,C. J.,  said:  shown  to  be  a  custom  in  the  cigar 
''The  plaintiff's  label  is  calculated  to  trade,  and  I  do  not  think  it  results  in 
induce  the  belief,  and  probably  was  de-  any  deception  or  false  representation, 
signed  to  induce  the  belief,  that  the  ar-  All  these  cigars  are  in  fact  made  at  the 
tide  in  the  box  on  which  it  was  pasted  Elk  Factory,  and  they  are  so  stamped, 
is  manufactured  in  London ;  that  the  and  when  the  public  buy  them,  the/ 
sole  proprietors  of  it  have  their  place  of  are  purchasing  a  genuine  Elk  cigar, 
business  at  24  Mark  Lane,  London  ;  made  by  these  complainants ;  and  I  do 
that  it  is  intrinsically  so  excellent  as  to  not  see  that  the  additional  label  put  on 
secure  the  patronage  of  Her  Majesty,  the  box,  in  accordance  with  a  custom 
the  Queen ;  and  that  the  labels  have  of  the  trade,  is  in  any  just  sense  such 
paid  the  stamp  duty  required  by  some  a  false  representation  as  should  inval- 
English  statute.  The  truth  is  that  it  is  idate  the  trade-mark.''  See  also  Sam- 
made  in  JViffw  Tork,  and  that  Her  Maj-  uel  v.  Berger,  4  Abb.  Pr.  (N.  Y.  Su- 
esty,  the  Queen,  is  probably  ignorant  preme  Ct.)  88. 

of  its  virtues,  or  even  of  its  existence.        2.  In  Stachelberg  v.  Ponce,  23  Fed. 

In'  this  respect  there  is  a  manifest  in-  Rep.  430,  Colt,  J.,  said :    '*  The  com- 

tention    to  deceive    and   mislead    the  plainant,    Stachelberg,    obtained,  by 

public.    .     .    .    The  plaintiff's  labels,  assignment  from  one  Asher  Bijur,  of 

therefore,    contain  misrepresentations  iV^zc  Tork^  the  exclusive  right  to  use 

believed  to  be  useful,  and  which  must  this  trade-mark  (^  La  Normandi,'  for 

be  known  to  be  false;  and  to  secure  to  cigars)  and  he  subsequently  conveyed 

the  plaintiff  by  injunction  an  exclusive  the  right  to  the  firm  of  Stachelberg  & 

use  of  such  a  label,  and  the  exclusive  Co.,  the  complainants.    .     .    .   What- 

privilege  of  thereby  deceiving  the  public,  ever  may  be  thought  of  the  remaining 

is  an  object  to  which  a  court  of  equity  defenses,  there  is  one  point  which  we 

will  not  lend  its  aid.    The  court  does  think  is  well  taken,  and  therefore  fatal 

not  refuse  its  aid  in  such  a  case  from  to  any  relief  prayed  for  in  the  bill.   In 
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the  use  of  the  trade-mark,  the  com-  with  a  trade-mark  used  and  recognized, 
plainants  do  not  state  that  it  was  ob-  as  denoting  that  the  article  or  product 
tained  by  assignment  or  purchase  from  is  made  bj  a  particular  person,  whose 
A.  Bijur.  Bijur  originated  the  trade-  skill,  experience,  or  other  personal 
mark,  and  it  thus  became  a  sign  of  the  quality,  or  whose  personal  experience 
quality  of  the  article  he  sold,  and  an  in  the  fabricating,  preparation  or  pro- 
assurance  to  the  public  that  it  was  the  duction  of  it,  g^ves  to  it  a  peculiar 
genuine  product  of  his  manufacture,  value,  which  is  distinguishable  from  a 
.  .  .  Now,  in  order  that  the  public  trade-mark  used  as  a  brand  of  quality, 
may  not  be  deceived,  it  is  essential  or  of  texture,  fineness,  or  other  charac- 
that  an  assignee  or  purchaser  of  the  teristics ;  or  to  indicate  that  it  is  made 
original  proprietor  should  indicate  in  in  a  particular  establishment  or  manu- 
the  use  of  the  trade- mark  that  he  is  factory ;  or  where  a  name  simply  de^ 
assignee  or  purchaser^Sherwood  v.  notes  an  established  business,  with 
Andrews,  3  Am.  L.  Reg.  N.  S.  58S  whatever  advantages  may  accrue  from 
^otherwise  the  public  are  misled  into  its  long  establishment,  the  fact  that  it 
purchasing  the  goods  of  another  man-  is  generally  or  widely  known,  and  the 
iifacturer  or  vendor  as  those  of  the  confidence  it  inspires  from  its  dura- 
original  proprietor.  .  .  .  And  so  tion."  Relief  was  denied  on  above 
these  complainants,  in  failing  to  give  ground.  Hegeman  v,  Hegeman,  8 
notice  that  they  are  the  purchasers  Daly  (N.  Y.)  i. 

and  assignees  of  the  trade -mark  from  Defendant,  by  assignment  in  bank- 
A.  Bijur,  are  practising  the  same  de-  ruptcy,  transferred  his  business  and 
ception  toward  the  public  which  they  trade-marks  to  plaintiff,  and  lent  his 
charge  against  the  defendant.  The  name  to  a  company  manufacturing  the 
fact  that  the  name,  *  M.  Stachelberg,'  same  article.  Suit  was  brought  to  re- 
is  attached  to  the  trade-mark,  can  no  strain  this  use  of  defendant's  name, 
more  relieve  the  complainants  of  the  The  court,  by  Westbrook,  J.,  in  decid- 
charge  of  misrepresentation  as  to  the  ing  that  the  defendant  could  not  be 
public  than  the  use  of  the  name  *  £.  involuntarily  deprived  of  the  use  of 
ronce,'  or  *•  £.  P.,'  can  relieve  the  de-  his  name,  said:  "  If  what  the  plaintiff 
fendant  of  such  a  charge.  It  is  the  states  upon  the  wrappers  of  his 
use  of  the  fanciful  words  *  La  Nor-  bottles  containing  the  medicine,  and 
mandi,'  or  words  of  substantial  simi-  which  has  been  hereinbefore  set  forth, 
larity,  that  is  calculated  to  mislead,  is  remembered,  it  will  appear,  as  has 
The  supreme  court,  in  Manhattan  also  been  stated,  that  he  undertakes  to 
Medicine  Co.  v.  Wood,  108  U.  S.  218,  sell  his  compound,  not  only  under  the 
declare  that  the  object  of  a  trade-mark  name  and  alleged  trade- marks  which 
being  to  indicate  by  its  meaning  and  Henry  T.  Helmbold  formerly  used, 
association  the  origin  or  ownership  and  which  he  still  claims  to  use  under 
of  the  article,  it  would  seem  that  when  and  through  the  corporation  with 
a  right  to  its  use  is  transferred  to  which  he  is  now  connected,  but  upon 
others,  either  by  act  of  the  original  a  representation  that  said  Helmbold 
manufacturer  or  by  operation  of  law,  superintends,  personally,  its  manufac- 
the  fact  of  transfer  should  be  stated  in  ture,  and  by  his  own  signature  certifies 
connection  with  its  use,  otherwise  a  to  the  genuineness  of  each  bottle, 
deception  would  be  practised  upon  the  This,  clearly  and  confessedly,  is  false, 
public,  and  the  stxy  fraud  accom-  and  the  plaintiff  is  entitled  to  no  pro- 
plished,  to  prevent  which  courts  of  tection  in  a  business  carried  on  by 
equity  interfei;e  to  protect  the  exclu-  means  of  untrue  representations  and 
sive  right  of  the  original  manufac-  statements.  As  Henry  T.  Helmbold 
turer."  is  personally  employed  with  the  de- 
Complainants,  a  corporation,  having  fendant,  and  whatever  value  his  per- 
succeeded  by  successive  assignments  sonal  care  and  supervision  give  to  the 
to  the  business  and  trade- marks  of  defendant's  business  fairly  belongs  to 
''Heeeman  &  Co.,"  continued  the  it,  and  not  to  the  plaintiff,  an  order  of 
tise  of  the  firm  name  in  their  trade-  court  should  not  suppress  the  publica- 
mark.  Defendants  answered,  charg-  tion  of  the  truth  and  allow  the  utter- 
ing plaintiffs  with  misrepresentation  ance  of  falsehood."  Helmbold  v. 
in  not  designating  themselves  sue-  Henry  L.  Helmbold  Mfg. Co., 53  How. 
cessors.  Daly,  C.  J.,  said  :  "And  Pr.  (N.  Y.  Supreme  Ct.)  453. 
this  [trade-mark  containing  name  of  In  Sherwood  z\  Andrews,  5  Am.  L. 
maker   not  assignable]   is  equally  so  Reg.   N.   S.  588,  Wilson,  C.  J.,  said: 
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entitled,  but  in  others  it  has  been  disregarded.^  A  general 
rule  deducible  from  the  authorities  is,  that  where  the  trade- 
mark or  name  under  which  the  goods  are  sold  does  not  contain 
any  direct  false  statement,  relief  will  not  be  refused,  if  pur- 
chasers of  the  goods  could  reasonably  understand  that  the  goods 
bearing  the  trade-mark  or  trade  name  are  of  a  certain  standard 
kind  or  quality,  or  are  made  in  a  certain  manner,  or  after  a  partic- 
ular formula,  by  persons  who  are  carrying  on  the  same  business 
formerly  carried  on  by  the  person  whose  name  is  in  the  trade- 
mark. It  has  been  said  in  some  cases  that  a  trade-mark  neces- 
sarily points  to  the  original  adopter,  and  cannot  be  used  by 
others,  and  certainly  not  unless  the  successor  designates  himself 
as  successor  of  the  adopter.  But  this  rule  has  been  doubted,  and 
it  seems  to  be  established,  that  if  the  plaintiff  is  really  carrying 
.on  the  business  of  the  original  adopter  of  the  mark,  so  that  the 
original  meaning  of  the  mark  has  been  preserved,  and  the  public 
are  not  misled,  his  rights  will  be  sustained,  notwithstanding  the 
fact  that  he  does  not  designate  himself  as  assignee  or  purchaser 
of  the  original  proprietor. 

*'  AU  who  use  trade-marks,  indicating  label  by  the  plaintiff  is  a  fraud  .  .  . 
that  the  articles  were  originally  manu-  because  it  holds  out  that  the  article  is 
factured  or  owned  by  others,  are  prac-  manufactured  by  Taylor,  when  it  is,  in 
tising  an  imposition  upon  the  public,  point  of  fact,  manufactured  by  the 
Every  assignee  and  purchaser,  who  plaintiff,  Taylor  having  ceased  to  have 
uses  the  trade-mark  of  the  original  pro-  anything  to  do  with  the  business.  But, 
prietor,  without  indicating  that  he  is  to  take  the  last  point  first,  the  firm  of 
the  assignee  or  purchaser,  is  in  this  po-  Taylor  &  Co.  having  originally  made 
sition ;  and  thus  an  article  which,  by  this  article,  and  it  being  now  made  by 
reason  of  the  skill  and  integrity  of  the  the  persons  who  have  hona  fide  ac- 
original  proprietor,  has  justly  acquired  quired  the  business,  they  are  quite  jus- 
a  reputation  which  insures  the  sale  of  tified  in  using  the  name  of  the  old  firm, 
the  article  at  a  large  profit,  is,  by  the  It  would  be  going  too  far  to  say  that  this 
aid  of  the  courts,  permitted  to  be  adul-  is  a  misrepresentation  by  the  plaintiff, 
terated  and  sold,  by  some  dishonest  as-  when  he  only  uses  the  name  which  he 
signeeofthe  trade- mark,  as  made  by  has  bought  the  right  to  use.'* 
the  original  owner."  1.  In  Jennings  v.  Johnson,  37  Fed. 
In  Edleston  v.  Vick,  23  Eng.  L.  &  R6p.  364,  Colt,  J.,  said  :  **  The  plaintiff, 
Eq.  51,  Wood,  V.  C,  said:  **  It  is  said  Jennings,  was  one  of  the  firm  of  1.  S. 
that  the  Messrs.  Taylor  have  retired,  Johnson  &  Co.  In  stating  on  the  label 
and  they  no  longer  manufacture  these  that  the  liniment  is  prepared  by  I.  S. 
pins,  the  plaintiff  having  succeeded  to  Johnson  &  Co.,  he  merely  retains  the 
their  trade.  That  is  so;  and  for  the  name  of  the  firm  of  which  he  was  a 
good-will  and  right  to  use  the  labels  member.  I  cannot  see  .how  the  public 
and  machinery  for  stamping  them,  the  are  deceived  or  injuriously  affected  by 
plaintiff  has  paid  £2,600.  I  do  not  such  a  course.  It  is  not  uncommon, 
think  that  the  want  of  title  to  use  the  under  such  circumstances,  to  retain 
label,  which  was  urged  by  the  defend-  the  old  firm  name.  The  facts  in  the 
ant  against  the  plaintiff's  application,  case  of  Manhattan  Medicine  Co.  v. 
can  prevail.  If  the  plaintiff,  or  those  Wood,  108  U.  S.  218,  were  quite  differ- 
under  whom  he  claims,  has  used  this  ent.  In  the  present  case  I  am  satisfied 
label  continuously  for  a  certain  space  that  a  decree  should  be  entered  for 
of  time,  that  is  enough  to  enable  him  to  the  complainant,  and  it  is  so  ordered.*' 
prevent  others  from  using  it,  and  mak-  In  Hoxie  v,  Chaney,  143  Mass.  592; 
ing  a  profit  out  of  the  reputation  which  58  Am.  Rep.  149,  in  holding  "A.  N. 
that  label  has  acquired  in  the  market.  Hoxie's  Mineral  Soap "  and  '*A.  N. 
But  then  it  is  said  that  the  use  of  this  Hoxie's  Pumice  Soap,"  to  be  assignable, 
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Allen,  J.,  said  :  **  There  may  no  doubt  place  and  are  of  the  same  character  as 
be  cases  where  the  personal  skill  of  an  those  to  which  the  mark  was  attached 
artist  or  artisan  may  so  far  enter  into  by  its  origiaal  designer.'* 
the  value  of  the  product  that  a  trade-  A.  C.  £  Co.  succeeded  to  the  bus!- 
mark  bearing  his  name  would,  or  at  ness  of  Stillman  &  Co.,  continuing  the 
least  might,  imply  that  his  personal  use  of  the  trade- mark,  "  Stillman  & 
work  or  supervision  was  employed  in  Co.,"  on  their  goods.  Defendants  leased 
the  manufacture ;  and  in  such  cases,  it  the  mill  formerly  occupied  by  Stillman 
would  be  a  fraud  upon  the  public  if  the  &  Co.  and  marked  their  goods,  **Still- 
trade-mark  should  be  used  by  other  man  Mills."  Suitwas  brought  to  restrain 
persons,  and  for  this  reason  such  a  trade-  defendants.  Durfee,  C. }.  {concurring)^ 
mark  would  be  held  to  be  unassignable,  said :  "  There  are  cases  in  which  a  court 
It  is  in  any  case  a  question  whether  the  of  chancery  refuses  to  protect  a  trade- 
use  ofthe  trade- mark  would  give  to  the  mark,  because  it  is  an  imposition  on 
public  or  to  purchasers  a  false  idea  as  to  the  public.  The  defendants  contend 
who  made  the  article ;  and  a  court  of  that  this  is  a  case  of  that  kind.  I  think, 
equity  would  not  lend  any  active  aid  however,  that  there  is  little  reason  to 
to  sustain  a  claim  to  a  trade- mark  doubt  that  purchasers  who  are  looking 
which  should  contain  a  misrepresen-  for  Stillman  &  Co.'s  linseys  get  what 
tation  to  the  public.  Connell  v.  Reed,  they  are  looking  for  when  they  get 
128  Mass.  477 ;  35  Am.  Rep.  397 ;  Man-  the  linseys  manufactured  by  the  plain- 
hattan  Medicine  Co.  v.  Wood,  108  U.  tiffs.  The  firm  of  Stillman  &  Co.  has 
S.  218.  But,  on  the  other  hand,  the  ceased  to  exist,  and,  consequently, 
usages  of  trade  may  be  such  that  no  Stillman  &  Co.'s  linseys,  manufactured 
such  inference  would  naturally  be  by  Stillman  &  Co.,  can  no  longer  be 
drawn  from  the  use  of  a  trade-mark,  procured ;  but  the  plaintiffs  are  their 
which  contains  a  person's  name,  and  successors  by  purchase,  in  the  use  of 
that  all  that  purchasers  would  reason-  their  firm  name,  and  continue  the  same 
aBly  understand  is  that  goods  bearing  manufacture  with  improvement,  and, 
the  trade-mark  are  of  a  certain  stand-  therefore,  I  am  reluctant  to  hold  that  a 
ard  kind  or  quality,  or  are  made  in  a  continuance  of  the  old  name  upon  their 
certain  manner,  or  after  a  certain  for-  labels  is  intrinsically  any  fraud  upon 
mula«  by  persons  who  are  carr}'ing  on  the  public,  who  are  interested  to  get 
the  same  business  that  formerly  was  the  same  or  a  better  manufacture,  but 
carried  on  by  the  person  whose  name  who,  so  long  as  they  do  get  it,  can  have 
is  in  the  trade-mark."  little  care  whether  it  comes  from  the 
In  Kidd  v.  Johnson,  100  U.  S.  617,  original  manufacturers  or  their  suc- 
Pike  assigned  his  business  and  trade-  cessors."  Carmichel  v.  Latimer,  1 1  R. 
mark,  **  S.  N.  Pike's  Magnolia  Whisky,  I.  395 ;  23  Am.  Rep.  481. 
Cincinnati,  Ohio^'*  to  the  predecessors  B.  conveyed  to  F.  the  right,  upon  the 
of  complainants,  who  sued  to  restrain  payment  of  an  annual  royalty  for  ten 
defendants  from  imitation.  It  was  de-  years,  to  make  and  sell,  with  the  trade- 
cided  by  the  court  that  the  transfer  of  mark,  B.'s  patent  medicine.  To  a  suit 
the  trade-mark  was  valid.  Field,  J.,  by  F.  to  restrain  defendant  from  simu- 
said  :  ''As  to  the  right  of  Pike  to  dis-  lation,  he  pleaded  misrepresentation  as 
pose  of  his  trade- mark  in  connection  to  maker.  Shipman,  J.,  said:  **This 
with  the  establishment  where  the  liq-  particular  trade-mark,  being  the  name 
uor  was  manufactured,  we  do  not  of  the  inventor,  was  personal  to  Dr. 
think  there  can  be  any  reasonable  Blackman,  in  its  inception,  but  has  been 
doubt.  It  is  the  primary  object  of  a  permitted  by  him  to  be  applied,  and  to 
trade-mark  to  indicate  by  its  meaning  be  appropriated,  to  the  same  article 
or  association  the  origin  of  the  article  when  manufactured  by  Filkins  Bros, 
to  which  it  is  affixed,  but  when  the  Under  the  circumstances  in  which  the 
trade-mark  is  affixed  to  articles  manu-  medicine  has  been  manufactured  and 
factured  at  a  particular  establishment,  sold,  the  use  of  the  trade-mark  does 
.  .  .  and  that  establishment  is  trans-  not  imply  that  the  medicine  was  manu- 
ferred  to  others,  the  right  to  the  use  of  factured  by  Jonas  Blackman,  but  that 
the  trade- mark  may  be  lawfully  trans-  it  is  the  same  article  which  he  origin- 
ferred  with  it  Its  subsequent  use  by  ally  invented  and  manufactured." 
the  person  to  whom  the  establishment  Filkins  v,  Blackman,  13  Blatchf.  (U. 
is  transferred  is  considered  as  only  in-  S.)  440. 

dicating  that  the  goods  to  which  it  is  In  Meriden  Britannia  Co.  v,  Parker, 

affixed  are  manufactured  at  the  same  39  Conn.  450;  X2  Am.  Rep.  401,  Rogers 
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6.  WrongM  Use  of  the  Word  "  Patent."— The  Revised  Statutes  of 
the  United  States  provide  that  every  person  who  uses  upon  any- 
thing made,  used  or  sold  by  him,  for  which  he  has  not  obtained  a 
patent,  the  name,  or  an  imitation  of  the  name,  of  any  person  who 
has  obtained  a  patent  therefor,  without  the  license  or  consent  of 
such  patentee  or  his  assigns  or  legal  representatives ;  or  who,  with 
intent  to  imitate  the  mark  or  device  of  the  patentee,  employs  the 
word  "  patent "  or  "  patentee  "  or  who,  for  the  purpose  of  deceiv- 
ing the  public,  employs  the  word  "  patent,"  or  any  word  import- 
ing that  the  article  offered  for  sale  is  patented  when  such  is  not 
the  fact,  shall  be  liable  for  each  offense  to  a  penalty  of  one  hun- 
dred dollars.^    Under  this  provision, the  use  of  the  word  "  patent " 

Bros.,  having  acquired  a  reputation  for  the  position  tenable  that  the  complain - 
the  manufacture  of  plated  spoons  and  ants  are  not  entitled  to  relief  because 
forks,  entered  the  employ  of  complain-  they  are  only  assignees  of  the  trade- 
ants,  who  then  marked  their  spoons  and  mark,  and  use  it  without  designating 
forks**  1847,  Rogers  Bros.  A  i."  Suit  themselves  assignees.  We  do  not  per- 
was  brought  to  restrain  imitation.  The  ceive  how  their  using  the  mark  after 
defense  was  misrepresentation  as  to  thej  bought  it  without  giving  notice 
manufacturer.  Carpenter,  J.,  said :  "AH  that  they  are  not  the  original  owners 
that  the  public  or  the  trade  cared  to  of  it,  can  be  a  fraud  upon  the  public  of 
know  was  that  the  goods  were  the  pro-  which  the  defendant  can  avail  himself, 
ductionof  their  (Rogers  Bros.')  skill  and  .  .  Pirating  the  trade-mark  of 
experience.  That  fact,  as  it  seems  to  us,  another  is  an  infringement  upon  th&t 
clearly  appears.  The  further  fact  that  other's  rights,  and  the  use  which  he 
the  petitioners  furnished  capital  and  may  make  of  that  right  cannot  be  in 
machinery,  employed  and  paid  laborers,  issue  when  a  court  is  asked  to  stay  the 
and  sold  the  goods,  is  entitled  to  but  piracy.*' 

little  weight  so  far  as  this  question  is  In  "Leather  Cloth  Co.  v,  American 
concerned ;  although  it  shows  that,  in  Leather  Cloth  Co.,  4  De  G.  J.  &  S.  137, 
another  sense,  the  petitioners  were  the  The  Lord  Chancellor  said  :  **  The  ques- 
manufacturers  of  the  goods.  We  are  sat-  tion  then  arises,  what  amounts  to  a 
isfied  that  there  is  no  such  misrepresen-  material  false  representation?  Suppose 
tation  as  the  cases  contemplate,  which  a  partnership  to  have  been  formed  a 
hold  that  a  trade-mark  which  states  a  century  ago  under  a  style  or  firm  corn- 
falsehood  is  not  entitled  to  protection."  posed  of  the  names  of  the  then  part- 
In  Dixon  Crucible  Co.  v,  Guggen-  ners,  and  that  the  partnership  has  been 
heim,  2  Brew.  (Pa.)  321,  Paxson,  J.,  continued  by  the  admission  of  new 
said:  **  The  difference  between  'Joseph,  partners  in  an  unbroken  series  of  sue- 
Dixon  &  Co.,'  as  printed  on  the  labels,  cessive  partnership  trading  under  the 
and  *  The  Joseph  Dixon  Crucible  Co.,'  same  original  style,  although  the  names 
is  not  of  such  a  character  as  to  destroy  of  the  present  partners  are  wholly  dif- 
the  plaintiff's  right  to  equitable  relief,  ferent  from  those  in  the  original  firm; 
Joseph  Dixon  &  Co.  is  the  name  of  the  is  it  an  imposition  on  the  public  that 
firm  that  has  been  for  many  years  law-  such  partners  should  continue  to  use 
fully  engaged  in  the  manufacture  of  the  style  or  firm  of  the  original  part- 
Dixon's  stove  polish.  Since  the  for-  nership?  This  question  roust  be  an- 
mation  of  the  new  company  and  the  swered  without  any  doubt  in  the  nega- 
death  of  Mr.  Dixon  in  1868,  the  name  tive;  for  it  is  competent  by  the  law  of 
on  the  wrapper  has  not  been  changed.  England  to  a  partnership,  to  adopt  any 
There  is  nothing  here  to  indicate  any  style  or  firm  which  does  not  involve  a 
attempt  at  deception  or  imposition,  claim  to  incorporation  or  the  assump- 
The  trade-mark  designates  the  place  tion  of  what  belongs  to  others,  and  the 
truly  where  the  goods  are  put  up  and  practice  of  the  trading  community  in 
sold,  and  with  sufficient  certainty  the  this  respect  is  so  common  and  general 
ownership  thereof."  that  no  misleading  of  the  public  can 

In  Fulton  v.  Sellers,  4  Brew.  (Pa.)  result  from  it." 
42,  Strong,  J.,  said :  **  Nor  do  we  think        1.  U.S.  Rev.  Stat.,  §  4901. 
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on  an  article  which  might  be  the  subject  of  a  patent,  whether  one 
ever  existed  upon  it  or  not,  in  such  a  manner  as  to  convey  the 
idea  that  the  article  was  subject  to  the  protection  of  the  patent, 
vrould  be  such  a  false  statement  as  would  disentitle  a  manufac- 
turer to  relief  in  equity.  The  word  **  patent,"  may  be  used, 
however,  when  done  in  such  a  manner  as  not  to  convey  the 
meaning  that  the  article  is  subject  to  the  control  of  a  patent,  but 
only  that  the  design  is  that  of  a  certain  patent  or  patentee,  the 
patent  for  which  may  have  expired.  It  has  been  held  in  one  case 
that  where  the  word  "  patented  "  was  used  erroneously,  and  with 
no  intention  of  deceiving  the  public,  upon  an  article,  the  trade- 
mark  for  which  had  been  registered,  such  use  would  not  disentitle 
the  owner  of  the  mark  to  relief  in  equity,  as  against  a  piracy.^ 

1.  The  following  constituted  plain-  provement  in  p'Vocess  of  manufacture 
tiff 's  trade-mark  for  tobacco,  '*  El  Cabio  ing  of  oleomargarine  butter  by  Henry 
I>e  R.  Soils,  Habana,  Copyrighted.''  Lauferty,  and  that,  on  the  thirty-first  of 
Suit  was  brought  to  restrain  imitation ;  August,  notice  was  received  from  the 
the  defense  was  misrepresentation  by  United  States  Patent  Office  that  the 
the  plaintiff,  and  an  injunction  was  application  had  been  examined  and  al- 
granted.  Bissell,  C,  said  :  **  The  other  lowed,  and  under  this  process  the  plain- 
branch  of  the  question — deceit  of  the  tiff  has  been  manufacturing.  It  further 
public — is  not  so  free  from  difficulty,  appears  that  Mr.  Lauferty  was  informed 
If  it  be  conceded  that  the  trade-mark  that  his  letters  patent  would  be  for- 
tended  to  deceive  the  public  in  any  ma-  warded  to  him  in  September,  this  mo- 
terial  particular,  the  relief  must  be  de-  tion  being  heard  in  that  month,  and' 
nied.  Below  the  picture  of  the  tobacco  there  is  no  evidence  that  prior  to  that 
plant,  it  will  be  remembered,  were  the  time  the  word  *  patent '  was  used."  It 
words  *  Habana,' '  Copyrighted.'  .  .  .  was  accordingly  held  that  plaintiff  was 
The  word  *  Copyrighted '  meant  the  not  disentitled  to  the  relief  sought 
same  to  every bcKiy.  It  implied  that  the  *  Plaintiffs  used  the  abbreviation 
protection  of  the  statute  applicable  to  *'  Pat"  on  their  labels,  meaning  "  regis- 
such  matters  had  been  secured.  This  tered,"  and  applying  to  their  trade- 
was  probably  believed  to  be  true,  but  mark  and, not  the  manufactured  article, 
was  without  foundation.  The  misrep-  In  deciding  that  this  did  not  disen- 
resentation,  however,  was  unimportant  title  them  to  relief,  the  court,  by  Fenner, 
It  did  not  tend  to  deceive  the  public  in  J.,  said  :  **  Defendant  urges  that  the  use 
respect  to  any  of  those  matters  with  of  the  abbreviation  *  Pat.,'  meaning  pat- 
which  the  law  concerns  itself.  The  pub-  ented,  in  the  trade-mark,  is  a  fraud  on 
lie  might  buy  with  the  same  reliance  on  the  public  and  a  violation  of  law,  which 
all  the  representations  as  to  the  place  of  deprives  plaintiff  of  the  right  to  re- 
production and  ownership,  whether  the  dress.  It  is  undoubtedly  true  that  the 
marks  were  protected  by  the  statute  or  affixing  of  the  word  '  patent '  to  an  un- 
guarded only  by  the  appropriation  and  patented  article,  *  for  the  purpose  of 
user  of  its  owner."  Soils  Cigar  Co.  v,  deceiving  the  public,'  is  prohibited  un- 
Pozo,  16  Colo.  388.  der  penalties,  by  the  laws  of  the  United 

In  Laufertv  v.  Wheeler,  63  How.  Pr.  States  (U.  S.  R.  S.,  §  4901);  and  that  a 
(N.  Y.  C.  Pi.)  488;  II  Abb.  N.  Cas.  representation  in  a  trade-mark  that  an 
(N.  Y.C.  PI.)  230,  Van  Brunt,  J.,  said:  unpatented  article  is  protected  by  a 
**  The  fourth  ground  of  defense  is  that  patent  ^prima  facie  amounts  to  a  mis- 
the  plaintiff  is  violating  the  United  representation  of  an  important  fact, 
States  statute  in  having  the  words  which  would  disentitle  the  owner  of  the 
'  patent,  Sept.'  upon  the  goods  sold  by  mark  to  relief  in  a  court  of  equity,  as 
him.  It  is  to  be  observed  that  it  is  not  against  a  pirate.'  Browne  on  Trade- 
claimed  that  the  use  of  the  word  *pat-  Marks,  §  572;  Coddington's  Dig.  Tr.- 
ent'  has  been  resorted  to  by  the  plain-  M.  Cases,^548;  Chapman  v,  Shepard, 
tiff  until  very  recently.  It  appears  that  39  Conn.  45b.  But,  to  have  such  effect, 
application  had  been  made  on  the  9th  the  use  of  the  word  *  patented  '  must  be 
of  June,  1882,  for  a  patent  for  an  im-  *  with    the    purpose  of  deceiving  the 
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The  English  courts  have  been  less  rigid  on  this  subject  than  those 
of  the  United  States^  and  in  many  cases  the  use  of  the  word  "  pat- 
ent/' after  the  expiration  of  a  patent  on  the  product  of  the  same 
manufacturer  or  factory,  has  been  sustained  by  them.^  The 
American  rule  seems  to  be  the  more  logical  one. 

public,'  and  if  such  fraudulent  intention  thority  in  which  it  has  been  decided  that 
does  not  exist,  and  the  use  of  the  word  tiie  fraudulent  use  of  the  word  *  patent ' 
may  be  explained  in  any  reasonable  will  disentitle  the  person  using  it  to 
sense  consistent  with  truth  and  honesty,  relief  which  he  might  otherwise  obtain, 
the  party  will  not  be  prejudiced.  High  ,  .  .  The  word  *  patent '  was  prop- 
on  Injunctions,  ^  674;  Coddington*s  erly  cast  on  and  appeared  on  the  face 
Dig.,  $4  570, 571."  Insurance  Oil  Tank  of  the  shares,  for  which,  in  1803,  one  of 
Co.  V.  Scott,  33  La.  Ann.  946;  39  Am.  the  plaintiffs'  predecessors  obtained  a 
Rep.  286.  patent,  and  upon  the  shares,  and 

In  Consolidated    Fruit    Tar  Co.   v.  thenceforth  only  upon  the  shares,  that 

Darflinger,  6  Am.  L.'  T.  N.   S.   511,  word  has  since  remained;  but  all  the 

concerning  *'  Mason's    Patent,"  **  Ma-  advertisements  and  catalogues  of  the 

son's     Improved,"  *'  The    Mason  Jar  plaintiffs  plainly  announce  that  they 

of  1858,"  Cadwallader,  J.,  said :  "  The  lay  no  claim  to  any  patent  right — they 

complainants    deduce     their    asserted  refer  to  a  patent  which  had  expired  in 

right  under  Mason,  who  was  the  patentee  181 7.    They  make  their  shares  accord - 

of  certain    alleged   improvements    in  ing  to  the  invention  in  that  expired 

fruit  jars.     There  has  been  a  judicial  patent,  as  everybody  else  may;  but  to 

decision    against    the    validity    of  his  suggest  that  they  have  in  any  manner 

patent ;  and  they  do  not  now  assert  its  claimed  anything  under  or  in  respect 

validity.     But  they  claim  a  trade-mark  of  that  patent,  and  that  they  have  done 

in  what  I  think  is  not  sufficiently  dis-  this   fraudulently  and  to  deceive  the 

tinguishable  from  a  claim  of  exclusive  public,  is  merely  desperate  and  opposed 

right    in    the   patented    privilege.     In  to  the  truth  of  the  case." 
other  words,  the  alleged  trade-mark  is       In  Cheavin  v.  Walker,  5  Ch.  Div.850, 

either  deceptively  obscure,  or  purports  Jessel,  M.  R.,  said :  "  No  doubt  a  naan 

to  be  for  the  subject  of  the  patent,  or  may  use  the  word  *  patent '  so  as  to 

to  include  it."    Protection  of  the  trade-  deceive  no  one.    It  may  be  used  so  as 

mark  in  this  form  was  therefore  denied,  to  mean  that  which  was  a  patent,  but 

In  Richardson's  Appeal,  3  Pat.  Off.  is  not  so  now.  In  other  words,  you 
Gaz.  120,  Leggett,  Commissioner,  said:  may  state  in  so  many  words,  or  by  im- 
**Applicant  petitions  for  the  registration  plication,  that  the  article  is  manufac- 
of  the  words  *  A.  Richardson  8  Patent  tured  in  accordance  with  a  patent 
Union  Leather-Splitting  Machine.'  It  which  has  expired.  .  .  .  Protection 
appears  that  the  leather-splitting  ma-  only  extends  to  the  time  allowed  by  the 
chine  he  proposes  to  manufacture  and  statute  for  the  patent,  and  if  the  court 
place  this  alleged  trade-mark  upon,  has  were  afterwards  to  protect  the  use  of 
been  patented,  manufactured,  and  put  the  word  as  a  trade- mark,  it  would  be 
upon  the  market  under  the  above  cap-  in  fact  extending  the  time  for  protec- 
tion during  the  last  twenty  years,  and  tion  given  by  the  statute.  It  is,  there- 
that  the  patent  has  expired.  The  ex-  fore,  impossible  to  allow  a  man  who 
aminer  has  therefore  held  that  the  word  has  once  had  the  protection  of  a  patent 
*•  patent '  cannot  properly  be  sanctioned  *  to  obtain  a  further  protection  by  using 
as  part  of  this  trade-mark,  because  it  the  name  of  his  patent  as  a  trade- 
would  tend  to  deceive  the  public."  mark.  .  .  .  The  defendant's  label 
Registration  was  accordingly  refused,  is  as  follows  :   *•  S.  Cheavin's  Patent 

1.  Ransome  V.  Graham,  51  L.  J.  Ch.  Prize    Medal    Self -Cleaning  Rapid 

897.     In  this  case  plaintiffs  continued  to  Water  Filter,  Improved  and  Manufec- 

use  on  their  plows  the  word  ^  patent,"  tured  by  Walker,  Brightman  &  Co., 

the  patent  having  been  taken  out  in  Boston,  England}    This  is  to  say,  that 

1803.    Bacon,  V.  C,  said:    "The  de-  the  filter  is  manufactured  according  to 

fendants  insist  that  the  plaintiffs  have  Cheavin's  expired  patent  by  Walker, 

fraudulently  stamped  the  word  *  patent'  Briehtman  &  Co.    .     .     .    This  court 

on  their  plows,  and  they  refer  to  cases  ought  not  to  interfere." 
well-known  and  of  unquestionable  au-        In  Ford  v.  Foster,  L.  R.,  7  Ch.  App. 
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6i  I,  the  plaintiff,  whose  trade-mark  -was  maintain  a  suit  in  this  court  to  prevent 
otherwise  valid,  had  falsely  represented  any  other  persons  calling  their  articles 
himself  as  **  patentee.'*  The  court,  by  *  Patent  Plumbago  Crucibles;'  whether 
Mellish,  L.  J.,  in  deciding  that  this  did  they  can  appropriate  the  name  of 
not  disentitle  him  to  protection,  said :  '  Patent  Plumbago  Crucibles,'  when  it 
**  Then  would  it  be  a  defense  to  that  turns  out  to  be  the  fact  that  there  never 
action  at  law  that  the  plaintiff  has  made  was  any  patent,  either  in  America  or  in 
false  representations  to  the  public  that  England^  or  in  any  other  part  of  the 
his  article  was  patented,  when  in  fact  it  world,  for  the  making  of  these  cruel- 
was  not?  If  the  false  representation  bles.  All  those  who  are  induced  to 
was  in  the  trade-mark  itself,  although  buy  these  crucibles  thus  described  as 
I  cannot  find  that  that  point  has  ever  *  Patent  Plumbago  Crucibles,'  are,  to  a 
been  decided  or  raised  in  a  court  of  certain  extent,  deceived,  because  they 
common  law,  yet  I  am  disposed  to  think,  are  led  to  believe  that  the  article  is 
and  indeed  I  have  a  pretty  clear  opin-  protected  by  a  patent,  and  thus  may  be 
ion,  that  if  that  question  were  raised,  it  induced  to  purchase  it  from  the  plain- 
would  be  held  that  the  fact  of  the  trade-  tiffs  under  the  belief  that  there  is  a 
mark  itself  containing  a  false  represen-  patent,  and  that  the  plaintiffs,  or  at 
tation  to  the  public  would  be  an  answer  least  some  limited  number  of  persons, 
at  law  to  an  action  brought  for  a  decep-  are  the  only  persons  authorized  to  sell 
tive  use  of  the  trade-mark  by  the  de-  it ;  and  further,  they  are  led  to  believe 
fendant.  .  .  .  But  where  the  trade  that  if  they  should  be  minded  to  set  up 
is,  as  in  this  case,  a  perfectly  honest  any  manufactory  of  the  same  kind  for 
trade,  and  where  the  trade- mark  is,  as  themselves,  they  would  be  unable  to 
in  this  case,  a  perfectly  honest  trade-  do  so  in  consequence  of  the  plaintiffs 
mark,  I  am  clearlj'  of  opinion  that  there  being  the  possessors,  either  by  way  of 
is  no  common-law  principle  upon  which  license  or  ownership,  of  a  patent  pre- 
it  is  possible  to  hold  that  the  fact  of  the  venting  the  world  at  large  from  imi- 
plaintiff  having  been  guilty  of  some  tating  the  article  which  is  sold  by  them 
collateral  fraud  would  be  an  answer  to  under  this  particular  designation." 
an  action."  In  Leather  Cloth  Co.  v.  American 

In  Marshall  v,  Ross,  L.  R.,  8  Eq.  651,  Leather  Cloth  Co.,  11  H.  L.  Cas.  523, 
plaintiffs  had  for  forty  years  designated  Lord  Kingsdown  said  :  ^  If  a  trade- 
their  thread  as  **  Patent  Thread.  De-  mark  represents  an  article  as  protected 
fend  ants  imitated  it'.  A  suit  was  brought  by  a  patent,  when  in  fact  it  is  not  so 
to  restrain  the  latter.  James,  V.  C,  protected,  it  seems  to  me  that  such  a 
said  :  '*  The  word  *  patent '  may  be  used  statement  prima  facie  amounts  to  a 
in  such  a  way  as  not  to  deceive  the  misrepresentation  of  an  important  fact, 
public.  For  instance,  the  term  *  patent  which  would  disentitle  the  owner  of 
leather  boots'  is  in  constant  use,  but  no  a  trade-mark  to  relief  in  a  court  of 
one  supposes  that  it  is  thereby  intended  equity  against  anyone  who  pirated  it. 
to  convey  the  impression  that  the  In  I^larel  v,  Harrison,  10  Hare  467, 
leather  is  protected  by  any  patent.  It  Vice  Chancellor  Wood  intimated  his 
is  here  stated  in  the  bill,  and  verified  opinion  that  this  would  be  so  when 
by  affidavit,  that  the  term  *patent  thread,'  there  never  had  been  any  patent  at  all ; 
has  been  used  in  the  trade  for  many  but  in  the  subsequent  case  of  Edleston 
years  past,  and  is  the  name  by  whicn  v,  Vick,  11  Hare  78,  he  seems  to 
thread  of  a  certain  class  is  known  by  doubt  whether  the  rule  would  be  the 
manufacturers  and  in  the  trade.  It  has,  same  if  there  had  originally  been  a  pat- 
in  fact,  become  a  word  of  art.  lam,  ent,  and  the  statement  in  the  trade- 
therefore,  only  following  the  principle  mark,  being  true  when  first  introduced, 
of  the  decided  cases,  for  here  there  has  had  been  continued  after  it  had  ceased 
been  no  such  misrepresentation,  de-  to  be  true.  I  confess  that  I  should 
signed  or  undesigned,  as  to  deprive  the  have  great  difficulty  in  assenting  to 
plaintiffsof  their  right  to  an  injunction."  that  distinction.    If  the  word  *  patent ' 

In  Morgan  v,  M'Adam,  36  L.  J.  Ch.  be  not  so  used  as  to  indicate  the  exist- 

228,  Wood,  V.  C,  said:  **  The  plaintiffs  ing  protection  of  a  patent,  but  merely 

in  this  case  aver  themselves  to  be  the  as  part  of  the  designation  of  an  article 

makers  of  black-lead  crucibles,  under  known  in  the  market  by  that  term  (and 

the    style    of  'The   Patent  Plumbago  this  I  collect  to  have  been  the  main 

Crucible  Company '    .    .    .    and    the  ground  of  his  Honor's  decision),  then  I 

question  now  before  me  is  whether  the  quite  agree  in  his  view.    In  such  case 

plaintiffs    so   averring  are  entitled  to  nobody  is  meant  to  be  deceived,  or  is 

471 


EfBset  of  PUdatlff'i  TRADE-^MARKS.  KisreporoMnUtioiii,  «tfti 

7.  Cases  in  Which  Complainant's  Bights  Were  Sustained  Notwith- 
standing Apparent  Deception ;  Purging  Palsehood. — Cases  have  arisen 
in  which  the  courts,  being  convinced  that,  although  by  a  strict 
construction,  a  meaning  might  be  given  to  the  words  used  which 
would  be  false,  there  was  no  motive  to  deceive,  and  the  likeli- 
hood of  deception  being  very  remote,  have  afforded  relief  to  the 
aggrieved  party,  on  the  ground  that  his  conscience  was  clean, 
although  his  hands  might  not  be.  These  cases  cannot  be  said  to 
be  a  departure  from  the  maxim  so  rigidly  applied  by  courts  of 

deceived ;  a  patent  may  have  expired,  The  plainttlT,  by  using  this  appellation, 

and  be  known   to   have  expired    fifty  certainly  misleads  the  public ;  although 

years  ago,  and  yet  the  name  of  *  patent  *  the  extent  to  which  any  particular  in- 

may  have  become  attached  to  the  arti-  dividual  may  be  deceived  may  depend 

cle,  and  be  used  in  the  trade  as  desig-  on  a  variety  of  circumstances.     Every- 

nating  it ;  but  if  the  trade-mark  repre-  one  knows  that  patented  articles  are  in 

sents  the  article  as  protected  by  patent,  proportion  more  expensive  than  articles 

when  in  fact  it  is  not  so  protected,  I  which  are  open  to  the  competition  of 

cannot  think  that  it  can  make  any  dif-  the  world;   and   purchasers  are  more 

ference  whether  the  protection   never  readily  inclined  to  give  a  higher  price 

existed  or  has  ceased  to  exist."  for  an  article  protected  by  patent  than 

In    Edleston   v,    Vick,   ii   Hare   78  if  it  were  open  to  unrestricted  compcti- 

("  The  inimitable  Patent  Solid- Headed  tion.     ...     I    think,   however,  that 

Pins''),  Vice  Chancellor  said:  **It  has  the  use  of  the  word   'patent'  operates 

also  been  contended  that  the  plaintiffs,  to  prevent  the  public  from  testing  it  as 

by  describing  their  manufacture  as  a  they  otherwise  might ;    they   are  dis- 

patented  article,  without  any  explana-  suaded  from  examining  the  article  with 

tion  that  the  exclusive  privilege  of  the  a  view  to  imitation ;  and   it  is  in  evi- 

patent  had  expired,  were  guilty  of  a  dence  that  persons  were  prevented  from 

misrepresentation,  and  did  not,  there-  making  that  free  use  of  it  which  every 

fore,  come  into  court  with  clean  hands,  purchaser  has  a  right  to  make  of  an 

or  put  forward  a  right  which  the  court  unpatented    article.      The    knowledge 

would  respect.    .    .    .    It  is  no.  doubt  that  there  was  no  patent  would  enable 

to  be  much  preferred,  that  no  repre-  and  encourage  every  ironmonger  who 

sen  ta tion  should  be  issued  to  the  pub-  bought  the  article,  to  take  it  to  pieces, 

lie  which  is  not  strictly  true ;  but  in  a  and    examine,    and   make  copies  and 

case  in  which  the  goods  have  become  models  of  all  the  parts  for  the  purpose 

known   by  a  description    which  was  of  imitation,  if  he  thought  it  likely  to 

originally  accurate  in  every  part,  if  I  be  useful,  which  he  would  never  think 

were  to  hold  that  the  continued  use  of  of  doing  with  regard  to  a  patented  arti- 

this  description  disentitled  the  party  to  cle.    .    .    .     Here  the  plaintiff  comes 

the  assistance  of  the  court,  it  would  be  with  a  description  for  which  there  never 

going  much  farther  than  I  did  in  refus-  was  any  foundation — which  is,  in  fact, 

ing  to  interfere   by  injunction  where  a  direct  misrepresentation — and  he  asks 

the  plaintiff  had  adopted  and  used  the  this  court  to  protect  him  in  continuing 

word     'patent'   untruly  and   without  to  use  it."     An  injunction  was  denied, 

foundation.*'     An   injunction  was   ac-  but  a  bill  was  held  for  an  action  at  law. 
cordingly  granted.  In  Sykes  v.  Sykes,  3  B.  &  C.  541 ;  10 

In  Flavel  v.  Harrison,  10  Hare  467,  E.  C.  L..  176,  plaintiffs,  manufacturers 

the  Vice-Chancellor  said :    "  Plaintiff  of  shot-belts    and   powder-flasks,  ob- 

relies  upon  the  title  which  he  has  ac-  tained  a  patent  for  their  manufacture, 

quired  to  this  particular  manufacture,  which  was  subsequently  judicially  de- 

and  to  the  name  by  which  it  is  known,  clared    invalid.      They   continued  the 

that  name  being,  as  he  states,  *  Flavel's  use  of  the  words  *'  Sykes  Patent "  as  t 

Patent  Kitchener.'     Now,  it  turns  out  trade-mark    and    sued   defendants  for 

that  neither  the  plaintiff  nor  his  father,  imitation.    The  court,  by  Abbott,  C.J., 

the  original  inventor,    ever  had   any  decided  in  their  favor,  the  use  of  the 

patent  in  the  article,  and  that  it  neveV  word  '*  patent "  apparently  not  entering 

was  in  fact  a  patented  article.    .     .    .  into  consideration  in  the  decision.   ' 
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equity,  namely :  "  He  who  seeks  equity,  must  come  with  clean 
hands."  1 

There  is  a  class  of  cases  in  which  there  exists  a  seeming  mis- 
representation, but  which  has  nevertheless  received  the  protection 
of  the  courts.  They  are  cases  in  which  the  name  of  an  old  firm 
is  used  by  its  successors  in  business,  although  no  one  of  the  names 
of  the  original  founders  of  the  business  is  connected  with  it ;  cases 
also  in  which  a  business  is  conducted  under  a  fictitious  name, 
where  there  is  no  claim  to  corporate  existence.  These  cases  have 
rested  upon  the  ancient  custom  of  merchants,  which  has  existed 
from  a  very  early  period,  of  perpetuating  the  style  of  business 
houses  of  high   reputation.     In  Massachusetts,  a  statute   exists 

1.  In  Soci^t^  Anonyme  v.  Western  interfere  to  protect,  because  its  trade- 
Distilling  Co.,  43  Fed.  Rep!  41 6,  plain-  mark  was  itself  a  fraud  upon  the  pub- 
tiffs,  who  had  succeeded  to  the  formula  lie.  This  charge  is  founded  upon  two 
for  the  preparation  of  a  particular  wine,  specifications,  vix,:  (i)  That  the  plain- 
formerly  made  by  a  society  of  Benedic-  tiff's  label  falsely  described  the  medi- 
tine  monks  in  France,  used,  as  a  trade-  cine  as  *  Prepared  by  Dr.  }.  R.  Miller/ 
mark,  **  Veritable  Benedictine  Liqueur  and  (2)  that  the  use'of  the  word  *  Mag- 
des  Moines  Benedictins  de  I'Abbay e  de  netic '  in  the  name  of  the  medicine  was 
Fecamp.''  Thayer,  J.,  said :  ** According  without  foundation  in  fact, 
to  the  view  which  the  court  takes  of  the  The  outer  wrappers  of  the  plaintiff's 
case,the  only  question  deserving  of  seri-  bottle  bore  the  words,  plainly  printed, 
ous  consideration,  is  whefher  the  com-  *  Prepared  and  sold  by  D.  Ransom,  Son 
plainant  is  not  precluded  from  obtain-  &  Co.,  Proprs.,  Buffalo,  N.  X.'  It  was 
ing  equitable  relief  by  certain  repre-  on  an  inner  wrapper  only,  directly  be- 
sentations  which  it  mues  to  the  public  neath  the  directions  for  the  use  of  the 
concerning  the  manufacture  of  its  own  medicine,  that  the  words  were  printed, 
liquor.  It  is  claimed  by  the  defend-  *  Prepared  by  Dr.  J.  R.  Miller.'  .  .  . 
ants  that  the  sociSii,  by  its  labels,  seals.  An  intention  to  defraud  by  these  means 
advertisements,etc.,  represents  that  the  can  hardly  be  imputed  to  the  plaintiff, 
Benedictine  by  it  sold  is  manufactured  when  we  see  that  it  took  pains  to  in- 
by  Benedictine  monks,  and,  if  this  form  purchasers  of  the  actual  facts  by 
contention  is  sustained  by  the  evidence,  the  inscription  on  the  outer  label,  while 
it  must  be  conceded  that  complainant  the  inscription  complained  of  was  con- 
is  without  right  to  equitable  relief,  cealed  until  after  the  medicine  was 
.  .  .  Evidently  the  phrase,  *  Liquor  purchased  and  the  outer  wrapper  re- 
of  the  Benedictine  Monks,'  etc.,  is  one  moved.  As  for  the  use  T>f  the  prefix 
that  may  be  interpreted  In  several  *  Dr.'  to  Miller's  name,  it  must  be  said 
ways  without  doing  violence'  to  the  that  the  title  is  too  common,  and  too 
ordinary  use  of  language ;  and  I  am  of  indefinite  in  its  meaning,  to  be  likely  to 
the  opinion  that  people  of  ordinarv  deceive  anybody.  It  is  as  freely  used 
intelligence  would  generally  regard  it  as  that  of  *  Professor,'  and  means  as 
as  a  representation  that  the  liquor  in  little.  .  .  .  It  is  not  pretended  that 
question  is  compounded  according  to  a  the  liquid  possessed  any  of  the  proper- 
formula  invented  or  heretofore  used  by  ties  of  magnetism,  in  the  scientific  sense 
the  monks  of  the  abbey  of  Fecamp,  of  the  word ;  nor  do  we  think  it  clear 
rather  than  as  a  representation  that  the  that  the  use  of  the  word  *  Magnetic '  in 
monks  of  that  abbey  are  still  engaged  its  title  was  intended  to  deceive  the  pub- 
in  the  manufacture,  and  that  the  article  lie  in  that  respect.  The  word,  so  far 
is  of  their  production."  Protection  was,  as  any  meaning  was  attached  to  it,  was 
for  this  reason,  granted.  probably  used   rather   in  a  figurative. 

In   Ransom  v.  Ball,  7   N.  Y.  Supp.  than  in  a  literal  or  scientific  sense ;  and 

338;  54  Hun   (N.  Y.)  635,  Dwight,  J.,  there  was  but  little  dan^rer  of  its  being 

said:  **The  only  defense  alleged  is  that  misunderstood."   Protection  was  there- 

the  plaintiff  corporation  had  no  rights  fore  granted. 

which  the  defendant  was  bound  to  re-        In  Buckland   v.   Rice,  40  Ohio   St. 

spect,  or  which  a  court  of  equity  will  526;  131   P.  &  S.,  Nash,  J.,  said  :  "  We 
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think  that  the  word   *  Trammer '  was  If  this  was  not  literally  true,  the  testi- 

used  bj  the  defendants  in  error  (plain-  mony  is  that  it  was  a  distinction  with- 

tiffs  below),  so  as  to  hold  out  to  the  out  a  difference.    .    .    .    There  was  no 

public  that  they  were  making  a  malt  testimony  tending  to  show  any  imposi- 

extract  like  that  made  by  Trammer,  tion  upon  the  public  by  plaintiff.'*  Pro- 

This  was  a  deception.    .    .     .    There  tection  was  accordingly  granted, 

are,  however,  other  distinctive  features  Misrepresentations  by  plaintiff,  made 

of  the  trade-marks,  labels  and  circulars  after  the  institution  of  a  suit,  are  col- 

of  the  defendants  in  error  which  are  lateral  merely,  and  will  not  debar  him 

not   subject    to    the    objection    urged  from  protection.  Siegert  v,  Findlater,  7 

herein  to  the  use  of  the  word  *Tram-  Ch.  Div.801.  Here  Fry,  J.,  said:  **I  can- 

mer,'   which   the    courts    below    were  not  see  that  there  is  in  fact  anything  in 

asked  to  and  did  protect  by  their  de-  that  wrapper  amounting  to  a  fraudulent 

crees  in  this  case.     Some  of  these  de-  misrepresentation  by  reason  of  which  I 

vices  the  plaintiffs  in  error  wrongfully  ought  to  debar  the  plaintiffs  from  any 

made    use    of,  and   in   rendering  the  right    they  would  otherwise  have, 

judgment    which    the  district  court  Further  than   that,  it  must  be  borne  in 

should   have  rendered,  we  make  our  mind  that  these  alleged  misrepresenta- 

decree  the  same  as  that  of  the  court  tions  were  made,  if  made  at  all,  in  a 

below,  except  wherein  it  protects  the  wrapper  not  composed  till  six  or  seven 

defendants   in   the  use    of   the    word  months  after  the  institution  of  the  ac- 

*  Trammer.* "  tion,  viz,,  in  October,  1876,  and  I  am  at 

In  Read  xf.  Richardson,  45  L.  T.  N.  a  loss  to  see  how,  even  supposing  that 
S.  54,  plaintiffs  used  on  their  labels  they  were  fraudulent  misrepresenta- 
**  special  registered  trade-mark  "  before  tions,  they  could  be  a  bar  to  the  plain- 
registration  was  obtained.  Col  ton,  L.  tiff's  right  of  action.  It  seems  to  me 
J.,  said  :  ^  It  is  the  name  which  is  pro-  that  the  case  of  Ford  v.  Foster,  L.  R., 
tected;  and  as  far  as  the  cases  have  7  Ch.  App.  611,  is  decisive  on  that 
hitherto  gone,  they  decide  simply  that  point." 

when  a  man  comes  to  protect  a  label  In  Hennessy  v,  Wheeler,  69  N.  Y. 

with  anything  like  a  misstatement  up-  271;  25  Am.  Rep.  188,  in  their  com- 

on  it,  the  court  will  not  interfere.     If  plaint,  plaintiffs  descril>ed  their  bottles 

we  thought  that,  prima  facie^  that  de-  tor  brandy  as  quart  and  pint  bottles ; 

stroyed  the  right  of  the  plaintiffs,  of  but  they  were  shown  to  contain  much 

course  we  ought  not  to  grant  an  in-  less.    The  court  below  refused  them 

junction.     But  all  we  know  about  it  is  protection  on  the  ground  of  misrepre- 

that  they  had  carried  in  an  application  sentation.     On  appeal.  Earl,  J.,  said: 

to  register  this  trade-mark,  and  before  "  Nothing  appeared  upon  the  bottles 

they  got  their  certificate  of  registration,  or  the  trade- mark  to  indicate  that  the 

I  do  not  know  for  how  long  or  under  bottles  contained  quarts  and  pints ;  and 

what  circumstances,  they  did  use  this  there  was  nothing  in  their  appearance 

label  with  these  words  *  special  regis-  or  form  to  deceive  or  impose  upon  any- 

tered  trade-mark.'     In  my  opinion,  that  one.     They  were  transparent,  and  any- 

does  not  make  it  such  a  prima  facie  one   logking  at  them  could  see   the 

case  against  the  plaintiffs  as  would  pre-  quantity  they  contained.    ...     It  is 

vent  us  from  interfering  for  their  pro-  not  questioned  that  their  brandy  is  a 

tection."  genuine  article,  just  what  it  purports 

In  Conrad  v.  Joseph  Uhrig  Brew-  to  be,  and  while  in  their  complaint  the 
ing  Co.,  8  Mo.  App.  277,  Bakewell,  J.,  bottles  are  described  as  quart  and  pint 
said  :  **  It  is  contended  that  the  law  can  bottles,  they  appear  to  be  of  the  ordi- 
afford  no  protection  to  plaintiff,  because  nary  sizes  used  in  the  liquor  trade,  and 
his  so-called  trade-mark  or  label  was  I  think  we  may  assume  that  the  brandy 
in  itself  a  mispresentation.  This  beer,  in  them  is  sold  by  the  bottle,  and  not 
it  is  said,  was  not  Budweiser  beer,  in  reference  to  measure.  Anyone  pur- 
That  it  was  not  Budweiser  beer,  in  the  chasing  knows  just  what  he  is  pur- 
sense  that  it  was  not  made  in  Budweis,  chasing,  and  the  price  is  regulated  by 
is  true.  Neither  was  it  imported  beer,  the  size  of  the  bottles.  .  .  .  This 
But  it  does  not  appear  that  it  was  held  is,  therefore,  not  a  case  where  it  can  be 
out  to  the  public,  either  as  actually  said  that  plaintiffs  came  into  court  with 
made  in  Budweis  or  as  a  foreign  arti-  unclean  hands  and  guilty  consciences, 
cle.  The  statement  on  the  label  ex-  and  must  therefore  be  denied  equitable 
plains  that  it  was  not  made  at  Budweis,  relief.  It  is  not  like  the  cases  where 
but  by  the  Budweiser  process.    .    .    .  the  trade-mark  is  used  to  deceive  or 
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prohibiting  even  successors  to  conduct  business  under  a  name 
Mrhich  is  not  derived  from  at  least  one  of  the  partners.^ 

Cases  sometimes  arise  in  which  a  trade-mark  owner,  who  has 
been  guilty  of  misrepresentation,  discovers  the  weakness  of  his 
position,  and  endeavors  to  overcome  the  evil  by  erasing  from  his 
labels  and  advertisements  all  false  statements  preparatory  to  bring- 
ing suit.  It  is  a  doubtful  question  how  far  this  can  be  done  with 
success.  In  one  case  it  was  allowed  where  done  before  suit  was 
brought ;  but  in  another,  relief  was  denied  where  a  false  statement 
was  not  altered  until  after  suit  was  instituted ;  while  in  a  third 
case  it  was  held  that  the  property  rights  sought  to  be  protected, 
had  been  built  up  through  the  instrumentality  of  a  long  course  of 
falsehood  and  misstatement,  to  which  it  owed  whatever  value  it 

impose  upon  the  public,  or  where  it  is  thor,  the  Lord  Chancellor  said:  **  I 

used    upon    a  spurious,   worthless  or  have  considerable  difficulty  as  to  the 

deleterious    compound,  or  where  the  false  colors  under  which  the  original 

business  in  which  it  is  used  is  carried  publication   appears.    Though  this  is 

on   systematically  in  a  dishonest  and  very  usual,  I  cannot  represent  it  to  my 

fraudulent  way.     In  such  cases  courts  mind  otherwise  than  as  something  e^- 

will  not  lend  their  aid  to  protect  trade-  cessively  like  a  fraud  on   the  public, 

marks.'*  But  it  will  be  better  to  leave  that  as  an 

False  statements  as  to  editions  are  in-  ingredient  in  the  action  for  damages.*' 

sufficient  to  disentitle  plaintiff  to  relief  An  injunction  was  granted, 
-when   they  are  justified  by  custom  of        1.  Edleston  v.  Vick,  23  Eng.  L.  & 

trade.   Metzler  v.  Wood, 8  Ch.  Div.6o8.  Eq.  51 ;  Leather  Cloth  Co.  v.  American 

The  fact  that  the  subject-matter  is  a  Leather  Cloth  Co.,  4  De  G.  J.  &  S.  137 ; 

proprietary  medicine  will  not  disentitle  Bowman  v.  Floyd,  3  Allen  (Mass.)  76; 

a  plaintiff  to  relief.    Ellis  v.  Zeilen,  42  80  Am.  Dec.  55 ;  Rogers  v.  Taintor,  97 

Ga.  91.  Mass.  291.    In  Oakes  v.  Tonsmierre,  4 

False  statements  in  advertisements,  Woods  (U.  S.)  547,  Bruce,  D.  J.,  said: 

not  used  upon,  or  in  direct  connection  "On  the  contrary,  it  is  but  common  ex- 

with,  the  sale  of  an  article,  but  in  news-  perience  that  articles  bearing  a  particu- 

papers,  were  considered  insufficient  to  lar  name  are  not  regarded  by  the  public 

disentitle  plaintiff  to  relief   in  Curtis  as  being  the  actual  manufacture  of  the 

V,  Bryan,  2  Daly  (N.  Y.)  212;  36  How.  person  whose  name  they  bear.     It  may 

Pr.  (N.  Y.)  33.  have  been  so  originally,  for  it  is  only 

False  assumption  of  the  title  ^  Pro-  natural  that  the  article  should  be  asso- 

f  essor  *'  and  extravagant  claims  of  cures  ciated  with,  and  called  by,  the  name  of 

were    held    insufficient    to'  disentitle  its  first  maker  or  vendor;  but  gener- 

plaintiff  to  relief  in  HoUoway  v.  Hoi-  ally  speaking,  unless  in  cases  of  inven- 

loway,  13  Beav.  209.  tions  or  articles  produced  by  special 

And  in  Chappell  v.  Sheard,  2  K.  &  skill,  which   are  usually  protected  by 

}.  1 17,  a  false  suggestion  of  authorship  letters  patent,  the  public  do  not,  in  fact, 

was   held    insufficient,    although    the  and  are  not  justified  in  the  conclusion 

words   used  were  actually  true.    See  that,  because  articles  bear  a  particular 

also  Chappell  v.  Davidson,  2  K.  &  J.  123.  name,  the  person  of  that  name  is  in  fact 

Extravagant  claims  of  the  virtues  of  the    manufacturer  or  vendor  of  the 

a  medicine  will  not  disentitle  plaintiff  article.*' 

to  relief.  Comstock  v,  \yhite,  18  How.        In  Skinner  v.  Oakes,  10  Mo.  App.  45, 

Pr.  (N.  Y.  Supreme  Ct.)  421.  Thompson,  J.,  said:  *'But  where  the 

Doing  business  under  fictitious  trade-mark  consists  of  a  name,  how  far 

names  will  not  disentitle  to  relief  ex-  it  is  capable  of  assignment  is  a  more 

cept  where  a  statute  exists  prohibit-  difficult  question.     We  think  that  the 

ing  it.    Dale  v.  Smithson,  12  Abb.  Pr.  answer  to  this  question  depends  upon 

(N.  Y.  C.  PI.)  237.  the  effect  which  the  use  of  the  name  in 

In  Hogg  i;.  Kirby,  8  Yes.  213,  in  ref-  each  particular  instance  is   shown  to 

erence  to  "  The  Wonderful  Magazine,  have  upon  the  minds  of  the  public.     If 

by  William  Granger,**  a  nominal  au-  it  leads  the  public  to  believe  that  the 
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had,  and  although  the  falsehood  had  been  stopped  before  suit 
was  brought,  still  the  property  could  not  be  protected  because 
tainted  with  fraud.* 

particular  goods  are,  in  fact,  made  bv  loS  U.  S.  218.  It  is  plain,  that  while 
the  person  whose  name  is  thus  stamped  thus  using  the  labels,  the  parties  com- 
upon  them,  or  in  whose  name  they  are  plainant  in  interest,  could  not  maintain 
advertised,  w^hereas  they  are,  in  fact,  a  bill  for  an  injunction  against  their 
made  by  another  person,  then  such  a  use  by  the  respondent.  The  facts  fur- 
use  of  the  name  will  not  be  protected  ther  show,  however,  that  before  the 
by  the  courts ;  for  to  do  so  would  be  to  filing  of  the  bill,  the  proprietors  of  the 
protect  the  perpetration  of  a  fraud  upon  labels  refrained  from  using  them,  or 
the  public.'*  made  such  additions  to  those  they  did 

1.  Purging  Falsehood. — Alaska  Pack-  use,  as  clearly  to  indicate  that  the  own- 
ers' Assoc.  V.  Alaska  Imp.  Co.,  60  Fed.  ership  of  the  business  had  changed,  and 
Rep.  103.  Here  plaintiff  was  assignee  of  that  the  successors  to  Jones,  instead  of 
Aleutian  Islands  Fishing  and  Mining  Jones  himself,  were  producing  the 
Co.,  of  Kodiak,  Alaska,  The  label  used  goods.  At  the  time  of  filing  the  bill, 
by  it  contained  the  following  statement:  none  of  the  complainants  were  offend- 
**  Packed  at  Kerlick,  Kodiak  Island,  ing  in  this  respect,  but  all  seem  to  have 
Alaska^  hy  the  Aleutian  Islands  Fish-  been  dealing  fairly  with  the  public.  Of 
ing  and  Mining  Co.,  of  San  Francisco,  course  they  cannot  have  any  damages, 
Californiay  The  court  said :  "  To  cor-  or  accounting  for  things  done  by  the 
rect  the  misstatement  of  the  label,  respondent  while  they  were  themselves 
complainant,  since  the  commencement  offending;  but  if  they  are  now  them- 
of  the  action,  has  attached  a  circular  selves  doing  equity,  they  may  ask  the 
label  to  the  top  of  the  can,  stating  that  court  to  require  the  respondent  to  do 
the  salmon  is  packed  by  it  as  assignee  equity  also." 

of  the  Aleutian  Islands  Fishing  &  Min-  In  Seabury  v,  Grosvenor,  14  Blatchi 
ing  Company'.  I  do  not  think  this  cures  (U.  S.)  262,  plaintiffs,  proprietors  of 
the  defect  of  the  original  label.  It  is  the  ^  Benson's  Capcine  Plaster/'  had  ad- 
facts  which  existed  before  the  suit  was  vertised  it  as  a  recognized  medicine,  of 
brought  which  make  the  cause  of  action  wonderful  curative  power.  In  refus- 
and  entitle  to  relief."  ing  to  grant  protection,  the  court,  by 

In  Symonds  v,  }ones,  82  Me.  302,  Blatchford,  J.,  said :  "  The  evidence  is 
defendant,  Jones,  assigned  the  good-  clear  that  the  plaintiffs  were  systeroat- 
will  of  his  business  and  trade- marks  to  ically  and  knowingly  carrying  on  a 
the  complainant  company,  continuing  fraudulent  trade.  Although  they  may 
some  time  in  their  employ,  but  sub-  have  omitted  the  fraudulent  and  decep- 
sequently  leaving,  and  again  beginning  tive  and  untrue  language  from  their 
the  use  of  the  trade-marks.  Suit  was  circulars,  before  this  suit  was  corn- 
brought  to  restrain  him.  The  defense  menced,  yet  if  they  have  any  property 
was,  misrepresentation  as  to  manufac-  in  the  trade-mark  which  they  claim  the 
urer  on  part  of  plaintiff.  Emery,  title  to,  they  acquired  such  property 
J.,  said  :  **  The  facts  do  show  that  by  the  use,  for  a  considerable  time,  of 
the  limited  company  .  .  .  used  such  language  in  the  circulars  which 
the  *  red '  or  *  yellow '  labels  more  or  accompanied  the  articles  they  sold,  and 
less  without  change  up  to  1885,  when  in  respect  of  which  the  trade-mark  is 
the  latter  company  printed  across  the  claimed.  .  .  .  Courts  of  equity  re- 
face  of  such  of  these  labels  as  it  did  fuse  to  interfere  in  behalf  of  persons 
use,  the  words*  Winslow  Packing  Com-  who  claim  property  in  a  trade-mark, 
pany,  successor  to.'  Such  use  of  the  acquired  by  advertising  their  wares 
labels,  without  words  indicating  that  under  such  representations  as  those 
Jones  had  personally  left  the  business,  above  cited,  if  they  are  false.  It  is 
and  indicating  a  change  of  ownership,  shown  that  there  is  no  such  article  as 
would  evidently  mislead  the  public  as  capcine  known  in  chemistry,  or  medi- 
to  the  manufacturer  of  the  goods,  and  cine,  or  otherwise.  The  authorities 
hence  should  not  receive  protection  are  clear  that,  in  a  case  of  this  descrip- 
from  the  court.  It  would  wrong  Jones,  tion,  a  plaintifjf  loses  his  right  to  claim 
as  well  as  the  public.  Stachelberg  v.  the  assistance  of  a  court  of  equity. 
Ponce,  23  Fed.  Rep.  430;  128  U.  S.  Lee  v,  Haley,  L.  R.,  5  Ch.  App.  59; 
686 ;  Manhattan  Medicine  Co.  t^.  Wood,  Leather  Cloth   Co.  v,    American 
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Xn.  Pbogeditbe  —  1.  Jnritdiotion  —  a.  Of  Law  and  Equity. 
—  The  jurisdiction  of  the  courts  of  law  and  equity  to  award 
damages  for  the  infringement  of  a  trade-mark,  and  to  enjoin  its 
wrongful  use,  has  been  recognized  by  the  courts  of  England 
and  the  United  States  for  several  hundred  years.  The  early 
English  practice  required  proof  of  title  and  infringement  at 
law,  before  an  injunction  would  issue,  but  with  the  general  devel- 
opment of  the  jurisdiction  of  equity,  the  right  of  the  chancery 
court  to  inquire  into  the  whole  case  primarily  and  grant  imme- 
diate and  adequate  relief  was  recognized ;  and  it  has  never  been 
doubted  in  the  United  States.^     In  addition  to  the  common-law 

Leather  Cloth    Co.,  4    De    G.   J.  &,  ther  said:  "The  jurisdiction  of  chancery 

S.  1 42 ."  to  restrain  the  use  of  a  trade-mark,  with- 

1.  In  a  suit  in  the  United  States  cir-  out  the  consent  of  the  proprietor,  was 

cuit  court,  Eastern  District  of  Louisi*  first  recognized  at  a  later  day.     In  1742 

ana,  to  restrain  the  infringement  of  a  Lord  Hardwicke  denied  it  (Blanchard 

trade-mark,  Billings,  D.  }.,  said :  '*  It  is  v.  Hill,  2  Atk.  484),  but  within  the  last 

urged   that  since   the   decision  of  the  fifty  years  it  has  been  repeatedly  exer- 

Trade-mark  Cases,  100  U.  S.  82,  this  cised  in  England  and  in  this  country, 

court  can  derive  no  jurisdiction  from  I  have  not  found  an  American  case  de- 

the    United  States  statute  concerning  nying  it.     It  has  been  expressly  held 

trade-marks,  and    therefore    that    the  that  the  right  to  the  exclusive  use  of  a 

equity  jurisdiction  can  exist  only   in  trade-mark,  when  statutes  exist  regu- 

case  of  fraud  upon,  and  intended  deceit  lating  and  protecting  it,  does   not  de- 

of,  the  public  by  the  defendants,  which  pend  upon  such  statutes.    Derringer  v, 

the  solicitor  urges  are  wanting  upon  Plate,  29  Cal.  292;  Filley  v,  Fassett,  44 

the  proofs  in  this  case.    The  first  prop-  Mo.i73;iooAm.Dec.  275.    .    .    .     We 

osition  is  correct.    But  the  jurisdiction  may  express  with  equal  positiveness  the 

of  the  court  is  derived  from  the  citizen-  conviction  that  the  rule  is  firmly  settled 

ship  of  the  parties,  the  complainants  that  chancery  will,  in  a  proper  case,  by 

being  citizens  of  the  State  of  Missouri,  injunction,  protect  the  proprietor  of  a 

and  the  defendants   being  citizens  of  trade-mark  in  its  exclusive  use.    Chan- 

Louisiana,    The  equity  jurisdiction  of  eery  affords  protection  to  the  exclusive 

these  trade-mark  cases  is  founded  upon  use  of  a  trade -mark  upon  the  ground  of 

a  long  line  of  English  and  American  the  injury  sustained  by  the  proprietor 

cases,  even  when  &e  rights  of  the  par-  when  it  is  appropriated  by  another,  and 

ties  are  to  be  determined  entirely  by  of  the  fraud  and  deception  practiced 

the  written  and  unwritten  laws  of  the  upon  the  public.    .    .    .    Chancery  will 

states.      See   Trade-Mark  Cases,   100  restrain  the  injury  to  the  trader  and 

U.  S.  82."    Battle  v,  Finlay,  50  Fed.  public  by  such  fraudulent  acts.** 
Rep.  106.  In  U.  S.  v.  Roche,  i    McCrary   (U. 

In  Shaver  v.  Shaver,  54  Iowa  208;  S.)  385,  defendant  was  ordered  to  show 

37  Am.  Rep.  194,  Beck,  J.,  said  :  *'  For  cause  why  he  should  not  be  proceeded 

three  hundred  years  the  common  law  against  for  violating  a  decree  of  the 

has  recognized  the  right  of  a  proprietor  circuit  court  restraining  him  from  in- 

of  a  trade -mark  to  its  exclusive  use,  and  fringing  a    certain   trade-mark.     Mc- 

has  awarded  damages  for  the  depriva-  Crary,  C.  J.,  said:  **In  answer  to  this 

tion  of  such  use.     Southern  t\  How,  rule,  it  is  suggested  that  the   Supreme 

Popham    144.      The    right    has   been.  Court  of  the  United  States  having,  in 

without    interruption,  recognized   and  the  recent  cases  of  U.  S.  t\  Steftens, 

protected  by  the  courts  of  ^ff^/dziKf  and  100  U.  S.  82,  and   U.  S.  v.  Johnson, 

the  United  States  from  that  day  to  the  100  U.  S.  82,  held  the  existing  congres- 

present,  in  the  absence  of  statutes  de-  sional    legislation    on    the    subject  of 

ckiring  the  existence  of  such  right,  or  trade -marks  to  be  unconstitutional  and 

providing  regulations  for  its  exercise,  void,   the  decree  of  injunction  above 

and  remedies  for  its  deprivation.   Many  mentioned  is  a  nullity  and  the  defend- 

cases  involving  the  subject  have  been  ant  is   not  bound  to  obej'   it.     Upon 

decided  by  the  courts."    The  judge  fur-  looking  into  the  record,  we  find  that  the 
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injunction  suit  was  not  a  proceeding  the  ground  that  a  party  shall  not  be 
instituted  under  the  statute,  but  a  bill  permitted  to  sell  his  own  goods  as  the 
in  chancery  brought  to  protect  and  en-  goods  of  another;  and,  therefore,  he 
force  the  plaintifi's  exclusive  right  of  will  not  be  allowed  to  use  the  names, 
property  in  their  trade-mark,  as  that  marks,  letters,  or  other  indicia  of  an- 
right  exists  at  common  law.  In  the  other,  by  which  he  may  pass  off  his 
opinion  of  the  supreme  court  above  re-  own  goods  to  purchasers  as  the  manu- 
ferred  to  it  is  said  :  *  The  right  to  adopt  facture  of  another.'^ 
and  use  a  symbol  or  a  device  to  dis-  In  Wolfe  xk  Barnett,  24  La.  Ann.  97 
tinguish  the  goods  or  property  made  or  (appeal  from  trial  by  jury),  Howe,  J. 
sold  by  the  person  whose  mark  it  is,  to  (quoting  from  Upton  on  Trade-Marks, 
the  exclusion  of  use  by  all  other  per-  p.  97),  said  :  "  The  honest,  skillful  and 
sons,  has  been  long  recognized  by  the  industrious  manufacturer  or  enterpris- 
common  law  and  the  chancery  courts  of  ing  merchant,  who  has  produced  or 
England  and  of  this  country,  and  by  brought  into  the  market  an  article  of 
the  statutes  of  some  of  the  states.  It  is  use  or  consumption,  that  has  found 
a  property  right,  for  the  violation  of  favor  with  the  public,  and  who,  by  af- 
which,  damages  may  be  recovered  in  an  fixing  to  it  some  name,  mark,  device 
action  at  law,  and  the  continued  viola-  or  symbol,  which  serves  to  distinguish 
tion  of  it  will  be  enjoined  by  a  court  of  it  as  his,  and  to  distinguish  it  from  all 
equity,  with  compensation  for  past  in-  others,  has  furnished  his  individual 
fringement.  This  exclusive  right  was  guaranty  and  assurance  of  the  quality 
not  created  by  the  act  of  Congress,  and  and  integrity  of  the  manufacture,  shall 
does  not  now  depend  upon  it  for  its  en-  receive  the  first  reward  of  his  honesty, 
forcement.  The  whole  system  of  trade-  skill,  industry  or  enterprise ;  and  shall 
mark  property  and  the  civil  remedies  in  no  manner  and  to  no  extent  be  de- 
for  its  protection  existed  long  anterior  prived  of  the  same  by  another,  who,  to 
to  that  act,  and  have  remained  in  full  that  end,  appropriates  and  applies  to 
force  since  its  passage.  These  proposi-  his  productions  the  same  or  a  colorable 
tions  are  so  well  understood  as  to  re-  imitation  of  the  same  name,  mark,  de- 
quire  neither  the  citation  of  authorities  vice,  or  symbol,  so  that  the  public  are, 
nor  an  elaborate  argument  to  prove  or  may  be,  deceived  or  misled  into  the 
them.'  It  follows  beyond  all  doubt  purchase  of  the  productions  of  one, 
that  the  validity  of  the  decree  hereto-  supposing  them  to  be  those  of  the 
fore  rendered  against  the  defendant  is  other." 

in  no  wise  affected  by  the  decision  of  Plaintiff  was  the  proprietor  of 
the  supreme  court  holding  the  trade-  "  Charter  Oak  "  stoves,  and  R.  &  Co., 
mark  legislation  of  Congress  to  be  un-  apparently  the  real  defendants,  regis- 
constitutional."  tered,  under  the  state  statute,  the  same 
In  McLean  v.  Fleming,  96  U.  S.  245,  trade-mark  for  stoves,  claiming  thereby 
Clifford,  J.,  said  :  "  Protection  for  law-  the  exclusive  right  thereto.  Currier, 
ful  trade-marks  may  be  obtained  by  J.,  said  :  *'  A  glance  at  the  statute,  how- 
individuals,  firms,  or  corporations  en-  ever,  shows  that  it  was  intended  for  no 
titled  to  the  same,  if  they  comply  with  such  purpose.  It  was  not  designed  in 
the  requirements  prescribed  by  the  the  slightest  particular  to  weaken  or 
act  of  Congress.  .  .  .  Equity' gives  abridge  any  existing  rights,  or  anj'  fu- 
relief  in  such  a  case,  upon  the  ground  ture  right,  to  a  trade-mark  which 
that  one  man  is  not  allowed  to  offer  might  be  acquired  in  the  usual  way,  or 
his  goods  for  sale,  representing  them  to  legalize,  in  any  form  or  measure, 
to  be  the  manufacture  of  another  trader  piracy  in  trade- marks.  Property  in  a 
in  the  same  commodity.  .  .  .  Every-  trade -mark  is  acquired  at  common  law 
where  courts  of  justice  proceed  upon  only  by  appropriation  and  use,  and 
the  ground  that  a  party  has  a  valuable  then  only  of  such  names,  words,  and 
interest  in  the  good-will  of  his  trade,  devices  as  may  be  held  to  be  adapted  to 
and  In  the  labels  or  trade-mark  which  point  out  the  true  source  and  origin  of 
he  adopts  to  enlarge  and  perpetuate  it.  the  goods  to  which  such  marks  are  ap- 
Hence  it  is  held  that  he,  as  proprietor,  plied.  .  .  .  The  statute  has  no  ap- 
is entitled  to  protection  as  against  one  plication  to  the  facts  of  the  present 
who  attempts  to  deprive  him  of  the  litigation."  Ftlley  v.  Fassett,  44  Mb. 
benefits  resulting  from  the  same,  by  168;  100  Am.  Dec.  275. 
using  his  labels  and  trade-mark  with-  In  Derringer  7>.  Plate,  29  Cal.  293, 
out  his  consent  and  authority.  .  .  .  Rhodes,  J.,  said  :  **  At  common  law  the 
Chancery  protects  trade-marks  upon  remedies   for  invasions  of  trade-mark 
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remedies,  a  statute  exists  in  England  requiring  registration  of 
trade-marks,  and  creating  adequate  criminal  remedies  for  infringe- 
ment* In  the  United  States,  a  national  registration  act  was 
passed  in  1881,*  and  many  of  the  states  have  statutes  creating 
criminal  remedies  for  the  infringement  of  trade-marks.' 
b.  Of  United  States  Courts. — The   United  States  courts 

have  all  the  jurisdiction  of  common-law  courts  of  law  and  equity 
in  controversies  between  citizens  of  different  states,  or  between 
citizens  of  a  foreign  nation  and  those  of  the  United  States,^ 
They  are  also  given  special  jurisdiction  of  controversies  between 
citizens  of  the  same  state,  where  the  controversy  arises  out  of  the 
infringement  of  a  trade-mark  legally  registered  under  the  Trade- 
Mark  Registration  Act  of  1881,  21  Stat,  at  Large,  ch.  138, 
where  the  goods  of  the  defendant  in  controversy,  bearing  the 

property  were  an  action  at  law  for  the  which  is  wanting  on  the  present  oc- 

recovery  of  damages,  and  an  injunc-  casion.'* 

lion,  in  which  case  pecuniary  compen-  In  Kinahan  v.  Bolton,  15  Ir.  Eq.  N.  S. 
sation  might  be  incidentally  awarded.  75,  suit  was  brought  to  restrain  an  in- 
Several  of  the  states  have,  by  statute,  fringement  of  a  trade-mark.  The  Liord 
added  a  criminal  prosecution  as  a  fur-  Chancellor  said :  ''  In  such  suits,  in 
ther  remedy  or  protection.  The  reme-  order  to  found  the  jurisdiction  of  this 
dies  at  common  law  are  still  left  by  our  court,  there  must  be  established,  first, 
statute  in  those  cases  where  the  trade-  the  existence  of  the  trade-mark ;  next, 
mark  has  not  been  registered  according  the  fact  of  an  imitation,  whether  a 
to  the  act,  for  not  only  is  the  right  of  direct  imitation,  or  one  with  such  van- 
property  recognized  and  affirmed  as  it  ations  that  the  court  must  regard  them 
existed  at  common  law,  and  the  com-  as  merely  colorable ;  and  thirdly,  the 
mon-law  remedies  are  not  taken  away,  fact  that  the  imitations  were  made  with- 
but  the  protection  afforded  by  suits  at  out  license,  or  anything  that  this  court 
law  and  bills  for  injunctions  is  express-  could  regard  as  acquiescence  in  their 
ly    conceded.     These    provisions   add  use." 

nothing  to  the  rights  previously  pos-  In  Barrows  v.  Knight,  6  R.  I.  434; 
sessed  by  the  owner  of  the  trade-mark,  78  Am.  Dec.  452,  Ames,  C.  J.,  said: 
and  are  only  in  affirmance  of  the  com-  **  It  never  could  have  been  a  question 
mon  law.  But  he  does  not  have  the  that  a  designed  imitation  by  the  de- 
aid  of  a  criminal  prosecution  for  his  fendant  of  a  trade-mark  of  the  plaintiff, 
protection.  On  the  other  hand,  those  whereby  the  former  fraudulently  passed 
owning  trade-marks,  who  have  filed  ofi"  his  goods  in  the  market  as  goods 
their  claims  and  affidavits  and  paid  the  manufactured  by  the  latter  and  to  his 
fees,  have  the  protection  according  to  injury,  would  support  an  action.  In- 
the  other  class  of  cases,  and  have  also  deed,  such  a  concurrence  of  fraud  and 
that  arising  from  the  criminal  prosecu-  injury  constitutes  the  most  flagrant 
tions,  with  penalties,  upon  conviction,  form  of  this  species  of  wrong;  and  this 
of  more  than  usual  severity.**  court  can  with  no  justice  be  said  to 
In  Mc Andrew  v.  Bassett,  4  De  G.  J.  have  intimated  the  contrarv,  when  it 
&  S.  380,  the  Lord  Chancellor  said:  recognized  in  Davis  v.  Kendall,  2  R.  I. 
"  It  is  impossible  to  say  that  a  case  so  570,  that  equity  would  restrain  the  in- 
circumatanced  has  not  all  the  elements  vasion  of  a  trade-mark  as  well  when 
of  a  case  which  requires  the  interposi-  the  consequence  of  mistake,  as  when 
tion  of  this  court.  There  is  the  delib-  contrived  of  fraud." 
erate  imitation  of  a  mark  previously  ex-  1.  Merchandise  Marks  Act,  1887, 50- 
isting    in   the  market.     The  thing  is  51  Vic,  ch.  28. 

done  in  order  that  the  rival  article  of  2.  21    U.  S.  Stat,  at  Large  502,  ch. 

the    defendants*    manufacture  may  be  138  (March  3,  1881). 

brought  into  the  market  in  competition  8.  See  supra y  this  title.  Registration 

with  that  which  is  already  there.  There  of  Trade' Marks  Under  United  States 

is  nothing,  in  a  word,  which  is  neces-  Statutes — State  Statutes, 

sary  for  the  interposition  of  the  court  4.  Blake  v.  McKim,  103  U.  S.  336. 
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registered  trade-mark  unlawfully,  are  intended  to  be  transported 
abroad.  The  jurisdiction  is  based  upon  interference  with  plain- 
tiff 's  foreign  commerce,  and  the  United  States  courts  have  no 

jurisdiction,  unless  the  wrongful  use  of  the  registered  trade-mark 
be  proven  to  have  occurred  beyond  the  United  States  or  in  trade 
with  an  Indian  tribe.*     The  acts  of  Congress  of  1870  and  1876, 

1.  In  Gravelej  v,  Graveley,  42  Fed.  is  well  taken,  and  the  decree  is  accord- 
Rep.  265,  Bond,  J.,  said:  *' If  it  bead-  ingly  reversed/' 

mitted  that  the  complainants  are  en-  In  Schumachers.  Schwencke,  26 Fed. 
titled  to  the  exclusive  use  of  the  trade-  Rep.  818,  suit  was  brought  to  restr'ain 
marks  mentioned  in  the  bill  otherwise  an  infringement  of  a  registered  trade- 
than  by  act  of  Congress — ^a  matter  mark.  Both  parties  were  citizens  of  the 
which,  m  our  view  of  the  case,  it  is  not  samestate.  Wheeler,J.,said:"Thecourts 
necessary  to  determine — and  that  the  of  the  6^fff7«</6V<i/0j  have  no  jurisdiction 
defendants  have  used  them  upon  to-  of  suits  like  this,  unless  it  is  given  bj 
bacco  of  their  manufacture  without  the  statute  under  which  the  trade-mark  was 
consent  of  the  complainants,  they  do  registered.  Trade -Mark  Cases,  100  U. 
not  derive  that  right  of  exclusive  use  S.  82;  Luyties  v.  Hollender,  21  Fed. 
from  any  statute  of  the  United  States,  Rep.  281.  That  statute  limits  the  juris- 
Their  right,  under  the  laws  of  the  diction  under  it  so  that  it  is  not  con- 
United  States^  is  the  right  to  use  these  ferred,  'unless  the  trade-mark  in  con- 
registered  trade-marks  in  foreign  com-  troversy  is  used  on  goods  intended  to  be 
merce.  Act  March  3d,  1881  (21  U.  S.  transported  to  a  foreign  country,  or  in 
Stat,  at  Large  502).  The  bill  in  this  case  lawful  commercial  intercourse  with  an 
nowhere  asserts  that  the  defendants  Indian  tribe.'  It  seems  to  be  under- 
have  used  these  registered  trade-marks  stood  by  the  orator's  counsel  that  juris- 
in  foreign  commerce,  nor  does  the  dictionls  given  if  the  trade-mark  is  used 
proof  show  a  single  instance  of  such  a  by  the  orator  in  foreign  commerce,  or 
use  on  their  part.  Under  these  circum-  upon  goods  intended  to  be  transported 
stances,  since  the  parties  to  the  suit  are  to  a  foreign  country.  But  the  author- 
citizens  of  the  same  state,  and  since  the  ity  of  Congress  over  this  subject  arises 
only  right  guaranteed  to  complainants  from  the  power  to  regulate  commerce, 
by  the  laws  of  the  United  States  is  the  and  does  not  extend  to  the  protection 
right  to  use  exclusively  their  registered  of  trade-marks  within  a  state.  Trade- 
trade-marks  in  foreign  commerce,  Mark  Cases,  too  U.  S.  82.  The  orator 
which  right  it  is  not  alleged  the  de-  may  have  a  valid  trade-mark,  and  an 
fendants  have  infringed*  it  seems  the  exclusive  right  to  its  use  in  New  Tork; 
court  is  without  jurisdiction  in  the  but,  if  so,  his  rights  in  that  respect  do 
matter.  The  complainants  may  be  en-  not  rest  upon  the  laws  of  the  United 
titled  to  the  exclusive  use  of  these  regis-  States.  The  registration  under  the 
tered  trade-marks  at  common  law,  or  statute  only  confers  a  right  to  it  in  for- 
under  some  state  statute,  and,  if  tliey  eign  commerce,  and  a  claim  for  infringe- 
were  citizens  of  different  states,  might  ment,  or  to  be  protected  against 
possibly  file  this  bill  here ;  but,  under  infringement,  cannot  arise  under  the 
the  state  of  facts  above  set  forth,  we  constitution  or  law  of  the  ^ivi/tf^^/a/ef. 
think  the  bill  must  be  dismissed  for  want  unless  the  Infringement  is  upon  the 
of  jurisdiction,  and  it  is  so  ordered."  right  to  use  It  in  foreign  commerce, 

In  Ryder  v.  Holt,  ia8  U.  S.  525 ;  Cox  which  can  only  be  by  using  the  trade- 
Man,  of  Trade-Mark  Cases  708,  Ful-  mark  without  right  in  such  commerce, 
ler,  C.  J.,  said:  **'  It  is  now  assigned  for  The  jurisdiction  Is  not  conferred  at  all 
error  that,  as  defendant  and  complain-  by  express  words  of  the  statute;  but 
ants  below  were  citizens  of  the  same  only  by  providing  a  mode  of  acquiring 
state,  and  the  bill  did  not  allege  that  a  right,  a  suit  for  the  invasion  of  which 
the  trade-mark  in  controversy  was  wouldarise  under  the  laws  of  the  6^iv /7a/ 
*used  on  goods  intended  to  be  trans-  States  within  the  act  of  1875.  The 
ported  to  a  foreign  country : '  Act  of  clause  quoted  from  is  restrictive  of  that 
March  3d,  i88t,  ch.  138^  (  11;  21  Stat,  jurisdiction.  .  .  .  This  court  ap- 
at  L.  502,  the  circuit  court  had  no  ju-  pears  to  be  without  jurisdiction  to  re- 
risdiction,  and  the  decree  must  be  re-  strain  the  use  which  is  alleged." 
versed  for  that  reason.    The  objection  In  Glen  Cove  Mfg.  Co.  v,  Ludeling, 
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creating  a  criminal  remedy  for  the  infringement  of  trade-marks, 
and  giving  the  United  States  courts  jurisdiction  of  such  cases, 
have  been  held  to  be  void,  in  that  they  were  so  framed  that  their 
provisions  were  applicable  to  all  commerce,  and  could  not  be 
confined  to  that  property  subject  to  the  control  of  Congress.* 

The  jurisdiction  depending  upon  difference  of  citizenship  is 
limited  to  cases  involving  $2,000  and  upwards,*  but  in  cases  based 
upon  the  registration  statute,  the  jurisdiction  is  independent  of 
the  amount  in  controversy.^  Suit  must  be  brought  in  the  dis- 
trict of  which  the  defendant  is  an  inhabitant,  and  in  the  case  of 
corporations,  in  the  state  of  its  organization.^ 

c.  Of  State  Courts. — The  courts  of  law  and  equity  of  the 
several  states  of  the  United  States  have  all  of  the  common-law 
jurisdiction  of  the  courts  of  law  and  equity  in  England,^  and  in 

32  Fed.  Rep.  823;  Cox*s  Man.  of  Trade-  remedies  pertaining  to  trade-marks, 
Mark  Cases  695,  Wallace,  J.,  said:  **  But  generally  depend  upon  the  laws  of  the 
both  parties  are  citizens  of  this  state,  state,  common  and  statutory,  and  not 
and  the  jurisdiction  invoked  is,  there-  upon  the  laws  of  the  United  States. 
fore,  founded  solely  on  the  act  of  Con-  Trade-Mark  Cases,  100  U.  S.  82.  The 
gress  for  the  protection  of  trade-marks,  laws  of  the  United  States  now  in  force, 
and  can  only  be  exercised  according  to  under  which  this  trade-mark  was  reg- 
the  statute  which  invests  the  court  with  istered,  relate  only  to  trade-marks 
authority  to  hear  the  controversy.  The  specially  used  in  commerce  with  for- 
complainant  is  here  upon  his  statutory  eign  nations,  or  with  the  Indian  tribes, 
title  to  enforce  his  statutory  rights  in  Act  of  March  3d,  i88x  (21  Stat,  at 
the  enjoyment  of  his  trade-marks,  and  Large,  ch.  137,  $  i).  They  are  partic- 
the  single  question  is,  therefore,  whether  ularly  restricted  so  as  not  to  give  cog- 
these  have  been  invaded.  If  the  de-  nizance  to  any  court  of  the  United 
fendant  has  appropriated  either  of  these  States  in  an  action  or  suit  between  citi- 
trade-marks,  the  complainant,  as  the  zens  of  the  same  state,  unless  the  trade - 
party  aggrieved,  by  the  language  of  the  mark  in  controversy  is  used  on  goods 
act  (section  7),  *  shall  have  his  remedy  intended  to  be  transported  to  a  foreign 
according  to  the  course  of  equity  to  en-  country,  or  in  lawful  commercial  inter- 
join  the  wrongful  use  of  such  trade-  course  with  an  Indian  tribe.  /</.,§  11.'* 
mark.'  .  .  .  The  defendant  insists  1.  Trade-Mark  Cases,  100  U.  S.  82. 
that  his  certificate  of  registry  is  a  de-  See  also  U.  S.  v.  Sohn,  39  Fed.  Rep. 
cision  of  the  commissioner  of  patents  775 ;  U.  S.  v,  Koch,  40  Fed.  Rep.  250 ; 
that  he  is  entitled  to  use  the  word  d\%o  infra^t\m\\t\^^  Criminal  Remedy. 
*  Maizharina,'  in  connection  with  his  8.  Symonds  v.  Greene,  28  Fed.  Rep. 
picture,  as  a  trade-mark,  notwithstand-  834,  U.  S.  Stat.  March  3d,  1887,  ch.  373 
ing  the  complainant's  trade-mark  is  the  (24  St.  at  Large,  p.  552),  as  corrected 
word  *Maizena;'  which  is  a  judicial  by  25  St. at  Large 434  (Aug.  13th,  1888). 
determination,  and  is  conclusive  as  be-  8.  21  U.  S.  Stat,  at  L.  502,  ch.  138 
tween  the  parties.  The  sufficient  answer  (March  3d,  1881). 

to  this  proposition  is  that  the  act  of  4.  U.  S.  Stat.  March  3d,  1887,  ch.  373 

Congress  makes  the  registration  of  a  (24  Stat,  at  L.,  p.  552),  as  corrected  by 

trade-mark  only  prima  facie  evidence  25  Stat,  at  L.  434  (Aug.  13th,  1888). 

of  ownership.     .     .     .    In  this  view,  the  6.  In  Small  t/.  Sanders,  118  Ind.  105, 

only  office  of  a  registration  is  to  confer  Elliott,  C.  J.,  said  :   ^  The  state  courts 

jurisdiction  upon  the  court  to  protect  a  have    jurisdiction    to   enjoin   a    party 

trade-mark    when    the  proprietor  has  from  infringing  the  trade-mark  of  a 

obtained  the  statutory  evidence  of  title,  competitor.    The  act  of  Coneress  as- 

and  the  only  function  of  the  commis-  suming  to  confer  exclusive  jurisdiction 

sioner  of  patents  is  to    determine  upon  the  federal  courts  in  trade- mark 

-whether  an  applicant  has  a  presump-  cases,  has  been  pronounced  unconstitu- 

tive  right  to  the  trade-mark."  tional.     U.  S.  v,  StefTens,  100  U.  S.  82; 

In  Luyties  v.  Hollender,  21  Fed.  Rep.  Leidersdorf  v.  Flint,  7  Cent.  L.  Jour. 

381,    Wheeler,   J.,   said  :  **  Rights  and  405  "  (13  Am.  L.  Rev.  390;  Cox's  Man. 
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addition  thereto,  in  many  states,  they  have  a  certain  criminal 
jurisdiction  conferred  by  local  statutes.^ 

d.  Criminal  Remedy. — In  1870,  Congress  passed  a  trade- 
mark registration  act.*  In  1876,  an  act  was  passed  providing  a 
criminal  remedy  for  the  infringement  of  trade-marks  registered 
under  the  acts  of  Congress.*  In  1 879,  the  act  of  1 870  was  declared 
void  by  the  Supreme  Court  of  the  United  StateSy^  and  the  court 
also  said  that  the  act  of  1876  fell  with  that  of  1870.  In  1881, 
Congress  passed  another  registration  act  in  accordance  with  the 
suggestions  of  the  supreme  court  in  the  decision  just  referred 
to.*     The  circuit  court  of  the  United  States^  following  the  obiter 

of  Trade-Mark  Cases  629).  <*  These  Indian  tribes.  Immediately  thereafter 
decisions  settle  the  question,  and,  be-  the  act  of  1881  was  passed  hy  Congress, 
yond  all  doubt,  settle  it  correctly,  providing  for  the  reg^istering  of  trade- 
since  Congress  has  no  more  power  to  marks  which  might  be  used  in  foreign 
deprive  the  state  courts  of  jurisdiction  commerce,  and  commerce  with  the 
in  trade-mark  cases  than  it  would  have  Indian  tribes.  It  did  not  re-enact  the 
to  deprive  them  of  power  to  decide  penal  statute  of  1876,  and  the  act  of 
controversies  concerning  any  other  1881  contains  no  direct  reference  to 
species  of  property.  A  trade-mark  is  that  penal  statute.  Now,  the  conten- 
not  within  the  provisions  of  the  fed-  tion  of  the  government  is,that  although 
eral  constitution  respecting  copyrights  the  act  of  1870  had  no  existence,  never 
and  patents."  had  any,  having  been  declared  beyond 

1.  See  infra^  this  title.  Criminal  thepowerofCongress,  and  although  by 
Remedy,  reason  of  that  fact  the  penal  statute  of 

2.  Act  of  July  8th,  1870, 16  Stat  at  L.  1876  had  nothing  upon  which  it  could 
198;  U.  S.  Rev.  St.,  §§  4937-4947-  operate,  yet  it  stood  as  a  valid  enact- 

8.  Act  of  Aug.  14th,  1876,  19  Stat,  ment,  suspended  in  operation  until  the 

at  L.  141.  act  of  1881,  providing  for  trade-mark 

4.  U.  S.  r.  Steffens,  100  U.  S.  82.  registration,  when  it  was  verified,  and 

6.  Act  of  March  3d,  1881,21  Stat,  at  became  an  act  imposing  penalties  for 

L.  502.  trespass  upon  rights  given  by  the  act 

6.  In  U.  S.  V.  Koch,  40  Fed.  Rep.  of  1881.  In  the  Trade-Mark  Cases,  Mr. 
250,  Brewer,  J.,  said  :  "  This  is  an  in-  Justice  Miller  closed  the  opinion  of  the 
dictment  under  the  trade-mark  stat-  court  with  some  reference  to  the  penal 
utes  of  the  United  States.  .  .  .  The  statute  of  1876,  and  his  language  is 
history  of  trade- mark  legislation  is  this:  this:  *  While  we  have,  in  our  references 
In  1870,  Congress  passed  a  statute  pro-  in  this  opinion  to  the  trade-mark  legis- 
viding  for  the  registration  of  trade-  lation  of  Cong^ss,  had  mainly  in  view 
marks — a  statute  general  in  its  opera-  the  act  of  1870,  and  the  civil  remedy 
tion.  In  1876,  it  passed  another  statute  which  that  act  provides,  it  was  because 
imposing  penalties  for  trespass  upon  the  criminal  offenses  described  in  the 
rights  obtained  by  the  registering  of  act  of  1876  are,  by  their  express  terms, 
trade-marks.  Under  those  statutes,  in-  solely  referable  to  frauds,  counterfeits, 
dictments  were  found,  and  on  a  certifi-  and  unlawful  use  of  trade-marks  which 
cate  of  division  of  opinion  between  the  were  registered  under  the  provisions  of 
district  and  circuit  judges,  cases  came  the  former  act.  If  that  act  is  uncon- 
to  the  supreme  court,  and  in  what  is  stitutional,  so  that  the  registration  un- 
known as  the  Trade-mark  Cases,  re-  der  it  confers  no  lawful  right,  then  the 
ported  in  100  U.  S.  82,  the  supreme  criminal  enactment  intended  to  protect 
court  decided  that  the  act  of  1870  was  that  right  falls  with  it.*  Now,  that  lan- 
beyond  the  power  of  Congress.  It  sug-  guage  is  general,  comprehensive,  and 
gested  in  the  opinion  that  under  the  if  taken  in  its  ordinary  meaning,  and  as 
*  commerce  clause,'  perhaps,  Congress  respecting  a  matter  then  rightfully  be- 
had  the  power  to  legislate  with  refer-  fore  and  rightfully  passed  upon  by  the 
ence  to  trade-marks  used  in  commerce  supreme  court,  it  is  a  decision  of  that 
between  this  country  and  foreign  na-  court  that  the  penal  act  of  1876  fell 
tions,  between  the  states,  and  with  the  with  the  civil  act  of  1870.    ...    It 
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would  not  be  doubted  that  if  an  act  In  U.  S.  v,  Braum,  U.  S.  v,  Sohn,  39 

were  passed  giving  a  statutory  right,  Fed.  Rep.  775»Thajer,J.,  said  :  **  These 

and  in  the  same  act  was  a  section  im-  are  indictments  under  section  i  of  the 

posing  penalties  for  trespass  thereupon,  act  of  Aug.  14th,  1876,  to  punish  coun- 

when  the  portion  of  the  act  giving  the  terfeiting  of  trade- marks  that  have  been 

right  fell,  the  whole  statute  would  fall,  registered  in  accordance  with  the  laws 

And  is  the  rule  any  different  when  the  of  the    United  States.    ,     .          The 

penal  provisions  are  in  an  independent  law  was  evidently  designed  to  punish 

statute  enacted  by  a  subsequent  legis-  those  who,  with  fraudulent  intent,  pi- 

lature?  Of  course,  statutes  having  ref-  rated  a  valid  trade-mark  which  has  been 

erence  to    the  same    subject-matter,  duly  registered    by  the  commissioner 

though  enacted  at  different  times,  are  of  patents.     If  a  person,  by  any  means, 

to  be  considered  as  in  pari  materia^  secures  the  registration  of  a  mark,  sym- 

and  this  is  thus  laid  down  by  Dwarris  bol,  word,  or  device,  claiming  it  to  be 

in  his  work  on  statutes  (Potter's  Dwar-  a  trade-mark,  which,  according  to  the 

ris'  Statutes),  p.  189:  '  It  is  therefore  rules  of  the  common  law,  is  not  a  valid 

an  established  rule  of  law  that  all  acts  trade-mark,  another  person  who  affixes 

in   pari  materia  are  to  be   taken  to-  the  same  mark,  symbol,  or  device  to  his 

gether  as  if  they  were  one  law ;  and  own  goods,  and  sells  them,  cannot  be 

they  are  directed  to  be  compared  in  punished  under  the  penal  statute  above 

the  construction  of  statutes,  because  quoted.    .     .    .     Admission  to  regis- 

they  are  considered  as  framed   upon  tration  under  the  act  of  March  3d,  1881, 

one  system,  and  having  one  object  in  is  merely  an  admission  on  the  part  of 

view  ; '  citing  certain  cases.    *•  If  one  the  government  that  the  applicant  for 

statute  prohibit  the  doing  a  thing,  and  registration  is  the  owner  of  a  valid 

another  statute    be  afterwards    made  trade-mark.    The  certificate  of  regis- 

whereby  a  forfeiture  is  inflicted  upon  tration  granted  by  the  commissioner  is 

the  person  doing  that  thing,  both  are  only  prima  facie  evidence  of  that  fact, 

considered  as  one  statute.*     Stradling  but  it  does  not  conclude  a  third  party. 

V,  Morgan,  i  Plow.  206.    That  fits  this  .           .     Necessarily,  therefore,  in   a 

case.     Where  the  right  is  created  by  criminal  proceeding  under  the    act  of 

one  statute,  and  the  penalty  inflicted  Aug.  14th,  i876,the  question  whether  the 

by  a  subsequen.   they  are  to  be  consid-  trade-mark  involved    (it  having  been 

ered   as  one    statute.    .    .    .    Again,  admitted  to  registration)  is  valid,  is  an 

when  the  act  of  1881  was  passed,  if  issuable  question.    .    .    .     An  indict- 

Congress  had   intended  that  penalty  ment  ought  to  allege  facts  showing  the 

should  be  imposed  for  a  trespass  upon  existence  of  a  valid  trade-mark,  as  well 

the  rights  conferred  by  that  statute,  or  as  the  fact  that  registration  has  been 

if  it  had  intended  that  the  act  of  1876  obtained,  inasmuch  as  the  registration 

should  be  revivified  and  operate  upon  does  not  create  a  trade-mark.    .    .    . 

the  act  of  1881,  it  was  very  easy  to  say  Without  such  averments,  a  criminal  of- 

so.   Its  silence  in  this  respect  is  cogent  fense  is  not  stated  with  sufficient  cer- 

evidence  that  it  did  not  understand  or  tainty.    It  is  claimed   by   defendants' 

intend  that  the  penal  statute  should  be  counsel  that  the  indictments  are  bad 

considered  a  part  of  present  and  valid  for  various  other  reasons,  and  among 

law.  And  that  assumption  is  strength-  the   number,   because  the   trade-mark 

ened  by  the  fact  that  it  had  before  it  lawof  July  8th,  1870,  was  void,  Congress 

for  consideration  this  passage  from  the  having  no  power  to  pass  such  a  law,  as 

opinion  of  the  supreme  court,  in  which  was  held  in  the  Trade- Mark  Cases,  100 

it  is  broadly  stated  that  the  act  of  1876  U.  S.  83,  and  because  at  the  time  of  the 

had  fallen  with  the  act  of  1870.  What-  enactment  of   the  penal  act  of   Aug. 

ever  may  be  true  as  to  the  full  meaning  14th,  1876,  under  which  the  indictments 

of  that  decision,  or  as  to  the  general  are  drawn,  there  was    nothing  upon 

power  of  Congress  to  impose  penalties  which  that  act  could  operate,  and  it 

for  trespasses  upon  rights  having  ho  was,  therefore,  nugatory,  and  remained 

existence,  it  had  before  it  the  general  inoperative,  even  after  the  passage  of 

affirmance  by  the  court  that  the  lawof  the  act  of  March  3d,  1881,  supra.     It  is 

1876  had   fallen,  and   it   must  be  as-  unnecessary,  however,  at  this  time  to 

sumed  that  if  it  meant  that  it  should  express    any    opinion  concerning   the 

stand  and  be  vivified,  or  that  any  pen-  novel  question  thus   raised,  as  the  in- 

alties  should  be  imposed  for  violations  dictments  must  be  held  bad  for  the  rea- 

of  the   lawof   18S1,   it  would   have  so  sons  heretofore  indicated.      Demurrer 

stated."  sustained." 
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dicta  of  the   supreme   court,  has  held   the  act  of   1876  to  be 
inoperative.* 

Most  of  the  states  have  statutes  which  provide  a  criminal 
remedy  for  the  infringement  of  trade-marks ;  some  limit  the  rem- 
edy to  trade-marks  registered  under  the  local  statute,  others 
do  not. 

2.  Parties—^.  Aliens  (as  Plaintiffs). — Recent  cases*  in  the 

1.  As  stated  in  the  text,  the  supreme  pendent  of  the  question  of  whether  the 
court  and  circuit  court  have  held  that  criminal  statute  was  void  or  valid, 
the  act  of  Aug.  14th,  1876,  is  void,  for  Hence,  anj  expressions  of  the  court  with 
the  reason  that  it  fell  with  the  act  of  reference  to  the  validity  of  the  act  of 
1870,  which  was  unconstitutional.  This  1876,  were  mere  dicta.  With  reference 
holding  is  based  upon  the  ground  that  to  the  second  objection,  we  would  say 
the  act  of  1870,  creating  the  right  to  that  no  intention  of  Congress  in  pass- 
register,  and  the  act  of  1876,  providing  a  ing  the  act  of  1881,  can  affect  the  ques- 
remedy  for  infringement  of  registered  tion,  for  the  reason  that  if  every  mem- 
trade- marks,  were  practically  one  stat-  ber  of  Congress  fully  believed,  when 
ute,  and  when  the  first  was  declared  the  act  of  iSi  was  passed,  that  the  act 
unconstitutional  the  sec6nd  fell  with  it.  of  1876  was  void,  and  omitted  to  re-en- 
We  are  unable  to  yield  an  assent  to  act  it  in  the  act  of  1881  intentionally,  no 
this  conclusion.  If  the  act  of  1870  such  intention  or  belief  on  the  part  of 
was  unconstitutional  and  void,  it  never  Congress  could  in  the  slightest  degree 
existed  as  a  valid  act  of  Congress,  and  affect  the  validity  of  the  act  of  1876.  If 
must ,  therefore  be  considered  as  never  it  was  valid  when  passed,  it  must  be 
having  been  passed.  This  leaves  the  valid  to-dav.  With  reference  to  the 
question  to  be  simply,  ^*.Had  Congress  third  question,  the  cases  indicate  that 
the  power  to  pass  the  act  of  1876,  en-  statutes  passed  under  similar  circum- 
tirely  independent  of  all  other  legisla-  stances  have  been  sustained.  See  Devar 
tion  ? "  This  power  has  never  been  529 ;  White  v,  Bost,  2  T.  R.  274.  Sus- 
questioned,  and  we  have  no  doubt  that  pension  of  an  act  is  not  a  repeal  of  it. 
Congress  had  such  power.  We  have  Brown  v,  Barry,  3  Dall.  (U.  S.)  364; 
no  doubt  that  if  the  act  of  1876  had  Bumside  v.  U.  S.,  7  Cranch  (U.  S.) 
been  passed  in  1882,  that  it  would  be  382;  Rogers  v,  Bradshaw,  20  Johns, 
held  to  be  entirely  valid.  The  objec-  (N.  Y.)  735;  Rex  v.  Losdale,  i  Burr, 
tions  to  the  act  of  1876  urged  by  the  447;  Williams  v,  Roughedge,  2  Burr, 
circuit  court  are  three:  First,  that  it  747;  U.  S.  v.  Gear,  3  How.  (U.S.)  120; 
has  been  held  invalid  by  the  supreme  Chew  Heoug  v,  U.  S.,  112  U.  S.  536; 
court.  Second^  that,  had  Congress  in-  Clay  Co.  v.  Society  for  Savings,  104 
tended  it  to  apply  to  the  act  of  1881,  U.  S.  579;  Red  Rock  v.  Henry,  106  U. 
they  would  have  said  so.  Thirds  an  S.  596;  Exp,  Crow  Dog,  109  U.  S. 
act  creating  a  remedy  cannot  be  sus-  556;  U.  S.  v.  Philbrick,  120  U.  S.  52. 
tained  independently  of  an  existing  See  Ellison  v,  Jackson  Water  Co^  12 
right  or  statute  creating  a  right.     With  Cal.  542. 

reference  to  the  first  objection,  it  maj'  2.  In    Richter  v.  Anchor    Remedy 

be  said  that  the  supreme  court  has  no  Co.,  52  Fed.  Rep.  455,  Acheson,  C.  ]., 

power  to  declare  a  law  void,  if  it  was  said  :  '*  We  do  not  perceive  any   basis 

clearly  within  the  power  of  Congress  for  the  claim  that,  independently  of  his 

to  enact  it;  and  further,  the  expressions  United  States  registrations,  the  plain- 

of  the  supreme  court  on  this  subject,  in  tiff  had  acquired,  as  against  the  defend- 

The  Trade-Mark  Cases  100  U.  S.  82,  ants,  a  common-law  right  to  the  exclu- 

are  in   the  nature  of  dicta,  for  while  sive  use  in  the    United  States  of  the 

the  cases  did  arise  on  indictments  un-  word  *  Anchor'  and  its  symbol,  in  con- 

der  this  act  of  1876,  the  act  expressly  nection  with  the  manufacture  and  sale 

creates  the  criminal  remedy  for  the  in-  of  medical  compounds.     As  we   have 

fringement  of   trade-marks  registered  seen,  prior  to  his  first  registration,  the 

under  the  statutes  of  the  United  States,  plaintiff  had  never  sold  in  the    United 

and  if  there  was  no  valid  statute,  as  the  States  any  of  his  medicines.     Nor  had 

court  held  to  be  the  case,  there  could  he  himself   made    any    importations 

be  no  valid  indictment,  entirely  inde-  thereof  before  that  registration.     Hav- 
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United  States  have  established  the  rule  that  a  foreigner,  who  has 
never  introduced  his  goods  or  conducted  trade  in  the  United 
States,  nor  used  his  trade-mark  in  connection  therewith,  no  matter 
how  extensive  his  trade-mark  rights  or  the  extent  of  his  trade 
abroad,  cannot  be  considered  as  having  any  common-law  trade- 
mark rights  in  the  United  States^  except  so  far  as  these  rights  may 
be  effected  by  the  International  Convention,  Article  8.*  An  alien, 
however,  who  has  sold  his  goods  and  used  his  trade-mark  in  the 
United  States,  enjoys  all  the  rights  of  the  citizens,  both  as  to  com- 
mon-law  rights  and  under  the  registration  statutes.'  The  English 
rule  at  common  law  was  different,  but  since  the  statutes  of  1875 

ing,  then,  no  trade  in  this  country,  we  right  at  common  law,  seems  to  be  clear, 

do  not  see  how  the  plaintiff  could  well  the  right  of  an  alien  friend   standing 

have  here  a  common-law  trade-mark.*'  upon  the   same   footing    as  that  of  a 

1.  ^  The  commercial  name  shall  be  subject." 

protected  in   all   the   countries   of  the  Taylor    -v.  Carpenter,  2    Woodb.  & 

union,  withctut  obligation  of    deposit,  M.  (U.  S.)    i,   was  an   action  on   the 

"whether  it  forms  part  or  not  of  a  trade  case,  brought  by  the  plaintiffs,  citizens 

or    commercial   mark.''     International  of  Great  Britain^  against  a  citizen  of 

Convention,  art.  8.     See  Vichy  Case,  Massachusetts,  for  imitating,  and  using 

Trade-Mark  Record,  August  16,  1893.  ^^    trade-marks  of  the   plaintiffs^  on 

2.  In  La  Croix  v.  May,  15  Fed.  Rep.  thread  of  the  defendant,  and  selling 
236,  Wallace,  J.,  said :  '*  The  fact  that  large  quantities  thereof.  Woodbury, 
complainant  is  an  alien  does  not  affect  J.,  said:  '*  The  first  inquiry  under  this 
his  right  of  property  in  a  trade-mark;  headis,  whether  the  subject-matter  here 
but  that  fact,  as  it  establishes  the  req-  is  one  over  which  this  court  has  juris - 
uisite  diversity  of  citizenship  between  diction,  and  can  be  prosecuted  here  at 
the  parties  to  confer  jurisdiction  upon  all  by  an  alien  friend.  Being  an  action 
this  (f.  e,  a  U.  S.  C5ir.  Ct.)  court,  is  for  a  tort  or  wrong  to  a  foreigner,  gives 
indispensable  to  the  cause  of  action  to  this  couVt  general  jurisdiction.  But 
alleged."  being  an  action  for  a  particular  kind  of 

State  V.  Gibbs,  56  Mo.  133,  was  an  wrong,  an  injurious  deceit  to  the  dam- 
indictment  under  the  Missouri  Act  ap-  age  of  the  plaintiffs,  practised  here, 
proved  Feb.  22d,  1870  (Adj.  Sess.  Acts  though  they  live  abroad,  is  said  to  give 
1870),  entitled,  **An  act  to  protect  mer-  them  no  cause  of  action.  ...  In 
chants  and  manufacturers  against  the  next  place,  in  this  country,  pro- 
counterfeit  trade-marks."  The  indict-  ceedings  have  been  sustained  in  favor 
ment  charged  the  defendant  with  hav-  of  aliens,  as  to  their  marks,  as  well  as 
ing  in  his  possession  a  brand  and  citizens,  holding  that  the  former  have 
printed  wrapper  for  the  purpose  of  all  the  rights  in  such  personal  matters 
using  the  same  upon  a  certain  article  here,  as  citizens  against  forgery  and 
made  by  the  defendant,  and  palming  deceit,  and  can  resort  to  this  court  for 
the  same  off  as  the  wares  of  Lea  &  Per-  their  protection.  .  .  .  Here  the 
rin,  of  the  city  of  London,  England,  wrong  was  committed,  and  the  defend- 
Wagner,  J.,  said:  "There  is  a  well-  ant  found  here.  .  .  .  I  am  not  satis- 
known  right  of  property  in  a  trade-  fied,  then,  that  the  judge  at  the  trial 
mark,  which  the  law  will  protect,  and  did  wrong  in  not  charging  on  this  point 
which  it  was  not  the  intention  of  the  as  desired  by  the  defendants.  The 
statute  fo  abridge.  The  citizens  of  cannibal  of  the  Fejees  may  sue  here 
foreign  states  will  be  protected  in  their  in  a  personal  action,  though  having  no 
rights  of  property  in  trade-marks  in  our  court  at  home  for  us  to  resort  to.  •  .  . 
courts,  the  same  as  our  own  citizens."  But  an  alien  is  not  now  regarded  as 

In  Davis  v.  Kennedy,  13  Grant  Ch.  *  the  outside  barbarian,'  he  is  considered 

(Up.  Can.)  523,  plaintiffs  were  citizens  in  China,  and  the  struggle  in   all  com- 

of  the  United  States  and  sued  Kennedy  mercial  countries  has  been  to  enlarge 

for    infringement    of    the    trade-mark  his  privileges  and   powers  as  to  all 

•'  Perry    Davis'  Painkiller."     Spragge,  matters  of  property  and  trade.     It  was 

V.    C,   said:  "Their   (the    plaintiffs')  one  of  the  grievances  of  Magna  Charta, 
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and  i883»  registration  is  necessary  to  support  an  action,^  except 
so  far  as  a  commercial  name  is  concerned,  which  is  protected  under 
Article  8,  of  the  International  Convention  of  which  Great  Britain 
is  a  member. 

as  well  as  the  Declaration  of  Independ-  those  rights  have  been  violated  bj  the 

ence,  that  the  naturalization  of  foreign-  defendant.  So  far  as  the  subject-matter 

ers  had  been  too  much  obstructed  (4  of  this  suit  is  concerned,  there  is  no 

Elliott's  Debates,  167).  .  .  .  The  difference  between  citizens  and  aliens.** 
progress  of  civilization  and  commerce,        1.  The  Collins  Co.,  of  Hartford,  Con- 

and  the  whole  character  of  our  civiliza-  necticut,  filed  a  bill  in  England  against 

tion  and  laws  are  more  and  more  friend-  Reeves,  charging  that  he  had  imitated 

\y  to  foreigners,  regarding  them  more  their  marks  on  edge  tools.    Stuart,  V. 

as  brethren  of  one  blood  and   origin  C,  said:  **  The  plaintiffs,  if  they  had  an 

and  hope  rather  than  barbarians  and  exclusive  right  to  the  use  of  the  trade - 

enemies.     .    .     .     Comity  and  courtesy  marks  in  question,  were  entitled  to  the 

are  due  to  all  friendly  strangers,  rather  protection  of  this  court  in  the  enjoy- 

than    imposition   or  pillage.      Taking  ment  of  such  use.    Though  they  were 

their  marks  and  using  them  as  and  for  aliens,  they  were  entitled  to  sue  in  this 

theirs,  to  their  damage,  is  like  preying  court  against  any  fraudulent  invasion 

on  a  visitor,  or  inhospitably  plundering  of  their  rights,  and  that  not  withstand- 

a  wreck  on  shore.    To  elevate  our  own  ing  the  tools  were  stamped  with  the 

character  as  a  nation  and  the  purity  of  marks,  the  fraudulent  use  of  which  was 

our  judicial  tribunals,  it  seems  to  me  we  complained  of,  were  not  usually   sold 

ought  to  go  as  far  in  the  redress  of  and  by  them  in  this  country."     Collins  Co. 

punishment  of  these  deceptions  as  can  v.  Reeves,  28  L.J.  Ch.  56;  4  Jur.  N. 

be  vindicated  on  any  sound  principle."  S.  865. 

See  Taylor  V.  Carpenter,  3  Story  Collins  Co.  v.  Biown,  3  K.  &J.  423; 
(U.  S.)  450,  where  there  was  a  bill  in  3  Jur.  N.  S.  929;  29  L.  T.  245,  was  a 
equity  for  an  injunction.  The  plaintiffs  suit  by  a  Connecticut  corporation 
were  subjects  of  Great  Britain,  and  against  a  subject  of  Great  Britain. 
alleged  that  the  defendant  had  man-  Wood,  V.  C,  said:  "The  point  raised 
ufactured  and  sold  thread  of  inferior  by  this  demurrer  depends  upon  the  quea- 
quality,  and  put  up  in  envelopes  re-  tion  whether  this  is  a  personal  right 
sembling  exactly  the  spools,  labels,  de-  or  not.  If  it  be  personal,  the  injured 
vices,  trade-marks  and  envelopes  used  party  may  obtain  a  remedy  against  the 
by  complainants.  Story,  J.,  said  :  "  But  defendant  in  the  country  where  he  re- 
in the  courts  of  the  United  States,  sides,  wherever  the  injury  may  have 
under  the  constitution  and  laws,  they  been  done.  The  complaint  is,  that  a 
are  entitled,  being  alien  friends,  to  the  fraud  has  been  committed  by  the  de- 
same  protection  of  their  rights  as  citi-  fendant  by  using  the  trade-mark  of  the 
zens.  There  is  no  pretense  to  say,  that  plaintiff,  and  thus  representing  that  the 
if  a  similar  false  imitation  and  use  of  goods  manufactured  by  himself  were 
the  labels  of  a  citizen  put  upon  his  own  manufactured  by  the  plaintiff.  .  .  . 
manufactured  articles,  had  been  de-  The  simple  question  in  these  cases  is, 
signedly  and  fraudulently  perpetrated  *  Has  the  plaintiff,  by  the  appropriation 
and  acted  upon,  it  would  not  have  been  of  a  particular  mark,  fixed  in  the  market 
an  invasion  of  his  rights,  for  which  our  where  his  goods  are  sold  a  conviction 
law  would  have  granted  ample  redress,  that  the  goods  so  marked  were  manu- 
There  is  no  difference  between  the  case  factured  by  him.^'  and  if  so,  and  if  no  one 
of  a  citizen  and  that  of  an  alien  friend,  else  has  been  in  the  habit  of  using  that 
where  his  rights  are  openly  violated."  mark,  another  man  has  not  the  right  to 

In  Taylor  t;.  Carpenter,  II  Paige  (N.  use   that  mark,  so  as   to  commit   the 

Y.)  296;  2  Sandf.  Ch.  (N.  Y.)  603;  fraudulent  act  of  palming  off  his  own 

42  Am.  Dec.  114,  the  Chancellor  said  :  goods  as  being  the  goods  of  the  person 

"The   fact   that  the  complainants  are  who  is  known  to  have  been  in  the  habit 

subjects  of   another  government,  and  of  using  it.    .    .    .     Ifamanhas  been 

that  the  defendant  is  a  citizen  of  the  in  the  habit  of  using  a  particular  mark 

United  States,  as  stated  in  the  answer,  for  his  goods  for  a  long  time,  during 

cannot  alter  the  rights  of  the  parties,  which  no  one  else  has  used  a  similar 

or    deprive    the  complainants    of  the  mark,  and  then  another  person  begins 

favorable  interposition  of  this  court,  if  to  use  the  same  mark,  that  can  only  be 
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b.  Vendors  (as  Defendants). — A  vendor  of  a  spurious  arti- 
cle, who  knows  it  to  be  spurious,  is  a  contributor  to  the  fraud,  and 
makes  himself  liable  to  an  action  for  an  injunction  ^nd  damages 
and  profits.  If  he  sells  it  to  another,  accompanied  by  the  state^ 
ment  that  it  is  spurious,  he  cannot  relieve  himself,  for  the  pur- 
chaser may  not  be  so  frank  when  he  comes  to  sell  the  article.^ 
But  even  ignorance  of  the  fact  that  an  article  is  spurious  will  not 
protect  a  vendor  against  an  injunction ;  if,  however,  he  stops  at 
once  upon  being  notified,  the  plaintiff  generally  cannot  recover 
costs.* 

-with  a  fraudulent  intent ;  and  an j  fraud  communicative  to  the  retail  merchants 

may  be  redressed  in  the  country  in  and  shopkeepers,  and  that  everj  one  of 

-which  it  is  committed,  whatever  may  the  latter  would  carefully  inform  every 

be  the  country  of  the  person  who  has  customer  who  bought  a  spool,  that  the 

been  defrauded."     See  alsq  Collins  Co.  thread  was  an  imitation  of  Coats',  made 

v.  Cohen,  3  K.  &  J.  428.  in  New  Jersey^  and  only  three  cord 

1.  In   Low  v.   Hart,  90  N.  Y.  457,  instead  of  six?    The  idea  is  preposter- 

Rapallo,  J.,  said  :  "  Although  the  proof  ous.    Trade-marks,  names,  labels,  etc., 

does  not  establish  an  infringement  by  are  not  forged,  counterfeited,  or  imi- 

the  defendant  to  any  great  extent,  yet  tated,  with  any  such  honest  design  or 

we  think  that  where  it  is  shown  that  a  expectation.    McGregor's  thread  was 

dealer  has  the  imitated  article  in  his  labeled  and  stamped  with  Coats'  name 

store,  and  offers  it  for  sale  as  genuine,  and  marks,  so  that  it  might  be  palmed 

even  though  but  a  single  sale  is  proved,  off  upon  the  customer  as  being  made 

that  is  sufficient  to  sustain  an  injunction  by  Coats,  and  every  man  who  sold  it, 

against  a  continuance  of  the  wrong,  whether  he  made  nve  per  cent,  or  fifty 

and  that  an  action  for  such  injunction  per  cent,  by  the  operation,  lent  himself 

-will   not  be  defeated  solely  on  the  to  the  perpetration  of  the  fraud." 

grround  that  on  the  day  it  is  brought.  The  plaintiff  Gout  had  been  accus- 

the  dealer  happens  not  to  have  any  of  tomed  to  manufacture  watches  for  the 

the  article  on  hand."  Turkish  market,  and  to  engrave  upon 

In  Coats  V.  Holbrook,  2  Sandf.  Ch.  the  inside  in  Turkish   characters   his 

(N.  Y.)  586,  the  Assistant  Vice-Chan-  name,  and    the  word  "  Pessendede," 

cellor  said:  '^  In  this  case  the  attempted  which  signifies  warranted  or  approved, 

imposition  upon  the  public  by  the  man-  The  defendant  afterwards  got  Messrs. 

ufacturer  of  the  simulated  article,  is  too  Parkinson  to  manufacture  watches  for 

barefaced  to  be   questioned.    The  de-  him,  on  which  there  were  engraved  in 

fendants    are    merely   vendors  of  the  Turkish  characters  the  words  **  Ralph 

spurious  goods,  and  they  suppose  that  Gout*'  and  **  Pessendede,"  which  thede- 

they  are,  on  various  grounds,  exempted  f endant    consigned  to  Constantinople, 

from  the  consequences  which  would  be  and  sold  there  to  the  prejudice  of  the 

visited  upon  the  manufacturer.    Thus  plaintiff's  trade.    The  vice  chancellor 

it  is  said  that  they  have  not  used  the  granted  an  injunction,  restraining  Ale- 

trade-marks  of  the  complainants;  that  ploghi  from  sending  or  permitting  to  go 

they  merely    sold   for    McGregor  on  to  Constantinople  and    Turkey^  or  to 

commission, in  the  usual  course  of  their  any  other  place,  and  from  selling  and 

business,  and   have    acted    in  perfect  disposing  of  any  watches  with  the  name 

good  faith.    .    .     .     Knowing  all  these  of   the    plaintiff   thereon    in   Turkish 

tbings,  they  sold  it,  and  so  far  as  they  characters,  or  any  watches  in  imitation 

could,  put  it  in  the  way  of  imposing  of    the  plaintiff's   watches.     Gout  v, 

upon  and  swindling  the  community.  Aleploghi,  6  Beav.  69,  n. 

But  it  is  said  that  upon  their  sale  to  the  8.  In  Moet  v.  Couston,  10  L.  T.  N. 

jobber,  by  whom  it  was  to  be  again  S.  395,  the  Master  of  the  Rolls  said  : 

sold  to  the  retailer,  the  defendants  told  **If  a  man  manufactures  goods  himself 

the  jobber,  truly,  that  it  was  an  imita-  and  puts  upon  them  the  trade-mark  of 

tion  of  Coats'  thread ;  in  short,   that  another,  though  he  may  not  know  to 

they  sold  it  as  a  spurious  article.    But  whom    that    trade- mark    belongs,    he 

what  then. ^    Did  they  imagine  that  the  must  at  least  know  that  he  has  himself 

jobber    would    be  equally   frank   and  no  right  to  the  mark.   That  knowledge 
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c.  Printers  of  Labels  and  Marks  (as  Defendants). — A 

trade-mark  owner  has  a  right  to  prohibit  any  act,  the  direct  pur- 
pose and  logical  result  of  which  is  to  enable  others  to  palm  off 
spurious  goods  on  the  public  as  and  for  his  goods.  A  printer  may 
be  enjoined  from  printing  and  selling  labels,  which  are  fraudulent 
copies  of  those  of  a  trade-mark  owner,  without  his  consent.* 

makes  him  liable  to  account  for  the  the  allegations  of  the  bill,  the  defend- 
profits  he  may  have  realized  by  his  ants  are  actively  engaged  in  assisting 
conduct.  But  if  a  man  buys  goods  third  persons  to  use  the  complainants* 
from  a  third  party,  believing  them  to  trade-mark  in  violation  of  their  rights, 
be  genuine,  while  m  fact  they  are  spuri-  The  mere  act  of  printing  and  selling  la- 
ous,  it  is  not  until  he  has  been  told  that  bels  in  imitation  of  the  complainants' 
they  are  so,  that  he  can  be  considered  might  be  innocent,  and  without  evi- 
to  be  guilty  of  any  fraud,  or  to  be  lia-  dence  of  an  illicit  purpose,  would  not  be 
ble  to  render  any  account.  In  the  pres-  a  violation  of  the  complainants'  rights, 
ent  case  the  plaintiffs  have  failed  to  es-  It  is  otherwise,  however,  when  this  is 
tablish  any  such  knowledge  on  the  done  with  the  obvious  purpose  of  en- 
part  of  the  defendants,  and  if,  on  the  abling  others  by  the  use  of  the  labels  to 
filing  of  the  bill,  the  defendants  had  of-  palm  off  their  goods  upon  the  public  as 
fered  the  plaintiffs  their  costs,  and  the  the  goods  of  the  complainants.'* 
plaintiffs  had  persevered  with  their  In  People  v.  Molins  (N.  Y.  Co.  Ct.), 
suit,  I  should  have  given  the  defendants  lo  N.  Y.  Supp.  130  (Ct.  Gen.  Sess.);  7 
their  subsequent  costs.  As  it  is,  how-  N.  Y.Crim.  Rev.  51,  defendant  was  in- 
ever,  the  plaintiffs  can  only  be  held  to  dieted  and  convicted  for  counterfeiting 
be  entitled  to  an  injunction."  a  trade- mark  by  printing  copies  of  the 

1.  Complainant,  who  was  a  manu-  labels  used  by  the  owners  of  the  trade- 

f  acturer  of  cigars,  and  a  member  of  the  mark,  and  also  putting  on  the  labels  the 

Cigarmakers'     International    Union  name  of  the  printer  of  the  original.   He 

of  America^  filed  a  bill  to  restrain  de-  was  found  in  possession  of  counterfeits 

fendants,     who    were    not     members  of  other  labels,  showing  his  knowledge 

thereof,  from  making  and  selling  coun-  of  the  fraudulent  use  to  which  the  labels 

terfeits  of  the   union  labels,  with  the  were  to  be  put.     See  charge  of  prestd- 

alleged  attempt  to  defraud  complain-  ing  judge  in  report  of  case, 

ant  and  the  public.     Thayer,  J.,  said :  In   Colman    v.   Crump,   70   N.    Y. 

'*  It  is  true  that  the  bill  does  not  show  573,    plaintiffs    had,  seventeen    years 

that  the  defendants  have  afBxed  any  of  before    the    bringing   of    the   action, 

the  spurious  labels  to  cigars  of  their  adopted,  and  from  that  time  used,  as 

own  manufacture,  or  that  they  have  their    trade-mark,  and  to  distinguish 

sold  any  cigars  bearing  the  counter-  mustard  of  their  manufacture  from  all 

felt  certificates  or  labels.     But  this  is  others  in  the  markets  of  this  country, 

not  important.  From  the  fact  that  they  as  well  as  other  parts  of  the  world, 

have   made  and   sold   spurious  labels  the  symbol  or  device  of  a  bull's  head ; 

and  advertised  them  for  sale  the  court  and  it  had  become  a  well-known  sign 

must  presume  that  defendants  intend  and  mark  of  their  mustard,  and   had 

that  they  shall  be  used  on  cigar  boxes  not  before  then  been  adopted  or  used 

by  the  persons  who  buy  them,  and  that  as  a  trade-mark  for  the  same  article 

they   manufacture   and  sell   them  for  of    merchandise  by   any  one.     Since 

that  purpose.    The  conduct  of  the  de-  the  year  i860,  defendant  had  been  en- 

fendants  is  equally  as  culpable  as  that  gaged  in  engraving,  printing,  and  sell- 

of  the   manufacturers  of  cigars   who  ing  labels  designed  and  intended   to 

buy  and  use  the  spurious  labels,  and  be  affixed  to  packages  of  mustard  for 

the  loss  which  complainant  sustains  by  sale  and  consumption,  not  the  prod- 

the  use  of  the   same  on  cigar  boxes  uct  or  manufacture  of   the  plaintiffs, 

is  as  directly  attributable  to  the  per-  All  the   labels  so  engraved,  printed, 

sons  who  make  and  sell*  the  counter-  and  sold  by  the  defendant  had  been 

feit  labels,  as  to  the  dealers  in  cigars  and   were   still   in   use   by  dealers  In 

who  buy  and  use  them."    Carson  v.  mustard  and  attached  to  mustard  other 

Ury,  39  Fed.  Rep.  777.  than  the  plaintiffs',  and  kept  for  sale 

In  Du  Kuyper  z\  Witteman,  23  Fed.  in  various  parts  of  the  United  States. 

Rep.  871,   Wallace,  J.,  said:    "Upon  The  court  found  the  following  con- 
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d.  Members  of  Unincorporated  Associations  (as  Plain- 
tiffs).— The  cases  are  about  equally  divided  with  reference  to 
the  right  of  the  members  of  an  unincorporated  association,  which 
is  not  itself  putting  on  the  market  a  vendible  commodity,  to 
acquire  a  trade-mark  and  enjoin  its  use  by  others.* 

elusions  of  law,  which  were  approved  members,  and  who  has  used  the  associa- 
on  appeal:  That  the  plaintiffs  are  tion  trade-mark  and  built  up  a  valuable 
entitled  to  the  exclusive  use  of  the  trade  thereby,  has  a  right  to  complain 
figure  of  a  bull's  head  as  a  trade-mark  of  a  rival  manufacturer  or  dealer  who 
on  labels  attached  to  mustard;  that  the  puts  the  same  class  of  merchandise  on 
engraving,  printing,  and  selling  of  the  market  bearing  the  association  trade- 
labels  by  the  defendant,  to  be  attached  mark  without  the  license  of  the  associa- 
te packages  of  mustard,  whether  put  tion,  and  thereby  injures  the  trade  of 
up  in  tins,  bottles,  or  otherwise  how-  his  rival.  It  is  doubtful,  however,  if 
soever,  are  violations  of  the  plaintiffs*  this  view  can  be  maintained,  for  since 
rights ;  that  the  plaintiffs  are  entitled  the  leading  case  of  New  York,  etc., 
to  a  perpetual  injunction  against  the  Cement  Co.  v,  Coplay  Cement  Co., 
defendant,  as  demanded  by  them  in  45  Fed.  Rep.  212,  a  trade- mark  own- 
their  complaint.  er,  to  maintain  an  action,   must  have 

In  Farina  v.  Silverlock,  i  K.  &  J.  an  exclusive  title  to  the  trade-mark. 
514;  3  £q.  Rep.  886;  34  L.  }.  Ch.  632,  It  might  be  said  that  the  general 
Page  wood,  V.  C,  said  :"  The  bill  does  association  had  the  exclusive  title, 
not  contain  a  distinct  statement  that  but  of  the  cases  which  have  been 
the  defendant  sold  the  labels  for  the  brought  by  such  associations,  the  well- 
purpose  there  mentioned,  but  only  considered*  ones  have  held  that  the  as- 
that  parties  purchased  them  for  sociation  and  its  members  could  not 
that  purpose.  But  if  it  be  stated  that  maintain  an  action,  because  they  are 
the  defendant  is  manufacturing  that  not  manufacturers  and  put  no  goods  on 
vrhich  is  known  to  be  the  trade-  the  market,  and  the  trade-mark  does  not 
mark  which  the  plaintiff  alone  has  the  and  cannot  point  to  the  origin  and 
right  to  use,  and  the  use  of  which  on  ownership  of  the  goods  upon  which  it 
the  goods  of  a  third  party  would  be  a  is  used.  The  goods  are  not  the  property 
fraud  upon  the  plaintiff;  and  that  the  of  the  association,  nor  are  they  sold  by 
defendant  is  selling  such  labels  to  any  it  or  its  members.  There  is  also  an- 
one  who  asks  for  them,  and  is  thus  other  reason  why  an  association,  such 
scattering  over  the  world  the  means  of  as  the  cigarmakers'  union,  should  not  be 
enablingpartiestocommit  frauds  upon  allowed  to  use  a  label.  It  would  ap- 
the  plaintiff,  and  that  such  frauds  have  pear  to  be  against  public  policy',  be- 
been  committed ;  that  is,  I  think,  a  cause  it  enables  the  members  of  the 
sufficient  averment  to  entitle  the  plain-  union  and  their  allied  trades  unions  to 
tiff  to  an  injunction.  The  ground  of  boycott  an  honest  and  equally  skillful 
the  jurisdiction  being  fraud,  if  the  de-  manufacturer  or  dealer,  by  instructing 
fendant  be  committing  fraud,  either  all  members  not  to  purchase  any  goods 
by  selling  goods  under  the  plaintiffs'  which  do  not  bear  the  union  label, 
trade-mark,  or  enabling  others  to  do  This  course  of  action  destroys  compe- 
so  by  distributing  the  means  of  doing  tition,  and  takes  an  unfair  ad  vantage  of 
so,  it  cannot  be  said  that  this  court  has  those  who  are  with  honesty  and  industry 
no  power  to  interfere  by  injunction  to  seeking  to  do  a  legitimate  business  in  a 
arrest  the  evil  at  its  source,  without  staple  article. 

compelling  the  plaintiff  to  wait  until  In  Bloete  v,  Simon,  19  Abb.  N.  Cas. 

the  whole  fraud  is  brought  to  a  com-  (N.  Y.)  88,  plaintiffs  were  members  of 

pletion  by  the  sale  of  the  goods."  cigarmakers'  unions  under  the  jurisdic- 

1.  It  has  been  held  that  the  individ-  tion  of  the  Cigarmakers'  International 

ual   members,  who  are  merely  work-  Union  of  America,     The   number   of 

men,  making  an   article   for  a  manu-  such  unions  in  America  exceeds  twen- 

facturer,  cannot  enforce  the  trade- mark  ty -six  thousand.    The  unions  are  vol- 

rights  of  the  association  in  which  they  untary  unincorporated  associations  of 

are  interested,  and  of  which  they  are  practical  cigarmakers.     The    plaintiffs 

members ;  but  that  a  manufacturer  who  sued  for  an  infringement  of  the  label 

is  a  member,  or   whose  workmen  are  by  Simon,  who  sold  cigars   not  made 
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by  the  members  of  the  union,  and  seem  to  go  with  the  first.  Trade-marb 
packed  in  boxes  bearing  a  label,  are  provided  for  by  the  act  of  Congress 
falsely  purporting  to  be  issued  by  the  of  July  8th,  1870.  Registration  is  made 
cigarmakers*  unions,  etc.  The  case  under  it  by  furnishing  a  statement,  to 
came  up  on  demurrer.  O'Grorman,  J.,  be  recorded  in  the  Patent  Office,  show- 
said  :**Theque8tion  is,*  Are  they  entitled  ing  the  names  of  the  parties  applying 
to  sue  on  their  own.behalf  and  that  of  for  the  registration,  with  their  resi* 
others?'  The  case  is  provided  for,  dences  and  places  of  business,  the  class 
either  by  section  1919  of  the  Code,  or  of  merchandise,  and  a  description  of  the 
by  sections  446  and  448.  It  is  pro-  goods  composing  the  class  by  which  the 
vided  in  section  448  that,  *  Of  the  par-  trade-mark  has  been  or  is  intended  to 
ties  to  an  action,  those  who  are  united  be  appropriated ;  together  with  a  de- 
in  interest  must  be  joined  as  plaintiffs  scription  of  the  trade-mark  and  fac-sim- 
or  defendants,  except  as  otherwise  pre-  iles  of  it.  This  provision  of  the  act 
scribed  in  this  act,  and  where  the  ques-  clearly  contemplates  an  actual  business 
tion  is  one  of  a  common  or  general  in-  conducted  by  the  person  or  persons 
terest  of  many  persons ;  or  where  the  named,  the  adoption  of  a  trade-mark 
persons,  who  might  be  made  parties,  in  that  business,  and  its  appropriation 
are  very  numerous,  and  it  may  be  im-  to  a  particular*'  class  of  merchandise" 
practicable  to  bring  them  all  before  the  produced  or  sold  by  the  parties  making 
court,  one  or  more  may  sue  or  defend  the  registration.'' 
for  the  benefit  of  all.' "  See  also  Strass-  In  Cigarmakers'  Protective  Union  r. 
er  V,  Moonelis,  55  N.  Y.  Super.  Ct.  Conhaim,  40  Minn.  243,  GilfiUan,  C. 
197,  and  People  v.  Fisher,  3  N.  Y.  J^  said:  '*  From  the  allegations  of  the 
Supp.  786;  50  Hun  (N.  Y.)  552.  complaint,  it  appears  that  cigarmakers 
In  Mc  Vey  v.  Brendel,  144  Pa.  St.  throughout  the  United  States^  amount- 
235,  Williams,  J.,  said  :  "  The  plaintiffs  ing  to  many  thousand  in  number,  have 
represent  neither  the  Cigarmakers'  In-  joined  themselves  into  local  assoda- 
ternational  Union,  the  alleged  owner  of  tions  called  '  local  unions,'  of  which  this 
the  label,  nor  Strasser,  the  officer  whose  plaintiff  is  one,  it  being  incorporated 
name  appears  on  it,  but  a  subordinate  for  the  purpose  of  such  association  or 
local  organization,  known  as  No.  126  union,  and  that  the  various  local  unions 
located  at  Ephrata,  Lancaster  County,  are  in  some  way  joined  tc^ether,  form- 
Pennsylvania,  No.  126  did  not  devise  or  ing  what  is  called,  *The  Cigarmakers* 
register  the  label,  and  does  not  claim  to  International  Union ;'  and  that  the 
own  it,  but  asserts  the  ownership  of  the  latter  and  the  state  or  local  unions 
international  organization,  to  which  it  have  devised  and  adopted  a  certain  sym- 
is  a  tributary.  .  .  .  The  plaintiffs  bol,  which  the  complainant  claims  to  be 
represent  Union  No.  126,  which  has  no  a  legal  trade- mark,  for  the  exclusive  use 
other  ownership  in  or  control  over  the  and  protection  of  the  cigarmakers  who 
International  Union's  label,  than  any  are  members  of  such  unions,  and  of 
others  of  the  hundreds  or  thousands  of  those  manufacturers  and  others  who 
subordinate  unions  scattered  over  the  employ  them.  .  .  .  We  gather  from 
United  States  and  the  Canadas»  If  it  the  complaint  that  anyone  joining  anj 
can  maintain  this  bill,  then  each  and  of  said  local  unions  thereby  acquires 
every  subordinate  union  can  do  the  the  right  to  use  the  device,  and  that 
same  thing,  although  no  one  of  these  his  right  continues  so  long  as  he  re- 
devised,  registered,  or  claims  to  own  mains  a  member  of  such  union.  .  .  • 
the  trade-mark;  and  may  prevent  its  In  other  words,  the  symbol  indicates 
use  by  workmen  and  in  shops  which,  only  that  the  person  using  it  is  one  of 
under  the  general  rules  of  the  interna-  the  many  thousand  members  of  the  ci- 
tional  body,  are  entitled  to  use  it.  But  garmakers'  union.  The  right  in  trade- 
we  are  not  disposed  to  impale  this  case  marks,  or  the  exclusive  right  to  use 
upon  what  may  be  thought  to  be  a  tech-  certain  symbols  or  devices  placed  upon 
nical  point.  On  the  other  hand,  we  goods  offered  for  sale,  is  propertj. 
will  consider  whether  the  International  Hence  the  law  affords  a  remedy  to  the 
Cigarmakers'  Union  is  a  trader,  owner  against  one  who  violates  the 
whether  the  label  in  question  is  a  trade-  right.  A  trade-mark  consists  of  a  word, 
mark.  .  .  .  The  organization  that  mark,  or  device,  adopted  by  a  manuftc- 
devised,  registered  and  owns  the  label  turer  or  vendor  to  distinguish  his  pro- 
is  neither  a  manufacturer  nor  dealer,  and  ductions  from  other  productions  of  the 
has  no  trade  in  which  a  trade-mark  can  same  article.  .  Apply  the 
be  used.     The  second  question  would  foregoing  definition  and  essential's  of  a 
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legal  trade-mark  to  the  facts  of  this  have  applied  their  mark  or  label  to  a 
case,  and  it  is  apparent  that  the  device  vendible  commodity,  of  which  they  are 
in  question  cannot  be  a  trade  ^mark,  and  the  owners,  or  in  which  they  trade,  and 
the  right  to  use,  as  such  right  is  shown  that  they  have  put  such  commodity, 
by  the  complaint,  is  not  property,  but  marked  with  their  mark,  on  the  market, 
a  mere  personal  privilege ;  or,  rather,  Such  application  and  user  constitute, 
the  use  of  it  on  cigars  is  only  an  ad-  according  to  the  established  law  on  this 
vertisement  of  the  fact  that  the  person  subject,  the  only  foundation  on  which  a 
using  it  is  a  member  of  one  of  the  cigar-  title  can  rest.  Without  them  it  is  im- 
makers*  unions.  .  .  .  It  is  only  to  possible  to  acquire  a  title/* 
indicate  membership  in  the  union.  Weener  v.  Bray  ton,  152  Mass.  101, 
.  .  .  It  is  true  the  members  of  the  was  an  action  for  an  infringement  of 
unions  are  all  engaged  in  the  same  a  label  of  the  International  Cigar- 
kind  of  business,  to  wit,  the  making  of  makers'  Union,  Deven8,J.,  said  :  "  We 
cigars.  But  they  are  not  engaged  in  are  of  opinion  that  the  label,  alleged  by 
business  together."  the  bill  in  the  case  at  bar  to  have  been 
In  Schneider  v,  Williams,  44  N.  J.  counterfeited,  cannot  be  treated  as  a 
Eq.  391,  Van  Fleet,  V.  C,  said:  **Thts  trade-mark.  However  disreputable 
actibn  is  brought  by  three  persons  as  and  dishonest  it  may  be  falsely  to  rep- 
members  of  a  voluntary  association  resent  goods  made  by  other  persons  to 
called  the  Cigarmakers*  international  have  been  made  by  members  of  the 
Union.  .  .  .  Action  is  brought  to  union,  upon  which  subject  there  can  be 
protect  a  right  which,  it  is  alleged,  is  but  one  opinion,  those  who  do  not 
held  in  common  by  all  the  members  of  carry  on  any  business  to  which  the  use 
the  association  (t.  «.,  to  the  exclusive  of  the  label  is  incident,  who  have  not 
use  of  a  union  label).  ...  It  would  applied  it  to  any  vendible  commodity 
appear  to  be  entirely  clear,  that  a  per-  which  has  been  placed  upon  the  mar- 
son  who  desires  to  acquire  a  right  to  a  ket,  in  which  they  deal,  or  of  which  they 
trade-mark  must  do  three  things,  each  are  the  owners  or  manufacturers,  can- 
of  which  is  indispensably  requisite  to  not  maintain  a  bill  to  restrain  the  use 
the  acquisition  of  the  right.  First,  he  by  the  defendants  of  the  label  as  a 
must  select  or  adopt  some  sign  not  in  trade -mark.  It  wants  many  essential 
use;  .  .  .  second,  he  must  apply  elements  of  such  a  mark.  It  does  not 
his  mark  to  some  article  of  traffic ;  and  indicate  by  what  person  articles  were 
third,  he  must  put  his  article,  marked  made,  but  only  membership  in  a  cer- 
ivith  his  mark,  on  the  market.  Mere  tain  association.  There  is  no  exclusive 
adoption  of  a  mark  or  sign,  and  a  pub-  use  of  it,  but  many  persons  not  con- 
lic  declaration,  by  advertisement  or  nected  in  business,  and  unknown  to 
otherwise,  that  a  person  will,  at  a  sub-  each  other,  may  use  it." 
sequent  time,  put  a  particular  thing  on  The  Cigarmakers'  Intematio;.al 
the  market,  marked  or  distinguished  in  Union  of  America,  an  unincorporated 
a  certain  way,  create  no  right.  Until  association  for  mutual  benefit,  adopted 
the  thing  is  actually  on  the  market,  a  label  purporting  to  be  issued  by  the 
marked  by  the  particular  mark  of  the  union,  and  to  be  placed  on  boxes  of 
person  intending  to  acquire  a  title,  no  cigars  made  by  members  of  the  union, 
property  right  in  the  mark  arises.  Complainant,  who  was  a  manufacturer 
Tested  by  the  principle  above  stated,  it  of  cigars  and  a  member  of  the  union, 
would  appear  to  be  so  clear  as  to  be  filed  a  bill  to  restrain  defendants,  who 
beyond  all  controversy,  that  the  com-  were  not  members  thereof,  from  mak- 
plainants  have  not  acquired  such  a  title  ing  and  selling  counterfeits  of  the 
to  the  mark  in  question  as  will  enable  union  Iabels,with  the  alleged  attempt  to 
them  to  maintain  this  action.  With-  defraud  complainant  and  the  public, 
out  stopping  to  consider  whether  it  is  Thayer,  ].,  says,  after  citing  Cigar- 
possible  for  a  voluntary  association,  makers*  Protective  Union  v,  Conhaim, 
not  composed  of  traders,  but  of  skilled  40  Minn.  246;  and  Schneider  v,  Wil- 
workmen,  who  put  nothing  on  the  Hams,  44  N.  J.  Eq.  391  :  "In  both  of 
market  but  their  skill  as  mechanics,  to  these  cases  the  bill  seems  to  have  been 
acquire  title  to  a  trade-mark,  it  is  suffi-  framed  upon  the  theory  that  the  union 
cient  for  present  purposes  to  say,  that  label  was  a  technical  trade-mark,  and 
the  case  attempted  to  be  made  by  the  that,  as  such,  it  was  the  property  of  the 
bill  is  fatally  defective  in  an  important  members  of  the  union  in  the  aggregate, 
particular.  The  defect  is  this  :  the  bill  and  that  any  one  or  more  members  of 
does  not  show  that  the  complainants  the  union,  whether  they  were,  or  were 
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e.  Public  Officers. — Public  officers  who  acquire  a  reputation 

and  trade  growing  out  of  their  office,  cannot  acquire  a  property 
in  the  stamp  or  symbol  of  the  office,  as  a  private  trade-mark.* 

not,  engaged  on  their  own  account  in  indicationoforigin,  without  its  pointing 
the  manufacture  and  sale  of  cigars  and  out  the  particular  individual  from  whom 
in  the  use  of  the  lahel,  might  maintain  it  emanated,  and  that  an  association 
a  suit  to  restrain  an  unauthorized  party  may  acquire  such  a  general  reputation 
from  using  the  label.  The  decision  in  for  the  high  character  of  its  workman- 
each  case  was  adverse  to  such  conten-  ship,  as  that  its  mark  may  be  such  an 
tion.  The  bills  appear  to  have  been  assurance  of  the  worth  of  the  goods  as 
filed  by  persons,  and  by  an  association,  makes  it  a  property*  right  in  the  associ- 
who  were  not  engaged  in  the  manu-  ation  or  membership  in  general.  .  .  . 
facture  and  sale  of  cigars  on  their  own  We  do  not  here  have  occasion  to  deter- 
account.  Hence,  they  were  not  in-  mine  whether,  to  enforce  this  right  in 
juriously  affected  by  the  fraudulent  acts  equity,  an  action  must  necessarily  be 
complamed  of,  or,  if  they  were  liable  brought  by  some  member  who  is  actu- 
to  suffer  a  pecuniary  loss  to  any  extent,  ally  engaged  in  manufacturing  or  sell- 
or  at  any  time  in  consequence  of  such  ing  on  his  own  account,  or  whether  any 
acts,  the  loss  to  be  apprehended  was  member  who  is  actually  engaged  at  his 
indirect  and  speculative.  It  may  well  trade  of  making  cigars,  and  is,  or  is  lia- 
be  conceded  that  the  plaintiffs  in  those  ble  to  be,  specially  injured  by  the  use 
cases  had  no  such  property  rights  in-  of  the  false  labels,  may  maintain  his 
volved  as  would  enable  them  to  main-  action  in  equity,  although  it  is  difficult 
tain,  an  action,  even  on  the  theory  on  to  perceive  why  the  latter  is  not,  upon 
which  this  decision  proceeds.  The  case  principle,  the  proper  view  of  the  law.*' 
at  bar  differs  from  those  cases,  how-  The  plaintiffs  were  oificers  and 
ever,  in  the  respect  before  mentioned,  members  of  the  Cigarmakers'  Protec- 
that  complainant  is  himself  a  manu-  tive  Union,  No.  98,  of  the  State  of  J//»- 
facturer  of  cigars,  and,  according  to  the  nesota^  a  branch  of  the  Cigarmakers' 
averments  of  th6  bill,  has  built  up  a  International  Union  of  America^  and 
profitable  trade  by  the  use  of  the  union  filed  a  bill  to  restrain  defendant  from 
label,  which  trade  has  been  damaged,  putting  up,  selling,  stamping,  or  offer- 
and  is  liable  to  be  further  damaged,  by  ing  for  sale  any  boxes  containing  any 
the  fraudulent  acts  of  the  defendants."  cigars  whatever,  having  placed  thereon 
Carson  v.  Ury,  39  Fed.  Rep.  777.  a  label  or  trade-mark  in  imitation  of 
In  State  v.Hagen  (Ind.  1893),  33  N.  plaintiffs'  label,  and  having  thereon 
E.  Rep.  223,  Gavin,  J.,  said  :  **The  Ci-  the  words  •'  Union  Made  Cigars."  The 
garmakers*  International  Union  of  defendant  demurred  upon  the  grounds 
America  is  a  voluntary,  unincorporated  that  upon  the  face  of  the  complaint  (i) 
association  of  practical  cigarmakers  the  plaintiffs  have  not  legal  capacity  to 
and  small  manufacturers  of  cigars,  sue,  and*  (2)  that  the  complaint  does 
.  .  .  This  national  body  adopted  a  not  state  facts  sufficient  to  constitute  a 
label  to  be  placed  on  all  boxes  contain-  cause  of  action.  The  demurrer  was 
ing  cigars  made  by  members  of  the  overruled  in  the  lower  court  and  appeal 
union.  .  .  .  It  is  urged  that  neither  was  taken.  The  four  judges  in  the 
this  association  nor  its  members  can  appellate  court  were  equally  divided 
have  any  right  to  protection  for  this  upon  the  question  whether  the  plain - 
label,  because  they  are  only  workmen,  tiffs,  by  their  complaint,  showed  them- 
and  not  manufacturers  or  traders.  .  .  .  selves  entitled  to  assert  a  proprietary 
The  cases  of  People  v.  Fisher,  and  claim  or  interest  in  the  device.  The 
Bloete  V.  Simon,  take  the  position  that  order  was  therefore  affirmed.  Allen  v. 
such  an  association  is  entitled  to  hold  McCarthy,  37  Minn.  349. 
and  be  protected  in  this  label  as  a  trade-  1.  Plaintiff  was  engaged  in  the  busi- 
mark;  and  it  may  be  urged  with  con-  ness  of  packing  and  selling  fish,  and 
siderable  force  that  where  the  label  in-  was  also  a  deputy  inspector  of  fish  for 
dicates  the  origin  of  the  goods,  so  far  the  city  of  Portland,  Maine*  He  was 
as  the  workmanship  is  concerned,  guar-  accustomed  to  inspect  the  fish  packed  by 
antying  that  they  have  been  made  by  him  in  his  business,  as  required  by  the 
one  of  a  large  association,  which  has  laws  of  that  state,  and  to  brand  upon 
acquired  a  high  reputation  for  the  skill  the  packages  thereof,  a  brand,  showing 
of  all  its  members,  this  is  a  sufficient  his  name  as  deputy  inspector  and  the 
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/.  Persons  Indirectly  Connected  with  Trade-Mark 
Infringement. — All  persons  indirectly  connected  with  the  in- 
fringement of  a  trade-mark  are  responsible  to  the  owner  thereof 

for  the  injury  done  to  his  rights,  and  may  be  sued  jointly  or  sep- 
arately, at  the  option  of  the  latter.* 

quality  of  the  fish  contained   therein,  fringement;  but  ordinarily  the  infringer 

He  alleged  that  the  defendants  (citi-  cannot   escape    the    responsibility    by 

zens  of  Massachusetts),  well  knowing  showing   that   he   was   acting   for  an- 

the  facts  stated  above,  branded  a  num-  other." 

ber  of  packages  of  fish  with  a  brand  In  Cuervo  v,  Henkel,  50  Fed.  Rep. 
precisely  similar  in  appearance  to  his.  471,  Lacombe,  J.,  said:  "There  is  no 
The  court  held:  "That  upon  the  facts  dispute  as  to  the  facts  of  this  case.  The 
alleged  in  the  declaration,  the  mark  complainant,  a  manufacturer  of  cigars, 
used  by  the  defendant  was  his  official  is  conceded  ly  the  owner  of  a  trade - 
brand  as  a  public  officer,  and  could  not  mark,  which  as  an  entirety  is  embodied 
be  his  private  trade- mark,  in  which  he  in  four  separate  labels  placed  inside  and 
could  claim  property  for  his  own  bene-  outside  the  boxes  containing  his  cigars, 
fit."  Chase  v.  Mayo,  121  Mass.  343.  See  The  goods  thus  marked  and  put  up  have 
also  Em  f.  South  Carolina,  64^  Pat.  Off.  obtained  a  wide  celebrity,  and  for  the 
Gaz.  1395.  *  last  twenty-five  years  have  had  an  ex- 
1.  In  California  Fig  Syrup  Co.  v,  tensive  sale  in  this  and  other  states  of 
Improved  Fig  Syrup  Co.,  51  Fed.  Rep.  the  Union.  The  defendants  do  not 
296,  McKenna,  J.,  said  :  '*  Respondent  make  or  deal  in  cigars.  They  manu- 
urges  that  there  is  a  misjoinder  of  par-  facture  cigar  boxes,  which  they  sell  to 
ties  defendant.  I  do  not  think  so.  The  cigarmakers.  They  also  procure  from 
bill  alleges  that  the  respondents,  Bish-  lithographers  labels  which  are  almost 
op  et  al^  are  using  the  corporation  an  exact  reproduction  of  those  used  by 
but  as  a  means  of  infringement ;  that  the  complainant,  even  the  signature 
they  are  substantially  the  corporation,  being  copied  therein.  .  .  .  Nor  is 
In  the  case  of  Nerve  Food  Co.  v,  there  anything  to  the  suggestion  that 
Baumback,  the  Star  Bottling  Works,  a  injunction  will  not  lie  against  defend- 
corporation,  was  joined  with  the  re-  ants,  because  they  do  not  themselves 
spondent  Baumback,  under  the  same  make,  pack,  or  sell  the  fraudulent  cigars, 
circumstances,  the  corporation,  namely.  No  doilbt  they  may  make  the  boxes 
belonging  to  him."  without  objection.  There  is  no  trade- 
in  Armstrong  v.  Savannah  Soap  mark,  so  far  as  appears,  in  the  style, 
Works,  53  Fed.  Rep.  124,  Speer,  D.  J.,  size,  or  shape  of  a  cigar  box.  But  they 
said:  '*The  plaintiffs  have  brought  do  much  more.  They  procure  labels 
their  bill  against  the  defendant  named,  counterfeiting  the  complainant's,  and 
and  are  met  by  a  demurrer.  ...  A  assemble  these  labels  with  their  boxes, 
ground  of  demurrer  is  that  the  direc-  with  the  obvious  purpose  of  enabling 
tors  of  the  defendant  corporation  are  others,  by  the  use  of  the  labels,  to 
joined  as  parties  defendant,  which,  it  is  palm  off  their  goods  upon  the  public  as 
insisted,  is  a  misjoinder.  .  .  .  The-  the  goods  of  the  complainant.  Com- 
current  of  authority  in  this  country  plainant  is  clearly  entitled  to  an  injunc- 
seems  clearly  to  justify  the  plaintiffs  tion  against  all  who  knowingly  combine 
action  in  joining  the  directors.  In  the  together  to  accomplish  that  purpose." 
case  of  Poppenhausen  v,  Falke,  4  In  Hostetter  Co.  v.  Brueggeman- 
Blatchf.  (U.  S.)  493,  it  was  held  that,  Reinert  Distilling  Co.,  46  Fed.  Rep. 
where  persons  were  acting  in  concert  188,  Thayer,  J.,  said  :  **  The  proof  does 
in  infringing  a  patent,  although  they  act  not  establish  that  defendant  has  itself 
merely  as  employes  of  a  corporation,  sold  a  spurious  article  of  bitters  put  up 
they  are  liable  to  be  sued  therefor  in  bottles  made  in  imitation  of  those  in 
jointly  in  one  suit.  (Also  cites  Estes  v,  use  by  complainant,  or  that  it  has  coun- 
Worthington,  30  Fed.  Rep.  465.)  It  is  terfeitedthe  complainant's  labels,  trade- 
true  that  there  is  a  class  of  agents —  marks,  etc. ;  but  the  proof  does  show 
such  as  mere  workmen  in  the  employ  that  defendant  manufactures  an  article 
of  a  manufacturer — against  whom  there  of  bitters  which  closely  resembles  Hos- 
can  be  no  recover^',  although  they  may  tetter's  Bitters  in  appearance  and  flavor, 
have    participated   in   the  acts  of  in-  and  that  it  has  sold  the  same  in  bulk  to 
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3.  Evidence — a.  Expert  Testimony. — The  question  of  what 
evidence  is  requisite  to  make  out  a  case  of  infringement  of  a 
trade-mark  is  often  a  difficult  one.  This  difficulty,  however,  arises 
in  great  measure  from  the  fact  that  considerable  confusion  exists 
with  reference  to  the  fundamental  basis  of  trade-mark  law.  If 
the  idea  of  property  in  a  trade-mark  be  admitted^  and  followed  to 
its  logical  conclusion,  no  evidence  in  technical  trade-mark  cases 
should  be  required  beyond  proof  of  ownership  of  the  particular 
trade-mark,  and  its  use  by  the  defendant.  Generally  this  use  can 
be  seen  by  the  court  at  a  glance,  and  if  the  trade-mark  of  the 
plaintiff  is  found  upon  defendant's  goods,  this  wrongful  use  of  the 
plaintiff's  property  should  be  enjoined  without  further  inquiry. 
Many  judges,  however,  have  refused  to  act  in  this  summary  way, 
and  have  required  proof,  either  of  actual  deception  of  plaintiff's 
customers,  or  the  probability  of  deception.  The  latter  inquiry, 
which  is  the  usual  one,  opens  the  door  to  evidence  of  a  most 
unsatisfactory  character.     It  has  been  decided  in  some  cases  that 

its  customers,  advising  them  at  the  time  to  be  made  a  party  defendant,  unless 
of  such  sales  to  refill  bottles  that  orig-  his  presence  is  necessary  for  the  pur- 
inally  contained  Hostetter's  Bitters,  poses  of  discovery.  And  it  has  been 
with  the  spurious  article,  and  to  put  the  held  in  suits  for  infringements  of  pat- 
bottles  thus  refilled  on  the  market  as  ents  that  there  is  a  class  of  agents,  such 
containing  genuine  Hostetter's  Bitters,  as  mere  workmen  in  the  employ  of  a 
.  .  .  Under  these  circumstances,  I  manufacturer,  against  whom  there  can 
think  the  complainant  is  entitled  to  an  be  no  recovery,  although  they  maj'  have 
injunction  restraining  the  defendant  participated  somewhat  in  the  acts  of 
from  selling  a  spurious  article  of  bitters  infringement.  But  ordinarily  the  in- 
as  and  for  Hostetter's  Bitters.  Cus-  fringer  cannot  escape  reponsibilitj'  by 
tomers  of  defendant,  who  have  thus  showing  that  he  was  acting  for  another, 
been  advised  and  induced  to  use  genuine  In  torts  of  misfeasance,  like  the  viola* 
bottles'and  labels  in  the  manner  above  tion  of  a  trade -mark,  agents  and  serv- 
mentioned,are  clearly  guilty  of  a  wrong-  ants  are  personally  Hable  to  the  in- 
ful  act  which  a  court  of  equity  will  en-  jured  party.  All  persons  procuring  or 
join ;  and  a  person  who  counsels  and  assisting  in  the  commission  of  a  tres- 
ad vises  another  to  perpetrate  a  fraud,  pass  are  principals  in  the  transaction, 
and  who  also  furnishes  him  the  means  and  both  the  master  who  commands 
of  consummating  the  same,  is  himself  a  and  the  servant  who  does  the  act  of 
wrongdoer,  and,  as  such,  is  liable  for  trespass  may  be  made  responsible  as 
the  injury  inflicted.  The  defendant  principals,  and  may  be  sued  jointh'  or 
cannot  shield  itself  from  an  injunction  severally  for  damages,  as  the  injured 
by  the  plea  that  it  has  not  itself  sold  a  party  may  elect.  A  joint  action  will  lie 
spurious  article  in  a  false  dress.  The  against  the  principal  and  agent  .  .  . 
fact  that  it  has  advised  its  customers  to  It  follows  that  the  defendants,  although 
perpetrate  a  fraud  of  that  description,  they  were  only  the  agents  or  servants 
and  that  it  has  furnished  them  the  spu-  of  Richard  Worthington,  in  doing  the 
Hous  article,  and  that  some  of  its  cus-  wrongful  acts  sought  to  be  restrained 
tomers  have  probably  acted  on  the  sug-  and  for  which  damages  are  claimed,  are 
gestion,  is  sufficient  to  render  them  responsible  to  the  complainant,  and  the 
liable  to  an  injunction."  complainant  has   the  right  to    pursue 

In   Estes   v.   Worthington,   30  Fed.  them." 

Rep.  465,  Wallace,  J.,  said  :  *'  No  per-  In    Estes    v,  Belford,   30   Pat.    Off. 

son  should  be  made  a  party  who  has  no  Gaz.  99,  Wheeler,  ].,  said:  **The  in- 

interest  in  the  suit,  and   against   whom  fringement  of  a  trade-mark  is  a  trespass 

no  decree  can   be  had  at  the  hearing ;  upon  the  rights  of  the  owner  by  using 

and  for  this  reason  a  person  who  is  a  it  as   a  false  representation   that  the 

mere  agent  for  another  in  the  transac-  wares  of  the  infringer  are  those  of  the 

tions  in  controversy  ought  not  generally  owner,  for  which  an   action  of  trespass 
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experts  might  be  called  in,^  but  the  later,  and  possibly  the 
better  rule,  excludes  such  evidence,  first,  because  all  such  evi- 
dence is  the  merest  speculation  and  expression  of  opinion,  and 
quite  as  many  witnesses  will  be  produced  on  one  side  as  on 
the  other;  but  the  best  reason  for  rejecting  such  evidence  is 
given  in  a  recent  case,*  in  which  it  was  said  that  everyone  in  such 
a  case  must  g^ive  an  opinion  based  upon  the  effect  that  the  articles 
and  marks  of  the  contending  parties  may  make  upon  their 
minds,  and  if  the  parties  be  of  a  standard  of  intelligence,  such  as 

on  the  case  would  lie  at  common  law,  lated  to  deceive.    .     .     .    But  there  is 

in   which   all    participating    would  be  a  conflict  of  testimony  between  the  ex - 

principals  and  proper  defendants."  pert  witnesses,  and  there  is,  so  far  as  I 

In  Sawyer  v.  Kellogg,  7  Fed.  Rep.  am  concerned,  a  difficulty  in  arriving  at 

720,   Bradley,  J.,  said :  "  All  who   are  a  satisfactory  conclusion,  and  I  think 

concerned  in  the  commission   of  a  tort  the  better  course  is  to  let  the  motion 

are  alike  amenable   to  the    party  in-  stand  to  the   hearing,  and  then,  after 

jured."  cross-examination  of  the  witnesses,  and 

In  Maltby  V.  Bobo,  14  Blatchf.  (U.  after  hearing  the  evidence  in  court,  the 
S.)  53,  Johnson,  T.,  said  :  *'  The  defend-  court  can  decide  whether  the  defend- 
ant presents  no  denial  of  any  of  the  al-  ants'  goods  are  so  manufactured  as  to 
leged  facts,  by  affidavit  or  otherwise;  be  calculated  to  be  passed  off  as  the 
but  only  alleges,  by  way  of  plea,  that,  in  goods  of  the  plaintiffs."  Thesiger,  L. 
selling  the  nail  pullers  mentioned  in  the  J.,  said :  **  With  great  respect  to  the 
bill,  he  was  acting  as  salesman  for  one  master  of  the  rolls,  I  cannot  come  to 
Dickerman,  the  owner  of  the  nail  pull-  the  same  conclusion  merely  by  looking 
ers,  and  that  he  had  no  interest  in  the  at  the  exhibits  themselves.  In  the  first 
nail  pullers,  or  in  the  sale  of  them,  ex-  place,  although  the  selvage  of  the  dyed 
cept  as  the  employ^  of  Dickerman,  to  goods  is  not  anything  approaching  to 
dispose  of  the  same.  .  .  .  A  wrong-  pure  white,  yet,  at  the  same  time,  I  can- 
doer  cannot  set  up  that  he  is  doing  not  say  that  it  is  not  such  as  might  rea- 
wrong  on  account  of  the  third  person,  sonabiy  be  described  by  the  trade  gen- 
as  a  bar  to  his  own  responsibility.  The  erally,  and  not  merely  by  the  particular 
principal,  also,  may  be  liable,  if  the  in-  manufacturers  residing  in  Bradford,  as 
jured  party  elects  to  look  to  him ;  but  a  white  selvage.  Secondly,  although 
the  person  who  is  actually  doing  the  the  defendants  are  using  a  mottled 
wrong  cannot  escape  liability."  thread  made  up  of  three  distinct  colors, 

1.  In  Williams  v.  Brooks,  50  Conn,  instead  of  a  mottled  thread  made  up 

278;  47  Am.  Rep.  642,  Pardee,  J.,  said:  of  two  distinct  colors,  yet  I  cannot 

•*  For  tfie  purpose  of  proving  that  the  say,  by  the  evidence  of  my  own  eyes, 

defendants' ouncepackages  of  hair-pins  whether  the  three- fold  thread  used  by 

80  closely  resembled  those  of  the  plain-  the  defendants  might  not,  even  to  the 

tiffs  as  to  mislead  an   ordinary   pur-  eyes  of  an  expert,  be  a  colorable  imi- 

chaser  and  consumer,  the  plaintiffs  of-  tation  of  the  two-fold  thread  used  by  the 

fered  the  testimony  of  several  persons,  plaintiffs.    It  appears  to  me  that  that 

w^ho  were  or  had  been  wholesale  deal-  must  be  a  matter  of  evidence,  and  evi- 

ers    in    hair-pins  in   New  York    and  dence  of  experts."     See  also  Cope  v. 

Philadelphia,  as   experts.    The    com-  Evans,  L.  R.,  18  Eq.  145. 

mittee  received  the  evidence,  notwith-  2.  In  Radam  v.  Microbe  Destroyer 

standing    the    defendants'    objection.  Co.,  81  Tex.  122,  CoUard,  J.,  said:  "  We 

We  see  no  error  in  this."  doubt  the  propriety  of  taking  the  opin- 

In  Mitchell  v,  Henry,  15  Ch.  Div.  ion  of  an  expert  in  such  a  case.  He  was 
181,  Cotton,  L.  J.,  said:  **  In  the  pres-  called  on  for  his  opinion  as  to  whether 
ent  case,  however,  the  question  seems  persons  of  ordinary  intelligence  and 
to  me  to  be  essentially  a  question  for  care  would  be  deceived  by  the  trade- 
experts,  for  when  the  goods  are  placed  matks  of  the  parties,  or  the  packages 
side  by  side  there  is  great  difficulty  in  and  the  trade-marks,  into  the  belief  that 
arriving  at  a  conclusion  whether  the  they  were  the  same.  We  do  not  see 
triple  thread  used  by  the  defendants  how  the  evidence  of  an  expert  could 
and  the  selvage  altogether  is  not  calcu-  aid  the  court  in  determining  this  ques- 
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will  justify  them  in  speaking  as  experts,  they  are  entirely  unfit  to 
testify  with  reference  to  the  impressions  the  marks  would  make 
upon  the  minds  of  persons  of  ordinary  and  presumably  less  intel- 
ligence than  themselves.  This  line  of  argument  brings  us,  how- 
ever, to  the  question  of  "  How  competent  are  the  judges,  who  are 
presumed  to  be  of  more  than  ordinary  intelligence,  to  pass  upon 
these  questions?"  This  only  shows  how  utterly  unsatisfactory 
this  method  of  proof  is,  and  how  little  reliance  is  to  be  placed 
upon  it,  or  in  fact  upon  the  opinions  of  the  judges,  when  based 
upon  nothing  more  than  their  individual  opinion  of  whether  de- 
ception is  likely  or  not.  In  cases  of  technical  trade-marks,  there- 
fore, much  the  safer  rule  is  to  eliminate  all  question  of  the 
deception  of  the  public  and  to  rest  entirely  upon  the  ground  of 
property.  In  cases  of  unfair  competition  in  business,  the  motive 
and  intention  to  deceive  is  the  first  inquiry,  and  after  that  is  es- 
tablished, an  inferior  class  of  evidence  is  required  to  show  the 
likelihood  of  deception.  The  question  of  injury  of  the  plaintiff 
will,  as  a  general  rule,  be  presumed  in  technical  trade-mark  cases, 
and  in  cases  of  unfair  competition  the  same  evidence  which  will 
establish  likelihood  of  deception  will  also  establish  probability  of 
injury  sufficient  to  maintain  the  action. 

tion,  or  how  there  could  be  an  expert  allowed  to  decide  for  him.  Cooper  v. 
in  such  a  matter.  What  ordinary  in-  State,  23  Tex.  331 ;  Turner  v.  Strange, 
telligence  might  think  of  facts  before  q6  Tex.  142;  Houston,  etc.,  R.  Co.  v. 
the  eye,  it  seems  to  the  writer,  should  McGehee,  49  Tex.  481;  McKay  v. 
be  left  to  the  judgment  of  ordinary  Overton,  6^  Tex.  85;  Shelly  r.  City  of 
intelligence,  with  at  least  as  much  con-  Austin,  74  Tex.612;  i  Whart.on  EY.436. 
fidence  as  to  one  calling  himself  an  ex-  Similar  testimony  was  offered  by  plain- 
pert.  Such  evidence  has,  however,  tiff  by  other  witnesses,  which  was  met 
been  admitted  and  approved.  Wil-  by  the  same  ruling.  The  assignments  of 
liams  V,  Brooks,  50  Conn.  278 ;  47  Am.  error  involve  the  same  principles  that 
Rep.  642 ;  reported  in  American  Trade-  have  been  above  disposed  of.  It  is  use- 
Mark  Cases,  p.  661.  .  .  .  Identity  less  for  us  to  repeat  them  or  the  reasons 
of  design  might  require  an  experts  in  favor  of  the  court's  ruling.  All  such 
testimony — an  expert  in  designs* — but  testimony  was  inadmissible,  and  there 
that  is  not  the  question  here.  Expert  was  no  error  in  rejecting  it.'* 
testimony  is  resorted  to  for  the  purpose  In  /«  re  Jelley,  L.  T.,  51  Ch.  640,  n, 
of  informing  the  court  or  jury  upon  Jessel,  M.  R.  said  :  **  You  can  always 
subjects  not  commonly  understood;  but  get  as  much  evidence  on  one  side  as 
where  the  nature  of  the  inquiry  ap-  you  can  on  the  other ;  one  set  of  ex- 
peals  to  the  common  understanding  p^rts  say  that  the  marks  are  alike,  and 
and  ordinary  intelligence  of  mankind,  the  other  set  say  they  are  not ;  one  side 
it  would  be  improper  to  admit  opinions  say  that  they  are  practically  indlstin- 
of  experts  or  other  persons.  Shelly  v.  guishable  in  the  stamping,  and  the  other 
Austin,  74  Tex.  612.  This  witness  was  side  say  that  if  the  stamping  is  carefully 
not  called  as  an  expert,  and  his  opin-  and  well  done  they  may  be  distinct ; 
ion  was  not  admissible,  nor  would  it  whereas,  in  practice,  they  are  particu- 
have  been,  in  our  judgment,  if  he  had  larly  well  struck,  and  one  must,  there- 
been  an  expert.  All  the  facts  were  be-  fore,  have  regard  not  merelj'  to  the  the- 
fore  the  court — the  trade-marks,  the  ory  on  the  subject.** 
labels,  the  jugs,  and  the  packages,  as  in  Cook  v.  Starkweather,  13  Abb.  Pr. 
presented  for  sale  in  the  market;  it  Was  N.  S.  (N.  Y.  Super.  Ct.)  392,  Monell, 
his  province  to  decide  what  impression  J.,  said  :  ^  Upon  the  trial,  the  devices 
would  be  made  by  them  upon  persons  of  the  respective  parties  were  produced, 
of  ordinary  intelligence  and  care.  In  upon  barrel  heads  branded  and  pre- 
such   a  case,  an  expert  should  not  be  pared   as   for  sale.     A   considerable 
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b.  Discovery. — Discovery  in  trade-mark  cases  is  seldom  re- 
sorted to,  except  where  the  defendant  seeks  to  develop  a  defense  to 
an  action  of  infringement  by  requiring  the  plaintiff  to  disclose  se- 
crets with  reference  to  his  processes  of  manufacture  or  the  ingredi- 
ents of  his  article.  In  some  cases  such  discovery  has  been  permit- 
ted, but  only  in  cases  where  the  plaintiff  has  himself  opened  the 
door  to  the  inquiry  by  introducing  evidence  which  made  the 
inquiry  pertinent ;  such,  for  instance,  as  a  calculation  of  the  cost  of 
manufacture  without  disclosing  ingredients  or  proportions.  In 
cases,  however,  where  the  inquiry  is  resorted  to  by  the  defendant 
simply  for  the  purpose  of  seeking  to  force  the  plaintiff  to  disclose 
his  trade  secrets  or  dismiss  his  bill,  the  courts  have  refused  to  re- 
quire the  plaintiff  to  answer.  A  defendant  has  been  required  to 
answer  and  disclose  the  names  of  his  customers,  to  whom  he  has 
sold  goods  bearing  an  infringing  trade-mark,  so  as  to  give  the 
plaintiff  who  is  successful  against  him  the  means  of  following  his 
customers.* 


amount  of  testimony  was  taken  as  to  case,  and  a  number  of  people  would  be 
the  effect  of  the  defendants'  devices,  brought  forward  by  the  defendant  to 
Dealers  in  whisky  were  examined  who,  say,  and  probably  truly,  that  the  thing 
upon  inspection  of  the  two  devices,  gave  done  would  never  have  deceived  them, 
their  opinions.  The  plaintiffs'  witnesses  and  in  their  opinion  was  not  calculated 
«tated  their  opinion  to  be  that  the  pub-  to  deceive.  I  think,  therefore,  that  the 
lie  would,  and  the  defendants  that  it  plaintiffs  were  quite  justified  in  waiting 
vrould  not,  be  misled  or  deceived  by  until  they  could  collect  a  sufficient 
the  defendants'  devices;  and  that  de-  number  of  cases  to  prove  to  the  court 
«cription  of  evidence  may  be  said  to  have  that  the  proceedings  complained  of 
been  fairly  balanced.  There  is  nothing  actually  do  deceive  the  public." 
much  more  difficult  than  to  decide  upon  1.  In  Humphries  v.  Taylor  Drug  Co., 
the  kind  of  evidence  which  is  proper  in  39  Ch.  Div.  693,  Kekewick,  J.,  said: 
this  class  of  cases.  The  best  evidence,  "  He  says,  not  only  is  the  use  by  the 
of  course,  would  be  instances  of  actual  defendant  of  this  trade-mark  calculated 
•deception.  But  if  none  such  can  be  to  induce  divers  persons  to  buy  the  de- 
furnished,  the  opinions  of  witnesses,  fendant's  goods  as  and  for  the  plain- 
formed  from  a  mere  inspection  of  the  tiff's,  but  he  also  says  that  it  has  in  fact 
genuine  and  the  imitation,  are  of  little  induced  divers  persons  to  do  so.  The 
weight.  They  may  or  may  not  be  de-  defendant  then  asks,  *  Who  are  those 
ceived,  but  they  are  wholly  unable  to  divers  persons  ? '  The  question  I  have 
•do  more  than  express  an  opinion  as  to  to  decide  is,  whether  he  is  enti^tled  to'be 
the  effect  in  the  comnninity,  the  force  told  who  those  divers  persons* are.  The 
or  correctness  of  which  is  not  increased  courts  have  uniformly  endeavored  to 
or  strengthened  by  the  peculiar  business  prevent  the  plaintiff,  or  the  defendant, 
in  which  they  are  engaged.  An  expert  as  the  case  may  be,  from  prying  into 
eaneasily  detect  a  counterfeit  bank-bill,  the  brief  of  their  opponent  or  finding 
but  his  opinion  as  to  whether  the  pub-  out  what  is  to  be  the  evidence  which  is 
lie  could  detect  it  is  not  entitled  to  any  to  be  produced  at  the  trial.  On  the 
more  weight  than  the  opinion  of  any  other  hand,  the  courts  have  uniformly 
other  person."  said  that  the  plaintiff,  or  the  defendant, 
In  Lee  v,  Haley,  L.  R.,  5  Ch.  App.  is  entitled  to  be  told  any  and  every  par- 
155,  Giffard,  L.  J.,  said:  *' The  first  ticular  which  will  enable  him  to  prop- 
thing  to  be  observed  in  cases  of  this  erly  prepare  his  case  for  the  trial,  so 
description  is,  that  it  would  not  be  safe  that  he  may  not  be  taken  by  surprise, 
for  any  plaintiff  to  come  into  court  un-  or  may,  if  he  sees  he  has  been  wrong, 
til  he  could  prove  instances  of  persons  give  way  at  once." 
having  been  actually  deceived,  for  the  In  Tetlow  z\  Savoumin,  15  Phila. 
icourt  would  have  to  try  a  hypothetical  (Pa.)    170,   the    case  being   before    an 
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4.  Demurrer. — There  are  two  classes  of  trade-mark  infringement 
cases: — one  in  which  the  offense  consists  of  the  use  by  the  defend- 
ant of  a  trade-mark  claimed  to  be  that  of  a  plaintiff  or  a  color- 
able imitation  thereof,  without  fraud  or  intention  to  deceive ;  and 
a  second  in  which  the  defendant,  by  the  use  of  trade-mark,  labels, 
wrappers,  or  general  dress  or  marking  of  goods,  seeks  to  perpe- 
trate a  fraud  upon  the  plaintiff  and  sell  his  goods  unlawfully  as 
and  for  those  of  the  plaintiff.     In  the  former  case,  the  question  of 

examiner,  the  plaintiff  was  asked  by  his  App.  90,  James,  L.  J.,  said  :  '*  It  is  im- 
adversary  of  what  ingredients  his  goods  portant  to  adhere  to  the  rule  of  the 
were  composed,  which  he,underinstruc-  court,  that  where  the  defendant  cannot 
tion  of  counsel,  declined  to  disclose,  protect  himself  from  giving  discovery, 
whereupon  this  rule  was  taken.  Coun-  there  should  be  a  full  discovery  of  any- 
sel  for  the  rule  claimed  the  right  to  show  .  thing  which  is  reasonably  material  to 
what  substances  were  contained  in  the  the  plaintiff  *s  case  at  the  hearing,  and 
cosmetic  made  by  the  plaintiff,  in  order  which  may  be  produced  without  any 
that  the  court  might  judge  whether  it  overwhelming  amount  of  injury  to  de- 
was  such  a  preparation  as  ought  to  be  fendant.  Generally  speaking,  as  the 
protected.  No  one  can  give  ihe  infor-  lord  chancellor,  if  I  may  venture  to 
mation  better  than  the  man  who  makes  say  so,  well  expressed  it,  the  court  does 
it.  Counsel  against  the  rule  replied  not  weigh  in  golden  scales  the  material- 
that  the  whole  commercial  value  of  ity  or  immateriality  of  the  discovery  in 
such  proprietary  manufactures  depends  considering  whether  the  rule  is  to  be 
upon  secrecy  as  to  their  composition,  applied — that  he  who  discovers  at  all 
and  protested  against  depriving  a  man  must  discover  fully  ;  but,  as  he  goes  or 
of  his  property  by  such  a  proceeding  to  say,  there  are  cases  in  which  it  is  im* 
as  this.  If  these  questions  must  be  portant  that  the  court  should  so  weigh 
answered,  everv  manufacturer  will  be  it,  namely,  cases  in  which  the  discovery 
at  the  mercy  ot  any  one  who  desires  to  is  such  that  the  plaintiff,  though  failing 
extort  from  him  an  account  of  his  pro-  at  the  hearing,  may  afterwards  use  in  a 
cess,  for  an  attempt  to  restrain  an  in-  way  prejudicial  to  the  defendant.  In 
fringer  would  result  in  a  disclosure  of  such  cases  it  is  important  to  consider 
all  that  makes  the  invention  valuable,  whether  the  discovery  is  material  for 
The  unreported  case  of  Brooks  v,  Scho-  the  purpose  of  enabling  the  plaintiff  to 
field,  C.  P.,  No.  4,  Dec.  T.,  1877,  was  establish  his  case  at  the  hearing,  or  ma- 
referred  to  as  in  favor  of  the  objection,  terial  only  for  the  subsequent  purposes 
In  Burnett  v.  Phalon,  21  How.  Pr.  of  the  suit,  in  case  the  plaintiff  should 
(N.  Y.  Super.  Ct.)  100,  a  similar  ques-  succeed.  I  am  not  at  all  disposed  to 
tion  was  allowed,  but  only  on  the  grant  discovery,  where  I  am  satisfied 
ground  that  the  plaintiff,  in  his  exam-  that  it  is  likely  to  be  injurious  to  the 
ination  in  chief,  had  opened  the  subject,  defendant,  and  am  not  satisfied  that 
and  had  thus  made  the  question  rel-  there  is  any  real  prospect  of  its  being 
evant  on  cross-examination.  of  material  service  to  the  plaintiff  at  the 

In   OiV  V,  Diaper,  4  Ch.   Div.  92,  hearing.     Upon  that  ground,  I  think 

Hall,  V.  C,  said:  "The  plaintiffs  ap-  the  vice  chancellor's  order  in  this  case 

plied  to  the  defendants  to  give  them  should  be  varied  by  not  compelling  the 

the  names  of  the  persons  who  shipped  defendants    to  discover  the  names  of 

the  goods  with  those  counterfeit  marks  customers,  nor  to  discover  the  prices  at 

upon    them.    The    defendants    would  which  the  goods  were  sold  to  them  or 

not  give  the  names,  but  required  more  bought  from  anybody  else.    ...    I 

particulars.    ...     In   this  case  the  think   that  the  plaintiffs  also  have  a 

plaintiffs  do  not  know,  and  cannot  dis-  right  to  see  what  directions  were  given 

cover,  who  the  persons  are  who  have  to  the  defendants  with  respect  to  those 

invaded  their  rights,  and  who  may  be  marks.     That  may  have  a  very  consid- 

said  to  have  abstracted  their  property,  erablc  bearing,  if  not  immediately  on 

Their  proceedings  have  come  to  a  dead-  the  relief,  certainly  upon  the  costs  to 

lock,  and  it  would  be  a  denial  of  justice  be  given  at  the  hearing.     Then  the  de- 

if  means  could  not  be  found  in  this  court  fendant  seeks  to  avoid  discovery  as  to 

to  assist  the  plaintiffs."  what    the    circumstances    were  under 

In  Carver  v,  Pinto  Leite,  L.  R.,  7  Ch.  which  the  marks  were  put  on  the  cloth, 
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similarity  of  marks,  and  likelihood  of  the  deception  of  the  public, 
may  be  raised  and  decided  on  demurrer,*  then,  in  the  latter  case 
the  fraudulent  intention  and  acts  are  of  the  essence  of  the  offense, 
and  to  admit  those  by  demurrer  is  to  admit  the  charge  ;  hence,  a 
case  of  this  kind  cannot  be  decided  on  demurrer.  A  demurrer  to 
a  bill  or  declaration  will  submit  to  the  court  the  question  of  in- 
fringement on  inspection  ;  but  as  a  demurrer  confesses  fraud  and 
intention  to  deceive  on  the  part  of  the  defendant,  if  thesfe  are 
alleged,  but  slight  imitation  is  necessary  to  entitle  the  plaintiff  to 
have  the  demurrer  overruled,  and  then  an  injunction  will  issue.* 

I  cannot  see  what  possible  harm  such  126;  49  Am.  Rep.  118,  the  court  said: 

discoverj  can  do  the  defendants  if  plain-  *'The  original   bill  declares  *that  the 

tiffs  fail  at  the  hearing,  and  it  may  ma-  said  medicines  have  b^en  and  are  dis- 

terially  help  the  plaintiffs ;  and  so  with  tinguished  hy  the  names  of  '*  Samari- 

regard  to  what  the  marks  were  which  tan's  Gift,"  and  *'  Samaritan's  Root  and 

were  actually  put  on,  and  what  direc-  Herb  Juices,"  and  that  the  said  names, 

tions  were  given  as  to  that.    Then,  as  are  the  trade-marks  of  the  same,  to- 

to  the  names  of  the  people  to  whom  the  gether  with  certain  labels  and  wrappers* 

goods  were  sent,  it  does  seem   to  hereto  annexed,  marked  **  Exhibit  A," 

me  that  there  can  be  no  harm  in  the  and  by  the  said  trade-marks  the  same 

defendant  showing  the  names  of  the  are  distinguished  from  all  other  com- 

places  in  Portugal  (he  admits  they  all  pound  medicines.'     It  does  not  aver  an. 

went  there),  to  which  the  goods  were  imitation  or  similarity  in  the  appear- 

sent.     It  is  not  like  the  case  of   a  trade  ance  of  the  labels  and  wrappers.     An 

secret  of  any  kind."  examination   of  the   two  shows  they 

In   Moore  v.  Craven,  L.  R.,  7  Ch.  are  quite  dissimilar  in  names  and  ap- 

96,  n,  Lrord  Hatherley,  L.  C,  said  :  **The  pearance.     It  is    true    each  has  the. 

court  does   not,  when   discovery   is  a  word  *  Samaritan,*  but  in  such  different 

matter  of  indifference  to  the  defendant,  form   and  combination  of  words  as  to* 

weigh  in  golden  scales  the  question  of  preclude  one  medicine  being  taken  for 

materiality  or  immateriality;  but  the  other.  We  do  not  think  the  amended 

where  the  nature  of  the  discovery  re-  bill  removes  the  difficulty  of  the  appel- 

quired  is  such  that  the  giving  of  it  may  lant." 

be   prejudicial '  to  the    defendant,    the        2.  In  LaCroix  t;.  May,  15  Fed.  Rep. 

court  takes  into  consideration  the  spe-  236;    113   P.   &   S.,  Wallace,  J.,  said: 

cial   circumstances  of    the    case,    and  "The  theory  of  the  demurrer  is  that 

whilst,  on  the  one  hand,  it  takes  care  the  complainant's  statutory  title  upon 

that  the   plaintiff  obtains  all  the  dis-  allegations  of  the  bill  is  invalid.     It  is 

covery  which  can  be  of  use  to  him,  on  not  necessary  to  decide  the  questions 

the  other,  it  is  bound  to  protect  the  de-  raised,  because,  as  the  demurrer  is  to 

fendant  against  undue  inquisition  into  the  whole  bill,  the  bill  is  sufficient,  if  all 

his  affairs."  the  allegations  concerning  a  registra- 

In  Burnett  v.  Phalon,  21    How.  Pr.  tion   of    the    trade-mark  were    elimi- 

(N.  Y.  Super.  Ct.)   100,  Moncrief,  J.,  nated." 

said  :  ''This  court  has  held  that  one  of  In  Leidersdorf  v.  Flint,  50  Wis.  401; 
the  plaintiffs  offering  himself  as  a  wit-  71  P.  &  S.,  Lyon,  J.,  said:  "It  may  well 
ness,  and  testifying  on  behalf  of  the  be  that  two  trade-marks  are  so  entirely 
plaintiffs,  and  having  been  asked  and  dissimilar  that  a  court  can  properly 
answered  on  his  direct  examination  the  say  on  demurrer  that  one  is  not  and 
question,  *  What  profits  have  been  real-  cannot  be  an  infringement  of  the  other, 
ized  b}'  3'our  firm  on  each  dozen  of  the  and  this,  although  the  pleading  de- 
article  sold  ? '  was  bound  upon  the  cross-  murred  to  avers  that  it  is  an  infringe- 
examination  to  have  answered  the  ment  and  misleads  the  public.  But  to 
question,  *  In  making  up  your  estimate  justify  such  a  ruling  the  dissimilarity 
of  profits  as  you  have  given,  what  ma-  should  be  so  marked  as  to  leave  no 
terials  do  you  calculate  the  cost  upon  ?* "  doubt  in  the  mind  of  the  court." 

1.  Enoch     Morgan's    Son's    Co.    v.        In    Enoch    Morgan's    Son's   Co.   v, 
Hunkele,  16  Pat.  Off.  Gaz.  1092.  Hunkele,  16  Pat.  Off.  Gaz.  1092,  Nix- 
In   Desmond's   Appeal,  103   Pa.  St.  on,  J.,  said  :    "  The  defendant  insists 
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6.  Preliminary  Injunction. — Where  the  title  of  the  plaintiff  is 
clear  and  the  infringement  reasonably  clear,  and  there  has  been 
no  unreasonable  delay  in  bringing  suit,  a  preliminary  injunction 

will  be  granted.*     If,  however,  there  be  a  denial  of  plaintiff's 

that  there  are  such  differences  in  his  that  the  defendant,  well  knowing  the 
mode  of  using  and  combining  the  col-  plaintiff's  said  mark,  and  for  the  pur- 
ors  on  the  wrapper  that  no  careful  pur-  pose  and  with  the  effect  of  such  deccp- 
chaser  need  be  deceived,  if  he  exercise  tion,  did  stamp  the  words  *  Roger  Wil- 
ordinary  care  and  prudence.  This  may  liams '  upon  cotton  cloth  not  manufac- 
be  true,  and  in  the  absence  of  fraud,  and  tured  by  the  plaintiff,  and  to  his  serious 
upon  the  merits,  the  court  may  not  be  injury.  Certainly,  under  the  rule,  so 
willing  to  hold  that  an  infringement  well  settled,  that  a  partial  imitation  of 
has  been  shown.  But  the  fraud  has  a  trade-mark,  if  calculated  to  deceive, 
been  confessed  by  the  demurrer,  and  will  support  an  action,  this  is  a  suffi- 
such  confession  entitles  the  complain-  cient  allegation  of  an  invasion  of  the 
ant  to  an  injunction.  The  counsel  for  plaintiff's  rights.  The  court  cannot,  as 
the  defendant  says  that  the  demurrer  a  matter  of  law,  decide  that  such  par- 
was  filed  after  duly  considering  the  au-  tial  use  of  the  designation  of  his  goods 
thority  of  Ellis  v,  Zeilin,  42  Ga.  91,  and  appropriated  by  the  plaintiff  was  not 
Barrows  v.  Knight,  6  R.  1. 434;  78  Am.  designed,  calculated,  and  effectual  to 
Dec.  452,  and  yet  it  was  held  in  both  of  carry  out  the  fraud  charged,  and  must 
these  cases,  that  where  a  fraudulent  in-  leave  that,  as  well  as  the  prior  allega- 
tent  was  admitted,  the  imitation  need  tion,  to  be  settled  upon  the  evidence  by 
only  be  partial  to  sustain  the  action."  the  jury.  The  demurrer  is  therefore 
The  demurrer  was  overruled.  See  also  overruled  ;  but  under  the  agreement  of 
Miller  Tobacco  Manufactory  v.  Com-  the  parties,  suggested  at  the  argument, 
merce,  45  N.  J.  L.  18;  46  Am.  Rep.  750.  the  defendant  has  leave  to  withdraw 

In  Ellis  V,  Zeilin,  42  Ga.  91,  Loch-  his  demurrer  without  costs,  and  to 
rane,  C.  J.,  said  :  "To  this  bill  the  de-  plead  over  to  the  merits." 
fendants  nled  a  demurrer,  and  it  is  upon  1.  In  G.  G.  White  Co.  v.  Miller,  50 
the  judgment  of  the  court  below,  over-  Fed.  Rep.  277,  Colt,  C.  J.,  said :  **A 
ruling  the  demurrer,  that  error  is  as-  glance  at  the  two  marks  shows  that  the 
signed,  and  the  question  now  comes  defendants  have  taken  bodily  the  pic- 
before  this  court.  Our  judgment  is  in-  ture  or  representation  which  forms  the 
voked  upon  the  facts  admitted  by  the  complainant's  trade-mark,  and  appro- 
demurrer  as  they  are  alleged  to  exist  in  priated  it  to  their  own  use.  To  my 
the  bill ;  and  one  main  distinguishable  mind  the  infringement  is  so  clear  that  it 
criterion  in  all  cases  of  this  character  requires  no  further  discussion;  and,  if 
is  the  intention  of  the  parties  in  using  there  is  any  defense  to  this  motion,  it 
the  similarities  of  trade-marks  claimed  must  rest  upon  some  other  ground, 
by  another,  which,  by  the  pleadings,  is  .  .  .  The  granting  of  a  preliminary 
admitted  to  be  *  to  take  advantage  of  injunction  depends  upon  the  special 
the  reputation '  of  the  manufacture  of  circumstances  of  each  case.  This  case 
Zeilin  &  Company.  The  language  is,  has  been  fully  tried  upon  affidavits.  I 
*  that  the  said  Ellis  is  imitating  the  form  do  not  see  what  new  proof  could  be 
and  style  of  the  package  and  wrapper  brought  forward  by  either  side  at  final 
used  by  your  orator  as  aforesaid  to  take  hearing.  There  is  little  dispute  of  fact, 
advantage,*  etc.  .  .  .  We  do  not  and  the  question  is  mainly  one  of  law, 
think  there  was  equity  in  this  bill  on  namely,  whether  the  two  marks  are  so 
the  mere  question  of  similarity  in  the  similar  that  the  defendants  should  be 
trade-mnrks.  But,  as  the  demurrer  ad-  enjoined  from  the  use  of  the  one  they 
mits  that  what  was  done  was  done  in-  have  adopted.  In  a  case  of  this  char- 
tentionally  to  take  advantage  of  the  acter,  if  the  court  has  no  doubt  on  the 
reputation  of  his  *  Simmon's  Liver  question  of  infringement,  an  injunc- 
Medicine,'  we  cannot  hold  the  judge  tion  should  be  granted  at  this  stage  of 
below  erred  in  restraining  the  bill  for  a  proceedings,  unless  there  are  special 
hearing  to  let  the  whole  matter  be  de-  circumstances  which  take  the  case  out 
termined  upon  its  merits."  of  the  general  rule.     I  do  not  find  any 

In  Barrows  v.  Knight,  6  R.  I.  434 ;  78  such  special  circumstances  in  this  case. 

Am.  Dec.  452,  Ames,  C.  J.,  said:  "The  The  defendants  contend  that  it  would 

declaration  further  alleges,  in  substance,  work  irretrievable  injury  to  them  to 
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grant  this  motion,  but  this  position  is  On  the  whole  case  as  it  now  stands,  the 

not  supported  bv  the  proofs."  orator  appears  to  be  entitled  to  the  in- 

In  Price  Baking  Powder  Co.  v.  Fyfe, ,  junction  asked.  Motion  granted." 
45  Fed.  Rep.  799,  Nelson,  T.,  said:  '*  A  In  Hill  v.  Lockwood,  62  Wis.  507; 
motion  is  made  for  a  prefiminair  in-  154  P.  &  S.  (Super.  Ct.),  Lyon,  ]., 
junction  to  restrain  the  use  of  the  said:  "The  learned  counsel  for  tne 
word  '  Cream '  in  connection  -with  the  defendant  invokes  the  rule  that  *  It 
words  '  Baking  Powder,'  which  is  man-  is  only  when  the  legal  title  is  clear 
ufactured  and  put  upon  the  market  by  that  a  court  of  equity  will  interfere  by 
the  defendant,  and,  as  is  alleged,  in  injunction  to  restrain  the  use  or  color- 
packages  having  labels  and  wrappers  able  infringement  of  a  trade- mark.'  We 
similar  in  design  to  those  upon  the  are  of  the  opinion  that  the  allegations 
goods  of  complainant,  and  exact  enough  of  the  complaint  show  a  clear  legal 
to  deceive.  .  .  .  The  complainant  right  in  the  plaintiff  to  the  exclusive  use 
18  certainly  entitled  to  protection  in  the  of  the  trade  name  *  Clysmic,'  and  hence 
use  of  this  word,  in  connection  with  the  that  the  injunction  was  properlj'  al- 
baking- powder  it  manufactures,  unless  lowed  in  the  first  instance.  .  .  .  We 
it  is  adopted  and  used  as  descriptive  believe  it  the  safer  and  better  course  to 
of  the  article,  its  ingredients  or  char-  let  the  injunction  stand  until  the  proofs 
acteristics.  .  .  .  Although  this  de-  are  in.  The  court  can  then  determine 
cision  was  prior  to  that  of  the  United  the  facts  intelligently,  but  cannot  do  so 
States  Supreme  Court  in  the  Trade-  on  these  affidavits  alone." 
Mark  Cases,  100  U.  S.  82,  the  court  In  Read  v.  Richardson,  45  L.  T.  N.  S. 
in  Illinois  zom\A  not  have  upheld  the  54,  James,  L.  J.,  said  :*' Th^  defendants 
trade-mark  if  the  word  *  Cream  '  was  say  that  they  have  not  had  a  sufficient 
descriptive  of  the  quality  of  the  article,  opportunity  of  testing  the  evidence,  and 
While  this  decision  is  not  conclusive  have  not  had  an  opportunity  of  bring- 
and  binding  on  this  court,  it  is  persua-  ing  evidence  to  contradict  what  the 
sive  and  of  great  weight,  and  on  a  plaintiffs  say  as  to  the  name,  or  the 
motion  for  a  preliminary  injunction,  nickname,  which  the  plaintiffs  sav  their 
especially  when  it  sustains  the  impres-  beer  has  acquired.  The  case  will  have 
sion  of  the  court  on  the  hearing,  is  de-  to  be  fully  disposed  of  at  the  hearing,  if 
cisive.  It  is  unnecessary  to  consider  the  the  parties  are  still  minded  to  carry  on 
other  ground  urged,  that  the  form  in  the  litigation  to  that  extent.  What  we 
which  the  article  manufactured  by  the  have  now  to  consider  is  the  balance  of 
defendant  is  put  upon  the  market,  its  inconvenience  and  convenience  in  deal- 
wrappers  and  labels  and  other  devices,  ing  with  the  thing  in  the  meantime,  be- 
are  of  a  similitude  exact  enough  to  fore  it  is  heard.  If  the  plaintiffs  should 
warrant  the  relief  asked.  Motion  happen  to  be  right  at  the  hearing,  and 
granted,  with  leave  to  defendant  to  we  should  in  the  meantime,  upon  this 
move  to  dissolve  the  injunction  at  the  interlocutory  application,  confirm  the 
next  June  term  of  this  court  after  the  view  of  the  master  of  the  rolls,  that 
answer  is  filed."  the  plaintiffs  are  not  entitled  to  an  in- 

In  Symonds  r.  Greene,  28  Fed.  Rep.  terlocutorv  injunction,  the  injury  to 
834,  Wheeler,  J.,  said:  **This  is  a  them  would  be  irremediable  and  incal- 
motion  for  a  preliminary  injunction  to  culable.  Their  particular  trade- mark, 
restrain  the  use  of  the  word  *  Eureka,'  their  particular  reputation,  in  the  mean- 
in  trade,  in  connection  with  steam  and  time  would  be  utterly  destroyed.  Upon 
hydraulic  packing.  There  is  no  ques-  the  balance  of  convenience  and  incon- 
tion  but  that  the  orator  commenced  venience,  it  seems  to  me  better  that  the 
using  that  name  for  packing  made  by  defendants  should  abstain  from  doing 
him  in  1875,  and  has  continued  that  use  that  which  is  a  novelty,  and  that  they 
since  that  time,  nor  but  that  the  defend-  bhould  not  during  the' litigation  inter- 
ants  use  that  name  in  connection  with  fere  with  the  names  the  plaintiffs  say 
that  kind  of  packing,  not  of  the  orator's  they  have  got."  Brett,  J.,  said :  *'  There 
make,  in  trade;  nor  but  that  a  firm  is  another  question  as  to  the  conven- 
known  as  Sellers  Bros,  gave  that  name  ience  and  inconvenience  of  granting  an 
to  a  kind  of  steam-packing  patented  by  interlocutory  injunction.  The  plaintiffs 
William  Beschke  in  1872,  at  Philadel-  having  established  a  trade,  the  evidence 
phia,  and  used  it  in  connection  with  is  to  be  taken  to  show  very  strongly 
that  packing  until  early  in  1874 ;  nor  that  their  beer  had  acquired  the  name 
but  that  the  profits  on  the  sales  of  de-  in  the  trade;  and  what  Tc\y  lord  has 
fendants  are  much  less  than  $500.    .    .    .  said  seems  to  be  perfectly  true,  that  if 
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the  defendants  were  allowed  to  inter-  nary  care  and  prudence.  This  maj  be 
fere  with  them  in  carrying  on  that  trade  true,  and,  in  the  absence  of  fraud,  and 
(on  the  supposition  that  they  are  right)  -upon  the  meritSf  the  court  may  not  be 
up  to  the  hearing,  and  then  up  to  an  willing  to  hold  that  an  infringement  has 
appeal  to  the  House  of  Lords,  by  that  been  shown.  But  the  fraud  has  been 
process  the  defendants  could  destroy  confessed  by  the  demurrer,  and  such 
the  plaintiff's  trade  be3'ond  remedy,  confession  entitles  the  complainant  to 
whereas,  according  to  the  defendants'  an  injunction.  The  demurrer  is  over- 
own  showing,  and  according  to  their  ruled,  and  twenty  days'  time  is  given 
own  allegation,  stopping  them  from  to  the  defendant  to  answer  the  corn- 
using  the  dog's  head  would  do  no  in-  plainant's  bill  on  the  merits."  See  also 
jury  to  them  if  their  allegation  be  cor-  Hennessey  v,  Rohmann,  36  L.  T.  N. 
rect"     Cotton,  L.  J.,  said:  **  As  to  the  S.  51. 

question  of  convenience  or  inconven-  In  Frese  v.  Bachof,  13  Blatchf.  (U. 
ience  in  granting  the  injunction,  I  have  S.)  234,  Johnson,  J.,  said  :  "To  a  pre- 
no  hesitation  in  coming  to  the  conclu-  liminary  injunction  the  plaintiffs  are 
sion  that,  if  there  is  a  prima  facie  case  not,  on  this  branch  of  the  case,  entitled: 
made  out  by  the  plaintiffs,  although  it  Neither  party  has  any  exclusive  right 
is  not  as  fully  made  out  as  it  possibly  in  the  article  known  as  Hamburg  tea, 
might  have  been,  we  ought  to  grant  the  which  appears  to  be  a  compound  known 
injunction.  The  plaintiffs,  in  obtaining  in  the  German  books  of  medicine ;  nor 
an  injunction  upon  an  interlocutory  ap-  do  the  plaintiffs  at  present  appear  to 
plication,  must  give  an  undertaking  as  have  any  special  right  in  respect  to  the 
to  damages.  •  If  there  is  no  injunction  form,  size,  and  color  of  the  packages, 
granted,  and  they  are  in  the  right,  the  the  labels  upon  which  are  sufficient  to 
trade  name,  which  they  saj'  is  valuable  distinguish,  even  to  a  careless  observer, 
to  them,  it  seems,  when  they  come  to  the  one  from  the  other.  A  preliminar}- 
protect  it,  will  be  absolutely  gone  before  injunction  must  issue  against  the  de- 
they  can  ascertain  their  rights.  There-  fendant,  restraining  him  from  the  use 
fore,  if  the  plaintiffs  have  made  out  a  of  the  name  of  *  J.  C.  Frese  &  Co.,'  and 
prima  facie  case,  the  strong  balance  of  from  that  of  the  trade-mark,  or  label, 
convenience  and  inconvenience  is  in  *  J.  C.  Frese  &  Co.,  Hopfensack,  6  Ham- 
favor  of  granting  the  injunction."  burg,'  on   packages  of  Hamburg  tea. 

In  Carroll  v,  Ertheiler,  i  Fed.  Rep.  and  the  residue  of  the  injunction  asked 

688,  Butler,  J.,  said:  **  He  knew  it  to  be  for  is  denied." 

the  recognized  designation  of  the  plain-  In  Lee  v.  Haley,  L.  R.,  5  Ch.  App. 
tiff's  tobacco,  which  had  become  popu-  155,  Giffard,  L.  J .,  said:  "Then,  fur- 
lar  with  consumers  and  the  trade.  Did  ther,  in  cases  of  delay,  we  must  con- 
he  not  expect  the  public  to  be  influenced  sider  whether  the  nature  of  the  injunc- 
thereby  and  his  business  increased.'  tion  is  such  that  if  it  is  granted  the  de- 
An  affirmative  answer  cannot  well  be  fendant  will  have  been  injured  by  the 
avoided.  If  he  did  not,  however,  the  delay.  It  has  been  strongly  urged  here 
injunction  will  do  him  no  harm,  for  he  that  if  this  injunction  is  sustained  the 
has  not  yet  had  time  to  establish  a  rep-  defendant's  trade  will  be  stopped,  but 
utation  of  his  own  under  this  name,  that  is  not  so;  his  trade  will  not  be 
.  .  .  A  preliminary  injunction  as  stopped  in  the  least,  he  will  only  be  re- 
prayed  for  will  be  granted."  strained   from  selling  under  this  par- 

In  Robertson  v.  Berry,  50  Md.  591,  ticularname.    .    .    .    Considering  the 

Miller,  J.,  said:    "In  determining  nature  ofthe  injunction,  such  an  amount 

whether  this  order  shall  be  affirmed  or  of  dela)'  as  has  taken  place  here  would, 

reversed,  this  court  is  confined  to  the  even  if'^unaccounted  for,  be  immaterial, 

case  made   by  the   bill  and  exhibits,  ...     I  think  this  injunction  has  been 

without  reference  to  the  averments  of  properly  granted  upon  the  well-known 

the  answer  which  appears  in  the  record,  principles  of  this  court,  which  are  ap- 

McCann  v,  Taylor,  10  Md.  418."  plicable  to  all  cases  of  this  description. 

In  Enoch  Morgan's  Son's  Co.  v,  viz,,  that  it  is  a  fraud  on  the  part  of  a 
Hunkele,  16  Pat.  Off.  Gaz.  1092 ;  31  P.  defendant  to  set  up  a  business  under 
■&  S.  Am.  Trade-mark  Cases,  Nixon,  such  a  designation  as  is  calculated  to 
J.,  said:  "The  defendant  insists  that  lead  and  does  lead  other  people  to  sup- 
there  are  such  differences  in  his  mode  pose  that  his  business  is  the  business  of 
of  using  and  combining  the  colors  on  another  person.  That  being  so,  this 
the  wrapper,  that  no  careful  purchaser  application  mustf  be  dismissed  with 
need  be  deceived,  if  he  exercise  ordi-  costs." 
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title,*  and  equity,*  and  reasonable  doubt  of  either,*  or  reasonable 
doubt  of  infringement,*  or  if  it  appears  that  the  plaintiff  has  been 

1.  In  Portuondo  v,  Monne,  28  Fed.  a  motion  to  dissolve  the  injunction. 
Rep.  16,  Wheeler,  J.,  said  :  "The  plain-  The  case  must  be  very  clear  to  justify 
tiff  shows  that  he  has  used  the  symbols  this  court  in  deciding  the  merits  of  the 
mentioned  in  his  bill  of  complaint  to  controversy  on  a  mere  motion,  and  it 
designate  cigars  made  by  him  ;  and  that  would  ordinarily  decline,  in  a  case  pre- 
the  defendants  make  use  of  the  same,  senting  any  serious  question,  to  deprive 
But  the  affidavits  of  defendants  show  either  party  of  the  privilege  of  having 
that  the  same  symbols  were  used  by  the  merits  of  his  case  deliberately  heard 
others  upon  cigar  boxes  before,  or  and  passed  upon  on  appeal  from  the 
about  tlie  time  the  plaintiff  began  to  use  final  judgment." 

them.    These  affidavits  make  it  doubt-  8.  in    Fairbanks    v.   Jacobus,    14 

ful  whether  the  plaintiff  has  so  had  the  Blatchf.  (U.  S.)  337,  Johnson,  J.,  said  : 

exclusive  use  of  the  symbols  that  the  '*  In  trade-mark  cases,  it  is  by  no  means 

use  of  them  by  the  defendants  serves  to  of  course  to  grant  preliminary  injunc- 

pass  their  cigars  as  those  of  the  plaintiff,  tions,  even   where  the  plaintiff's  case 

This  question  cannot  safely  be  deter-  seems  to  be  made  out;    and  I   shall, 

mined  upon  the  affidavits,   but  should  therefore,  leave  the  further  considera- 

be   established   by   evidence    regularly  tion  of  the  case  to   the  final   hearine, 

taken  in  due  course.    The  plaintiff  does  when  the  question  as  to  the  defendant  s 

not  appear  to  be  entitled  to  a  prelimi-  claim  of  right  to  the  use  of  the  words 

nary  injunction.     Motion  denied.*'  '  Fairbanks*  patent  *  and  the  other  ques- 

2.  Green  v.  Rooke,  L.J.  N.  C.  1872,  tions  of  fact  just  referred  to,  and  the 
p.  54.  In  Leclancha  Battery  Co.  v.  unexplained  circumstances  and  terms 
Western  Electric  Co.,  21  Fed.  Rep.  538,  of  the  writing  claimed  to  have  extin- 
Wheeler,  J,,  said:  "The  orator  seeks  guished  the  right  of  Chamberlain,  can, 
by  motion  for  a  preliminary  injunction,  if  necessary,  be  further  considered, 
to  have  the  defendant  restrained  from  The  motion  for  an  injunction  must  be 
using  the  words  '  Pile  Leclancha  *  and  denied,  and  the  order  heretofore  made, 
'  Disque,'  and  the  orator^s  style  of  label,  granting  an  injunction  till  the  decision 
upon  batteries  of  the  defendant's  manu-  of  the  motion,  must  be  vacated.*' 
facture.  ...  As  the  medals  were  4.  In  Brown  v.  Doscher,  20  N.  Y. 
awarded  to  the  patented  batteries,  the  Supp.  900;  66  Hun  (N.  Y.)  626,  Law- 
representation  of  them  upon  the  labels  rence,  }.,  said  :  *'  No  case  was  made  out 
would  be  indicative  of  the  reputation  in  the  court  below  for  the  granting  of 
of  these  batteries  rather  than  of  their  an  injunction  pendente  lite.  The  sec- 
origin.  Under  these  circumstances  and  ond  wrapper  of  the  defendant  cannot, 
authorities,  the  question  whether  these  we  think,  be  regarded  as  such  an  imi- 
things  all  together  amount  to  an  un-  tation  of  the  plaintiffs  wrapper  as  to  be 
lawful  representation  of  the  source  of  likely  to  deceive  a  purchaser  of  ordi- 
the  batteries,  is  so  doubtful,  that  the  nary  care  and  caution;  and  as  to  the 
granting  of  a  preliminary  injunction  first  wrapper  adopted  by  the  defendant, 
does  not  appear  to  be  warranted.**  but  abandoned  by  him  before  the  mo- 

In  Selchow   v.  Baker,  93  N.  Y.  59;  tion  was  heard,  we  deem  it  sufficient  to 

45  Am.  Rep.  169,  Rapallo,  J.,  said  :  "  In  say  that,  in  view  of  the  allegations  in 

the  case  of  McHenry  v,  Jewett,  90  N.  the    defen(Jant*s    affidavits,    that    the 

Y.  58,  this  general  rule  was  qualified  to  plaintiffs  were  themselves  guilty  of  at- 

the   extent  of   holding  that   where   it  tempting  to  mislead  the  public,  by  a 

clearly  appears  that  the  complaint  shows  statement  upon  the  label  used  by  them 

no  cause  of  action,  a  preliminary  in-  that  their  form  of  cake  and  title  were 

junction  is  unauthorized,  and  the  grant-  protected    by   a   trade-mark    secured, 

ing  of  it  is  an  ei-ror  of  law  which  may  which  statement  is  shown  by  the  papers 

be   reviewed  in  this  court  on  appeal,  to  have  been  false,  the  plaintiffs  have 

The  principle  established  in  the  case  not  shown  such  a  superior  equity  as 

above  cited  does   not  applj'   where   a  entitles  them  to  a  preliminary  injunc- 

doubtful  question  of  law  arises  upon  the  tion.     We  think  that  the  rights  of  both 

complaint.      The   decision   of  such   a  parties  can  be  more  accurately  deter- 

question  would  be  deferred  until  the  mined  and  adjudicated  upon  the  trial 

hearing  of  the  case  upon  its  merits,  and  of  the  action  than  upon  a  hearing  on 

would  not  be  summarily  disposed  of  on  affidavit!,   and    are    therefore    of    the 
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guilty  of  laches  in  bringing  suit,*  the  preliminary  injunction  will 
be  denied. 

opinion  that  the  order  below  should  be  can  discern,  made  a  perfectly'  accurate 

affirmed,   with    costs    and    disburse-  decision — the  very  one  he    ought  to 

ments.''  have  made." 

In  Lies  v.  Daniel,  82  Ga.  272,  Bleck-  In  Mitchell  r.  Henry,  15  Ch.  Div. 
lev,  C.J. ,  said:  **The  question  of  fact,  181,  James,  L.  J.,  said:  "Probably  a 
whether  the  cigar  boxes  held  for  sale  large  percentage  of  purchasers  would 
and  being  sold  by  the  defendant,  with  not  be  deceived,  but  there  is  such  a 
the  marks,  devices  and  designs  thereon,  conflict  of  evidence  that  in  my  opinion 
are  such  colorable  imitations  of  the  the  matter  cannot  be  safely  dealt  with 
complainant's  goods  as  to  be  likely  to  upon  an  interlocutory  application  when 
deceive  or  mislead  purchasers  to  the  the  witnesses  have  not  been  cross-ex- 
injury  of  complainants,  being  for  the  amined.  In  order  to  come  to  a  satis- 
jury  on  final  hearing  of  the  bill,  and  factory  conclusion,  it  is  necessary  to 
irreparable  damage  not  being  probable,  know  what  the  witnesses  would  say 
there  being  no  charge  that  the  defend-  when  they  are  using  their  own  words 
ant  is  insolvent,  there  was  no  error  in  in  answer  to  questions  not  leadings 
denying  an  interlocutory  injunction,  whereas  we  have  before  us  only  affi- 
Injunctions  in  restraint  of  trade  should  davits  which  are  answers  in  the  solic- 
be  sparingly  granted  before  final  de-  itor's  words  to  questions  the  most  lead- 
cree.  Foster  v.  Blood  Balm  Co.,  77  ing  possible.  Then,  with  regard  to  the 
Ga.  216.    Judgment  affirmed."  balance  of  convenience  and  inconven- 

In  Foster  v.  Blood  Balm  Co.,  77  Ga.  ience,  it  seems  to  me  by  far  the  most 
216,  Bleckley,  C.  J.,  said:  "We  are,  convenient  course  that  no  injunction 
however,  satisfied  that  in  this  case,  the  should  be  granted,  and  that  the  motion 
injunction,  if  to  be  granted  at  all,  ought  should  stand  over  to  the  hearing,  the 
to  await  the  result  of  a  trial  upon  the  defendants  undertaking  to  keep  an  ac- 
merits.  It  is  a  grave  matter  to  petrifj''  count."  Cotton,  L.  J.,  said:  "  I  will  say  a 
in  an  instant  a  living  business  by  a  few  words  as  to  the  reason  why  I  think 
mere  interlocutory  order.  If  the  use  of  we  cannot  interfere  by  granting  an  in- 
a  particular  label  is  important  to  the  junction.  If  there  is  a  conflict  of  testi- 
complainants,  so  is  it  to  the  defend-  mony  on  the  question  whether  or  no 
ants.  And,  at  last,  the  facts  have  to  be  goods  are  calculated  to  deceive  or  to  be 
found  by  a  jury ;  the  chancellor,  under  passed  off  as  those  of  the  persons  by 
our  system,  has  no  power  to  settle  them  whom  they  are  not  manufactured,  the 
in  vacation  or  even  in  term.  Any  in-  court  very  often  is  in  a  position  to  judge 
junction  which  he,  unaided  by  a  jury,  by  its  eyes  where  the  truth  lies  and  what 
could  grant,  would  be  only  a  temporary  ought  to  be  the  result.  In  the  present 
expedient.  It  would  prevent  neither  case,  however,  the  question  seems  to 
the  delay  nor  the  expense  of  a  jury  me  to  be  essentially  a  question  for  ex- 
trial.  At  the  trial,  it  will  be  for  the  perts.  .  .  .  But  there  is  a  conflict 
jury  to  say  by  their  verdict,  not  only  of  testimony  between  the  expert  wit- 
whether  the  label  used  by  the  defend-  nesses,  and  there  is,  so  far  as  I  am  con- 
ants  resembles  the  complainant's,  but  cerned,  a  difficultv  in  arriving  at  a  sat- 
whether  the  imitation  is  such  as  to  de-  isfactory  conclusion,  and  I  think  the 
ceive,  and  whether  its  use,  if  continued,  better  course  is  to  let  the  motion  stand 
will  probably  have  that  result.  ...  to  the  hearing,  and  then,  after  cross- 
It  is  not  shown  that  the  defendants  are  examination  of  the  witnesses,  and  afler 
insolvent,  or  that  for  any  cause  the  de-  hearing  the  evidence  in  court,  the  court 
nial  of  a  preliminary  injunction  will  can  decide  whether  the  defendant's 
produce  irreparable  damage.  There  goods  are  so  manufactured  as  to  be  cal- 
would  be  much  more  danger  of  such  culated  to  be  passed  off -as  the  goods  of 
damage  to  the  defendants  from  a  mis-  the  plaintiff.  On  that  ground  I  think 
taken  grant  of  an  injunction  at  this  that  we  ought  not  to  grant  any  inter- 
stage of  the  proceedings  than  there  is  locutory  injunction,  but  that  the  motion 
to  the  complainants  from  the  refusal  to  should  stand  over  to  the  hearing,  the 
grant  it.  We  think  the  judge  below  defendants  being  put  on  an  undertaking 
acted  wisely  and  prudently  in  forbear-  to  keep  an  account." 
ing  to  interfere.  He  not  only  exercised  1.  In  Estes  v.  Worthington,  22  Fed. 
a  sound  discretion,  but,  so  far  as  we  Rep.  822,  Wallace,  }.,  said  :  "The only 

504 


Fnotdim.  TRADE-MARKS,      PamuoMnt  IiotUiOttoii,  eto. 

6.  Decree  and  Permanent  XiQimction.  —  Injunctions  have  been 
granted  in  trade-mark  cases  to  restrain  : 

First.  The  infringement  of  a  technical  trade-mark,  the  dress  of 
goods,  wrappers,  bottles,  seals,  signatures  and  indicia  which  enable 
a  dishonest  defendant  to  sell  his  goods  as  and  for  those  of  the 
plaintiff.* 

doubt  as  to  the  complainants'  right  to  a  App.  Cas.  219  n,  the  injunction,  as  va- 
preliminary  injunction  is  suggested  \iy  ried  by  the  House  stood  as  follows  : 
the  fact  that  the  various  publishers  of  **  To  restrain  the  defendants,  Robert 
such  books  since  1876  have  been  per-  Johnston  &  Co.,  their  servants,  work- 
mitted  without  prosecution  to  apply  the  men,  and  agents,  from  affixing,  or  caus- 
word  to  their  publication  of  juvenile  ing  to  be  affixed,  to  any  Turkey-red 
books  in  this  country,  and  have  used  it  yam  not  dyed  by  the  plaintiffs,  Archi- 
as  a  trade -mark  in  hostility  to  the  real  bald  Orr- Swing  &  Co.,  the  ticket 
proprietors ;  and  among  them  were  the  marked  B,  and  from.using  two  elephants 
complainants  themselves,  who  did  so  on  any  ticket  used  on  Turkey -red  yarn, 
for  two  or  three  years  before  they  pur-  without  clearly  distinguishing  such 
chased  the  right  of  Johnstone.  Haches  ticket  from  the  plaintiffs'  ticket,  men- 
in  prosecuting  infringers  has  always  tioned  in  the  pleadings,  being  the  ex- 
been  recognized  as  a  sufficient  reason  hibit  marked  A,  referred  to  in  the  said 
for  denying  a  preliminary  injunction ;  depositions,  or  so  as  to  represent  or  in- 
sometimes,  apparently,  by  way  of  dis-  duce  the  belief  that  any  of  the  said  yarn 
cipline  to  a  complainant  who  has  mani-  was  dyed  by  the  plaintiffs/'  See  also 
fested  reluctance  to  burden  himself  with  Caruncho  v.  Stephenson,  25  Sol.  J.  929. 
the  expense  and  vexation  of  a  law-suit,  In  Read  v,  Richardson,  45  L.  T.  N. 
and  delayed  legal  proceeding  until  his  S.  60  (Ct.  of  Appeal),  the  following 
patience  was  exhausted.  See  Bovtll  v,  order  was  made:  *'  The  plaintiffs  by 
Crate,  L.  R.,  i  Eq.  Cas.  388.  When  their  counsel  undertaking  to  abide  by 
delay  of  the  owner  of  a  patent  or  trade-  any  order  this  court  may  make  as  to 
mark  to  prosecute  infringers  has  been  damages,  in  case  this  court  shall  here- 
of a  tendency  to  mislead  the  public  or  after  be  of  opinion  that  the  defendants 
the  defendant  sought  to  be  enjoined  have  sustained  any  by  reason  of  this 
into  a  false  security,  and  a  sudden  in-  order  which  the  plaintiffs  ought  to  pay, 
junction  would  result  injuriously,  it  this  court  doth  order  that  the  defend- 
ought  not  to  be  granted  summarily,  but  ants,  E.  Richardson  and  Co.,  their 
the  complainant  should  be  left  to  his  servants  and  agents,  be  restrained  from 
relief  at  final  hearing."  using  the  figure  of  a  dog's  head  upon 

In  Isaacson  v,  Thompson,  20  W.  R.  any  labels,  tickets,  or  wrappers  affixed 
196 ;  41  L.  J.  Ch.  loi,  Bacon,  V.  C,  or  applied  to  bottles  of  beer  or  stout 
said  :  **  The  present  application  cannot  sold  for  exportation,  or  exported  by  the 
be  granted.  The  plaintiff  admits  that  defendants  to  any  of  the  Australian 
he  was  aware  that  the  objectionable  colonies  or  Neiv  Zealand^  and  from 
styles  were  written  over  and  upon  the  selling  for  exportation  or  exporting  to 
defendant's  shops  as  long  ago  as  Feb-  any  of  the  said  colonies  any  bottles  of 
ruary  and  November,  1870,  and  the  beer  or  stout,  having  affixed  or  applied 
otlier  cases  of  deception  that  have  been  thereto  any  such  label,  ticket,  or  wrap- 
adduced  were  committed  between  Feb-  per,  until  judgment  in  this  action  or 
ruary,  1870,  and  May,  1871.  The  in-  further  order;  and  it  is  ordered  that  the 
formation  collected  by  May  was  suffi-  plaintiff's  costs  of  this  motion  be  their 
cient.  Parties  seekin  g  an  injunction  costs  in  the  action." 
must  come  forward  speedily.  If  done  In  Sawyer  v.  Horn,  4  Hughes  (U. 
in  time,  the  application  might  have  S.)  239,  Morris,  J.,  said:  "  We  have 
been  acceded  to.  The  motion  will  come  to  the  conclusion  in  the  case  be- 
stand  to  the  hearing,  and  if  the  plaintiff  fore  us  that  the  respondent  should  be 
dismisses  his  own  bill  before  the  hear-  enjoined  from  putting  up  his  goods  in 
ing,  the  defendant's  costs  will  be  costs  the  manner  in  which  he  has  been  doing, 
in  the  cause."  as  shown   by  the  exhibits,  or  in  any 

1.  Parlett  v,  Guggenheimer,  67  Md.  other  manner  so  simulating  the  form, 

543.  color,  labels  and  appearance  given  by 

In  Johnston  t;.  Orr-Ewing,  L.  R.,  7  the    complainant   to   his    goods  as  to 
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mislead  purchasers,  into  mistaking  one  thereforCf  be  to  restrain  the  defendants, 

for  the  other."     See  also    Carroll  v.  their  servants  and   agents,  from  using 

Ertheiler,  I  Fed.  Rep.  688;  Dreydoppel  the  words  *  Angostura  Bitters,' or  the 

V,  Young,  14  Phila.  (Pa.)  226.  word    *  Angostura/  on  any   bitters  or 

In  Robertson  v.  Berry,  50  Md.  591,  other  fluids  contained  in  bottles,  not 
Miller,  J.,  said  :  *'This  appeal  is  from  made  bj  the  plaintiffs,  so  as  to  induce 
an  order  granting  an  injunction  restrain-  the  belief  that  such  bitters  or  fluids  are 
ing  the  appellant  from  publishing  and  made  by  the  plaintiffs,  and  further, 
circulating  a  certain  almanac  for  the  from  selling  or  offering  for  sale  any  bit- 
year  1879,  known  as  *  T.  G.  Robertson's  ters  or  other  fluids  in  the  bottles,  in  the 
Hagerstown  Almanack,'  with  the  same  wrappers,  and  in  the  general  form  in 
emblems,  devices,  marks,  representa-  which  the  defendants  were  selling  the 
tions,  title  and  back,  outside  pages,  style,  bitters  called  by  them  ^Angostura  Bit- 
shape,  and  general  appearance,  as  have  ters,'  at  the  commencement  of  this  ac- 
characterized  the  publications  of  the  tion,  or  in  any  other  wrappers  or  form 
same  for  previous  j'ears,  and  from  print-  contrived  or  designed  to  represent  and 
ing,  publishing  and  circulating  any  induce  the  belief  that  the  bitters  or 
other  almanac  in  colorable  imitation  of  fluids  sold  by  the  defendants,  and  not 
the  almanac  of  the  complainants,  known  made  by  the  plaintiffs,  are  the  goods  of 
as  *J.  Gruher's  Hagerstown  Town  and  the  plaintiffs." 

County  Almanack,'  and  calculated  to        In  Apollinaris  Co.  v.  Norrish,  33  L. 

deceive   and  impose  upon  the  public,  T.  N.  S.  244,  Bacon,  N.  C,  said :  ''An 

and  to  create  in  their  minds  the  belief  injunction   is  granted  accordingly,  re- 

that  such   almanac  is  really  and  truly  straining  the  defendants,  their  servants 

the   almanac   of    the  complainants,  or  agents,  from  selling,  etc., '  any  mln- 

.     .     .    The  order  appealed  from  will,  eral  or  other  waters  not  being  the  gen- 

therefore,  be  affirmed.     .     .     .     The  uine  Apollinaris  Water,  under  the  name 

averments  of  the  bill  are  sufficient  to  of  Apollinaris  Water  or  London  Apol- 

justify  the  granting  of  the  injunction  linaris  Water,  or  under  any  other  name 

praj'ed  for."  of  which  the  word  Apollinaris  so  forms 

In  Consolidated  Fruit  Jar  Co.  v,  part  as  to  be  calculated  to  deceive  the 
Thomas,  Cox's  Man.  of  Trade-Mark  public* "  See  also  Apollinaris  Co. ». 
Cases  665,  Nixon,  J.,  said:  "  There  is  no  Edwards,  Seton  (4th  ed.)  237 ;  Milling- 
difficulty  about  this  case  in  regard  to  ton  v.  Fox,  3  Myl.  &  C.  330;  and  Pem- 
"the  infringement.  The  embarrassment  berton  (3d  ed.)  238;  Edelsten  v.  Vick, 
arises  in  determining  to  what  extent  the  11  Hare  78:  Collins  Co.  v.  Walker,  7 
injunction  should  go,  or  what  it  should  W.  R.  222;  and  Seton  (4th  ed.)  23s; 
include.  .  .  .  The  court  is  of  the  Harrison  v.  Taylor,  11  Jur.  N.  S.  4m; 
opinion  that  the  complainants  are  en-  Braham  v.  Bustard,  1  H.  &  M.  447; 
titled  to  an  injunction  restraining  the  Mc  Andrew  v.  Bassett,  4  De  G.J.  &  S. 
defendant  pendente  lite  from  the  use  of  380;  Mickle  v»  Emery,  Seton  (4th  ed.) 
the  monogram  on  the  fruit-jar  caps,  and  234;  Siegert  r.  Findlater,  7  Ch.  Div. 
on  the  ends  of  the  boxes,  and  from  cir-  801-814;  McLean  v.  Fleming,  96  U.  S. 
culating  the  printed  circulars  so  closely  24^;  13  Pat.  Off.  Gaz.  913,914. 
resembling  the  circulars  of  the  com-  In  Ford  v,  Foster,  L.  R.,  7  Ch.  App. 
plainants, and  it  is  ordered  accordingly."  611,  James,  L.  J.,  said:  *'The  form  of 

In  India  Rubber  Co.  t\  Rubber  Comb,  the  injunction  will  be  to  restrain  the 

etc.,  Co.,  45  N.  Y.  Super.  Ct.  258,  Sede-  defendants  from  applying  the  mark  or 

wick,  J.,  said  :  **  The  judgment  should  title  of  *  Eureka'  to  any  shirts  manufac- 

have  been  conflned  to  the  use  of  an  tured  by  them  or  to  any  shirts  sold  by 

imitation,  colorable  or  other,  of  the  pic-  them,  unless  manufactured  by  the  plain- 

ture  of  a   factory,  used   hy   plaintiffs,  tiffs,  and  from  selling  any  shirts  already 

This  is,  however,  hardly  more  than  a  marked  with  the  mark  and  title  '  Eure- 

matter  of  form,  which  could  have  been  ka,'  unless  such  mark  or  title  has  been 

corrected  upon  suggestion,  on  the  set-  applied  with  the  sanction  of  the  plain- 

tlement  of  the  judgment.    The  judg-  tiff;    and   from   issuing  any   boxes  or 

ment   should   be  modified  by  striking  packages  on  which  the  mark  or  title  of 

out  the  absolute  prohibition  of  the  use  'Eureka'  shall  be  applied  to  shirts  not 

of  a  picture  of  a  factory,  and  confining  of   the    plaintiff's    manufacture;     and 

the  imitation  to  a  picture  like  that  used  from  affixing  or  using  anj'  label  or  card 

by  the  plaintiffs."  or  other    mark    containing    the  word 

'    In   Siegert  v.  Findlater,  7  Ch.  Div.  *  Eureka 'to  or  upon  any  shirts  not  of 

801,  Fry,  J.,  said  :  **The  injunction  will,  the  plaintiff's  manufacture." 
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Second.  The  use  of  the  same  collocation  of  words,  names, 
descriptions,  size,  shape,  and  color  of  package.^ 

Third.  The  use  of  the  name  of  a  person  who  has  sold  his  busi- 
ness, but  without  granting  the  right  to  use  his  name,  and  the  use 
of  signs  and  other  means  of  identification  connected  with  a  build- 
ing, which  might  give  the  idea  that  a  later  occupant  was  the  suc- 
cessor in  business  of  the  former  occupant ;  also  to  restrain  per- 

In  Wotherspoon  v.  Currie,  L.  R.,  5  H.  Seixo,   or    otherwise    using  the   word 

L.  Cas.  523,  it  was  said:    ** Injunction  'Seixo/    without    distinguishing    the 

granted  restraining  the  respondent,  his  same  from  the  wine  produced  \>y  the 

servants   and    agents,   from   using  the  Quinta  do  Seixo."     Affirmed  by  Lord 

■word  *  Glenfield '  in  or  upon  any  labels  Cramworth,V.  C.     See  also  Williams  v. 

affixed  to  packets  of  starch  manufac-  Johnson,  2  Bosw.  (N.  Y.)  i ;  Amoskeag^ 

tured  by  or  for  him,  and  from  in  any  Mfg.  Co.  v.  Spear,  2  Sandf.  (N.  Y.)  601. 

other  way  representing  the  starch  man-  In   Farina  v,  Silverlock,  x   K.  &  J. 

ufactured  by  or  for  him  to  be  'Glenfield  509,  Wood,  V.  C,  said  :  "Injunction  to 

Starch,'  and  from  selling  or  causing  the  restrain  the   defendant,  his  workmen, 

same  to  be  sold  as  '  Glenfield  Starch,'  etc.,  from  printing  or  selling,  or  expos- 

and  from  doing  any  act  or  thing  to  in-  ing  for  sale,  or  procuring  to  be  printed 

duce  the  belief  that  starch   manufac-  or  sold,  any  label   similar  to  those  in 

tured  by  or  for  him,  the  respondent,  is  use  by  the  plaintiff,  as  in  the  bill  in  this 

'  Glenfield    Starch,*   or    starch   manu-  cause  mentioned,  or  containing  copies 

factured  by  the  appellants;  the  respon-  of  the  signature,  or  address,  or  flourish, 

dent  to  pay  the  costs  of  the  appellants  seal  or  stamp,  or  other  marks  invented 

in  the  court  below."    See  also  Stephens  and   used   by  the   plaintiff,  as  therein 

V.  Peel,  16  L.  T.  N.  S.  145.  mentioned,  or  any  signature,  address. 

In   Swift  V.  Dey,  4  Rob.    (N.  Y.)  flourish,   seal,  or  other   mark   merely 

614,  Robertson,  C.  J.,  said:  "The   in-  colorably  differing  therefrom,  or   any 

junction   must,  therefore,  be  continued  other  papers   or  labels  so  printed  or 

against  the  employment    by   the  de-  contrived  as,  by  colorable  imitation  or 

fendants  of  the  words  '  Parlor  Match,'  otherwise,  to  represent  or  lead  to  the 

inclosed  in  a  lozenge-shaped  frame  or  belief  that  Eau  de  Cologne  prepared  by 

design,  similar   to  that  in  the  label  of  other  parties  was  Eau  de  Cologne  pre- 

the   plaintiffs,   in    any   label    used   by  pared  by  the  plaintiff."  See  also  Franks 

them  in  the  sale  of  matches ;  and  also  v.  Weaver,  8  L.  T.  510. 

of  the  word  *  Diamond,' or  the  words  In   Knott  v.   Morgan,  2    Keen   219, 

*  Diamond  State,' in  any  labels  used  to  Langdale,  M.  R.,  said:    **To  restrain 

designate    such    matches,   and   of^any  the  defendant,  Robert  Morgan,  his  serv- 

strip  or  border  on  their  labels  similar  ants  and  agents,  from  running,  or  in 

to  that  on  which  such  word  *  State '  is  any   manner  using  or  causing   to  be 

printed  in  the  labels  of  the  plaintiffs ;  used,  for  the  conveyance  of  passengers, 

and   from   selling  any  matches   with  his  omnibus  in  the  bill  mentioned,  or 

labels  having  such  prohibited  insignia  any   other  omnibus,    having    painted, 

of  ownership  thereon."  stamped,  printed  or  written  thereon  the 

In  Seixo  v.  Provezende,  L.  R.,  i  Ch.  words  or  names  *  London  Conveyance,' 

App.  194,  Wood,  V.  C,  said:  "Injunc-  or  *  Original  Conveyance  for  Company,' 

tion  to  restrain  the  defendants,  etc.,  from  or  any  other  names,  words,  or  devices 

affixing  or  causing  to  be  aflixed  to  any  painted,   stamped,  printed,  or  written 

casks  of  wine  shipped  to  their  orders  the  thereon,  in  such  manner  as  to  form  or 

brand   or  marks  of  a  crown  and  the  be  a  colorable  imitation  of  the  names, 

vrord  *  Seixo,'  or  any  other  combina-  words,  and  devices   painted,  stamped, 

tion  of  marks  or  words  so  contrived  as,  printed,  or  written  on  the  omnibuses  of 

by  colorable  imitation  or  otherwise,  to  the  plaintiffs;  and  let  the  defendant  pay 

represent  the  marks  or   brands  of  the  to  the  plaintiffs  their  costs  of  this  ap- 

plaintiff,  and    from    employing    any  plication." 

marks  or  words  which  shall  be  so  con-  1.  In  Landreth  v.  Landreth,  22  Fed. 

trived  as  to  represent,  or  induce  the  Rep.  41,  Dyer,  J.,  said  :**  An  injunction, 

belief,    that    such    wines    are   Crown  pendente  Ute^  will  issue,  restraining  the 

Seixo,  or  the  produce  of  the  Quinta  do  defendant    from   placing  on   the   bags 
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sons  from  soliciting  customers  of  a  firm   for  orders  under  a  guise 

0  which  might  mislead  them  into  the  belief  that  they  were  dealing 
with  the  same  firm  as  formerly.* 

used  by  him  in  putting  his  peas  on  the  Tube  Co.,  Cox's  Man.  of  Trade-Mark 

market,   a  label  or  inscription  resem-  Cases  566. 

bling  in  design,  form,  and  arrangement,  **  Order  that  an  injunction  be  awarded 
or  collocation  of  identical  words,  the  against  the  defendant,  Edwin  Popple- 
label  or  inscription  of  the  complainants,  well  Dawson,  to  restrain  him,  his  part- 
as  does  the  label  now  used  bj'  the  de-  ners,  servants,  or  agents,  from  applying 
fendant."  to  any  person  who  was  a  customer  of 
1.  In  Massam  v,  Thorley's  Cattle  the  nrm  of  Benjamin  Dawson  &  Co^ 
Food  Co.,  14  Ch.  Div.  748,  James,  L.  J.,  prior  to  the  12th  of  June,  1871,  privately 
said :  *' An  injunction  will  be  granted  to  by  letter,  personally,  or  by  a  traveler, 
restrain  the  defendant  company,  their  asking  such  customer  to  continue  to 
servants,  workmen,  agents  and  travel-  deal  with  the  defendant,  or  not  to  deal 
ers,  and  representatives  respectively,  with  the  plaintiffs,  the  Kirkstall  Brew- 
from  selling,  exporting,  or  shipping,  or  ery  Company,  Limited.'*  Minutes  by 
causing,  or  procuring,  or  allowing  Romillj',  M.  R.,  in  Labouchere  v.  Daw- 
to  be  sold,  shipped,  or  exported,  and  son,  L.  R.,  13  Eiq.326.  See  also  Leggott 
from  in  any  manner  representing,  or  v.  Barrett,  15  Ch.  Div.  306;  Selby  v. 
causing,  or  procuring  to  be  repre-  Anchor  Tube  Co.,  W.  N.(  1877),  p.  191; 
sented,  any  goods  manufactured  by  Scheile  v.  Brakell,  11  W.  R.  79)6;  Witt 
the  defendant  company  as  the  manu-  t'.  Corcoran,  Seton  (4th  ed.)  257 ;  Eng- 
facture  or  goods  of  the  late  Joseph  land  v.  Curling,  8  Beav.  129;  Burrows 
Thorley,  or  of  the  plaintiffs,  his  trustees  v.  Foster,  i  N.  R.  156;  Wheeler,  etc., 
and  successors  in  business;  and  also  Mfg.Co.  v.  Shakespear, 39  L.  J.  Ch.  38. 
from  in  any  manner  representing,  or  In  Scott  v.  Scott,  16  L.  T.  N.  S.  145, 
causing  or  procuring  to  be  represented,  Wood,  V.  C,  said  :  "  Injunction  granted 
or  doing  anj'thing  which  shall  lead  to  to  restrain  the  defendants  from  allow- 
the  belief,  that  the  defendant  company  ing  or  permitting  the  brass  plate  so  af- 
have  been  or  are  carrying  on  the  busi-  fixed  by  the  defendants  to  the  door  of 
ness  of  the  late  Joseph  ^Thorley,  or  are  the  premises  in  Regent  street,  to  remain 
the  successors  m  business  of  the  late  affixed  with  any  inscription  thereon 
Joseph  Thorley;  and  also  from  affixing,  representing  or  holding  out  to  the  cus- 
or  permitting  or  causing  to  be  affixed,  tomers  of  the  late  partnership  of  Robert 
to  any  goods  or  articles  manufactured  and  Walter  Scott,  or  to  anj'  other  per- 
or  bought,  or  procured,  or  sold,  or  sons  whatsoever,  that  they  are  carrying 
shipped,  or  exported  by  the  defendant  on  business  in  continuation  of  or  in 
company,  or  otherwise  using  or  em-  succession  to  the  business  carried  on  by 
ploying,  or  permitting  to  be  used  or  the  date  firm  of  Robert  and  Walter 
employed,  any  labels,  wrappers,  or  Scott.''  See  also  Hoffman  v*  Duncan, 
marks  used  by  the  late  Joseph  Thorley  Seton  (4th  ed.)  256;  Witt  v.  Corcoran, 
and  the  plaintiff,  his  trustees  and  sue-  Seton  (4th  ed.)  257;  Graveley  v.  Win- 
cessors  in  business,  or  so  contrived  and  Chester,  Seton  (4th  ed.)  257;  England 
prepared  as  to  represent  or  lead  to  the  v.  Curling,  8  Beav.  129;  Hudson  v.  Os- 
belief  that  the  goods  or  articles  manu-  borne,  39  L.  J.  Ch.  79;  Hookham  v, 
factured,  or  sold,  or  shipped,  or  exported  Pottage,  L.  R.,  8  Ch.  A  pp.  92;  James  v. 
by  the  defendant  company  are  the  James,  Seton  (4th  ed.)  237;  Montagne 
goods  or  manufacture  of  the  late  Joseph  v,  Moore,  Seton  (4th  cd.)  238;  Cave  v. 
Thorley  or  of  the  plaintiffs ;  and  also  Myers,  Seton  (4th  ed.)  238;  Fullwood 
from  employing,  using,  or  circulating,  v,  Fullwood,  38  L.  T.  N.  S.  381. 
or  causing  to  be  employed,  used,  or  In  Routh  v.  Webster,  10  Beav.  563, 
circulated,  any  circulars,  pamphlets,  no-  Langdale,  M.  R.,  said:  "Restrain  the 
tices,  or  advertisements  of  the  late  defendants  from  printing,  publishing, 
Joseph  Thorley  or  of  the  plaintifis,  or  or  circulating  any  prospectus  or  other 
which  shall  in  any  manner  represent  document  of  or  relating  to  a  certain 
or  lead  to  the  belief  that  the  defendant  company  called  the  Economic  Convey- 
company  have  been  or  are  carrying  on  ance  Company,  mentioned  and  referred 
the  business  of  the  late  Joseph  Thor-  to  in  plaintifTs  bill  in  this  cause,  with 
ley,  or  that  they  are  his  successors  in  the  plaintiffs  name  thereto,  and  from, 
business."     See  also  Selby  v.  Anchor  in  any  manner,  using  the  name  of  the 
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Fourth.  The  use  of  plaintiff's  corporate  name.* 
Fifth,  The  wrongful  use  of  the  name  of  a  publication,  such  as 
a  newspaper.* 

plaintifT,  so  as  to  identify  him  as  a  party  name  or  style   so  framed  as   to  be  a 

interested  or  associated  with  the  said  colorable    imitation    of   the    name    or 

company."  style   in   which   the    plaintiffs'  branch 

1.  In  Myers  v.  Kalamazoo  Buggy  business  mentioned  in  the  bill  was  car- 
Co.,  54  Mich.  233;  52  Am.  Rep.  on,  ried  on,  or  as  to  deceive  the  public,  or 
Cooley,  C.  J.,  said :  "The  circuit  court  lead  to  the  belief  that  the  business 
enjoined  the  defendants,  *from  con-  carried  on  by  the  defendant  was  the 
ducting  the  business  of  manufacturing  same  as  the  business  carried  on  by  the 
carriages,  buggies,  wagons  and  cutters  plaintiffs  under  the  name  or  style  of 
under  the  name  of  the  Kalamazoo  *  The  Guinea  Coal  Company,' or  was  in 
Buggy  Company,  either  as  designating  any  way  connected  therewith.*'  See  also 
a  corporation  or  other  business  associa-  Colton  x\  Thomas,  2  Brew.  (Pa.)  308. 
tion  of  said  defendants,  and  from  issu-  3.  In  Walter  v.Head,  25  Sol.  J.  757,  the 
ing  and  distributing  circulars  and  busi-  court  said  :  "The  order,  as  varied,  re- 
ness  cards  under  that  name,  and  from  strained  the  defendant  from  printing 
soliciting  custom  by  the  agency  of  or  publishing  any  newspaper,  or  other 
traveling  salesmen  or  otherwise  from  publication  in  the  form  of  a  newspaper, 
the  customers  of  the  firm  known  as  the  with  or  under  the  name  or  title  of  the 
Kalamazoo  Wagon  Company,  who  *  Times,'  and  from  doing  any  other  act 
were  customers  of  this  firm  on  the  5th  orinvasionor  infringement  of  the  plain- 
day  of  April,  1883,  in  any  manner,  un-  tiffs'  right  or  interest  in  the  name  or 
der  the  name  of  the  Kalamazoo  Buggy  title  of  the  'Times.'  " 
Company.' "  In  Ainsworth  v,  Bentley,  14  W.  R. 

In  Hendricks  v.  Montagu,  17  Ch.  630,  Wood,  V.  C,  said  :  "That the  de- 
Div.  638,  Jessel,  M.  R.,  said :  **  The  fendant,  Richard  Bentley,  his  servants, 
writ  which  I  have  got  before  me  is  this :  etc.,  be  restrained  from  carrying  on, 
*  For  an  injunction  to  restrain  the  de-  etc.,  the  said  Temple  Bar  Magazine ; 
fendants  from  applying  to  the  Registrar  but  the  order  to  be  without  prejudice  to 
of  Joint-Stock  Companies  in  England  the  publication  of  the  said  magazine 
for  registration  under  the  Companies  until  the  hearing  of  cause,  so  as  the 
Act  of  a  company  to  be  incorporated  name  of  Bentley  do  not  appear  either 
under  the  name  of  the  Universe  Life  in  the  title-page  or  in  any  other  part 
Assurance  Association,  or  any  other  of  the  said  publication,  or  in  any  ad- 
name  likely  to  mislead  or  deceive  the  vertisement  of  the  said  publication,  and 
public  into  the  belief  that  the  company',  this  order  to  be  without  prejudice  to 
being  incorporated  as  aforesaid,  is  the  the  right  (if  any)  of  the  plaintiff  to 
same  as  the  Universal  Life  Assurance  damages  or  profits  in  respect  of  any 
Societj',  .  .  .  from  issuing  or  pub-  publication  of  the  work." 
lishing  any  advertisements,  circulars,  or  See  also  Chappell  v.  Sheard,  2  K.  &  J. 
prospectuses  representing  that  a  com-  122;  Emperor  of  Austria  v.  Day,  Giff. 
pany  is  to  be  incorporated,  pursuant  to  628-^31 ;  3  De  G.  F.  &  J.  217-219. 
the  Companies  Act,  1862,  under  the  In  Clement  v.  Maddick,  i  Giff.  loi, 
name  of  the  Universe  Life  Assurance  Stuart,  V.  C,  said:  "That  the  defend- 
Association,  Limited,  ...  or  any  ants,  their  servants,  workmen  and 
such  other  name  as  aforesaid,  and  from  agents,  may  be  restrained  from  printing, 
carrying  on  or  commencing  any  busi-  publishing,  or  continuing  to  print  or 
ness  under  the  name  of  the  U  niverse  publish  any  newspaper  or  other  period- 
Life  Assurance  Association,  Limited,  ical  paper  w^ith  or  under  the  name  or 
or  any  such  other  name  as  aforesaid.' "  style  of  the  *  Penny  Bell's  Life  and 
See  also  Estcourt  v.  Estcourt  Hop  Sporting  News ;'  or  with  or  under  any 
Essence  Co.,  31  L.  T.  N.  S.  571 ;  L.  R.,  name  or  style  of  which  the  name,  style, 
10  Ch.  276.  or  words  of  *  Bell's  Life,'  shall  form  a 

In  Lee  v,  Haley,  L.  R.,  5  Ch.  App.  part,  or  in  any  way  occur;  and  from 

155,  there  was  an  order  by  Malins,  V.  using  the  said  name,  style,  or  title  of 

C.,  "  restraining  him  from  continuing  *  Bell's  Life  '  by  way  of  name,  style  or 

to  use,  and  from  exhibiting  or  using,  the  title  to  any  newspaper  or  periodical, 

name   *  The    Pall    Mall    Guinea  Coal  without  the  license  or  consent  of  the 

Company,'  in  Pall  Mall,  or  any   other  plaintiff."     See  also  Edmonds  xk  Ben- 
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Sixth,  The  use  of  a  secret  obtained  through  confidential  rela- 
tions and  the  sale  of  the  article  made  thereby  under  its  trade- 
mark name.* 

bow,  Seton  (3d  ed.)  905;  Corns  v.  Grif-  order  was  made  declaring  that  "  the  de- 
fiths,  Pemberton  (3d  ed.)  238 ;  Mack  v.  fendants,  their  agents, etc.,  be  restrained 
Peter,  41  L.  J.  Ch.  782;  Ingram  v,  from  publishing  or  exposing  to  sale» 
Stiff,  5  Tur.  N.  S.  947;  Prowett  v.  Morti-  any  copy  or  copies  of  the  defendant's 
mer,  2  Jur.  N.  S.  414.  said  work,  and  from  printing,  publish- 
In  Prince  Albert  v.  Strange,  2  De  ing,  or  exposing  to  sale,  any  other  work 
G.  &  S.  717,  the  court  said:  *'  By  the  or  publication  as  or  being  a  continua- 
decree  it  was  declared,  that  the  plain-  tion  of  the  plaintiff's  work,  or  of  the 
tiff  was  entitled  to  have  delivered  to  defendant's  work,  which  had  been  so 
him  the  impressions  (by  the  answer  of  published  as  such  continuation,  as 
Judge  admitted  to  be  in  his  possession),  aforesaid ;  and  from  printing  all  or  any 
of  such  of  the  several  etchings  in  the  part  or  parts  of  the  plaintiff's  said  work; 

{>leading8  mentioned,  as  in  the  cata-  and  that  the  injunction  should  be  con- 
ogue  and  in  the  pleadings  were  stated  tinued  as  to  any  letters,  etc^  admitted 
to  have  been  etched  by  the  plaintiff ;  by  the  answer  to  have  been  received 
that  is  to  say  [they  were  described  by  from  correspondents  by  the  defendant, 
reference  to  the  numbers  in  the  cata-  while  publishing  for  the  plaintiff." 
logue],  and  it  was  ordered  that  Judge  1.  In  Weston  v,  Hemmons,  Cox*s 
should,  within  four  days  after  the  Man.  of  Trade-Mark  Cases  517,  Moles- 
service  of  the  decree,  deliver  up  the  worth,  }.,  said:  *'The  plaintiff  being 
impressions  above  specified  on  oath,  the  inventor  of  a  secret  medicine, 
and  leave  them  with  the  clerk  of  rec-  called  *  Weston's  Wizard  Oil,'  and  the 
ords  and  writs,  at  the  record  office,  defendants  having  manufactured  this 
And  it  was  ordered  that  the  defendant  medicine  by  agreement  with  him. 
Strange  should,  within  four  days  after  after  the  termination  of  the  agreement 
service  of  the  decree,  deliver  to  the  the  defendants  continued  to  use  the 
clerk  of  records  and  writs,  at  the  recipe  and  name.  Injunction  granted 
said  office,  the  twenty -three  copies  of  to  restrain  the  defendants  from  using 
the  catalogue,  being  the  same  as  were  or  imparting  the  secret  recipe,  and 
mentioned  in  the  decree  in  the  other  from  using  the  name,  except  in  respect 
suit,  of  even  date.  And  the  decree  con-  of  medicines  manufactured  before  the 
tained  similar  directions  as  to  six  copies  termination  of  the  agreement;  but  the 
of  the  catalogue  admitted  by  Judge  to  order  to  be  discharged  if  the  plaintiff 
be  in  his  possession.  And  the  clerk  of  should  fail  to  pay  for  any  ingredients, 
records  and  writs  was  ordered  to  de-  etc.,  purchased  by  the  defendants  for 
stroj' these  copies  of  the  catalogue,  giv-  the  purpose  of  the  medicine,  and 
ing  notice  to  the  solicitors  of  the  several  which  would  have  been  charged  in  ac- 
parties  of  the  time  and  place  at  which  count  against  the  plaintiff  if  the  con- 
he  intended  to  do  so.  And  it  was  nection  had  continued." 
ordered  that  the  defendants,  their  In  M orison  v.  Moat,  9  Hare  267^ 
servants,  etc.,  should  be  restrained  from  Turner,  V.  C,  said :  **  Restrain  the  de- 
making,  or  permitting  to  be  made,  any  fendant,  his  agents,  etc.,  from  selling, 
engraving  or  copy  of  such  etchings,  or  or  causing  or  procuring  to  be  sold,  un- 
any  of  them ;  and  from  publishing  the  der  the  title  or  designation  of  *  Mori- 
same;  and  from  parting  with  or  dispos-  son's  Universal  Medicine,'  or  *  Mori- 
ing  of  them,  or  any  of  them,  except  in  son's  Vegetable  Universal  Medicine,' 
obedience  to  the  decree ;  and  from  sell-  any  medicine  made  or  manufactured 
ing,  or  in  any  manner  publishing  the  by  the  defendant,  or  by  or  under  his 
catalogrue,  or  any  work  being  or  pur-  order  or  direction ;  and  restrain  the 
porting  to  be  a  catalogue  of  the  etch-  defendant,  his  agents,  etc.,  from  making 
ings  made  by  the  plaintiff.  And  the  or  compounding  any  medicine  accord- 
plaintiff,  waiving  a  n  3'^  costs  against  ing  to  the  secret  in,  etc.,  and  from  in 
Strange,  it  was  ordered  that  Judge  any  manner  using  the  secret  of  corn- 
should  pay  the  plaintiff's  costs  to  the  pounding  the  said  medicine,  or  any 
22d  of  May,  1849^  when  Judge  obtained  part  thereof."  See  also  An  sell  v, 
X\ie  order  xo  defend  in  forma  pauperis.  G au her t,  Seton  (4th  ed.)  235;  Weston 
Liberty  to  apply  was  reserved.  v.  Hemmons,  2  Vict.  L.  R.  Eq.  121. 
In  Hogg   V,   Kirby,  8  Ves.    227,  an  In  Croft  v.  Day,  7  Beav.  90,  Lang. 
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Seventh,  Statements  by  defendant  that  plaintiff's  article  is  not 
genuine.* 

Eighth.  Defendant  from  using  any  name  or  words  which  will 
falsely  state  that  his  business  or  the  source  of  his  goods  is  the 
same  as  that  of  plaintiff  * 

Ninth.  Coupled  with  the  injunction  order  in  some  cases  is  an 

dale,  M.  R.,  said:  **  By  the  terms  of  the  words  or  expressions  asserting  or  sug- 

injupction,  the  defendant,  his  servants,  gesting  that  the  ointment  manufactured 

etc.,  were  restrained  from  selling,  or  aqd  sold  by  the  plaintiffs  is   spurious 

exposing  for  sale,  or  procuring  to  be  and  not  genuine/* 

sold,  any  composition   or  blacking  de-  3.  In  Wheeler  v,  Johnstoni  L.  R.,  3 

scribed  as,  or  purporting  to  be,  black-  Ir.   284,   Chatterton,  V.   C,  said:     *'I 

ing  manufactured  by  Day  &  Martin,  think  it  would  be  also  going  too  far  to 

in  bottles,  having  affixed  thereto  such  hold  that  a  manufacturer  who  has  really 

labels    as    in    the    complainants'    bill  one  of  these  Cromac  springs  on   his 

mentioned,  or  any  other  labels,  so  con-  premises    should  be    restrained    from 

trived  or  expressed    as,  by  colorable  stating  that  his  waters  are  manufac- 

imitation  or  otherwise,  to  represent  the  tured  at  one  of  the  springy,  or  from  the 

composition  or  blacking  sold  by   the  springs,  or  celebrated  springs,  or  cele- 

defendant,  to  be  the  same  as  the  com-  brated  Cromac  springs,  or  anything  of 

position  or  blacking  manufactured  and  that  kind.    The  injunction  which  I  am 

sold  by  }ohn  Weston  (the  manager),  about  to  grant  to  the  plaintiffs  in  this 

^  for  the  benefit  of  the  estate  of  Charles  case  must  be  guarded  and  limited,  so 

Day,,  the    testator;    and   from   using  as  not  to  interfere  with  the  right  of  the 

trade  cards,  so  contrived  or  expressed  defendant  and  others  to  use  this  name 

as  to  represent  that  any  composition  or  in  the  way  which  I  think  they  have  a 

blacking  sold  or  proposed  to  be  sold  right  to  use  it.     I  shall  restrain  the  de- 

by  the  defendant,  is  the  same  as  the  fendant  from  using  the  words  *  Cromac 

composition  or  blacking  manufactured  Springs '  in  connection  with  his  trade 

or  sold  by  John  Weston."  or  business  as  a  manufacturer  or  seller 

1.  In   Thomas  v,  Williams,    14   Ch.  of  mineral  waters,  so  as  to  represent 

Div.  875,  an  order  was  made  by  Fry,  J.,  that  his  said  waters  are  so  manufac- 

**  To  restrain  the  defendants,  their  serv-  tured  or  sold  by  the  plaintiffs  at  their 

ants,  etc.,  from  issuing  or  permitting  works   in   the    bill    mentioned,  called 

the  issue  of  the  circular  dated  the  6th  '  The  Cromac  Springs,'  or  from  using 

of    February,   1879,   ^"^   from   in  any  the   words  *  Cromac   Springs'  as   the 

manner  representing  or  suggesting  that  name  of  defendant's  place  of  business, 

the  goods   now  made  or  sold  by  the  so  as  to  represent  as  aforesaid." 

plaintiff  are  imitations  of   the  goods  In   Braham  v.  Beachim,  7  Ch.  Div. 

made  or  sold  by  J.  Thomas  &  Sons,  or  848,   Fry,   J.,   said:   "The  injunction 

Edmund  Holyoake."  will  be,  to  restrain  the  defendants,  un- 

In  Thorley*8  Cattle  Food  Co.  v.  Mas-  less  and  until  they  shall  acquire  a  col- 

sam,  14  Ch.  Div.  781,  Malins,  V.  C,  liery  or  coal  mine  within  the  parish  of 

said :   "  The  injunction  will  be  to  re-  Radstock,  from  trading  under  or  using 

strain  the  defendants  from  '  advertising,  the   name  or  style  of  *  The  Radstock 

or  representing  or  suggesting  in  their  Colliery    Proprietors,'   or  a  n  y  other 

advertisements  or  circulars,  that  they,  name  or  style  signifying  that  the  de- 

or  such  proprietors,  are  alone  possessed  fendants,  or  either  of  them,  are  propri- 

of  the  said  secret,  and  from  represent-  etors  of  any   colliery   or  collieries  at 

ing  or  suggesting,  or  doing  -anything  Radstock ;  and  to  restrain  the  defend- 

calculated  to  represent  or  suggest,  that  ants,  unless  and  until  they  shall  become 

the  cattle  food  manufactured  and  sold  authorized  to  sell  or  supply  any  coals 

by  the  plaintiffs  is  spurious  or  not  gen-  raised  or  gotten  from  any  colliery  or 

ume."  coal   mine  within  the  parish  of  Rad- 

In  James  r.  James«  41  L.  J.  Ch.  358,  stock  from  using  any  style  or  name 
an  order  was  made  by  Romilly,  M.  R.,  signifying  or  implying  that  the  defend- 
to  ^'  restrain  the  defendant  from  using  ants  are  selling  or  supplying,  or  are 
the  name  of  Robert  James  singly,  in-  authorized  to  sell  or  supply,  any  coal 
stead  of  Robert  Joseph  James,  or  R.  J.  raised  or  gotten  from  any  colliery  or 
James ;  also  from  stating  or  inserting  coal  mine  within  the  parish  of  Rad- 
m   his   advertisement  or  circular  any  stock." 
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order  requiring  infringing  labels,  wrappers,  prints,  cuts,  engrav- 
ings, stones,  blocks,  casks,  books  and  papers  to  be  delivered  up 
to  be  destroyed.* 

7.  Damages  and  Profits. — The  English  rule  for  estimating  profits 
and  damages  in  trade-mark  cases  is  to  give  the  plaintiff  his  elec- 
tion to  seek  either  profits  or  damages.*  If  he  takes  profits,  he 
can   recover  such   an  amount  as  would  appear  as  profit  of  a 

1.  In  Edelsten  v,  Edelsten,  i  De  G.  J.  bill,  -which  was  affirmed  by  the  chan- 
&  S.  196,  the  prayer  of  the  bill  was,  cellor.  See  also  Foster  v,  Megevand, 
that  an  account  might  be  taken  of  the  Pemberton  (3d  ed.)  239;  Ford  v,  Fos- 
gains  and  profits  made  and  obtained  ter,  Seton  (4th  ed.)  236;  Henderson 
by  the  defendants  by  the  sale  of  wire  v.  Jorss,  Seton  (4th  ed.)  236;  Upmann 
having  tallies  or  labels  attached  there-  v.  Elkan,  L.  R.,  12  Eq.  Cas.  140;  7  Ch. 
to  with  the  plaintiff's  trade-mark,  or  a  App.  130;  Rivero  v.  Norris,  Seton  (4th 
trade- mark  in  imitation  of,  or  only  col-  ed.)  236;  Del  Valle  v,  Mayer,  Seton 
orably  differing  from  that  of  the  plain-  (4th  ed.)  236;  Moet  xk  Pickering,  6  Ch. 
tiff  stamped  or  impressed  thereon  ;  and  Div.  770-1 ;  8  Ch.  Div.  372 ;  Guinness 
that  the  defendants  might  be  ordered  to  v,  Ullmer,  10  L.  T.  127. 
pay  to  the  plaintiff  the  amount  of  such  3.  In  Lever  v,  Goodwin,  4  L.  R^  P* 
gains  and  profits.  That  the  defendants  C.  492;  36  Ch.  Div.  i;  57  L.  T,  583, 
might  be  restrained  by  injunction  from  Cotton,  L.  J.,  said  :  "  It  is  well  known 
attaching  to  wire  not  the  manufacture  that,  both  in  trade-mark  cases  and' 
of  the  plaintiff  any  tally  or  label  with  patent  cases,  the  plaintiff  is  entitled,  if 
the  plaintiff's  trade-mark,  or  any  mark  he  succeeds  in  getting  an  injunction,  to 
in  imitation  thereof,  or  only  colorably  take  either  of  two  forms  of  relief :  he 
differing  therefrom,  stamped  or  im-  may  either  say,  *  I  claim  from  you  the 
pressed  thereon,  and  from  otherwise  damage  I  have  sustained  from  jour 
using  the  plaintiff's  trade-mark,  or  any  wrongful  act,'  or  *  I  claim  from  you  the 
mark  in  imitation  thereof,  so  as  to  de-  profit  which  you  have  made  by  your 
note  or  represent  that  the  said  wire  was  wrongful  act.'  Mr.  Healey  contended 
the  ** Anchor  Brand  Wire,"  or  was  the  that  the  only  profit  which  the  plaintiff 
manufacture  of  the  plaintiff,  and  from  could  call  iox  was  that  profit  which 
selling  or  offering  for  sale,  or  procuring  arose  from  the  sale  of  this  soap,  where 
to  be  sold  any  wire  not  being  of  the  the  ultimate  purchaser  bought  it,  not  as 
plaintiff's  manufacture,  bearing  a  tally  the  defendant's,  but  as  the  plaintiff's 
or  label  attached  thereto  with  the  plain-  soap.  But,  in  my  opinion,  that  is  mis- 
tiff's  trade-mark,  or  a  mark  in  imita-  taking  the  whole  gist  of  this  action, 
tion  thereof,  or  only  colorably  differing  The  defendants,  as  I  understand,  do 
therefrom,  stamped  or  impressed  there-  not  sell  anything  to  retail  purchasers; 
on,  or  otherwise  in  any  manner  having  what  they  sell,  they  sell  to  middlemen, 
the  said  trade-mark  or  a  mark  in  imi-  that  is  to  say,  to  people  who  purchase 
tation  thereof,  or  only  colorably  differ-  from  them  as  wholesale  merchants, 
ing  therefrom,  attached  thereto.  That  and  who  are  going  to  sell  it  by  retail; 
the  defendants  might  deliver  up  to  be  and  the  complaint  against  thedefend- 
canceled  all  tallies,  labels  and  papers  in  ants  is  this :  '  You  have  dressed  up 
their  possession, or  in  the  possession  of  your  soap  in  such  a  dress  that  those 
theirservantsor  agents,  bearing  the  said  middlemen  to  whom  you  sell  it  are 
trade-mark  so  in  colorable  imitation  enabled,  by  its  having  that  deceptive 
of  the  plaintiff's  as  therein  before  men-  dress  upon  it,  to  sell  it  to  the  ultimate 
tioned,  and  also  all  tallies,  labels  and  purchasers  as  the  soap  of  the  plaintiffs.' 
papers  in  their  possession,  or  in  the  The  profit  for  which  the  defendants 
possession  of  their  servants  or  agents,  must  account  is  the  profit  which  thej 
having  the  plaintiff's  trade-mark  or  have  made  by  the  sale  of  soap  in 
any  mark  in  imitation  thereof,  or  only  that  fraudulent  dress  to  the  middlemen, 
colorably  differing  therefrom,  stamped  It  is  immaterial  how  the  middlemen 
or  impressed  thereon,  and  also  all  dies  deal  with  it.  If  they  find  it  for  their 
for  stamping  or  impressing  the  same ;  benefit  not  to  use  it  fraudulently,  but  to 
and  that  the  defendants  might  pay  all  sell  the  soap  to  the  purchasers  from 
the  costs  of  the  suit.  A  decree  was  them  as  Goodwin's,  that  cannot  affect 
made  in  the  terms  of  the  prayer  of  the  the  question,  whether  the  sale  by  the 
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whole  business,  when  calculated  as  a  business  man  would  esti- 
mate the  profit  of  any  mercantile  or  manufacturing  business, 
allowing  all  reasonable  and  proper  deductions,  the  amount  to  be 
recovered  will  be  the  whole  profit  of  the  defendant's  business  in 
the  infringing  article.'  If  the  plaintiff  elects  to  take  damages,  it 
lies  with  him  to  show  by  distinct  evidence  the  actual  damage 
which  he  has  suffered.  The  courts  will  not  presume  that  the 
plaintiff  would  have  made  all  the  sales  made  by  the  defendant, 
but  if  plaintiff's  sales  have  fallen  off  approximately  to  the  same 
extent  as  defendant's  have  increased  in  the  same  region,  this  will 
be  sufficient  to  entitle  the  plaintiff  to  recover  this  loss.*  If  the 
plaintiff  has  been  guilty  of  laches  in  bringing  suit,  he  may  have 
an  injunction,  but  cannot  have  an  account  for  infringement  prior 
to  the  filing  of  his  bill.* 

defendants  to  those  middlemen  of  this  superior  article  at  the  higher  price  ? 
soap  in  a  fraudulent  dress  was  a  wrong-  Surely  this  would  be  an  absurdly 
ful  act.  It  still  remains  a  wrongful  act,  strong  assumption,  and  that  in  the  ab- 
because  it  put  into  the  hands  of  the  sence  of  any  evidence  that  any  of  the 
middlemen  the  means  of  committing  a  purchasers  had  at  anytime  been  custo- 
fraud  on  the  plaintiffs,  by  selling  the  mers  of  the  plaintiffs.  But  even  sup- 
soap  of  the  defendants  as  the  soap  of  posing  that  such  an  assumption  were 
the  plaintiffs."  possible,  why  is  the  court  to  assume 

1.  Edelsten  v.  Edelsten,  lo  L.  T.  N.  that^'even  if  the  purchasers  would  have 
S.  780.  bought  the  higher-priced  article,  they 

2.  Tonge  v.  Ward,  21  L.  T.  N.  S.  480.    would  have  bought  it  of  the  plaintiffs? 
In  Leather  Cloth  Co.  v.  Hirschfield,     There  were  or  there  may  have  been 

L.  R.,  I  Eq.  299;  13  L.T.  N.  S.  427;  14  persons  licensed   by  the  plaintiffs  to 

W.  R.  78,  there  was  evidence  to  prove  use  their  trade-mark  and  to  sell  goods 

that  the  defendants  manufactured  manufactured  by  their  process,  or  there 

several   different  qualities  of  leather  may  have  been,   and  doubtless  were, 

€lotl\,  and  that  they  had  at  times  sold  persons  who  had  purchased  from  the 

pieces  of  cloth  of    three  qualities  im-  plaintiffs,  with  a  view  of  selling  again, 

pressed    with  the  pirated  trade- mark;  How  can   the  court  assume   that  the 

but  no  evidence  could  be  obtained  by  supposed  purchasers  would  have  passed 

the  plaintiffs,  or  was  offered  by  the  de-  by  all  these  persons  and  have  purchased 

fendants,  to  show  on  what  number  of  direct  from  the  plaintiffs?     Yet  this  is 

pieces  the  mark  had  been  impressed,  what  the  court  is  called  on  to  infer 

There  was  evidence  to  show  what  num-  from  the  mere  fact  that  certain  goods 

ber  of  pieces  of  the  different  qualities  were  sold  by  the  defendants,  and  that 

was  sold   by  the  defendants,  and  the  some  of  those  goods  were  marked  with 

profit  made  by  them  on  such  sales,  and  imitations    of    the   plaintiffs'    marks. 

it  was  shown  that  the  prices  were  lower  Principle  would  seem  to  determine  that 

than  those  which  used  to  be  received  no  such  assumption  can  be  made,  and 

by  the  plaintiffs  for  the  goods  marked  that  it  lies  on  the  plaintiffs  to  prove 

with  their  marks,  and  that  the  profit  some  distinct  damage  from  the  use  of 

was  less.     TheVice-Chancel lor  said: —  their  trade-mark  by  showing  the  loss 

"  The  plaintiffs  had  their  election  to  of  custom  or  something  of  that  kind, 

have  taken  an  account  of  profits  or  of  which  has  not  been  done  in  this  case, 

what  damages  had  accrued,  and  pre-  I  must  therefore  hold  that  the  plain- 

f erred  the  latter  alternative ;  they  now  tiffs  have  suffered  no  damage  by  the 

require  the  court  to  assume  that  they  defendants*  use  of  their  trade- mark.*' 

would  have  sold  all  the  pieces  of  cloth  See  also  Rodgers  v.  Nowill,  5  M.  G.  & 

which  the  defendant  actually  did  sell.  S.  109;  17  L.  J.  C.  P.  52;  11   tur.  1039; 

But  how  can  the  court  assume  that  the  10  L.  T.  88 ;  ^7  E.  C.  L.  iii ;  Blofeld  v. 

persons  who  bought  what  the  plaintiffs  Payne,  4  B.  &  Ad.  410;  6  Hare  325 ;  24 

aver  were   inferior  articles  at  an   in-  E.  C.  L.  87. 

ferior  price,  would  necessarily,  if  they  3.  In  Ford  v.  Foster,  L:  R.,  7  Ch. 

had   not    done  so,    have  bought   the  App.  616;  27  L.  T.  N.  S.  220;  41   L. 
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In  the  United  States  the  rule  is  even  more  liberal :  where  a 
trade-mark  is  proven  to  have  been  infringed,  the  owner  is  entitled 
to  recover  the  entire  profit  realized  by  the  defendant  on  the  sale 
of  the  article  bearing  the  infringing  mark,  or  upon  his  work  in 
connection  therewith ;  but  defendant  is  only  accountable  for  sales 
actually  made,  or  for  work  actually  done  for  an  infringer.  Where 
a  lawful  and  unlawful  business  are  so  mixed  that  the  actual  ex- 
pense of  conducting  the  unlawful  business  cannot  be  ascertained, 
the  expenses  of  the  general  business  will  not  be  allowed  as 
deductions.*     Plaintiff  may  also  recover  such  actual  damages  to 

» 

J.  Ch.  680,  James,  L.  }.,  said  that  the  ployed  in  doing  that  which  is  lawful 
question  remains  as  to  what  ought  to  ancf  that  which  is  unlawful,  no  rule  of 
be  done  with  respect  to  the  account  law  of  which  I  am  aware  requires  anj 
Having  regard  to  this,  that  what  we  are  deduction  for  expenses  in  estimating 
doing  is  establishing  a  legal  right,  and  the  profits  of  the  unlawful  business." 
giving  an  equitable  remedy  ancillary  to  In  £1  Modelo  Cigar  Mfg.  Co.  v.Gato^ 
and  consequent  upon  that  legal  right,  25  Fla.  886,  Mitchell,  }.,  said:  "In  the 
and  having  regard  to  the  fact  that  the  .  case  at  bar  the  bill  prays  for  discovery, 
plaintiff  did  certainly  make  a  misrepre-  an  accounting  of  profits,  injunction, 
sentation  which  he  was  not  justified  in  damages,  and  general  relief,  and  the 
making,  in  his  advertisements  and  in-  only  ground  of  objection  to  the  bill 
voices  to  the  effect  that  the  shirt  was  raised  by  the  second  ground  of  defend- 
protected  b^  patent ;  having  regard  to  ant's  demurrer  is  that  the  bill  prays 
that,  and  having  regard  also  to  the  fact  damages.  That  a  man  whose  trade- 
that  the  plaintiff  seems  not  to  have  marks  have  been  infringed  upon,  as  in 
been  very  vigilant  in  endeavoring  to  this  case,  is  entitled  to  compensation 
ascertain  who  were  interfering  with  his  for  the  infringement,  is  unquestionable; 
trade,  and  having  regard  also  to  the  and  it  strikes  us  that  it  makes  no  dif- 
probability  that  the  extent  of  the  trade  ference  whether  the  compensation  to 
of  the  defendants  would  bv  no  means  which  the  complainant  i»  entitled  is 
be  a  measure  of  the  injury  done  to  the  called  'profits'  or  *  damages.'  What 
plaintiff  himself,  because  the  plaintiff  is  an  accounting,  but  the  method  by 
has  not  anything  like  such  an  exten-  which  to  ascertain  the  complainant's 
sive  trade  as  the  defendants;  having  re-  damages  or  compensation  for  the 
gard  to  all  these  circumstances,  we  are  wrong  and  injury  done  him  by  the  de- 
of  opinion  that  the  account  should  not  fendants?  .  •  .  A  party  whose  trade- 
begin  from  an  earlier  period  than  the  mark  has  been  violated  is  entitled  to 
filing  of  the  bill  and  that  the  plaintiff  is  recover  all  profits  realized  by  the 
entitled  to  the  ordinary  account  from  wrongdoer  from  sales  of  the  spurious 
the  filing  of  the  bill.  article,  and  also  damages  resulting 
1.  In  Soci^t^  Anonyme  v.  Western  from  such  violation.  .  .  .  The 
Distilling  Co.,  46  Fed.  Rep.  921,  owner  of  a  trade-mark  is  entitled  to 
Thayer,J.,  said  :**  The  chief  contention  nominal  damages  for  the  violation  of 
in  this  case  arises  over  the  refusal  of  his  trade- mark,  although  it  is  not  shown 
the  master  to  make  allowance  for  cer-  that  he  has  sustained  actual  damages^ 
tain  expenses,  in  his  computation  of  the  and  although  the  defendant's  articles 
profits  realized  by  the  defendant  by  im-  are  not  inferior  in  quality  to  his  own." 
itating  complainant's  labels,  brands,  In  Benkert  v.  Feder,  34  Fed.  Rep. 
trade- marks,  etc.  .  .  .  While  it  is  534,  Sawyer,  J.,  said:  "The  boots  and 
customary  in  the  computation  of  profits  shoes  sold  were  not  manufactured  by 
in  this  class  of  cases  to  make  allowance  defendants,  but  purchased  from  other 
for  expenses,  yet  the  expenses  so  al-  manufacturers  at  the  East,  and  then 
lowed  must  be  expenses  necessarily  in-  sold  by  them  with  the  simulated  trade- 
curred  fn  the  unlawful  venture,  which  mark  of  plaintiff  stamped  upon  the 
would  not  have  been  incurred  but  for  soles  and  on  the  inside  of  the  boot  top. 
engaging  in  such  venture.  When  an  .  .  .  The  defendants  insist  that  the 
unlawful  business  is  carried  on  in  con-  measure  of  damages  or  profits  should 
nection  with  the  defendant's  regular  be  limited  to  the  difference  in  price  for 
business,  and  the  same  agencies  are  em-  which  the  goods  would  sell  with  the 
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trade-mark  upon   them  and  the  price  rights  of  the  parties.  ^  If  the  defendants 

for  which  the  same  goods  would  sell  made  profits  by  their  invasion  of  the 

without  it.     I  am  unable  to  adopt  any  orator's  rights,  the  orator  is  entitled  to 

such  rule.     It  would  be  exceedingly  in-  them,  whether  the  same  profits  would 

definite,  and   equivalent   to  giving  no  have  been  made  by  the  orator  or  not, 

damages  or  profits  at  all.     How  would  and  not  to.  any  more  if  they  would,  for 

it  be  possible  for  anyone  to  say  how  the  same  profits  could  not  be  made  by 

much    less  a   pair  of  boots  or  shoes  both.'* 

would  sell  without,  than  with  the  trade-  In  Sawyer  v.  Kellogg,  9  Fed.  Rep. 
mark  upon  it.^  There  would  be  no  defi-  601 ;  P.  &  S.  Am.  Trade-Mark  Cases 
nite  measure  of  compensation  for  the  564,  Nixon,  J.,  said  :  *'  This  is  a  motion 
injury.  One  who  deliberately  and  to  strike  from  the  decree  entered  in 
knowingly  uses  another's  trade-mark,  the  above  case  the  clauses  which  direct 
commits  a  palpable  and  unmitigated  an  accounting  and  the  payment  of  costs, 
fraud,  for  which  there  is  no  possible  **1.  As  to  the  accounting.  Thecoun- 
excuse.  He  seeks  to  avail  himself  of  sel  for  the  defendant  rests  his  appli- 
the  good  reputation  of  another's  goods,  cation  to  strike  out  on  two  grounds ; 
.  .  .  To  adopt  as  the  measure  of  First,  because  the  proofs  show  that  the 
compensation  for  such  injuries  the  dif-  defendant  is  not  the  person  liable  to 
ference  between  the  price  for  which  the  account  to  the  complainant.  The  evi- 
spurious  goods  would  sell  without  the  dence  is  that  the  defendant  was  largely 
trade-mark  and  for  which  they  will  sell,  engaged  in  packing  blues  on  his  own 
with  it  imprinted  thereon,  would  be  a  account  and  for  others  in  the  trade ; 
mockery  of  justice.  In  my  judgment,  that  all  the  blues  covered  by  the  in- 
the  infringer  should  at  least  account  fringing  trade- mark  were  put  up  by 
for  the  entire  profits  made  upon  the  him  for  the  firm  of  James  S.  Barron  & 
goods  wrongfully  sold  with  the  trade-  Co.  .  .  .  who  placed  the  same  up- 
mark  impressed  thereon.  .  .  .  There  on  the  market ;  that  he  made  no  sales 
may  also  be  damages  beyond  the  mere  to  any  one  of  the  articles  thus  packed, 
profits  resulting  to  the  owner  of  the  but  received  pay  from  his  employers 
trade-mark  infringed,  which  he  may  solely  forthe  work  and  labor  of  paclcing. 
recover.  .  .  .  The  trade-mark  sells  The  bill  of  complaint  prays  for  an  in- 
the  whole  article,  however  inferior  or  junction,  and  for  profits  and  damages, 
injurious  in  that  particular,  and  pre-  Having  been  adjudged  an  infringer  of 
vents  the  sale  of  the  owner's  goods  of  the  trade-mark  of  the  complainant,  an 
equal  amount;  at  least,  that  is  the  fraud-  injunction  has  been  issued  against  him. 
ulent  purpose,  and  the  natural  tendency,  Under  the  above  state  of  facts,  should 
whether  always  accomplished  or  not;  he  be  compelled  to  account  for  profits 
and  the  injured  party  should  have  at  and  damages  ?  We  have  no  doubt 
least  the  whole  profit  resulting  from  about  the  propriety  of  the  reference  or 
the  wrongful  act,  and  such  I  under-  of  the  liability  of  the  defendant,  if  it 
stand  and  hold  the  rule  to  be.  The  can  be  shown  on  the  accounting  that 
damage  may  be  much  more  arising  profits  were  made  by  his  work  and 
from  destroying  the  reputation  of  the  labor,  or  that  damages  resulted  to  the 
owner's  goods.  .  .  .  Let  reference  complainant  therefrom.  If  he  did  not 
be  made  to  a  master  to  ascertain  and  sell,  the  profits  on  the  sales  are  not 
report  the  amount  of  profits  and  dam-  chargeable  to  him  ;  but  if  any  profits 
ages."  came  to  him  for  preparing  the  article 
In  Atlantic  Milling  Co.  v.  Rowland,  for  those  who  did  sell,  they  belong  to 
27  Fed.  Rep.  24;  P.  &  S.  Am.  Trade-  the  complainant,  and  the  object  of  the 
Mark  Cases  1063,  Wheeler,  T.,  said:  accounting  is  to  ascertain  that  fact. 
**  The  final  decree  establishes  the  right  And  if  the  defendant  has  damaged  the 
of  the  orator  to  the  use  of  the  word  complainant  by  the  unlawful  use  of  his 
*  Champion  '  as  a  trade-mark  for  flour;  trade- mark,  the  nature  and  extent  of 
that  the  defendants  have  infringed  upon  the  damage  is  a  proper  subject  of  in- 
that  right;  and  that  the  orator  is  en-  quiry.  Second,  because  the  complain- 
titled  to  recover  of  them  the  profits  to  ant  has  forfeited  his  right  to^  an  ac- 
the  defendants,  and  damages  to  the  count  by  laches  in  bringing  his  suit.  In 
orator,  due  to  the  infringement.  .  .  .  England  the  rule  is  stringent  in  trade- 
It  is  argued  that  the  evidence  does  not  mark  cases  that  lack  of  diligence  in 
show  that  the  orator  would  have  made  suing  deprives  the  complainant  in 
this  profit  if  the  defendants  had  not.  equity  of  the  right  either  to  an  injunc- 
This  might  be  true,  and  not  affect  the  tion  or  an   account.     Our  courts  are 
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more  liberal  in  this  respect.  A  long  amount  of  this  damage,  "which  ma^'  be 
lapse  of  time  will  not  deprive  the  greater  or  less  than  the  amount  of  the 
•owner  of  a  trade-mark  of  an  injunction  profit.  It  is  evident  that  the  profit  re- 
against  an  infringer,  but  a  reasonable  alized  by  the  wrongdoer  is  not  the  onlj 
•diligence  is  required  of  a  complainant  measure  of  damages.  The  spurious 
in  asserting  his  rights,  if  he  would  hold  article  may  have  injured  the  credit  of 
a  wrongdoer  to  an  account  for  profits  of  the  genuine  one,  and  the  profits  of 
and  damages.  This  rule,- however,  ap-  the  owner  of  the  trade-mark  may  have 
plies  only  to  those  cases  where  there  been  greatlj*^  reduced,  whilst  the  wrong- 
has  been  an  acquiescence  after  a  knowl-  doer  has  made  little  or  no  profit.  But 
edge  of  the  infringement  is  brought  whilst  the  profit  made  by  the  latter  does 
home  to  the  complainant.  Such  is  not  not  limit  the  recovery,  the  owner  of  the 
the  present  case.  Although  the  de-  trade-mark  is  entitled  to  all  the  profit 
fendant  began  the  packing  of  bluing  which  was  in  fact  realized.  In  sales 
in  the  packages  complained  of  early  made  under  a  simulated  trade-mark,  it 
in  the  year  1078,  there  is  no  evidence  is  impossible  to  decide  how  much  of 
that  the  complainant  knew  it  until  a  the  profit  resulted  from  the  intrinsic 
short  time  before  the  suit  was  brought."  value  of  the  commodity  in  the  market, 
See  also  Enoch  Morgan's  Son's  Co.  v,  and  how  much  from  the  credit  given  to 
Troxell,  57  How.  Pr.  (N.  Y.  Supreme  it  by  the  trade-mark.  In  the  verj-  na- 
Ct.)  121;  P.  &  S.  Am.  Trade-Mark  tu re  of  the  case  it  would  be  impossible 
Cases  140.  to  ascertain  to  what  extent  he  could 
In  Graham  v,  Plate,  40  Cal.  593 ;  6  have  effected  sales  and  at  what  prices, 
Am.  Rep.  639,  Crockett,  J.,  said:  '*  It  except  for  the  use  of  the  trade-mark, 
clearly  appears  in  proof,  that  the  de-  No  one  will  deny  that,  on  every  princi- 
fendant  has  made  a  profit  of  |i,770  by  pie  of  reason  and  justice,  the  owner  of 
the  sale  of  pistols  made  in  imitation  of  the  trade-mark  is  entitled  to  so  much 
the  Deringer  pistol,  and  bearing  Dering-  of  the  profits  as  resulted  from  the  use  of 
er's  trade-mark  stamped  thereon  with-  the  trade-mark.  The  difficulty  lies  in 
out  his  consent ;  and  the  court  rendered  ascertaining  what  proportion  of  the 
a  judgment  for  this  amount  against  the  profit  is  due  to  the  trade-mark,  and 
defendant.  It  is  insisted,  on  behalf  of  what  to  the  intrinsic  value  of  the  com- 
the  defendant,  that  the  profit  realized  fnodity ;  and  as  this  cannot  be  ascer- 
by  him  from  sales  of  the  spurious  arti-  tained  with  any  reasonable  certainty, 
cle,  under  the  simulated  trade-mark,  is  it  is  more  consonant  with  reason  and 
not  a  proper  measure  of  damages.  It  justice  that  the  owner  of  the  trade-mark 
is  conceded,  that  this  is  the  proper  rule  should  have  the  whole  profit  than  that 
in  an  action  for  damages  for  the  in-  he  should  be  deprived  of  any  part  of  it 
fringement  of  a  patent.  It  is  said  that  by  the  fraudulent  act  of  the  defendant, 
the  patentee,  having  the  exclusive  right  It  is  the  same  principle  which  is  appli- 
to  manufacture  and  vend  the  patented  cable  to  a  confusion  of  goods.  If  one 
article,  is  entitled,  legally  and  equita-  wrongfully  mixes  his  own  goods  with 
hly,  to  all  the  profits  made  by  any  one  those  of  another,  so  that  they  cannot  be 
'from  the  manufacture  and  sale  of  it  in  distinguished  and  separated,  he  shall 
violation  of  the  rights  of  the  patentees ;  lose  the  whole,  for  the  reason  that  the 
but  that  one,  who  has  acquired  an  ex-  fault  is  his;  and  it  is  but  just  that  he 
elusive  right  to  use  a  particular  trade-  should  suffer  the  loss  rather  than  an  in- 
mark,  has  not  therebj'  acquired  an  ex-  nocent  part}',  who,  in  no  degree,  con- 
clusive right  to  make  and  vend  the  tributed  to  the  wrong.  I  think,  there- 
commodity  to  which  the  trade-mark  is  fore,  there  was  no  error  in  awarding  to 
affixed  ;  that  any  one  has  the  right  to  the  plaintiff  the  whole  profit  made  by 
make  and  vend  the  same  commodity,  the  defendant.  This  view  of  the  law 
in  exact  imitation  of  that  made  by  the  appears  to  be  sup|>orted  by  authority, 
owner  of  the  trade-mark,  and  that  the  .  .  .  But  if  there  were  no  authorities 
offense  consists,  not  in  imitating  the  on  the  point,  every  consideration  of 
commodity,  but  the  trade-mark  only,  reason,  justice  and  sound  policy,  de- 
Hence,  jt  is  argued,  the  profit  made  by  mands  that  one  who  fraudulently  uses 
a  sale  of  the  commodity  ought  not  to  the  trade- mark  of  another  should  not 
be  a  measure  of  the  damages ;  but  the  be  allowed  to  shield  himself  from  lia- 
party  is  entitled  to  only  such  damages  bility  for  the  profit  he  has  made  by  the 
as  resulted  from  a  piracy  of  the  trade-  use  of  tlie  trade-mark,  on  the  plea  that 
mark  ;  and  the  profit  realized  by  a  sale  it  is  impossible  to  determine  how  much 
of  the  commodity  does  not  establish  the  of  the  profit  is  due  to  the  trade-mark, 
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himself   as  he  is  able  to  prove  by  direct  evidence ;  *   and  in  any 
case  he  may  recover  nominal  damages  and  costs.     Exemplary  or 

and  how  much  to  the  intrinsic  value  of  the  old  customers  of  A.  Eichele  &  Co., 

the  commodity.    The  fact  that  it  is  im-  and  the  labels  or  wrappers  bearing  the 

possible  to  apportion  the  profit,  renders  name  of  the  firm,  or  other  brands  or 

it  just  that  he  should  lose  the  whole."  marks,  hy  which  the  goods  manufac- 

In  Stonebraker  v,  Stonebraker,  33  tured  by  that  firm  might  be  identified, 
Md.  269,  Brent,  J.,  said  :  **The  decree  are  ^vajf  trade-marks.  But  there  is  no 
of  the  court  below  is  correct  in  so  far  allegation  that  the  good-will  tran«- 
as  it  proceeds  to  restrain  and  enjoin  the  f erred  to  the  plaintiffs  was  in  any  way 
appellants.  But  that  part  of  it  which  injured  or  impaired  by  defendant  having 
directs  an  account,  is  in  some  respects,  used  his  trade-mark  or  labels.  The 
erroneous.  Samuel  Stonebraker  and  profits  made  by  the  defendant,  there- 
Hoffman,  by  the  terms  of  dissolution  fore,  to  which  the  plaintiffs  claim  they 
of  the  partnership  between  themselves  are  entitled,  are  not  the  profits  made  on 
and  Henry  Stonebraker,  .  .  .  re-  articles,  the  exclusive  right  to  manu- 
served  the  right  to  sell  under  these  facture  and  sell  which  belonged  to  the 
trade-marks  the  stock  on  hand  or  in  plaintiffs,  nor  the  profits  derived  front 
the  hands  of  agents  at  the  time  of  dis-  the  use  of  the  label  or  trade-mark,  the 
solution,  and  for  the  sales  of  such  stock,  exclusive  right  to  which  was  in  the 
no  matter  by  whom  made,  whether  by  plaintiffs,  though  the  exclusive  right  to 
themselves  or  their  vendees,  no  account  make  the  goods  on  which  it  was  used, 
can  be  demanded.  The  other  parties,  was  not  in  the  plaintiffs ;  but  the  prof- 
Passano,  Abraham  Stonebraker  and  the  its  realized  from  the  general  decline 
Clot  worthy  s,  not  being  bound  by  any  and  diversion  of  the  plaintiff's  business, 
contract  to  the  contrary,  had  the  right  6ccasioned  by  defendant.  If  plaintiffs 
under  the  law,  as  we  have  stated  it,  to  lost  less  than  defendant  made,  they 
manufacture  the  medicines  or  prepara-  cannot  recover  the  whole  of  defendant  a 
tions  to  whatever  extent  they  chose,  profits;  if  plaintiffs  lost  more  than  de- 
and  no  accounting  for  such,  as  they  fendant  made,  they  would  not  be  lim- 
manufactured  simply,  can  be  required  ited  to  defendant  s  profits.  What  the 
of  them.  Their  liability  to  account  is  plaintiffs  have  lost  by  the  defendant's^ 
limited  to  sales,  under  the  prohibited  breach  of  covenant,  and  not  what  the 
use  of  the  protected  trade-marks,  of  defendant  has  gained  thereby,  is  the 
such  articles  as  were  not  part  of  the  legal  measure  of  damages  in  this  case, 
stock  referred  to.  The  decree  is  un-  If  the  plaintiffs  had  manufactured 
doubted ly  erroneous  in  requiring  an  matches  to  the  utmost  capacity  of  their 
account,  as  by  its  terms  it  clearly  does,  factory,  and  sold  all  they  made  at  un- 
from  these  parties,  of  articles  which  reduced  prices,  notwithstanding  the 
they  have  manufactured  and  not  sold,  defendant  may  have,  in  violation  of  his 
and  should  more  clearly  except  from  covenant,  engaged  in  the  same  busi- 
all  accounting,  by  any  of  the  parties,  ness  in  St.  Louis  and  realized  large 
for  sales  of  such  articles  as  constituted  profits,  the  plaintiffs  could  only  have 
part  of  the  stock  on  hand  and  held  by  recovered  nominal  damages,  for,  in  that 
the  Stonebrakers  and  Hoffman  at  the  case,  they  would  have  lost  nothing, 
time  of  the  dissolution  of  that  firm."  ...     In  ascertaining  the  amount  of 

1.  Atlantic  Milling  Co.  r.  Robinson,  this  damage,  the  profits  made  by  the 

20  Fed.  Rep.  217;  P.  &  S.  Am.  Trade-  defendant  constitute  an  element;  but 

Mark    Cases    904;  Julian    v.    Hoosier  only  such  profits  made  by  the  defend- 

Drill  Co.,  78  Ind.  498;  Conrad  v.  Uhrig,  ant* as  the  plaintiffs  have  lost  by  reason 

Brewing  Co.,  8  Mo.  App.  279.      •  of  the  wrongful  act  of  the  defendant 

The  case  of  Peltz  zf,  Eichele,  62  Mo.  complained  of  in  the  petition.  In  as- 
179,  was  a  suit  for  the  defendant's  certaining  the  profits  lost  to  the  plain- 
breach  of  his  covenant  that  he  would  tiffs,  the  profits  made  by  the  defendant 
not  engage  in  the  manufacture  of  may  properly  be  given  in  evidence  in 
matches  for  a  stipulated  time.  The  connection  with  the  diversion  of  custo- 
principles  which  controlled  the  deci-  mers  from  plaintiffs  to  defendant,  and 
sion  are  closely  analogous  to  those  in-  theamountof  their  purchases,  the  prod- 
volved  in  trade-mark  cases.  Hough,  J.,  uct  of  the  plaintiffs'  factory  and  the 
said  :  **  The  object  in  purchasing  the  amount  of  their  sales,  and  the  reduction 
good- will    undoubtedly  was  to  retain  in  price  of  the  articles  sold,  if  any,  in 
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vindictive  damages  cannot  be  recovered.*     When  the  plaintiff  has 

consequence  of  the  unlawful  competi-  on  the  plaintifTs,  and  a  violation  of  their 

tion  of  defendant/*'  rights,  for  which  this  action  would  lie, 

In  Hostetter  v.  Vowinkle,  i  Dill.  (U.  without  proof  of  actual  or  specific  dam- 
S.)  329,  Dillon,  C.  T.,  said:  **The  age ;  that  if  the  jury  found  for  the  plain- 
law  is  well  settled  that  a  party  who  tiffs,  they  would  be  entitled  to  such 
has  appropriated  a  particular  trade-  damages  as  the  jury,  upon  the  whole 
mark  to  distinguish  his  goods  from  evidence,  should  be  satisfied  they  had 
other  similar  goods,  has  a  right  or  sustained ;  that  the  damages  would  not 
property  in  it  which  entitles  him  to  its  be  confined  to  the  loss  of  such  passen- 
exclusive  use.  This  right  is  of  such  a  gers  as  the  plaintiff  could  prove  had 
nature  that  equity  will  protect  it  by  in-  actually  been  diverted  f ro  m  their 
junction  from  invasion,  and  if  it  has  coaches  to  those  of  the  defendants;  but 
been  invaded,  the  wrongdoer  is  liable  that  the  jurj'  would  be  justified  in  mak- 
for  the  damage  he  has  thereby  caused  ing  such  inferences,  as  to  the  loss  of 
the  party  whose  trade-mark  he  has  passengers  and  injury  sustained  by  the 
adopted  or  illegally  imitated ;  which  plaintiffs,  as  they  might  think  were 
<lamage  will  ordinarily  be  the  loss  of  warranted  by  the  whole  evidence  in  the 
profits  caused  by  the  illegal  or  fraudu-  case." 

lent  infringement.     .    .    .     Applying  In  Thomson  v.  Winchester,  19  Pick, 

these  principles  to  the  present  case,  the  (Mass.)  216;  76  Am.  Dec.  733,  Shaw, 

•defendants  are  liable  to  the  plaintiffs,  C.  J.,  said  :"  The  court  are  of  opinion, 

not  onlj"  in  respect  of  the  bitters  which  that  if  the  defendant  made  and  sold 

they  sold  prior  to  Oct.  ist,  using  the  medicines,  calling  them  'Thomsoniin 

plamtiff 's  trade-mark  in  full,  but  for  Medicines,'  and  sold  them,  or  placed 

those  which  they  sold  after  making  the  them  in  the  hands  of  others  to  sell,  as 

■alterations  above  mentioned,  such  a6  and  for  the  medicines  made  and  pre- 

changing    the    name   ^  Hostetter  *  to  pared  by  the  plaintiff,  so  that  persons 

•  Holstetter,*  etc.     From   the  evidence  purchasing  the  same  supposed  and  be- 

of  one  of  the  defendants,  I  find  that  he  lieved  that  they  were  purchasing  the 

admits  sales  at  least  to  the  extent  of  medicines  made  and  prepared  by  the 

two  hundred  dozen  bottles.    The  evi-  plaintiff,itwas  a  fraud  upon  the  plaintiff, 

•dence  shows  that  the  sales  of  the  plain-  and  an  injury  to  his  rights,  for  which 

tiffs,  in  Omaha,  fell  off  during  the  time  the    law  will  presume  some  damage, 

the  defendants  were  manufacturing  and  Such  a  case,  therefore,  being  proved, 

selling  their  imitation  bitters  to  even  a  the  plaintiff  will  be  entitled  to  recover 

greater  amount  than  this.     I  am  satis-  nominal   damage,  at  least,  and  some- 

ned  that  the  plaintiffs'  sales  have  been  thing  more,  if  he  can  make  it  appear 

lessened   at  least  to  the  extent  of  the  to  the  satisfaction  of  a  jury  that  he  has 

two   hundred  dozen   bottles,  and   that  sustained  more  than  nominal  damage." 

their  profits  would  have  been,  on  each  1.  In    Addington    v.  Cullinane,  28 

case  of  one  dozen  bottles,  the  sum  of  Mo.  App.  241,   Lewis,   P.  J.,  said: 

four  dollars,  which  would  make  in  all  '*  There  was  a  jury  trial  (below)  and  a 

the  sum  of  eight  hundred  dollars.    A  verdict  in  favor  of  plaintiffs  for  three 

decree  will  be  entered  for  this  amount  hundred  and  fifty  dollars.    .    .    .    The 

and  also  making  perpetual   the  in-  court  (below)  gave  for  the  plaintiffs  the 

junction."  following    instruction:    *  If  they    (the 

In  Marsh  v,  Billings,  7  Cush.  (Mass.)  jury)  find  for  the  plaintiffs,  the  measure 

332;  54  Am.  Dec.  723,  Fletcher,  J.,  said:  of  damages  of  the  plaintiffs  is  the  actual 

'*  Upon  the  evidence  in  the  case,  the  net  profits  made  by  the  defendants  on 

jury  should  have  been  instructed,  that  the  goods  sold  by  them  prior  to  Sept. 

if  they   were  satisfied  by  the  evidence  3d,  1866,  unless  the  jury  further  believe, 

that  the  plaintiffs  had  made  the  agree-  from  the  evidence,  that  the  act  or  acts 

ment   with   the   lessee  of  the   Revere  of   the  defendants   were    willful   and 

House  as  stated,  they  had,  under  and  malicious ;  then  the  jury  may  find  ex- 

by  virtue  of  that  agreement,  an  exclu-  emplary    damages  in  addition   to  the 

sive  right  to  use  the   words  *■  Revere  above.'    If  the  plaintiffs  had  demanded 

House,'  for  the  purpose  of  indicating  an  accounting  of  the  profits  made  by 

and  holding  themselves  out  as  having  the  defendants,  on  the  equitable  ground 

the    patronage  of   that  establishment  that  those  profits  were  made  by  the  use 

.     .    .    that  if  the  defendants  used  these  of  the  plaintiffs^  property,  the  instnic- 

words,    .    .    .    that  would  be  a  fraud  tion  might  have  been  substantially  ap- 
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been  guilty  of  laches  in  bringing  suit,  he  may,  in  some  cases, 
forfeit  his  right  to  an  account.* 

plicable.  But  in  a  common-law  action  ages  in  this  case.'  It  was  there  in  proof 
for  damages,  in  cases  of  this  class,  such  that  the  plaintiff's  sales  had  been  re- 
a  method  of  arriving  at  the  plaintiffs'  duced  about  one-half  after  the  defendant 
rights  has  never  been  sanctioned.  In  embarked  in  the  business  in  violation 
3  Sutherland  on  Damages,  pp.  630,  631,  of  his  covenant.  There  seems  to  be  no 
the  1  a  w  i  s  explained  .  .  .  thus :  disagreement  among  the  authorities  on 
*'  The  compensation  to  the  owner  of  a  this  question.  In  the  present  case,  even 
trade-mark,  for  the  injury  he  suffers  if  the  erroneous  instruction  had  not 
from  a  wrongful  and  unauthorized  use  been  given,  the  plaintiffs  could  have 
of  it  by  another,  is  ascertained  and  recovered  no  more  than  nominal  dam- 
computed  on  substantially  the  same  ages,  since  there  was  no  testimony 
principles  as  damages  for  infringements  tending  to  show  that  they  had  sus- 
of  patents  and  copyrights.  .  .  .  tained  any  actual  loss  by  the  facts 
The   net  profits  may  be  recovered  in  proved." 

equity,  as  profits  made  by  the  use  of  In  Taylor  v.  Carpenter,  2  Woodb.  & 
the  plaintiff 's  property,  and  the  defend-  M.  (U.S.)  31 ;  11  Paige  (N.  Y.)  393; 
ant,  as  constructive  trustee,  compelled  3  Sandf.  Ch.  (N.  Y.)  603,  Woodbury, 
to  account  for  them.  But  at  law  only  J.,  said:  '*  On  the  question  of  damages, 
damages  can  be  recovered,  and  they  however,  in  respect  to  giving  '  ex- 
will  be  measured  by  the  plaintiff 's  loss  emplary'  ones,  there  is  some  doubt, 
and  not  by  the  defendant's  gain ;  the  whether  the  charge  was  in  the  exact 
profits  are  there  held  not  to  be  the  form  deemed  proper  under  modern 
measure  of  damages,  nor  an  element  of  analyses  and  decisions  on  this  point, 
them,  where  there  is  any  other  method  .  .  .  That  the  jury  should  have  given 
of  ascertaining  and  measuring  them,  more  than  nominal  damages,  I  have  no 
.  .  .  Nor  will  the  proof  ofthe  de-  doubt,  and  I  have  as  little  doubt  that 
fendant's  profits  warrant  a  legal  pre-  there  were  materials  enough  in  the  case, 
sumption  that  the  plaintiff's  loss  is  a  from  which  to  estimate  actual  damages, 
corresponding  amount.'  Another  ele-  such  as  ^he  probable  extent  of  sales  by 
mentary  writer  says,  in  the  same  con-  the  defendant  under  these  marks,  and 
nection:  *  But  the  damages  must  be  the  loss  of  sales  and  profits  therein  by 
proved  from  the  evidence.  A  mere  the  plaintiffs.  The  jury  would,  in  a 
possible  injury  furnishes  no  ground  of  case  like  this,  if  a  known  and  deliberate 
•damages.  .  .  .  The  patentee  may  sue  imitation,  often  renewed  and  very  pre- 
atlawfor  the  damages  which  he  has  sus-  judicial  to  the  plaintiffs,  not  be  very 
tained,  and  those  damages  he  is  entitled  nice  in  their  data  and  inferences,  but  be 
to  recover,  whether  the  defendant  has  sure  to  give  enough  to  cover  all  losses, 
made  any  profits  or  not.*  In  trade-mark  and  prove  an  ample  indemnity.  .  .  . 
cases,  the  rule  is  much  the  same.'  Not  *  smart  money '  or  '  vindictive 
Browne  on  Trade-Marks,  §$  505,  507.  damages,'  but  full  atonement  for  the 
In  Leather  Cloth  Co.  v.  Hirschfield,  wrong  done.  ...  In  a  case  like 
Lr.  R.,  I  Eq.  398,  it  was  held  that  the  this,  if  in  any,  no  reason  exists  for  giv- 
law  would  not  presume  that  the  plain-  ing  greater  damages  than  have  actually 
tiffs  would  have  sold  the  amount  of  been  sustained  or  what  have  been  called 
goods  sold  by  the  defendant;  but  the  compensatory." 

burden  of  proof  was  on  the  plaintiffs  to  1.  In  Low  v.  Pels,  35  Fed.  Rep.  361, 
show  special  damage  by  loss  of  custom  Butler,  J.,  said:  '*The  complainants 
or  otherwise.  Peltz  v.  Eichele,  63  Mo.  are  not  entitled  to  an  account.  For 
161,  was  a  suit  for  the  defendant's  nearly  four  years  prior  to  the  d^te  of 
breach  of  his  covenant  that  he  would  suit  they  had  notice  that  their  trade- 
not  engage  in  the  manufacture  of  mark  was  in  common  use  by  dealers  in 
matches  for  a  stipulated  time.  The  soaps  in  this  country,  and  did  nothing 
principles  which  controlled  the  deci-  to  prevent  it  until  about  the  time  of  fil- 
«ion  were  closely  analogous  to  those  in-  ing  this  bill.  .  .  .  There  is  no  evi- 
volved  in  the  present  case.  Said  the  dence  of  fraud  on  the  respondent's  part, 
court:  *  What  the  plaintiffs  have  lost  by  He  did  not  even  know  of  the  complain- 
the  defendant's  breach  of  covenant,  and  ants'  existence,  or  of  the  existence  of 
not  what  the  defendant  has  gained  the  rights  they  set  up.  To  hold  him 
thereby,  is  the  legal  measure  of  dam-  liable  to  account  for  his  past  sales,  apd 
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8.  Costs. — The  English  rule  as  to  costs  is  framed  with  great 
strictness  for  the  purpose  of  preventing*  litigation  and  protecting 
an  innocent  defendant.  The  chancellors,  as  well  as  the  common- 
law  judges,  take  wide  latitude  in  awarding  costs,  and  seem  to 
regard  it  as  a  duty  on  the  part  of  the  plaintiff  to  at  least  notify 
an  infringing  defendant  of  his  intention  to  bring  suit,  and  if 
the  defendant  at  once  abandons  the  use  of  the  mark  and  offers 
to  make  all  reparation,  the  plaintiff  will  be  allowed  an  injunc- 
tion, but  at  his  own  cost.     In  some  cases,  however,  it  has  been 

damages  to  the  complainants,  in  view  of  stances  were  such  as  to  justify  the  be- 

such  laches,  would  be  unjust."  lief  on  his  part  that  he  was  licensed,  bj 

In  Menendez  v.  Holt,  128  U.  S.  514,  silence,  to  use  the  trade- mark.    It  would 

Fuller,  C.  J.  {affirming'  Holt  v.   Me-  be  inequitable  to  compel   him  to  paj 

nendez, 23  Fed.  Rep. 869),  said:  ''Coun-  for  its  use  during  the  long  jrears  that 

sel    in  conclusion    earnestly  contends  the  complainants  slept  upon  their  rights, 

that   whatever    rights    appellees    may  In  endeavoring  to  reach  a  just  result, 

have  had  were  lost  by  laches,  and  the  the  court  should  not  overlook  the  fact 

desire  is  intimated  that  we  should  re-  that  the  delay  in  commencing  the  suit 

consider  McLean  ik  Fleming,  96  U.  S.  was  unreasonable,  and  that  some  of  the 

245,  so  far  as  it  was  therein  stated  that,  evils  of  which  the  complainants  com* 

even  though  a  complainant  were  guilty  plain  are  attributable  to  their  own  laches 

of  such  delay  in  seeking  relief  upon  in-  in  this  regard." 

fringement  as   to  precuide  him  from        In  McLean  z;.  Fleming,  96  U.  S.  257, 

obtaining  an  account  of  gains  and  prof-  Clifford,  J.,  said:    *' Cases  frequently 

its,  yet,  if  he  were  otherwise  so  entitled,  arise  where  a  court  of  equity  will  refuse 

an  injunction  against  further  infringe-  the  prayer  of  the  complainant  for  an 

ment    might    properly   be    awarded."  account  of  ^ains  aod   profits,  on  the 

After  stating  the  rule  of  reasonable  dili-  ground  of  delay  in  asserting  his  rights, 

gence  and  appl^'ing  facts  of  case  the  even  when  the  facts  proved  render  it 

court  further  said  :  '*  It  is  idle  to  talk  of  proper  to  grant  an  injunction  to  prevent 

acquiescence,  in  view  of  these  facts.  De-  future  infringement.    .    .    .     Relief  of 

lay  in  bringing  suit  there  was,  and  such  the  kind   is  constantly'   refused,  even 

delay  as  to  preclude  recovery  of  dam-  where  the  right  of  the  party  to  an  in- 

ages  for  prior  infringement ;  but  there  junction  is  acknowledged  because  of  an 

was    neither  conduct    nor  negligence  infringement,  as  in  case  of  acquiescence 

which   could   be  held   to  destroy   the  or  want  of  fraudulent   intent.    .    .    . 

right  to  prevention  of  further  injury."  Acquiescence  of  long  standing  is  proved 

In  Holt  V.  Menendez,  23  Fed.  Rep.  in  this  case,  and  inexcusable  laches  in 

869;  32  Pat.  Off.  Gaz.  136;  P.  &,  S.  Am.  seeking  redress,  which  show  beyond  all 

Trade -Mark  Cases  986,  Coxe,  J.,  said  :  doubt  that  the  complainant  was  not  en- 

"  Upon  the  question  of  laches,  however,  titled  to  an  account  nor  to  a  decree  for 

I  am  constrained  to  say  that  the  com-  gains  or  profits." 

plainant's  conduct  hasbeen  such  that  the  In  Weed  v.  Peterson,  12  Abb.  Pr.  N. 
relief  granted  must  be  limited  to  an  in-  S.  (N.  Y.  Supreme  Ct.)  178,  Learned, 
junction.  Ryder  commenced  using  the  J.,  said  :  "  Now,  without  going  over  in 
brand  in  1869,  and  has  used  it  contin-  detail  the  cases  on  this  subject,  it  will  be 
uously  since.  That  the  complainants  found  that  they  all  speak  of  *  imitation  of 
knew  of  this,  certainly  as  early  as  1871,  trade-marks,'  *  adoption  of  trade-marks,' 
is  not  disputed.  That  they  protested  *  colorable  resemblances,' and  the  like ; 
at  all  is  denied.  Certainly  there  was  implying  in  all  instances  that  the  acts 
no  vigor  or  courage  shown  by  them  of  the  party  charged  with  doing  a  wrong 
until  just  prior  to  the  commencement  are  intentional.  To  illustrate:  if  a 
of  this  suit,  in  1882.  That  they  did  not  manufacturer  had  adopted  and  for  a 
consent  is  true,  but  it  is  equally  true  long  time  used  a  trade-mark,  so  that  he 
that,  for  men  who  believed  their  rights  had  acquired  an  undoubted  right  to  pro- 
invaded,  their  course  was  inconsistent  tection,  and  another  manufacturer,  in 
and  misleading.  Ryder  might  well  ignorance  of  this  fact,  should  accident- 
have  imagined  that  they  did  not  intend  ally  adopt  precisely  the  same  mark, 
to  call  him  to  an  account.    Thecircum-  there  would  be  no  intentional  injury. 
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held,  and  it  seems  the  better  rule,  that  a  plaintiff  has  an  un- 
doubted right  to  begin  suit  at  once,  and  if  defendant  at  once 
submits  and  offers  to  pay  costs  to  that  time,  as  well  as  allow  an 
injunction  to  issue  as  prayed,  and  the  plaintiff  rejects  this  offer, 
he  does  so  at  his  peril ;  and  if  an  account  of  profits  and  damages 
is  subsequently  denied,  as  it  is  likely  to  be  when  an  innocent 
defendant  at  once  submits,  the  plaintiff  will  be  required  to  pay 
all  costs  from  the  date  of  defendant's  offer.  If,  however,  the 
defendant  contests  the  plaintiff's  claim  to  an  injunction,  he  must 
pay  costs,  when  a  permanent  injunction  issues.* 

The  rightful  owner  of  the  trade-mark,  Trade-Mark   Cases   200;    Brook   v, 

by  giving  to  the  other  person  notice  of  Evans,  2  L.  T.  N.  S.  740;  Collins  Co. 

his  right,  could  place  the  latter  in  the  v.   Walker,   7   W.   R.   222 ;    Wallis   v. 

wrong  in  respect  to  anything  thereafter  Wallis,  4  Dr.  458 ;  Burgess  v.  Hill,  26 

done  in  violation  of  the  owner's  rights.  Beav.  244;  Burgess  v.  Hateley,  26  Beav. 

But  as  to  all  previous  acts,  it  could  not  249;  Farina  v.  Silverlock,  i  K.  &  J«509', 

be  said  that  there  was  any  *  imitation,'  Chappell  t;.  Davidson,  2  K.  .&  J.  123; 

or  'adoption,'  or  'colorable  resem-  Geary   v,   Norton,   i  De  G.   &  S.  9; 

blance.'    There  would  have  been,  previ-  Rodgers  v,  Nowill,  6  Hare  325 ;  Pierce 

ous  to  such  notice,  none  of  that  intent  v,  Franks,  15  L.  J.  Ch.  122;  Coats  v» 

topalmoff  the  manufactures  of  one  man  Holbrook,  2  Sandf.  Ch.  (N.  Y.)  586. 

for  those  of  another,  which  appears  in  In    Upmann   v.  Forester,  24  Ch.  Div. 

all  cases  on  this  subject.     The  case  is  231,  Chitty,  J.,  said:    "The  onlj' ques- 

still  stronger  where  the  defendants  not  tion  I  have  to  decide  is  who  is  to  pay 

only  are  ignorant  of  the  plaintiffs'  claim,  the  costs  of  this  action.    The  plaintiffs 

but  have  been  induced,  by  a  previous  say  they  are  entitled  to  costs,  and  the 

litigation,    to    acknowledge    a  similar  defendant  says  that,  even  if  he  does  not 

claim  made  to  the  same  trade-mark  by  get  costs,  he  should  not  be  called  upon 

a  third  party.     I  think,  therefore,  that  to   pay   the   plaintiffs'   costs.     .     .     . 

the  plaintiffs  should  have  a  permanent  Ought   I   to   deprive   the   plaintiffs  of 

injunction,  as  prayed  for,  and  that  they  their  right  to  costs  because  they  did  not 

should'recover  costs ;  but  I  do  not  think  give  the  defendant  notice  before  com- 

that  they  are  entitled  to  any  damages,  mencing  their  action?     I  do  not  think 

and  in  that  respect  the  prayer  of  the  that  this  is  a  case  where  it  would  be 

complaint  is  denied."  just  for  me  to  deprive  the  plaintiffs  of 

1.  Monson  v.  Boehm,  28  Sol.  J.  361 ;  their  costs.     ...     In  Upmann  v.  El- 

Wylam  v.  Clarke,  W.  N.  (1876),  p.  68;  kan,  L.  R.,  7  Ch.  App.   130,   132,  Lord 

Cox's  Man.  of  Trade  Mark  Cases  488 ;  Hatherley,  referring  to  the  argument 

Robinson  v,  Charbonnel,  L.  J.   U.  C.  that  mere  carriers  of  goods  bearing  a 

104;  Estcourt?;.  Estcourt,  L.  R.,  10  Ch.  fraudulent  trade-mark  are  guilty  of  no 

App.  276;  Upmann  v,   Elkan,  L.  R.,  offense  which  could  support  an  mjunc- 

7  Ch.  App.  130;  Tonge  v.  Ward,  21  L.  tion,  says:    *I  cannot  conceive  a  doc- 

T.  N.   S.  480 ;    Leather  Cloth  Co.  v,  trine  more  dangerous  or  mischievous, 

Lorsont,  L.  R.,  9  Eq.  Cas.  345;  Bass  v,  or  more  fatal  to  the  authority  of  the 

Dawber,  19  L.  T.  N.  S.  626 ;  Maxwell  court  with  respect  to  trade-marks,'  and 

V.  Hogg,  L.  R.,  2  Ch.  App.  307;  Hud-  the  decision  that  the  plaintiffs  were  not 

son   V.   Bennett,    12  Jur.   N.   S.    519;  entitled  to  costs  rested  upon  the  fact 

Ainsworth  v.  Walmsfey,  L.  R.,  i   Eq.  that    insomuch    as   the   plaintiffs   had 

518;  Standish  v,  Whitewell,  14  W.  R.  given  notice,  and  had  obtained  all  pos- 

512;  Beard  v.  Turner,  13  L.  T.  N.  S.  sible  redress   before   bill    filed,   they 

746;  Munn  V.  D' Albuquerque,  34  Beav.  ought  not  to  have  filed  a  bill  for  an  in- 

595 ;  Williams  V.  Osborne,  13L.  T.  N.  junction.     Had  the  plaintiffs  given  no 

S.   498 ;  Chubb  v.  Griffiths,  25   Beav.  notice,  but  forthwith  commenced  their 

127;  McAndrews  v.  Bassett,  33  L.J.  suit,   the  decision,  as   to  costs,  would 

Ch.  561 ;  Brown  V.  Freeman,  12  W.  R.  have  been   the  other  way.     ...     I 

305 ;  Moet  V,  Conston,  33   Beav.  578 ;  have  heard  the  late  master  of  the  rolls 

Wool  I  am  V.  Ratcliff,  i    H.  &  M.  259;  say  that  if  you  did  give  notice  before 

Edelsten  v,  Edelsten,  i  De  G.  J.  &  S.  action  and  get  an  undertaking  from  the 

185 ;   Cartier  v.  May,  Cox's  Man.  of  defendants,  as  you  have  the  defendants' 
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In  the  United  States  the  simple  rule,  that  the  losing  party  pays 
all  costs,  prevails  with  few  exceptions.     It  ha^  been  held  that 

where  defendant's  infringement  was  inadvertent,  and  he  at  once 
discontinued  the  same  upon  being  notified,  and  plaintiff  sub- 
sequently brought  suit,  that   he  was  entitled  to  an  injunction, 

submission,  you  would  be  wrong  in  said,  some  one  must  pay  the  costs,  and 
moving;  therefore,  if  the  plaintiff  moves  I  do  not  see  who  else  but  the  defend- 
after  notice  and  submission,  he  would  ants  who  do  wrong  are  to  paj  them." 
not  get  his  costs.  ...  In  the  case  See  also  Wheeler  v.  Johnston,  L.  R.,  3 
of  Cooperv.  Whittingham,  15  Ch.  Div.  Jr.  384;  In  re  Hyde,  7  Ch.  Div.  724; 
501,  it  was  held  that  the  defendant  In  re  Brandreth's  Trade-Mark,  L.  R., 
must  pay  the  costs  of  the  action,  be-  9  Ch.  618;  In  re  Kuhn,  Cox^s  Man. 
cause  the  importation  of  the  spurious  of  Trade- Mark  Cases  637;  Moet  v. 
articles  was  an  infringement  of  the  Pickering,  8  Ch.  Div.  372 ;  Metzler  r. 
plaintiffs'  copj'right,  and  an  unlawful  Wood,  8  Ch.  Div.  606;  Rose  v,  Loftus, 
act,  for  the  consequences  of  which  the  47  L.  J.  Ch.  576;  In  re  Kuhn,  53  L. }. 
defendant  must  be  held  liable,  notwith-  Ch.  238. 

standing-  that  he  determined  not  to  sell  In  Twentsche  Stoom  Bleekeiy  Goor 
the  articles  as  soon  as  he  recognized  v,  EUinger,  26  W.  R.  70,  Malms,  V.  C, 
that  their  importation  was  an  infringe-  said  :   "  There   had   been   a  clear  and 
ment.    The  fact  that  the  act  is  wrong  fraudulent  infringement  of  the  plaindfTs 
by  statute  is  immaterial ;  it  is  sufficient  mark ;  there  would  be  a  perpetual  in- 
if  the  act  is  wrong,  whether  it  be  so  by  junction  against  the  defendant    Con- 
statute  or  common  law,  or  an  infringe-  sidering  his  conduct  since  the  writ  was 
ment  of  equitable   rights.     As  I  have  issued,  he  must  pay  all  the  costs  of  the 
already  said,   here  there  had   been  a  action;  although,  had  he  not  opposed 
wrongful  user  prior  to  the  commence-  the  motion,  and  having  regard  to  the 
ment  of  the  action,  and  the  plaintiffs,  fact  that  the  plaintiffs  had  not  given 
therefore,  were  entitled  to  an  injunction  him   proper  notice   before  issuing  the 
or  undertaking.    They  are,  therefore,  writ,  the  decision  as  to  the  costs  might 
also  entitled  to  costs.     Although  as  have  been  different." 
against  the  defendiant  the  case  may  be  a  \ti  Col  burn  v,  Simms,  2  Hare  560, 
hard  one,  he  must  not  on  that  account  Wigram,  V.  C,  said :  **  If  a  plaintiff, 
be  excused  from  payment  of  costs.     As  immediately    after    the    suit    is    com- 
the   late   master  of  the   rolls  said   in  menced,  is  offered  and  may  obtain  all 
Cooper  V,  Whittingham,  he  cannot  be  he  seeks,  and  still  thinks  proper  to  go 
allowed  to  escape  by  saying,  '  I  never  on  with  his  suit,  the  court  may  give 
intended  to  do  wrong,'  and  to  use  an  him  his  decree,  but  will  not  give  him 
observation  of  the  same  learned  judge,  the  costs  of  the  suit  so  unnecessarily 
as  there  is  no  fund  out  of  which  sue-  prosecuted.     I  think  that  is  the  whole 
cessful  plaintiffs  can  receive  costs,  their  principle  of  the  Judgment  in  Millington 
costs  must  be  paid  by  defendants,  al-  v.  Fox,  3  Myl.  &  C.  338.   Lord  Cotten- 
though  they  may  be  innocent.*'  See  also  ham  had  not  his  attention  called  to  the 
Caruncho  zk  Highmoor,  27  Sol.  J.  199.  fact,  that  the  expense  of  filing  the  bill 
•    In  Cooper  v,  Whittingham,   15  Ch.  had  been  incurred  before  the  plaintifis 
Div.   501 ,  Jessel,  M.  R.,  said :  "As  I  received  the  letter  offering  compensa- 
understand  the   law  as  to  costs   it  is  tion,  and  he  certainly  forfeits  his  judg- 
this,   that  where  a  plaintiff  comes  to  ment  by  saying  that  the  defendants  in 
enforce  a  legal  right,   and   there  has  that  case  were  innocent  parties,  having 
been  no  misconduct  on  his  part — no  committed  the  wrong  ignorantly,  which 
omission   or  neglect  which  would  in-  cannot  be  said  of  Dr.  Granville  in  this 
duce  the  court  to  deprive  him  of  his  case ;  but  I  think  I  am  justified  by  that 
costs — the    court     has    no  discretion,  authority  in  saying,  that  where  a  de- 
and   cannot  take  away  the  plaintiff's  fendant  offers  to  give  all  that  a  plain- 
right   to  costs.     .     .     .    There   is  but  tiff  is  entitled  to,  and  the  plaintiff  re- 
one  thing  more.  I  have  often  remarked  fuses  the  offer,  and  says,  *  Because  you 
that  there  is  an   idea  prevalent  that  a  have  committed  a  fraud,  I  will  exercise 
defendant  can  escape  paying  costs  by  my  power  of  hearing  you  with  a  chan- 
saying, 'I  never  intended  to  do  wrong.'  eery   suit'   this  court  will  refuse  the 
That  is  no  answer,  for,  as  I  have  often  plaintiff   his    subsequent   costs."    See 
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but  without  damages  or  costs.     In  some  cases,  where  both  plain- 
tiff and  defendant  are  in  fault,  costs  will  be  divided.^ 

9.  Appeal. — Appeals  in  trade-mark  cases  in  the  state  courts 
follow  the  same  course  as  all  other  cases  under  the  existing  local 
practice.  In  the  United  States  courts,  the  question  of  appeals  is 
regulated  by  the  act  of  March  3d,  1891,  26  U.  S.  Statutes  at  Large, 
p.  826,  ch.  517.  This  act  creates  the  circuit  court  of  appeals 
and  prescribes  its  jurisdiction.  This  jurisdiction,  as  applicable  to 
trade-mark  cases,  is  peculiar.  Section  5  provides  for  appeals  to 
the  Supreme  Court  of  the  United  States  direct  from  the  circuit 
courts,  in  some  cases  omitting  the  circuit  court  of  appeals.  Such 
a  case  is  one  in  which  the  jurisdiction  of  the  court  is  in  issue. 
•*  This  question  would  arise  in  a  suit  on  a  registered  trade-mark 
where  the  infringer  was  not  using  the  trade-mark  in  trade  with  a 
foreign  nation."  A  second  case  would  be  one  "in  which  the 
constitutionality  of  any  law  of  the  United  States  is  drawn  in 
question."  Such  a  question  would  probably  arise  where  the  con- 
struction or  constitutionality  of  a  trade-mark  statute  was  involved. 
Section  6  provides  that  the  decision  of  the  circuit  court  of  appeals 
shall  be  final  in  all  cases  in  which  the  jurisdiction  is  dependent 
entirely  upon  the  difference  of  citizenship.  In  all  trade-mark 
cases  cognizable  by  the  courts  of  the  United  States,  except  such 
as  are  based  upon  the  registration  statute,  the  jurisdiction  will 
depend  upon  the  fact  that  "the  suit  or  controversy  .  .  . 
is  between  aliens  and  citizens  of  the  United  States,  or  citizens  of 
different  states."  In  such  a  case,  all  the  parties  on  one  side  must 
be  citizens  of  a  different  state  or  states  from  all  the  parties  on 

cases   cited  in  note  to  Pemberton   v,  waive  the  account.    Thej  must  have  a 

Topham,  i  Beav.  316  ;  H olden  v.  Kyn-  perpetual  injunction  against  the  use  of 

aston,  2  Beav.  205.  Morison  v,  Salmon,  the  marks  in  question,  but  without  the 

3  Scott  N.  R.  449.  costs  of  the  cause."     See  also  Fradello 

In  Millington  v.  Fox,  3  Mjl.  &  C.  v,  Weller,  2  R.  &  M.  247. 

338,  Cottenham  Lord  Chancellor, said:  1.  Weed  v,  Peterson,  12  Abb.  Pr.  N. 

"The  question  remains,  what  is  to  be  S.  (N.  Y.  Supreme  Ct.)  178. 

done  as  to  the  costs  ?  Now,  the  question  In  Sawyer  v.  Kellogg,  9  Fed.  Rep. 

of  costs  in  chancerj  is  left  to  the  dis-  601,  Nixon,  D.  J.,  said:    '*  As   to   the 

cretion  of  the  court.    That  discretion  matter    of  costs,  we  find   nothing  in 

ought  to  be  exercised,  as  far  as  pos-  this  case  to  take  it  out  of  the  ordinary 

sible,  according  to  some  principle ;  and  rule  that  a  decree  for  an  infringement 

I  am  very  much  disposed,  as  a  general  and  an  injunction  carries  costs.    The 

rule,  to  make  the  costs  follow  the  re-  only   reason  suggested  by  the  counsel 

suit;    because,    however   doubtful     the  for  the  defendant  was  that  no  demand 

title  may  be,  or  however  proper  it  may  was  made  before  suit  that  the  defend- 

be  to  dispute  it,  it  is  but  fair  that  the  ant  should  cease  to  use  the  label.     We 

party  who  really  has  the  right  should  have  never  understood   that    in  such 

be  reimbursed,  as  far  as  giving  him  the  cases  a  demand  was  necessary, nor  that 

costs  of  the  suit  can   reimburse   him.  an  infringer,  who  stoutly  contests  the 

But  then  there  is  another  object  which  suit  to  the  end,  should  be  relieved  from 

the  court  must  keep  in  view,  namely,  the  payment  of  the  costs  which  have 

to   repress   unnecessary   litigation.     It  been   mcurred   in   consequence  of  his 

strikes  me,  therefore,  that  this  is  exactly  wrongdoing  and  his  litigation." 

a  case  in  which   the  court  is  repress-  Plaintiff  used  as  a  trade-mark  for  his 

■ing  useless   litigation   by  refusing  the  whisky  the   words  "Chesnut  Grove," 

plaintiffs  the  costs  of  the  cause.    They  defendants  inadvertently  employed  the 
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the  other  side.^  In  all  such  cases  the  decision  of  the  circuit  court 
of  appeals  will  be  final,  unless  a  division  is  certified  to  the  supreme 
court,  or  a  writ  of  certiorari  is  granted  by  the  supreme  court  to 
review  the  decision. 

This  section  does  not  provide  that  cases  arising  under  the 
trade-mark  registration  statute  of  the  United  States  shall  be  finally 
decided  by  the  circuit  court  of  appeals,  hence,  under  the  last 
clause  of  this  section,  an  appeal  will  lie  in  trade-mark  cases  aris- 
ing under  the  registration  statute  from  the  circuit  court  of 
appeals  to  the  Supreme  Court  of  the  United  States  without  regard 
to  the  amount  in  controversy. 

Section  7  provides  for  appeals  from  interlocutory  orders  or  de- 
crees, granting  injunctions  or  continuing  the  same,  provided  the 
appeal  is  taken  within  thirty  days  of  the  entry  of  such  order  or 
decree.  It  has  been  held  by  the  circuit  courts  of  appeal  that  this 
section  of  the  act  means,  all  interlocutory  orders  or  decrees  passed 
on  the  merits  of  the  final  hearing,  and  not  mere  discretionary 
orders,  such  as  preliminary  injunctions  pendente  lite?' 

same  designation,  but,  upon  being  noti-  term,  sitting  to  try  the  issues,  especiallj 

fied,  discontinued  its   use.      An  action  as  the  facts  fairly  deducible  from  the 

for  an  injunction  was  brought,  and  an  testimonj^  now  before  the  court  differ 

injunction  was    granted,   but  without  in  many  respects  from  what  appeared 

costs  or  damages.     V^harton  v,  Thur-  in  the  ex  parte  affidavits  read  upon  the 

ber,  Cox's  Man.  of  Trade-Mark  Cases  motion.       There    must,   therefore,  be 

663.  judgment  for  the    plaintiff,  enjoining 

In  McLean  v,  Fleming,  96  U.  S.  245,  the  defendants  from  the  use  of  the  word 

Clifford,J.,6aid :  "Acquiescence  of  long  *Amoskeag,'  but  without  damages  or 

standing  is  proved  in  this  case,  and  in-  account  of  profits,  and,  under  all  the 

excusable    laches  in    seeking    redress,  circumstances  of  the   case,  without 

which  show  beyond  all  doubt  that  the  costs." 

complainant  was  not  entitled  to  an  ac-  In  Fetridge  v.  Wells,  4  Abb.  Pr.  (N. 
count  nor  to  a  decree  for  gains  or  prof-  Y.  Super.  Ct.)  144,  Duer,  J.,  said: 
its ;  but  infringement  having  been  *'Certainly  the  plaintiff,  in  the  present 
proven,  showing  that  the  injunction  case,  has  no  better  right,  and  hence  the 
was  properly  ordered,  he  is  entitled  to  injunction  that,  if  continued,  would  se- 
the  costs  in  the  circuit  court;  but  the  cure  to  him  such  a  monopoly,  must  be 
decree  for  an  account  and  for  the  sup-  dissolved.  The  motion  for  its  dissolu- 
posed  gains  and  profits  being  erroneous,  tion  is,  however,  granted  without  costs, 
the  respondent,  as  appellant,  is  entitled  since,  although  the  plaintiff  might  be 
to  costs  in  this  court."  justly  required  to  pay  costs,  the  defend- 
In  Amoskeag  Mfg.  Co.  v.  Garner,  54  ants  have  certainly  no  title  to  receive 
How.  Pr.  (N.  Y.  Supreme  Ct.)  297,  them.  They  represent  Rice,  whose 
Barrett,  J.,  said  :  "There  is,  therefore,  conduct  and  proceedings  have  been  just 
no  just  reason  why  the  injunction,  at  as  blamable  as  those  of  the  plaintiff- 
least,  should  be  refused  upon  the  ground  there  is  not  a  shade  of  difference  be- 
of  laches.     It  was  properly  refused  pen-  tween  them." 

dente  lite.     The  plaintiff ''is  case  was  not  1.  Blake  f.  McKim,  103  U.  S.  336. 

so  clear  as  to  warrant  the  interference  3.  In  Richmond  v.  Atwood,  52  Fed. 

of  the  court  before  the  hearing  upon  Rep.  10,  Aldrich,  D.  J.,  said:  "Upon 

the  pleadings  and  proofs.     As  to  the  reargument  of  the  foregoing  motion, 

correctness  of  that  interlocutory  deci-  the  question  is  raised  as  to  the  right  of 

sion,  there  can  scarcely  be  two  opinions;  this  court  to  entertain  an  appeal  at  the 

that  is,  as  to  the  result.     Much  of  the  stage  of  the  proceeding  reached  in  this 

reasoning  upon  the  general  merits  of  cause ;  and,  in  the  event  that  jurisdic- 

the  case  was  unnecessary,  and  it  cer-  tion  exists,  the  further  question  is  pre- 

tainly  is  not  binding  upon  the  special  sen  ted,   whether  the   mandate  of  this 
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court  should  direct  a  final  disposition  nection  in  its  common  and  well-under- 
of  the  cause  in  the  court  below.  After  stood  sense,  and  as  intending  the  line 
considering  the  briefs  and  reargu-  of  distinction  accepted  and  interpreted 
ments,  we  find  no  reason  for  doubting  by  the  federal  courts ;  and  it  follows 
the  correctness  of  the  conclusion  stated  that  all  injunction  orders  and  decrees 
in  the  former  opinion  as  to  the  merits,  which  were  interlocutory,  and  not 
and  the  motion  for  a  rehearing  and  the  final,  within  the  meaning  of  the  old 
petition  for  certification  to  the  supreme  statute,  and  for  that  reason  not  appeal- 
court  are  denied,  and  we  do  not  feel  able,  are  interlocutory  under  the  new 
called  upon  to  add  anything  to  the  statute,  and  theret  re,  by  the  same 
reasons  already  stated  upon  this  branch  logic  and  upon  ine  same  reasoning,  are 
of  the  case.  ...  Of  course,  in  our  appealable.  .  .  .  It  is  quite  prob- 
endeavor  to  ascertain  the  meaning  of  able — indeed,  quite  clear — that  a  dis- 
thts  section  of  the  statute,  we  must  tinction  would  be  made  between  in- 
bear  in  mind  that,  prior  to  its  enact-  junctions  granted  preliminarily  as  a 
ment,  an  appeal  from  an  interlocutory  matter  of  discretion,  and  a  decree  for 
injunction  order  was  unknown  in  the  an  injunction  granted  upon  the  final 
federal  courts.  Having  in  view,  there-  determination  of  a  particular  right; 
fore,  this  rule  of  law  and  the  plain  and  the  general  rule  that  an  appellate 
language  of  the  statute;  considering  court  interferes  reluctantly  with  in- 
also  that  the  purpose  of  the  law-maker,  junctions  granted  in  limine  as  a  matter 
plainly  expressed,  was  to  give  a  right  of  discretion  should  not,  in  our  view, 
of  appeal,  not  conferred  by  the  general  apply  to  an  appeal  under  the  statute 
provisions  of  the  statute  as  to  appeals  from  an  interlocutory  decree  for  a  per- 
from  final  decision — it  seems  to  us  petual  injunction  based  upon  a  final 
evident  that  it  was  intended  to  remove  determination  of  the  substantial  prop- 
the  restriction,  and  extend  the  right  to  erty  right  in  a  patent  cause." 
all  that  class  of  interlocutory  orders  or  In  Jones  v,  Munger  Improved  Cotton 
decrees  which  interfere  with  tfie  pos-  Mach.  Mfg.  Co.,  50  Fed.  Rep.  785,  Par- 
session  of  property,  or  operate  in  re-  dee,  C.  J.,  said :  "An  examination  of 
straintof  a  party's  business.  ...  It  the  decree  rendered  by  the  court  below 
will  be  observed,  from  an  examination  shows  that,  while  it  adjudges  the  valid- 
of  the  cases  in  the  Supreme  Court  of  the  ity  of  the  patent  sued  on  and  directs  an 
United  States,  th^t  a  decree  in  patent  injunction  termed  *  perpetual'  against 
cases,  declaring  the  patent  in  question  the  defendants  as  infringers,  it  refers 
valid,  and  that  it  has  been  infringed,  the  matter  to  a  master  K>r  taking  an 
and  for  an  injunction  and  an  account-  account.  It  is  well  settled  that  such  a 
ing,  has  uniformly  been  referred  to  as  decree  is  not  a  final  decree  from  which 
an  interlocutory  decree,  and  the  cases  an  appeal  could  be  taken,  or  of  which 
are  numerous,  like  Barnard  v.  Gibson,  this  court  would  have  jurisdiction,  un- 
7  How.  ( U.  S.)  650 ;  Forgay  v.  Conrad,  der  the  sixth  section  of  the  judiciary  act 
6  How.  (U.  S.)  201;  Humiston  v.  Stain-  of  1891.  Keystone  Manganese,  etc.,  Co. 
thorp,  2  Wall.  (U.  S.)  106;  Milwaukee,  i\  Martin,  132  U.  S.  91,  and  cases  there 
etc.,  R.  Co.  V.  Soutter,  2  Wall.  (U.  cited.  We  are,  however,  of  the  opinion 
S.)  510,  52;;  Beebet^  Russell,  19  How.  that  it  is  an  interlocutory  decree  grant- 
( U.  S.)  283 ;  Keystone  Manganese  and  ing  an  injunction,  from"  which  an  ap- 
Iron  Co.  V.  Martin,  132  U.  S.  91,  peal  would  lie  under  the  seventh  section 
where,  upon  an  appeal  from  a  decree  of  the  said  judiciary  act.  .  .  .  An 
determining  the  general  property  right  allowance  of  an  appeal  from  an  inter- 
granting  an  injunction,  and  an  order  for  locutory  order  or  decree,  granting  or 
an  accounting  before  a  master,  it  has  continuing  an  injunction  in  an  equity 
been  held  that  the  decree  was  not  final  cause  under  the  seventh  section  of  the 
or  appealable.  It  is  true,  that  the  cases  judiciary  act  of  1891,  is.  a  new  feature 
in  the  supreme  court  are  based  upon  a  of  the  practice  in  the  United  States 
different  statute,  and  in  unmistakable  courts.  Being  of  a  highly  remedial  na- 
language  deny  the  right  of  appeal  from  ture,  it  ought  to  be  construed  so  as  to 
interlocutory  decrees.  But  they  are  give  full  force  to  the  intention  of  the 
for  that  reason  none  the  less  signifi-  lawmaker.  The  mischief  to  be  reme- 
cant,  as  showing  what  has  been  under-  died  by  the  act  was  that  injunctions 
stood  as  the  line  between  interlocutory  which  deprived  parties  of  the  possession 
and  final  decrees.  We  must  assume  and  control  of  property',  or  compelled 
that  Congress  used  the  term  '  inter-  enforced  action  in  the  use  of  property, 
locutory  order  or  decree,*  in  this  con-  were,  under  the  practice  of  the  courts, 
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TBABEB. — (See  BANKRUPTCY,  vol.  2,  p.  85  ;  EXECUTIONS,  vol. 
7,  p.  135  ;  Indians,  vol.  10.  p.  446;  Insolvency,  vol.  11,  p.  171; 
Living,  vol.  13,  p.  971;  Married  Women,  vol.  14,  p.  667; 
Merchant,  vol.  15,  p.  305.) 

TBABE,  BESTBAINT  OF.— (See  Illegal  Contracts,  vol.  3, 
p.  884.) 

TBABE  ITHIONS.— (See  also  ASSOCIATIONS,  vol.  i,  p.  881; 
Beneficial  or  Benevolent  Associations,  vol.  2,  p.  171 ;  Boy- 
cott, vol.  2,  p.  512;  Corporations,  vol.  4,  p.  184;  Criminal 
Conspiracy,  vol.  4,  p.  582  ;  Societies  and  Clubs,  vol.  22,  p.  803 ; 
Strikes,  vol.  24,  p.  123.) 

I.  Definition,  526.  II.  Rules  and  Re§^lation8,  526. 

L  Defihitioh. — ^A  trade  or  trades  union  is  a  combination  or 
association  of  workmen  of  the  same  or  of  several  allied  trades, 
united  for  the  purpose  of  securing  the  most  favorable  conditions 
as  regards  wages  and  hours  of  work,  etc.,  and  regulating  generally 
the  relation  between  employer  and  employ^.^  The  legality  of 
the  methods  pursued  by  such  organizations  is  fully  treated  else- 
where.* 

n.  EXTLES  AND  Beoulatiohs. — Wherever  an  association  is  recog- 
nized by  law  as  legal,  it  may  make  such  rules  and  regulations 

frequently  rendered  long  before  the  final  ter  is  that  in  this  case  the  circuit  court 

hearing  in  the  case,  and  operated,  to  a  of  appeals  was  seised  of  jurisdiction  un- 

great  extent,  in  the  nature  of  execution  der  the  seventh  section  of  the  act  of 

before  judgment.    This  mischief  was  as  1891,  and  that,  as  the  appellee  submitted 

great  in  patent  cases,  where  parties  on  the  case  without  objection,  it  is  now  too 

hearings,  preliminary  to  the  final  decree,  late  to  question  the  jurisdiction  of  the 

were  enjoined,  pending  long  and  tedious  court,  even   if  doubtful.     .    .    .    The 

examinations  in  the  matter  solely  of  ac-  order  of  the  court  is  that  the  motion  to 

counting,  as  in  any  other  cases  of  pre-  vacate  the  proceedings  in  this  cause, 

liminary  injunction.    The  case  of  and  to  dismiss  the  appeal  for  want  of 

Richmond  v.  Atwood,  decided  in  the  jurisdiction,  be  denied  ;  that  our  former 

first  circuit,  and  reported   in  48   Fed.  decree,  remanding  the  cause,  with  di- 

Rep.  910,  was  a  case  on  all  fours  with  rections  to  dismiss  the  bill,  with  costs, 

the  present  one,  and  therein  the  court  be,  and  the  same  is,  modified  so  as  to 

took  and  exercised  jurisdiction,  appar-  direct  the  cause  to  be  remanded  to  the 

entlj'  without  question.     The  suit  w^  circuit  court,  with  instructions  to  dis- 

one  for  an  infringement  of  letters  patent  solve  and  dismiss  the  injunction  granted 

wherein   an  appeal  was  taken  from  a  in   said   court;  and  that  appellee  pay 

decree  sustaining  the  patent,  holding  the  costs,  and  that  the  rehearing  applied 

the  defendant  to  be  an  infringer,  award-  for  be  denied." 

ing  an  injunction,  and  ordering  an  ac-        1.  Cent.  Diet.;  Bouv.  L.  Diet;  An- 

count.    This  court,  having  jurisdiction  derson's  L.  Diet.  Associations  of  a  like 

of  the  appeal  under  the  seventh  sec-  character,  but  with  broader  aims  and 

tion,  and  having  jurisdiction  under  the  more  extensive  power  and  influence, 

sixth  section,  if  a  final  decree  had  been  existed  in  mediaeval   times  under  the 

rendered  in  the  circuit  court,  it  would  name  of  guilds.     See  Black's  L.  Dict^ 

seem  to  have  been   competent  for  the  "  Guild." 

appellee  to  waive  a  formal  final  decree,        2.  See  Strikes,  vol.  24,  p.  123.    See 

and  submit  the  cause   to  this  court  on  also  Rex  v,  Batt,  6  C.  &  P.  329;  35  £. 

the  merits.    Ourconclusionin  themat-  C.  L.  425;  McCandless  v.  O'Brien,  21 
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concerning  its  internal  government  as  may  seem  fit,  with  some 
restrictions ;  as,  that  they  be  consistent  with  the  law  of  the  land, 
reasonable,  etc.,  and  such  rules  are  enforcible.*  But  any  rule 
of  an  association,  which  can,  by  any  means,  be  shown  to  be  in 

Pittsb.  L.   J.   N.    S.   435 ;    People    v,  ally  recognized  concerning  the  power 

Hughes,  46  N.  Y.  St.  Rep.  413.  of  expulsion    belonging  to  voluntary 

1.  See  By-Laws,  vol.  3,  p.  705.  unincorporated   associations,  and  those 

Equity  Jurisdiction  to  Gompel  Admla-  which  are  created  by  law.     Pitcher  i;. 

■ion  of  Komber. — The  court  of  chan-  Board  of  Trade,  i3i  III.  412. 

eery  of  New  yersey  has  no  jurisdiction  Where  members  of  a  trade  union 

to  compel  the  admission  of  a  person  were   expelled  for  breach  of  rules  in 

not  elected  according  to  its  rules  and  restraint  of  trade,  and  the  union  passed 

by-laws    to    membership    in    a    trade  a  resolution  to  wind   up  their  affairs, 

union.   Mayer  v.  Journeymen   Stone-  with  a  direction  to  their  trustees  to  di- 

cutters*  Assoc.,  47   N.  J.  £q.  519;    35  vide  the  surplus  assets  among  the  per- 

Am.  &  Eng.  Corp.  Cas.  356.  sons  entitled  under  the  rules,  and  an 

Bzpnlalon  of  Kombera. — Where  a  inquiry  was  directed  to  be  made  as  to 

member  of  a  trades  union  has  been  ex-  who  were  so  entitled,  it  was  held  that, 

pelled  for  a  clear  violation  of  the  rules,  under  the  Trades  Union  Act  of  1S71, 

in  working  for  an   employer  who  did  34  &  35  Vict.  ch.  31,  the  expelled  mem- 

not  pay  weekly,   and  employed   non-  hers  were  properly  excluded  from  any 

union  men,  he  may  not  be  reinstated,  share.  Strick  v,  Swansea  Tinplate  Co.» 

whether  a  strike  is   declared   or  not.  36  Ch.  Div.  558. 

Burns  t^.  Bricklayers' Union,  27  Abb.  IflscollaneoiiB — Action  to  Annul  Finos. 

N.  Cas.  (N.  Y.  )  20.  — In  Burns  v.  Bricklayers*  Ben.  Union, 

In  Beesley  v,  Chicago  Journeymen  34  Abb.  N.  Cas.  (N.*Y.)   150,  it  was 

Plumbers',  etc.,  Assoc,  44  111.  App.  378,  held  that  a  party  who  has  been  fined 

it  was  held  that  to  secure  membership  for  a  violation  of  the  rules  of  a  trade 

in  a  trades  union  by  feigning  a  qualifi-  union    to  which  he    belonged,  cannot 

cation   which   does   not   exist,  and   to  maintain  an  action  to  annul  such  fines, 

persist  in  retaining  membership  after  or  for  a  restoration  of  his  privileges, 

disqualification,  are   offenses  warrant-  until  he  has  exhausted  all  the  remedies 

ing  expulsion.  provided  by  the  by-laws  of  the  associa- 

A  by-law  of  an  incorporated  associa-  tion.     See  Societibs  and  Clubs,  vol. 

tion  provided  that  *'  no  expulsion,  sus-  23,  p.  803. 

pension  or  fine  shall  be  made,  except  Label.  —  When  a  label  had  been 
upon  charges  preferred,  a  copy  of  which  adopted  by  the  International  Cigar- 
shall  be  served  upon  the  member  so  makers*  Union,  to  be  pasted  on  boxes 
charged."  A  notice  to  stand  and  show  containing  cigars  made  by  the  mem- 
cause  before  a  meeting  of  the  directors,  bers  thereof,  the  court  held  that  it  was 
why  a  member  should  not  be  expelled  not  a  legal  trade-mark,  and  the  right 
for  a  violation  of  this  rule,  is  not  a  suf-  to  use  it  belonged  equally  to  all  mem- 
ficient  compliance  with  such  by-law.  bers  of  the  union,  as  long  as  they  were 
People  V,  Musical  Mut.,  etc.,  Union,  47  members.  Weener  v.  Bray  ton,  153 
Hun  (N.  Y.)  373.  In  this  case  the  plain-  Mass.  loi;  Cigarmakers*  Protective 
tifT  *s  claim  for  damages  being  based  up-  Union  v,  Conhaim,  40  Minn.  343;  Car- 
on  his  loss  of  employment,  on  account  son  v»  Ury,  39  Fed.  Rep.  777.  See  also 
of  his  expulsion  from  the  trade  union,  Trade-Marks,  vol.  26,  p.  355. 
and  it  being  a  rule  of  the  union  that  In  State  v.  Hagen,  6  Ind.  App.  167,  it 
no  member  should  accept  employment  was  held  that  the  Indiana  %X9Xuit  (Acts 
with  an  expelled  member,  it  was  held  of  1891,  p.  31),  providing  for  the  regis- 
admissible  for  the  defendant  to  show  try  of  labels  which  are  for  the  exclusive 
that  a  black  list  was  kept  in  the  office  use  of  citizens  of  the  state,  and  making 
of  the  union.  It  was  also  competent  on  the  unauthorized  use  of  such  labels  a 
the  part  of  the  plaintiff  to  show  the  crime,  did  not  protect  a  label  of  the 
amount  of  his  earnings  prior  to  his  ex-  Cigarmakers*  International  Union, 
pulsion,  to  what  extent  they  had  been  which  was  to  be  used  throughout  the 
diminished,  and  his  inability  to  secure  union.  A  right  of  action  to  restrain  an 
other  employment,  with  a  view  to  show-  unauthorized  use  of  such  label  cannot 
ing  the  injury  he  had  sustained.  be    maintained    by   the    subordinate 

It  is  said  that  a  distinction  is  gener-  branches  of  the  union,  but  the  action, 
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restraint  of  trade,  is  illegal,  and,  therefore,  cannot  be  enforced ;  * 
and  in  England^  by  statute,  it  seems  that  no  agreement  between 
members  as  to  the  conditions  under  which  they  are  to  work,  or 
as  to  the  payment  of  subscriptions,  or  the  application  of  the 
funds  of  the  association,  can  be  enforced  by  any  court.*  Where 
however,  the  general  objects  of  a  union  are  legal,  the  fact  that 
some  of  its  rules  are  irregular,  as  in  restraint  of  trade,  does  not 
affect  the  legality  of  the  society.* 

TBAFFIC — (See  also  INTERSTATE  COMMERCE,  vol.  II,  p.  544; 
Intoxicating  Liquors,  vol.  11,  p.  567). — See  note  4. 

TBAFFIC  BATES. — (See  Bill  of  Lading,  vol.  2,  p.  223 ;  Car- 
riers OF  Goods,  vol.  2,  p.  770 ;  Carriers  of  Livestock,  vol.  3, 
p.  I ;  Interstate  Commerce,  vol.  11,  p.  539;  Municipal  Cor- 
porations, vol.  15,  p.  1 192  ;  Railroads,  vol.  19,  p.  775 ;  Ships 
AND  Shipping,  vol.  22,  p.  710.) 

TBADT. — See  note  5. 

if  any,  must  be  brought  by  the  parent  not  prohibit  others  from  exercising 

association.  McVey  v,  Brendel,  144  Pa.  such  profession  by  their  by-laws,  and 

St.  235.  such  by-laws,  being  repugnant  to  public 

1.  Hornby  t;.  Close,  L.  R.,  2   Q^B.  policy  and  in  restraint  of  trade, are  void. 

153;  Farrer  t;.  Close,  L.  R.,  4Q^B.  602.  Thomas  v.  Mutual  Protective  Union, 

Thus,  a  rule  of  a  society,  established  49  Hun  (N.  Y.)  171. 

for  the  protection  of  a  particular  trade,  2.  Rigby  v.  Connol,  14  Ch.  Div.  482. 

that   no  member  should   employ  any  But  an  injunction  to  restrain  other 

traveler,  carman,  or  outdoor  employ^  members  from  applying  the  funds  in  a 

who   had   left   the  service  of  another  manner   contrary  to  an  agreement  to 

member  without  the  consent  in  writing  provide  benefits  for  members,  would  not 

of  his  late  employer,  till  after  the  ex-  be  a  direct  enforcement  of  the  alleged 

piration  of  two  years,  was  held  to  be  agreement,  and   therefore  the  court 

unreasonable,  in  restraint  of  trade,  and  might  entertain  the  proceeding.   Wolfe 

void.     Mineral  Water,  etc.,  Soc.  v,  v,  Matthews,  31  Ch.  Div.  194. 

Booth,  36  Ch.  Div.  465.  8.  Swann  v,  Wilson,  24  Q^  B.  Div. 

But  when  the  by-laws  of  an  incor-  252.  In  this  case  a  member  of  a  union 
porated  association  of  master  workmen,  was  allowed  to  recover  money  payable 
subscribed  by  the  defendant,  provided  to  him  under  a  rule  which  was  not  ille- 
that  any  member  of  the  association  gal,  although  other  rules  of  the  organi- 
found  guilty  by  its  committee  of  work-  zation  were  void, 
ing  for  less  prices  than  those  fixed  by  4.  The  word  "  traflSc "  has  always 
the  association,  should  forfeit  to  it  had  a  well -understood  meaning  in  a 
twentj'-five  per  cent,  of  the  price  fixed  popular  sense.  It  is  the  passing  of 
for  the  same  work,  the  penalty  to  be  goods  or  commodities  from  one  person 
collected  in  the  name  of  the  association  to  another  for  an  equivalent  in  goods 
by  process  of  law,  it  was  held  that  such  or  money.  A  trafficker  is  one  who  traf- 
a  by-law  or  pledge  was  not  unlawful  as  fics ;  a  trader,  a  merchant.  Senior  r. 
made  in  restraint  of  trade,  and  that  the  Ratterman,  44  Ohio  St.  673.  See  also 
by-law  being  one  which  the  association  Clifford  v.  State,  29  Wis.  329. 
had  the  power  to  make,  the  association  0.  An  engine  with  tender,  moving  re- 
had  also  the  power  to  attach  to  its  vio-  versely,isa  '*trainof  cars,"  within  a  stat- 
lation  a  penalty,  and  an  action  might  ute  requiring  that  whenever  any  train  of 
be  maintained  for  its  recovery.  Mas-  cars  is  moving  reversely  in  any  city, 
ter  Stevedores*  Assoc,  v,  Walsh,  2  Daly  town,  or  village,  the  locomotive  being 
(N.  Y.)  I.  in  the  rear,  the  company  shall  station 

A  corporation  organized  for  the  pro-  on  the  last  car  of  the  train  a  person 

motion  of  good   fellowship   among  its  who  shall  warn  those  standing  on  or 

members,  and  for  the  relief  of  those  who  crossing  the  track  of  such  railway  of 

are  unfortunate  in  a  profession,  can-  the  approach  of  such  train.    Hollinger 

528 


D«fl]iittoii.        TRAMP— TRANSFER  COMPANIES.       Dtflnitloii. 

TRAMP. — (See  Homicide,  vol.  9,  p.  553;  Poor  and  Poor 
Laws,  vol.  18,  p.  766 ;  Vagrancy.) 

TRANSACTION — (See  also  Counter  Claim,  vol.  4,  p.  331; 
Set-off,  vol.  22,  p.  392 ;  Witnesses). — A  negotiation  or  dealing.* 

TRANSCRIPT.— (See  also  Appeal,  vol.  i,  p.  616;  Authenti- 
cation, vol.  I,  p.  1020;  Docket,  vol.  5,  p.  849;  Exemplifica- 
tion, vol.  7,  p.  479 ;  Garnishment,  vol.  8,  p.  1096^  Indictment, 
vol.  10,  p.  450;  Judgments,  vol.  12,  p.  58  ;  Memorandum,  vbl. 
15,  p.  262 ;  New  Trial,  vol.  16,  p.  501 ;  Record,  vol.  20,  p.  473.) 

TRANSFER. — ^The  act  by  which  the  owner  of  a  thing  delivers 
it  to  another  person,  with  intent  of  passing  the  right  he  has  in  it 
to  the  latter.* 

TRANSFER  COMPANIES — (See  also  Carriers  of  Passengers, 
vol.  2,  p.  738 ;  Carriers  of  Goods,  vol.  2,  p.  770 ;  Express 
Companies,  vol.  7,  p.  539;  Forwarding  Merchants,  vol.  8,  p. 

573). — ^The  term  is  applied  usually  to  companies  transferring 
baggage  to  and  from  the  various  railroad  depots  within  a  city ;  * 
but  it  is  also  used  in  reference  to  railroad  companies  which  make  it 

-o,  Canadian   Pac.  R.  Co.,  21  Ont.  705.  for  one  year,  and  afterwards  until  the 

In  this  case  it  was  said  that  a  car  is  a  transfer  thereof.    Waterbury  Sav.  Bank 

wheeled  vehicle  or  conveyance,  includ-  v.  Lawler,  46  Conn.  343. 

ing  carriages,  chariots,  carts,  wagons,  Autliorlty  to  Transfer  Does  not  An- 

trucks,  etc.,  and  a  locomotive  is  a  car  tborlze  Bale. — A  general  authority  in  a 

carrying  tl^e  motive  power,  and  a  ten-  stock  note  to  use,  transfer,  or  hj'pothe- 

der  is  a  car  carrying  the  water  and  cate  the  security,  does  not  authorize  a 

fuel  for  the  locomotive,  and  shackled  sale  by  the  pledgee  before  maturity  of 

together  they  form  a  train  of  cars ;  a  the  note.     Ogden  x;.  Lathrop,  i  Swee- 

train  signifying  that  which  is   drawn  ney  (N.  Y.)  643. 

along.   If  a  locomotive  and  tender  can-  3.  Baggage  Transfers. — A  city  express 

not  be  called  a  train  of  cars,  neither  company,  engaged  in  carrying  parcels 

can  a  locomotive  and  tender  with  one  between  the  cities  of  New  York  and 

box  platform  or  passenger  car  attached  Brooklyn,  and  in   carrying  trunks  of 

be  called  a  train  of  cars.     See  Cox  v.  travelers  to  and  from    the  passenger 

Great   Western  R.  Co.,  9  Q^  B.  Div.  depots   of   the   various    railroads,   are 

106;  see  also  Casey  v.  Canadian  Pac.  common  carriers,  and  are   responsible 

R.  Co.,  15  Ont.  574.  as    such.     Richards    v.    Westcott,    2 

1.  Brewin  v.  Short,  5  El.  &  Bl.  226;  Bosw.  (N.  Y.)  589;  Da  Ponte  v.  New 
85  E.  C.  L.  226;  Bowman  v,  Malcolm,  Orleans  Transfer  Co.,  42  La.  Ann.  696; 
II  M.  &  W.  883.  Vemer  v.  Sweitzer,  32  Pa.  St.  208. 

2.  Ex  p.  Thomason,  16  Neb.  238;  In  Aikin  v,  Westcott,  123  N.  Y.  363, 
Robertson  v,  Wilcox,  36  Conn.  426.  where  the  baggage  of  the  plaintiff  was 

In  Inerarity  v.  Mims,  i   Ala.  669,  it  lost   after   the  delivery  of  the  checks 

is  said  that,  "The  term  transfer  means  therefor  to  the  agent  of  the  defendant 

to  convey  or  pass  over  the  right  of  one  company,  the  company  was  not  held 

person  to  another,  unless  the  general  liable,  as  the  evidence  failed  to  show  the 

meaning   is  restrained    or   limited   by  delivery  of  the  trunk  to  them, 

something  accompanying  it."  A  transfer  company  at  the  end  of  the 

The    foreclosure  of  a   mortgage  of  route,  which   does   not  receive  goods 

real  estate,  the  title  becoming  absolute  from  the  preceding  carrier  under  and 

in  the  mortgagee  by  the  failure  to  re-  by  virtue  of  the  original  contract  for 

deem,  constitutes  a  transfer  of  the  prop-  through   transportation,  is  not  a  con- 

erty,  within  the  meaning  of  the  statute  necting  carrier,  but  occupies  the  posi- 

providing  that  real  estate  of  any  tax-  tion  of  common   carrier;    and   if  the 

payer  shall  be  liable  for  all  his  taxes  bailor's  possession  was  wrongful,  the 
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ScftniUon.                   TRANSFER  COMPANIES.                 Deftalttn. 

a  business  to  transfer  the  cars  of  one  company  to  the  tracks  of 
another,  or  to  elevators,  manufactories,  etc.;  ^  in  either  case  such 

companies  occupy  the  position  of  common  carriers.     Like  other 

carriers    of   goods,   they  may  limit    their    liability  by  special 
contract.* 

transfer  company  cannot  be  held  liable  charges  no  traffic  rates  on  the  freight 

to    the    person    injured.      Nanson    v.  transferred,  it  is  not  a  common  carrier 

Jacobs,  12  Mo.  App.  127.  within  the  provisions  of  the  interstate 

Kunldpal  Ragiiiatlon. — In  Reg.  v,  commerce  law.    Kentucky, etc..  Bridge 

Verral,  18  Ont.  Rep.  117,  it  was  held  Co.  v.  Louisville,  etc.,  R.  Co.,  37  F^. 

that  it  was  no  breach  of  an  ordinance  Rep.  567,  reversing-  2  I.  C.  C.  R.  162; 

prohibiting  transfer  companies,  or  their  34  Am.  &  Eng.  R.  Cas.  630. 

agents,  from   soliciting  passengers  or  8.  In  Hopkins  v,  Westcott,6 

baggage  at  any  of  the  '*  stands,  railroad  Blatchf.  (U.  S.)  64,  where  a  passenger 

stations,  steamboat  landings,  or  else-  delivered    to  the  aeent  of  a  transfer 

where  in  the  city,"  for  an  agent  to  company  a  check  which  he  had  received 

board  an  arriving  passenger  train  at  for  his  trunk,  so  that  the  carrier  mi|^t 

one  of  the  outlying  stations  and  go  obtain  and  deliver  the  same  at  his  resi- 

through  the  train  calling  out, "  Baggage  dence,  and  received  from  the  agent  at 

transferred  to  all  parts  of  the  city.  the  time  a  paper  as  a  receipt,  which 

1.  Transfer  of  Cam. — Peoria,  etc.,  R.  contained  a  printed  notice  that  the  car- 
Co.  V,  Chicago,  etc.,  R.  Co.  109  111.  rier  would  "  not  become  liable  for  mer- 
135;  18  Am.  &  Eng.  R.  Cas.  506;  50  Am.  chandise  or  jewelry  contained  in  bag- 
Dec.  605.  See  Carriers  of  Goods,  eage  received  upon  baggage  checks,  nor 
vol.  2,  p.  871.  But  where  such  a  com-  For  loss  by  fire,  nor  for  an  amount  ex- 
pany,  having  a  line  of  road  connecting  ceeding$ioo  upon  any  article,unle8S6pe- 
with  the  tracks  of  various  other  roads,  cially  agreed  for  in  writing  on  the  check 
had  received  loaded  cars  from  another  receipt,  and  the  extra  risk  paid  there- 
railway  company,  to  be  delivered  upon  for,"  and  that  the  owner  thereby 
the  track  of  a  certain  manufacturing  agreed  that  the  carrier  should  be  liable 
company,  and  to  be  returned  after  they  only  as  above,  the  passenger  was  held 
had  been  unloaded  by  the  latter,  and  to  be  charged  with  actual  notice,  and 
the  cars  were  burned  "^before  being  un-  the  liability  of  the  carrier  limited  as 
loaded  and  re-delivered,  it  was  held  stated.  The  words  **any  article,*'  in 
that  the  transfer  or  connecting  line  was  the  condition,  were  held  not  to  mean  a 
not  liable  for  the  loss  of  the  cars,  or  for  trunk  or  piece  of  baggage  and  Its  con- 
the  failure  to  return  them.  East  St.  tents  gross,  but  any  article  contained 
Louis  Connecting  R.  Co.  v.  Wabash,  in  the  piece  of  baggage, 
etc.,  R.  Co.,  123  111.  594;  32  Am.  &  But  in  Prentice  v.  Decker,  49  Barb. 
Eng.  R.  Cas.  523,  reversing-  24  111.  (N.  Y.)  30,  it  was  h^ld  that  the  putting 
App.  279.  In  this  case  the  court,  by  into  the  hands  of  a  passenger  a  card 
Mulkey,  J.,  said  :  "When  the  cars,  with  containing  a  clause  limiting  the  liability 
their  contents,  were  shoved  off  the  turn-  of  the  transfer  company  to  a  specific 
table  on  to  the  private  track  of  the  glu-  amount,  except  by  special  agreement  to 
cose  company,  in  conformity  with  their  be  noted  on  the  card,  will  not,  without 
previous  course  of  business,  they  had  further  proof  from  which  the  assent  of 
reached  their  destination,  and,  that  con-  such  passenger  to  the  terms  may  be  im- 
sequently  the  defendant's  liability  as  plied,  establish  a  contract.  In  deliver- 
an  insurer  of  them  ceased.  Had  the  ing  the  opinion  of  the  court,  Gilbert,  J., 
glucose  company  unloaded  and  re-  said  :**  These  principles  must  be  deemed 
turned  them,  as  it  was  accustomed  to  settled;  viz.,  that  common  carriers  of 
do,  the  defendant's  liability  as  a  com-  goods  may,  by  express  stipulation,  limit 
mon  carrier  would  have  commenced  their  liability  for  the  loss  of  goods 
anew,  and  continued  until  they  were  occurring  through  the  negligence  of 
delivered  to  the  appellee."  their    agents  or  servants,  or   wholly 

Where  a  corporation    voluntarily  exempt  themselves  from  such  liability, 

agrees  to  switch  over  its  tracks  the  and  that  the  acceptance  by  the  bailor 

cars  of  different  railroads,  being  under  from  the  bailee,  in  the  ordinary  course 

no  obligation  to  do  so,  and  only  col-  of  the  business,  of  a  receipt  for  the  goods 

lects  a  specified  switching  charge,  but  containing  such  a  stipulation,  creates  a 
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IMaiUm.         TRANSPOR  T—  TRA  VELED  PLA  CE.       iMiiitiM. 

TBAN8P0BT;  TBAN8P0BTATI0N— (See  also  Carriers  of 
Goods,  vol.  2,  p.  783 ;  Carriers  of  Livestock,  vol.  3,  p.  i ; 
Interstate  Commerce,  vol.  11,  p.  560). — See  note  i. 

TEAVAH — (See  also  Bastardy,  vol.  2,  p.  129;  Conception, 
vol.  3,  p.  420;  Justice  of  the  Peace,  vol.  12,  p.  423). — The 
period  of  pain  and  danger  attending  childbirth,  before  delivery.* 

TRAVEL;  TBAVELEB;  TBAVEUHO.  —  (See  COMMERCIAL 
Traveler  or  Drummer,  vol.  3,315;  Concealed  Weapons, 
vol.  3,  p.  411 ;  Conveyance,  vol.  4,  p.  138 ;  Domicile,  vol.  5,  p. 
857;  Guest,  vol.  9,  p.  159;  Highway,  vol.  9,  pp.  400,401; 
Inns  and  Innkeepers,  vol.  11,  pp.  15,  17;  Lodger,  vol.  13,  p. 
looi ;  Sunday,  vol.  24,  p.  528.) 

TBAVELEB  PLACE  —  (See  also  CROSSINGS,  vol.  4,  p.  906). — 
See  note  3. 

binding  contract;  but  it  is  equally  clear  sit  company  does  not  carry,  but  the  pe- 

that  the  liability  of  the  carrier  will  con-  troleum  flows.     We  consider  this  too 

tinue  as  established  by  the  common  law  narrow  a  construction.     If  we  look  into 

in  respect  to  all  matters  not  expressly  the  dictionary  for  the  meaning  of  the 

stipulated  against.*'    See  also   Brown  word  *  transport,'   Webster   defines  it 

V.  Eastern  R.  Co.,  ii  Cush.  (Mass.)  97.  '  to  carry  or  convey  from  one  place  to 

The  law  stated  here  as  to  the  power  of  another.'     Again,  *  to  remove  frl&m  one 

common  carriers  to  limit  their  liability  place  to  another,'  and   throughout  all 

for  loss   occurring  through  the  negli-  the  derivations  of  the  word  '  transport ' 

gence  of  their  servants,  although  sus-  we  find  in  some  part  of  the  definition 

tained  by  the  New  Tork  courts,  is  con-  *  to  remove.' " 

trary  to  the  great  weight  of  authorities.  8.  Dennett  v,  Kneeland,  6  Me.  460 ; 

See  Carriers  OF  Goods,  vol.  2,  p.  818.  Bacon  v,  Harrington,  5  Pick.  (Mass.) 

1.  In  U.  S.  V,  Sheldon,  3  Wheat.  (U.  63;  Drowne  v,  Stimpson,  2  Mass.  441. 

S.)  119,  it  was  held  that  the  driving  of  8.  In  Massackusetis,  it  is  held  that 

living  fat  oxen,  etc.,  on  foot  was  not  a  an  open  and  traveled  street  in  a  city, 

transportation  thereof  within  the  true  though  not  so  laid  out  and  established 

intent  and  meaning  of  a  statute  prohib-  by  the  municipal  authorities  as  to  make 

iting  the  transportation  of  articles  of  the  city  responsible  for  damages  oc- 

provision,  etc.,  from  the  United  States  casioned  by  defects  therein,  is  a  trav- 

to  Canada,  eled  place   within  the  meaning  of  the 

Goods  awaiting  **  transportation,"  not  statute  providing  that  a  railroad  cor- 

equivalent  to  goods  awaiting  "  deliv-  poration  shall  maintain  a  signboard  and 

ery."  Michigan  Cent.  R.Co.  v.  Mineral  other  precautions  at  railroad  crossings 

Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  319.  over  highways  and  townways.     Whit- 

The  towing  of  a  vessel  out  to  sea  by  taker  v,  Boston,  etc.,  R.  Co.,  7  Gray 

a  steamer  constitutes  transportation  of  (Mass.)  98. 

property.     White  v.  Steam  Tug  Mary  But  in  New  Tork,  it  is  held  that  un- 

Ann,  6  Cal.  462.  til  a  highway  which  crosses  a  railroad 

Tranaportation  Ckmipany. — InColum-  track  has  been  actually 'open,  or  notice 

bia   Conduit  Co.  v.  Com.,  90  Pa.  St.  of  the  layins;  out  has  been  served  upon 

307,  it  was  held  that  a  corporation  en-  an  officer  of  the  corporation,  the  duty 

gaged  in  the  removal  of  petroleum  from  imposed  by  the  general  railroad  act  of 

place  to  place  by  means  of  pipes,  was  griving  notice  of  an  approaching  train 

within  the  meaning  of  an  act  imposing  does  not  attach.  Cordell  v.  New  York, 

a  tax  on  transportation  companies.  The  etc.,  R.  Co.,  64  N.  Y.  535. 

court  said  :  **  It  is  contended  that  this  The  road  or  street  must  be  traveled 

moving  of  petroleum  by  means  of  pipes  as  well  as  public.  Byrne  v.  New  York, 

is  not  transporting,  and,  therefore,  that  etc.,  R.  Co..,  94  N.  x  .  12,  reversing  28 

this  is  not  a  transportation  company.  Hun  (N.  Y.)  438.     And  so  in  South 

The  defendant's  counsel  contend  that  to  Carolina,  under  such  a  statute  it  was 

transport  is  to  carry,  and  that  this  tran-  held  that  a  traveled   place  meant  a 
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Beffliition.  TRAVERSE— TREASON.  DdlBitioB. 

TBAVEBSE— (See  also  Pleading,  vol.  i8,  521). — In  pleading, 
a  denial  by  one  side  of  matters  of  fact  alleged  by  the  other.* 

TREASON. — (See  also  Allegiance,  vol.  i,  p.  490;  Insurrec- 
tion, vol.  II,  p.  356.) 

I.  Definition,  532.         II.  Essentials;  Prosecution,  533.         III.  Penalties, 537. 

I.  Defihitioh. — The  word  imports  a  betraying,  treachery,  or 
breach  of  allegiance.  It  is  the  crime  of  a  subject  or  citizen  wha 
attempts  to  injure  the  sovereign  or  overthrow  the  government.* 

"  Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort."* 

place  where  people  had  the  legal  right  be  restricted  or  extended  b^  Congress, 

to  cross,  and  not  such  a  crossing  as  was  U.   S.  v,  Greathouse,  2  Abb.  (U.S.) 

not  a  public  one  and  not  recognized  as  364;  U.  S.  v.  Hanway,  2  Wall.  Jr.  (U. 

subh,. although  people  were  accustomed  S.)  139. 

to  ude  it.     Barber  t'.  Richmond,  etc.,        Iflsprlslon  of  Treason. — Every  person 

R.'Co.,  34  S.  Car.  444.  owing  allegiance  to  the   United  States, 

'  1.  Hall  V.  Eve,  4  Ch.  Div.  341.  and  having  knowledge  of  the  commis- 

A  d^ial  is  either  by  sion  of  any  treason  against  them,  who 

Common   Traverse^  a  denial  in  the  conceals,  and  does  not,  as  soon  as  maj 

direct  terms  of  the  allegation  ;  or  by  be,  disclose  and 'make  known  the  same 

General  Traverse,  a  denial  in  terms  to  the  president  or  to  some  judge  of  the 

preceded    by   a  general   inducement ;  United  States,  or  to  the  governor,  or 

or  by  to  some  judge  or  justice  of  a  particular 

Special  Traverse,  or  traverse  with  state,  is  guilty  of  misprision  of  treason, 

an   absque  hoc,  a   denial  commencing  and  shall  be  imprisoned  not  more  than 

with  these  last  words  and  following  the  seven  years,  and  fined  not  more  than 

terms  of  the  allegation.  one  thousand  dollars.    U.  S.  Rev.  Stat, 

.  Traysrss  of  Indictment. — Any  denial  §  5333* 
of  an  allegation  in  an  indictment.  4  Bl.        Treason  Against  tlie  State. — ^The  con- 

Com.  351;  Stephens  on  PI.,  p.  167  etseq,  stitutions  of  most  of  the  states  contain 

'Traverse  of  Office.  —  A    proceeding  a  similar  provision  as  to  treason  against 

whereby  the  truth  and  validity  of  in-  the  state.     Under  the    Georgia  Code 

quests  of  office  were  contested  or  de-  (1882),  §  4314,  concealment  of  treason 

nied.  without  assent  or  participation  is  trea- 

8.  Bouv.  L.  Diet.;  Stormonth^s  Diet,  son  in  the  second  degree. 

In  England,  there  was  high  treason        See,  as    to    treason    against  a  state, 

and.  petit  treason.     The  distinction  is  People  v.  Lynch,    11   Johns.  (N.  Y.) 

unknown  in  the  United  States,  tredL&on  549;  Charge  to  Grand  Jury,  i    Story 

meaning  high  treason.     Petit  treason,  XiS,  S.)  614. 

under  Stat.  25,  Edward  III.,  was  the  Homestead  Treason  Cases ;  Organised 
killing  by  a  wife  of  a  husband,  or  by  a  Strikers. — In  the  Homestead  Case,  t 
servant  of  his' master,  or  of  a  prelate  by  Dist.  Rep.  (Pa.)  785,  Paxson,  C.  T.,  in 
an  ecclesiastic  owing  obedience  to  him  ;  charging  the  jury,  laid  down  the  follow- 
but  these  kinds  of  treason  were  abol-  ing  points:  When  a  large  number  of  men 
ished  in  1828.  arm  and  organize  themselves  by  divi- 

3.  U.  S.  Const.,  art.  3,  §  3.  sions  and   companies,  appoint  officers, 

"Every  person  owing  allegiance  to  and  engage  in  a  common  purpose  to 

the    United  States  who   levies  war  defy   the  Iffw  and  resist  its  officers,  and 

against  them,  or  adheres  to  their  ene-  to  deprive  any  portion  of  their  fellow- 

mies,  giving  them  aid  and  comfort  with-  citizens  of  the  rights  to  which  they  are 

in  the   United  States  or  elsewhere,  is  entitled  under  the  constitution  and  the 

guilty  of  treason."     U.  S.  Rev.   Stat.,  laws,  it  is  a  levying  of  war  against  the 

$^331.  state,  and  the  offense  is  treason.    Much 

The  constitutional  definition  cannot  more  so  when  the  functions  of  the  state 
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n.  E88EVTIAL8;  PB08ECUTI0H. — It  has  been  said  that  infancy 
constitutes  no  defense  to  a  prosecution  for  the  crime  of  treason  ;^ 
nor  coverture.* 

In  the  prosecution,  the  general  rules  of  procedure  govern.  The 
indictment  must  set  forth,  the  place  and  manner  of  the  overt  act.* 
Allegations  of  time  need  not  be  proven  strictly.* 

The  burden  of  proving  treasonable  intent  is  on  the  prosecutor.* 

Under  the  federal  constitution,  **  no  person  shall  be  convicted 
of  treason, unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confesFion  in  open  court."  • 

Under  the  federal  statute,  the  indictment  must  be  found 
within  three  yearr-.^ 

"  If  a  body  of  men  be  actually  assembled  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose,  all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  actually  leagued  in  the  general  conspiracy, 
are  to  be  considered  as  traitors."  * 


government  are  usurped  in  a  particular  Compare  U.  S.  v,  Mitchell,  2  Dall.  (U. 

locality,  the  process  of  the  common-  S.)  357. 

wealth  and  the  lawful  acts  of  its  officers  4.  U.  S.  v,  Vigol,  2  Dall.  (U.  S.)  346. 
resisted,  and  unlawful  arrests  made  at  6.  The  accused  is  not  bound  to  show 
the  dictation  of  a  body  of  men,  who  what  was  the  object  or  meaning  of  the 
have  assumed  the  functions  of  govern-  acts  done.  Reg.  v.  Frost,  9  C.  &  P. 
ment  in  that  locality.  It  is  a  state  of  129.  As  to  proof  of  knowledge  of  a 
war  when  a  business  plant  has  to  be  treasonable  armament,  etc.,  see  U.  S. 
surrounded  by  the  army  of  the  state  v,  Guinet,  2  Dall.  (U.  S.)  329. 
for  weeks  to  protect  it  from  unlawful  In  a  treasonable  conspiracy,  the  overt 
violence  at  the  hands  of  men  formerly  act  of  one  is  that  of  all ;  a  common  de- 
employed  in  it.  Where  a  body  of  men  sign  .must  precede  proof  of  individual 
have  organized  for  a  treasonable  pur-  acts.  Reg.  v.  Brittain,  %  Cox  C.  C. 
pose,  every  step  taken  is  an  overt  act  of  77.  As  to  requisites  of  allegation  and 
treason  in  levying  war.  proof,  in  cases  under  the  Treason-Fel- 

Proourlng  ProYlBlona  for  Bnemy. — In  ony  Act    (11,    12  Vict.,    ch.   12),  «ee 

U.  S.  V.  Pryor,  3  Wash.  (U.  S.)  234,  it  Reg.  v.  Davitt,  xi  Cox  C.  C.  676. 

was  held   that  going  from  the  British  6.  U.  S.  Const.,  art.  3,  (  3. 

sauadron  to  the  shore,  for  the  purpose  The  constitutional  requisite  of  two 

of  peaceably  procuring  provisions  for  witnesses,  etc.,  does  not  apply  to  the 

the  enemy,  did  not  amount  to  an  act  of  preliminary  examination  by  magistrate 

treason,  as  this  conduct  rested  in  in-  or  grand   jury.     U.  S.  v,  Hanway,  2 

tention,  which  is  not  punishable  by  our  Wall.  Jr.  (C.  C.)  138. 

laws.  7.  U.  S.  Rev.  Stat.,  (  1043. 

PrlTato  01>J«cts. — A  resistance  of  the  8.  Marshall,  C.  J.,  in  Ex  p.  Bollman, 

execution  of  a  law  of  the  f7»/Vtfrf  »S/rt/^j,  4  Cranch  (U.   S.)  126.     In  the  Untied 

accompanied  with  any  degree  of  force,  States^  the  early  leading  cases  upon  the 

if  for  a  private  purpose,  is  not  treason,  essentials  of  the  crime,  the  allegation, 

To  constitute  that  offense,  the  object  proof,  etc.,  came  up  in  connection  with 

of  the  resistance  must  be  of  a  public  an  alleged   scheme  of  ex-Vice   Presi- 

and  general  character.     U.  S.  v.  Hoxie,  dent    Burr    to  concentrate   an   armed 

I  Paine  (U.  S.)  265.  force  at  New  Orleans,  and  establish  a 

1.  See  Den  v,  Banta,  i  N.  J.  L.  266.  southwestern    confederacy.      He   was 

2.  4  Bl.  Com.  29.  indicted  in  1807,  on  a  charge  of  assem- 
8.  In  re  Burr,  4  Cranch  (U.  S.)  460.  bling  at  Blennerhasset's  Island  in  Vir^ 
A  charge  that  the  accused  sent  intef-  ginia^  a  number  of  armed  men,  com- 

ligence  to  the  enemy,  need  not  set  forth  passing  against  the   United  States^  to 

the  contents  of  the  missive.     Respub-  descend  the  Ohio  and  Mississippi,  and 

lica   V.   Carlisle,   i    Dall.  (U.   S.)   35.  traitorously  take  possession    of  New 
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A  mere   conspiracy   to   overthrow  the   government,  however 
atrocious,  does  not  of  itself  amount  to  treason.* 

Orleans;   "did  ordain,  prepare  and  such  design  to  levy  war;   but  it  is  al- 

levy  war  agai  nst  the   said    United  together  immaterial  whether  the  force 

States^  (i  Burr's  Trial,  p.  432.)  Aside  used  is  sufficient  to  effectuate  the  ob- 

from  this  indictment  for  treason,  he  was  ject."     A  deposition  of  Gen.  Eaton,  as 

charged  with  the  misdemeanor  prohi-  to  conversation  with  Burr  upon  a  pro* 

bited  by  the  act  of  1794,  in  preparing  a  jected  expedition  against  Mexico,  was 

military  expedition  against  Spairty    a  offered ;   also  an  affidavit  of  Gen.  Wil- 

foreign    state  with  whom  the   United  kihson  setting  forth  a  letter  from  Burr 

States  was   at  peace.     He  was  taken  to  meet  him  at  Natchez,  and  a  state- 

from  Mississippi  Territory  to  Rich-  ment  of  Swartwout    that  Burr,  with 

mond  by   military  escort  under  com-  support  of  a  powerful  association  ex- 

mand  of  General  Wilkinson,  to  whom  tending  from  New  York  to  New  Or- 

two  alleged  accomplices,  Botlman  and  leans,  was  levying  an  armed  body  of 

Swartwout,  had  made  confessions  (p.  7,000  men  for  such  expedition.    The 

9).   On  the  trial,  these,  as  also  certain  court  construed  the  word  "  levying '' to 

declarations  of  another  alleged  accom-  import  a  mere  enlisting,  hence  not  to 

plice,  Blennerhasset,    were  offered  in  be  within  the  statute ;  but  w^as  divided 

evidence,  but  excluded ;   the  court,  hy  as  to  admissibility  of  the  contents  of 

Marshall,  C.  J.,  declaring  that  "  Decla-  Burr's   letter.    Ex  p,    B  o  1 1  m  a  n,    4 

rations  of  third  persons,  not  forming  a  Cranch  (U.  S.)  135.     For  copies  of  the 

part  of  the  transaction  and  not  made  in  documents  offered  in  evidence  against 

the  presence  of  the  accused,  cannot  be  Bollman  and  Swartwout,  see  Appendix, 

received  in  evidence."  Nor  could  **  acts  4  Cranch  (U.  S.)  455.    See  Fries'  Sec- 

of  accomplices,  except  so  far  as  they  ond  Trial,  Wharton,  State  Trials  of  U. 

prove  the  character  and  object  of  the  S.  610. 

expedition."  Nor  could  "  acts  of  the  1.  Leading  dicta  hereon,  and  on  the 
accused  in  a  different  district,  which  distinction  between  treason  against  a 
constitute  in  themselves  substantive  state  and  against  the  United  States,  are 
causes  for  a  prosecution,  unless  they  go  those  of  the  court,  by  Stoiy,  J.,  in  a 
directly  to  prove  the  charges  laid  in  charge  to  the  Grand  Jury,  U.  S.  C.  Ct. 
the  indictment."  The  jury  found  Burr  R.  I.,  1842;  i  Story  (U.  S.)  615,  at  the 
not  guilty.  He  was  then  ordered*to  be  time  of  Dorr's  rebellion:  "A  conspiracy 
committed  to  Ohio,  to  answer  to  the  to  levy  war,  and  an  actual  levy  of  war, 
charge  of  setting  on  foot  a  military  ex-  are  distinct  offenses.  To  constitute  an 
pedition  against  a  foreign  prince,  etc.  actual  levy  of  war,  there  must  be  an 
-2  Burr's  Trial  (Robertson's  ed.)  539.  assembly  of  persons,  met  for  the  trea- 
Upon  Burr's  trial,  Marshall,  C.  J.,  said:  sonable  purpose,  and  some  overt  act 
^*  It  is  reasonable  to  suppose,  unless  done,  or  some  attempt  made  by  them 
it  be  incompatible  with  other  expres-  with  force  to  execute,  or  towards  exe- 
sions  of  the  constitution,  that  the  term  cuting,  that  purpose.  There  must  be  a 
Mevying  war'  is  used  in  that  instru-  present  intention  to  proceed  in  the  ex- 
tnent  in  the  same  sense  in  which  it  ecution  of  the  treasonable  purpose  by 
was  understood  in  England,  and  in  force.  The  assembly  must  now  be  in 
this  country,  to  have  been  used  in  the  a  condition  to  use  force,  and  must  in- 
statute  of  the  25th  of  Edward  III.,  from  tend  to  use  it,  if  necessary,  to  further,  or 
which  it  was  borrowed."  Burr's  Trial  to  aid,  or  to  accomplish  the  treasonable 
(Coombs'  ed.)  308.  Bollman  and  design.  If  the  assembly  is  arrayed  in  a 
Swartwout  were  also  arrested,  but  dis-  military  manner,  if  they  are  armed  and 
charged  on  habeas  corpus  to  the  mar-  march  in  a  military  form,  for  the  express 
shall  of  the  District  of  Columbia.  On  purpose  of  overawing  or  intimidating 
the  hearing,  the  court,  by  Marshall,  the  public,  and  thus  they  intend  to 
C.  J.,  quoted  with  approval  the  affirm-  carry  into  effect  the  treasonable  design, 
ation  of  Chase,  }.,  in  Fries'  Trial,  that  that  will,  of  itself,  amount  to  a  levy  of 
**  A  combination  or  conspiracy  to  levy  war,  although  no  actual  blow  has  been 
war  against  the  United  States  is  not  struck,  or  engagement  has  taken  place, 
treason,  unless  combined  with  an  at-  ...  In  respect  to  the  treasonable  de- 
tempt  to  carry  such  conspiracy  into  sign,  it  is  not  necessary  that  it  should  be 
execution;  some  actual  force  or  vio-  a  direct  and  positive  intention  entirely  to 
lence  must  be  used  in   pursuance  of  subvert  or  overthrow  the  government 
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What  constitutes  "  force,"  and  what  the  relation  of  the  overt 

act  to  the  time  of  the  formation  of  the  design,  are  immaterial,  or 

dependent  on  the  circumstances  of  the  case.^ 

A  union  of  men  in  arms  to  commit  acts  of  violence,  for  the  pur- 
pose of  preventing  execution  of  a  law  of  Congress  and  suppress- 
ing a  public  office  created  by  it,  by  compelling  resignation  of  the 
officer,  is  treason.*  The  act  of  treason  may  be  complete,  though 
the  prepared  aid  and  comfort  fail  to  reach  the  enemy.* 

It  will  be  equally  treason,  if  the  inten-  that  would  be  a  levy  of  war  against 

tion  is  by  force  to  prevent  the  execution  the    United  States ,  although  the  pri- 

of  any  one  or  more  general  and  public  mary  intention  of  the  insurgents  may 

laws  of   the    government,    or  to    re-  have  been  only  the  overthrow  of  the 

sist  the  exercise  of  any  legitimate  au-  state  government  or  the  state  laws." 

thority  of  the  government  in  its  sov-  To  the  same  effect  are  dicta  of  the 

ereign  capacity.    Thus,  if  there  is  an  court,  by  Sprague,  J.,  in  a  charge  to  the 

assembly  of  persons  with  force,  with  grand  jurv,  U.  S.  Uist.  Ct.  Mass.  1861 ; 

intent  to  prevent  the  collection  of  the  23  Law  6.ep.  707,  at  the  time  of  the 

lawful  taxes  or  duties  levied  by   the  secession  outbreak :  **  If  a  convention, 

government,  or  to  destroy  aU  custom-  legislature,  junto,  or  other  assemblage, 

nouses,  or  to  resist  the  administration  entertain  the  purpose  f>f  subverting  the 

of  justice  in  the  courts  of  the   United  government,  and  to  that  end  pass  acts, 

States,  and   they  proceed   to  execute  resolves,  ordinances,  or    decrees,  even 

their  purpose  by  force,  there  can  be  no  with  a  view  of  raising  a  military  force 

doubt,  that  it  would  be  treason  against  to  carry  their  purpose  into  effect,  this 

the  United  States.    .    .    .    If  the  object  alone  does  not  constitute  a  levying  of 

of  an  assembly  of   persons,  met  with  war."     See  also   Judge  Smalley's 

force,  is  to  overturn  the  government  or  Charge  to  the  Grand  Jury,  U.  S.  C. 

constitution  of  a  state,  or  to  prevent  Ct.  N.  Y.  1861;  4  Blatchf.  (U.  S.)  518. 

the  due  exercise  of  its  sovereign  pow-  1.  "  The  treasonable  conspiracy  may 

ers,  or  to  resist  the  execution  of  any  be  formed   before  the  individuals  as- 

one  or  more  of  its  general  laws,  but  semble  to  act,  and  they  may  come  to- 

without  any   intention  whatsoever  to  gether  to  act  pursuant  to  it ;  or  it  may 

intermeddle  with  the  relations  of  that  be  formed  when  they  have  assembled, 

state  with  the  national  government,  or  and  immediately  before  they  act.    The 

to  displace  the   national  laws  or  sov-  time  is  not  essential.   All  that  is  neces- 

ereignty  therein,  every  overt  act  done  sary  is,  that  being  assembled,  they 

with   force  towards  the   execution  of  should  act  in  forcible  opposition  to  a 

such  a  treasonable  purpose  is  treason  law  of  the  United  States^  pursuant  to  a 

against  the  state  only.      But  treason  common  design  to  prevent  the  execu- 

may   be  begun   against  a  state,  and  cution  of  that  law,  in  any  case  within 

may  be  mixed  up  or  merged  in  treason  their  reach.     Actual  force  must  be  used, 

against  the  United  States,   Thus,  if  the  But  what  amounts  to  the  use  of  force, 

treasonable   purpose  be   to  overthrow  depends  much  upon  the  nature  of  the 

the  government  of  the  state,  and  for-  enterprise,  and  the  circumstances  of  the 

ciblyto  withdraw  it  from  the  Union,  and  case.    It  is   not  necessary  that  there 

thereby  to  prevent  the  exercise  of  the  should  be  any  military  array  or  weap- 

national  sovereignty  within  the  limits  of  ons,  nor  that  any  personal  injury  should 

the  state,  that  would  be  treason  against  be  inflicted  on  the  officers  of  the  law. 

the  United  States.    So,  if  the  troops  of  .     .    .    The  presence  of  numbers  who 

the  United  States  should  be  called  out  manifest  an  intent  to  use  force,  if  found 

by  the  President,  in  pursuance  of  the  requisite  to  obtain  their  demands,  may 

duty  enjoined  by  the  constitution,  upon  compel  submission     .    .    .    and  effect- 

the  application  of  the  state  legislature,  ually   prevent  execution  of  the  law.'' 

or  the  state  executive,  when  the  legis-  Charge  to  the  Grand  Jury,  U.  S.  C.  Ct, 

lature  cannot  be  convened,  to  protect  Mass.  1851;  2  Curt.  (U.  S.)  632. 

the  state  against  domestic  violence,  and  2.  So  held   as  to  the  insurrection 

there  should  be  an  assembly  of  persons  against  the  act  of  1 791,  imposing  a  duty 

with   fcH-ce    to  resist  and  oppose  the  on  distilled  spirits.  Wharton  St.  Tr.  102. 

troops  so  called  out  by  the  President,  8.  In   1862,   Confederate   President 
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Treason  against  the  United  States  Government,  does  not  neces- 
sarily import  treason  against  any  one  state  in  its  political  capacity.* 

The  essence  of  the  crime  is  unaffected  by  the  government's 
recognition  of  the  traitors  as  belligerents.* 

Davis  gave  to  Harpending,  a  Kentuck-  effectual  aid  that  can  be  given  them, 

ian,  a  letter  of  marque  to  burn,  bond,  or  will  make  a  man  a  traitor,  though  the 

take  into  Confederate  ports  all  vessels  money  or  intelligence  should  happen  ta 

sailing  under  the  flag  of  the   United  be  intercepted." 

States,   Greathouse,  another  Ken  tuck-  Where  one  who  had  been  captured 

ian,  purchased  arms  and  ammunition,  by   the   British  in    1813,  simply  went 

which  were  placed   on   the    schooner  ashore  peaceably  to  procure  provisions 

Chapman  (also  purchased  by  him),  in  fortheenemy,  it  was  held  not  to  amount 

twenty-nine  cases  marked  "machinery,"  to  treason.     U.  S.  v.  Pry  or,  3  Wash, 

"oil-mill,"  etc.,  together  with  4,000  feet  (U.  S.)  234. 

of  lurnber  for  berths,  prison  deck,  etc.  The  seizure,  at  Charleston,  in  1861, 

Law,  who  was  leagued  in  the  scheme,  of  the  custom-house,  post  office,  forts, 

engaged  Libby  to  go  as  mate,  with  full  arsenals,  vessels  and  other  property  of 

knowledge  that  the  design  was  to  sail  the  United  States^  the  firing  upon  ves- 

from    San    Francisco  to  Guadeloupe  sels  bearing  the  6^fff7«^  .S/a/«<f  flag  and 

Island  and  there  mount  the  guns,  then  carrying  United  States  troops — either 

capture  a  dowfiward  bound    steamer  of  these  acts  was  treason  by  levying 

with  treasure,  then  to  seize  vessels  re-  war.    Judge  Smalley's  Charge  to  the 

covering  treasure  from  the  wreck  of  the  Grand  Jury,  23  Law  Rep.  597,  599. 

steamer  Golden  Gate,  near  Manzanillo,  1.  In  1814,  Lynch  and  two  other  citi- 

and  then  to  burn  United  States  vessels  zens  of  N'ew  Tork  were  indicted  for 

at  the   Chincha  Islands,    When  they  giving  aid  and  comfort  to  (xr^ir/^riVarM,, 

had  partially  hoisted  the  mainsail,  the  then  at  war  with  the  United  itates,  in 

schooner  was  boarded  by  government  furnishing  provisions  on  board  the  Bul- 

ofiicers  from  the    United  States  war-  wark,  a   British   man-of-war,  thereby 

sloop,  Cyane,  and  all  seized.    On  in-  committing  treason  against  the  people 

dictment  for  treason,  Law  and  Libby  of  the  State  of  -AVw  Tork,  contrary  to 

became  witnesses  for  the  prosecution ;  the  New  Tork  statute,  etc.    On  motion 

the  others  were  convicted  and   sen-  for  his  discharge,  made  upon  certiorari 

tenced,  but  finally  released  on  oath  and  to    the     New     Tork    supreme    court 

bond  under  the  general  amnesty  proc-  (whereof  Kent  was  then  C.  J.),  it  was- 

lamation.     On  the  trial  of  the  case,  U.  declared,  ''^per  curiam:''*  "  Great  Bri- 

S.  f.  Greathouse,  2  Abb.  (U.  S.)  tain  cannot  be  said  to  be  at  war  with. 

364,  379,  the  court,  by  Field,  J.,  charged  the  State  of  New  Tor ky  in  its  aggregate 

the  jury  that  if  Harpending  received  and  political  capacity,  as  an  independ- 

the  letter  with  intention  to  use  it,  then  ent  government,  and   therefore  not  an 

was  the  conspiracy  between  him  and  enemy  of  the  state,  within  the  meaning 

the  chiefs  of  the  rebellion  complete,  to  of  the  statute.    The  people  of  this  state, 

commit  hostilities  against  the  United  as  citizens  of  the  United  States^  are  at 

States  on  the  high  seas ;  that  the  pur-  war  with    Great    Britain,  in    conse- 

chase  of  guns,  etc.,  and  employment  of  quence  of  the  declaration  of  war  by 

men  to  manage   tlie  vessel,  if  done  in  Congress.     The  state,  in   its  political 

furtheranceof  the  common  design,  were  capacity,  is  not  at  war.    .     .    .    In  our 

overt  acts  of  treason.    "  Together  these  statute,  as  revised,  the  words  *  or  of  the 

acts  complete  the  essential  charge  of  United  States  '  are  omitted."    The  de- 

the  indictment.     In  doing  them,  the  de-  fendants  were  discharged,  but  were  re- 

fendants  were  performing  a  part  in  aid  manded   until  a  judge  of  the  United 

of  the  great  rebellion.    They  were  g^v-  States  Supreme  Court  should  be  in- 

ing  it  aid  and  comfort.    It  is  not  essen-  formed,  etc.    People  v.  Lynch,  11  Johns, 

tial   that  the  enterprise  commenced  (N.  Y.)  554.     Compare £x p.  QusLrrier^ 

should  be  successful,  and  actually  ren-  2  W.  Va.  569. 

der  assistance."    Thereupon,  Foster  on  Treason  against  the  United  States  is 

Crown   Law  was  quoted:  "The  bare  not  cognizable  in  the  state  courts.  Pco- 

sending  of    money  or    provisions,  or  pie  i*.  Lynch,  11  Johns.  (N.  Y.)  549. 

sending  intelligence  to  rebels  or  ene-  2.  In  Hammond  7'.  State,  t  Coldw» 

mies,  which,  in  most  cases,  is  the  most  (Tenn.)  129,  the  court,  by  MiUigan,  J.,. 
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TmuMm.  TREASON— TREASURE  TROVE.        MlnltiMi. 

Aiding  an  enemy's  ally,  is  giving  aid  and  comfort  to  the  enemy.^ 
Aliens,  while  domiciled  in  the  United  States^  owe  allegiance,  and 
are  subject  to  prosecution  for  giving  aid  and  comfort  to  a  rebellion 
against  the  government.* 

m.  FEVALTIX8. — The  penalty  for  treason  is  defined  by  the 
federal  and  state  statutes.* 

'^TBEASUSE  TEOVB— (See  also  Dereliction,  vol.  5,  p.  640; 
EsTRAYS,  vol.  7,  p.  34 ;  Finder  of  Property,  vol.  7,  p.  977 ; 
Mines  AND  Mining  Claims,  vol.  15,  p.  499;  Wrecks). — This 

name  is  given  to  such  money  or  coin,  gold,  silver  plate,  or  bullion 
which,  having  been  hidden  or  concealed  in  the  earth,  or  other 
private  place,  so  long  that  its  owner  is  unknown,  has  been  dis- 
covered by  accident.*  If  the  owner  is  known,  the  property  is 
not  technically  treasure  trove,  and  belongs  to  the  owner  or  his 
representatives.* 

said :  "The  fact  that  the  rebels,  pend-  tention.     U.  S.  v,  Hodges,  2  Wheel.  Or. 

ing  the  war,  were  recognized  as  bel-  Gas.  (N.  Y^)  477. 

liferents,    bj  no    means  concedes  to  8.  See  U.  S.  Rev.  Stat.,  %%  5332-5336. 

them  the  right  of  sovereignty,  either  Under  the  state  statutes  the  Beverity 

absolute  or  de  facto;  and,  after  the  war  of   the  punishment  varies.    In    some 

terminated,  they  may  be  arraigned  and  states  it  is  death ;  in  some,  imprison- 

tried  under  the  municipal  authority  for  ment  for  life ;  in  others,  imprisonment 

treason,  or  pardoned  and  forgiven  by  for  a  term  of  years.    See  the  statutes 

the  sovereign  power."  of  the  various  states. 

1.  In  Vaughan's  Case,  2  Salk.  634,  4.  Bouv.  L.  Diet, 
the  court,  by  Holt,  C.  J.,  said  :**  If  an  "Treasure  trove  is  properly  sup- 
Englishman  assist  the  French,  being  at  posed  to  have  been  hidden  by  some 
war  with  us,  and  fight  against  the  king  owner  since  deceased — the  secret  of  the 
of  Spain,  who  is  an  ally  of  the  king  of  deposit  having  perished,  therefore,  it 
England,  this  is  treason  as  adhering  to  belongs  to  the  crown."  Reg.  v,  Thur- 
the  king's  enemies  against  the  king;  born,  i  Den.  C.  C.  396. 
for  the  kine's  enemies  are  hereby  "Treasure  trove,  though  commonly 
strengthened  and  encouraged."  defined  as  gold  and  silver  hidden  in  the 

3.  Hereupon,  in  Carlisle  v.  U.  S.,  16  ground,  may,  in  our  commercial  day. 

Wall.  (U.  S.)  147,  a  cotton-claim  case  be  taken  to  include  the  paper  represen- 

under    the   captured    property  act,  tatives  of  gold   and   silver,  especially 

brought  by  British  subjects  who  in  Ala-'  where  they  are  found  hidden  with  both 

bama  had  sold  nitre  in  aid  of  the  slave-  of  these  precious  metals."  Huthmacher 

holders'  rebellion,  the  court,  by  Field,  v.   Harris,    38    Pa.   St.  499;    80   Am. 

J.,  quoted  Wildman  Inst.  Int.  Law,  p.  Dec.  502. 

40;  Thrasher's  Case,  6  Webster's  6.  In  Livermore  v.  White,  74  Me. 
Works,  p.  526;  also  i  Hale  PI.  Crown  456;  43  Am.  Rep.  600,  it  is  said  :  "  Nor 
10;  I  East  Crown  Law,  ch.  2,  ^  4;  can  this  be  deemed  treasure  trove, 
Foster  High  Treason,  p.  185,  §  2 ;  but  which  is  thus  defined  in  Jacob's  die- 
omitted  to  cite  or  to  distinguish  LF.  S.  tionary.  It  is  *  where  any  money  is 
V.  Villato,  2  Dall.  (U.  S.)  370,  a  deci-  found  hid  in  the  earth,  but  not  lying 
sion  apparently  conflicting  therewith,  upon  the  ground,  and  no  man  knows  to 
Compare  Homestead  Treason  Cases,  i  whom  it  belongs.'  Nothing  is  treasure 
Pa.  Dist.  Rep.  785.  trove  but  gold   or   silver.    *  It  is  not 

DOllYerlng  up  prlsonera  and  deserters  treasure  trove  if   the    owner    can  be 

to  the  enemy,  is  adhering  to  them,  giv-  known.     Nor  though    the    owner    be 

ing  them  aid  and  comfort,  and  is  trea-  dead ;  for  his  executor  or  administra- 

8on  against  the  United  States.    Noth-  tor  shall    have   it.'      Com.    Dig.,  art. 

ing  will   excuse   the    act   but  a  well-  *  Waif,'  G.     All  elements  constituting 

g^rounded  fear  of  life.     When  the  act  treasure  trove  are  wanting.     Here  was 

amounts  to  treason,  it  involves  the  in-  no  hiding.     Here  was  no  secrecy.    The 
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]Miiiti<m.  TREASURE  TROVE.  Miaitloi. 

Under  the  English  law,  treasure  trove  belongs  to  the  crown.^ 
In  the  United  States,  it  would  seem  that  the  law  relating  to 
treasure  trove  has  been  merged  into  the  law  of  the  finder  of  lost 
property.  The  term  is  not  often  used  and  has  perhaps  no  tech- 
nical legal  meaning  in  this  country.  The  finder  of  the  thing 
upon  the  land  is,  if  the  owner  be  unknown,  its  lawful  custodian, 
and,  if  he  cannot  be  found,  becomes  its  owner  *  « 

Viewing  the  doctrine  of  treasure  trove  in  this  light,  its  impor- 
tance is  not  considered  such  as  to  justify  an  elaboration  of  the 
elements  constituting  it  and  of  the  rights  and  liabilities  regarding 
it.     A  summary  of  these,  however,  will  be  found  in  the  notes." 

owner  was  known.    The  deposit  was  erning  lost  property  apply  likewise  to 

not  for  concealment,  but  in  the  usual  treasure  trove,  and  that  the  above  state- 

and  ordinary  mode  of  business."  ment  was  made  for  that  reason,  unless 

1.  22  Vin.  Abr.  413  (2d  ed.)»  §  5;  i  Bl.  the  court  overlooked  the  fact  that  the 

Com.  296;  7  Com.  Dig.  (ist  Am.  ed.)  case  was  not  one  of  lost  property. 

649;  Maguire  v.  Longford,  14  Ir.  L.  T.  In  Maine,  the  case  of  Livermorev. 

103;  Reg.  V,  Toole,  16  W.  R.  439;  Reg.  White,  74  Me.  452;  43  Am.  Rep.  600, 

t;.  Thomas,  33  L.  J.  M.  C.  22.  likewise  suggests  that  the  English  rule 

3.  Cent.  Diet.,  tit  '*  Treasure  Trove;*'  does  not  apply  in  that  state.     Some 

2  Kent's  Com.  ^357 ;  Sovern  v.  Yoran,  hides  which  were  found  in  an  old  vat 

16   Oregon   269.    And  see,  generally,  in  a  tannery  were  properly  held  not  to 

Finder  of  Property,  vol.  7,  p.  977.  constitute  treasure  trove,  not  being  gold 

In  Pennsylvania,  from  an  expression  or  silver.     If  the  defendant  could  claiin 

in  the  opinion  of  Warren  v,  Ulrich,  130  the  hides  as  treasure  trove,  it  must  have 

Pa.  St.  414,  it  seems  safe  to  assume  that  been  under  the  civil-law  rule,  for  as 

the   State  of  Pennsylvania  does  not  against   the    sovereign    the    finder   of 

claim  treasure  trove.     A  roll  of  money  treasure  trove  had  no  rights  at  common 

was  found  by  &n  employ^  of  defendant  law.    The  court,  by  Appleton,  C.  J.,  in 

in  an  old  cesspool  on  the  premises  of  its  disposition  of  the  question,  rejects 

the  plaintiff's   intestate.    The  owner-  the  treasure-trove  theory  because  "there 

ship  of  the  money  was  proved.     In  de-  was  neither  gold  nor  silver  hidden,  and 

livering    the  opinion    the  court  said:  no  hiding.''     If  the  state  had  any  right 

"  Had  it  (the  money)  been  found  while  to  treasure  trove,  the  defendant's  claim 

he  remained   upon   the   property,  the  would   have  been  fruitless  on  this 

case  would   have  been  much  clearer;  ground,  and  the  court  would  have  un- 

but  it  was  not  found  till  after  his  death  questionably  so  expressed  itself, 

and  after  the  premises  had  been  occu-  Louisiana. — As  to    the    doctrine  in 

pied  by  other  tenants  for  some  years.  Louisiana^^^^QAviXQoA^oi Louisiana, 

Neither  of  them  claimed  it,  however,  arts.  553,  3423. 

and  in  view  of  Warren's  aversion  to  There  seem  to  be  no  American  cases 

banks  and  known  way  of  hiding  and  in  which  the  question  whether  the  law 

secreting  his  money,  we  were  not  sur-  of  treasure  trove  obtains  in  any  state 

prised  that  the  jury  found  him  to  have  of  the  Union  has  been  decided.    The 

been  the  owner  of  it.    It  is  true  the  doctrine  of  thetext  rests  ratheruponin- 

finder  of  money  has  title  to  it  against  ference  than  upon  authority,  and  there 

all  the  world,  except  the  true  owner,  are   not  wanting  dicta  of  judges  and 

Yet  we  cannot  say  there  was  not  evi-  opinions  of  text- writers  to  the  effect 

dence  of  Warren's  title  to  submit  to  that  the  law  of  treasure  trove  remains 

the  jury,  and  their  verdict  is  in  accord-  in  the    United  States  practically  the 

ance  with  the  probabilities  of  the  case."  same  as  in  England,    See  2  Schouler's 

The  circumstances  in  this  case  would  Pers.  Prop.  (2d  ed.)   10;   McLaughlin 

have  been  sufficient  to  make  the  law  of  v,  Waite,  5  Wend.  (N.  Y.)  404;  21  Am. 

treasure  trove  applicable  had  the  owner  Dec.  232;   Eads  7^  Brazelton,  22  Ark. 

been  unknown,  and  if  the  common  law  501 ;  79  Am.  Dec.  88. 

applied,  the  above  proposition  would  8.  EXements  OonatltntingTraasiira 

have  been  out  of  place;  so  that  it  is  not  Trove. — First.  Concealment  of  a  Chat- 

violence  to  presume  that  the  rules  gov-  tel  of  Value, — The  concealment  must 
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TREASUR  Y—  TREA  TIES. 


Ijnoptii. 


TBEA8TJBT. — See  note  i. 

TBEATIE8. — (See  also  ALIEN,  vol.  i,  p.  465  ;  CONSULS  AND 
Ambassadors,  vol.  3,  p.  764 ;  Extradition,  vol.  7,  pp.  599,  616 ; 
Indians,  vol.  10,  p.  444 ;  International  Law,  vol.  11,  p.  445.) 


I.  Definition,  540. 
II.  The  Treaty- Making  Power,  540. 

1.  Who    May   Make    Treaties^ 

540- 

2.  Extent    of     Treaty- Making- 

Power ^  541. 

III.  When    Treaties    Take    Effect, 

542- 

IV.  Effect  and  Operation,  544. 

1.  In  General^  544. 

2.  When  in  Conflict  with  State 
Laws,  545. 

3.  When   in  Conflict  with  Acts 
of  Congress,  546. 


•  V.  Treaties    with     Indian     Tribes 
(See  Indians,  vol.  10,  p.  444), 

548. 
VI.  Extradition  Treaties   (See  Ex- 
tradition, vol.  7,  pp.  599,  616), 

VII.  (Commercial  Treaties,  548. 
VIII.  Treaties  of  Peace,  549. 
IX.  Validity  of  Treaties— How  De- 
termined, 551.  [^52. 
X.  Extinction  of  Treaty  Obligation, 

1.  Violations;  Abrogation,  552. 

2.  Dissolution,  554. 

XI.  Construction  of  Treaties,  555. 


be  in  such  a  place  and  under  such  cir-  sovereign  and  the  discoverer,  the  right 

cumstances  as  to  raise  the  natural  pre-  of  the  crown  to  the  treasure  trove  at 

sumption  that  some  person  deposited  common  law  is  absolute.    He  who  dis- 

the  treasure  there,  to  insure  for  him-  covers  it  has  no  claim  to  any  part  of  it, 

self  its  safe-keeping  and  not  to  abandon  and  must  give  notice  of  the  discov- 

possession  of  it.  McLaughlin  v.  Waite,  ery  to  the   proper  officer.    The  con- 

5   Wend.  (N.  Y.)  404;  21  Am.  Dec.  cealment  of  it  after  its  discovery  is  an 

232 ;  7  Com.  Dig.  649;  20  Yin.  Abr.  offense  punishable  by  fine  and  impris- 

(2d  ed.),  %  9,  p.  414.    The  thing  con-  onment.     t  Bl.  Com.  205;  7  Com.  Dig. 

cealed  must  be  of  intrinsic  value;  as  649;  2  Co.  Insts.  Cap.  AVIII.,  p.  132;  4 

money,  gold,  silver  plate,  bullion,  and-  Bl.  Com.  121 ;  21  Alb.  L.J.  260;  Ma- 

the  like.    22  Vin.  Abr.  (2d  ed.),  k  i,  p.  guire  v,  Longford,   14   Ir.  L.  T.  103; 

413 ;  Livermore  v.  White,  74  Me.  452;  Reg.  v.  Toole,  2  Ir.  C.  L.  36;  2  Bishop's 

43  Am.  Rep.  600;  Sovern  v.  Yoran,  Crim.  Law,  §§  875,  876. 
16  Oregon  269;  Reg.  v.  Toole,  16  W.        Second.    As  between  the  sovereign 

R.  439 ;  Reg.  v,  Thomas,  33  L.  J.  M.  and  the  discovered  owner  of  the  treas- 

C.  22;  Maguire  v.  Longford,  14  Ir.  L.  ure  the  sovereign  has  no  right ;  the 

X  103.  owner's  right  is  absolute.  If  the  owner 

Second.  Discovery. — ^The  discovery  is  dead,  his  legal  representative  stands 
of  the  hidden  treasure,  it  seems,  must  in  his  place.  Sovern  ik  Yoran,  16  Ore- 
be  by  accident,  and  not  the  result  of  a  eon  269;  7  Com.  Dig.  649;  Maguire  v, 
search.  See  Sovern  v,  Yoran,  16  Ore-  Longford,  14  Ir.  L.  T.  103.  See  also 
gon  269;  Dalloz.  Juris.  Gener.  Torn.  McKiernan  v,  Kernan,  4  Ir.  £q.  269. 
38,  *'  Propriete,"  ^  204.  Third.  As  the  right  of  the  sovereign 

Third.  Undiscovered    Owne  r, — If  is  absolute,  the  owner  of  the  soil  upon 

the  owner  of  the  treasure  be  or  can  be  which  another  finds  treasure  trove  has 

known  at  the  time  of  its  discovery,  the  no  claim  thereto ;  nor  has  an  assignee, 

title  passes  neither  to  the  king,  state,  as  his  assignor  could  pass  no  title.  Reg. 

nor  private  individual.    If,  after  the  v,  Thomas,  23  L.  J.  M.  C.  22. 
discovery  of  the  treasure,  the  owner        1.  In  People  v,  McKinney,  10  Mich, 

thereof,  or  his  legal    representatives  86,  the  word  *'  treasury ,''  as  used  in  a 

are  found  out,  the  king,  state,  or  pri-  .statute,  was  held  not  to  be  understood 

vate  individual  is  divested  of  the  for-  in  a  sense  of  locality,  as  descriptive  of  a 

merly  acquired  title.    3  Co.  Inst.  Cap.  particular  building  within  which  the 

XVIII.,  p.  132;   Maguire  V.  Longford,  treasurer  kept  his  office  or  place  of 

14  Ir.  L.  T.  103.    And  see  infra,  this  business;  but  whenever  and  wherever 

note.  Rights  and  Liabilities  Regard'  moneys  were  in  the  official  custody  of 

ing  Treasure   Trove.  the  treasurer  or  subject  to  his  direction. 

Bights  and  Liabilities  RsgardlngTreas-  they  were  to  be  considered  as  in  the 

ore    TroTS.  ^  First.    As  between    the  state  treasury. 
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The  Tnaty-lCakiiig  Power.  TREA  TIES.  Wlio  Hay  Make  JxmSAm. 

I.  Defikitiok. — A  treaty  is  an  agreement  or  contract  between 
two  or  more  sovereign  states,  entered  into,  usually,  by  authorized 
agents,  and  duly  ratified  by  the  sovereign  power  of  the  respective 
parties.^ 

Although  primarily  a  contract  between  nations,  yet  a  treaty 
may  confer  rights  and  duties  upon  individual  citizens,  as  in  regu- 
lating the  mutual  rights  of  the  citizens  of  the  respective  parties 
with  regard  to  property.* 

n.  The  TBEATT-MAKIK&  Power — 1.  Who  May  Kake  Treatiet.— 
This  power  exists  in  all  sovereign  states  whose  powers  have  not 
been  limited  or  modified  by  compacts  with  other  states,  and  is 
exercised  by  the  constituted  authorities  of  nations,  or  by  persons 
especially  deputed  by  them  for  that  purpose.*  The  treaty-mak- 
ing power  in  the  United  States  is  vested  in  the  President  and  Sen- 
ate, by  the  constitution,  which  provides  that  the  President  shall 
have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
make  treaties,  provided  two-thirds  of  the  senators  present  concur.* 
The  general  power  to  make  treaties,  such  as  treaties  of  alliance  and 
confederation,  is  denied  to  the  states,*  but  they  may,  with  the 
consent  of  Congress,  enter  into  an  agreement  or  compact  with 
another  state  or  foreign  power.® 

1.  See  Cherokee  Nation  v.  Georgia,  states   into   one.    All  the  intercourse 

5  Pet.  (U.  S.)   i;  Cunard   Steamship  of  nations  may  come  under  the  opera- 

Co.  Vy»  Robertson,  112  U.  S.  580;  Fos-  tion  of  treaties,  and  they  may  reach  to 

ter  V.  Neilson,   2    Pet.  (U.  S.)   253;  an  explanation  or  alteration,  as  far  as 

Welch  V.  Trotter,  8  Jones  (N.  Car.)  197.  the    parties    are  concerned,  of  inter- 

Woolsey  says:  "Treaties  allowed  .  national  law."    Woolsey  International 

under  the  law  of  nations  are  uncon-  Law,  §  106. 

strained  acts  of   independent  powers  3.  Edye  v.  Robinson,  iia*  U.  S.  58a 

placing  them  under  an  obligation  to  do  8.  Woolsey  International  Law,  §  159; 

something  which  is  not  wrong."  Wool-  Vattel,  p.  193. 

sey  International  Law,  §  102.  4.  U.S.  Const.,  art.  2,  ^  2. 

Vattell  defines  a  treaty  as** a  com-  6.  No  state  shall  enter  into  anr 

pact,  made  with  a  view  to  the  public  treaty,  alliance,  or  confederation.    U. 

welfare,  by  the  superior  power,  either  S.  Const.,  art.  i,  ^  10 ;  Holmes  v.  Jen- 

for   perpetuity  or  for  a  considerable  nison,  14  Pet.  (U.  S.)  540;  People  f. 

time."     Vattel,  p.  192.  Curtis,  50  N.  Y.  321 ;  10  Am.  Rep.  483. 

Preamble. — The  preamble  does  not  Treaties  Between  the  States,  Prior  to 

form  a  part  of  the  treaty,  but,  being  the  Constitution.  —  Compacts   in    the 

duly  authenticated  by  the  signatures  of  nature  of  treaties  exist  between  several 

the  contracting  parties,  its  averments  of  the  older  states,  which  were  made 

are  to  be  regarded  as  truths  admitted,  prior  to  the  federal  constitution,  and  so 

Little  V,  Watson,  32  Me.  224.  lar  as  they  are  not  inconsistent  there- 

The  Several  Kinds  of  Treaties. — Wool-  with,  remain  in  full  force  and  effect 

sey  says  of  the  kinds  of  treaties:  "They  Such  a  compact  exists  between   Vir- 

may  define  private  relations,  like  com-  ginia  and  Maryland^  of  date  March 

mercial   treaties,  or  political   relations  28th,  1785,  relating  to  the  rights  of  the 

that  may  be  temporary  or  of  unlimited  citizens    of  each   state    in  respect  to 

duration.     And  among  the  latter,  some',  fishing  and  navigation  in  the  Potomac 

or  some  provisions  which  they  contain,  river,  and  has  recently  received  judi- 

may  be  dissolved  by  war,  and  others,  cial  exposition  in  ^x/.  Marsh,  57  Fed. 

intended  to  regelate  intercourse  during  Rep.  719.     See  also  South  Carolina  v. 

war,  maj'  be  perpetual.    They  may  se-  Georgia,  93  U.  S.  4;  Pennsylvania  t». 

cure  cooperation  merely,  as  treaties  of  Wheeling,  etc..   Bridge  Co.,  13  How. 

alliance,  or  a  closer  union,  as  confed-  (U.S.)  518.  See  States,  vol.  23,  p.  103. 

erations,  or  the  uniting  of  two  or  more  6.  U.   S.  Const,  art.  i,  ^  10.     Mr. 
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S.  Extent  of  Treaty  Making  Power. — In  general,  all  the  inter- 
course of  nations  may  come  within  the  operation  of  treaties.* 

The  treaty-making  power  is  conferred  by  the  constitution  of 
the  United  States  in  general  terms,  and  extends  to  all  matters 
which  in  the  ordinary  intercourse  of  nations  have  been  made  the 
subject  of  negotiation  and  treaty,  and  which  are  consistent  with 
other  provisions  of  the  constitution.*  This  power  is  frequently 
exercised  in  establishing  commercial  relations.* 

The  political  department  of  the  government  may,  by  treaty, 
regulate  the  property  disabilities  of  aliens  in  the  several  states;* 
as  in  determining  the  distribution  of  the  property  of  deceased 
aliens.*     It  may  provide  for  the  exercise  of  judicial  authority  in 

Story  says  that  the  agreements  or  com-  states  would  be  subverted.  This  princi- 
pacts  which  a  state  may  make  with  the  pie  of  construction  as  applied,  not  only 
consent  of  Congress,  relate  to  "  mere  in  reference  to  the  constitution  of  the 
private  rights  of  sovereignty,  such  as  United  States^  but  particularly  in  the 
questions  of  boundary,  interests  in  lands  relation  of  all  the  rest  of  it  to  the  treaty- 
situated  in  the  territory  of  each  other,  making  grant,  was  recognized  both  by 
and  other  internal  regulations  for  the  Mr.  Jefierson  and  John  Adams,  two 
mutual  comfort  and  convenience  of  leaders  of  opposite  schools  of  construc- 
states  bordering  on  each  other."  Story  tion.  See  Jefferson's  Works,  vol.  3,  p. 
on  Const.,  ^  1403.  135,  and  vol.  6,  p.  560.     It  may,  there- 

1.  Vattel,  p.  183;  Woolsey  Interna-  fore,  be  assumed  that,  aside  from  the 

tional  Law,  ^  106.  limitations  and  prohibitions  of  the  con- 

The  fundamental   laws  of  a  nation  stitution  upon  the  powers  of  the  federal 

may  withhold  the  power  of  alienation  government,  *  the  power  of  treaty  was 

by  treaty.  Vat.,  bk.  i,  ch.  ao,  ^  244.  See  given,  without  restraining  it  to  particu- 

I  Kent's  Com.  167.  See  infra^  this  title,  far  objects,  in  as  plenipotentiary  a  form 

Treaties  of  Peace,  as  held  by  any  sovereign  in  any  other 

3.  Holmes  v,  Jennison,  14  Pet.  (U.  society.'" 

S.)  540.  S.  Story  on  Const.,  §  1508;  Taylor  v. 

As  to  this  general  power,  an  eminent  Morton,  3  Curt.  (U.  S.)  454.     In  U.  S. 

author  says:  *'The  power  to  make  v.  Forty -Three  Gallons,  93  U.  S.  196, 

treaties  is,  by  the  constitution,  general,  it  is  said  that  *'  the  treaty-making  power 

and  of  course  it  embraces  all  sorts  of  covers  all  the  usual  subjects  of  diplo- 

treaties,  for  peace  or  war,  for  commerce  macy ." 

or  territory,  for  alliance  or  succor,  for  4.  Droit   D'Aubine,  8  Opin,   Atty. 

indemnity  for  injuries  suffered  or  pay-  Gen'l  411. 

ment  of  debts,  for  the  recognition  and  Article  9,  of  the, treaty  of  1794,  be- 
enforcement  of  principles  of  public  law,  tween  the  United  States  and  Great 
and  for  any  other  purpose  which  the  Britain^  which  provides  that  the  sub- 
policy  or  interest  of  the  independent  jects  of  either  power  may  hold  lands 
sovereigns  may  fix  in  their  intercourse  within  the  territories  of  the  other,  ap- 
with  each  other."  Story  on  the  Con-  plies  to  vested  remainders  as  well  as  to 
stitution,  §  1508.  estates  in  possession.     Fox  ?'.  Southack, 

Constitutional  Limitations. — In  Peo-  12  Mass.  143. 

pie  V,  Gerke,  5  Cal.  383,  the  court  said:  5.  See  infra^  this  title,  When  in  Con- 

**  The  language  which  grants  the  power  flict  with  State  Laws;  Hauenstein  v. 

to  make  treaties,  contains  no  words  of  Lynham,    100   U.   S.   483;   Chirac    v. 

limitation;  it  does  not  follow  that  the  Chirac,  2  Wheat.  (U.  S.)  259*,  Tost  v, 

power  is  unlimited.    It  must  be  subject  Jost,  i   Mackey  (D.  C.)  487;   Kull   v, 

to  the  general  rule,  that  an  instrument  Kull,  37  Hun  (N.  Y.)  476. 

is  to  be  construed  so  as  to  reconcile  In  People  t'.  Gerke,  5  Cal.  386,  Bryan, 

and  give  meaning  and  effect  to  all  its  J.,  said:  "The  treaty -making  power  of 

parts.     If  it  were  otherwise,  the  most  the   federal    government  must,   from 

important  limitation  upon  the  powers  necessity,  be  sufficient!}-  ample,  so  as  to 

of  the  federal  government* would  be  in-  cover  all  the  usual  subjects  of  treaties 

effectual,  and  the  reserved  rights  of  the  between  different  powers.     If  we  were 
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other  countries,  by  the  officers  of  the  United  States  appointed  to 
reside  therein.* 

By  the  terms  of  a  treaty,  the  United  States  may  take  private 
property  for  public  use.* 

m.  Wheh  Tbeaties  Take  Etixct. — Treaties  as  contracts  are 

to  deny  to  the  treaty -making  power  of  without  exception,  particularly  with 
our  government  the  exercise  of  juris-  reference  to  the  adjustment  of  wages 
diction  over  the  property  of  deceased  and  the  execution  of  contracts,  and  that 
aliens,  upon  the  ground  of  interference  local  authorities  shall  not  interfere  ex- 
with  the  course  of  descents,  or  the  cept  when  the  disorder  that  has  arisen 
laws  of  distribution  of  a  state  where  is  of  such  a  nature  as  to  disturb  tran- 
property  may  exist,  by  parity  of  rea-  quillity  and  public  order  on  shore  or  in 
soning  we  should  not  make  commercial  port,"  it  was  held  that  the  local  author- 
treaties  with  foreign  nations,  because,  ities  were  not  deprived  of  jurisdiction 
it  might  be  said,  some  of  their  provi-  of  a  homicide  committed  on  board  a 
sions  would  injure  the  business  of  a  por-  Belgium  steamship  moored  to  the  dock 
tion  of  the  citizens  of  one  of  the  states  in  a  port  of  the  United  States^  arising 
of  the  Union.  If  the  treaty-making  out  of  an  affray  between  two  Belgians, 
power  which  resides  in  the  federal  both  belonging  to  the  crew  of  a  vessel, 
government  is  not  sufficient  to  permit  although  it  occurred  below  deck,  and 
it  to  arrange  with  a  foreign  nation  the  was  witnessed  only  by  other  members  of 
distribution  of  an  alien's  property,  then  the  crew.  Wildenbus'  Case,  120  U.  S.  i. 
that  power  resides  nowhere,  since  it  is  Under  a  similar  treaty  between  the 
denied  to  the  states,  and  we  must  con-  United  States  and  the  kingdom  of 
fess  our  system  of  government  so  weak  Italy,  it  was  held  that  a  justice  of  the 
and  faulty,  as  to  be  incapable  of  ex-  peace  had  no  power  to  compel  a  clerk 
tending  to  its  citizens  in  foreign  lands,  of  the  United  States  district  court, 
that  protection  which  is  most  common  upon  a  rule  of  court,  to  issue  admiralty 
amongst  a  majoritj-  of  modern  civilized  process  against  a  vessel,  although  sec- 
nations."  See  also  Geofroy  v,  Riggs,  tions  4546,  4547  Rev.  Sts.  U.  S.,  em- 
133  U.S.  258.  powered  justices  to  certify  to  such  clerk, 

1.  See  Consuls  and  Ambassa-  whenever  facts  existed  justifying  the  is- 

DORS,  vol.  3,  p.  764;  In  re  Ross,  140  U.  sue  of  such  processes,  who,  thereupon, 

S.  453.  is   required   to  issue  such  writ.    The 

By  the  terms  of  the  treaty  between  Salomoni,  29  Fed.  Rep.  534. 

the  United  States  and  Prussia^  it  is  The    treaties    between    the    United 

provided  that  the  consuls,  vice-consuls,  States  and  Turkey,  and  the  act  of  Con- 

and  commercial  agents  (which  each  of  gressof  July  32d,  i860,  authorize  Amer- 

the  parties  to  the  treaty  is  declared  en-  ican  ministers  and  consuls  in  Rgyft  to 

titled   to  have  in   the  country  of  the  exercise  judicial  powers  over  American 

other),  shall  have  tl)e  right,  as  such,  to  citizens  in   that  country,  in   civil,  as 

sit  as  judges  and  arbiters  in  such  differ-  well  as  in  criminal  matters.     Dainese 

ences  as  may  arise  between  the  captains  v.  Hale,  i  McArthur  (D.  C.)  86.    But 

and  the  crews  of  the  vessels  belonging  see  Dainese  v.  Allen,  3  Abb.  Pr.  N.  S. 

to  the  nation  whose  interests  are  com-  (N.  Y.)  312. 

mitted  to  their  charge,  without  interfer-  Under  the  provision  of  the  treaty  of 
ence  of  local  authority,  A  United  1871,  with  Germany,  giving  consuls 
States  district  court  was  held  to  have  exclusive  cognizance  of  differences  be- 
no  jurisdiction  over  claims  which  have  tween  officers  and  crews,  where  the  cap- 
been  already  adiudicated  by  the  Prus-  tain  of  a  German  ship  caused  the  arrest 
sian  consul.  The  Elwine  Kreplin,  9  of  a  Dutch  seaman  who  had  shipped  at 
Blatchf.  (U.  S.)  438.  Liverpool,  it  was  held  that  the  seaman. 

Under  a  treaty  between  the   United  having  been  handed  over  to  the  Gcr- 

States  and   Belgium,   providing    that  man  consul  at  Philadelphia,  could  not 

consuls  "  shall  have  exclusive  charge  of  maintain  an  action  in  the  court  of  com- 

the  internal  order  of  the  merchant  ves-  mon    pleas    against    the    captain,  for 

sels  of  their  nation,  and  shall   alone  causing  the  arrest.    Meyer  v.  Basson^ 

take  cognizance  of  all  differences  which  10  Phila.  ( Pa.)  414. 

may  arise  either   at  sea  or  in  port  be-  2.  Mede  v,  U.  S.,  3  Ct.  of  01.  334. 

tween  the  captains,  officers,  and  crews,  See  infra,iK\%  title.  Treaties  of  Peace. 
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binding  upon  the  parties  from  the  day  they  afe  signed,  unless  a 
different  period  is  fixed  by  the  contracting  parties  ;  and  the  rati- 
fication, although  subsequent,  relates  back  to  that  time.^  But  in 
the  United  States^  in  so  far  as  they  affect  individual  rights,  they 

are  not  considered  as  concluded  until  there  has  been  an  exchange 

of  ratifications.  The  principle  of  relation  does  not  apply  to 
rights  of  individuals  which  were  vested  before  the  treaty  was 
ratified.* 

1.  Wheat.  Int.  Law  366;  Vattel,  bk.  2,  ten  per  cent,  on  successions  falling  to 
ch.  12,  §§  156, 157;  Alcinous  V.  Nigreu,4  foreign  heirs,  stipulates :  *'It  shall  re- 
El.  &  Bl.  217;  I  Kent's  Com.  170;  main  in  force  for  the  space  of  ten  years 
Davis  V,  Police  Jury,  9  How.  (U.  S.)  from  the  day  of  the  exchange  of  the 
280;  In  re  Metzer,  5  N.  Y.  Leg.  Obs.  ratifications,  which  shall  be  made  in 
367;  Hylton  V.  Brown,  I  Wash. (U.S.)  conformity  with  the  respective  consti- 
31a;  U.  S.  V.  Reynes,  9  How.  (U.  S.)  tutions  of  the  two  countries,  and  ex- 
127;  Yeaker  V.  Yeaker,  4  Mete.  (Ky.)  changed  at  Washington  within  Uie 
33;  81  Am.  Dec.  <;3o;  U.  S.  v,  Arren-  period  of  six  months,  or  sooner  if  pos- 
dondo,  6  Pet.  (l^.  S.)  691;  Haver  v.  sible.''  Under  such  a  stipulation,  it 
Yaker,  9  Wall.  (U.  S.)  3a.  was  held  that  the  ratifications  did  not 

A  treaty,   executed 'by   plenipoten-  relate  back  to  the  date  when  the  treaty 

tiaries,  takes  effect  from  the  time  of  was  signed.  The  treaty  did  not  become 

signing,  as  well  in  cessions  of  territory  operative  until  the  exchange  of  ratifica- 

as  in  other  respects,  unless  otherwise  tions  on  August  nth,  1S53.     Schaffer's 

provided,  and   its    ratification    relates  Succession,  13  La.  Ann.  113. 

back  to  that  time.     U.  S.  v.  Reynes,  9  Where    an    Indian   treaty  provided 

How.  (U.  S.)  127.  that  it  should  be  obligatory  as  soon  as 

So,  after  the  signing  of  a  treaty  of  the    same  should    be  ratined    by  the 

cession,  the  ceding  power  has  no  au-  president  and   Senate,  it  did  not  take 

thority  to  make  a  grant  of  land  or  fran-  effect  until  signed  by  the  president,  al- 

chises  within    the    territory    ceded,  though  it  had  been  previously  ratified 

Davis  V.  Police  Jury,  9  How.  (U.  S.)  by  the   Senate,  and   accepted  by   the 

280;  U.  S.  V.  Gusman,  14  How.  (U.  S.)  Indians.    Shepard  v.  Northwestern 

193;    U.   S.  V,  Ducros,  15  How.  (U.  L.  Ins.  Co.,  40  Fed.  Rep.  341. 

S.)  38.  2.  U.  S.  V,  Arrendondo,  6  Pet.  (U. 

By  the  terms  of  the  treaty  between  S.  )  691;  Haver  v,  Yaker,  9  Wall.  (U. 
the  Untied  States  and  Great  Britain^  S.)  32 ;  Yeaker  z\  Yeaker,  4  Mete. 
it  was  to  take  effect  from  the  time  that  (Ky.)  33;  81  Am.  Dec.  530.  See  U.  S. 
terms  of  peace  should  be  agreed  upon  v,  Sibbald,  10  Pet.  (U.  S.)  313. 
between  Great  Britain  and  France^  Mr.  Chief  Justice  Marshall,  stating 
and  Great  Britain  should  be  ready  to  the  principle  of  the  text,  said  :  **  That 
conclude  the  same.  It  was  held  that  it  may  and  does  relate  to  its  date  as  be- 
the  terms  of  a  treaty  are  "agreed  upon,"  tween  the  two  governments,  so  far  as 
when  the  ministers  come  to  an  under-  respects  the  rights  of  either,  it  may  be 
standing  as  to  the  terms,  and  reduce  undoubted ;  but  as  respects  individual 
them  to  writing,  and  that  a  treaty  is  rights  in  any  way  affected  by  it,  a  very 
concluded,  when  the  agreement  thus  different  rule  ought  to  prevail."  U.  S. 
understood  has  received  its  last  form  v,  Arrendondo,  6  Pet.  (U.  S.)  748. 
by  being  signed  and  duly  executed  by  In  such  cases,  the  ratification  is 
the  ministers,  and  that,  therefore,  that  deemed  its  date.  Heidekoper  v.  Doug- 
treaty  went  into  effect  from  the  time  lass,  4  Dall.  (U.  S.)  392. 
when,  the  terms  having  been  thus  agreed  In  computing  the  time  allowed  to  the 
upon.  Great  Britain  manifested  her  owners  of  land  jp^anted  under  authority 
readiness  to  conclude  the  treaty  with  of  Spain^  to  fulfill  the  conditions  of 
France^  by  the  signatures  of  her  minis-  their  grants,  after  the  date  of  the  treaty 
ters  to  the  same.  Hylton  v.  Brown,  between  Spain  and  the  United  States, 
X  Wash.  (U.  S.)  343.  the  treaty  is  to  be  considered  as  dated 

The  treaty  between  the  United  States  at  its  ratification.     U.  S.  v.  Sibbald,  10 

and  France,  the  effect  of  which  was  to  Pet.  (U.  S.)  313. 

suspend  the  state  law  imposing  a  tax  of  California  did  not  become  a  part  of 
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IV.  Effect  ahd^Ofesatioh — 1.  In  General. — Treaties  are,  in 
their  nature,  contracts,  and,  as  such,  are  obligatory  upon  nations 
as  private  contracts  are  upon  individuals.^ 

In  the  United  States,  treaties  are  not  merely  contracts  by  which 
the  sovereign  power  agrees  to  regulate  its  conduct,  but  are,  by 
the  constitution,  made  a  part  of  the  municipal  law  of  the  land  of 
which  all  the  courts  must  take  notice.^  But  a  distinction  is  to 
be  observed  between  a  treaty  which  becomes  the  law  of  the  land 
when  ratified  and  confirmed,  and  one  which  imports  a  contract, 
and,  which,  not  operating  of  itself,  requires  the  legislature  to  exe- 
cute the  contract  before  it  can  become  a  rule  for  the  court.* 


the  United  States  until  the  ratifications  tion  of  our  government.     Tlie  action  of 

of  the   treaty  were  exchanged.     Hoi-  no  department  of  the  government,  can 

brook  V.  U.  S.,  22  Law  Rep.  226.  be  regarded  as  a  law,  until  it  shall  have 

How  Published. — By  an  act  3i6t  July,  all  the  sanctions  required  by  the  con* 

1876,  par.  2;  I  Sup.   R.  S.  U.S.  234;  i  stitution    to  make    it  such.     As  well 

Sup.  R.  S.  U.  S.   589,  it  is   provided  might  it  be  contended,  that  an  ordinary 

that  new  treaties  are  to  be  published  act  of  Congress,  without  the  s^^nature 

in  a  newspaper  of  the  District  of  Co-  of  the  president,*  was  a  law,  as  that  a 

lumbia.  treaty  which  engages  to  pay  a  sum  of 

1.  See  Vattel,  bk.  i,  ch.  15;  i  Kent's  money,  is  in  itself  a  law." 

Com.  174.  A  provision  in  a  treaty  to  be  executed 

The  treaties  made  by  the  crown  of  in  futuro^  does  not  become  a  rule  of 

Great  Britain  with  other  nations,  are  court  until  legislative  action  is  had.   So 

Hot,  in  the  courts  of  that  country,  con-  the   treaty  01  1843  with  France^  pro- 

sidered  as  a  part  of  the  law  of  the  land;  viding  for  the  surrender  of  fugitives 

but  the  rights  and  duties  growing  out  from    justice,    could  not  be  executed 

of  those  treaties  are  looked  upon  in  that  without  an  act  of  Congress.  In  re  Nutz- 

country  as  matters  confided  wholly,  for  ger,  i  Park.  Cr.  Rep.  (N.  Y.)  108. 

their  execution  and  enforcement,  to  the  The  treaty  of  February,  1819,  between 

executive   branch  of  the   government,  the  United  States  and  Spain^  stipulated 

See  U.  S.  V,  Rauscher,  119  U.  S.  407.  that  '*  all  grants  of  land  made,  etc.,  by 

3.  Martin  v.  Hunter,'  i   Wheat.  (U.  his  Catholic  Majesty,  shall  be  ratified 

S.)  304.  and  confirmed  to  the  person  in  posses- 

3.  Foster  V.  Neilson,  2.  Pet.  (U.  S.)  sion  of  the  lands."    The  question  arose 

253,  fer  Marshall,  C.  J.;    Turner  v.  whether  the  treaty  of  itself  operated  on 

American  Baptist,  etc.,   Union,  5   Mc-  the  titles  to  the  lands.    Marshall,  C.  J., 

Lean  (U.  S.)   344;  Garcia  v,  Lee,  12  commenting  on   the   language  of  the 

Pet.  (U.  S.)  519;  Taylor  v,  Morton,  2  provision,  said:  **  This  seems  to  be  the 

Curt.  (U.  S.)  454.  language  of  contracts,  and  if  it  is,  the 

In  Turner  v.  American  Baptist,  etc.,  ratification  and  confirmation  which  are 

Union,  5  McLean  (U.S.)  347,  McLean,  promised,  must  be  the  act  of  the  legis- 

J.,  said  :  *'  A  treaty,  under  the  federal  lature.     Until  such  act  shall  be  passed, 

constitution,  is  declared  to  be  the  su-  the  court  is  not  at  liberty  to  disregard 

preme  law  of  the  land.    This  unques-  the  existing  laws  on  the  subject."    Fos- 

tionably  applies  to  all  treaties,  where  ter  f.  Neilson,  2  Pet.  (U.  S.)  253.  See 

the  treaty -making  power,  without  the  also  Choutran  v,  Eckhart,  2  How.  (U. 

aid  of  Congress,  can  carry  it  into  effect.  S.)  344,  declaring  that  the  obligation. 

It  is  not,  however,  and  cannot  be  the  under  this  treaty,  should  be  carried  out 

supreme   law  of  the   land,   where  the  by  the  legislative  department  of  the 

concurrence  of  Congress  is  necessary  to  government. 

give  it  eff"ect.     Until  this  power  is  exer-  The  case  of  U.  S.  v,  Percheman,  7 

cised,    as    when   the   appropriation  of  Pet.  (U.  S.)  86,  is  apparently  in  conflict 

money  is  required,  the  treaty  is  not  per-  with  the  doctrine  stated  in  regard  to 

feet.     It  is  not  operative,  in  the  sense  the  provision  of  the  treaty  cited.     But 

of  the  constitution,  as  money  cannot  be  the  doctrine  stated   in   this  case  was 

appropriated  by  the  treaty-making  intended  to  be  applied  to  grants  made 

power.    This  results  from  the  limita-  in   territory  which   undoubtedly  be- 
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8.  Wlien  in  Conflict  with  State  Laws. — The  constitution  provides 

that  all  treaties  made,^  or  which  shall  be  made,  unde&  the  author- 
ity of  the  United  States^  shall  be  the*  supreme  law  of  the  land,* 

and  as  such,  they  are  paramount  to  the  constitution,'  or  the  laws 
of  a  particular  state.^ 

longed  to   Spain  at  the  time  of  the  the    United  States  shall  extend  to  all 

grant,  and  not  to  grants  made  hy  Spain  cases  in  law  and  equity  arising  under 

within  the  limits  of  Louisiana,  in  the  the  treaties  made,  or  which  shall  be 

territorj  which  belonged  to  the  United  made,  under  their  authority,  places  the 

States^  according  to  its  true  boundary,  interpretation  and  enforcement  of  treat- 

and  where  Spain  had  no  right  to  grant  ies   within   the   scope  of   the  judicial 

lands  after  the  cession  to  France,  by  power  of  the  United  States,    See  Ju- 

the  treaty  of  Ildefonso  in  1800.     See  diciary  Act  of  1789,  ^  25. 

Garcia  v.  Lee,  12  Pet.  (U.  S.)  5x9.  8.  Hauenstain  v,  Lynham,  xoo  U.  S* 

The  treaty  of  Washin^n  provided  483;  Ware  v.  Hylton,  3  Dall,  (U.  S.) 

that  grants  of  land  "shall  be  held  valid,  199;  Gordon  v.  Kerr,  i  Wash.  (U.  S.) 

ratified,  and  confirmed."  This  language  322 ;  O wings  v.  Norwood,  5  C ranch  (  U« 

was  held  to  be  addressed  more  appro-  S.)  344;  In  re  Parrott,  i  Fed.  Rep.  502. 

priately  to  the  judicial  than  to  the  leg-  Marshall,  C.  J.,  said:  "In  every  such  case 

islative  department, and  that,  therefore,  (where  the   federal  government  has 

it  was  the  duty  of  the  courts  to  consider  acted),  the  act  of  Congress,  or  the  treaty, 

that  treaty  to  be  a  law  operating  upon  is  supreme,  and  the  law  of  the  state, 

a  g^ant  made  under  the  authority  of  though  enacted  in  the  exercise  of  pow- 

the  British  government,  without  legis-  ers  not  controverted,  must  yield  to  it." 

lative  confirmation.    Little  v,  Watson,  Gibbons  v,  Ogden,  9  Wheat.  (U.  S.)  211. 

32  Me.  224.  4.  Fisher  t/.Harnden,  i  Paine  (U.  S.) 

And  in  Great  Britain,  the  perform-  55;  Hamilton!;.  Eaton,  Martin  (N. Car.) 

ance  of  treaties  may  depend  upon  legis-  84;  Kull  v.  Kull,  37  Hun  (N.  Y.)  476I 

lative  action.    An  eminent  author  says  In  Ware  v,  Hylton,  3  Dall.  (U.  S.) 

that  "  Parliament  has  the  rieht  to  give  236,  Chase,  J.,  said :  **  A  treaty  cannot 

or  withhold  its  sanction  to  tnose  parts  be  the  supreme  law  of  the  land,  that 

of  a  treaty  that  require  legislative  en-  is,  of  all  the  United  States^  if  any  act 

actment  to  give   it  force ;  as,  for  ex-  of  a  state  legislature  can  stand   in  its 

ample,  when  it  provides  for  alterations  way.      If  the  constitution   of  a  state 

in  the  criminal  or  municipal  law,  or  (which  is  the  fundamental  law  of  the 

proposes  to  change  existing  tariffs  or  state,  and  paramount  to  its  legislature), 

commercial  regulations.  If  a  treaty  re-  must  give  way  to  a  treaty,  and  fall  be- 

quires  legislative  action  in  order  to  carry  fore  it,  can  it  be  questioned  whether 

it  out,  it  should  be  subjected  to  the  fulU  the  less  power,  an  act  of  the  state  legis- 

eat  discussion  in   Parliament,  and  es-  lature,  must  not  be  prostrate?    It  is  the 

pecially  in  the  House  of  Commons."  declared  will  of  the  people  of  the  6^iiiV«</ 

Xodd  Pari.  Govt,  in  England,  vol.  i.  States,  that  every  treaty  made  by  the 

p.  610.  authority  of  the  United  States,  shall  be 

1.  See  Worcester  v,  Georgia,  6  Pet.  superior  to  the  constitution  and  laws  of 

<U.  S.)  5x5.  any  individual  state;   and   their    will 

In  Ware  v.  Hylton,  3  Dall.  (U.  S.)  alone  is  to  decide.    If  a  law  of  a  state, 

199,  this  provision  was  given  the  re-  contrary  to  a  treaty,  is  not  void,  but 

trospective  effect  designed,  and  under  voidable  only  by  a  repeal,  or  nullifica- 

it  the  treaty  of  1783  with  Great  Britain  tion  by  a  state  legislature,  this  certain 

-vras  held  to  nullify  a  law  of  the  State  consequence  follows,  that  the  will  of  a 

of  Virginia,  passed  in  1777.  small  part  of  the    United  States  may 

8.  Art.  6,  §  1  of  the  constitution  pro-  control  or  defeat  the  will  of  the  whole, 

vides  that  **  All  treaties  made,  or  which  The    people    of    America   have  been 

shall  be  made,  under  the  authority  of  pleased  to  declare,  that  all  treaties  made 

the  United  States,  shall  be  the  supreme  before   the    establishment  of  the  na- 

law  of  the  land,  and  the  judges  in  every  tional   constitution,  or  laws  of  any  of 

state  shall  be  bound  thereby,  anything  the  states,  contrary  to  a  treaty,  shall  be 

in  the  constitution  or  laws  of  any  state  disregarded.'* 

to  the  contrary  notwithstanding.''  Art.  A  legislative  act  of  the  State  of  Ore- 

3,  providing  that  the  judicial  power  of  gon,  prohibiting  the  employment    of 
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8.  When  in  Conflict  with  Acts  of  Congress. —  No  distinction  is 
made  between  treaties  made  under  authority  of  the  United  States 
and  the  laws  of  Congress,  but  both  are  declared  to  be  the  supreme 

law  of  the  land  ;  consequently,  being  of  equal  dignity,  when  in 

conflict,  effect  is  to  be  given  to  the  later  as  the  last  expression 

of  the  law-making  power  ;  so  a  treaty  may  supersede  a  prior  act 
of  Congress,^  and  an  act  of  Congress  may  supersede  a  prior 

Chinese  upon  street  improvements  or  502.    See   also  Carneal  v.  Banks,  lo 

public  works,  but  permitting  it  to  other  Wheat.   (U.  S.)    189;    Hughes  v.  Ed- 

aliens,  was  declared  void  as  in  conflict  wards,  9  Wheat.  (U.  S.)  489. 
with  the  treaty  with  Ckina,  which,  un-        The  treaty  between  the  United  States^ 

til  abrogated  by  law  of  Congress,  is  the  and  Wiirtemhurg  provided  that  <*  The 

supreme  law  of  the  land,  the  constitu-  citizens  or  subjects  of  each  of  the  con- 

tion  or  laws  of  any  state  to  the  contrary  tracting  parties,  shall  have  power  to 

notwithstanding.     Baker  v,  Portland,  dispose  of  their  personal  property  with- 

5  Sawy,  (U.  S.)  566.  in  the  state  of  the  other  by  testament. 

Treaties  Removing  Property  DlaabU-  donation,  or  otherwise,  and  their  heirs, 
Itles  of  Aliens.  —  A  treaty  stipulation  legatees,  and  donees,  being  citizens  or 
may  be  effectual  to  protect  the  land  of  subjects  of  the  other  contracting  party,, 
an  alien  from  forfeiture  by  escheat,  by  shall  succeed  to  their  said  personal 
the  laws  of  the  state.  See  Orr  t\  property  and  may  take  possession  there- 
Hodgson,  4  Wheat.  (U.  S.)  453;  Hau-  of,  either  by  themselves  or  by  others 
enstein  t;.  Lynham,  100  U.  S.  483;  In  acting  for  them,  and  dispose  of  the  same 
re  Parrott,  i  Fed.  Rep.  502;  Kull  v,  at  their  pleasure,  paying  such  duties  as 
Kull,  37  Hun  (N.  Y.)  476.  In  this  last  the  inhabitants  of  the  country  where 
case,  bv  a  treaty,  non-resident  aliens  the  property  lies  shall  be  liable  to  pay 
were  allowed  privileges  in  respect  to  in  like  cases."  This  was  ^eld  not  to 
property,  which  were  denied  them  regulate  the  testamentary  dispositions 
under  a  law  of  the  State  of  Netv  Tork,  of  citizens  or  subjects  of  the  contracting 
The  treaty  was  held  controlling.  powers  in  reference  to  property  within 

In  Hauenstein  v,  Lynham,  100  U.  S.  the  country  of  their  origin  or  citizen- 
483,  which  was  an  action  by  citizens  and  ship.  Frederickson  v,  Louisiana,  23 
residents  of  Stvitxeriana,  heirs  of  an  How.  (U.S.)  445. 
alien  who  died  in  Virginia,  leaving  1.  The  Cherokee  Tobacco,  11  Wall, 
property  which  had  been  adjudged  to  (U.  S.)  616;  Foster  v.  Neilson,  2  Pet 
have  escheated  to  the  state,  to  recover  (U.  S.)  314;  U.  S.  v.  Schooner  Peggy, 
the  proceeds  of  said  property,  the  courts  i  Cranch  (U.  S.)  103;  Thingvalla  One 
of  Virginia  held  that,  b^  the  laws  of  v,  U.  S.,  24  Ct.  of  CI.  255;  Scott  v, 
Virginia^  the  proceeds  of  the  property  Sanford,  19  How.  (U.  S.)  629;  In  re 
sought  to  be  recovered,  belonged  to  the  Ah  Lung,  18  Fed.  Rep.  28;  u.  S.  v. 
state;  but  the  judgment  was  reversed  Tobacco  Factory,  i  Dill.  (U.  S.)  265; 
by  the  Supreme  Court  of  the  United  Mitchel  v.  U.  S.,  9  Pet.  (U.  S.)  711; 
States  J  on  the  ground  that  the  laws  of  U.  S.  v,  Payne,  8  Fed.  Rep.  883. 
Virginia  were  in  conflict  with  a  treaty  A  treaty,  assuming  it  to  be  made 
of  the  United  States  with  the  Swiss  conformably  to  the  constitution  in  sub- 
Confederation,  stance  and  form,  has  the  effect,  under 

In  Chirac  v,  Chirac,  2  Wheat.  (U.  the  general  doctrine  that  ^^  leges  fes- 
S.)  259,  the  supreme  court  held  that  a  terious  priores  contrarias  abrogate  of 
treaty  with  France  gave  to  the  citizens  repealing  all  preexisting  federal  laws  in 
ofthatcountry  the  right  to  purchase  and  conflict  with  it,  whether  unwritten,  as 
hold  land  in  the  United  States,  and  laws  of  nations  or  admiralty,  or  written, 
that  it  removed  the  incapacity  of  alien-  as  legislative  statutes.  Copyright  Con- 
age  and  placed  the  parties  in  precisely  vention  with  Great  Britain,  6  App.- 
the  same  situation  as  if  they  had  been  Atty.  Gen'l  291. 

citizens  of  the    United  States,      The        In  Whitney  v.  Robertson,  124  U.  S. 

state  law  was  hardly  adverted  to,  and  195,  Field,  J.,  said  :  **  Both  are  declared 

seems  not  to  have  been  considered  a  by  that  instrument  to  be  the  supreme 

factor  of  any  importance  in  this  view  law  of  the  land,  and  no  superior  efficacy 

of  the  case.   In  re  Parrott,  i  Fed.  Rep.  is  given  to  either  over  the  other.  When 
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treaty.^  But  in  cases  of  apparent  conflict,  courts  will  endeavor 
to  so  construe  them  as  to  reconcile  any  inconsistency,  and  will 
not  impute  to  Congress  an  intent  to  violate  a  treaty,  unless  such 

the  two  relate  to  the  same  suhject,  the  which  operates  to  annul,  or  operates  in 
courts  will  always  endeavor  to  construe  disregard  of,  the  provisions  of  a  treaty? 
them  so  as  to  give  effect  to  both,  if  that  If  it  does  either  or  both,  then  it  seems 
can  t>e  done  without  violating  the  Ian-  to  me  within  the  constitutional  power 
guage  of  either;  but  if  the  two  are  incon-  of  Congress,  and  to  be  binding  and  con- 
sistent, the  one  last  in  date  will  control  elusive. 

the  other,  provided  always  the  sUpula-  In  the  Head  Money  Cases,  xi3  U.  S. 

tion  of  the  treaty  on  the  subject  is  self-  58€>,  where  it  was  objected  that  an  act 

executing."  of  Congress  violated  the  provision  con- 

1.  Taylor  v,  Morton,  2  Curt.  (U.  S.)  tained  m  a  treaty  with  a  foreign  nation, 

454;   The  Clinton   Bridge,   i    Woolw.  the  court  held  that  the  provisions  of 

<U.  S.)  155;  North  German  Lloyd  S.  the  skct  must  prevail  in  all  the  courts  of 

S.   Co.  V.  Hedden,  43  Fed.  Rep.  17;  the  country,  and  said:  **So  far  as  a 

Williams  v.  The  Welhaven,  55  Fed.  treaty  made  by  the  United  States  with 

Rep.    80;     Webster    v,    Reid,    Morr.  any  foreign  nation  can  be  the  subject 

(Iowa)   467;    Howell    v.   Fountain,  3  of  judicial  cognizance  in  the  courts  of 

Ga.  176;  46  Am.  Dec.  417.  this  country,  it  is  subject  to  such  acts 

The    treaty    of   1832    between    the  as  Congress  may  pass  for  its  enforce- 

United  States  and   Jxussia,  provided  ment,  modification,  or  repeal." 

that  no  higher  duties  should  be  imposed  Chinese  Exclusion  Acts. — In   F  o  n  g 

on   the   importation  into  the    United  Yue  Ting  v,  U.  S.,  149  U.  S.  698,  de- 

States  of  any  article  of   produce  or  daring  the  validity  of  the  Gea^  law, 

manufacture  of  Russia^  than  were  or  approved  May   5tn,  1892,  Mr.  Justice 

should  be  payable  on  the  like  article,  if  Gray  said  :  **  In  our  jurisprudence  it  is 

produced  or  manufactured  by  any  other  well  settled  that  the  provisions  of  an 

foreign  country.    In    185  i.  Congress  act  of  Congress,  passed  in  the  exercise 

passed  a  law  imposing  a  duty  on  unman-  of  its  constitutional  authority,  on  this, 

ufactured  Russia  hemp.     In  declaring  as  on  any  other  subject,  if  clear  and 

this  legislation  to  be  a  declaration  of  explicit,  must  be  upheld  by  the  courts. 

Congress,  that   the    provision  of   the  even  in  contravention  of  expressed  stip- 

treaty  should  no  longer  operate  as  the  ulations  in  an  earlier  treaty." 

law  of  the  land  in  respect  to  Russia  In  Chae  Chan  Ping  v.  U.  S.,  130  U. 

hemp,  in  Ropes  v.  Clinch,  8  Blatchf.  S.  600,  the  Supreme  Court  of  the  Unit* 

CU.  S.)  309,  Woodruff,  J.,  said  :  "  I  un-  ed  States  held  that  the  validity  of  the 

derstand  it  to  be  conceded,  and,  if  it  be  Chinese  Exclusion  Act  of  188S  was  not 

not,  I  should  be  constrained  to  hold,  affected  by  the  fact  that  the  act  was 

that  the  legislative  department  of  this  a   violation  of  existing    treaties  with 

government    may    pass    any    law  it  China,  Commenting  upon  the  previous 

pleases    (if  it  is   otherwise    constitu-  decisions  of  the  treaties,  Field,  J.,  said : 

tional),  notwithstanding  it  conflicts,  and  "The  treaties  were  of  no  greater  legal 

notwithstanding    to  whatever  degree,  obligation  than   the   act  of  Congress, 

greater  or  less,  it  conflicts,  with  an  ex-  By  the  constitution,  laws  made  in  pur- 

isting    treaty    with  a  foreign    nation,  suance  thereof,  and  treaties  made  under 

Such  legislation  is  not  to  bne  imputed  the  authority  of  the  United  States,  are 

to  the  government  upon  any  doubtful  both  declared  to  be  the  supreme  law  "of 

ground.     Every   presumption  is  to  be  the  land,  and  no  paramount  authority 

indulged  against  such  legislation,  but  I  is  given  to  one  over  the  other.  A  treaty, 

speak  now  of  the  question  of  power —  it  is  true,  is  in  its  nature  a  contract 

that  it  is  in  the  power  of  the  legislative  between  nations,  and   is  often  merely 

department  of  this  government  to  en-  promissory  in  its  character,  requiring 

act  such  laws  as  they  please  (otherwise  legislation  to  carry  its  stipulations  into 

consistent  with  the  constitution  itselO*  effect.     Such  legislation  will  be  open 

and  to  give  to  those  laws  efliciency  and  to  future  repeal  or  amendment.     If  the 

force.    ...    If,   then.  Congress,  by  treaty  operates  by  its  own  force,  and 

legislation   inconsistent  with  a  treaty,  relates  to  a  subject  within  the  power  of 

creates  a  rule  of  conduct  for  its  citizens.  Congress,  it  can  be  deemed  in  that  par- 

a  rule  for  the  guidance  of  its  courts,  the  ticular  only  the  equivalent  of  a  legisla- 

ooly  question  is— has.it  enacted  a  law  tive  act,  to  be  repealed  or  modified  at 
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intent  is  unmistakable.^  So  an  act  of  Congress  will  not  be  given 
a  retrospective  effect  when  to  do  so  would  violate  any  treaty 
obligation,  if  such  a  construction  can  be  avoided.^ 

V.  TBEATIB8  WITH  INDIAH  TBIBE8. — (See  INDIANS,  vol.  lO,  p.  444.) 

VI  EXTSABITIOH  TBEATIE8. — (See  EXTRADITION,  vol.  7,  pp. 
599,  616.) 

Vn.  COMKEBCIAL  TBEATIE8. — Every  nation  may  make  such  com- 
mercial treaties  as  it  thinks  proper,  provided  they  do  not  inter- 
fere  with  the  perfect  rights  of  others.  A  state  may  enter  into  a 
treaty  by  which  it  grants  special  or  exclusive  privileges  to  others.* 
When  such  privileges  have  been  granted  by  a  state,  it  may  not 
afterward  allow  like  privileges  to  others  contrary  to  the  purpose 
of  the  engagement.* 

A  stipulation  in  a  treaty,  that  in  the  imposition  of  duties  upon 
goods  imported  into  one  of  the  countries,  which  are  the  produce 
or  manufacture  of  the  other,  no  discrimination  shall  be  made 
against  them  in  favor  of  goods  of  like  character  imported  from 
any  other  country,  does  not  prevent  special  arrangements  with 
other  countries,  founded  upon  concessions  of  special  privileges.^ 

the   pleasure  of  Congress.    In  either  which  it  had  conceded  to  the  Haivaiian 

case,  the  last  expression  of  the   sov-  Islands  in  exchange  for  valuable  con- 

ereign  will  must  control.  See  also  Fos-  cessions.    The  first  article  of  the  treat/ 

ter  V,  Neilson,  3  Pet.  (U.  S.)  314;  Ed/e  with  Denmark  provided  that  the  con- 

V,  Robertson,  112  U.  S.  599;  Whitney  tracting  parties  should  not  grant  anj 

V,  Robertson,  134  U.  S.  190."  particular  favor  to  other  nations,  in  re- 

1.  Chew  Heong  i;.  U.  S.,  112  U.  S.  spect   to    commerce    and    navigation, 

536;  The  Cherokee  Tobacco,  11  Wall,  which  should  not  imme4iately  become 

(U.  S.)  616;  Taylor  v,  Morton,  3  Curt,  common  to  the  other  par^,  who  should 

(U.  S.)  454;  Ropes  v.  Clinch,  8  Blatchf.  enjoy   the  same  freely  if  the    conces- 

(U.  S.)  309;  In  re  Ah   Lung,  18  Fed.  sion  were  freely  made,  or  on  allowing 

Rep.  38;  in  re  Chin  A  On,  18  Fed.  the  same  compensation  if  the  concession 

Rep.  507 ;  In  re  Tung  Yeong,  19  Fed.  were  conditional.    The  fourth  article 

Rep.  185;   In  re  Low  Yam  Chow,  13  provided  that  no  higher  or  other  duties 

Fed.  Rep.  605 ;  In  re  Ho  King,  14  Fed.  should  be  imposed  by  either  party  on 

Repk  736.  the  importation  of  any  article  which  is 

8.  Chew  Heong  v.  U.S.,  112  U.S.  536.  its  produce  or  manufacture,  into  the 
In  this  case  the  provision  of  the  Chinese  country  of  the  other  party,  than  is  pay- 
Exclusion  Act  of  1883,  prescribing  the  able  on  like  articles,  being  the  produce 
certificate  which  should  be  produced  by  or  manufacture  of  any  other  fore^ 
a  Ohine«e  laborer  as  the  only  evidence  country.  Field,  J.,  said:  "  Those  stip- 
peitnissible  lo  estabHeh  his  right  to  re-  ulatlons,  even  if  conceded  to  be  self -ex- 
en  try,  is  held  not  to  be  applicable  to  ecuting  by  the  way  of  a  proviso  or  cx- 
'Chineee  laborers  wiio  resided  in  the  ception  to  the  general  law  imposing  the 
United  States  at  the  date  of  the  treaty  duties,  do  not  cover  concessions  like 
of  1880,  but  departed  before  May  6th,  those  made  to  the  Hawaiian  Islands 
1882,  the  date  of  the  passage  of  the  act.  for  a  valuable  consideration.  They 
See  also  Statutes,  vol.  33,  p.  448.  were   pledges  of  the  two  contracting 

8.  Vattel,  bk.  2,  ch.  2,  §  27 ;  i  Kenf  s  parties,  the  United  States  and  the  King 

Com.  35.  of  Denmark^  to  each  other,  that  in  the 

4.  Vattel,  bk.  2,  ch.  2,  §  31.  imposition  of  duties  on  goods  imported 

0.  In  Bartram  v,  Robinson,  122  U.  into  one  of  the  countries  whicfi  were 

S.  116,  it  was  contended,  under  such  a  the    produce    or    manufacture   of  the 

provision  in  a  treaty  between  the  United  other,  there  should  be  no  discrimination 

States  and   Denmark,   that    the    for-  against  them  in  favor  of  goods  of  like 

mer  was  required  to  extend  to  the  lat-  character    imported    from    any   other 

ter,    without  compensation,  privileges  country.     They  imposed  an  obligation 
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But  a  provision  of  this  kind  in  a  treaty  promissory  in  its  nature, 

is  addressed  to  the  political  and  not  the  judicial  department  of 
the  government,  and  the  courts  cannot  try  the  question  whether 
it  has  been  observed  or  not.^ 

Tm.  Tbeaties  07  Peace. — The  principles  applicable  to  treaties 
in  general,  are  applicable  to  treaties  of  peace.     Like  other  treaties, 

upon  both  countries  to  avoid  hostile  Bartram  v,  Robinson,  122  U.  S.  116, 
legislation  in  that  respect.  But  they  said  with  regard  to  the  special  favor 
were  not  intended  to  interfere  with  clause  of  the  treaty,  that  *'  It  was  never 
special  arrangements  with  other  coun-  designed  to  prevent  special  concessions 
tries  founded  upon  a  concession  of  upon  sufficient  considerations  touching 
special  privileges.  The  stipulations  the  importation  of  specific  articles  into 
were  mutual,  for  reciprocal  advantages,  the  country  of  the  other.  It  would  re- 
*  No  higher  or  other  duties '  were  to  be  quire  the  clearest  languagiOi  to/justify  a 
imposed  by  either  upon  the  goods  speci-  conclusion  that  our  government  in- 
iied  ;  but  if  any  particular  favor  should  tended  to  preclude  itself  from  such  en- 
be  granted  by  either  to  other  countries  gagements  with  other  countries,  which 
in  respect  to  commerce  or  navigation,  in  future  might  be  of  the  highest  impor- 
the  concession  was  to  become  common  tance  to  its  interests.'' 
to  the  other  party  upon  like  consider-  1.  Taylor  v,  Morton,  2  Curt.  (U."  S.) 
ation;  that  is,  it  was  to  be  enjoyed  freely  454;  North  German  Lloyd  S.  S.  Co.  v, 
if  the  concession  were  freely  made,  or  Hedden,  43  Fed.  Rep.  17. 
on  allowing  the  same  compensation,  if  When  it  is  claimed  that  unjust  dis- 
the  concession  were  conditional.  .  .  .  crimination  is  made  by  an  act  of  Con- 
If  the  exemption  is  deemed  a  *  partic-  gress,  no  question  can  arise,  for  the  act 
ular  favor '  in  respect  of  commerce  and  of  Congress  supersedes  any  provision  of 
navigation,  within  the  first  article  of  the  treaty.  So  in  Whitney  v.  Robert- 
that  treaty,  it  can  only  be  claimed  by  son,  124  U.  S.  190,  though  it  is  stated  in 
Denmark  upon  like  compensation  to  the  above  note  that  a  special  exemption 
the  United  Siatesy  allowed  to  the  Hawaiian  government  for 
In  Whitney  v,  Robertson,  124  U.  S.  valuable  and  special  concessions  did  not 
190,  a  similar  claim  was  made  under  a  justify  the  claims  under  the  treaty  with 
treaty  of  the  United  States  with  San  Denmark^  Field,  J.,  said:  "Independ- 
Z><7m f  11^;  certain  merchants  doing  busi-  ently  of  considerations  of  this  nature, 
ncss  in  the  city  of  New  York  imported  there  is  another  and  complete  answer  to 
a  large  quantity  of  sugars,  the  produce  the  pretensions  of  the  plaintiffs.  The 
and  manufacture  of  the  island  of  San  act  of  Congress  under  which  the  duties 
Domingo,  These  goods  were  similar  were  collected,  authorized  their  exac- 
in  kind  to  the  sugars  produced  in  the  tion.  It  is  of  general  application,  mak- 
Hawaiian  Islands^  which  are  admitted  ing  no  exception  in  favor  of  goods  of 
free  of  duty  under  the  treaty  with  the  any  country.  It  was  passed  after  the 
king  of  those  islands,  and  the  act  of  treaty  with  the  Dominican  Republic^ 
Congress  passed  to  carry  the  treaty  into  and  if  there  be  any  conflict  between  the 
effect.  They  were  duly  entered  at  the  stipulations  of  the  treaty  and  the  re- 
custom-house  at  the  port  of  New  York,  quirements  of  the  law,  the  latter  must 
the  plaintiffs  claiming,  that  by  a  treaty  control." 

with  the  Republic  of  .San  Z><?miff^<?,  the  And   in  Taylor  v,  Morton,  2  Curt, 

goods  should  be  admitted  on  the  same  (U.   S.)   454,   though  the  treaty  with 

terms;  that  is,  free  of  duty  as  similar  Russia  stipulated  that  no  higher  rate 

articles,  the  produce  and  manufacture  of  duties  should  be  imposed  on  goods 

of  the   Hawaiian   Islands,     The  de-  imported    from   Russia   than   on   like 

fendant,  who  was  at  the  time  collector  articles  imported  from  other  places,  the 

of  the  port,  refused  to  allow  this  claim,  question    whether    certain    species  of 

treated  the  goods  as  dutiable  articles,  hemp,  on  which  the  duty  of  $25  per 

under  the  act  of  Congress,  and  exacted  ton  was  imposed  by  an  act  of  Congress, 

duties  on  them.     Plaintiff  paid  under  was    like    Russian    hemp  within    the 

protest  the  duties  exacted,  and  brought  meaning  of  the  trea^,  was  not  for  the 

an  action  to  recover  the  amount.  Field,  courts  to  decide.    This  was  a  question 

J.,  affirming  the  doctrine  as  stated  in  for  Congress,  not  for  the  courts. 

649 


Ttmtim  of  PMM.  TREA  TIES.  TrmOm  of  Pwm. 

they  are  to  be  made  by  the  power  authorized  by  the  fundamental 
law  of  the  nation.* 

It  is  a  settled  principle  of  international  law,  that  the  sovereign 
in  whose  name  a  war  has  been  prosecuted,  cannot  justly  make 
peace  without  including  his  ally ;  and  when  the  treaty  is  concluded 
by  the  principal,  it  is  not  further  obligatory  on  the  allies  than 
they  are  willing  to  accede  to,  unless  they  have  given  him  full 
power  to  treat  for  them.*  A  treaty  of  peace  becomes  obligatory 
upon  the  contracting  parties  from  the  moment  of  its  conclusion, 
which  is  from  the  day  it  is  signed,  unless  a  particular  time  is  spec- 
ified,* but  not  upon  the  subjects  until  they  are  duly  notified. 
When  subjects  of  the  contracting  parties,  in  ignorance  of  the 
conclusion  of  the  treaty,  have  continued  acts  of  hostility,  it  is  the 
duty  of  their  government  to  make  prompt  restitution  of  things 
captured.^  But  it  is  held  that  the  individuals  are  not  liable  civ- 
illy or  criminally  for  injuries  caused  by  their  acts  of  hostility, 
continued  after  the  date  of  peace,  when  in  ignorance  of  it.*  A 
capture  before  the  time  fixed  for  cessation  of  hostilities,  but  with 
knowledge  of  the  conclusion  of  the  treaty  of  peace,  is  void.* 

In  order  to  effect  a  treaty  of  peace,  the  public  domain  and 
property  may  be  alienated.''^  So,  also,  individual  rights  acquired 
by  war  and  the  vested  rights  of  citizens  may  be  sacrificed,  mak- 
ing, of  course,  just  compensation  therefor.® 

When  a  cession  of  territory  is  made  by  a  treaty  of  peace, 
the  national  character  of  the  territory  ceded  remains  as  before 
until  actually  transferred  ;  •  and  until  changed  by  the  new  sov- 
ereign, the  laws  and  customs  in  force  at  the  time  of  the  cession 
continue.*®    A  change  of  law  may  be  effected  by  a  mere  declara- 

1.  Woolsejr    International    Law,   §(        But  it  is  also  held  by  some  writers 
1^3*  ^59*  ^^^^  ^^6  person  who  has  caused  the  in- 

2.  Vattel,p.  437;  I  Kent'sCom.,  p.  i66.    jury  may  be  held   liable  in  damages 
Allies  may  make  each  his  own  peace    immediately,  and  that  it  is  the  duty  of 

and  obtain  special  concessions,  but  they  his  government  to  idemnify  him.    See 

are  bound  in  good  faith  to  act  together,  i  Kent's  Com.,  p.  170 ;  Woolsey  Inter- 

and  to  secure  one  another,  as  far  as  national  Law,  ^  162. 

possible,  against  a  power  which  may  6.  Woolsey  International  Law,  §  162; 

be  stronger  than  any  of  them  separately,  i  Kent's  Com.,  p.  173;  Schooner  Sophie, 

Woolsey  International  Law,  ^  159.  6  C.  Rob.  138. 

8.  See  supray  this  title,  When  Trea-  7.  i  Kent's  Com.,  p.  166 ;   Vattel,  bk. 

ties  Take  Effect;  Vattel,  bk.  4,  ch.  3;  i,  ch.  so,  §  244. 

U.  S.  V.  Reynes,  9  How.  (U.  S.)  127.  8.  Grotius,  bk.  3,  ch.  20,  §  7;  Ware  v, 

4.  Vattel,  bk.  4,  ch.  3,  §  24.  Hylton,  3  Dall.  (U.  S.)  245;  U.  S.  v. 

0.  Grot.,  bk.  3,  ch.  21,  §  5.  Schooner  Peggy,  i  Cranch  (U.  S.)  103; 

In  the  case  of  The  Mentor,  i  C.  Rob.  Meade  v,  U.  S.,  2  Ct  of  CI.  224. 

179,  where  a  vessel  was  taken  by  Brit-  9.  i  Kent's  Com.,  p.  178;  The  Fama, 

Ish  ships  in  1783,  after  the  cessation  of  5  C.  Rob.  106. 

hostilities,  but    before    that    fact  had  10.  Strother  v.  Lucas,  12  Pet  (U.  S.) 

come  to  the  knowledge  of  either  of  the  410;  Mitchel  v.  U.  S.,  9  Pet  (U.  S.) 

parties,  an  American  owner  was  denied  734;    Campbell  v.  Hall,   Cowp.  209; 

redress  in   the    British    admiralty  Lofft  6^5;  Blankard  v.  Galdy,  Salk.4ix. 

against  the  immediate   author  of  the  The  laws,  whether  in  writing  or  evi- 

injury.     And  subsequently,  relief  was  denced  by  the  usage  and  customs  of  the 

also    denied    against    the    admiral    in  conquered  or  ceded  country,  continue 

charge  of  the  fleet.  in  force  until  altered  by  the  new  aov* 
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tion  of  the  sovereign  power,  without  formal  act  of  the  legislature.* 
The  inhabitants  of  the  ceded  territory  change  their  allegiance, 
and  their  relation  to  their  foreign  sovereign  is  dissolved ;  but 
their  relation  to  each  other  and  their  rights  of  property,  not  taken 
from  them  by  the  conqueror  by  right  of  conquest,  cession,  or  by 
new  laws,  remain  undisturbed.* 

IX.  Validitt  07  Tbsaties— How  Betebmhted. — It  is  not  within 

the  province  of  courts  of  law  to  declare  that  a  particular  treaty 
is  not  binding  on  one  party  because  violated  by  the  other,  but 
this  question  is  to  be  decided  by  the  political  department  of  the 
government,  in  its  discretion.*  But  whether  a  treaty  is  inconsist- 
ent with  the  fundamental  law,  as  whether  the  treaty  made 
under  the  authority  of  the  United  States  is  in  conflict  with  the 

ereign.     Strother    v,    Lucas,    12    Pet.  habit  them,  would  be  necessarilj  under- 

(U.  S.)  436.  stood  to  pass  the  sovereigntjr  only  and 

1.  Jephson  v,  Riera,  3  Knapp  151;  not  to  interfere  with  private  property." 

Canal  Appraisers  v.  People,  17  Wend.  By  virtue  of  the  grant  of  lands  in 

(N.  Y.)  587;  Mitchel  v.  U.  S.,  9  Pet.  Florida,  by  the  Spanish  governor,  to 

(  U.  S.)  748.  Indians,  the  lands  were  separated  from 

The  sovereign  power  has  the  legisla-  the  royal  dominion,  and  became  prt- 

tive  power  over  the  ceded  territory;  but  vate  property,  which  was  not  ceded  to 

he  may  preclude  himself  from  the  ex-  the   United  States  by  the  treaty  with 

ercise  of  that  authority  by  a  proclama-  Spain,     Delassus  v.  U.  S.,  9  Pet.  (U. 

tion   that    he    has    commissioned   the  S.)   117;  U.  S.  v.   Fernandez,  10  Pet. 

governor  to  call  an  assembly  of  the  (U.  S.)  304. 

people  for  the  purpose  of  enacting  laws.  The  sovereign  power  acquiring  terri- 

Campbell  v.  Hall,  Cowp.  204.  torial  land  bv  cession,  may  make  such 

3.  The  Fama,  5  C.  Rob.  106,  per  Sir  provision  with  reference  to  the  title  to 

Wm.  Scott;  Johnson   v.   Mcintosh,  8  lands  therein,  as  it  may  think  proper. 

Wheat.  (U.  S.)  589;  New  Orleans  v.  So,  by  an  act  of  3d  of  March,  1803, 

U.  S.,  10  Pet.  (U.  S.)  720;  Leitensdor-  Congress  modified  the  validity  of  grants 

fer  V,  Webb,  20  How.  (U.  S.)  176;  U.  made  therein  prior  to  the  treaty  of  ces- 

S.  V,  Repentigny,  5  Wall.  (U.  S.)  211 :  sion,  by  imposing  a  positive  necessitv 

Wilcox  v.  Wilcox,  2  Low.  Can.  Jur.  i.  upon  the  proprietors  to  record   such 

In  U.  S.  V.  Percheman,  7Pet.  (U.S.)  grants,   and   made  expressly   void   all 

87,  in  reference  to  the  treaty  between  rights  claimed,  if  the  duty  so  imposed 

the   United   States  and  Spain,  which  was  not  complied  with.     Harcourt  v. 

stipulated  that ''  His  Catholic  Majestv  Gaillard,  12  Wheat.  (U.  S.)  528. 

cedes   to    the    United  States,  in    full  8.  Taylor  v,  Morton,  2  Curt.  (U.  S.) 

property  and  sovereignty,  all  the  terri-  454. 

tories  which  belonged  to  him  situated  By  an  Act  of  July  7th,  1798,  Congress 
eastward  of  the  Mississippi,  by  the  declared  that  the  treaties  with  France 
name  of  Bast  and  West  Florida,  ^^lt-  were  no  longer  obligatory  on  the  United 
shall,  C.  J„  said  :  *' A  cession  of  terri-  States^  as  thev  had  been  repeatedly  vio- 
tory  is  never  understood  to  be  a  cession  lated  by  the  f'rench  government, 
of  the  property  belonging  to  its  inhab-  In  Jones  v.  Walker,  2  Paine  (U.  S.) 
itants.  The  king  cedes  that  only  696,  Jay,  C.  J.,  construes  validity  as  ap- 
which  belongs  to  him.  Lands  he  had  pliecf  to  treaties  as  admitting  of  two 
previously  granted  are  not  his  to  cede,  descriptions,  necessary  and  voluntary. 
Neither  party  could  so  understand  the  He  says  :  **  By  necessary  validity,  I 
cession.  Neither  party  could  consider  mean  that  which  results  n-om  the  trea- 
itself  as  attempting  a  wrong  to  individ-  ty's  having  been  made  by  persons  au- 
uals  condemned  by  the  practice  of  the  thorized  by,  and  for  purposes  consistent 
whole  civilized  world.  The  cession  of  with,  the  constitution.  To  this  kind  of 
a  territory  by  its  name  from  one  sover-  validity  all  such  questions  as  these  re- 
eign  to  another  conveying  the  com-  late,  viz. :  Has  the  treaty  been  made 
pound  idea  of  surrendering  at  the  same  and  ratified  by  the  president,  by  the  ad- 
time  the  lands  and  the  people  who  in-  vice  and  consent  of  three-fourths  of  the 
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constitution,  is  a  question  for  judicial  cognizance  ;  and  when  the 
conflict  is  unavoidable,  courts  must  declare  the  treaty,  so  far  as 
concerns  its  effect  as  a  municipal  law,  null  and  void.^ 

The  courts  of  the  United  States  cannot  inquire  into  the  com- 
petency of  the  parties,  contracting  for  any  foreign  nation  or  power, 
to  make  the  treaty.  This  question  addresses  itself  to  the  polit- 
ical department  of  the  government  whose  action  is  conclusive 
upon  such  inquiry.* 

X.  ExTiHCTiOH  07  Tbeaty  Obu&atioh — 1.  Violations ;  Abrogation. 
— A  treaty  is  violated  by  proceedings  on  the  part  of  one  of  the 
contracting  parties,  which  are  inconsistent  with  its  purpose,  or 
by  an  intentional  breach  of  one  or  more  of  its  articles.  When  so 
violated  by  one  of  the  parties,  it  is  not  void,  but  voidable  only  at 
the  option  of  the  injured  party,  who  alone  mav  deem  it  annulled 
and  demand  redress,  or  require  its  observance.'    As  between  the 

senators  present  ?   Is  it  temporary,  and  the  title  specially  set  up  by  either  partjr 

has  it  expired  ?    Is  it  perpetual  ?     Has  under  the  treaty,  the  supreme  court  has 

it  been  dissolved  by  mutual  agreement?  jurisdiction  to  ascertain  that  title,  and 

Has  it  been  annulled  and  declared  to  determine  its  legal  validity,  and  is  not 

be  void  by  the  nation,  or  by  those  to  confined  to  the  abstract  construction  of 

whom  the  nation  has  committed   that  the  treaty  itself.     Martin  v.  Hunter,  i 

power  ?    Does  it  contain  articles  repug-  Wheat,  (u.  S.)  358. 

nant  to  the  constitution  }    Are  those  3.  Maiden  v.  Ingersoll,  6  Mich.  3761 

articles  void  ?     Do  they  vitiate  the  In  Fellows  v.  Blacksmith,  19  How. 

whole  treaty.?  etc.,  etc.    By  voluntary  (U.  S.)  366,  Nelson, }.,  said:  "A  treaty, 

validity,  I  mean  that  validity  which  a  after  being  executed  and  ratified  bj 

treaty,  become  voidable  by  reason  of  the  proper  authorities  of  the  govem- 

violations,  afterwards  continues  to  re-  ment,  becomes  the  supreme  law  of  the 

tain  by  the  silent  volition  and  acquies-  land,  and  the  courts  can  no  more  go 

cence  of  the  nation.    I  call  it  voluntary,  behind  it  for  the  purpose  of  annulling 

because  it  entirely  depends  on  the  will  its  effect  in  operation  then  they  can 

of  the  nation,  either  to  let  it  continue  behind  an  act  of  Congress." 

to  operate,  or  to  annul  and  extinguish  In  Doe  v,  Braden,  16  How.  (U.  S.) 

it."  635,  Taney,  C.  J.,  said  that  a  treaty  made 

1.  Doe  V,  Braden,  16  How.  (U.  S.)  by  the  president  with  the  approval  of 

635 1    Whitney  v.  Robertson,  124   U.  the  Senate  is  the  supreme  law  of  the 

S.  195.  land,  and  courts  have,  no  right  to  an- 

In  Ware  v,  Hylton,  3  Dall.(U.  S.)  237,  nul  or  disregard  any  of  its  provisions, 

Chase,  J.,  said  :  "  It  is  the  declared  duty  unless  they  violate  the  constitution  of 

of  the  state  judges,  to  determine  any  the  United  States,    It  would  be  im- 

constitution,  or  laws  of  any  state,  con-  possible  for  the  executive   department 

trary  to  that  treaty,  or  any  other,  made  of  the  government  to  conduct   our 

under    the    authority    of   the    United  foreign  relations  with  any  ad>'antage 

States,  null  and  void.     National  or  fed-  to  the  country,  and  to  fulfill  the  duties 

eral  judges  are  bound  by  duty  and  oath  which  the  constitution   has  imposed 

to  the  same  conduct.*'                                <  upon  it,  if  every  court  in  the  country 

In  Cherokee  Tobacco  v.  U.  S.,  it  was  authorized  to  inquire  and  decide 

Wall.  (U.  S.)6i6,  Swayne,J.,  said  :  "  A  whether  the  person  who  ratified  the 

treaty  cannot  change  the  constitution,  treaty  in  behalf  of  the  foreign  nation 

or  be  held  valid,  if  it  be  in   violation  of  had  power  by  its  constitution  and  laws 

that  instrument.    This  results  from  the  to  make  the  engagement  into  which  it 

nature  and  fundamental  principles  of  entered, 

our  government."  8.  Grotius,  lib.  3,  ch.  19,  §  14;  Vattel 

If  the  validity  or  construction  of  a  450;  Woolsey  Int.  Law,  ^  112;  i  Kenfs 

treaty  of  the  United  States  is  drawn  in  Com.  175 ;  Cushing  v.  U.  S.,  22  Ct  of 

question  in  a  state  court,  and  the  deci-  CI.  i ;  In  re  Thomas,  12  Blatchf.  (U. 

sion  is  against  its  validity,  or  against  S.)  370. 

652 


of  Tiwty  Obligatio&.     TREA  TIES.  'ndatimi ;  Atoogfttio&. 

contracting  parties,  questions  as  to  the  violation  of  treaties  are 
not  cognizable  by  the  courts  of  law.* 

The  power  to  abrogate  or  modify  a  treaty  does  not  rest  exclu- 
sively in  the  hands  of  the  President  and  Senate  of  the  United 
States,  but  Congress,  in  the  exercise  of  the  law-making  and  law- 
repealing  power,  may  render  a  treaty  of  no  effect.*  And  the 
courts  have  no  right  to  inquire  into  the  wisdom  of  such  action  of 
the  legislative  department  of  the  government.'  So,  whether  a 
particular  law  violates  a  treaty  obligation  is  not  a  question  for 
judicial  cognizance,  and  the  courts  cannot  declare  it  void  on  that 
ground.  This  question  addresses  itself  to  the  political  depart- 
ment of  the  government,  and  must  be  settled  by  international 
negotiation.^  * 

1.  The  Nabob  of  Arcot's  Case,  4  fore  it  shall  be  abrogated,  when  such  a 
Bro.  Ch.  180;  3  Ves.  Jr.  56.  notice  was  provided  for;  or  if  the  terms 

In  Taylor  v,  Morton,  2  Curt.  (U.  S.)  of  the  treaty  require  no  such  notice, 
454,  this  subject  was  elaborately  con-  they  may  do  it  by  the  formal  abroga- 
sidered  by  Mr.  Justice  Curtis,  and  he  tion  of  the  treaty  at  once  by  express 
held  that  whether  a  treaty  with  a  for-  terms ;  and  even  where  there  is  a  pro- 
etgn  sovereign  had  been  violated  by  vision  for  the  notice,  the  government  of 
him ;  whether  the  consideration  of  a  the  United  States  may  disregard  even 
particular  stipulation  in  a  treaty  had  that  and  declare  that  the  treaty  shall 
been  voluntarily  withdrawn  by  one  be  from  and  after  its  date  at  an  end, 
party  so  that  it  was  no  longer  obliga-  and  meet  the  consequences  of  the  re- 
tory  on  the  other ;  whether  the  views  and  sponsibility  for  a  breach  of  faith  with  a 
acts  of  a  foreign  sovereign  had  given  foreign  government.  Ropes  v.  Clinch, 
just  occasion  to  the  legislative  depart-  8  Blatchf.  (U.  S.)  304. 
meni  of  our  government  to  withhold  Congress  may  abrogate  a  treaty  in 
the  execution  of  a  promise  contained  in  the  exercise  of  the  power  to  declare 
a  treaty  or  to  act  in  direct  contraven-  war,  conferred  on  it  by  the  constitu- 
tion of  such  promise,  were  not  judicial  tion.  U.  S.  Const.,  art.  i,  §  8,  par.  11. 
questions;  that  the  power  to  determine  In  Taylor  v,  Morton,  2  Curt.  (U. 
these  matters  had  not  been  confided  to  S.)  454,  Curtis,  J.,  said:  *'  I  think  it  is 
the  judiciary,  which  has  no  suitable  impossible  to  maintain  that,  under  our 
means  to  exercise  it,  but  to  the  execu-  constitution,  the  President  and  Senate 
tive  and  legislative  departments  of  our  exclusively,  possess  the  power  to  mod- 
government,  and  that  they  belonged  to  ify  or  repeal  a  law  found  in  a  treaty, 
diplomacy  and  legislation  and  not  to  If  this  were  so,  inasmuch  as  they  can 
the  administration  of  the  laws.  See  change  or  abrogate  one  treaty,  only  by 
Whitney  v.  Robertson,  124  U.  S.  195.  making  another  inconsistent  with  the 

The  supreme  court  cannot  set  itself  first,   the  government    of  the    United 

up  as  the  instrumentality  for  enforcing  States  could  not  act  at  all,  to  that  ef- 

the  provisions  of  a  treaty  with  a  foreign  feet,  without  the  consent  of  some 

nation,  which  the  government  of  the  foreign  government;  for  no  new  treaty. 

United  States  as  a  sovereign   power  affecting,  in  any  manner,  one  already 

chooses  to  disregard.    Botiller  v.  Do-  in  existence,  can  be  made  without  the 

mingues,    130    U.   S.   238,   reversing  concurrence  of  two   parties,  one  of 

(Cal.  1887)  13  Pac.  Rep.  685.  whom    must   be  a   foreign   sovereign. 

2.  See  supra,  this  title.  Effect  and  That  the  constitution  was  designed  to 
Operation,  place  our  country  in  this  helpless  con- 

With  regard  to  this  power  of  Con-  dition,   is   a  supposition   wholly  inad* 

gress,  it  has  been  said  that  there  are  missible." 

three  modes  in  which   Congress  may  S.  Chae  Chan  Ping  v,   U.  S.,  130  U. 

practicably,  yet    efficiently,  annul   or  S.  581. 

destroy  the  operative  effect  of  any  trea-  4.  Edye  v,  Robertson,  112  U.  S.  580; 

ty  with  a  foreign  country.    They  may  Georgia  v,  Stanton,  6  Wall.  (U.  S.)  50; 

do  it  by  giving  the  notice  which  the  In  re  Ah  Lung,  18  Fed.  Rep.  28;    The 

treaty  contemplates  shall  be  given  be-  Cherokee  Tobacco,  11   Wall.   (U.  S.) 
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2.  DiflBolution. — In  general,  treaties  are  dissolved  in  like  manner 
as  other  contracts,  as  by  the  expiration  of  the  time  for  which  they 
were  made,  or  by  the  mutual  consent  of  the  parties.*  There  may 
be  such  a  change  of  circumstances  as  to  justify  the  dissolution  of 
a  treaty.*  But  treaties  are  not,  as  a  rule,  extinguished  ipso  facto 
by  war  between  the  contracting  parties.  Where  they  contem- 
plate a  permanent  arrangement  of  territorial  and  other  national 
rights,  the  event  of  the  war  does  not  extinguish  them,  but  they  are 
at  most  only  suspended  while  it  lasts,  and  unless  they  are  waived 
by  the  parties,  or  new  and  repugnant  stipulations  are  made,  they 
revive  in  their  operation  at  the  return  of  peace.* 

6i6;  The  Amiable* Isabella,  6  Wheat,  much  it  may  seem  to  conflict  with  the 
(U.  S.)  I ;  Gushing  v.  U.  S.,  22  Ct.  of  stipulations' of  the  treaty.  Whether  a 
CI.  II.  See  also  dissenting' oipimonti  in  treaty  has  been  violated  by  our  legisla- 
Cherokee  Nation  v,  Georgia,  5  Pet.  (  U.  tion,  so  as  to  be  the  prop)er  occasion  of 
S.)  I.  In  the  Clinton  Bridge,  i  Woolw.  complaint  by  the  foreign  government, 
<U.  S.)  1 55»  Miller,  J.,  referring  *o  prior  is  not  a  judicial  question.  To  the 
treaties,  said :  **  We  are  of  opinion  that  courts  it  is  simply  the  case  of  conflict- 
whatever  obligation  they  maj'  have  ing  laws,  the  last  modifying  or  super- 
imposed upon  our  government,  the  seding  the  earlier." 
courts  possess  no  power  to  declare  a  1.  Vattel,  p.  125.  See  Contracts, 
statute    passed   by   Congress    and  ap-  vol.  3,  p.  889. 

proved  by  the  President,  void,  because  2.  Hooper  v.  U.  S.,  22  Ct.  of  CI.  40S. 
it  may  violate  such  obligations.  So  a**  treaty  may  be  extinguished 
Questions  of  this  class  are  interna*  when  a  state  of  things,  which  was  the 
tional  questions,  and  are  to  be  settled  basis  of  the  treaty  and  one  of  its  tacit 
between  the  foreign  nations  interested  conditions,  no  longer  exists.  In  roost 
in  the  treaties  and  the  political  depart-  of  the  old  treaties  were  inserted  the 
ment  of  our  government.  When  those  clausula  rebus  sic  stantibus  by  which 
departments  declare  a  treatj'  abrogated,  the  treaty  might  be  construed  as  abro- 
annulled,  or  modified,  it  is  not  for  the  gated  when  material  circumstances  on 
judicial  branch  of  the  government  to  which  it  rested  changed.  To  work  this 
set  it  up,  and  assert  its  continued  obli-  effect,  it  is  not  necessary  that  the  facts 
gation.  If  the  court  could  do  this,  it  alleged  to  have  changed  should  be  ma- 
could  annul  declarations  of  war,  sus-  terial  conditions.  It  is  enough  if  they 
pend  the  levy  of  armies,  and  become  a  were  strong  inducements  to  the  party 
great  international  arbiter,  instead  of  asking  abrogation.  **The  maxim 
a  court  of  justice  for  the  administration  *  Conventio  omnis  intelligitur  rebus 
of  the  laws  of  the  United  States^  sic  stantibus  *  is  held  to  apply  to  all 
In  Re  Ah  Lung,  18  Fed.  Rep.  29,  cases  in  which  the  reason  for  a  treaty 
where  it  was  contended  that  the  Chi-  has  failed,  or  there  has  been  such  a 
nese  Exclusion  Act  of  1882  was  a  vio-  change  of  circumstances  as  to  make  its 
lation  of  the  treaty  with  China^  Field,  performance  impracticable  except  at 
J.,  sustaining  the  validity  of  the  act,  an  unreasonable  sacrifice.'*  Whart 
said  :  *'An  act  of  Congress,  then,  upon  Com.  Am.  Law,  ^  161. 
a  subject  within  its  legislative  power,  3.  See  Woolsey  International  Law, 
is  as  binding  upon  the  courts  as  a  $160;  Wheat.  Int.  Law,  §  275;  Societf, 
treaty  on  the  same  subject.  Both  are  etc.  v.  New  Haven,  8  Wheat.  ( U. 
binding,  except  as  the  latter  one  con-  S.)  464. 

flicts  or  interferes  with  the  former.  If  The  treaty  of  1794,  between  Great 
the  nation  with  whom  we  have  made  Britain  and  the  United  States^  is  of 
the  treaty  objects  to  the  action  of  the  this  character,  and  under  it  all  Ameri- 
legislative  department,  it  may  present  can  citizens  who  held  lands  in  Great 
its  claim  to  the  executive  department,  Britain  on  the  28th  of  October,  17951 
and  take  such  other  measures  as  it  may  and  their  heirs  and  assigns,  are  at  all 
deem  that  justice  to  its  own  citizens  or  times  to  be  considered,  so  far  as  re- 
subjects  requires.  The  -courts  cannot  gards  these  lands,  not  as  aliens,  but  as 
heed  such  complaint,  nor  refuse  to  give  native  subjects  of  Great  Britain,  Sut- 
effect  to  a  law  of  Congress,  however  ton  v,  Sutton,  1  Russ.  &  M.  663. 
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XL  COHBTBUGTIOH  07  Tbxatiss. — It  is  not  the  province  of  courts 
of  law  to  expound  treaties  with  respect  to  the  rights  and  obliga- 
tions of  the  sovereign  states  parties  thereto,^  but  so  far  as  they 
concern  the  rights  of  individuals,  it  is  frequently  necessary  for 
the  courts  to  ascertain  by  construction,  the  meaning  intended  to 
be  conveyed  by  the  terms  used.*  And  when  this  duty  arises,  the 
courts  adopt  those  general  rules  applied  in  the  construction  of 
statutes,  contracts,  and  written  instruments  generally,  in  order  to 
effect  the  purpose  and  intention  of  the  makers.* 

Woolsej  says  that  there  are  certain  In  Marryatt  v,  Wilson,  i  B.  &  P.  436, 
stipulations  which  are  in  their  nature  where  the  construction  of  a  treaty  be- 
lasting :  **  Such  as,  first,  those  which  tween  Great  Britain  and  the  United 
contemplate  a  state  of  war,  and  there-  States  was  in  question,  Eyre,  C.  J., 
fore  have  no  effect  if  rendered  nuU  by  afler  observing  that  a  treaty  should  be 
a  war;  second,  those  which  are  declared  construed  liberally  and  consistent  with 
to  be  perpetual,  like  the  liberty,  under  the  good  faith  which  always  distin- 
our  treaty  of  1818  with  Gr^a/ ^ri7ai»,  guishes  a  great  nation,  said:  **That 
*  forever  to  cure  and  dry 'fish*  in  cer-  courts  of  law,  although  not  the  ex- 
tain  places;  war  can  only  suspend  such  pounders  of  a  treaty,  yet  when  it  is 
a  provision ;  third,  those  which  imply  brought  under  their  consideration  inci- 
6ome  state  or  relation  in  itself  perma-  dentally,  they  must  say  how  the  treaty 
nent ;  of  this  kind  is  a  past  recognition  is  to  be  understood  between  the  parties 
of  a  state  within  certain  boundaries,  to  the  action,  and  in  doing  which  they 
for  an  organized  community  upon  a  have  but  one  rule  by  which  to  govern 
specific  territory  is  an  admitted  fact  to  themselves.  We  are  to  construe  this 
which  only  conquest,  the  destruction  treaty  as  we  would  construe  any  other 
of  a  condition  otherwise  permanent,  instrument,  public  or  private.  We  are 
can  put  an  end;  fourth, the  same  perpet-  to  collect  from  the  nature  of  the  sub- 
ual  nature  belongs  to  a  compact  to  re-  ject,  from  the  words  and  the  context, 
gard  certain  rules  or  interpretations  as  the  true  intent  and  meaning  of  the  con- 
a  part  of  the  law  of  nations,  since  the  tracting  parties,  whether  they  are  A 
state  of  peace  or  war  between  two  and  B,  or  happen  to  be  two  independ- 
parties  cannot  affect  general  principles  ent  states." 

of   justice.*'      Woolsey    International  Compacts  between  governments  or 

Law,  ^  160.    See  also  Kluber,  ^  .165 ;  nations,  like  those  between  individuals, 

Vattel,  bk.  4,  §  42;  Philm.,  vol.  3,  792.  should  be  interpreted  according  to  the 

1.  Efiingstone  v,  Bedreechumb,  natural,  fair,  and  received  acceptation 
Knapp  340;  Lindo  i;.  Rodney,  2  Dougl.  of  the  terms  in  which  they  are  ex- 
615,  n. ;  Hill  v.  Reardon,  2  Sim.  &  pressed.  U.  S.  v,  D*Anterive,  10  How. 
S.  437;  Maiden  v.  Ingersoll,  6  Mich.  373.  (U.  S.)  609. 

2.  Wilson  V.  Wall,  6  Wall.  (U.S.)  83;  Where  a  treaty  between  5>ff»V»  and 
U.  S.  V,  Rauscher,  119  U.  S.  407.  the  United  States  was  drawn  up  in  the 

When  a  treaty  contains  provisions  Spanish  as  well  as  in  the  English  lan- 

which  confer  certain  rights  upon  the  guage,  that  construction  which  estab- 

citizens  or  subjects  of  one  of  the  na-  lished  a  conformity  between  them,pre- 

tions  residing  in  the  territorial  limits  vailed.     U.  S.   v.  Percheman,  7   Fet. 

of  the  other,  which  are  capable  of  en-  (U.  S.)  89. 

forcement  as  between  private  parties        Maxims    for    the    Interpretation    of 

in  the  courts  of  the  country,  such  courts  Treatlea. — Vattel  states,  as  general  max- 

must  resort  to  the  treaty  for  a  rule  of  ims  to  be  observed  in  the  interpretation 

decision  for  the  case  before  it  as  to  a  of  treaties,  the  following :  It  is  not  al- 

statute.     Head   Money  Cases,  ixa  U.  lowable  to  interpret  what  has  no  need 

S.  580.  of  interpretation ;  if  he  who  could  and 

S.  U.  S.  V,  Payne,  8  Fed.  Rep.  892 ;  ought  to  have  explained  himself  clearly 

The  Amiable  Isabella,  6  Wheat  (U.  S.)  and  fully  has  not  done  it, it  is  the  worse 

I ;  U.  S.  V.  Percheman,  7  Pet.  (U.  S.)  for  him;  he  cannot  be  allowed  to  in- 

83 ;  North  German  Lloyd  S.  S.  Co.  v.  troduce  subsequent  restrictions  which 

Hedden,  43  Fed.  Rep.  20 ;  Anderson  v,  he  has  not  expressed ;  neither  the  one 

Lewis,  Freem.  Ch.  (Miss.)  178.  nor  the  other  of  the  parties  interested 
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If  the  terms  of  a  treaty  are  ambiguous  or  indefinite,  courts  may 

look  to  the  nature  of  the  things  to  which  they  relate,'  and  con- 
strue them  in  the  light  of  the  circumstances  existing  at  the  time 
the  treaty  was  made,  in  order  to  ascertain  the  purpose  of  the  con- 
tracting parties.^  But  a  court  cannot  add  to,  alter,  or  amend,  a 
treaty,  for  any  purpose,  by  inserting  words  or  clauses.' 

Treaties  may  be  construed  on  the  principle  of  instruments  in 
pari  materia.^ 

in  the  contract  has  a  right  to  interpret  chancellor  states  this  rule  of  construe- 

the  deed  or  treaty  according  to  his  own  tion  as  follows :  '*  In  all  compacts  or 

fancy  ;  on  every  occasion  when  a  per-  treaties  between  states  or  nations,  the 

son   could    and    ought  to  have  made  intention   of  the  parties  must  be  our 

known   his  intention,   we   assume   for  guide  in  determining  any  questions  in 

true  against  him  what  he  has  sufficiently  reference  to  them.    If  that  intention  is 

declared ;  every  deed,  and  every  treaty,  clear  and  plain,  there  is  no  room  for 

must  be  interpreted   by  certain  fixed  comment,  nor  necessity  for  construc- 

rules  calculated  to  determine  its  mean-  tion,  for  the^  intention  of  the  parties 

ing,  as  naturally'  understood    by   the  being  clear,    the    rule    by  which  the 

parties  concerned  at  the  time  when  the  court  is  to  judge  is  clear.    But  if  the 

deed  was  drawn  up  and  accepted.    Vat-  terms  or  expressions  used  by  the  con- 

tel,  bk.  2,  ch.  i6.  tracting  parties  are  vague  or  indefinite, 

Orant. — The  term  "  grant"  in  a  treaty,  or  if  they  are  susceptible  of  a  more  or 
comprehends  not  only  those  which  are  less  extended  signification,  we  must 
made  in  form,  but  also  any  concession,  then  look  to  the  nature  of  the  things 
warrant,  order,  or  permission  to  survey,  to  which  these  terms  relate,  and  pre- 
possess, or  settle,  whether  evidenced  by  sume  the  intention  of  the  parties  to  be 
writing  or  parol,  or  presumed  from  in  accordance  with,  reason/' 
possession.  Strother  v.  Lucas,  12  Pet.  3.  Strother  v,  Lucas,  12  Pet.  (U.  S.) 
(U.  S.)  436;  U.  S.  V.  Clarke,  8  Pet.  (U.  438;  U.  S.  v.  Payne,  8  Fed.  Rep.  892; 
S.)  466 ;  New  Orleans  v.  U.  S.,  10  Pet,  U.  S.  v.  Clarke,  8  Pet,  (U.  S.)  462. 
(U.  S.)  718.  8.  Chew  Heong  v.  U.  S.,  112  U.  S. 

Laws. — In  the  term"  laws  "  is  included  536;  Lattimer  v.  Poteet,  14  Pet  (U. 

custom  and  usage  when  once  settled ;  S.)  4. 

though  it  may  be  comparatively  of  re-  So  in  the  treaty  between  the  United 

cent  date,  and  not  one  of  those,  to  the  States  and   Spain^  the  section  which 

contrary  of  which  the  memory  of  man  intended  to  provide  passports  for  the 

runneth    not.     Strother  v,  Lucas,   12  ships  of  the  respective  nations,  which 

Pet.  (U.S.)  436.  were  to  be  **  granted  according  to  form 

Subjects. — The  term  '*  subjects,"  used  annexed  "  to  the  treaty,  was  of  no  effect 

in  the  Spanish  treaty  of  1795,  is  to  be  in. consequence  of  the  failure  to  annex 

construed  as  incluciing  all  those  who  the  form  of  the  passports  to  the  treaty, 

owe   allegiance,    even    temporary,   to  The   Amiable  Isabella,  6  Wheat  (U. 

Spain,    The   Pizarro,  2    Wheat  (U.  S.)  i. 

S.)  227.  A  treaty  stipulation  that  ^free  ships 

Additions,    Alterations. — Where  one  shall  make  free  goods"  does  not  imply 

of  the  contracting  parties  annexes  to  a  the  converse  proposition  that  "enemies* 

treaty,  at  the  time  of  ratifying  it,  a  ships  shall  make  enemy  goods."    For 

written  declaration  explaining  ambigu-  although   together  they  constitutes 

ous  language,  or  adding  new  and  dis-  well -recognized  rule  of  law  of  nations, 

tinct  stipulations,  and  the  treaty  with  by  express  compact  nations  may  stipu- 

the  declaration  attached  is  afterwards  late  for  either,  and  courts  will  not  im- 


ratified  by  the  other  party  and  ratifica-     ply  one  from  the  assertion  of  the  other. 

~^ne  Nereide,  9  Cranch  (U.  S.)  419. 
nexed  is  a  part  of  the  treaty,  and  as        4.  Shanks  v.  Dupont,  3  Pet  (U.S.) 


tions  exchanged,  the  declaration  an-     The  Nereide,  9  Cranch  (U.  S.)  4K 


binding  as  if  inserted  in  the  body  of  255.     In  this  case,  the  question  as  to 

the  instrument.     Doe    v,    Braden,  x6  who  was  to  be  held  a  *'  British  subject,'* 

How.  (U.  S.)  635.  under  the  treaty  of  1794,  was  explained 

1.  Vattel,  p.  263;  Howard  t'.  Inger-  by  reference  to  the  meaning  of  the  term 

soli,   17   Ala.  780.     In  this    case    the  in  the  treaty  of  1783. 
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That  construction  which  tends  to  put  the  parties  in  a  position 
of  equality  should  be  preferred.^ 

When  a  treaty  admits  of  two  constructions,  one  restrictive  as 
to  the  rights  that  may  be  claimed  under  it,  and  the  other  liberal, 
the  latter  is  to  be  preferred.* 

The  courts  should  admit  that  construction  which  has  been 
adopted  by  the  parties  to  the  treaty,  unless  the  terms  of  the  in- 
strument compel  a  different  one.*  So,  that  construction  which 
has  been  placed  by  the  executive  upon  the  terms  of  the  treaty, 
though  not  binding  upon  the  judiciary,  should  be  admitted  when 
not  inconsistent  with  their  obvious  intent.^ 

The  provisions  of  a  treaty  are  to  be  construed,  as  intended  to 
be  applied  to  bona  fide  transactions.^ 

TBEBLB  C0ST8.— (See  COSTS,  vol.  4,  p.  324.) 

TBEES.— (See  LoGS  and  Lumber,  vol.  13,  p.  1018;  Public 
Lands,  vol.  19,  p.  305 ;  Timber,  vol.  26,  p.  2;  Trespass,  vol.  26; 
Wa^te.) 

1.  Definition,  557.  [558.  4.  Right  to  Enjoin  Planting,  560. 
II.  Trees  on  or  near  Boundary  Lme,    III.  Trees  in  Highways  and  Streets, 

I.  Ownerships  558.  560. 

3.  Fruit  and  Clippings^  559.  i.  Ownership^  560. 

3.  Overhanging  Branches  a  Nui-  2,  Municipal  Control^  563. 

sance^  559.  IV.  Damages  for  Destruction,  563. 

L  BBmnnOH. — A  tree  is  a  woody  plant  whose  branches  spring 
from  and  are  supported  upon  a  trunk  or  body.^    When  used  in  a 

I.Jones  f.  Walker,  a  Paine  (U.  S.)  If  the  legislative  and  executive 

688.  according  to  the  maxim  that "  every-  branches  of  the  government  have  given 

thing  that  tends  to  the  common  ad-  and  asserted  a  construction  to  a  treaty 

vantage  and  convenience  or  has  a  tend-  with  a  foreign  power,  under  which  it 

ency  to  place  the  contracting  party  on  claims  dominion  over  a  territory  in  its 

an  equality,  is  favorable.    And  in  such  possession,  courts  will   not  set  up  or 

cases  it  is  safest  and  most  consistent  sustain  a  different  construction.    Foster 

with  equity  to  extend  the  signification  v,  Neilson,  a  Pet.  (U.  S.)  353. 

of  the  terms  than  to  limit  them."  5.  U.   S.  v.  Schooner  Amistad,  15 

2.  Sharks  v.  Dupont,  3  Pet.  (U.  S.)  Pet.  (U.  S.)  595. 

343 ;  Hauenstein  v.  Lynham,  100  U.  S.  6.  Clay  v.  Postal  Tel.  Co.,   70  Miss. 

4S3.    See  also  Marryatt  v,  Wilson,  i  411.    In  this  case  a  shrub  was  said  to 

B.  &  P.  436.  be  a  low,  small  plant  whose  branches 

Treaties,  generally,  are  to  receive  a  grow  directly  from  the  earth  without 

fair  and  liberal  interpretation,  accord-  any  supporting  trunk  or  stem,  and  it 

ing  to  the  intention  of  the  contracting  was  held  that  young  trees  of  varying 

parties,     i  Kent's  Com.,  p.  174.  heights    and    thicknesses    were  not 

S.  Patterson  v,  Jenks,  a  Pet.  (U.  S.)  "  shrubs,  undergrowth,  or  bushes,"  and 

ax6.  that  a  recovery  for  cutting  them  down 

In  a  case  where  the  mutual  construe-  could  be  had  m  an  action  of  trespass 

tion  is  in  the  face  of  the  language  used,  for  cutting  down  trees, 

and  the  rights  of  third   parties  have  The  word  "  tree/*  without  explana- 

intervened,  the  language  will  be  taken  tion,  ex  vi  termini,  means  a  standing 

as  governing.     U.  S.  v,  Payne,  8  Fed.  tree.     Idol  v.  Jones,  a  Dev.  (N.  Car.) 

Rep.  892.  162.    And  see  Thompson  v,  Bernard,  i 

4.  Castro  v.  De  Uriarte,   x6  Fed.  Camp.  48;   Minors  v.  Leeford,  Cro. 
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lease,  to  reserve  the  **  trees  "  from  the  operation  of  the  grant,  the 
term  has  been  held  not  to  include  fruit  trees.* 

n.  Tbxes  oh  OB  HSAB  BouiTDABT  LiHS — 1.  Ownenhip. — A  tree 
is  wholly  the  property  of  him  upon  whose  land  it  stands,  not- 
withstanding the  roots  extend  into;  or  the  branches  overhang,  the 
land  of  an  adjoining  owner.*  If  the  tree  stands  directly  on  the 
boundary  line,  however,  and  grows  partly  on  the  soil  of  each,  it  is 
the  property  of  both  as  tenants  in  common,'  and  if  one  of  them 

Ornamental  Treea. — Shade  trees  are  23  E.  C.  L.  264,  it'  is  said  that  if  the 

ornamental  trees  within  the  meaning  of  roots  extend  into  the  soil  of  both  parties, 

a  statute  punishing  the  destruction  of  the  tree  belongs  to  the  owner  of  the 

ornamental  trees.     Lancaster  v.  Rich-  land  in  which  it  was  first  planted.    See 

ardson,  4  Lans.  (N.  Y.)  136.  Masters  v,  Pollie,  3  Roll.  141,  where  it 

Not  a  Subject  of  Larceny. — A  stand-  is  said  that  a  proprietor  **  cannot  limit 

ing  tree  is  not  a  subject  of  larceny,  and  the  roots  of  his  tree,  how  far  they  shall 

it  is  not  actionable  slander  to  charge  a  grow  and  go." 

person  with  stealing  a  tree.     Idol  v.        In  Skinner  v.  Wilder,  38  Vt.  115;  88 

Jones,  3  Dev.  (N.  Car.)  163.    See  also  Am.  Dec.  645,  it  was  held  that  t^e  lo- 

jLarcbny,  vol.  13,  p.  781.  cation  and  property  in  the  tree  should 

1.  Fruit  trees  are  not  included  within  be  determined  by  the  position  of  the 
an  exception  in  a  lease  of  "all  trees,  trunk  or  body  above  the  soil,  rather 
woods,  coppice,  wood -grounds  of  what  than  by  the  roots  within  or  branches 
kind  or  growth  soever."  Wyndham  v.  above  it.  But  in  Waterman  v,  Soper, 
Way,  4  Taunt.  316;  13  Rev.  "Rep.  607.  i  Ld.  Raym.  737,  it  was  held  that  where 

Where  a  lessor  demised  certain  lands  the  tree  is  wholly  upon  the  land  of  one, 
'*  except  and  always  reserving  out  of  but  the  roots  extend  into  that  of  an- 
the  demise  and  grant,  unto  the  lessor,  other,  the  tree,  by  reason  of  nourish- 
all  timber  trees,  and  other  trees,  but  ment  derived  from  both  estates,  be- 
not  the  annual  fruit  thereof,"  it  was  comes  the  joint  property  of  the  owners 
held  that  apple  trees  were  not  within  of  such  estates;  but  that  if  the  roots  are 
the  exception.  Bullen  v.  Denning,  5  entirely  in  the  land  on  which  the  tree 
B.  &  C.  843;  13  E.  C.  L.  383.  In  this  was  planted,  the  fact  that  the  branches 
case  Littledale,  J.,  said  that  the  word  extend  over  that  of  an  adjoining  owner, 
"  trees,"  generally  speaking,  means  does  not  affect  the  ownership,  for  the 
wood  applicable  to  buildings  and  does  branches  follow  the  root  and  the  prop- 
not  include  orchard  trees.  If  a  man  erty  of  the  whole  is  in  the  owner  of  the 
grant  all  his  trees,  fruit  trees  will  not  land  on  which  the  tree  was  planted, 
pass.  Lord  Zouch  v,  Moore,  3  Roll.  280.  See  also   Anonymous,  3   Roll.  355;  3 

By  a  grant  of  a  manor,  except  the  Bouvier's  Inst.  158. 

wood    and   underwood,  all  the  trees.  By  the  Civil  Code  of  Prance^  the 

great  and  small,  are  excepted  which  are  difficulty  is  avoided,  arts.  670  and  673 

known  by  the  name  of  wood;  but  apple  declaring  boundary  hedges  and  the 

trees  and  other  such  like  are  not  ex-  trees  in  them  to  be  the  common  prop- 

cepted,  because  they  are  not  compre-  erty,  save  in  certain  cases ;  the  planting 

bended  under  the  term  wood.     A  sale  of  other  trees  within  certain  distances 

of  the  trees  in  the  manor  of  D.  would  of  the  hedge  is,  by  art.  671,  forbidden, 

not  pass  apple  trees.      Whitton   &  and  if  any  are  planted  within  these  dis- 

Weston's  Case,  Godb.  398.  tances,  the  occupier  of  the  adjoining 

2.  Hoffman  v.  Armstrong,  48  N.  Y.  land  has,  by  art.  672,  the  right  to  have 
201 ;  8  Am.  Rep.  537,  (^ff^g"  46  Barb,  them  removed,  and  to  cut  the  roots 
(N.  Y.)  337;  Dubois  v.  Beaver,  35  N.  growing  into  his  land. 

Y.  123;   82   Am.   Dec.  326,  aff^g  sub        8.  Dubois  v.  Beaver,  25  N.  Y.  123; 

nom  Relyea  v,  Beaver,  34  Barb.  (N.  Y.)  82  Am.  Dec.  326,  ajf^g  sub  nom  Relyea 

547;  Lyman  v»  Hale,  11  Conn.  177;  27  v,  Beaver,  34  Barb.  (N.  Y.)  547;  Griffin 

Am.  Rep.  728,  reviewing  and  explain-  v.  Bixby,  12  N.  H.  454;  37  Am.  Dec. 

ing  Waterman  v,  Soper,  i   Ld.  Raym.  335;  Skinner  v.  Wilder,  38  Vt.  115;  88 

737;  Millen  V.  Fandrye,  Pop.  Rep.  i6x;  Am.    Dec.    645;    Bancroft's    Case,  2 

Norris  t/.  Baker,  3  Bulst.  178.  Rolle  255;    Musch    v,    Burkhart,   83 

In  Holder  v.  Coates,  i  'M.  &  M.  1x2;  Iowa  301. 
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cuts  it  down  or  uses  it,  the  other  may  maintain  trespass  therefor,^ 
or  enjoin  the  cutting.* 

2.  Fruit  and  Clippings. — An  adjoining  owner  has  no  title  to 
the  fruit  growing  upon  the  branches  of  trees  which  overhang  his 
land,  and  will  be  liable  in  trespass  for  gathering  it,'  or  for  an  as- 
sault and  battery  for  using  violence  to  prevent  the  owner  of  the 
trees  from  gathering  it,  provided  the  latter  can  do  so  without 
committing  a  trespass.^  Even  though  fruit  falls  from  the  over- 
hanging branches  upon  his  land,  the  owner  of  the  trees  may  go 
upon  the  land  and  take  it  away  without  being  liable  for  trespass  ;^ 
but  if,  when  pruning  the  trees,  the  loppings  fall  upon  the  adjoin- 
ing land,  the  owner  cannot  enter  and  take  them  away,  if  by  using 
due  caution  their  falling  there  might  have  been  prevented.® 

8.  Overhanging  Branches  a  HniMnoe. — Permitting  the  branches 
of  trees  to  extend  beyond  the  soil  of  the  owner,  is  said  to  be  an 
unequivocal  act  of  negligence,  warranting  the  party  injured  in 

1.  Dubois  V.  Beaver,  35  N.  Y.  123;    strong,  48  N.  Y.  201 ;  8  Am.  Rep.  587, 
82  Am.  Dec.  326,  ajPg  34  Barb.  (N.    aff^g  ^t  Barb.  (N.  Y.)  337;  Skinner  v. 


af'g^^  Barb.  (N.  Y.)  337;  Skinner  v. 

Wilder,  38  Vt.  115;  88  Am.  Dec.  645. 

4.  Hoffman  v.  Armstrong,  48  N.  Y. 


Y-)   547;  Waterman  v.  Soper,  i  Ld. 
Rajrm.  737;  Griffin  v.  Bixby,  X2  N.  H. 

454;  37  Am.  Dec.  225.  201 ;  8  Am.  Rep.  587,  aff^g  46  Barb. 

One  tenant  in  common  is  not  author-  (N.  Y.)  337. 

ized  to  exclude  another  from  the  pos-  5.  Miller  v.  Fawdrj,  Latch.  120. 

session  of  land  owned  in  common,  or  to  If  a  tree  standing  near  the  boundary 

destroy  a  chattel,  or  to  sell  the  whole  line  is  blown  down  and  falls  upon  the 

of  it.    Odiorne  v.  Lyford,  9  N.  H.  511.  land  of  an  adjoining  owner,  the  owner 

If  he  ousts  his  co-tenant,  the  latter  may  of  the  tree  may  enter  and  remove  it. 

maintain  trespass.    Erwin  v,  Olmsted,  Bac.  Abr., "  Trespass"  (F.) 

7  Cow.  (N.  Y.)  229;  Bracket  v.  Nor-  In  Newkirk  v.  Sabler,  9  Barb.  (N. 

cross,  I   Me.  89.     If  he  destroys  per-  Y.)  655,  which  was  an  action  for  as- 

sonal  property  owned  in  common,  or  sault  which  occurred  while  trying  to 

sells   the  entire  property,  trover  lies,  get  a  team  out  of  another's  field  where 

Wilson  V.  Reed,  3  Johns.  (N.  Y.)   175 ;  the  pasture  had   been   fenced   in,  the 

Farr  v.  Smith,  9  Wend.  (N.  Y.)  338;  24  court  said :  "  If  my  tree  be  blown  down 

Am.  Dec.  162.  and  fall  on  the  land  of  my  neighbor,  I 

2.  And  this  though  the  party  seeking  may  go  on  and  take  it  away,  and  the 

the  injunction  had  himself  cut  similar  same  rule  prevails  where  fruit  falls  on 

trees  before.    Musch   v.  Burkhart,  83  the  land  of  another ;  but  if  the  owner 

Iowa  301 ;  Relyea  v.  Beaver,  34  Barb,  of  a  tree  cut  the  loppings  so  that  they 

(N.  Y.)  547.  See  also  Proudfoot  v.  Bush,  fall  on  another's  land,  he  cannot  be  ex- 

7  Grants  Ch.  (Up.  Can.)  518;  Injunc-  cused  for  entering  to  take  them  away, 

TioNS,  vol.  10,  p.  883.  on  the  ground  of  necessity,  because  he 

The  destruction  of  forest  trees  along  might  have  prevented  it." 

a  disputed  boundary  line  may  be  en-  6.  Bac.  Abr,,  "Trespass"  (F). 

joined  pending  a  suit  to  establish  such  In  Miller  v,  Fandrye,  Pop.  Rep.  i6i» 

line.     De  La  Croix  v.  Villere,  11  La.  which  was  an  action  for  a  trespass  by  a 

Ann.  39.  dog  in  chasing  she^p  across  a  boundary 

In    Hihn  v.  Peck,  18  Cal.  640,  the  line.  Crew,  C.  J.,  said  :   '*A  man  cut 

court  refused  to  restrain  one  tenant  in  thorns  and  they  fell  on  another*s  land, 

common  from  cutting  and  disposing  of  and  in  trespass  he  justified  for  it,  and 

timber,  in  the  absence  of  an  averment  of  the  opinion  was,  that,  notwithstanding 

insolvency  or  that  he  was  exceeding  this  justification,  trespass  lies  because 

his  share.     And  see  Arthur  v.  Lamb,  2  he  did  not  plead  that  he  did  his  best 

D.  &  S.  430;  Obert  v,  Obert,  5  N.  J.  endeavor  to  hinder  them  from  falling; 

Eq.  397.  yet  this  was  a  hard  case."    And  see 

S.  Lyman  V.  Hale,  11  Conn.  177;  27  Lambert  v,  Dessey,  Ld.   Raym.  422, 

Am.    Dec.    728;    Hoffman    v.    Arm-  467. 
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abating  the  nuisance  by  clipping  the  branches.^  An  adjoining 
owner  may  also  sue  for  damages,  but  unless  the  tree  is  poisonous 
or  noxious  in  its  nature,  there  must  be  proof  of  some  real  sensible 
damage  to  authorize  him  to  maintain  such  action.' 
4.  Bight  to  Esjoin  Planting. — (See  Injunctions, vol.  lo.^.gyj) 
m.  Tbbsb  nr  Hiohwats  and  Stbeets — 1.  Ownership. — As  a 
general  rule,  the  fee  in  the  soil  remains  in  the  original  owner  where 
a  public  road  is  established  over  it,  and  while  it  is  used  as  a  high- 
way, he  is  entitled  to  the  timber  which  may  grow  upon  the  sur- 
face.^   He  may  plant  shade  trees  in  the  highway,  if  the  public  use 

1.  An  adjoining  owner  may  cut  off  jured  or  benefited  by  the  shade— did 
the  branches  or  sue  for  damages,  but  not  appear,  and  it  was  held  that  the 
he  cannot  cut  down  the  tree,  and  can  action  was  misconceived  and  that  the 
only  clip  the  branches  to  the  extent  justice  erred  in  rendering  judgment  for 
that  they  overhang  his  land.  Grandona  the  plaintiff.  It  also  said  that  the 
V.  Lovdal,  70  Cal.  i6i.  In  this  case  it  plaintiff's  remedy  was  by  clipping  the 
was  also  said  that  it  would  seem  that  he  branches,  especially  if  the  owner  of  the 
may  also  abate  the  roots  projecting  into  tree  refused  to  do  so  when  requested, 
his  soil,  at  least  if  he  has  suffered  actual  In  Crowhurst  v,  Amersham  Burial 
damage.  See  also  Lonsdale  v.  Nelson,  Board,  4  Exch.  Div.  5;  39  L.  T.  355;  x8 
2  B.  £  C.  302  ;  9  E.  C.  L.  96;  Nui-  Alb.  L.  J.  515,  the  defendant,  having 
SANCES,  vol.  16,  p.  943;  Highway,  vol.  planted  on  his  own  ground  yew  trees, 
9,  p.  413.  noxious  and   poisonous  to  horses,  so 

But  after  clipping  the  branches  he  near  to  a  neighbor's  lot  that  his  horse, 

cannot  carry  them,  and  the  fruit  they  while  feeding  therein,  cropped  the 

contain,  away  and  convert  them  to  his  overhanging  branches  -and  died  with 

own  use.    Skinner  v.  Wilder,  38  Vt.  the  poison  contained  in  what  he  ate, 

115;  88  Am.  Dec.  645.  was  held  liable,  solely  on  the  ground 

There  is   no  authority  in  anyone  to  that  the  trees  were  poisonous, 

treat  as  a  nuisance  that  which  is  not  PoiBonoiu  COlpivliiga* — A  declaration 

so,  and  anyone  assuming  to  abate  as  a  that  the  defendant  was  possessed  of 

nuisance  that  which  is  not  so,  acts  at  yew  trees,  the  clippings  of  which  he 

his  peril.     Tissot  v.  Great  Southern  knew  to  be  poisonous,  and  that  it  was 

Tel.,  etc.,  Co.,  39  La.  Ann.  996.    In  his  duty  to  prevent  the  clippings  from 

this  case,  it  was  held  that  a  company  being  placed  on  land  not  occupied  by 

undertaking,  under  a  contract  with  a  him;  that  he  took  so  little  care  of  the 

municipal  corporation,  to  do  a  work  of  same  that  they  were  placed  upon  land 

public  improvement,  such  as  laying  a  not  occupied    by   him,  whereby  the 

fire-alarm   telegraph,  had  no  right  to  horses  of  the  plaintiff  were  poisoned, 

invade  the  premises  of  an  abutting  pro-  was  held  on  demurrer  to  disclose  no 

prietor  and  cut  off  limbs  of  trees  over-  fact   from  which  a  duty  could  be  in> 

hanging  the  sidewalk,  which  did  not  ferred  in  the  defendant  to  take  care  of 

obstruct  the  use  of  the  sidewalk,  or  the  clippings.   Wilson  v.  Newberry,  Lw 

when  the  posts  and  wires  could  have  R.,  7  Q^B.  31. 

been,  with  less  or  no  inconvenience,  lo-  8.  Barclay  v.  Howell,  6  Pet.  (U.  S.) 

cated  elsewhere.    And,  to  the  same  ef-  513;   Overman  v.  May,  35  Iowa  89; 

feet,  see  Hodgins  v,  Toronto,  19  Ont.  Jackson  v.  Hathaway,    15  Johns.  (N. 

App.  537.  V.)  A47;  8  Am.  Dec.  263;   Lancaster 

2.  Countryman  v,  Lighthill,  24  Hun  v.  Richardson,  4  Lans.  (N.  Y.)  136; 
(N.  Y.)  405.  The  complaint  in  this  Robert  v,  Sadler,  104  N.  Y.  229;  58 
case  alleged  that  in  consequence  of  the  Am.  Rep.  498;  Shawnee  County  v. 
overhanging  limbs,  the  plaintiff's  gar-  Beckwith,  10  Kan.  608;  Weller  v.  Mc- 
den  was  damaged.  The  only  proof  on  Cormick,  52  N.  J.  L.  470;  Winter  v, 
the  subject  was  that  plaintiff  had  berry  Peterson,  24  N.  J.  L.  524;  61  Am.  Dec. 
bushes  on  his  side  of  the  line,  and  678;  Brainard  v,  Clapp,  10  Cush. 
thought  there  was  a  difference  between  (Mass.)  6;  57  Am.  Dec.  74;  Chambers 
those  in  the  shade  and  those  which  v.  Furry,  i  Yeates  (Pa.)  i67;Phiferr. 
were  not.  What  the  difference  was —  Cox,  21  Ohio  St.  248;  8  Am.  Rep.  58; 
whether  the  shaded  bushes  were  in-  Andrews  v,  Youmans,    78  Wis.  56; 
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is  not  thereby  endangered  or  obstructed,*  and  anyone  who  unnec- 
essarily or  without  authority  interferes  with  or  destroys  them, 
will  be  liable  in  trespass  to  the  owner,*  or  may,  at  his  instance,  be 

Goodtitle  v,  Alker,  i  Burr.  133.    And  of  trees  for  ornament  or  use,  and  trees 

see  Highway,  vol.  9,  p.  375;  Streets,  thus  situated  are  in  no  sense  nuisances, 

vol.  24,  p.  35.  but  specially  protected  from  injury  by 

In  Lyman  v,  Arnold,  5  Mason  (U.  New  Hampshire    Comp.    Stats.,    ch. 

S.)  198,  Story,  J.,  said :  "Where  a  high-  560,  §  19.     Graves  v.   Shattuck,  35  N. 

way  is  made  over  another's  land,  the  H.  257 ;  69  Am.  Dec.  536. 

soil  remains  in  the  owner,  subject  to  the  Where  shade  trees  have  been  allowed 

•easement.  If  there  are  trees  on  it,  they  to  stand  where  they  were  planted  in  a 

are  his.    If  it  be  necessary  to  cut  them  public  way  for  more  than  twenty  years, 

•down  and  remove  them  in  order  to  the  presumption  is  thereby  raised  that 

make  the  highway  safe,  still  the  prop-  they  were  planted  under  lawful  author- 

erty  in  the  trees  so  cut  down  is  un-  ity.  Bliss  v.  Ball,  99  Mass.  597.   But  in 

changed.    The  reason  is  that  nothing  Gaylord  v.  King,  142  Mass.  495,  it  was 

is  deemed  included  to  pass  as  an  in-  held  that  the  uict  that  trees  had  re- 

•cident  to   the  easement  but   what  is  mained    in    the    highway,  the  fee  of 

necessary  to  its  reasonable  enjoyment,  which  was  in  the  public,  for  sixteen  or 

The  change  of  property  in  such  trees  seventeen  years  without  objection,  did 

is  not  necessary  to  such  enjoyment."  not  raise  a  presumption   that  license 

The  owner  of  the  soil  retains  all  his  had  been  granted  the  lot  owner  to 
rights  not  incompatible  with  the  pub-  plant  them  which  would  give  him  the 
lie  right  of  way,  and  may  maintain  ownership  thereof  under  A/ajjacJliKJ^//j 
trespass  for  cutting  timber.  Babcock  Pub.  Stats.  (i88a),  ch.  54,  ^  6. 
^.  Lamb,  i  Cow.  (N.  Y.)  238.  Besponilblllty  of  Owner. — The  abut- 
But  where  road  allowances  are  made  ting  owner  must  use  reasonable  care 
to  a  municipality  from  government  to  prevent  such  trees  from  becoming 
lands,  the  municipality  may  maintain  dangerous  to  the  passing  public,  and 
an  action  against  anyone  cutting  tim-  will  be  liable  in  damages  to  anyone  in- 
ber  thereon.  Barrie  Tp.  v.  Gillies,  20  jured  through  his  negligence  in  this 
U.  C.  C.  P.  369.  respect.    Thus,  he  will  be  held  liable  to 

Trorer  tat  Timbsr  Cut  firom  Higbway.  a  passerby  injured  by  the  falling  of  a 

— The  owner  of  the  soil  may  maintain  decayed  limb.    Weller  v,  McCormick, 

trover  for  timber  cut  from  the  high-  52  N.  J.  L.  470. 

way  in   front  of  his  land,  where  de-  3.  Phifer  v.  Cox,  2X  Ohio  St.  248 ;  8 

fendanVs  passage  was  not  obstructed  Am.  Rep.  58;  Beauchamp  v.  Montreal, 

by  the  trees.      Sanderson  v.  Haver-  7  Mont.  Super.  Ct.  38a. 

stick,  8  Pa.  St.  294.  Trees  so  planted  are  a  public  benefit 

Use  of  Trees  for  Repairing  Higliway. —  and  cannot  be  destroyed  without  the 

When  land  is  taken  for  a  highway,  the  call  of  public  necessity ;  and  highway 

public  acquire  the   right  to  take   the  commissioners  who  destroy  them  with- 

trees  standing  within  the  limits  of  the  out  reason  or  necessity  are  trespassers, 

right  of  way  for  the  purpose  of  making  and  if  the  act  is  wanton,  are  liable  for 

and   repairing  the   road   and   bridges,  exemplary    damages.     W  e  1 1  m  a  n   v. 

Lancaster  v,  Richardson,  4  Lans.  (N.  Dickey,  78  Me.  29;  Winter  v.  Peter- 

Y.)    140.    But    see    contra^   Baker  v.  son,  24  N.J.  L.  524;  61  Am.  Dec.  678. 

Shephard,  24  N.  H.  208.  If  the  trees  encroach  upon  the  high- 

1.  Wellman  v.  Dickey,  78  Me.  29;  way  and  must  be  removed,  the  adja- 
■Quinton  v.  Burton,  61  Iowa  471 ;  Lan-  cent  owner  has  a  right,  and  must  be 
•caster  t^.  Richardson,  4  Lans.  (N.  Y.)  afforded  reasonable  opportunity,  to 
136.  And  see  People's  Ice  Co.  v.  take  them  as  living  trees  and  trans- 
Steamer  Excelsior,  44  Mich.  233;  38  plant  them  elsewhere,  and  a  highway 
Am.  Rep.  246.  The  policy  of  our  laws  commissioner  who  acts  upon  his  own 
favors  the  planting  and  preservation  of  judgment  in  removing  them,  instead  of 
-shade  trees  in  the  public  streets,  where  instituting  a  prosecution,  must  take  the 
they  do  not  constitute  actual  obstruc-  risk  of  a  jury  differing  with  him  in 
tions.     Clark  v.  Dasso,  34  Mich.  86.  opinion  in  case  he  is  prosecuted.    Clark 

The  owners  of  the  soil  may  lawfully  z\  Dasso,  34  Mich.  86.     See  also  Peo- 

use  the  dividing  space  between  the  car-  ple*s  Ice  Co.  v.  Steamer  Excelsior,  44 

rii^e  path  and  sidewalks  for  the  growth  Mich.  233;  38  Am.  Rep.  246. 
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restrained  from  removing  them.*  Laws  passed  for  the  protection 
of  such  trees,  and  prohibiting  their  mutilation  or  removal,  have 
been  held  not  to  apply  to  the  owner.* 

In  Bliss  V,  Ball,  99  Mass.  597,  it  was  phone  company  a  right  of  way  along 

held  that  only  the  mayor  and  aldermen  the  margin  of   a  highway,   and  such 

or  selectmen  have  authority  to  cause  company  will  be  liable  for  cutting  trees 

shade  trees   lawfully  standing  in  the  or  branches  on  adjoining  land.    Clay 

public  way  to  be  removed  against  the  v.  Postal  Tel.  Co.,  70  Miss.  406.    But 

will  of  the  owner,  and  anyone  assum-  see  Hodgins  v,  Toronto,    19  Ont. 

ing  to  destroy  them,  on   the  ground  App.  537. 

that  they  are  a  public  nuisance,  is  li-        Wliere  Fee  of  tlie  Street  Is  In  Ctty. — 

able  in  damages.    It  was  also  held  to  But  where  the  fee  of  a  street  is  owned 

be  no  ground  of  defense  or  mitigation  by  the  municipality,  it  is  a  good  defense 

of  damages  that  the  trees  rendered  the  to  an   action   agamst  the  municipal 

defendant's  house  damp  and  unwhole-  authorities  for  removing  trees  from  the 

some.  front  of  plaintiflTs  lot.  Gaylord  v.  King» 

Such  trees    are   presumptively   the  142  Mass.  495. 
private  property  of  the  adjacent  land-        Trees  on  Hkilroart  Rlgbt  of  Way.— A 

owner,  and    whoever  injures   them  is  railroad   company  may  remove  oma- 

presumptively  a  trespasser  against  such  mental  or  other  trees  from  its  right  of 

owner,  who  may  forcibly  protect  them  way  to  fit  their  track  for  safe  and  con- 

from  an  impending  injury.    Graves  v,  venient  use,  either  when  originally  con- 

Shattuck,   35    N.    H.    257;     69    Am.  structing  the  road  or  afterwards.    The 

Dec.  536.  company  is  the  sole  judge  of  the  neces- 

Whether  or  not  a  tree  cut  down  by  sity  of  such  removal,  and  the  burden  of 

an   overseer    of   highways  obstructed  proof  to  justify  does  not  rest  upon  them, 

the  public  in  the  use  of  the  road,  or  Brainard  v,  Clapp,  10  Cush.  (Mass.)  6; 

whether  it  was  cut  down  maliciously,  57  Am.  Dec.  74. 

are  questions  for  the  jury.     Winter  v,        1.  A  road  supervisor  will,  at  the  in- 

Peterson,  24   N.  J.   L.  524;   61    Am.  stance  of  a  landowner,  be  restrained 

Dec.  678.  from   removing  trees  standing  in  the 

In  Castleberry  v.  Atlanta,  74  Ga.  164,  highway  adjacent  to,  and  in  front  of,  his 

it  was  said   that  **  shade-trees  on  the  land,  unless  such  removal  is  demanded 

city's  sidewalks  and  streets  belong  to  by  the  wants  of  the  public  travel  and 

the  city,  and  in  grading  the  streets  and  convenience,  and  the  determination  of 

sidewalks  they  may  be  removed,  if  nee-  the  supervisor  does  not  so  far  partake 

essary  to  the  grading.     The  court  cer-  of  a  judicial  character  as  that  it  cannot 

tainly  went  to  the  extreme  of  the  law  be  reviewed  and  controlled.    Bills  v, 

when  it  authorized  damase  for  negli-  Belknap,  36  Iowa  583. 
gently    and    carelessly  killing  them."        The  fact  that  it  would  cost  more  to 

And  in  Hodgins  v.  Toronto,  19  Ont.  build  a  bridge  in  the  middle  than  at 

App.  537,  it  was  held  that  where  the  the  east  side  of  a  highway,  is  not  a  suf- 

OntarioTree-Planting  Act  (R.  S.  Ont.,  ficient  reason  why  a  road  supervisor 

ch.  201 )  is  not  in  force,  the  abutting  should  not  be  enjoined  from  building  it 

owner  has  no  interest  in  trees  growing  at  the  east  side,  when  it  appears  that  by 

in  the  street  sufficient  to  enable  him  to  so  doing  plaintiff's  hedge  and  shade 

complain  of  the  clipping  of  the  branches  trees  would  be  destroyed.    Quintonv. 

by  a  telephone  company  with  the  as-  Burton,  61  Iowa  471.   See  also  Crimson 

sent  of  the  city.  v.  Deck,  84  Iowa  344. 

Teleplione  Company  Clipping        2.  Lancaster  v,  Richardson, 4  Lans. 

Branobes.  —  Where  a  telephone  com-  (N.  Y.)  136.    But  in  Baker  v.  Normal, 

pany,  without  permission,  but  thinking  81  111.  108,  an  ordinance  prohibiting  the 

it  had  it,  cut  on  the  top  of  a  handsome  hitching  of  horses  to  shade  trees  in  the 

elm  standing  in  front  of  a  centrally  streets,  was  held  to  apply  to  the  owner 

located    lot    available    for    high-class  of   the  adjoining   property,    notwith- 

buildings,  damages  to  the  amount  of  standing  he  had  set  out  the  trees  with 

$150  were  awarded.     Hoyt  v»-  South-  the  permission  of  the  tpwn.     In  this 

em  New  England  Teleph.  Co.,  60  case  it  was  said  that  the  town  has  the 

Conn.  385.  control  of  the  streets,  and  if  it  permits 

In  ilft>jtjj«//i,  boards  of  supervisors  its  citizens  to  improve  and  adorn  that 

cannot  grant  to  a  telegraph  or  tele-  part  fp  front  of  their  lots,  the  improve- 
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2.  Hnnicipal  ControL — It  is  the  duty  of  the  municipal  authorities 
to  have  trees  or  their  branches  which  have  become  dangerous  to, 
or  obstruct  public  travel  in  streets  and  highways  removed,*  and 
the  municipality  will  be  liable  for  any  injury  resulting  from  their 
negligence  in  this  respect.*  Where  the  proper  officers  fail  to  have 
such  obstructions  removed,  mandamus  lies  to  compel  them.' 

IV.  Daxaobs  fob  DE8TBU0TI0H. — The  owner  may  recover  for 
damage  done  by  the  destruction  of  trees,  and  the  measure  of 
damages,  in  the  case  of  full-grown  timber  trees,  is  usually  the 
value  of  the  trees.*  When  fruit  or  ornamental  trees  are  de- 
ment and  adornment  does  not  thereby  notified  that  a  shade  tree  standing  in 
become  the  property  of  the  citizen.  the  highway  was  unsound  and  danger- 

1.  It  is  not  necessary  that  a  highway  ous,  and  did  not  proceed  to  obtain 
be  rendered  impassable  in  order  to  con-  authority  to  have  it  cut  down  and  re- 
stitute an  obstruction,  and  trees  stand-  moved,  nor  take  due  precaution  against 
ing  therein  in  such  positions  as  to  in-  the  danger,  the  city  was  liable  to  a 
terfere  with  travel  should  be  removed  traveler  who,  while  in  the  exercise  of 
by  the  road  supervisor.  Patterson  v.  due  care,  was  injured  by  its  fall, 
vail,  43  Iowa  142.  But  unless  they  Where  a  municipality  has  authority 
obstruct  travel^  they  do  not  constitute  to  plant,  rear,  trim,  and  preserve  orna- 
a  nuisance,  and  a  city  council  has  no  mental  shade  trees  in  its  streets,  proof 
right  to  declare  them  such  and  order  that  a  par^  owns  and  occupies  the  lot 
them  removed.  Everett  v.  Council  in  front  of  which  a  tree  stands  is  not 
Bluffs,  46  Iowa  66.  In  this  case  it  was  sufficient  evidence  that  he  planted  or 
held  that  a  city  council,  even  under  a  maintains  the  tree  for  his  own  use,  so 
charter  giving  it  a  general  power  *'  to  as  to  charge  him  with  responsibility 
declare  what  shall  be  a  nuisance  and  to  for  an  injury  received  by  a  party  upon 
prevent,  remove,  or  abate  the  same,"  whom  a  neglected  rotten  limb  had  fal- 
has  no  power  to  declare  a  thing  a  nui-  len.  Weller  v,  McCormick,  47  N.  J. 
sance  which  is  not  such  at  common  law  L.  397;  54  Am.  Rep.  175.  . 
and  which  has  not  been  declared  to  be  Where  the  servants  of  the  municipal- 
such  by  statute.  ity,  in  getting  materials  on  land  ad- 

But  In  Chase  v.  Oshkosh,  81  Wis.  313,  joining  the  road  for  its  repair,  felled  a 
it  was  held  that  the  decision  of  the  city  tree  which  in  falling  lodged  against  an- 
council  that  trees  growing  within  the  other  tree  near  the  road,  and  being  left 
limits  of  a  sidewalk  are  obstructions  there  afterwards  fell  and  killed  plain - 
which  should  be  removed,  is  not  re-  tifFs  wife  while  passing  along  the  road, 
viewable  by  the  courts,  in  the  absence  the  municipality  was  held  liable.  Gil- 
of  evidence  to  show  an  abuse  of  dis-  christ  v,  Carden  Tp.,  36  U.  C.  C.  P.  i. 
cretion.  Where  plaintiff,  while  riding  on'  the 

Under  5 &6  Wm.  I  V.,ch.  50,  {  65,  giv-  top  of  a  load  of  hay  along  a  highway, 
ing  a  justice  of  the  peace  power  to  order  was  pushed  off  by  coming  in  contact 
and  direct  that  all  trees  growing  near  a  with  a  branch  of  a  tree,  and  severely 
highway  which  prejudice  the  highway  injured,  and  it  appeared  that  the 
by  excluding  the  sun  and  wind  there-  branches  hung  over  the  traveled  portion 
from,  be  "  pruned  or  lopped,"  it  was  of  the  road  so  low  as  to  leave  an  insuffi- 
held  that  the  term  *'  lop  "  meant  to  cut  cient  space  thereunder  for  the  passage  of 
off  the  branches  laterally,  and  that  the  a  load  of  hay,  and  that  this  condition 
section  did  not  give  any  power  or  any  had  existed  for  more  than  ten  years,  it 
authority  to  the  justices  or  the  survey  or  was  held  to  present  a  case  of  inexcus- 
to  cut  off  the  tops  of  any  tree.  Unwin  able  negligence  on  the  part  of  the  towa, 
9.  Hanson  ( 1891 ),  2  Q2,  B.  x  15.  The  order  and  the  plaintiff  was  allowed  to  recover 
of  the  justices  for  lopping  trees  served  damages  resulting  from  the  injury, 
on  the  occupying  tenant  is  sufficient.  Embler  v,  Wallkill,  57  Hun  (N.  Y.) 
Woodard  v,  Billericay  Highway  Board,  384.  See  also  Highway,  vol.  9,  p.  384. 
XI  Ch.  Dtv.  214.  S.  Patterson  v.  Vail,  43  Iowa  142. 

3.  In  Chase  v,  Lowell,  151  Mass.  4.  Where  timber  forming  part  of  a 
422,  it  was  held  that  where  the  super-  forest,  is  fully  grown,  the  value  of  the- 
intendent  of  streets  of  a  city  had  been    trees  taken  or  destroyed  can  be  recov- 
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stroyed,  however,  as  they  are  of  little  or  no  value  when  severed  from 
the  realty,  the  measure  of  damages  is  the  diminished  value  of  the 

ered.     In  nearlj  all  jurisdictions  this  is  time  limited,  serve  upon  plaintiff  an 

all    that  may   be  recovered,  and   the  affidavit  that  the  cutting  was  done  bj 

reason  assigned  is  that  the  realty  has  mistake,  and  tender  judgment  as  pre- 

not  been   damaged,  because  the  trees  scribed  in  the  act.     Webber  v.  Quaw, 

having  been  brought  to  maturity,  the  46  Wis.  118;  Haseltine  v.  Mosher,  51 

owner  is  advantaged  by  their  being  cut  Wis.  443.     See  also  Befay  v,  Wheeler, 

and  sold,  to  the  end  that  the  soil  may  84  Wis.  135. 

again  be  put  to  productive  uses.  Where  timber  had  been  cut  and  piled, 
Wooden  Ware  Co.  v,  U.  S^  106  U.  S.  but  before  it  was  entirely  removed  a 
432 ;  Ward  v,  Carson  River  Wood  Co.,  portion  was  destroyed  by  fire,  it  was 
13  Nev.  44 ;  Bennett  v.  Thompson,  13  held  that  an  instruction  that  plaintiff 
Ired.  (N.  Car.)  146;  Foote  v,  Merrill,  could  recover  the  value  of  the  timber 
54  N.  H.  490;  20  Am.  Rep.  151 ;  Beede  cut  down,  except  the  portion  destroyed 
V.  Lamprey,  64  N.  H.  510;  Coxe  v.  by  fire,  was  correct.  Skinner  v. 
England,  65  Pa.  St.  212;  Ross  v,  Scott,  Wheeler,  2  Hun  (N.  Y.)  598, 
15  Lea  (Tenn.)  479;  Tuttle  r.  Wilson,  In  Fremont,  etc.,  R.  Co.  v,  Crum,  30 
51  Wis.  643;  Cotter  v,  Plumer,  72  Wis.  Neb.  70,  it  was  held,  where  young  trees 
476;  Cushing  v.  Longfellow,  26  Me.  306 ;  and  timber  were  destroyed  by  fire  from 
Smith  T*.  Gonder,  22  Ga.  353;  Graessle  the  railroad,  that  the  measure  of  dain- 
ty. Carpenter,  70  Iowa  166;  Striegel  v,  ages  was  the  amount  of  damage  the 
Moore,  55  Iowa  88 ;  White  v.  Chicago,  trees  and  timber  suffered  by  reason  of 
etc.,  R.  Co.,  I  S.  Dak.  326;  3  Sedgw.  on  the  fire,  and  not  the  difference  in  the 
Dam.  (8th  ed.),  §  933.  See  also  Dam-  value  of  the  land  with  the  standing 
AGES,  vol.  5,  p.  36.  But  in  New  Tork^  trees  and  timber  before  the  fire  and 
even  where  full-grown  timber  is  cut  or  afterwards ;  and,  in  determining  the 
destroyed,  the  damage  to  the  land  may  amount  of  damages,  that  the  inquiry 
also  be  regarded,  and  in  such  cases  the  should  be  as  to  the  value  of  the  trees 
measure  of  damages  is  the  difference  in  burned  as  standing  timber,  and  not  the 
the  value  of  the  land  before  and  afler  the  market  price  for  transplantation  as 
cutting  or  destructidn  complained  of.  shade  or  ornamental  trees. 
Dwight  V.  Elmira,  etc.,  R.  Co.,  132  N.  The  plaintiff  may  recover  the  value 
Y.  202 ;  Bevier  v.  Delaware,  etc.,  Ca-  of  the  trees  as  they  lay  upon  the  land, 
nal  Co.,  13  Hun  (N.  Y.)  260;  More-  and  is  not  restricted  to  the  value  of  the 
house  V.  Mathews,  2  N.  Y.  514.  And  trees  as  they  stood.  Flrmin  v.  Firmin, 
sec  cases  cited  infra ,  next  note.  9  Hun  (N.  Y.)  571.   Where  the  trespass 

This  rule  is  also  applicable  to  nursery  is  the  result  of  mere  inadvertence,  the 

trees  grown  for  market,  because  they  value  of  the  timber  when  first  cut  is  the 

have  a  value  for  transplanting.    The  measure  of  damages.   Gardere  v,  Blan- 

soiljs  not  damaged  by  their  removal  ton,  35  La.  Ann.  811.  See  also  Yarbor* 

and    their    market  value    necessarily  ough  v.  Nettles,  7  La.  Ann.  116. 

furnishes  the  true   rule  of  damages.  Punitive  Samkgea. — Where  the  cut- 

Birket  v.  Williams,  30  111.  App.  451 ;  ting  is  done  under  a  bona  fide  belief 

Dwight  V,  Elmira,  etc.,  R.  Co.,  132  N.  that  the  land  belongs  to  him,  the  dam- 

Y.  202;  3  Sedgw.  on  Dam.  (8th  ed.),  ages  should  be  restricted  to  the  Injury 

p.  48.  shown  bv  the  proof  to  have  been  in- 

Where  forest  trees  were  destroyed  by  flicted.  Y  ahoola  River  Min.  Co.  v.  Irby, 

fire  from   a    railroad  locomotive,   the  40  Ga.  479.     See  also  Logs  and  Lum- 

measure  of  damages  was  held  to  be  the  bsr,  vol.  13,  p.  1048. 

difference  in  the  value  of  the  trees  be-  Time  of  Eitlmatlng  Value. — The  value 

fore  and  after  the  fire.     Atkinson  v,  of  the  trees  cut  should  be  estimated  br 

Atlantic,  etc.,   R.  Co.,  63   Mo.  367;  the  price  of  timber  of  that  quality  at 

Greenfield  v.  Chicago,  etc.,  R.  Co.,  83  the  time  it  was  cut.    Schlater  v.  tiay, 

Iowa  270.  28  La.  Ann.  34a 

The  invariable  rule  of  damages  in  all  Effect  of  Payment  of  Damagee.— Id 
actions  for  such  unlawful  cutting,  as  Betts  v.  Lee,  s  Johns.  (N.  Y.)  348:4 
fixed  by  the  Wisconsin  statute,  is  the  Am.  Dec.  36^,  it  was  held  that  the 
highest  market  value  of  the  logs  or  settlement  of  a  suit  for  trespass  in  cut- 
timber  between  the  cutting  and  the  ting  timber,  and  recovering  compensa- 
trial,  unless  the  defendant,  within  the  tion,  did  not  transfer  to  the  trespasser 
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land.^  This  rule  is  also  applied  to  shade  trees  and  growing  tim- 
ber trees.*  When  the  land  is  injured  by  the  destruction  or  cut- 
ting of  trees,  such  injury  may  also  be  taken  into  consideration  in 
determining  the  question  of  damages.^ 

a  right  to  the  timber  cut  down  and  re-  the  fact  that  time  would  soon  replace 

maining  on  the  land.  And,  to  the  same  them. 

effect,  see  Curtis  t;.  Groat,  6  Johns.  (N.  3.  The  value  of  young  timber,  like 

Y.)  i68;  5  Am.  Dec.  204.  the  value  of  a  growing  crop,  may  be 

1.  The  measure  of  damages  for  the  but  little  when  separated  from  the  soil, 

destruction  of   fruit  trees  is  the  dif-  The  land  stripped  of  its  trees  may  be 

ference  in  the  value  of  the  realty  be-  valueless.     The    trees,  considered    as 

fore  and  after  such  destruction.  Dwight  timber,  may,  from  their  youth,  be  value- 

V.  Elmira,  etc.,  R.  Co.,  133  N.  Y.  199,  less,  and  so  the  injury  done  will  be 

criticising    Whitbeck  v.  New    York  imperfectly    compensated,  unless    the 

Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644;  plaintiff  should  receive  such  a  sum  as 

Mitchell  V,  Billingsley,  17   Ala.  391.  would  be  equal  to  their  value  to*  him 

See   also  Bennett    v.    Thompson,    13  while  standing  upon  the  soil.     Wallace 

Ired.  (N.  Car.)  149.  v.  Goodall,  18  N.  H.  456;  Longfellow 

In  either  case  the  measure  of  recovery  v.  Q^iimby,  33  Me.  457;  Chipman  v, 
is  the  value  of  the  trees,  the  difference  Hibberd,  6  Cal.  162 ;  Hayes  v,  Chicago, 
being  in  the  mode  of  ascertaining  it;  etc.,  R.  Co.,  45  Minn.  17;  Carner  v. 
thus,  in  the  case  of  forest  trees  having  Chicago,  etc.,  R.  Co.,  43  Minn.  375. 
no  value  except  as  timber,  the  means  The  same  rule  prevails  as  to  shade 
by  which  to  determine  the  damage  trees  which,  though  fully  developed, 
occasioned  by  their  removal  must  be  may  add  a  further  value  to  the  free- 
quite  different  from  that  pursued  in  hold  for  ornamental  purposes  or  in 
determining  the  value  of  fruit  trees,  furnishing  shade  for  stock.  Nixon  v. 
which  may  have  no  value  whatever  Stillweil,  52  Hun  (N.  Y.)  353;  Dwight 
when  removed  from  the  soil.  Mont-  v,  Elmira,  etc.,  R.  Co.,  132  N.  Y.  203 ; 
gomery  v.  Locke,  72  Cal.  77.  Hoy t   v.   Southern    New   Englatid 

The  measure  of  damages  for  the  de-  Teleph.  Co., 60  Conn.  385.  The  market 
struction  of  an  orchard  is  not  the  cost  value  of  the  lumber  would  be  a  poor 
of  replacing  the  trees,  and  the  care  and  recompense,  and  the  measure  of  dam- 
labor  bestowed  on  the  destroyed  trees  ages,  in  such  a  case,  is  not  necessarily 
before  the  burning,  but  the  value  of  the  value  of  the  wood  and  timber 
the  destroyed  trees  at  the  date  of  the  moved,  but  the  solid  and  permanent 
destruction.  Stoner  v.  Texas,  etc.,  R.  injury  to  the  inheritance.  White  v. 
Co.,  45  La.  Ann.  115;  Norfolk,  etc.,  R.  Stoner,  18  Mo.  App.  540. 
Co.  V.  Bohannon,  85  Va.  293.  See  also  S.  Ens  ley  v,  Nashville,  2  Baxt 
Whitbeck  v.  New  York  Cent.  R.  Co.,  (Tenn.)  144;  Knisely  v.  Hire,  2  Ind. 
36  Barb.  (N.  Y.)  644.  App.  86;  Chipman  v.  Hibbard,  6  Cal. 

The  value  of  an  orchard  is  to  be  es-  162.  It  is  not  difficult  to  see  that 
ti mated  with  reference  to  what,  in  its  serious  injury  may  result  from  the  cut- 
growing  state,  it  is  worth  to  the  prem-  ting  of  timber  on  a  wood -lot  to  the 
ises.  Mitchell  v,  Billingsley,  17  Ala.  whole  farm,  by  which  it  is  used  to  sup- 
391.  ply  fuel,  fencing,  and  timber,  and  no 

In  U.  S.  V.  Tajlor,  35  Fed.  Rep.  484,  sound    reason    exists    why   damages 

it  was  held  that,  in  an  action  for  cutting  should  not  be  recovered  by  reason  of 

growing  trees,  if  they  had  a  value  which  such  destruction.  Argotsinger  v.  Vines, 

could  be  accurately  measured  without  82  N.  Y.  314.     In  this  case  it  was  held 

•  reference    to    the    soil,    the    recovery  that  evidence  was  properly  received  as 

should  be  of  their  value,  and  not  for  the  to  the  value  of  the  farm  with  its  timber 

difference  in  the  value  of  the  land  be-  and  its  value  after  it  was  cut,  and  that 

fore  and  after  such  injury.     See  also  the  difference  furnished  a  proper  meas- 

Whitbeck  v.  New  York  Cent.  R.  Co.,  ure  of  damages.     And  see,  to  the  same 

36  Barb.  (N.  Y.)  644.  effect.  Van    Duesen  v.  Young,   29  N. 

In  McDougall  v.  Moulezun,  39  La.  Y.  9;  Easterbrook  v,  Erie  R.  Co.,  51 

Ann.   1005,  which  was  an  action   for  Barb.  (N.  Y.)  94;  Harder  v.  Harder, 

clipping  the  branches  of   ornamental  26  Barb.  (N.  Y.)  409. 

trees,  it  was  held  that  in  estimating  the  In  trespass  quare  clausum,  with  an 

damages,  allowance  should  be  made  for  averment  for  taking  and  carrying  away 

566 


BamagMi  for  Doitnietioii.                   TREES,  Dtaag«  far  DestnMtin. 

The  action  should  be  in  trespass  qucere  clausum  ;  for  if  trover  is 
brought,  the  plaintiff  is  limited  in  his  recovery  to  the  loss  of  the 
trees,  and  can  recover  nothing  for  the  injury  to  the  realty.* 

trees,  the  plaintifT  may  recover  for  the  hie  value  for  the  material  it  contains, 

whole  injury  to  the  land,  including  the  That  value   may   be  more  or  it  may 

damage    for    prematurely  cutting  the  be    lees    than    what    it    adds    to   the 

trees,  and  for  the  loss  of  the  trees  them-  value  of  the  real   estate  upon   which 

selves.    Beede  v.  Lamprey,  64  N.  H.  it  stands.    If  the  tree,  or  the  grove, 

^11;  Wallace  v.Goodall,  18  N.  H.  456;  or  the  forest  is  destroyed,  the  owner 

Foote  V,  Merrill,  54  N.  H.  490.  ought    to    be    allowed  to  exercise  his 

The  injury  done  the  possession  is  the  own  judgment,   whether  he  will  seek 

gist  of  the  action,  and  the  value  of  the  to  recover  the  value  of  his  property 

timber   is  admissible  in   proof  of  the  destroyed,  or  the  diminished  value  of 

damage  sustained.     Kolb  v,  Bankhead,  his  land. .  When  he  does  this,  he  de- 

x8  Tex.  328.  termines  the  rule  of  damages  by  which 

The  defendant  should  pay  the  value  his  injury   will   be   measured."    This 

of  the  timber  used  or  destroyed,  and  case  was  followed  in  Uhe  v,  ChicagOf 

for    any  injury  the    destruction  has  etc.,  R.  Co.  (S.  Dak.  1893),  54  ^'  ^' 

caused.     Watterston  v.  Jetche,  7  Rob.  Rep.  601. 

(La.)  30.  Where  the  action  is  brought  solely 

The  Michigan  statute  allowing  dam-  for  the  value  of  the  timber  cut,  and  not 

ages  for  cutting  and  taking  away  tim-  for  damages  to  the  land,  it  is  not  error 

ber,    fairly    construed,     includes    not  to  reject  evidence  as  to  how  much  the 

merely  the  value  of  the  timber  or  wood  land    has    been    damaged.    Coody  r. 

cut,  but  such  damages  as  accrue  to  the  Gress  Lumber  Co.,  83  Ga.  793. 

freehold  by  their  destruction.     When  As  to  the  measure  of  damages  in  an 

the  action  is  merely  for  carrying  away  action  of  trover,  and   when    plaintiff 

timber  already  cut,  the  damages  could  can  recover  the  enhanced  value,  and 

not  go  well  beyond  its  value ;  but  when  also  as  to  the  proper  form   of  action, 

standing  trees  are  cut  down,  the  rule  of  see  Loos   and  Lumber,  vol.   13,  pp. 

damages  would  fairly   be  the  amount  1047,  1048,  n.  See  also  Trovbr,  vol.  26. 

which  the  value  of  the  estate  is  dimin-  BeplevlB. — Replevin  may  be  main- 

ished  by  their  destruction.    Skeels  v,  tained  for  trees  severed  from  the  land, 

Starrett,  57  Mich.  354;  Miller  v.  Well-  and  the  plaintiff's  right  to  pursue  his 

man,  75  Mich.  359 ;  Achey  v,  Hull,  7  property,  wherever  it  can  be  identified, 

Mich.  430.  is  unaffected  by  any  change  made  in 

If  the  value  of  the  timber  cut  covers  the  shape  or  form.     If  the  trees  were 

the  damage  done  the  land,  that  should  cut  in  good  faith  upon  some  supposed 

be  the  basis  of  the  verdict ;  but  if  not,  it  right,  the  defendant  may  deduct  the 

should  be  the  damage  done  the  land  by  value  of  his  time,  labor  or  skill ;  but  if 

the  cutting  and  removal  of  the  timber,  the  trespass  were  wanton  or  willful,  no 

Thompson  v.  Moiles,  46  Mich.  42.  allowance    will   be  made  for  the  in* 

1.  Beede  V.  Lamprey,  64  N.  H.  510;  creased    value    bestowed.      Heard   v. 

Longfellow  v,  Q^Kxwhyy  33   Me.  457;  James,  49  Miss.  236;  Single  v.  Schneider, 

Millerv.Wellman,  75  Mich.  353;  Skeels  24  Wis.  299;   Hungerford  v.  Redford, 

V,  Starrett,   57  Mich.  354;   Achey  v,  29  Wis.  345;  Herdic  r.  Young,  35  Pa. 

Hull, 7  Mich.  433;  Thompsons.  Moiles,  St.  176.    And  see  Rbplbvin,  vol.  20, 

46  Mich.  42.  p.  X061. 

In   Bailey  v.  Chicago,  etc.,  R.  Co.  In  Single  v,  Schneider,  30  Wis.  570, 

(S.  Dak.  1^3),  54  N.  W.  Rep.  596,  it  it  was  held  that  even  though  the  timber 

was  held  that  the  owner  may  bring  his  were  cut  knowingly  and  willfully ,  with- 

action,  either  for  the  value  of  the  trees  out' color  or  claim  of  right,  the  measure 

destroyed  or  for  the  injury  to  the  real  of  damages  would  be  the  stumpage,  un- 

estate,  and  that  in   the  former  action  less  the   taking  was  accompanied  by 

the  measure  of  damages  is  the  market  special  circumstances,  as  of  malice  or 

value  of  the  trees,  in  the  latter,  the  di-  insult,  justifying  exemplary  damages, 

minished   value  of    the   real    estate.  But  this  case  is  strongly  disapproved  in 

Kellan,  J.,  delivering  the  opinion  of  the  Nesbitt  v,  St.   Paul   Lumber  Co.,  21 

court  in  this  case,  said  :  "  A  single  tree,  Minn.  491,  and  Skinner  v.   Pinney,  19 

a  grove  of  growing  trees,  or  a  forest  of  Fla.  50;  45  Am.  Dec.  i. 

mature  timber,  has  an  intrinsic  estima-  Where    timber  is  cut  upon  public 
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In  many  of  the  states,  statutes  have  been  enacted  allowing  the 
owner  of  land  to  recover  treble  damages,  or  a  specified  penalty 
for  each  tree  cut,  from  anyone  who  enters  upon  his  property  and 
cuts  and  carries  away  trees  or  timber  without  his  consent ;  but  the 
courts,  in  construing  such  statutes,  have  usually  held  that  if  the 
trees  are  cut  by  one  under  the  mistaken  belief  that  the  land  is 
his  own,  and  not  wantonly  or  willfully,  only  single  damages  can 
be  recovered.*  The  word  **  owner,"  as  used  in  such  statutes,  is 
usually  held  to  mean  the  owner  of  the  fee.* 

lands  willfully,  fraudulently,  or  negli-  treble  damages.    Lindell  v.  Hannibal, 

gently^  or  without  authority,  and  made  etc.,  R.  Co.,  25  Mo.  550. 

into  saw-logs,  the  government  may  re-  A  penalty  is  sometimes  prescribed  of 

p]^vy  such  logs   or  sue  in   trover  for  so  much  for  each  tree  cut,  Mhoon  t;. 

their  value,  and  in  either  case  may  re-  Greenfield,   52   Miss.  434 ;  and  where 

cover,  without  deduction,  for  their  en*  different  penalties  are  annexed  to  the 

hanced  valuer  after  severance  from  the  felling  of  different  trees,  the  declaration 

freehold,  arising  from  the  labor  of  the  should  set  out  and  distinguish  the  dif- 

wrongdoer.    Bly  v,  U.  S.,  4  Dill.  (U.  ferent  classes  to  which  the  trees  felled 

S.)  4fif.  belong.    Whitecraft  v,  Vanderver,  12 

1.  Clarke  v.    Field,  42   Mich.  342;  III.  235.    Where  the  statute  provides 

Russell  V.  Myers,  32  Mich.  522;  Wallace  for  the  recovery  of  a  certain  sum  per 

•tf.    Finch,  24    Mich.    255 ;   Osborn  v,  tree,  the  judgment  must  be  for  some 

Lovell,  36  Mich.  246 ;  Van  Deusen  v.  multiple  thereof.    Behymer  v.  Odell, 

Young,  29  N.  Y.  9;  Wagstaff  V.  Ship-  31  III.  App.  350. 

pel,  27  Kan.  450;  Batchelder  v,  Kelly,  The    United  States  is  held  to  be  a 

10  N.  H.  436;  34  Am.  Dec.  174;  Morri-  "  person,"   within   the   meaning  of  a 

son  V.  Bedell,  22  N.  H.  237;  Russell  v.  statute  making  it  an  offense  for  any 

Irby,  13  Ala.  131 ;  Watkins  v.  Gale,  13  one  to  cut  down  trees  growing  upon 

111.  153;   Whitecraft  v.  Vanderver,   12  the   land  of  any  "person."     State  v, 

111.235;  Cushing  V.  Dill,   3   111.  460;  Herold,  9  Kan.  194. 

Cushman  v.  01iver,8i  111.444;  Barnes  t;.  3.  Missouri,  etc.,  R.  Co.  i;.  Arnold, 

Jones,  51  Cal.  303;  Thurn  v,  Alta  Tel.  10  Kan.  473;  Wright  v.  Bennett,  4  111, 

Co.,  15  Cal.  474;  Soulard  v.  St  Louis,  258;  Achey  v,  Hull,  7  Mich.  423;  Behy- 

36  Mo.  546;  Schmidt  v.  Densmore,  42  mer  v.  Odell,  31  111.  App,  350;  Jarrot 

Mo.   325;    Perkins    v.  Hackleman,    26  v,  Vaughn,  7  111.  132. 

Miss.  41;  Cohn  v,  Neeves,  40  Wis.  401.  The  one  suing  as  owner  must  aver 

The  trespass  must  be  willful  or  the  and  prove  an  estate  in  fee*.     Clay  v, 

neglect    inexcusable.     McCleary   v,  Boyer,  10  111.  506;  Mason  t;.  Park, 4  III. 

Anthony,    54   Miss.   708;      Barnes  v,  532;   Whiteside   v.  Divers,  5  111.  336; 

Jones,  51  Cal.  303;  Keirn  v.  Warfield,  Edwards  v.  Hill,  11  111.  22.     But  ob- 

60  Miss.  799.  jection   that  the  declaration  does  not 

There  need  be  no  malicious  motive ;  contain  a  sufficient  averment  of  owner- 

hence,  where  the  title  to  the  land  was  ship  must  be  raised  on  demurrer.  Clark 

in  litigation  and  had  been  decided  ad-  v.  Field,  42  Mich.  342.     Possession  un- 

versely  to  defendant,  if  pending  an  ap-  der  claim  and  color  of  title  is  presump- 

peal  he  enters  and  cuts  timber,  he  will  tive  evidence  of  title  in  the  plaintiff,  and 

be  liable   to  treble  damages.    During  casts  the  burden  of  contesting  the  title 

the  litigation  he  should  let  the  timber  upon  the  defendant.     Abney  v,  Austin, 

alone.     Wright  v.  Brown,  5  Kan.  600.  6  111.  App.  49;  Mason  v.  Park,  4  111.  532; 

It  is  immaterial  that  the  defendant  Douglass  v,  Dickson,  31  Kan.  310; 
supposed  he  was  cutting  on  public  land.  Nelson  v,  Mather,  5  Kan.  151.  There 
Unless  he  has  a  reasonable  cause  to  must  be  a  claim  of  ownership,  however, 
believe  the  land  was  his  own,  he  is  possession  alone  being  insufficient, 
liable  to  treble  damages.  Emerson  v.  McCleary  v,  Anthony,  54  Miss.  708. 
Beavaus,  12  Mo.  511;  Givens  v.  Kend-  But  he  need  not  be  in  actual  posses- 
rick,  15  Ala.  648;  Perkins  v.  Hackle-  sion.  Sullivan  v.  Davis,  29  Kan.  28; 
man,  26  Kan.  41.  Fitzpatrick  v.Gebhart,  7  Kan. 35;  State 

A  railroad  company,  acting  in  good  v.    Herold,  9  Kan.   199.      Nonjoinder 

faith  under  a  supposed  authority  con-  of  co-owner  goes  to  apportionment  of 

ferred  by  its  charter,  is  not  liable  to  damages.     Achey  v,  Hull,  7  Mich.  423. 
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I.  IhOeheral:  DBVmTiOH;  CoJflTiTUJUlTa— 1.  Deflnitioii. — Tres- 
pass, in  its  usual  legal  acceptation,  is  a  wrong  done  with  force, 
to  the  person,  property,  or  rights  of  another.*     It  is  also  the 

1.  Bouv.   Law   Diet.    Any  interfer-  in  Wakeman  v.  Robinson,  2  Bing.  213, 

ence,  however  slight,  which  unlawfully  which  was  an  action  of  trespass   for 

disturbs  another  in  the  enjoyment  of  driving  against  the  plaintiffs    horse 

his  property,  is  a  trespass.     Rand  v.  and  injuring  him  with  the  shafts  of  a 

Sargent,   23    Me.   326;    39  Am.   Dec.  gig,  it  was  held  to  be  a  good  defense, 

625.  that  the  horse  was  frightened  by  the 

Forcible  disturbance  of  peaceable  noisy  and  rapid  approach  of  a  butcher's 

possession   is  trespass ;  and  an  action  cart,  and  became  ungovernable,  so  that 

therefor  involves  no  question  of  title,  the  injury  was  occassioned  by  an  un- 

Newcombe  v,  Irwin,  55  Mich.  620.  avoidable  accident.     And  in  Goodman 

An    entry  on   the  land  of  another  v,  Taylor,  5  Car.  &  P.  410,  which  was 

without  license,  and  without  express  or  an  action  for  an  injury  done  to  a  horse 

implied  permission  from  the  owner,  is  by  a  pony  and  chaise  running  into  it, 

a    trespass.     Hatch  v.   Don  n  ell,  74  evidence  was  given  on  the  part  of  the 

Me.  163.  defendant,  that  his  wife  was  holding 

Trespass  is  the  proper  remedy  where  the  pony  by  the  bridle  when  it  became 

there  is  no  right  to  distrain,  and  the  frightened  by  a  passing  show.    It  was 

seizure  is  illegal.    Dickson  v.  Parker,  held  that  this  was  a  good  defense  on- 

3  How.  (Miss.)  2x9;  34  Am.  Dec.  78.  der  a  plea  of  not  guilty. 

Injury  is  immediate  and  therefore  In  Vincent  v,  Steinor,  7  Vt  62, 
trespass,  only  when  it  is  directly  oc«  Williams,  C.  J.,  after  an  examination 
casioned  by,  and  is  not  merely  a  conse-  of  the  authorities,  said :  **  The  result  of 
quence  resulting  from,  the  act  com-  our  examination  is  that  we  think  there 
plained  of.  Holly  v.  Boston  Gaslight  must  be  some  blame,  or  want  of  care 
Co.,  8  Gray  (Mass.)  123;  69  Am.  and  prudence,  to  make  a  man  answer- 
Dec.  233.  able    in    trespass;  and   that    where  a 

Constructive  possession  of  goods,  by  horse  takes  a  sudden  fright,  and  there 

one  having  the  general  property  in  them  is  no  imprudence  in  the  rider,  either  in 

and  a  right  to  reduce  them  to  posses-  managing  the  horse  or  in  driving  an 

sion  at  pleasure,  is  sufficient  to  main-  unsafe  horse,  and  the  horse  runs  against 

tain  either  trespass  or  replevin.    There  another  and  injures  him,  the  trespass 

is  a  tortious  taking,   whenever   there  is  wholly  involuntary  and  unavoidable, 

is  an  unlawful  meddling  with  the  prop-  for  which  no  action  can  be  maintained; 

erty,  or  an  exercise  or  claim  of  domin-  and  although  a  man  is  held  responsible 

ion  over  it,  without  any  pretense  of  for  injuries  occasioned  by  his  cattle,  as 

authority   or    right.     This,   without  a  was  urged  in  the  argument,  it  is  on 

manual  seizing  of  the  property,  is  suf-  the  ground  that  blame  is  attached  to 

ficient,  and  an  action  of  trespass  or  re-  him  in  not  restraining  them,  and  that 

plevin  will  lie.    Haythorn  v.  Rushforth,  ^  it  is  his  duty  to  keep  them  from  mis- 

19  N.  J.  L.  x6o ;  38  Am.  Dec.  540.  '  chief  and  to  make  use  of  care  and  pru- 

Trespass  lies  whether  the  injury  is  dence  in  proportion  to  the  necessity  of 

willful  or  not,  if  the  injurious  act  is  the  the  case.     It  is  on  the  ground  that  no 

immediate  result  of  the  force  originally  blame  is  attached  to  him  that  he  is  not 

applied  by  the  defendant,  and  the  plain-  responsible  for  damages  arising  from 

tiff  is  injured  thereby;  thus,  where  the  the  vicious  propensities  of  domestic 

defendant  cut  trees  on  his  own   land  animals,  unless  he  knew  of  such  pro- 

and  one  accidentally  fell  on  the  land  of  pensityand  neglects  to  take  the  proper 

the  plaintiff,  the  latter  may  maintain  an  precaution   to   prevent  their  injuring 

action  of  trespass.  Neuson  v,  Anderson,  others.*' 

2  Ired.  (N.  Car.)  42;  37  Am.  Dec.  406.  An  action  of  trespass  may  be  main- 
Yet  it  is  held  that  trespass  will  not  tained  against  idiots  or  lunatics,  who 
lie  for  an  injury  which  is  caused  by  an  are  presumed  to  have  no  will,  for  the 
unavoidable  accident.  So,  in  Gibbons  mind  need  not  concur  in  the  act  occa- 
V.  Pepper,  4  Mod.  405,  it  was  held  that  sioning  the  injury.  Ogle  v.  Barnes,  8 
where  a  horse  runs  away  with  his  rider  Tr.  191 ;  Gates  v.  Miles,  3  Conn.  70. 
against  his  will,  and  he  could  not  have  The  act  of  uncocking  a  gun  is  vol- 
avoided  it,  and  runs  against  another,  untary  and  not  unavoidable.  Under- 
there  is  no  injury  in  the  rider.     And  wood  v,  Hewson,  i  Str.  596. 
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name  of  an  action  in  tort ;  the  remedy  which  is  used  when  it 
is  desired  to  recover  damages  for  violent  or  forcible  injury 
either  to  the  person  or  property.*     Force  is  the  gist  or  criterion 

An  action  of  trespass  is  an  appropri-  which  the  plaintiff  would  be  entitled  to 

ate  remedy  where  one^s  property,  or  the  recover  nominal  damages,  if  nothing 

property  of  a  person  of  whom  he  has  more.    Bruch  v.  Carter,  33   N.  }.  L. 

become  administrator,  has  been  torti-  554;    Harrison   v.   Wisdom,    7   Heisk. 

ously  taken.  Osbornv.  Bell,  5  Den.  (N.  (Tenn.)   99;   Nelson  t;.  Bondurant,  36 

Y.)  370;  49  Am.  Dec.  275.  Ala.  341;  Furlong  v.  Bartlett,  21  Pick. 

Parties  engaged  in  the  prosecution  of  (Mass.)  401;  Imlay  v.  Sage,  5  Conn, 

a  lawful  act  are  not  liable  for  an  acci-  489;  Coxe  v,  England,  65  Pa.  St.  212; 

dental  in  jury  occurring  during  the  per-  Mills  v.  Wooters,  59  111.  234. 

formance  of  the  act,  when  due  care  and  Trespass  will  not  lie  for  bare  neglect 

precaution  have  been  exercised.    Wil-  by  an  infant  or  adult  to   use  a  hired 

Hams  V,  Michigan  Cent.  R.  Co.,  3  Mich,  animal  with  ordinary  care,  to  protect 

359;  55  Am.  Dec.  59.  him  from    injury,   and  return  him  as 

1.  Bouv.  Law  Diet.  agreed  upon.    Campbell  v.   Stakes,  2 

nimitratioiia — As    to    Personalty, —  Wend.  (N.  Y.)  137;  19  Am.  Dec.  561. 

The  defendant's  gig,  in  which  he  was  After  a  delivery  of  goods  sold,  the 

driving   at  a  '* brisk  trot"  through  a  seller  cannot,  on  account  of  fraud  in 

**  narrow  street,'*  came  in  contact  with  the   contract,  forbid  the  goods  to  be 

the  plaintiff's  horse,  which  was  loose  taken   away,   and  bring  an  action  of 

in  the  street,  and  was  walking  oblique-  trespass  against  the  person  taking  them 

ly  across  the  defendant's  course,  and  away.    M'Carty  v,  Vickery,  13  Johns, 

killed  him.    It  was  held  that  the  acci-  (N.  Y.)  348. 

dent  was  owing  to  the  defendant's  care-  Trespass  will  not  lie  against  a  per- 

lessnessy  or  tQ  his  imprudent  driving,  son,  coming  to  the  possession  of  goods 

and  that  he  was  liable  for  the  value  of  lawfully,   for  any  subsequent  unlaw- 

the  horse.     Payne  v.  Smith,  4  Dana  ful   conversion  of  them.    Bradley  v. 

(Ky.)  497.  Davis,  14  Me.  44;  30  Am.  Dec.  729. 

The  owner  of  a  cow  which  is  accus-  The  owner  of  a  bull  is  liable  in  tres- 

tomed  to  hook,  the  vicious   propensity  pass  if  the  bull  breaks  into  an  inclo- 

being  known  to  her  owner,  is  liable  for  sure  and  gores  a  horse  of  his  neighbor 

damage   done  by  her,  although  it  is  so   that  he  dies;  and  the  measure  of 

done  in  the  highway  against  the  land  damages    is   the  value  of    the  horse, 

of  her  owner,  and  while  going  to  her  Dolph  v.  Ferris,  7  W.  &  S.  (Pa.)  367; 

usual  watering    place.    Coggswell  v,  42  Am.  Dec.  246. 

Baldwin,  15  Vt  404.  Taking  a  bill  of  sale  as  security  for 

The  defendant  applied  to  the  bailee  a  contract  which  the    taker  then  in- 

of  goods  for  them,  saying  that  he  had  tended  not  to  carry  out  is  a  fraud,  and 

authority  from  the  owner  to  sell  them,  taking  possession  of  the  goods  under 

and  tooK  the  goods,   sold   them,   and  it  is  as  much  a  trespass  as  if  the  bill 

paid  part  of  the  proceeds  of  the  sale  had  never  passed.    Butler  v,  Collins, 

to  the  bailee,  requesting  him  to  pay  it  13  Cal.  457. 

to  the  owner.    The  owner  received  the  Trespass  lies  for  an  injury  sustained 

same  without  objection,  and  requested  by  frightening  the  plaintiff's  horse  by 

the  bailee  to  call  on  the  defendant  for  firing  a  gun,  if  there  was  reasonable 

the  remainder.    It  was  held  that  tres-  eround  to  think  that  the  tiring  might 

pasd  de  bouts  asportatis^  could  not  be  frighten   him.      Cole  v,   Fisher,   11 

maintained  by  the  owner  against  the  Mass.  137. 

defendant,  although  he  did  not  show  The  offense  of  *' fraudulently  opening 

any  authority  from  the  owner  to  make  certain  packages  or  casks,"  being  in  care 

the  sale.      Wellington   v.  Drew,   16  of  the  defendant  and  belonging  to  the 

Me.  51.  plaintiff,  '^  and  taking  therefrom  a  part 

The  defendants  untied  plaintiff's  of  their  contents,"  is   a  trespass  only, 

horse,  and  removed  him  from  the  post  Cook  t;.  Darby,  4  Munf.  (Va.)  444;  6 

to  which  the  owner  had  fastened  him.  Am.  Dec.  539. 

and  which  the  plaintiff's  right  to  use,  Trespass  lies  against  the  owner  of  a 

if  not  exclusive,  was  at  least  as  good  as  dog    which   has  killed  the   plaintiff's 

the  defendants.'    It  was  held  that  this  sheep.     Paff  v.  Slack,  7  Pa.  St.  254; 

constituted  a    technical    trespass    for  Campbell  v.  Brown,  19  Pa.  St.  359. 
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In   trespass  de  bonis    asportatisy  if  house  situated  on  the  land,  as  well  as 

the  original  taking  be  not  a  trespass  as  to  the  land  itself.   The  trial  was  had  on 

against  the  plaintiff,  the  subsequent  con-  the  question  of  title,  and  a  verdict  was 

version  of  the  property  will  not  render  found   for  the    plaintiff.     It   was  held 

the    defendant   liable.     Henderson    v,  that  the  plaintiff  in  error  could  not  in- 

Marx,  57  Ala.  169.  sist  that  his  house  was  personal  proper- 

Anj  unlawful  exercise  of  authority  tv,  and  that  trespass  would  lie  for  its 

over  the  goods  of  another  will  support  destruction.   Houghtaling  v.  Houghtal- 

trespass,  even  though  no  force  may  be  ing,  5  Barb.  (N.  Y.)  379. 

exerted.    Thus,  trespass  will  lie  against  The  sale  of  timber  standing  upon  an- 

the  purchaser,  with  notice,  of  the  goods  other's  land,  and  the  subsequent  cutting 

of  a  third  person  at  a  sale  under  exe-  and  removal  of  it  by  the  purchaser, 

cution.      Hardy    v,  Clendening,  25  make  the  vendor  a  trespasser.     Dreyer 

Ark.  436.  V,  Ming,  33  Mo.  434. 

The  defendants  entered  the  store  of  Plaintiff,  in  an  action  of  trespass  for 
the  plaintiff,  and  carried  off  a  quantity  cutting  and  removing  timber,  claimed 
of  goods.  They  first  put  up  a  quantity  to  have  constructive  possession  under 
in  one  package,  which  one  of  the  de-  certain  probate  proceedings,  and  de- 
fendants carried  away,  while  the  other  fendant  asked  a  charge  that,  to  entitle 
remained  and  selected  goods  for  another  him  to  recover,  he  must  show  title*  It 
package,  which,  on  the  return  of  the  was  held  that  a  charge  that  "  plaintiff's 
first  defendant,  they  together  carried  title,  or  color  of  title  and  possession  and 
away.  It  was  held  that  the  whole  occupation,  were  sufficient  to  entitle 
might  properly  be  regarded  as  one  tres-  him  to  maintain  the  action,"  did  not 
pass.  Harris  v,  Rosenberg,  43  Conn,  take  from  the  jury  the  question  whether 
227;  Hurd  V,  Darling,  16  Vt.377;  Avery  the  title  was  valid  or  not  Hoffman  v, 
V,  Halsey,  14  Pick.  (Mass.)  174;  Rich  Harrington,  44  Mich.  183. 
V.Johnson,  ox  Ind.  246;  Pope  v.  Cor-  Where  A  brought  an  action  of  tres- 
dell,  47  Mo.  251.  pass  against  B,  for  breaking  and  enter- 

As  to  Person. — Where  the  trespass  is  ing  his  close,  and  cutting  and  carrying 

forcible,  an  owner  may  resist  entry;  but  away  certain  pine  timber,  and  the  evi- 

he  is  not  justified  in  killing  the  tres-  dence  tended  to  show  that  the  timber 

passer,  unless  it  is  necessary  to  prevent  was  not  cut  on  the  plaintiff's  land,  but 

a  felonious  destruction  of  the  property',  was  drawn  across  it,  it  was  held  that  the 

or  to  defend  himself  against  loss  of  life  action  could  be  maintained  even  if  the 

or  great  bodily  harm.  Carroll  v.  State,  cutting  were  not  upon  the  plaintiff's 

23  Ala.   28;   58  Am.   Dec.  282.     See  land.    Brown  v.  Manter,  22  N.  H.  468. 

Assault  and  Battery,  vol.  i,  p.  778;  The  Maine  resolve  of  Jan.  24th,  1839, 

False  Imprisonment,  vol.  7,  p.  661.  authorizing    and    requiring    the   land 

As  to  Realty, — The  wanton  and  un-  agent  to  prevent   **  all   persons  found 

necessary  destniction  of  the  property  trespassing    on    the    territorj'   of  this 

of  another,  in  removing  an  obstruction  state,  as  bounded  and  established  by 

from  the  highway,    is  a  trespass,  the  treaty  of  1783,"  and  with  force,  if 

Beardslee  v,  French,  7  Conn.  125;  18  necessary,  from  committing  such  tres- 

Am.  Dec.  86.  passes,  is  equally  applicable  to  such  as 

The  purchaser  of  a  crop  of  growing  may  commit  them  on  the  land  of  pri- 

grass  is  entitled  to  the  exclusive  enjoy-  vate  persons,  and  to  such   as  trespass 

ment  of  the  crop  standing  on  the  land  upon   the  public   lands   of   the    state. 

during    the    proper  period    of  its  full  Plummer  v.  Jarvis,  23  Me.  297. 

growth  and  removal,  and  may  main-  Trespass  lies  against  A  for  cutting 

tain  trespass  quare  clausum  f regit  down  a  tree  upon  B's  land,  which  had 

against  a  stranger  who,  during  that  time,  a  swarm  of  bees  in  it,  and  taking  the 

•  wrongfully  enters,  and  cuts  and  carries  honey,  unless  the  bees  went  from  A's 

away  the  grass.    Dolloff  v.  Danforth,  hive.    Merrils   v»  Goodwin,   i   Root 

43  N.  H.  219.  (Conn.)  209. 

One  who  enters  into  the  possession  Trespass  does  not  lie  for  taking  shell- 

of  unoccupied  lands  without  any  claim  fish  on  the  land  of  an  individual  be- 

of  right  or  title,  and  for  the  purpose  of  tween  high  and  low  water  mark.     Peck 

keeping  the  true  owner  out  of  posses-  xk  Lockwood,  5  Day  (Conn.)  22. 

sion ,  is  a  trespasser.    McCall  v.  Cape-  A  right  granted  by  one  man  to  an- 

hart,  20  Ala.  521.  other  to  convey  water  through  land  of 

In  trespass  quare  clansum  fregit^  the  the  grantor,  by  means  of  a  race,  to  the 

plaintiff  complained  of  an  injury  to  his  mill  of  the  grantee,  is  an  incorporeal 
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of    the    action,  and    distinguishes    it    from    Trespass    on    the 
Case.^ 

2.  Acts  of  TrespafiB. — ^A  trespass,  that  is  to  say,  a  direct  physical 
interference  with  the  person,  land,  or  goods  of  another,  is,  as  a 
rule,  actionable.*     For  mere  words,  without  more,  the  action  does 

hereditament;  and  for  an  injur  J  to  such  payment  of  the  rent;  but  plaintiff's 

right  an  action  of  trespass  will  not  lie.  house,  where  the  piano  was,  was  kept 

Baer  v,  Martin,  8  Blackf.  (Ind.)  317.  locked  against  the  defendant,  and  he 

A  person  has  no  right  to  enter  on  the  could  not  enter.  In  order  to  effect  an  en- 

land  of  another  and  remove  a  house  trance,  this  subterfuge  was  employed: 

therefrom,  although  the  greater  part  An  insurance  agent,  in  the  employ  of 

of  it  is  on  his  own  land.    Boiling  v.  the  defendant,  went  to  the  house,  and 

Whittle,  37  Ala.  35;  Small  v.  Ball,  47  obtained  admission  upon  pretense  of 

Vt.  486;    Corcoran    v,   Webster,    50  examining  the  flues.  Immediately  after- 

Wis.  135.  wards,  defendant,  with  assistants,  came 

Possession  of  a  meeting-house  horse  to  the  house.  Plaintiff's  wife  locked  the 
shed,  without  actual  or  constructive  no-  front  door  against  them ,  and  requested 
tice  of  parol  conveyances  to  others,  the  insurance  agent  to  retire  by  the 
entitles  one  to  maintain  trespass,  and,  back  door;  but,  instead  of  doing  so 
after  judgment  in  his  favor,  it  was  held  and  against  her  objection,  he  threw 
in  Kelleyt;.  Seward,  51  Vt.  436,  that,  as  open  the  front  door,  and  the  defend- 
the  facts  found  were  consistent  with  ant  and  his  aids  entered,  and  removed 
the  theory  that  the  shed  was  so  attached  the  piano.  On  this  evidence,  defend- 
to  the  realty  as  to  become  part  of  it,  it  ant  conceded  that  the  insurance  agent 
would  be  regarded  as  so  attached.  obtained    entrance    by  deceit;   but 

Four  persons  owned  in  common  a  claimed  that  he,  being  once  peaceably 
water-ditch,  and  while  in  the  joint  use  in  the  house,  could  admit  his  confed- 
of  the  water,  three  of  said  tenants  erates,  and,  their  entry  being  peace- 
agreed  with  A  that  if  he  would  enlarge  able,  their  subsequent  acts  were  not  a 
and  improve  the  ditch,  he  should  have  trespass.  It  was  held  that  the  defendant 
an  interest  therein,  and  right  to  use  and  his  assistants  were  trespassers.  The 
water  therefrom.  A  did  work  on  the  house  was  kept  fastened  against  them, 
ditch  to  the  value  of  $50,  and  began  to  which  they  knew.  Had  they  broken 
use  the  water,  and  was  completing  his  down  the  door  to  gain  an  entrance,  it 
contract  when  he  was  stopped  by  the  is  not  denied  that  it  would  have  const!- 
owners,  including  the  persons  with  tuted  a  trespass.  The  mere  fact,  how- 
whom  he  had  contracted,  and  who  de-  ever,  that  one  of  their  number  effected 
clared  the  contract  rescinded,  whereby  an  entrance  without  force,  by  fraudu- 
A  was  prevented  from  completing  his  lent  means,  and,  upon  the  approach  of 
work.  No  reason  was  assigned,  and  n9  the  others,  contrary  to  the  will  and 
offer  to  pay  for  the  work  done.  A  con-  command  of  the  inmates  of  the  house, 
tinued  to  use  water  from  the  ditch,  unbolted  the  door,  and  allowed  them  to 
Thereupon  the  owners,  including  the  rush  in,  can  place  the  act  in  no  more 
contracting  persons,  sued  in  trespass  favorable  attitude  than  if  the  door  had 
for  wrongful  use  of  the  water  from  the  been  broken.  Kimball  v.  Custer,  73 
time  he  entered.    It  was  held  that  the  111.  389. 

defendant's  acts  did  not  constitute  tres-  2.  Clerk  &  Lindsell  on  Torts,  p.  6. 

pass  and    plaintiffs  could  not  recover.  A  person  is  a  trespasser,  who,  instead 

Bowman  v.   Ayers    (Idaho,  1889),  21  of  passing  along  on  the  sidewalk  of  a 

Pac.  Rep.  405.  street,  stops  on  it  in  front  of  a  man's 

1.  Foroa  Is  the  Glit  of  the  Action. —  house,  and  remains  there,  using  towards 

Walker  Am.    Law    (8th  ed.),  p.  596;  him   abusive  and  insulting    language. 

Dale  Mfg.  Co.  v.  Grant,  34  N.  J.  L.  Adams  v.  Rivers,  xiBarb.  (N.  Y.)  390. 

143.     See  casea  cited  in  illustrations  in  The  public  have  only  an  easement  in 

preceding  note.    ,  a  highwav  to  pass  and  repass  alcmg  the 

It  It  Hoi  Always  HeoeaaaryTluit  Actual  same,  and  when  one  stops  in  the  road 

Fores  Be  Used. — In  an  action  of  trespass  and  uses  loud  and  obscene  language,  he 

for  entering  plaintiff 's  house  and  re-  becomes    a  trespasser,  and  the  owner 

moving  a  piano,  it  appeared  that  the  of  the  land  has  the  right  to  abate  the 

plaintiff  had  hired  it  from  the  defend-  nuisance  which  he  is  creating ;  and,  in 

ant,  who  claimed  to  remove  it  for  non-  case   the  trespasser   is  armed  with  a 
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not  lie  ;^  though  this  rule  is  qualified  somewhat  where  the  words 
accompany  acts  tending  to  cause  a  breach  of  the  peace.^  The  action 
will  not  lie  for  trespass  committed  bv  one  against  another  where 
both  are  engaged  in  an  unlawful  act.^ 

pistol  and  acting  in  a  belligerent  man-  through  the  country,  will  be  held  liable 

ner,   the  principle  of  molliter  manus  in  treepass  for  disorders,  committed  by 

does  not  apply.     State  f.  Davis,  80  N.  the  soldiers  under  their  command,  which 

Car.  351;  30  Am.  Rep.  86.  they  knew  of,  and  did  nothing  to  pre- 

For  an  unavoidable  accident,  trespass,  vent,  or  to  detect  and  punish.   Avery  r. 

ordinarily,  does  not  lie.  Brown  v.  Ken-  Bulkly,  i  Root  (Conn.)  275. 
dall,  6  Cush.   (Mass.)    392;   Davis    v.        Where  any  public  way  is  unlawfully 

Saunders,   2   Chit.   639;   Goodman  v.  obstructed,  an  individual    who   wante 

Taylor,  5  C.  &  P.  410;  24  E.  C.  L.  385;  to  use  it  in  a  lawful  way  may  remove 

Roche  V.  Milwaukee  Gas  Light  Co.,  5  the  obstruction.    Arundel  v'  McCul- 

Wis.  55.  loch,  10  Mass.  70. 

If  there  be  any  want  of  ordinary  care  The  fact  that  land  granted  to  a  rail- 
and  skill,  the  defendant  is  liable.  Dy-  way  company  for  the  location  of  its 
gert  V,  Bradley,  8  Wend.  (N.  Y.)  469;  tracks  and  buildings  is  also  used  by 
Vincent  v,  Stinehour,  7  Vt.  62;  29  Am.  another  company,  does  not  render  the 
Dec.  145.  former  liable  in  damages  to  the 
The  clandestine  entry  of  a  claimant  grantor.  Wrightsvllle,  etc.,  R.  Co.  v. 
upon  premises  of  which  another  has  Holmes,  85  Ga.  668. 
been  given  possession  by  legal  process,  A  director  in  a  railway  company  who 
makes  him  an  intruder,  whom  the  law-  participates  in  the  location  of  the  road, 
ful  possessor  may  forcibly  expel,  if  need  and  afterwards  buys  land  through 
be ;  and  if  the  intruder  is  accidentally  which  it  runs,  is  estopped  from  re- 
injured  in  the  process  of  expulsion,  his  covering  damages  of  the  company  for 
own  contributory  negligence  should  trespass  in  locating  its  road  on  the 
be  considered  in  fixing  responsibility  land.  Wrightsville,  etc.,  R.  Co.  v. 
therefor.  Taylor  v,  Adams,  58  Mich.  Holmes,  85  Ga.  668. 
187.  A  person  who  has  made  a  parol  con- 
Where  rubbish  was  laid  near  a  neigh-  tract  to  purchase  uninclosed  land  from 
bor's  wall  and  accidentally  fell  against  another,  and  has  entered  into  posses- 
and  injured  the  wall,  the  master  of  the  sion,  cannot  sue  his  vendor  for  trespass 
servant  placing  it  there  was  held  liable,  in  going  on  the  land  and  taking  water 
Gregory  v.  Piper,  9  B.  &  C.  591 ;  17  E.  from  the  well.  Bick  v.  Hill,  37  Ma 
C.  L.  454;  Welch  V.  Durand,  36  Conn.  App.  554. 

182 ;  4  Am.  Rep.  55 ;  Jordan  v.  Wyatt,        An  agreement  to  sell  the  defendant 

4  Gratt.  ( Va.)  151 ;  47  Am.  Dec.  720.  half  of  the  plaintiff's  growing  crop  of 

1.  Mere  Words. — Wheeler  v,  Moore,  .com,  or  so  much  thereof  as  he  may 
Wright  (Ohio)  408;  Keyes  v.  Devlen,  3  have  to  spare,  does  not  carry  with  it  an 
£.  D.  Smith  (N.  Y.)  518.  irrevocable  license  to  enter  and  remove 

2.  AbiuiTe  Words. — Shorter  v.  Peo-  the  corn;  and  where  plaintiff  has  noti- 
ple,  2 N.Y.  193;  51  Am.  Dec.  286;  Merest  fied  defendant  that  he  cannot  let  him 
V,  Harvey,  5  Taunt.  442;  Stephen  v.  have  any  corn,  such  entry  constitutes 
Myers,  4  C.  &  P.  349;  19  E.  C.  L.  414.  defendant  a  trespasser.  Green  v.  Evans, 

8.  Lord  V,  Chadbourne,  42  Me.  429;  38  Mo.  App.  517. 
66  Am.  Dec.  290;  Gregg  v,  Wyman,  4        In  an  action  of  trespass,  where  there 

Cush.  (Mass.)  322.  is  evidence  of  title  to  the  land  in  con- 

niustratlona — Aoti  Tluit  May  or  May  troversy  in  a  stranger  to  the  suit ;  that 

Hot  Be  TreiiMuif. — An  act  lawful  at  the  he  was  in  possession,  and  authorized 

time  it  was  committed,  cannot  subse-  defendant  to  c  u  t    timber,  etc.,  it  is 

quently,  by  a  legal  fiction,  be  converted  proper  for  the  court  to  charge  that,  if 

into  and  treated  as  a  trespass.    Pratt  v,  plaintiff  was  not  the  tO  w  n  e  r  of  the 

Potter,  21  Barb.  (N.  Y.)  589.  locus  in  quo,  but  i^  belonged   to  an- 

A  peaceable  entry  into  the  house  of  other,  and  the  owner  was  in  the  actual 

another,  for  illegal  purposes,  is  a  tres-  possession  of  the  same,  and  authorized 

pass.    Gilmore  v.   Wale,  A  nth.  (N.  the  defendant  to  enter  and  cut  timber, 

Y.)  64.  then  the  plaintiff,  though  in  possession. 

In  Connecticut^  the  commanding  of-  cannot  maintain  his  action  of  trespass 

ficers  of  companies  of  militia  marching  against  the  defendant.  Roberts  v»  Pres- 
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8.  liabilitiet. — For  the  consequences  of  one's  wrongful  act  lia- 
bility follows,^  even  though  the  consequences  might  have  been 
avoided  by  the  exercise  of  care  on  the  part  of  the  injured  person  ;* 
nor  is  liability  lessened  by  the  contribution  of  extraneous  causes.^ 

4.  Aiding,  Abbetting,  and  Inciting. — One  who  aids,  abets,  or  in- 
cites in  the  perpetration  of  a  trespass  is  liable  as  well  as  the  direct 

perpetrator.*  So  one  who  has  delegated  authority  to  be  used 
for  his  benefit  may  be  liable  for  the  acts  of  the  ministerial  agent.^ 

ton,  io6  N.  Car.  411;  Brown  v.  Perkins,  453 ;  Mallory  v.  Merritt,  17  Conn.  178; 

X  Allen  (Mass.)  89;  Norvell  v.  Gray,  i  Hall  v,  Howd,  10  Conn.  5x4;  37  Am. 

Swan   (Tenn.)  96;  Cutler  v.  Smith,  57  Dec.  696;  Ferguson  v.  Terry,  i  B.  Mon. 

111.  352;   Chouteau  v,  Bouehton,  100  (K7.)  96;  Judson  v.Cook,  11  Barb.  (N. 

Mo.  406;  Dexter  v.  Cole,  6  wis.  319;  70  Y.)  643;  Horton  v,  Hensley,  x  Ired.  (N. 

Am.  Dec.  465;  Butterfield  v.  Haskins,  Car.)  163;    McMurtrie  v,  Stewart,  3i 

33  Me.  392.  Pa.  St.  333 ;  Welsh  v.  Cooper,  8  Pa.  St. 

1.  Burton  v.  McClellan,  3  111.  434.  3x7;  Vosburgh  t;.Moak,  i  Cush.( Mass.) 
Trespass  ^uare  clausum /re^ii  m9ij  he  453;  48  Am.  Dec.  6x3;  Smith  v.  Felt, 
committed  by  one  who  stands  on  his  50  Barb.  (N.  Y.)  613;  Shepherd  v,  Mc- 
own  ground  or  in  the  street,  and  with  Quilkin,  3  W.  Va.  90;  Lewis  v.  Johns, 
missiles  breaks  the  house  of  another.  34  Cal.  629;  Brown  v.  Perkins,  x  Allen 

Prewitt  V.  Clayton,  5T.B.  Mon.  (Ky.) 4-  (Mass.)  89;  McMannus  v.  Lee,  43  Mo. 

A  person  can  recover  for  the  tempo-  306 ;  97  Am.  Dec.  386. 

rarj  interruption  of  his  business,  and  6.  Beiponalble  for  Aott  of  Agent. — 

loss  of  time  of  his  workmen,  occasioned  One  who  encourages  a  constable  to 

by  the  blasting  of  rock  by  a  contractor  make  a  levy  under  a  void  writ  of  ex- 

on  a  public  work  in  the  immediate  vicin-  ecution,  and  gives  him  a  bond  of  in- 

ity  of  the  plaintiff's  buildings,  in  such  a  demnity  in  order  to  induce  him  to  make 

negligent  manner  as  to  throw  pieces  of  such  levy,  is  liable  as  a  co-trespasser 

rock  against  the  buildings,  and  cause  with  the  officer.     Kamerick  v.  Castle- 

the  plaintiff's  workmen  to  leave  them  man,  39  Mo.  App.  658. 

under    a  reasonable  apprehension    of  A  person  cannot  be  held  liable  as  a 

danger;  and  a  payment  of  the  damage  trespasser  for  employing  an  officer  to 

to  the  building  is  no  bar  to  the  action,  execute  legal  process,  and  no  one  who 

it  being  understood  by  the  parties  that  lawfully  employs  an  officer  is  liable 

the    damage    by  interruption    of  the  for  the  officer's  abuse  of  his  functions, 

plaintiff's  business  was  not  included  in  Sutherland  v,  Ingalls,  63  Mich.  620. 

the  settlement.    Hunter  v.  Farren,  137  Where  there  is  a  common   intent 

Mass.  481 ;  34  Am.  Rep.  433.  among  several  to  beat  an  adversary,  or 

2.  As  where  A  swung  B  around  vio-  where  the  parties  are  all  present,  aid- 
lently  and  suddenly  turned  him  loose;  ing, abettingorencouraging,orhavebe- 
B  struck  C,  who  pushed  him  off,  where-  come  principals  by  previously  counsel- 
by  B  was  injured.  It  was  held  that  B  lingtheviolence,a  joint  verdict  against 
could  recover  of  A.  Richer  v.  Free-  all  is  proper.  Smithwick  v.  Ward,  7 
man,  50  N.  H.  430.     So  defendant  was  Jones  (N.  Car.)  64. 

held  liable  for  iniury  to  plaintiff's  car-  Where  a  contractor,  under  orders 
riage  in  Burdlck  v.  Worrell,  4  Barb,  from  his  employer,  attempted  to  exca- 
(N.  Y.)  596.  In  Vandenburgh  v.  Truax,  vate  for  a  building  to  a  greater  width 
4  Den.  (N.  Y.)  464;  47  Am.  Dec.  368,  than  his  employer's  lot,  so  that  the 
defendant  was  held  liable  where  he  will-  excavation  encroached  upon  his  neigh- 
fully  drove  a  boy  back  of  a  counter,  bor's  land,  it  was  held  that  the  em- 
whereby  the  boy  knocked  a  faucet  off  a  ployer  was  a  co-trespasser  with  the 
barrel  and  certain  wine  was  destroyed,  contractor.  Williamson  v,  Fischer,  50 
See  also  Scott  v.  Shepherd,  3  W.  Bl.  892.  Mo.  198. 

8.  Hooksett  v.  Amoskeag  Mfg.  Co.,  All  who  investigate,   promote,  en- 

44  N.  H.  105;  Pozzoni  v.  Henderson,  2  couraee,  co-operate  in,  aid,  or  abet  the 

£.  D.  Smith  (N.  Y.)  146;   Barnes  v.  commission  of  a  trespass,  are  guilty ; 

Hurd,  1 1. Mass.  59.  but  persons  will  not  be  deemed  tres- 

4.  Inciting  or  Aiding  TroiiMuif  Kaket  passers  simply  because  present  at  the 

One  Uablo.— Clark  v.  Bales,   15  Ark.  commission  of  a  trespass  which  they 
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Those  who  are  liable  for  the  same  trespass  may  be  sued  either 
jointly  or  severally.* 

6.  Batifioation. — One  ratifying  a  wrongful  act  becomes  responsi- 
ble for  that  act,  even  though  the  act  were  done  without  authority.* 

did  not  aid  or  abet,  and  in  which  thej  v.  Sacra,  Litt.  Sel.  Cas.  (Ky.)  ii8;  12 

neither  participated  nor  had  an  interest.  Am.  Dec;  285. 

Berry  v.  Fletcher,  i  Dill.  (U.  S.)  67.  If  the  bailee  of  a  chattel,  who  has  no 
In  trespass,  all  are  liable  who  partici-  authority,  as  against  the  bailor,  to  re- 
pate  in  the  wrongful  act,  either  by  aid-  tain  or  dispose  of  it,  mortgages  it  as  a 
ing  in,  or  advising,  or  assenting  to  it.  security  for  his  own  debt,  and  the 
Ross  V,  Fuller,  12  Vt.  365 ;  36  Am.  mortgagee  takes  possession  under  the 
Dec.  342.  mortgage,  the  bailor  may  maintain  an 

1.  Those  Beiponslble  Sued  Jointly  or  action  of  trespass  therefor  against  him, 
SeyeraUy. — An  injured  party  may  sue  without  a  previous  demand.  Stanley 
several  joint  trespassers  separately  and  v.  Gaylord,  i  Cush.  (Mass.)  536;  jfi 
prosecute  each  suit  to  final  judgment;  Am.  Dec.  643. 

but  then  he  must  elect  against  whom  The  subsequent  approval  of  a  ties- 
he  will  take  execution.  Fleming  v.  pass  by  a  third  person  will  not  render 
McDonald,  50  Ind.  278;  19  Am.  Rep.  him  liable,  unless  the  act  was  originally 
71 X.  done  in  his  name  or  for  his  use.  Grund 

In  case  of  a  joint  trespass  there  may  v.  Van  Vleck,  69  111.  478. 
be  separate  actions,  and  satisfaction  of  If  one  without  an  antecedent  author- 
separate  costs,  but  only  one  satisfaction  ity,  enters  on  land  in  behalf  of  the 
of  damages.    Lord  v,  Tiflfany,  98  N.  Y.  owner,  his  entry  will  enure  to  the  bene- 
412 ;  50  Am.  Rep.  689.  fit  of  the  owner,  if  he  afterwards  ratifies 

Where  execution  on  avoid  judgment  it;  and  his  bringing  an  action  for  tres- 

has  been  levied  by  the  sheriff  by  direc-  passes  committed  on   the  land  before 

tion  of  the  judgment  creditors,   they  the  entry,  will  be  a  sufficient  ratification, 

are  all  joint  trespassers  and  liable  for  in  case  an  entry  was  necessary  to  main- 

the   property  seized.    Shaw  v.  Row-  tain  the  action.     Dexter  v.  Sullivan,  34 

land,  32  Kan.  154.  N.  H.478. 

Where  an  action  is  for  joint  tres-  Where  several  persons  are  engaged 

pass,  one  defendant  may  be  convicted  in  the  accomplishment  of  a  lawful  ob- 

for  acts  done  alone  as  well  as  for  those  ject,  as  in  assisting  one  of  their  number 

done  in  concert  with  others.     Blanch-  to  abate  a  nuisance  on  his  land,  and 

ard  V,  ^urbank,  16  111.  App.  375.  one  or  more  of  them  commits  a  tres- 

Plaintiff  brought  separate  actions  for  pass  in  aid  of  their  common  purpose, 
a  joint  trespass.  Defendants  in  one  of  the  others,  not  directing  or  counte- 
these  actions  paid  the  amount  of  the  nanclng  such  unlawful  act,  are  not 
judgment  into  court,  pending  the  other  liable  therefor.  Richardson  zi.  Emer- 
action.  The  clerk  entered  a  satisfac-  son,  3  Wis.  319;  62  Am.  Dec.  694. 
tion  of  record,  but  plaintiff  refused  to  One  who  receives  possession  of  prop- 
receive  the  money.  It  was  held  that  erty  known  to  him  to  have  been  wrong- 
he  could  not  be  deprived,  without  his  fully  taken  from  another,  does  not 
consent,  of  the  right  to  make  his  elec-  thereby  become  a  party  to  the  wrong, 
tion.  Power  v.  Baker,  27  Fed.  and  cannot  be  held  liable  as  a  tres- 
Rep.  396.  passer  by  relation.  Agreeing  to  a  tres- 

2.  Pardridge  V.  Brady,7lll.App.  639;  pass  committed  for  one^s  use  makes 
McNeeley  v.  Hun  ton,  30  Mo.  332  ;  Bell  him  guilty  of  trespass,  and  liable  as  a 
V.  Miller,  5  Ohio  250;  Ferguson  v,  trespasser.  Harper  v.  Baker,  3  T.  B. 
Terry,  i  B.  Mon.  (Ky.)  96;  Grund  v,  Mon.  (Ky.)  422;  16  Am.  Dec.  xi2. 
Van  Vleck,  69  111.  478;  Fox  v.  Jack-  If  one  agrees  to  a  trespass  which  has 
son,  8  Barb.  (N.  Y.)  355;  Barrett  v.  been  committed  by  another  for  his  ben- 
Warren,  3  Hill  (N.  Y.)  348;  Kreger  v.  efit,  trespass  will  lie  against  him,  al- 
Osborn,  7  Blackf.  (Ind.)  74.  though  the  act  was  not  done  in  obedi- 

Batiflcation    and     Adoption    of   the  ence  to  his  command,  or  at  his  request. 

Wrongful  Aot.  —  If  a  slave  commits  a  Caldwell  v.  Sacra,  Litt.  Sel.  Cas.  (Ky.) 

trespass  for  his  master's  benefit,  but  not  1x8;  X2  Am.  Dec.  285. 

at  his  command  or  request,  and  the  In  trespass  for  disturbing  plaintifif's 

master    afterwards  assents  to  it,  the  rights,  to  maintain  a  water  pipe  across 

master  is  liable  in  trespass.     Caldwell  defendant's  lot,  it  appeared  that  defend- 
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6.  Danmnm  Alwque  Lqnria. — There  may  be  an  infringement  of  a 
right  without  specific  injury.* 

7.  Intent. — To  make  one  liable  it  is  not  necessary  that  he  in- 
tended to  do  the  particular  injury  which  follows;  if  it  was  a 
mischievous  act,  or  an  act  done  in  a  careless  manner,  and  injury 
results,  he  is  liable.^  Even  if  done  with  the  best  intention, 
if  injury  results,  he  is  liable,  the  law  looking  rather  at  the 
damage  done  than  the  intent.^  Mere  mistake  will  not  ex- 
ant  had  contracted  with  a  third  person,  it  was  held  that  the  fact  that  the  state- 

for  the  cp-ading  of  the  lot ;   that  the  ments  of  the  defendant  which  led  to  the 

gndCf  as  fixed  by  the  defendant,  was  two  arrest  of  the  plaintiff  were  made  under 

feet  below  the  pipe;  that  he  inserted  no  militarj  compulsion,  could  afford  no 

provision  in  the  contract  for  its  protec-  defense  if  the  defendant  knew  such 

tion;  and  that  he  was  present  the  most  of  statements  to  be   false,  and  intended 

the  time  while  the  work  was  in  progress,  thereby  to  secure  the  arrest   of  the 

and  when  the  pipe  was  cut.    He  testified  plaintiff.     Huggins  v.  Toler,   i  Bush 

that  he  frequently  warned  the  contractor  (Ky.)  192. 

not  to  get  too  close  to  the  pipe.  Plain-  An  accident,  to  excuse  a  trespass, 
tiff  *s  evidence,  however,  was  undisputed  must  be  unintentional,  unavoidable, 
that,  after  the  contractor  had  cut  the  and  without  the  least  fault  on  the  part 
pipe,  defendant  plugged  it  up;  that  he  of  the  trespasser.  Jennings  v,  Funde- 
told  plaintiff's  wife  the  water  was  burg,  4  McCord  (S.  Car.)  161. 
stopped,  and  going  to  be  stopped,  and  For  a  forcible,  direct  injury  to  the 
that  the  pipe  should  not  go  down  on  person,  which  is  not  the  effect  of  un- 
his  land  again;  and  that  subsequently,  avoidable  accident,  he  who  inflicts  it  is 
when  plaintiff  expressed  a  desire  to  re-  liable  in  damages.  The  liability  does 
lay  the  pipe,  defendant  declared  that  if  not  depend  on  the  capacity  or  inten- 
the  attempt  was  made  he  would  pre-  tion  of  the  actor.  Bullock  v.  Babcock, 
vent  it  by  force.  It  was  held  that,  as  3  Wend.  (N.  Y.)  391;  Brown  v.  Ken- 
defendant  had  kept  control  of  the  work,  dall,  6  Cush.  (Mass.)  292. 
and  had  adopted  the  act  as  his  own,  he  In  order  to  constitute  an  act  of  tres- 
was  responsible  for  the  injury.  Rey-  pass  vi  et  armis^  the  injury  done  need 
nolds  V.  Braithwaite,  131  Pa.  St.  416.  not  have  been  intentional.    It  is  suf- 

1.  BlgHt  of  Action  Without  Spedflc  In-  ficient  if  it  is  the  direct  and  immediate 

ytaj. — A  party  putting  a  fence  on,  or  consequence  of  a  force  exerted  by  the 

plowing  the  land  of  another,  although  defendant  without  the  exercise  of  due 

not  materially  injuring  him,  is  liable  as  care.     Welch  v,  Durand,  36  Conn.  182; 

a  trespasser.    Pfeiffer  v.  Grossman,  15  4  Am.  Rep.  55. 

111.  53.  A  person  committing  a  willful  and 

Trespass,  quare  clausum  fregit^  will  malicious  trespass  upon  the  property  of 
lie  for  the  act  of  placing  a  shaft  from  one  another,  under  circumstances  involving 
building  to  another,  across  a  passage-  unavoidable  injury  to  persons  and  prop- 
way,  owned  in  fee  by  the  plaintiff,  al-  erty,  is  responsible  to  any  person  in- 
though  the  shaft  was  placed  underneath  jured  by  such  trespass.  It  is  not  neces- 
a  bridge  or  platform,  over  which  was  sary  that  he  should  intend  to  do  the 
the  passage-way,  and  in  no  way  inter-  particularinjury  which  ensues.  Munger 
fered  therewith.  Esty  v,  Baxer,  48  v.  Baker,  65  Barb.  (N.  Y.)  539. 
Me.  495.  8.  Intent  Hot  Material. — If  a  person 

An  action  on  the  case  lies  against  an  unlawfully  injures  another's  property, 

intruder,  by  one  having  a  right  of  way,  he  is  liable  for  the  damage,  without  re- 

without  proof  of  actual  damage.     Wil-  gard  to  the  intention  with  which  the 

Hams  V,  Esling,  4  Pa.  St.  486;  45  Am.  act  was  done.    Amick   v,   O'Hara,  6 

Dec.  710;  Embrey  v.  Owen,  6  Exch.  Blackf.  (Ind.)  258;  Gate  t\  Gate,  44  N. 

353;  Rochdale  Ganal  Go.  v.  King,  14  H.  211;  Bruch  v.  Garter,  32  N.  J.  L. 

C3^B.  122;  Woodman  v.  Tufts,  9  N.  H.  554;  Dexter  v,  Gole,6Wi8.3i9;  70  Am. 

88;    Snow  v,  Gowles,   22  N.   H.  302 ;  Dec.  465. 

Cadwell  v,  Farrell,  28  111.  438.  In  an  action  to  recover  damages  for 

S.  In  an  action  for  procuring  the  ar-  a  trespass  on  land,  the  fact  that  the 

rest  and  imprisonment  of  the  plaintiff,  trespass  was  not  willful,  is  no  bar  to  the 
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cuse.^    The  spirit  in  which  the  wrongful  act  may  have  been  done 

recoverj  of  the  damages  actually  sue-  within  three  years.    It  was  held  that  P. 

tained.     Maye  v.Yappen,  33  Cal.  306.  was  liable  to  the  real  owner  of  the  land 

Where  the  defendant  ascended  in  a  on  which  the  timber  stood.  McCloskey 
balloon,  which  came  down  into  the  v,  Powell,  133  Pa.  St.  62. 
plaintifT's  garden,  and  a  crowd  of  peo-  In  Lowenberg  v,  Rosenthal,  18  Ore- 
pie  broke  the  fence  into  the  garden  to  gon  i78,de£endant/were  held  liable  for 
assist  the  defendant  there  in  peril  from  the  carrying  away  of  timber  standing 
being  entangled,  and  trod  down  vege-  upon  plaintlfTs  land,  without  any  law- 
tables  and  flowers,  the  defendant  was  ful  authority  for  taking  it,  although 
held  answerable  in  trespass  for  all  the  they  had  probable  cause  for  believing 
damage  done  to  the  garden.  Guille  v,  and  did  believe  that  they  had  authority 
Swan,  19  Johns.  (N.  Y.)  381;  10  Am.  from  the  plaintiffs  for  taking  the  timber. 
Dec.  334.  Whether  defendants,  acting  under 

Entering  without    authority  upon  authority  of  the   board  of  health  in 

land  in  possession  of  another,  and  cut-  laying  drains  to  abate  a  nuisance  on 

ting  down  and  carrying  away  timber,  plaintiff's  land,   acted  in  good  faith, 

constitute  a  trespass,  irrespective  of  the  was  properly  left  to  the  jury,  where 

motive  or  ignorance  of  the  trespasser,  the    evidence    showed    that  they 

Luttrell  V,  Hazen,  3  Sneed  (Tenn.)  20.  placed  the  drain  above  the  surface,  and 

A  party  will  be  liable  in  damages  for  filled  in  gravel,  and  that  they  injured 

an  injury  inflicted  by  him  on  a  third  structures  on  the  premises,  and  made 

person  during  a  fight,  though  no  such  long  delays.     Conway  v.  Russell,  151 

injury  may  have  been  intended ;  but  if  Mass.  581. 

such  third  person,  by  his  own  improper  Where  A,  without  B's  consent,  en- 
conduct,  has  brought  the  injury  upon  ters  upon  B*s  land,  and  removes  there- 
himself,  by  olTiciously  and  improperly  from  logs  which  C  has  unlawfully  cut 
intruding  himself  in  the  way  of  danger,  thereon,  and  undertaken  to  sell  to  A, 
it  is  his  own  folly  and  he  will  be  with-  such  entry  and  removal  constitute  a 
out  remedy.  Cogdell  v,  Yett,  i  Coldw.  trespass  to  the  realty,  though  nuide  in 
(Tenn.)  330.  ignorance  of  B's  rights.      Hazelton  v. 

Trespass  is  not  less  wrong  that  it  is  Week,  49  Wis.  66x ;  35  Am.  Rep.  706; 

done  by  accident,  or  without  design,  or  Warren     v,   Putnam,     68   Wis.  481 ; 

even    against  the  will    of    the   actor.  State  v.  Smith,  78  Me.  260;  57  Am. 

Trespass  or  wrong  done  by  accident.  Rep.  803;  McClanahan  v.  Stevens,  67 

without  design,  or  against  actor's  will,  Tex.  354 ;  Gerhardt  v,  Swaty,  57  Wis. 

is  not  fault,  in  the  sense  of  that  word  34;  Keirn  v.  Warfield,  60  Miss.  799; 

as  used  in  connection  with  actions  for  Sullivan  v.  Davis,  39  Kan.  38;  Burton 

negligence.    It  is  a  misfortune,  and  not  v,  McClellan,  3  111. 434 ;  Roth  v.  Smith, 

a  fault.    Norris  v.  Litchfield,  35  N.  H.  41  111.  314. 

371;  69  Am.  Dec.  546.  1.  Mistake  Doss  Hot  Bzouse. — Tres- 

In  trespass  for  cutting  trees  on  a  pass  cannot  be  justified  on  the  ground 
church  lot,  it  is  no  defense  that  defend-  of  mistake  merely.  Hobart  v.  Hagget, 
ant  cut  the  tree  under  instructions  of  13  Me.  67;  38  Am.  Dec.  159. 
persons  who  had  no  authority  in  the  A,  by  direction  of  B,  who  had  pur- 
matter,  though  he  believed  they  had  chased  of  C  a  lot  of  timber,  cut  by  him 
such  authority.  Allison  v.  Little,  85  without  right  on  the  plaintiff 's  close, 
Ala.  5x3.  entered  on  the  close  and  removed  the 

Pennsylvania  Act  March  39th,  1824,  wood  without  knowledge  of  the  defect 

gives  treble  damages  against  **  any  per-  in  the  title.     It  was  held  that  he  was 

son  who  shall  cut  down  or  fell,  or  em-  liable  in  trespass.     Higginson  v.  York, 

ploy  any  person  or  persons  to  cut  down  5  Mass.  341. 

or  fell,  any  timber,  tree  or  trees  groiving  Where  the  defendant  cut  timber  00 

upon  the  land  of  another,  witliout  the  the  land  of  the  plaintiff,  it  is  no  defense 

consent  of  theowner  thereof.*'  The  agent  that  the  plaintiff,  by  mistake,  led  him 

of  S.  entered  into  negotiations  with  P.,  to  believe  that  the  timber  was  on  bis 

for  the  purchase  of  certain  timber,  pro-  (the  defendant's)    land.      Pearson  v. 

vided  it  stood  on  his  land.     P.  had  a  Inlow,  30  Mo.  333;  64  Am.  Dec.  189. 

survey  made,  which  by  mistake  showed  A  party  entering  upon  land  in  good 

the  timber  to  be  upon  his  land,  and  the  faith,  under  the  belief  that  he  has  the 

agent  cut  it  down  under  a  contract  of  title  thereto,  is  not  a  naked  trespasser, 

sale  by  which  he  was  to  take  it  away  though  the  title  be  in  faict  in  another; 
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may  be  shown  in  mitigation  of  damages.^  Bad  motives  alone  can- 
not be  made  a  ground  of  action,  if  the  rights  of  another  have 
not  been  violated.* 

8.  Indemnity. — When  judgment  has  been  recovered  against  sev- 
eral defendants  in  trespass,  the  defendant,  who  pays  the  whole  of 
the  judgment,  js  not  entitled  to  contribution  from  the  co-defend- 
ants,^ provided  that  the  person  seeking  redress  knew  at  the  time 
that  he  was  engaged  in  an  unlawful  act ;  but  if  such  person  were 
innocent  of  intentional  wrong,  as  a  servant  or  agent,  obeying 
the  instructions  of  the  master  or  principal,  he  can  enforce  con- 
tribution.* 

and  he  is  entitled  to  all  legal  protec-  elude  the  trees  in  controversy.     Wat- 

'tion  to   his   improvements  and  prop-  kins  v.  Gale,  13  111.  152 ;  Batchelder  v, 

erty  placed  upon  the  premises,  given  Kelly,  10  N.  H.  436;  34  Am.  Dec.  174. 

by  the  statute  to  parties  in  possession  Where  one  cuts  timber,  knowing  it 

under  color  of  title.    Durell  v.  Hay-  not  to  be  upon  his  own  land,  or  upon 

vrard,  9    Gray   (Mass.)   248;   69  Am.  land  which  he  had  a  license  to  cut  from, 

Dec.  20^.  the  law  presumes  that  the  trespass  was 

1.  Intent  mm  Mitigating  Damages. — In  willful.    Watkins  v.  Gale,  13  111.  15a. 

an  action  of  trespass,  inhere  it  is  ad-  It  is  not  trespass  for  cattle,  used  by 

mitted  that  defendants  occupied  the  a  person  in  making  a  road,  to  stray 

premises  for  a  year,  and  the  defense  is  upon  adjoining  unfenced  land  ajzainst 

a  contract  for  a  lease  for  that  period,  the  will  of  their  owner.    Cool  t;.  Crom- 

there  being  no  evidence  that  plaintiff  mett,  13  Me.  250;  Coats  v.  Darby,  2 

authorized  the  person  from  whom  de-  N.  Y.  5x7;   Leach  v,  Francis,  41  Vt. 

fendants  took  the  contract  to  make  it,  670 ;  Hearn  v.  Camp,  18  Tex.  545. 

she  was  entitled  to  recover,  without  One's  action  for  damages  sustained 

•  regard  to  the  good  faith  of  defendants'  from  negligence  of  another,  cannot  be 

entry.     Johnson  v.  Park  (Ky.  1891),  defeated  by  showing  that  the  former 

17  S.  W.  Rep.  273.  party  is  a  wrongdoer,  a  trespasser,  or 

A  civil  remedy  is  not  taken  away  by  a  violator  of  the  law,  unless  it  appears 

the  felonious  intent  with  which  a  tres-  that  his  own  negligence  or  his  fault  has 

pass  has  been  committed.    Cannon  v,  directly    contributed    to    his  damage. 

Burris,  i  Hill  (S.  Car.)  372.  Norris  v.  Litchfield,  35  N.  H.  271;  69 

The   word  "  willfully  '^  in   the   Ver-  Am.  Dec.  546. 
mont  trespass  act,  is   not  synonymous  2.  Pickard  v.  Collins,  23  Barb.  (N. 
with  ^  voluntary,"  but  implies  a  tort  or  Y.)  444.     The  mere  intent  of  a  defend- 
wrong.     Savage  v.  TuUar,  Brayt.  (Vt.)  ant  in  trespass  is  not  material,  if  his 
223.  conduct  was  not  actionable.    Estey  v. 

To  sustain  an  action  for  malicious  in-  Smith,  45  Mich.  402. 

jury  to  the  plaintiff's  fishery,  caused  Although    one   may   remove  wood 

by  anchoring  a  vessel  therein,  it  must  piled  without  right  upon  his  land,  he  is 

appear  that  the  defendant  knowingly,  bound  to  do  so  in  a  reasonable  manner, 

and  without  necessity,  or  reasonable  and  may  be  held  liable  for  damages 

commercial  purpose,  cast  anchor  so  as  when  he   willfully  and  maliciously  re- 

to  interrupt  the  same,  and  remained  moves  it  so  as  to  obstruct  a  pathway 

after  the  wind  and  the  tide  permitted  on  the  land  of  the  trespasser ;  and  his 

him  to  depart.     Mason  v.  Mansfield,  4  declarations  to  the  effect  that  he  re- 

Cranch  (C.  C.)  580.  moved  the  wood  to  the  pathway  in  or- 

To  subject  a  party  to  the  statute  pen-  der  to  be  mean,  are  admissible  upon 

alty  for  cutting  timber,  he  must  have  the  question  of  motive.    Burnham  v. 

committed  the  wrong  knowingly  and  Jenness,  54  Vt.  272;  Sparkman  v.  Swift, 

willfully,  or  under  such  circumstances  01  Ala.  231. 

as  show  him  guilty  of  criminal  negli-  8.  Tliere  Is  no  Oontrllmtlon  Among 

gence.    The  statute  does  not  extend  to  Wrongdoeri. — Percy   v.  Clary,  32  Md. 

a  person  who  fells  trees  upon  the  land  245 ;  St.  John  v,  St.  John's  Church,  15 

of  another,  under  a  mistaken  belief  that  Barb.  (N.  Y.)  346. 

his  boundaries  extend  far  enough  to  in-  4.  Contrllmtlon  Enforced  by  Innocent 
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9.  Thofe  AooeMory. — There  are  no  accessories  in  trespass,  but  all 
who  are  concerned  with  the  trespass  in  any  manner,  are  principals.^ 

10.  Aoqnieieeiioe. — Acquiescence  in  an  act  of  trespass  may  bar 
one  from  suing  for  damages  arising  therefrom.^ 

n.  Bights  nr  Bsaltt  Which  Kat  Be  the  Subject  o7  TBSsPAfls— 
1.  Eminent  Domain. — (See  Eminent  Domain,  vol.  6,  p.  509.) 

2.  Powestion  With  and  Without  Title — a.  What  is  Possession. 
— Possession  is  the  detention  or  enjoyment  of  a  thing  which  a 
man  holds  or  exercises  by  himself,  or  by  another  who  keeps  or 

Agant,  Beryant,  or   Party.— Allaire  v.  333;  Johnson  v.  Tompkins,  z  Baldw. 

Ouland,  3  Johns  Cas.  (N.  Y.)  5a;  Ran-  (U.  S.)  571. 

dall  V,  Rich,  i  x   Mass.  494 ;  Pajson  v.  The  guilty  knowledge  of  one  tres- 

Whit  comb,   15  Pick.   (Mass.)   313;  passer  is  the  knowledge  of  his  co-tres- 

Drummond  v.  Humphreys,  39  Me.  347.  passers.    Ously  v.  Hardin,   33  111.  403. 

The  rule  that  no  contribution  lies  be-  Possession  alone  is  sufficient  to 
tween  trespassers  applies  onlj  to  cases  maintain  the  action  of  trespass  against 
where  the  persons  have  engaged  to-  mere  tort-feasors.  In  such  action,  all 
gether  in  doing  wantonly  or  knowingly  procurers,  aiders  and  abettors,  and  eyen 
a  wrong.  Contribution  lies  between  those  who  are  not  priyy  to  the  corn- 
trespassers,  where  one  of  several  per-  mission  of  a  trespass  for  their  use 
sons,  who  join  in  performing  an  act,  and  benefit,  bdt  who  afterwards  assent 
which  to  them  appears  to  be  right  and  to  it,  are,  in  judgment  of  law,  princi- 
lawful,  but  which  proves  to  be  a  tort,  pals.  Horton  ^,  Hensley,  i  Ired.  (N. 
has  paid  the  amount  of  the  damage.  Car.)  163. 

Achesen  c;.  Miller,  3  Ohio  St.  303;  ^9  1.  Accessories  are  liable  as  princi- 

Am.  Dec.  663.  pals.    Olsen  v,  Upsahl,  69  111.  273. 

Where  one  goes  in  aid  of  a  person  2.  AoqnleMenoe. — A  party,  as  here,  a 

who  commits  a  trespass,   though   he  railroad  company,  who  had  been  for- 

takes  no  further  part  in  it,  he  will  be  bidden  by  the  owner  of  land  to  enter 

guilty  of  trespass.    Clark  v.  Bales,  15  thereon,  acquires    no  right  to  do  so 

Ark.  453.  from  his  mere  acauiescence.    Currie  v. 

One  tort-feasor,  not  a  party  to  the  Natchez  R.  Co.,  61  Miss.  735. 
suit  in  which  judgment  was  obtained  In  trespass  on  the  case,  for  injury 
for  the  joint  tbrt,  cannot  be  called  upon  caused  by  the  negligence  of  the  defend- 
to  pay,  till  his  co-trespassers  have  paid  ant,  it  may  be  shown,  in  defense,  that 
the  judgment,  and  fixed  his  liability  to  the  injury  was  caused  by  the  plainti£F*s 
them  by  a  suit;  nor  can  he  be  com-  own  negligence.  Bethea  v.  Taylor,  3 
pelled  to  give  them  security,  till  they  Stew.  (Ala.)  483;  Wynn  v,  Allard,  5 
secure  him  from  all  loss  beyond  his  W.  &  S.  (Pa.)  534. 
share.    Bell  v.  Walsh,  7  Cal.  84.  Direct  and  immediate  force  employed 

Where  an  immediate  act  is  done  by  by  one  person  aeainst  another  without 

the  co-operation,  or  the  joint  act  of  two  permission,    with    malice,    constitutes 

or  more  persons,  they  are  all  trespassers,  trespass,  however  slight  the  injury  pro- 

and   may  be   sued    jointly  or    sever-  duced ;  but  it  is  otherwise,  if  the  force 

ally,  and  any  one  of  them  is  liable  for  is  used  with  permission.    Cadwell  v. 

the  injunr  done  by  all.    To  render  one  Farrell,  sS  111.  438. 

man  liable,  in  trespass,  for  the  acts  of  Where  a  trespass  is  waived  by  the 

others,  it  must  appear,  either  that  they  plaintiff,  at  the  time  it  is  committed, 

acted  in  concert,  or  that  the  act  of  the  by  referring  the  matter  to  a  referee,  he 

party  sought  to  be  charged,  ordinarily  cannot  bring  an  action  of  trespass  viet 

and  naturally  produced  the  acts  of  the  armis,  though  the  property  is  clearly 

others.    Brooks  v.   Ashburn,     9    Ga.  his.    Patterson  v.  Peironnet,  7  Watts 

397;    Wallace  v.  Miller,  15  La.  Ann.  (Pa.)  337. 

449;   Irwin  V.  Scribner,  15   La.  Ann.  Trespass  will  not  lie  against  a  colo- 

583;   Woodbridge  v,  Conner,  49  Me.  nel,  who,  with  the  implied  assent   of 

353;  Allen  V.  Craig,  13  N.  J.  L.  394;  the  owner  to  the  use  of  an  unoccupied 

Tudson  V.  Cook,  11  Barb.  (N.  Y.)  643 ;  field  for  a  muster  field,  cut  down  some 

Whitaker  f.  English,  i  Bay  (S.  Car.)  old  pine  saplings  which  interfered  with 

15;  Chanet  v,  Parker,  i  Mill  (S.  Car.)  the  use  of  the  field  as  a  muster  ground. 
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exercises  it  in  his  name.^     One  in  possession  of  realty  can  gener- 

ally  maintain  an  action  against  one  trespassing  against  his  rights.* 

6.  Exclusive  Possession. — Exclusive  possession  is  possession 

to  the  exclusion  of  all  others.     Such  possession,  if  peaceable,  is 

Law    V,   Nettles,  2   Bailej  (S.  Car.)  pass  for  breaking  and  entering.    Davis 

447.  V.  Wood,  7  Mo.  162. 

The  acquiescence  in  a  trespass  of  one  Occasional  entries,  by  one  claiming 

who  has  been  deceived   bj  a  pretense  title,  and  cutting  and  hauling  off  tim- 

of  legal  authority,  is  not  such  consent  her,  do  not  constitute  possession.  Ozark 

as  to  affect  his  remedy  at  law.    Bag-  Land  Co.  v.  Leonard,  20  Fed.  Rep.  881. 

well  V.  Jamison,  Cheves  (S.  Car.)  249.  Nailing  up  the  windows  of  a  house 

1.  See  Possession,  vol.  18,  p.  840.  never  used,  by  one  claiming  title,  is  not 

2.  Possession. — ^An  unrecorded  deed  possession  without  re-entry.  Patterson 
of  wild  land  is  not  of  itself  sufficient  v.  Bodenhammer,  xx  Ired.  (N.  Car.)  4. 
evidence  of  possession  by  the  grantee  Possession  of  a  part  of  a  tract  of  land 
to  enable  him  to  maintain  trespass,  by  the  owner  of  the  whole,  is  posses- 
Estes  V,  Cook,  22  Pick.  (Mass.)  295.  sion   of   the  whole.    Possession  of  a 

Two  persons  not  the  owners  in  fee  of  trespasser  extends  only  to  actual  occu- 

a  tract  of  land,  fenced  it  to  get  the  grass  pancy .     Kincaid  v.  Logue,  7  Mo.  167 ; 

thereon,  and,  without  a  partition  fence  Sloan  v.  Moore,  7  Mo.  170;  Hibbard  v, 

assigned  to  each  other  a  half  respec-  Foster,  24  Vt.  542. 

tively.    After  three  years'  occupation,  Title  by  possession  need  not  be  of 

one  gave  a  third  party  permission  to  such  a  character  as  to  disseize  the  true 

enter  to  cut  some  hay,  but  neglecting  to  owner,  in  order  to  give  the  superior 

designate  upon  which  half,  it  was  taken  right  as  against  one  subsequently  en- 

from  the  other's,  who  brought  trespass  tering  and  claiming  by  no  higher  title 

therefor,  and  it  was  held  that  the  plain-  than  possession  under  such  an  entry, 

tiff  could  recover.    Morse  v.  Iman,  43  Currier  v.  Gale,  9  Allen  (Mass.)  533. 

III.  150;  89  Am.  Dec.  417.  A  plaintiff  in  an  action  of  trespass. 

Possession  under  a  paper  title  appar-  held  a  deed  of  certain  premises  from 
ently  good  is  actual  possession  sufficient  one  who  had  a  bond  for  title  for  con- 
to  maintain  trespass.  Parker  v.  Wallis,  veyance  upon  payment  of  the  purchase- 
60  Ind.  15;  45  Am.  Rep.  703.  money;  but  the  payment  had  not  been 

Cutting  wood  upon  a  wood  lot  up  to  made.    The  plaintiff  never  was  in  pos- 

a  well-known  line  for  thirteen  years,  Is  session  of  the  premises  himself,  but,  for 

such  possession  as  will  support  trespass  a  time,  was  in  possession  by  a  tenant, 

guare  clausum  /regit.     Chandler  v^  who  finally  removed  therefrom,  deliver- 

Walker,  31   N.  H.  383;  53  Am.  Dec.  ing  the  key  to  his  landlord,  and  leaving 

202.  the  premises  unoccupied ;  the  defend- 

Possession  of  a  part  under  color  of  ant,  being  the  owner  in  fee,'  claiming 

title  does  not  give  constructive  posses-  under  a  subsequent  conveyance  from 

sion  of  the  whole  a^inst  one  in  actual  the  same  party  who  had  executed  the 

possession.     Hosford  v,  Whitcomb,  56  title  bond  to  the  plaintiff's  grantor,  en- 

Vt.  651.  tered  peaceably  into  the  possession  of 

One  in  unlawful  possession  of  land  the  premises,  and  this  entry  constituted 

may   allow  another  to  commit  acts  of  the  alleged  trespass;    It  was  held  that 

waste  on  the  land,  and  the  real  owner  this  possession  of  the  plaintiff  was  not 

cannot  maintain  trespass  against  the  sufficient  to  maintain  his  action  against 

other.     Hawkins  v.  Roby,  77  Mo.  140.  the  entry  on  the  owner  in  fee,  although 

Entry  on  land,  under  a  deed  claiming  as  against  a  stranger  his  title  might 
title,  and  cutting  and  selling  timber  is  prevail.  Dean  v.  Comstock,  33  111.  173. 
possession.  Sawyer  v»  New  land,  9  The  entry  of  an  owner  upon  a  tres- 
Vt.  383.  passer,  will  enable  the  former  to  main- 
Possession  of  an  inclosed  farm  is  pos-  tain  trespass ;  but  it  must  be  an  entry 
session  of  inclosed  woodland  attached,  for  the  purpose  of  taking  possession, 
Penn  v,  Preston,  3  Rawle  (Pa.)  14.  which   may   be  evidenced   by  acts  of 

A  delivered  to  B  the  key  of  his  house,  ownership  on  the  land,  as  plowing  it  or 

for  the  purpose  of  putting  B  in  posses-  the  like,  or  by  a  formal  declaration  of 

sion  of  goods  therein,  but  not  of  the  the  intention  accompanying  the  entry, 

house  itself.    It  was  held  that  B  had  no  Bynum  v.  Carter,  4  Ired.  (N.  Car.)  310. 

such  possession  as  would  support  tres-  In  an  action  of  trespass  quare  clausum 
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always  sufficient  to  maintain  trespass  guare  clausum /regit ^     The 
action  may  sometimes  be  maintained  where  the  plaintiff  has  not 
been  in  exclusive  and  peaceable  possession.^ 
c.  Actual  Possession. — The  possession  must  be  bona  fide 

actual  possession,  either  in  person  or  by  tenant.*  Such  possession 
is  sufficient  to  support  the   action  of   trespass.*     Even  though 

f regit  on  a  tract  of  land  called  B,  de-  sary  to  maintain  trespass  guare  clau' 

fendant  took  defense  for  a  tract  of  land  sum  f  regit,    McCormick  v.  Huse,  66 

called  A,  on  a  part  of  'which  the  alleged  111.  315.     Compare  Ganter  v,  Atkinson, 

trespass  'was    committed.     The   lands  35  Wis.  48. 

were  located  on  plats.    It  was  held  that  Open  and   exclusive   possession  of 

the  plaintiff  was  onlj  entitled  to  recover  lands  will  enable  the  disseisor  of  the 

for  a  trespass  committed   within   the  true  owner  to  maintain  trespass  against 

lines  of  the  tract  called  B,  as  the  same  a  mere  wrongdoer,  even  though  the  pos- 

was  located  by  him  on  the  plats  in  the  session  of  the  disseisor  has  continued 

cause,  although   he  had  been  in    pos-  less   than    twenty   years.    Clancey  r. 

session  and  cultivation  of  the  land  on  Houdlette,  39  Me.  451;  Look  v.  Norton, 

which  the  trespass  was  alleged  to  have  55  Me.  103. 

been  committed,  claiming  the  same  as  8.  Actual    Poaseasion. — Smith   r. 

part  of  B  for  upwards  of  fifty  years,  and  Wunderlich,  70  111.  436 ;  Uttendorffer 

it  had  always  been  called  and  reputed  v,  Saeger,   50  Cal.  496 ;   New  Jersey 

to  be  part  of  that  tract.     Chapman  v.  Midland  R.  Co.  v.  Van  Syckle,  37  N. 

Brawner,  2  Har.  &  J.  (Md.)  366.  j:  L.  496;    Zell  v.  Ream,  31   Pa.  St. 

1.  BxclualTe  FosseiBlon.  —  Exclusive  304 ;  Duncan  v.  Yordy,  27  Kan.  348. 

and   peaceable    possession   of    United  See  also  Carters.  Jackson,  56  N.H.  364. 

States  lands  is  sufficient  against  a  tres-  Trespass  lies  by  one  in  possession  of 

passer.    Keith  v,  Tilford,  12  Neb.  271.  land,  whether  inclosed  or  not,  against 

Possession,  in  order  to  be  sufficient  to  another  who  herds  stock  thereon  after 

maintain  an   action  for  trespass  upon  being  forbidden.     Bedden  t;.  Clarke,  76 

land,  must  be  exclusive;  otherwise  plain-  111.  338. 

tiff  is  put  to  proof  of  his  legal  title.  One  in  possession  can  maintain  tres- 

Bartholomew  v.   Edwards,    i    Houst.  pass  against  one  unable  to  show  a  bet- 

(Del.)  17.  ter  right.    Strattonv.  Lyons,  53  Vt. 641. 

An  open,  peaceable,  adverse,  and  ex-  The  owner  of  land  cannot  maintain 

elusive  possession  of  land  which  has  trespass  for  cutting  trees  down,  unless 

been  discontinued  as  a  highway  under  he  was  actually  possessed  of  them.    He 

claim  of  title,  is  sufficient.    Bowley  v,  may  maintain  it  for  carrying  away  the 

Walker,  8  Allen  (Mass.)  2x.  cord  wood.    McClain  v,  Todd,  5  J.  J. 

A  corporation  in  peaceable  possession  Marsh.  (Ky.)  335 ;  22  Am.  Dec.  37. 

and  control  of  property,  with  acquies-  Must  not  Be  Tortlona. — In  an  action 

oence  of  the  defendant,  is  not  barred  for  trespass  in  teartng  down  a  wall,  it 

from  maintaining  an  action  for  trespass  was   held    essential    that  the  plaintiff 

against  the  defendant  by  the  fact  that  should  at  the  time  of  the  trespass  show 

it  is  liable  to  the  defendant  for  the  value  that  he  was  in  possession  of  the  locus  in 

of  such  interests.     Wausau  Boom  Co.  quo,  and  that  proof  of  a  mere  tortious 

V.  Plumer,  49  Wis.  112.  occupancy  would  not  suffice.    Town- 

Where  possession    has  been  mixed  send  t^.  Bissell,  5  Thomp.  &  C.  (N.  Y.) 

and  plaintiff  shows  no  title,  he  cannot  583;  3  Hun  (N.  Y.)  556. 

object  to  title  of  defendant.     Brown  t;.  WhaX  Aotnal  Title  or  Poeaeialon  Moil 

Pinkham,  x8  Pick.  (Mass.)  172.  Be  Shown  to  Maintain  Treapaaa. — Ya- 

Actual  exclusive  possession  of  land  is  hoola,  etc.,  Min.  Co.  v,  Irbjy  40  Ga. 

sufficient;  if  no  such  possession  exists,  479;    Nelson  v.  Mather,  5  Kan.  151; 

plaintiff  must  show   title  to  maintain  Phillips  v.  DeGroat,  2  Lans.  (N.  Y.) 

action.    It  may  be  laid  down  as  a  rule,  192 ;  Oatman  v.  Fowler,  43  Vt.  463 ; 

almost  without  exception,  that  plaintiff  Kidder  v,  Kennedy,  43  Vt.717 ;  Hi^ies 

in  trespass  upon  land  to  sustain  his  ac-  v»  Graves,  39  Vt.  359;  94  Am.   L>ec. 

tion  must  prove  either  actual  posses-  331;  Gardner  t^.  Heartt,  i  N.  Y.  528. 

aion  of  land  or  title  to  it.    Dejarnett  v.  4.  Illnatrationa.— When  a  tenant  for 

Haynes,  23  Miss.  600.  years  sues  for  trespass  on  land,  he  must 

2.  Exclusive  possession  is  not  neces-  show  possession  at  the  time  of  the  tres-. 
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pass;  the  defendant  may  show  that  he  plaintiff  was  entitled  to  recover  in  an 

-was  and  long  had  been  in  adverse  pos-  action  of  trespass  what  it  would  cost  to 

session.      Heilbron  v,    Heinlen,  7a  repair  said  injury.     Burt  t;.  Warne,  31 

Cal.  371.  Mo.  396. 

Where  the  plaintiff  shows  posses-  Where  A,  in  possession  of  land,  is 

sion,  the  defendant  cannot  show  want  wrongfully    ousted    by   B,  the  latter 

of  title  in  plaintiff  as  a  defense,  except  does  not  acquire  such  a  possession  as 

he  shows  a  better  right  to  the  posses-  it  would  be  a  trespass  in  A  to  disturb 

sion.    Reed  v.  Price,  30  Mo.  442.  by  an  entry  involving  no  breach  of  the 

Under  the  South  Carolina  law,  be-  peace.    Illinois,  etc.,  R.,  etc.,  Co.  v, 

fore  the  adoption  of  the  code,  one  in  Cobb,  94  111.  55. 

actual  possession,  having  title  to  hold,  One  in  possession  of  land  under  a 
could  maintain  trespass  against  one  in  claim  of  right  may  recover  of  another 
possession  of  the  portion  where  the  claimant  thereof  for  entering  without 
trespass  was  committed.  Since  the  license,  and  carrying  off  and  convert- 
adoption  of  the  code,  title  without  pos-  ing  to  his  own  use  grains  stacked  and 
session  is  sufficient.  Gilmore  v.  Rob-  raised  thereon  by  the  former.  Ray  v, 
erts,  18  S.  Car.  551.  Gardner,  82  N.  Car.  454. 

Upon  a  bill  brought  by  plaintiff  to  Where  one  entered  upon  an  uncul- 
restrain  defendant  from  trespassing  tivated  and  unappropriated  lot  of  land 
upon  lands  alleged  to  belong  to  plain-  and  drove  down  stakes  with  his  initials 
tiff,  and  for  an  accounting,  and  for  upon  them,  to  define  the  limits  of  such 
damages  for  past  trespasses,  it  appeared  land  taken,  and  erected  buildings 
that  each  party  was  in  partial  posses-  thereon,  he  was  entitled  to  judgment,  in 
sion ;  that  each  derived  title  by  grant  an  action  of  trespass  ^«are  c/aiijtrm />«- 
from  the  state;  that  plaintiff's  claim x)f  git  against  a  person  entering  upon-  a 
title  from  the  state's  grantee  was  per-  part  of  the  land  staked  out,  if  the  plain- 
feet;  that  defendant  claimed  under  an  tiff  entered  with  the  Intention  to  take 
earlier  grant,  but  there  was  a  defective  possession,  claiming  the  land,  and  if  the 
sheriff's  deed  in  his  claim  of  title,  by  defendant  knew,  or  might,  with  ordi- 
which  the  title  was  left  outstanding  in  nary  care,  have  known  these  facts,  and 
one  of  his  predecessors.  It  was  held  if  such  mode  of  inclosing  such  land 
that,  whether  the  bill  was  to  be  consid-  had  been  acquiesced  in,  by  the  town  in 
ered  as  an  ejectment  bill  or  a  bill  to  re-  which  it  lay,  as  giving  a  valid  posses- 
strain  waste,  the  plaintiff  must  fail;  for,  sion.  Cook  v.  Rider,  16  Pick, 
if  ejectment,  the  outstanding  title  was  a  (Mass.)  186.  • 
perfect  defense,  and,  if  a  bill  to  restrain  A  defendant  in  trespass,  holding  by 
waste,  the  rule  in  trespass  would  apply,  possession  only,  cannot  object  to  the 
and  the  title  of  plaintiff  was  not  so  far  plaintiff 's  title  undeV  a  partition  to  a 
superior  to  that  of  defendant  as  to  en-  proprietor  of  a  common  field,  that 
able  him  to  maintain  trespass  without  such  proprietor  had  previously  re- 
showing  exclusive  possession.  Walker  ceived  his  lull  share,  or  that  the  locus 
V.  Fox,  85  Tenn.  154.  had  been  previously  assigned  to  an- 

While,  as  a  general  rule,  trespass  other  proprietor.  Lawrence  v.  Russell, 

quareclausumf  regit  can  only  be  main-  17  Pick.  (  Mass.)  388. 

tained  by  one  in  actual  possession  of  A  disseisee  regaining  possession  can 

the  premises,  yet,  in  the  case  of  a  dis-  maintain  trespass  quare  clausum  f  regit 

seisin,  the  disseisee,  after  he  has  re-  for  acts  between  disseisin  and  re-entry . 

gained  possession,  may  maintain  the  Emrich  v,  Ireland,  55  Miss.  390. 

action   against  the  disseisor,  for  acts  Mere  Possesilon  Is  Buffldent. — Rus- 

done  during  the  disseisin.    Haley  v,  sell  v.  Thorn,   i   Mo.  390;    Hunt  v. 

Wheeler,  8  Hun  (N.  Y.)  569.  Rich,  38   Me.  195;  Johnson  f.  M'll- 

A  rented  the   premises  in  question  wain,    i   Rice  (S.  Car.)  368;   Golden 

from  the  owner,  and  sold  his  interests  Gate  Mill,  etc.,  Co.  t;.  Joshua  Hendy 

in  them  to  plaintiff,  the  agent  of  the  Mach.  Works,  82  Cal.  184 ;  Darling  v. 

owner  recognizing  plaintiff  as  their  Kelley,   113   Mass.   39;    Masterson  v, 

tenant,  previous  to  the  time  defendant  West  End,  etc.,  R.  Co.,  5  Mo.  App. 

entered  upon  the  premises.  It  was  held  64;  Ruggles  v.  Sands,  40  Mich.  559; 

that  plaintiff  was  entitled  to  possession  Carpenter  v.  Smith,  40  Mich.  639. 

at  the  time  defendant  entered,  and  if  Possession  Unnecessary. — In  an  ac- 

defendant,  during  the  time  he  was  in  tion  where  the  petitioner  did   not 

possession,  injured  said  premises  so  as  charge  that  the  defendants  broke  the 

to    render  them    untenantable,    then  plaintiff's  close,  nor   that  they  used 
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this  possession  may  have  been  illegally  acquired,  it  is  sufficient^ 
Possession  must  have  been  had  at  the  time  the  injury  sued  for 
was  committed,  and  not  at  the  time  the  action  in  trespass  is 
brought.* 

d.  Constructive  Possession. — Constructive  possession  is 
that  possession  which  exists  in  contemplation  of  law,  without 
actual  personal  occupation.'  Where  neither  of  the  parties  claim- 
ing title  to  land  is  in  actual  possession,  he  who  has  constructive 
possession  can  maintain  an  action  in  trespass.^  Constructive 
possession  will  not  prevail  against  actual  possession.^  Posses- 
sion of  a  part  may  be  constructive  possession  of  an  adjoining 
part.* 

e.  Right  of  Possession  ;  Title  Without  Possession. — It 

happens  frequently  that  the  plaintiff  in  an  action  of  trespass 
is  not  in  possession,  but   has  title  without  possession  or  right 

violence,  although  averring  that  they  owner,  when  no  person  is  in  the  actual 

cut   and  carried  away  valuable  trees  possession.    Gunsolus  v.  Lormer,  54 

growing  on  the  land  of  the  plaintiff  of  Wis.  630. 

certain  value,  etc.,  it  was  held  not  to  be  6.  A  plaintiff  in  actual  possession  of 

in  the  form  of  an  action  of  trespass,  and  land  under  a  paper  title  can  maintain 

that  the  plaintiff  need  not  show  title  or  trespass  quare  clausum  f  regit  against 

possession  at  the  time  of  the  taking,  as  one  who  claims  a  constructive  posses- 

if  the  action  was  for  trespass.     Kline  sion.     Earl  v.  Griffith,  52  Vt.  415. 

V,  Mann,  29  Iowa  11 3.  Actual  FossesBion  Prevails  Orvr  Ood- 

1.  Evertson  v,  Sutton,  5  Wend.  (N.  ■tmotlve  Poaseaslon. — Stean  v.  Ander- 
Y.)  381 ;  21  Am.  Dec.  217;  Oglesby  v.  son,  4  Harr.  (Del.)  209;  Webb  t». 
Stodghill,  23  Ga.  590.  Sturtevant,  2  111.  181 ;  Davis  v.  White, 

2.  Smith  v.  Ingram,  7  Ired.  (N.  Car.)  27  Vt.  751. 

175.  A  prior  possession  of  land,  accom-  6.  A  purchaser  of  land  adjoining  that 
panied  with  acts  of  ownership  by  one  to  which  he  is  in  actual  possession,  is 
through  whom  plaintiff  deduces  title,  constructively  in  possession  to  the  ex- 
will  authorize  recovery  against  de-  tent  of  the  boundary  of  both  tracts; 
'  fendant,.  who  is  afterward  found  in  and  one  who  enters  on  that  possession, 
possession  without  title  or  claim  to  the  and  builds  a  cabin  and  locks  it  up,  is 
premises.  not  in  possession   beyond   the  actual 

8.  Bouv.   Law    Diet.;    Hubbard    v,  close,  and    cannot  maintain   trespass 

Austin,  II  Vt.  129;  2  Bl.  Com.  116.  against  the  former  for  cutting  timber 

Deflnltton. — The  owner  of  the  legal  on  the  land.     Fish  v.  Branamon,  a  B. 

title  to  unoccupied  land  has  the  con-  Mon.  (Ky.)  379. 

structive  possession ;  a  stranger  to  the  What  Is  Not  Gonatmctlve  Poae— alon. — 

titl^,  who  intended  to  use  the  land  for  Possession  of  a  part  of  a  tract  of  land 

grazing  purposes  without  the  owner's  without  title,  cannot  be  extended  by 

consent,  cannot  recover  the  value  of  construction  to  the  part  not  in  actual 

grass  from  a  railroad  company  which  possession  of  the  party,  so  as  to  enable 

negligently  set  fire  to  it.    Texas,  etc.,  him   to   reclaim    timber  cut   thereon. 

R.  Co.  v.Torrey  (Tex.  i89i),i6  S.  W.  Aikin    v.    Buck,    i    Wend.    (N.    Y.) 

Rep.  547,  466. 

A  person   owning  in   fee  simple   a  The  actual  occupancy  of  one  half 

tract  of  unoccupied  land,  which  had  quarter  section  of  land,  does  not  draw 

never  been  in  the  possession  of  anyone,  after  it  the  possession  of  an  adjoining 

is  in  possession  by  construction.     Saf-  unoccupied  quarter  section  upon  which 

ford  V.  Basto,  4  Mich.  406.  the  occupant  had  exercised  acts  of  own- 

4.  Padgett  v.  Baker,  i  Tenn.  Ch.  222.  ership,  by  cutting  logs  for  his  saw- 
Only  the  persons  in  actual  or  construct-  mill,  so  that  he  can  maintain  trespass 
ive  possession  of  real  property  can  quare  clausum  f regit  against  one  who 
maintain  trespass  quare  ciausum  f regit  had  also  cut  log^  thereon,  and  was  in 
in  reference  thereto;  and  such  con-  the  actual  occupation  of  adjoining  land, 
structive  possession  is  only  that  of  the  Blackburn  v.  Baker,  7  Port.  (Ala.)  284. 
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of  possession.^    Title  without  possession  will  support  the  action,^ 

1.  What  Is  Blfflit  of  PofMBilon. — One  and  8on-in-law  were  to  live  on  the 
who  obtains  actual  possession  of  real  property  and  take  care  of  and  support 
estate  wrongfully ,  cannot  recover  of  an  the  plaintiff  during  her  life,  and  at  her 
invader  having  a  right  to  possession,  death  the  daughter  was  to  have  the 
for  any  injury  done  to  the  real  estate ;  land.  The  plaintiff  lived  on  the  farm 
otherwise,  as  to  injuries  to  his  person  in  pursuance  of  these  terms  until  some 
or  personal  property,  even  though  the  disagreement  arose,  when  she  moved 
invader  forcibly  ejecting  him  be  the  away  and  gave  her  daughter  and  son- 
owner.  Comstock  V,  Brosseau,  65  111.  39.  in-law  notice  to  quit.    Upon  their  re- 

Where  the  plaintiff  has  the  right  of  fusal,  she  brought  an  action  of  trespass 
property  and  of  immediate  possession  quare  clausum  /regit.  The  evidence 
in  real  estate,  he  may  maintain  an  was  conflicting  as  to  whether,  by  the 
action  of  trespass  for  a  direct  injury  terms  of  the  contract,  the  defendants 
thereupon,  though  not  in  actual  pos-  were  to  take  and  hold  exclusive  posses- 
session.  Mason  v.  Lewis,  i  Greene  sion  during  the  life  of  the  plaintiff.  It 
(Iowa)  494;  Poole  v.  Mitchell,  i  Hill  was  held  that  as  the  defendants  had 
(S.  Car.)  404;  Snider  v.  Myers,  3  W.  control  of  the  farm  and  used  it  as  their 
Va.  195.  own,  and  had  such  lawful  possession  as 

The  city  of  Milwaukee  authorized  a  authorized  them  to  put  in  the  crops, 

eas  company  to  set  up  and  establish  their  right  of  possession  did  not,  during 

lamp  posts  along  the  streets  of  the  city,  the  growth  thereof,  at  once  cease  and 

The  company  erected,  managed  them,  determine,  so  as  to  make  them  liable  in 

etc.  It  was  held  that  they  had  sufficient  trespass  for  continuing  there,  although 

title  and  possession  to  maintain  trespass  they  failed  to  fulfill  all  the  terms  of 

for  an  injury  to  them.     Roche  v.  Mil-  their  contract  thereafter.      Berkey  v, 

waukee  Gas  Light  Co.,  5  Wis.  55.  Auman,  91  Pa.  St.  481. 

In  an  action  of  trespass  ^»Ar«cM«j«m  2.  Edwards  v.  Hoyei,  65  N.  Y.  125; 

/regit  It  appeared  that  the  plaintiff  let  Gillespie  v.  Dew,  t   Stew.  (Ala.)  229; 

the  land  on  Which  the  trespass  was  com-  18    Am.   Dec.  42;   Aikin   v.  Buck,   i 

mitted,  by  his  agent,  by  a  parol  lease,  to  Wend.  (N.  Y.)  466;  Goodrich  v.  Hath- 

A,  who  entered  and  paid  rent.  Before  away,  i  Vt.  485 ;  18  Am.  Dec.  701 ; 
the  expiration  of  the  lease,  A  permitted  Smith  v.  Yell,  8  Ark.  470 ;  Ledbetter  v, 
the  defendant  and  B  to  come  upon  the  Fitzgerald,  l  Ark.  448;  Wilson  v.  Bush- 
premises;  and,  by  the  advice  of  the  de-  nell,  i  Ark.  465;  Moore  v,  Moore,  21 
fendant,  who  said  the  land  belonged  to  Me.  350 ;  My  rick  v.  Bishop,  i  Hawks 

B,  A  delivered  the  possession  of  the  (N.  (Jar.)  485;  Richardson  v.  Murrill, 
premises  to  B,  who  claimed  them  as  his  7  Mo.  333;  Webb  v.  Sturtevant,  2  111. 
right,  and  raised  ore  upon  them,  etc.  i$i ;  Gent  v.  Lynch,  23  Md.  58 ;  87  Am. 
The  plaintiff,  by  his  agent,  afterwards,  Dec.  558;  Guion  v,  Anderson,  8  Humph, 
and    before  the  determination  of  the  (Tenn.)  298. 

lease  to  A,  entered  upon  the  premises,  Dlnaferatloiui. — A  and  B  had  convey- 

B  being  then  in  possession.  It  was  held  ances  covering  the  same  land,  of  which 

that  the  plaintiff  had  proved  sufficient  neither  had  actual  poss  ^ssion.     He  who 

title  to  maintain   the  action  of  tres-  had  the  younger  title  entered  on  the 

pass.    Tasker  v.  Ridgely,  4  Har.  8c  M.  land  and  cut  the  timber,  and  with  the 

(Md.)  497.  timber  so  cut  erected  houses  and  fences. 

To  recover  for  a  trespass  to  real  es-  by  means  whereof  he  became  actually 

tate,  the  plaintiff  must  show  that  the  possessed  of  the  land.    It  was  held  that 

portion  upon  which  the  wrongful  act  the  other  party  having  the  older  and 

was  committed  was  in  his  inclosure,  or  better  title,  might  maintain  an  action  of 

that  he  had  the  paramount  title,  if  it  trespass  for  the  injuries  done  before  the 

was  vacant,  or  that  he  was  in  the  actual  actual  possession  was  taken.    Bailey  v. 

possession  of  a  part  under  a  deed  for  Massey,  2  Swan  (Tenn.)  167. 

the    whole.     Winkler  v.   Meister,  40  Where  the  plaintiff  in  trespass  is  not 

111.  349.  in  possession,  he  must  show  that  he  or 

Under  an  arrangement  between  the  his    grantors  obtained   title  from   the 

plaintiff  and  her  daughter  and  son-in-  general    government.       Heinrichs    v. 

law,  the  details  of  which  were  disputed,  Terrell,  65  Iowa  25. 

the  latter  moved  on  to  a  farm  owned  Where  the  rightful  owner  of  land  is 

by  the  plaintiff.    In  general  terms,  the  dispossessed,  he  may  maintain  an  action 

arrangement  was  that  the  daughter  against  the  wrongdoer  for  the  original 
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if  th'e  title  is  valid.* 

/.  Possession  Without  Title. — Generally  an  action  of  tres- 
pass may  lie  where  plaintiff  has  possession,  even  though  he  is 

without  title,^  but  in  some  cases  it  will  not,  the  rule  not  being  an 
universal  one.* 

^.  Possession  of  Tenant  the  Possession  of  Landlord.— 

The  possession  of  the  tenant  or  agent  is  the  possession  of  the 
landlord.* 

A.  Possession  Under  Color  of  Title — (See  Color  of 
Title,  vol.  3,  p.  314 ;  Title,  vol.  26,  p.  20). — Color  of  title  is  an 

trespass,  but  he  cannot  for  any  injury  maintain  the  Mississippi  statute  action 

afterwards  committed  by  such  wrong-  for  cutting  trees ;  after  such  proof  it  is 

doer,  until  he  has  regained  possession,  for  the  defendant  to  show  title,  either  in 

Rowland  v,  Rowland,  8  Ohio  40 ;  Gra-  himself  or  another,  to  defeat  the  action, 

ham  V.  Houston,  4  Dev.  (N.  Car.)  232.  Ware  v.  Collins,  35  Miss.  223;  72  Am. 

But  see  Carter  v,  Beals,  44  N.  H.  4C0.  Dec.  122. 

Where  premises  are  unoccupied,  an  8.  The  one  who  occupies  land  with- 

action  of  trespass  may  be  maintained  out  title,   cannot  bring  trespass  for  a 

by  the  owner  thereof,  he  being  regarded  forcible  entry  by  one  who  also  has  no 

as  having  constructive  possession;  but  title.     Muldrow  v,  Jones,  i   Rice  (S. 

where  the  tenant  was  in  possession  at  Car.)  64. 

the  time  of  the  alleged  entry,  the  action  The   possession  of  the  owner  of  a 

must  be  brought  by  him,  unless  there  part  of  a  tract  of  land,  is  the  possession 

is  injury  to  the  reversion.     Gould  v.  of  the  whole  tract  only  so  long  as  no 

Sternburg,  4  III.  App.  439.  other  person  is  in   the  actual  adverse 

Per  Contra. — A  railroad  company  possession  of  any  part.  As  soon  as  an- 
claiming  title  to  land,  of  which,  how-  other  takes  possession  of  any  part,  either 
ever,  it  had  no  possession  except  that  with  or  without  title,  the  former  pos- 
its tracks  ran  across  a  subdivision  of  it,  sessor  loses  the  possession  of  that  part, 
tore  down  and  removed  without  process  and  cannot  maintain  trespass  for  any 
of  law  a  house  held  by  the  occupant  act  done  on  such  part  while  he  is  thus 
under  a  lease  which  was  adjudged  after-  out  of  possession  of  it.  Ring  f.  King, 
wards  to  be  void,  the  ownership  of  the  4  Dev.  &  B.  (N.  Car.)  164. 
land  also  being  adjudged  afterwards  to  In  an  action  for  trespass  on  land,  plain- 
be  in  the  railroad  company.  It  was  held  tiff  testified  that  he  occupied  a  piece 
that  the  person  so  ejected  was  entitlcKd  of  land,  26  by  107  feet,  which  he  had 
to  damages.  Sinclair  v,  Stanley,  64  had  surveyed;  that  defendant  used  part 
Tex.  67.  of  the  land  as  a  road,  and  was  so  using 

1.  In  trespass  quare  clausum  fregity  it  before  the  survey ;  that  defendant  liad 
if  plaintiff  cannot  show  actual  and  ex-  made  the  road  by  filling;  that  defend- 
clusive  possession  of  the  land,  but  is  ant  put  a  wagon  on  the  roadway  so  that 
obliged  to  rely  upon  his  legal  title,  he  it  stood  partly  on  plaintiff 's  line  as  sur- 
must  show  a  valid  title.  Stephenson  v»  veyed ;  that  "  defendant  occupied  the 
Wilson,  37  Wis.  482.  land  south  of  mine,  where  the  driveway 

2.  Posaeaaion  W 1 1  b  o  n  t  Title. — See  is,  and  I  occupy  26  feet  north,  where 
supra^  this  title,  Actual  and  Exclusive  the  board  fence  was."  It  was  held  that 
Possession,  plaintiff  had  neither  possession  nor  title 

An  action  of  tort  will  lie  for  breaking  to  sustain  the  action.  Danihee  v.  Hyatt 

and  entering  a  close  whereof  the  plain-  (Supreme  Ct.),  12  N.  Y.  Supp.  465. 

tiff  is  in  possession,  and  to  which  neither  4.  M*Colman    v.  Wilkes,  3  Strobh. 

party  proves  title.     Sweetland  v,  Stet-  (S.  Car.)  465 ;  51  Am.  Dec.  637;  Heath 

son,  115  Mass.  49.  v.  Williams,  25  Me.  209;  43  Am.  Dec. 

A  party  peaceably  in  possession  of  265;  Coburn  v.  Palmer,8Cu8h.  (Mass.) 
lands  may  maintain  trespass  for  an  in-  124;  Towne  v,  Butterfield,  97  Mass.  105. 
jury  to  his  possession,  though  the  tres-  The  defendant  in  trespass,  not  claim- 
passer  has  a  better  title  to  the  lands,  ing  title,  cannot  impugn  the  title  of  the 
Larue  v,  Russell,  26  Ind.  386.  plaintiff,  who  is  in  possession  by  a  ten- 

The  plaintiffs  possession  under  claim  ant  yielding  rent.     Wilson  v,  Hinaley, 

of  title  is  sufficient  evidence  of  title  to  13  Ad.  64. 
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apparent  title  founded  upon  a  written  instrument,  such  as  a  deed, 
levy  of  execution,  decree  of  court,  or  the  like.*  Possession  under 
color  of  title  will  support  the  action  of  trespass.* 

S.  By  Conveyance  or  Writing — a,  Bv  Deed. — The  title,  whether 
with  or  without  possession,  which  will  support  an  action  in  tres- 
pass, is  most  commonly  obtained  by  deed.' 

1.  CdOT  of  Title. — Bouv.  Law  Diet.;  dence  of  title  without  proof  of  judg- 
3  Wait*8  Act.  &  Def.  17.                        ,  ment  and  execution.     Aikin  v.  Buck,  i 

2.  Possession  under  claim  and  color  Wend.  (N.  Y.)  466. 

of  title  is  sufficient  evidence  of  title  in  Tax  Deed. — When  defendant  claims 
an  action  to.  recover  damages  from  a  title  to  land  under  a  tax  deed,  although 
mere  trespasser.  Douglass  v.  Dickson,  it  appears  that,  if  plaintiff  were  holder 
31  Kan.  310.  of  the  original  government  title,  def  end- 
One  having  color  of  title  to  only  a  ant's  right  of  action  against  him  on  the 
portion  of  a  tract  of  timbered  land,  can-  tax  deed  would  be  barred  by  reason  of 
not,  by  chopping  fire  wood  and  saw  plaintiff's  occupancy  of  the  land  for  a 
logs  on  the  remainder,  so  take  posses-  part  of  the  three  years  next  after  the 
sion  thereof  as  to  compel  the  owner  to  recording  of  such  deed,  still,  as  to  the 
resort  to  ejectment,  but  will  be  liable  acts  performed  by  him  under  a  claim 
as  a  trespasser.  Ware  v,  Johnson,  55  of  title,  and  right  of  possession  by  vir- 
Mo.  500.  tue  of  tax  deed,  defendant  cannot  be 

Where  a  partv  claims  a  tract  of  land  treated   as  a  mere  wrongdoer  or  in- 

under  a  color  of  title,  and  puts  a  serv-  truder;  but  he  may  question  the  suf- 

ant  into  a  house  situated  on  it,  with  ficiency  of  plaintiff's  title,  and  require 

the  privilege  of  getting  firewood  from  him  to  make  strict  proof  of  it.  Stephen- 

the  land,  he  is  considered  as  in  posses-  son  v,  Wilson,  37  Wis.  482. 

sion  of  the  whole  tract  as  against  a  Where  a  purchaser,  under  a  tax  sale 

mere  wrongdoer,  and    may    maintain  of  a  lot  of  wild  and  uncultivated  land, 

trespass  against  him  for  cutting  timber  had  become  entitled  to  a  deed,  and  had 

thereon.    Lamb  v.  Swain,  3  Jones  (N.  actual  possession  under  the  tax  sale,  it 

Car.)  370.  was  held   sufficient  to  support  a  tres- 

As  to  what  color  of  title  will  enable  pass.    Pierce  v.  Hall,  41  Barb.  (N.Y.) 

a  party   to    maintain    trespass    quare  142. 

clausum  f regit  against  a  wrongdoer,  A  deed  in  future  will  support  tres- 

see  Savage  v.  Holyoke,  59  Me.  345.  pass. 

The  use  of  water  in  a  millpond  is  no  Action  Barred. — Where  plaintiff  had 

evidence  of  title  to  or  of  possession  of  conveyed  to  another  without  considera- 

the  land  covered  by  the  water.     Bar-  tion,  he  could  not  recover  from  a  third 

tholomew    v,    Edwards,    i     Houst.  party   for   an   injury  to  the  freehold. 

(Del.)  17.  Wolfe  v,  Beecher  Mfg.  Co.,  47  Conn. 

8.  BberiifB  Deed. — Plaintiff  must  hi^ve  331;  Dean  t;.  Metropolitan  £1.  R.  Co., 

legal  title  at  commencement  of  action  119  N.  Y.  540. 

to  try  title.     Sheriff's  deed,  dated  after  DlQitratloiia. — In  an  action  for  un- 

the  commencement  of  the  action,  will  lawfully    removing  a  house,  where 

not  support  trespass  to  try  title  to  land  plaintins  have  shown  that  they  were  in 

purchased  by  plaintiff  at  judicial  sale  possession  of  the  house  and  lot  under  a 

prior  to  the  proceeding.    Bank  of  State  deed  therefor,  until  shortly  before  the 

^  V,  South  Carolina  Mfg.  Co.,  3  Strobh.  trespass,  the  fact  that  they  then  left  it 

(S.  Car.)  190;  49  Am.  Dec.  640.  unoccupied  for  a  time  is  not  sufficient 

In  a   possessory  action,  plaintiff  to  defeat  their  possessory  title,  where 

claimed  several  parcels  of  land  by  pur-  they  locked  it  up,  and  put  it  in  charge 

chase  at  sale  on  execution  and  sheriff 's  of  an   agent  to  rent  it.      Holman   v. 

deed.    The  court  charged  the  jury  that  Herscher    (Tex.    1891),    16   S.   W. 

if  they  found  the  defendant  was  in  pos-  Rep.  984. 

session  of  any  one  parcel,  they  should  The  grantee  of  an  estate  or  inherit - 

find  for  the  plaintiff^  for  all  the  parcels  ance  in  the  trees  may  have  trespass 

described  in  his  declaration   and   the  quare  clausum  /regit  against  the  gen- 

sheriff's  deed.     Carwile  v.   House,  6  eral  owner  for  cutting  them  down,  both 

Ala.  71a  parties  having  had  possession  according 

Sheriff's  deed  is  inadmissible  as  evi-  to  their  interests.    Clap  v.  Draper,  4 
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b.  By  Grant,  Prescription,  Pre-emption  or  Colonization 

Laws. — It  frequently  happens  that  rights  obtained  by  grant,  or 
prescription,  or  under  pre-emption  or  colonization  laws,  are  the 
subject  of  trespass.^ 

c.  Under  Contract. — Rights  may  be  obtained  by  contract 
which  will  support  an  action.* 

Mass.  266;  3  Am.  Dec.  215.    See  Reho-  that  specified  in  the  exception.   Djrgert 

both  V.  Hurt,  i  Pick.  (Mass.)  224.  t/.  Matthews,  11  Wend.  (N.  Y.)  35. 

The  delivery  of  the  deed,  and  cutting  A  purchaser  of  lands  from  the  United 
timber  on  the  land  by  the  grantee,  is  no  States  may  maintain  an  action  of  tres- 
evidence  of  his  adverse  possession  of  pass  quare  clausum  f  regit  to  recover 
land  afterwards  claimed  by  the  grantor  damages  for  injury  done  to  the  premises 
not  to  have  been  included  in  the  deed,  after  his  purchase  and  previous  to  his 
so  as  to  support  an  action  for  trespass,  possession,  and  this  after  the  abandon- 
Stockton  V.  Garfrias,  12  Cal.  315.  ment  of  the  land  by  the  squatter.  Blev- 

A  person  who  has  entered  iand  over  ins  v.  Cole,  i  Ala.  210. 

which  there  is  a  way  under  a  deed  of  An  instruction  in  an  action  of  tres- 

warranty,  has  sufficient  seisin  and  pos-  pass,  *'that  the  plaintiff  would  have  a 

session  to  maintain  an  action  for  tres-  right  to  recover  for  damages  done  to  a 

pass  committed  on  such  way  by  a  party  bridge  built  by  him  under  authority  of 

who  shows  no  right  therein.     Ashley  v,  a  court  having  a  right  to  grant  such 

Landers,  9  Allen  (Mass.)  250.  authority,  even  though  such  a  bridge 

A  grantor  who  has  in  his  deed  re-  was  not  on  a  public  highway,"  is  cor- 

served  to  himself  the  timber  and  pine  rect.     Beebe  v,  Stutsman,  5  Iowa  271. 

trees  on   the    granted  premises,  may  Williams  v.  Michigan  Cent.  R.  Co., 

maintain  trespass  against  the  gp'antee  2  Mich.  259;  55  Am.  Dec.  59^  holds  that 

or  his  assignee  who  cuts  and  carries  a  railroad  company,  having  acquired 

away  any  of  them,  although  this  is  done  its  road  by  purchase  and  grant  from  the 

more  than  twenty  years  after  the  date  state,  is  the  legal  owner  of  the  road,  and 

of  the  deed.    Goodwin  v.  Hubbard,  47  has,  by  the  express  terms  of  its  act  of 

Me.  595.  corporation,  the  entire  and  exclusive 

One  who  has  paid  the  consideration  right  to  its  possession  and  control, 
for  the  land  and  has  exclusive  control  By  Prescription. — The  plaintiff  had 
and  possession,  is  the  "owner,"  within  possession  under  a  grant  of  land,  part 
the  meaning  of  the  statute,  though  his  of  which  was  covered  by  the  defend- 
deed  for  it  has  not  been  executed,  ant's  elder  grant,  and  of  which  the  de- 
Wellington  V,  State,  52  Ark.  266.  fendant  had    possession.    The    action 

The  sale  of  standing  timber  is  a  sale  was  in  quare  clausum  /regit  and,  al- 

of  an  interest  in  real  estate;  and  a  sub-  though  possession  of  a  part  is  possession 

sequent  purchaser  by  warranty  deed  of  of  the  whole  under  such  circumstances, 

the  land  with  notice  of  such  sale,  can-  the  defendant's  title  to  the  land  in  dis- 

not  maintain  trespass  against  the  prior  pute  was  upheld.  Aikin  v.  Jones,  Harp, 

purchaser  of  the  timber  for  cutting  and  (S.  Car.)  69. 

removing  the  timber^  Russell  v.  Myers,  By  Pre-emption  Laws. — A  person  in 

32  Mich.  522.  possession  of  swamp  land  under  a  pre* 

A  bona  fide  purchaser,  however,  with-  emption  claim,  and  who  has  improved 

out  notice,  would  be  protected  against  the  same,  can  maintain  trespass  for  its 

a  prior  unrecorded  sale  of  the  timber,  protection.     Barden    v.    Smith,    7^ 

the  same  as  against  any  other  unre-  Wis.  439. 

corded  instrument.     Russell  v.  Myers,  Under  Goloniiation  Laws. — See 

32  Mich.  522.  Kemper  v.  Victoria,  3  Tex.  159. 

1.  By  Grant. — In  a  grant  of  lands,  a  2.  Land   Ck>nT6yod    by   Writing. — In 

reservation  was  made  of  a  mill-site.     It  Whitney  v.  Swett,  22  N.  H.  10;  53  Am. 

was  held  that  the  exception  was  inop-  Dec.  228,  it  was  held  that  no  estate  in 

erative  until  the  grantor  or  his  assigns  land  can  be  conveyed  without  writing, 

built  the  mill,  and  that  the  whole  prem-  except  an  estate  at  will, 

ises  vested  in   the  grantee,  who  could  Under  Bond  to  Gonvey. — A  person  in 

maintain   against  a  stranger,    or    the  lawful  possession  of  land  under  a  bond 

grantor  or  his  assigns,  for  an  entry  on  to  convey  to  him,  may,  before  he  has 

the  lands  for  any  other  purpose  than  paid  the  balance  of  the  purchase-money 
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4.  Under  Execution  Laws. — By  statute  in  some  states,  a  regular 
and  complete  levy  under  execution  will  give  such  a  possession 
as  will  afford  the  foundation  for  an  action  of  trespass  against 
the  debtor  or  other  party.*  If  land  is  conveyed  for  a  val- 
uable consideration  with  intent  to  defraud  the  creditors  of  the 
grantor,  but  without  knowledge  on  the  part  of  the  grantee  of  the 
fraudulent  intent,  a  levy  by  a  creditor  thus  defrauded  confers 

or  received  his  deed,  maintain  trespass  conveyance,  but  the  grantee  has  a  right 

against  the  obligor  'for  injuries  to  the  of  way  therein  by  implication,  or  on  the 

freehold.     Smith  v.  Price,  4a  111.  399.  principle  of  estoppel. 

Bxeoutory  Ck>ntraet. — U  n  d  e  r  an  ex-  1.  Under  Bxaoution  Laws. — Langdon 
ccutory  contract  for  the  sale  of  timber  v.  Potter,  3  Mass.  215;  Gore  t^.  Brazier, 
when  it  is  severed  from  the  land,  with  3  Mass.  523 ;  3  Am.  L>ec.  i8a ;  Blaisdell 
a  license  to  enter  and  cut  the  trees  and  v,  Roberts,  37  Me.  239;  Cressy  v.  Saw- 
remove  them,  the  purchaser  has  no  in-  ver,  18  N.  H.  95;  Chapman  v.  Gray,  15 
terestin  the  land  that  will  enable  him  "klass.  439;  Allen  v,  Thayer,  17  Mass. 
to  maintain  an  action  of  trespass.  Flet-  299;  Bartlett  v.  Perkins,  13  Me.  87; 
cher  V.  Livingston,  153  Mass.  388.  Cflark  v.  Brown,  3  Allen  (Mass.)  509. 

A  contract  between  the  owner  of  the  As  against  a  mere  stranger,  a  levy  of  an 

fee  of  the  land  and  A,  in  which  it  is  execution,   under    the   Massachusetts 

agreed  that  A  shall  settle,  and,  within  Act  of  1844,  ch.  X07,  is  frima  facie 

three  years,  make  certain  improvements  sufficient  evidence  of  title,  to  sustain 

and,  on  performance  of  certain  condi-  an  action  for  a  trespass,  without  proof 

tions,  have  title  in  fee,  is  sufficient  to  en-  that  an  action  to  recover  possession  of 

title  A  to  maintain  trespass  to  recover  the  land  was  brought  within  a  year 

possession  againit  a  stranger,  although  from  the  return  of  the  execution  on 

he  has  never  been  in  possession  and  has  which  the  levy  was  made.     Wellington 

only  a  right  of  entry  and  possession ;  v,  Geary,  3  Allen  (Mass.)  508. 

and  such  stranger   cannot    resist  the  Per  Ck>ntra. — The  plaintiff  brought  an 

recovery  of  possession  on  the  jp^ound  action  of  trespass  quare  clausnm  /regit 

that  tlie  plaintiff  has  not  performed,  against  A  and  B,  and  showed  levy  of 

or  has  foHeited  its  conditions.    White  execution   as  against  A  and  a  subse- 

V,  Guirons,  Minor  (Ala.)  331.  quent  demand  of  possession  against  B. 

An  old  man,  whose  children  support  it  appeared  that  B  refused  this  demand, 
him,  working  his  farm,  but  without  any  and  was  in  possession  adverse  to  A 
contract  giving  them  the  title  or  exclu-  prior  to  the  levy  and  therefore  to  the 
sive  possession  of  the  farm,  is  still  pos-  purchase  of  the  writ.  It  was  held  that 
sessor  of  his  farm,  so  that  he  may  main-  the  plaintiff  had  not  sufficient  posses- 
tain  an  action  for  any  injury  to  it.  Rus-  8ion,by  mere  force  of  the  levy,  to  main- 
sell  V,  Scott,  9  Cow.  (N.  Y.)  279.  tain  the  action.     Bowne  v.  Graham,  2 

CkmTeyaaoe  as  Asttgniiient  of  Blglit  Tyler  (Vt.)  411. 

of  Action. — In  an  action  for  a  trespass  Where  A  recovered  judgment,  in  the 

to  real  estate,  it  is  error  to  admit  a  con-  case  of  unlawful  detainer,  against  B,  for 

veyance  of  the  property  and  assignment  a  tract  of  land  in  the  possession  of  B*s 

of'the  cause  of  action,  to  plaintiff  from  tenant,  C,  and  the  sheriff  delivered  to  A 

his  wife,  executed  and  delivered  after  constructive    possession    on  a  writ  of 

suit  was  commenced.     Dean  v.  Metro-  habere  facias  possessionem  ^  since  which 

politan  El.  R.  Co.,  119  N.  Y.  540.  A*s  tenant  had  farmed  the  land,  but  B 

Land  Not    Incident  to  Land. —  Van  afterwards  obtained  a  supersedeas  of 

O' Linda  v,  Lothrop,  21   Pick.  (Mass.)  the  judgment,  and  C  refused  to  deliver 

392 ;  3a  Am.  Dec.  261.     Land  will  not  the  landlord's  share  of  the  crop  to  A, 

pass  as  incident  or  appurtenant  to  land,  but  delivered  it  to  B,  notwithstanding  he 

Where  the  owner  of  a  narrow  strip  of  had,  previously  to  the  supersedeas  and 

land,  and  also  6f  the  land  adjoining  on  on  A^s  request,  promised  A  to  deliver  it 

the  north  and  on  the  south,  describing  to  him,  it  was  held,  that  A  could  not 

the  one  as  land  bounded  by  an  *'  in-  maintain  trespass  against  C  therefor, 

tended  street,"  and  the  other  as  land  and  that  the  execution  of  the  writ  of 

bounded  by  street,  these  words  being  habere  facias  possessionem  ^  gave  A  no 

used  to  designate  the  narrow  strip,  the  possession   as   against  C.     Kretzer  v, 

fee  in  the  latter  does  not  pass  by  such  Wysong,  5  Gratt.  ( Va.)  9. 
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no  legal  title  or  right  of  possession  sufficient  to  maintain  tres- 
pass upon.^ 

5.  Equitable  Bights. — ^The  grantee  in  possession  of  an  equitable 
estate  in  land,  or  his  assigns,  may  maintain  an  action  for  trespass 
thereon.* 

6.  Sights  in  Land  Aoqnired  by  Cnstom. — One  may  acquire  rights 
by  custom  also  which  will  support  the  action.' 

m.  Sealty  Which  Mat  Be  the  Subject  07  Tesspass — 1.  Priyate 
House. — A  man's  house  cannot  be  entered  forcibly  for  the  execu- 
tion of  civil  process ;  it  may  be  to  execute  crimmal  process.*  If 
the  defendant  flies  to  or  removes  goods  to  another's  house,  the 
privilege  does  not  protect  him  there  after  demand  for  entry 
made ;  ^  if  he  is  not  there  and  has  no  property  there,  the  sheriff 

1.  Waterman    on  Trespass,   vol.*  a,  It  was  decided  that  the  custom  was  rea- 

p.  13;  Davis  V,  Tibbetts,  39  Me.  279.  sonable.     So,  also,  a  custom  to  erect  a 

a.  Equitable  Slgbt8.--<^amevv.  Reed,  fence  to  inclose  a  house  while  in  pro- 

II  Ind.  417;  Miller  v.  Zufall,  113  Pa.  cess  of  erection.     Bradbee  v.  Christ's 

St.  317.  One  having  equitable  title  and  Hospital,  4  M.  &  G.  714;  43  E.  C.  L. 

prior  possession  may  maintain  trespass.  368.     But  a  custom  to  take  sand  from 

Brown  v.  Hartzell,  87  Mo.  564.    See  the  plaintifTs  close,  which  had  been  de- 

also  Bailej  v,  Kilbum,  10  Met.  (Mass.)  posited  there  blown  hy  wind  from  the 

176*  43   ^^'  ^cc«    433  >    Stearns    v.  seashore,  was  unreasonable.     Blewett 

Palmer,  10  Met.  (Mass.)  32.  v,  Tregonning,  3  A.  &  E.  554;  30  E.  C. 

Plaintiff  agreed  in  November  to  pur-  L.  151.    It  has  been  held  that  the  use  of 

chase  a  store  of  defendant,  pavment  to  ground  for  sixty  years  as  a  public  land- 

be  made  and  deed  to  be  passedf  on  May  ing-place,  would  support  a  plea  that  the 

ist,  following,  and  possession  to  be  given  ground  was  a  landing-place  for  the  in* 

April  1st.   It  was  held  that  the  plaintiff  habitants  of  the  town  who  had  used 

took  an  equitable  right-  in  the  land  at  it  d  u  r  i  n  g  that  period.    Coolidge  v. 

once ;  but  that  he  had  no  right  of  prop-  Learned,  8  Pick.  (Mass.)  504. 
erty,  nor  any  power  to  pursue  the  legal        4.  Private  Honae  —  Tidarting   Oue.^ 

rights  and  remedies  of  those  who  hold  a  The  leading  case  on  this  question  is 

title,  until  payment  and  conveyance  on  Semay ne's  Case,  5  Coke  91 ;  Smith*s 

May  I  St;  and  that  the  defendant,  having  Lead.  C  as.,  vol.  i,  p.  338;  Hubbard  v. 

entered  in  March  and  removed  certain  Mace,  17  Johns.  (N.  Y.)  137;  Gordon  v. 

fixtures,  the  plaintiff  had  neither  the  Clifford,  28  N.  H.  402. 
possession  requisite  to  maintain  an  ac-        In  the  Year  Book,  18  £^w.  IV.,  fol. 

tion  of  trespass,  nor  personal  property  4,  pi.  19,  a  case  is  reported  as  follows : 

essential  to  a  suit  in  trover  for  Conver-  '*  Catesby  came  to  the  bar  and  showed 

sion ;  and  that  a  demand  for  the  article  how  Sijieri  facias  was  directed  to  the 

removed,  made  prior  to  May  ist,  would  sheriff  of  Middlesex,  to  cause  execution 

not  give  him  such  rights.    Tabor  v.  to  be  made  for  one  J.  upon  a  recovery 

Robinson,  36  Barb.  (N.  Y.)  483.  by  the  said  J.  against  one  B. ;  and  after- 

A  person  who  enters  into  the  posses-  wards  the  said  B.  put  all  his  goods  into 

sion  of  land  under  aii  equitable  title,  a  closet,  closed  and  locked ;  and  after- 

with  the  consent  of  the  legal  owner  of  wards  the  sheriff  broke  the  (outer)  door 

the  fee,  acquires  no  estate  of  any  kind  or  of  the  house  and  entered  into  the  house, 

degree  in  it;  and  the  legal  owner  may  and  took  the  goods  (away)  with  him. 

maintain  trespass  quare  clausum  f  regit  And  whether  the  sheriff  had  done  any 

for  an  injury  to  the  inheritance.    }ones  wrong.    Littleton  and  all  his  compan- 

V.  Taylor,  i  Dev.  ( N.  Car.)  435.  ions  held  that  the  party  might  have  a 

8.  By  Custom. — In  Knowles  v.  Dow,  writ  of  trespass  againdt  the  sheriff  for 

22  N.  H.  387;  55  Am.  Dec.  163,  the  cus-  the   breaking  of   the  house,  notwith- 

tom  alleged  was  that  the  inhabitants  of  standing  the  fieri  facias;  for  \he  fieri 

Hampton  had  been  in  the  habit  of  haul-  facias    shall    not  excuse   him  of  the 

ing  seaweed  upon  plaintiff's  property  breaking  of  the  house,  but  of  the  taking 

and  there  depositing  it  for  a  while,  after-  of  the  goods  only." 
wards  carrying  it  away  at  their  pleasure.        5.  Allen  v.  Martin,  10  Wend.  (N.  Y.) 
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a 

becomes  a  trespasser.^  Once  in  the  house,  the  sheriff  is  justi- 
fied in  breaking  inner  doors  to  execute  civil  process.^  Each  part 
of  a  house,  occupied  in  two  parts  by  two  families,  may  be  a  sepa- 
rate house  in  the  eye  of  the  law,  if  there  be  two  entrances.*  Low- 
ering windows  on  pulleys,  or  raising  a  latch,  has  been  deemed  a 
breidcing.* 

2.  Public  House. — It  is  a  question  as  to  whether  public  houses, 
such  as  churches,  can  or  cannot  maintain  a  civil  action  of 
trespass.* 

5.  HighwajB — a.  In  General. — In  the  term  highways,  in  this 
connection,  are  included  streets,  turnpikes,  roads,  and  railroads.^ 
Trespass  may  be  committed  on  the  highway,  by  one  who  has  the 
use  thereof,  against  the  owner  of  the  property  bordering  thereon, 
or  by  such  owner  against  the  public.''' 

301;  25  Am.  Dec.  564;  Curtis  v.  Hub-  The  use  of  a  church  for  divine  ivor- 

bard,  i  Hill  (N.  Y.)  336;  4  Hill  (N.  ship  by  a  religious  societj,  and  keep- 

Y.)  437;  40  Am.  Dec.  292;  Lee  v.  Gan-  ing  it  locked  at  other  times,  is  a  suf- 

sell,  Cowp.  I ;  Foster  Crown  Law  320;  ficient  occupation  to  enable  the  trustee 

Burton  v.  Wilkinson,  18  Vt.  186;  46  of  the  society,  although  not  a  constant 

Am.  Dec.  145.  attendant  at  church,  to  maintain  tres- 

1.  Semayne's  Case  &  Notes,  5  Coke  pass  quare  clausum  /regit  against  a 
91 ;  Smith's  Lead.  Cas.,  vol.  i,  p.  238.  person  breaking  into  it.    Carrine  v, 

2.  Glover  v.  Whittenhall,  6  Hill  (N.  Westerfield,  3  A.  K.  Marsh.  (Ky.)  331. 
Y-)  597-  '^^^  minister  of  a  religious  society 

8.  whalley  v.   Williamson,  7  C.  &  cannot,assuch,  maintain  trespass ^tfizr^ 

P.  294;   Hammond's  N.  P,  152;  32  E.  clausum /regit  for  the  use  of  the  so- 

C.  L.  512;  Stedman  v.  Crane,  11  Met.  ciety.*  Cox  v.  Walker,  26  Me.  504. 

(Mass.)  295.  Where  land  is  conveyed  to  several 

4.  Curtis  V.  Hubbard,  i  Hill  (N.  Y.)  persons  as  trustees  of  the  Methodist 

336 ;  Penton  v.  Browne,  i    Keb.  698 ;  Episcopal  Church,  they  may  maintain 

Lee  V,  Gansell,  Comp.  i ;  Buckenham  trespass  quare  clausum  /regit  for  an 

V,  Francis,  11  Moore  40.  injury  to  the  land,  although   not  ap- 

6.  PnbUo  Honie. — A  religious  society,  pointed  trustees  in  the  manner  pointed 

entitled  to  the  use  of  a  meeting-house  out  by  the  statute.  Walker  v,  Fawcett, 
for  all  religious  purposes,  but  who  are  7  Ired.  (N.  Car.)  44.  The  legal  title  is 
not  the  owners  of  the  fee  therein,  this  in  them,  and  that  is  sufficient  to  enable 
being  a  separate  society  composed  of  them  to  support  the  action ;  and  if  ^ 
the  p^w-holders  in  the  meeting-house,  they  sue  as  trustees,  such  description 
cannot  maintain  an  action  of  trespass  of  them  is  mere  surplusage,  and  may 
quare  clausum  /regit  Sot  a  breaking  be  rejected.  See,  generally,  Religious 
and  entering  into  the  meeting-house.  Societies,  vol.  20,  p.  773. 
whereby  the  exercise  of  their  right  was  6.  See  Highway,  vol.  9,  p.  362. 
interrupted.  Religious  Congregational  7.  Trespasses  on  Highways.  —  One 
Soc.  V.  Baker,  15  Vt.  119;  40  Am.  who  deposits  rails  on  a  highway,  com- 
Dec.  668.  mits  a  trespass  against  the  owner  of 
Where  a  parish  erected  and  occu-  the  soil.  Lewis -u.  Jones,  i  Pa.  St.  336; 
pied  a  meeting-house,  and  used  the  44  Am.  Dec.  138. 
land  around  it  for  purposes  connected  One  who,  not  being  duly  authorized 
with  the  meeting-house  as  a  place  of  by  a  town,  undertakes  to  alter  a  high- 
public  worship,  under  a  vote  of  the  way,  is  liable  to  the  owner  of  the  land 
town  appropriating  the  land  for  that  in  trespass.  Hunt  v.  Rich,  38  Me.  195. 
purpose,  though  the  town  had  subse-  The  removal  of  sidewalks  by  a  vil- 
quently  sold  some  part  of  the  land  so  lage,  laid  at  its  expense,  renders  the 
appropriated,  it  was  held  that  the  parish  village  liable.  Rogers  v,  Randall,  29 
might  maintain  trespass  against  a  per-  Mich.  41. 

son  who  plowed  up  a  portion  of  the  Making  a  bridge  over  a  ditch  on 

land  so  used.    First  Parish  v.  Smith,  the  side  of  a  public  road  and  cutting 

14  Pick.  (Mass.)  297.  timbers  for  the  same,  is  not  such  a 

591 


Baalty  Whloh  Kay  B«  TRESPASS.  tba  SiilgMt  of 

^.  When  Impassable. — When  the  highway  is  blocked,  by  rea- 
son of  some  sudden  or  unexpected  obstruction,  the  public  have 
the  right  to  pass  over  adjoining  property,  to  get  around  the  ob- 
struction, without  being  deemed  guilty  of  a  trespass.^ 

c.  Overhanging  Eaves,  Windows,  and  Doors. — ^Adjoining 
property  owners  have  a  right  to  a  reasonable  use  of  the  highway 
for  swinging  doors,  windows,  or  overhanging  eaves,* 

4.  Private  Ways. — One  owning  land  over  which  others  have  a 
right  of  way,  has  such  property  in  the  right  of  way  as  will  sup- 
port trespass.* 

5.  Bonndariet. — Land  need  not  have  marked  boundaries  to  sup- 
port an  action  for  a  trespass  upon  the  land,^  so  long  as  it  can  be 

possession  as  will   maintain  trespass.  8.  Robbinsv.  Borman,i  Pick.  (Mass.) 

Morris  v,  Hayes,  a  Jones  (N.  Car.)  93.  122 ;  Perley  v.  Chandler,  6  Mass.  454; 

A  party  in  possession  of  land  under  4  Am.  Dec.  159;  Adams  v.  Emerson,  6 

a  title  liable  to  be  divested   upon  a  fu-  Pick.  (Mass.)  57 ;  Dietrich  v.  Berk,  34 

ture  contingency,  may  maintain  trespass  Pa.  St.  470. 

against  one  who  has  no  title;  as  where  The  plaintiff,  owning  a  lot  in  Port- 

the  highway  over  the  land  of  the  plain-  land,  constructed  at  his  own  expense 

tiff  has  been  discontinued  by  a  vote  of  and  from  his  own  materials,  a  sidewalk 

the  town.    Bigelow  v.  Hillman,  37  in  front  of  the  lot,  some  of  which  ma- 

Me.52.  terials  the  city  for    certain   purposes 

A  private  individual  has  been  held  removed  and  sold,  and  the  defendant 

liable  to  adjoining  owners  for  widen-  assisted  in  carrying  them  away.     It  was 

ing  a  highway,  although  the  highway  held  that  the  defendant  was  liable  to 

surveyor  might  lawfully  have  done  the  plaintiff  in  trespass,  for  the  value  of  the' 

same  thing.    HoUenbeck  v,  Rowley,  8  materials  removed.    Muzzey  v.  Davis, 

Allen  (Mass.)  473.  54  Me.  361. 

A  highway  inclosed  by  an  individual  By  contemporaneous  conveyances  of 
and  used  for  more  than  twenty  years  lots  on  an  alley,  by  descriptions  bound- 
under  claim  of  right,  gives  a  prescrip-  ing  thereon,  with  a  right  of  way  over 
tive  right  to  the  land  so  occupied  the  alley  in  common  with  the  other 
against  the  selectmen  of  the  town,  who  owners,  the  title  passes,  unless  there 
removed  the  fence  to  the  original  line  are  express  words  of  exclusion,  to  the 
or  highway.  Knight  v.  Heaton,  sa  center  line  of  the  alley,  subject  to  the 
Vt.  480.  private  way;  and  for  an  injury  to  the 

If  the  fee  of  the  highway  is  in  the  soil  and  things  affixed  thereto  an  action 

state,  a  town  cannot  maintain  trespass  of  trespass  will  lie  by  an  owner  in  pos- 

against  a  railroad  for  using  the  same,  session  of  the  adjoining  lot     Freeman 

St.  Louis,  etc.,  R.  Co.  v.  Summit,  3  111.  v.  Say  re,  48  N.  J.  L.  37. 

^PP*  155*  ^'  One  owner  may  maintain  trespass. 

One  who  has  placed  a  house  upon  under  the  code,  against  his  neighbor,  to 
the  highway,  under  a  license  from  the  recover  treble  damages  for  cutting 
owner  of  the  adjoining  land  for  a  lim-  trees  standing  on  the  dividing  line,  be- 
lted time,  has  no  such  title  as  will  en-  cause,  though  each  has,  abstractedly,  a 
able  him  to  maintain  an  action  against  right  to  cut  the  half  standing  on  his 
the  owner  of  the  land,  at  the  expiration  own  land,  yet  he  canQot  be  allowed  so 
of  the  time,  excavating  the  soil  around  to  use  his  half  as  to  destroy  his  neigh- 
the  house  and  thereby  endangering  its  bor's.  Relyea  v,  Beaver,  34  Barb.  (N. 
safety.  Mason  v.  Holt,  I  Allen  (Mass.)  45.  Y.)  547. 

1.  Smith  V,  Savannah,  etc.,  R.   Co.,  A  tree  whose  trunk  stands  on  the 

84  Ga.  698 ;  Campbell  v.  Race,  7  Cush.  land    of    A,    extending    some   of   its 

(Mass.)  408;  54  Am.  Dec.  728;  Morey  branches  over,  and  some  of  its  roots 

V.  Fitzgerald,  56  Vt.  487 ;  48  Am.  Rep.  into,  the  land  of  B,  is,  with  such  over- 

811;  Van  O'Linda  v,  Lothrop,  3i  Pick,  hanging  branches  and  the  fruit  thereon, 

(Mass.)  393;  33  Am.  Dec.  361;  Bureau  the  sole  property  of  A;  and  if  B  gath- 

V.  Marshall,  55  Mich.  334.  ers  the  fruit  from  such  branches,  and 

8.  See  Easements,  vol.  6,  p.  139.  appropriates   it  to  his  own  use,  he  is 
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identified.  Trees  on  the  line  and  other  monuments  belong  to 
each  of  the  adjoining  owners.^ 

8.  Party  Walls. — (See  Party  Walls,  vol.  i8,  p.  3.) 

7.  Fences. — Fences  are  part  of  the  freehold,  though  accidentally 
detached.^  A  fence  built  on  the  land  of  another  belongs  to 
him ;  *  if  by  agreement  on  the  line,  to  both.*  Trespass  lies  for 
removing  the  fence  of  another,  or  a  party  fence.*  No  action  lies 
for  obstructing  light,  air,  or  view  by  either  wall  or  fence.® 

8.  Easements. — (See  Easements,  vol.  6,  p.  139.) 

9.  Support  of  Adjacent  Soil — ^The  owner  has  the  right  to  lateral 
support  for  his  land  ;  ^  but  this  right  of  lateral  support  for  the 

liable    in   trespass   to   A.     Lyman    v.  of  the  materials  of  which  the  fence  was 

Hale,  II  Conn.  177;  27  Am.  f>ec.  728;  composed. 

Skinner  V.  Wilder,  38  Vt  115;  88  Am.        6.  Wells  v.  Rubenacher  (Ky.  1891), 

Dec.  645.  15  S.  W.  Rep.  1063.     Owners  of  adjoin- 

1.  Hunt  V,  Tajlor,  22  Vt.  556;  Carroll  ing  lands  with  a  division  fence  between 

v.  Smith,  4  Har.  &  J.  (Md.)  128.  them,  built  one-half  hy  each,  and  es- 

Line  Trees. — Dubois    v.  Beaver,    25  tablished    for  more    than    twenty-one 

N.  Y.  123;  82  Am.  Dec.  326.  years,  have  not  such  an  ownership  in 

The  principle  of  the  common  law  the  materials  of  which  it  is  made,  as 

which  has  treated  every  entry   upon  will  justify  a  removal  by  either  of  the 

another's  land,  even  by  cattle,  unless  bv  portion  built  by  him,  against  the  con- 

the  owner's  lease,  as  an  injury  for  whicn  sent  of  the  other,  and   for  such  a  re- 

an  action  for  trespass  will  lie,  is  not  ap-  moval  an  action  of  trespass  will  lie. 

plicable  to  the  uncultivated,  uninciosed,  Stoner  v.  Hunsicker,  47  Pa.  St.  514;* 

wild  prairie  lands  of  Nebraska,     De-  Rawson  v»  Ward,  128  Mass.  552;  Brake 

laney  v.  Errickson,  10  Neb.  492.  v,  Crider,  107  Pa.  St.  210. 

3.  Fences. — Goodrich  t;.  Jones,  2  Hill  No  action  lies  against  a  person  for 
<N.  Y.)  142;  Walker  v.  Sherman,  20  removing,  with  as  little  injury  as  possi- 
Wend.  (N.  Y.)  640;  Hannibal,  etc.,  R.  ble,  a  fence  separating  a  highway  from 
Co.  V,  Crawford,  68  Mo.  80.  a  navigable  creek,  at  a  place  over  which 

8.  Dietrich  v.  Berk,  24  Pa.  St.  470.  he  has  a  right  to  pass,  although  he  does 

4.  Burrell  v,  Burrell,  11  Mass.  294.  so  for  the  purpose  of  fiUtng  up  the 
This  was  an  action  for  entering  on  the  creek,  and  thus  committing  a  nuisance, 
plaintiff 's  land,  and  taking  away  a  fence  Harvard  College  v.  Stearns,  15  Gray 
on  the  dividing  line  between  premises  (Mass.)  t. 

owned  by  the  parties  respectively.  The  6.  Guest  v.  Reynolds,  68  111.  478;  18 
part  of  the  fence  removed  by  the  de-  Am.  Rep.  570,  holds  that  an  owner  of 
fendant  was  made  of  rails ;  and  he  land  who  erects  thereon  a  fence  or  wall 
proved  that  he  built  it  twenty-three  which  obstructs  the  access  of  light  and 
years  previous,  and  had  ever  since  kept  air  to  a  house  on  adjacent  land,  and 
It  in  repair;  and  that,  at  the  time  of  the  also  obstructs  the  view  from  such  house, 
alleged  trespass,  he  took  away  the  rails  is  not  liable  in  damages  for  the  obstruc- 
in  order  to  replace  them  by  a  stone  wall,  tion  to  the  owner  of  such  adjoining 
which  he  built  the  following  year,  put-  premises,  if  the  latter  has  no  adverse 
ting  it  nearer  to  his  own  than  the  place  right  by  prescription  or  otherwise,  as 
where  the  rail  fence  had  stood.  The  no  positive  right  is  invaded;  light  and 
court  held  there  was  nothing  from  which  air  being  not  subjects  of  property  be- 
an entry  on  the  plaintiff's  land  could  be  yond  the  moment  of  actual  occupancy, 
inferred,  unless  such  entry  was  neces-  7.  In  Humphries  v,  Brogden,  i  L.  & 
sary  for  the  purpose  of  taking  down  Eq.  R.  24 1«  Lord  Campbell,  C.  J.,  said 
the  fence  in  order  to  rebuild  it,  which  that  the  right  to  lateral  support  '*  stands 
^would  not  be  tortious.  The  part  of  on  natural  justice,  and  is  essential  to 
the  fence  assigned  to  the  defendant  to  the  protection  and  enjoyment  of  prop- 
keep  in  repair  was  his  property,  so  far,  erty  in  the  soil.  Although  it  places  a 
at  least,  that  the  removal  of  it  for  law-  restraint  on  what  a  man  may  do  with 
ful  purposes  could  not  make  him  a  tres-  his  own  property,  it  is  in  accordance 
passer ;  and  we  do  not  think  there  was  with  the  principle,  sic  utere  tuo  ut 
anyjointtenancyor  tenancy  in  common  alienum  non   IcedasT     And   again  he 
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adjacent  land  does  not  extend  to  the  support  of  buildings  placed 
on  such  adjacent  land.^ 

10.  Church  Pewi.— (See  Pews,  vol.  i8,  p.  413.) 

11.  Cemeteries. — (See  Cemeteries,  vol.  3,  p.  49.) 

12.  Biven  and  Streams.— (See  Navigable  Waters,  vol.  16,. 
p.  236.) 

18.  Oyster  Beds. — (See  Oysters,  vol.  17,  p.  306.) 
14.  Fisheries. — (See  FiSH  and  Fisheries,  vol.  8,  p.  23.) 
16.  Game.— (See  Game  and  Game  Laws,  vol.  8,  p.  1023.) 
16.  Land  Covered  by  Water. — Land  covered  by  water  may  be 
trespassed  upon.* 

IV.  Ehtbt  ok  Ahotheb's  Land — 1.  Under  Protection  of  Process. — 
Persons  or  officers  acting  under  and  within  the  authority  of  pro- 
cess regularly  issued  by  a  court  of  competent  jurisdiction,  will  be 
protected  thereby  from  trespass.'     This  is  true,  if  the  process  or 

• 

sajs:    "The    right   to   lateral   support  2.  Trespass    quare    clausum    f regit 

from  the  adjoining  soil,  is  not  like  the  lies  for  trespass  on  lands  covered  with 

support  of  one  building  upon  another  water,  if  the  subject  of  grant.   Smith  v. 

supposed  to  be  gained  by  grant,  but  is  Ingram,  7  Ired.  (N.  Car.)  175. 

a  right  of  property   passing   with  the  Fishing,   fowling,    boating,   bathing, 

soil."  skating,  or  riding  upon  the  ice,  taking 

1.  Thurston    v,  Hancock,  i3    Mass.  water  lor  domestic  or  agricultural  pur- 

220;  7  Am.  Dec.   57;  Lasala  v.   Hoi-  poses,  or  for  use  in  the  arts,  and  the 

brook,  4  Paige  (N.  Y.)   169;  25  Am.  cutting  and  taking  of  ice,  are  lawful  and 

Dec.    524;    Farrand   v.   Marshall,    21  free  upon  the  great  ponds,  of  Massa- 

Barb.  (N.  Y.)  409.  ckusetts  to  all  persons  who  own  land 

In  the  absence  of  a  prescriptive  right,  adjoining  them,  or  can  obtain  access  to 

a  party,  by  erecting  a  house  near  the  them  without  trespass,  so  far  as  they  do 

boundary  line  of  his  lot,  does  not  ac-  not  interfere  with  the  reasonable  use  of 

quire  any  right  of  support  over  the  ad-  the  ponds  by  others,  or  with  the  public 

joining  land,  and  the  owner  of  the  ad-  right,  unless  in  cases  where  the  legisla- 

jacent  premises  may  lawfully  excavate  ture   have  otherwise  directed.       West 

the  same  for  the  purpose  of  erecting  a  Roxbury  v.  Stoddard,  7  Allen  (Mass.) 

building  thereon;  and  in  such  event,  158. 

even  though  he  should  be  guilt}'    of  S.  Protection    of   Procees. —  Wall  v, 

negligence  in   failing  to  give  notice  Farnham,  46  Me.  525;   Hill  z*.  Figley, 

thereof  to  the  other  party,  or  in  making  25  III.  156;  Bogert  r.  Phelps,  14  Wis. 

the  excavation  in  an  unskillful  manner,  88;  Young  v.  Wise,  7  Wis.  128. 

he  cannot  be  made  Kable  in  an  action  If  a  rate  bill  and  warrant  issued  by  a 

of   trespass.      Mamer  v,   Lussem,  65  board  of  school  trustees,  under  the  J//j- 

111.  484.  5a»rf  act,  providing  for  the  organization 

In  Wyatt  v.   Harrison,  3  B.  &  Ad.  of  schools,  is  regular  and  valid  upon  it» 

871,  Tenterson,  C.  J.,  said:  *'  It  may  be  face,  the  constable  will  be  protected  in 

true,   that  if  my   land  adjoins  that  of  executing  it,  although  there  may  have 

another,  and  I  have  not,  by  building,  been  errors  in  the  previous  proceedingB. 

increased  the  weight  upon  my  soil,  and  Turner  v.  Franklin,  29  Mo.  285. 

my  neighbor  digs  his  land  so  as  to  oc-  An  execution  issued  by  a  court  of 

casion  mine  to  fall  in,  he  may  be  liable  competent  jurisdiction  is  a  legal  justifi- 

to  an  action.     But  if  I  have  laid  an  ad-  cation  to  an  officer  for  taking  and  selling 

ditional  weight  upon  my  land,  it  does  the  judgment  debtor's  property  thereon, 

not  follow  that  he  is  to  be  deprived  of  and  he  is  not  bound  to  investigate  the 

the  right  of  digging  his  own  ground,  genuineness  or  sufficiency'  of  a  receipt 

because   mine  will  then  become  inca-  shown  to  him  by  the  debtor  in  settlement 

pable  of  supporting  the  artificial  weight  of  the  judgment.    Twitchell  v,  Shaw,  10 

which  I  have  laid  upon  it."    .  Cush.  (^fass.)  46;  57  Am.  Dec.  80. 

See,  generally,  Lateral  and  Sub-  The  theater  of  the  plaintiff  was  as- 

JACBNT  Support,  vol.  12,  p.  933.  sessed,  but  erroneously,  as  a  dweliin|^ 
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warrant  is  regular  on  its  face,  even  though  there  was  some  irregu- 
larity in  issuing  it.*  The  protection  extends  to  those  whom  the 
officer  may  lawfully  call  on  for  assistance.'     If  the  process  shall 

house ;  a  tax  collector  executed  a  war*  Fish,  i6  Me.  132 ;  Carle  v.   Delesder- 

rant  of  distress  under  such  assessment,  nier,   13  Me.  363;  29   Am.    Dec.   508. 

It  was  held  that  an  action  of  trespass  See  also  Woods  v.  Davis,  34  N.  H.  328. 

did  not  lie  against  him  as  a  ministerial  Where  a  person  acting  under  a  void 

officer  for  executing  such  warrant.  Hen-  deputation  levied  on  property,  and  the 

derson  v.  Brown,  i   Cai.  (N.  Y.)  93;  2  property,, together  with  the  execution, 

Am.  Dec.  164.  was   returned   into   the   hands  of  the 

Where  the  court  has  jurisdiction  and  sheriff,  and  hy  him  sold,  it  was  held,  that 

the   proceedings   are  regular  on  their  the  sherifi*  was  protected  by  such  exe- 

face,  trespass  will  not  lie.     Putnam  v,  cution  in  a  suit  against  him.    Crockett 

Man,  3  Wend.  (N.   Y.)   202;  20  Am.  r.  Latimer,  i  Humph.  (Tenn.)  272. 

Dec.  686.  Trespass  cannot  be  maintained  for  an 

1.  BTen  if  Irregularly  ISBUed. — Yea-  act  done  under  the  authority  of  a  con- 
ger v.  Carpenter,  8  Leigh.  (Va.)  454;  stitutional  statute.  Brown  r.  Beatty,  34 
31  Am.  Dec.  665;  Horton  v.  Hender-  Miss.  227;  69  Am.  Dec.  389. 
shot,  I  Hill  (N.  Y.)  118;  Wilton  Mfg.  An  officer,  who  holds  an  execution  in 
Co.  v.  Butler,  34  Me.  431;  Averett  v,  the  common  form,  issued  by  a  court 
Thompson,  15  Ala.  678;  Mower  v,  having  jurisdiction  against  the  defend- 
Sticknej,  5  Minn.  397;  Billings  v,  Rus-  an.t,  who  had  been  discharged  under  the 
sell,  23  Pa.  St.  189;  62  Am.  Dec.  330;  insolvent  ]slv/ of  Massac  A  use/is  of  1838, 
Lovier  v.  Gilpin,  6  Dana  (Ky.)  321 ;  ch.  163,  after  the  judgment  on  which 
Hodgson  V.  Mill  ward,  3  Grant's  Cas.  the  execution  issued  was  rendered,  is 
(Pa.)  406;  Donahoe  tf.  Shed,  8  Met.  not  liable  to  an  action  of  trespass  for 
(Mass.)  326;  Thornburg  v.  Hand,  7  arresting  and  committing  such  defend- 
Cal.  554.  ant  on  the  execution,  although  the  de- 

When  the  holder  of  a  note  for  a  fendant  shows  his  discharge  to  the 
greater  sum  than  $100,  in  order  to  sue  in  officer  before  he  is  arrested.  Wilmarth 
a  justice's  court,  relinquished  the  excess  v.  Burt,  7  Met.  (Mass.)  257. 
of  the  note  above  that  sum,  and  the  jus-  An  action  will  not  lie  against  an  offi- 
tice  issued  a  distress  warrant  thereupon,  cer  who  arrests  Jonathan  A.  Trull  on 
no  bond  being  given  nor  affidavit  made  an  execution  against  George  A.  Trull, 
till  after  the  issuing  of  the  warrant;  and  the  former  being  the  real  defendant,  and 
the  defendant  appeared,  and  made  no  having  been  served  with  the  original 
objection,  but,  by  agreement;  the  matter  process,  by  the  same  erroneous  name,  but 
was  submitted  to  arbitrators,  and  upon  having  suffered  judgment  by  default. 
their  award  in  the  plaintiff 's  favor,  an  Trull  v.  Howland,  10  Cush.  (Mass.) 
execution  was  issued  by  the  justice,  and  109;  57  Am.  Dec.  82. 
the  defendant's  goods  sold,  it  was  held,  The  fact  that  a  note  has  been  paid 
that  the  defendant  could  not  maintain  before  judgment  upon  it,  does  not 
trespass  against  the  justice,  either  on  make  the  judgment  void,  so  that  the 
the  ground  of  jurisdiction,  or  of  the  judgment  creditor  becomes  a  trespasser 
improper  issuance  of  the  distress,  he  by  suing  out  an  execution  upon  it.  Bar- 
having  waived  the  right  by  his  appear-  nett  v.  Reed,  51  Pa.  St.  190;  88  Am. 
ance  and  submission.  Mabry  v.  Little,  Dec.  574. 
19  Tex.  337.  2.  tliose  Aaalatlng  Protected. — T  h  e 

Where  an  officer  acts  under  process  person  who  assists  an  officer  in  making 

in  the  discharge  of  his  ministerial  duty,  a  legal  levy,  will  not  become  a  tres- 

and  does  not  exceed  his  authority,  he  passer,  by  a  subsequent  abuse  by  the 

-will  be  protected,  though  the  process  officer  of  his  authority.     Wheelock  v. 

is  not  sufficient;  but  where  he  acts  offi-  Archer,  26  Vt.  380. 

ciously  and   as  a  volunteer,  he   must,  The  process,  being  sufficient  to  justify 

himself,  show  that  the  process  was  legal  the  marshal  acting  under  it,  was  held 

and  sufficient.     Hunt  v,  Ballew,  9  B.  sufficient    for    the   protection  of  the 

Mon.  (Ky.)  390.  other  defendants  who   were  acting  as 

An  officer  who  acts  according  to  his  his  aids,  and  they  were  not  required  to 

precept  in  making  an  arrest,  is  not  a  prove  any  formal  deputation.     Killpat- 

trespasser,  although  the  party  arrested  rick  v.  Frost,  2  Grant's  Cas.  (Pa.)  168. 

is  privileged  from  arrest.     Chase  v.  Persons  summoned  by  an  officer  to 
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have  been  irregularly  issued,  although  the  officer  may  be  protected, 
those  at  whose  instance  it  was  issued  are  liable.^  The  officer 
serving  process  must,  at  his  peril,  see  that  it  is  regular  on  its  face 
and  issued  by  a  court  of  competent  authority.^  Only  the  person 
to  whom  it  is  directed  can  serve  process.*      The  officer  must 

assist  in  the  execution  of  legal  process,  thereof.      Baldwin     v.    Whittier,    i6 

are  justifiable  in  their  acts  to  the  same  Me.  33. 

extent  that  the  officer  would  bp.    Payne  An  execution,  not  supported  bj  any 

V.  Green,  10  Smed.  &  M.  (Miss.)  507.  judgment  authorizing  it,  is  no  justifi- 

When  the  party  does  not  control  or  cation  for  taking  goods.      Lincoln  v. 

direct  the  course  of  an  officer,  but  re-  Cross,  11  Wis.  91. 

quires  him  to  proceed  at  his  peril,  and  Although,  in  trespass,  an  officer  may 

the  officer  makes  a  mistake  of  law  in  justify    under    final    process,   regular 

i'udging  of  his  official  duty,  whereby  upon  its  face,  issued  from  a  court  hav- 
le  becomes  a  trespasser  by  relation,  ing  jurisdiction  of  the  subject-matter, 
the  party  is  not  affected  by  it,-  even  without  showing  the  judgment  on 
i¥hen  he  receives  the  money  coming  which  it  is  founded,  yet  the  plaintiff  in 
1)7  such  irregularity,  although  aware  the  process,  or  a  stranger,  must  show 
of  the  course  pursued  by  the  officer,  a  regular  judgment.  Dixon  v.  Wat- 
He  is  not  liable  unless  he  consents  to  kins,  9  Ark.  139. 

the  officer's   course    or  subsequently  2.  Issued  by  Proper  Authority. — Un- 

:adopts  it.  Hyde  v.  Hooper,  26  Vt.  553.  der  the  laws  of  Minnesota^  a  writ  of 

In  trespass,  the  defendant  may  show  attachment  cannot    be   allowed  by  a 

as  a  justification,  that  he  acted  under  clerk  of  the  court ;  and  one  so  issued  is 

the  command  of  an  officer  in  the  exe-  void,  and  the  sheriff  taking  property 

cution  of  process,  although  the  process  thereunder,  is  liable  for  trespass.  Gue- 

may  not  be  regular  and  valid;  but  if  rin  v.  Hunt,  8  Minn.  477;   Merritt  v. 

he  acted  officiously,  he  must  show  a  St.  Paul,  11  Minn.  333. 

valid  process.     Reed  v.  Rice,  2  }.  }.  An  order  from   the  plaintiff's   at- 

;Marsh.  (Ky.)  44;  19  Am  Dec.  122.  torney  to  a  prothonotary  to  issue  a 

If  Officer  Not  Protaoted,  Deputy  Not. —  fi,  fa,  on  a  justice's  judgment,  will  not 
A  sheriff  who,  acting  by  his  deputy  protect  him  from  liability  to  the  defend- 
under  color  of  his  office,  makes  an  un-  ant  in  the  judgment,  if  he  issues  the  fi. 
authorized  conversion  of  intoxicating  fa.  without  a  certificate  of  the  justice, 
liquors  held  in  Maiue^  is  liable  in  an  of  his  execution  issued  and  returned, 
action  of  trespass  de  bonis^  whether  Frankem  v.  Trimble,  5  Pa.  St.  520. 
such  liquors  are  intended  for  illegal  The  order  of  highway  commissioners 
sale  in  this,  or  another  state,  or  not.  is  no  justification  in  trespass  for  open- 
Hamilton  t;.  Goding,  55  Me. 419.  ing  the  plaintiff's  fence  so  as  to  let 

Where  the  officer  is  not  justified  by  cattle  into  his  corn,  when   it  is  not 

the  process,  one  assisting  him  by  his  shown  that  there  was  a  highway  legally 

command    is    liable    as  a  trespasser,  established  at  the  place.     Caldwell  v. 

Elder  v,  Morrison,  10  Wend.  (N.  Y.)  Evans,  85  III.  170. 

128;    25   Am.    Dec.    548;    Hooker  v.  Where  a  justice  notifies  a  constable 

Smith,  19  Vt.  151 ;  47  Am.  Dec.  679.  that  an  appeal  has  been  entered  and  an 

1.  Those  Having  Warrant  Irregularly  execution  in  his  hands  superseded,  any 
Issued  Liable. — One  who  procures  and  subsequent  sale  under  the  execution  is 
has  served  a  replevin  writ  by  which  the  void,  and  the  constable  is  a  trespasser, 
property  of  a  third  person  is  taken,  is  The  regularity  of  the  appeal  is  the  jus- 
liable  in  trespass  to  the  owner,  and  the  tice's  business  and  not  the  constable's, 
fact  that  he  acted  as  the  servant  of  the  O'Donnell  v,  MuUin,  27  Pa.  St.  199; 
officer,  in  making  the  service,  would  67  Am.  Dec.  4^8. 
not  protect  him,  even  though  the  offi-  8.  Person  to  Whom  Diroetad  Must  Berva. 
cer  himself  might  have  a  valid  defense.  — No  one  but  the  proper  officer  can 
Williams  7^  Bunker,  78  Me.  373.  execute  a  search  warrant;  and  if  any 

A  writ  unlawfully  sued  out  in  the  other  person  undertakes  to  do  so,  the 

name  of  another  by  the  defendant,  and  warrant  will  afford  him  no  protection, 

irregularly  served  by  his  procurement,  Halsted  v.  Brice,  13  Mo.  171. 

can  afford  him  no  protection  in  taking  A   constable  who  levies  upon  and 

the  property  of  another  under  color  sells  property  under  an  execution  not 
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not  exceed  the  authority  of  his  process,^  and  must  levy  it  on 
the  proper  property  or  person.*  A  mere  levy,  unauthorized,  is 
trespass.*  Voidable  process  may  be  a  protection,  void  process  is 
not.* 

directed  to  him,  and  illegally  in  his  enforce  the  claim  of  an  owner  of  prop- 
hands,  may  be  treated  as  a  mere  tres-  ertj  for  its  delivery  to  him,  by  one 
passer ;  the  constable  must  derive  his  who  wrongfully  detains  it,  and  for  that 
authority  from  the  justice  who  rendered  purpose  the  propertv  is  specifically 
the  judgment  or  his  successor  in  office,  described,  but  it  confers  no  authority 
Barley  v.  Tipton,  29  Mo.  306.  on  the  officer  to  seize  property  which 

1.  Moft  Not  Exceed  Authority.  —  A  is  not  actually  or  constructively  in  the 
special  officer,  holding  an  execution  possession  of  the  party  named  in  the 
against  the  debtor's  property,  but  none  process,  and  where  the  property  is 
against  his  body,  with  the  creditor,  at-  taken  from  the  possession  of  a  third 
tempted  to  levy  on  a  mare  which  the  person,  who  is  the  bona  fide'  owner 
debtor  had  sold  to  W.,  but  in  the  scufBe  thereof,  the  process  will  not  justify 
arising  by  the  debtor's  and  W.'s  resist-  the  officer,  although  the  property  is 
ing  the  change  of  halters,  the  mare  es-  the  identical  property  described  there- 
caped,  and  was  overtaken  and  was  rid-  in.  State  v,  Jennings,  14  Ohio.  St.  73. 
den  off  by  W.  The  officer  then  directed  If  horses  belonging  to  two  persons 
the  creditor  to  seize  and  hold  the  are  accidentally  placed  in  a  stable  to- 
debtor,  while  he  went  after  the  mare,  gether,  and  an  officer  selects  two  of 
although  the  debtor  had  not  threatened  them  as  the  horses  of  one  of  the  per- 
to  interfere  to  prevent  the  officer's  sons  and  attaches  them,  intending  to 
going  for  her.  It  was  held  that  in  so  hold  them  at  all  events,  and  insists  up- 
confining  the  debtor,  the  officer  and  the  on  holding  them  after  notice  that  one 
creditor  were  joint  trespassers.  Leach  of  them  belongs  to  the  other  person, 
V.  Francis,  41  Vt.  670.  the  officer  will  be  liable  in  trespass  if 

The   mere  fact  that  the  execution  the  horse  did   belong  to  the   person 

debtor  was  found  on  thei  land,  is  no  claiming  it,  and  the  latter  will  not  be 

justification  to  the  officer  for  digging  estopped  to  claim  it  by  some  fraudu- 

up  and  removing  gold-bearing  eafth.  lent  act  on  his  part.     Moore  v,  Bow- 

Rowe  V,  Bradley,  12  Cal.  236.  man,  47  N.  H.  494.     See  also  Colt  v, 

A  writ  of  attachment,  not  returned  Eves,  12  Conn.  243. 

to  the  court  to  which  it  is  returnable,  8.  Mere  Leyy  a  Treapau. — A   mere 

constitutes,  after  the  time  limited  by  levy  upon  personal  property  by  an  of- 

law  for  its  return,  no   justification  of  ficer,  where  it  is  not  authorized  by  law, 

an  officer  who  has   attached  and  re-  is  without  either  a  sale  or  a  removal,  a 

moved   property  under  it.     Williams  trespass.     Stewart  v.  Wells,  6  Barb. 

'V.  Ives,  25  Conn.  568.  (N.  Y.)  79;  Gtbbs  v.  Chase,  10  Mass. 

An  officer  seizing  intoxicating  liq-  125 ;  Robinson  v.  Mansfield,  13  Pick, 

uors  by  a  warrant  issued  under  ^a^ja-  (Mass.)   139;   Miller  v.  Baker,  i   Met. 

ckusetts  Laws  (1855),  ch.  215,  ^  25,  is  (Mass.)  27;  Stevens  v,  Somerindyke,  4 

liable  as  a  trespasser,  upon  the  subse-  E.  D.   Smith  (N.  Y.)  418;  Welsh  v. 

quent  abatement  of  the  proceedings.  Bell,  32  Pa.  St.  12. 

because  the  notice  to  the  keeper  was  4.  VoidProoem. — An  execution  which 

not  returned  to  the  proper  court;  al-  is  voidable  only,  and  not  void,  affords 

though  no  order  is  passed  for  the  re-  full  and  ample  protection  to  the  officer 

turn  of  the  liquors,  and  notwithstand-  who  obeys   its  mandate.    Cogburn  v. 

ing  section  38.    Ewings  v.  Walker,  9  Spence,  15  Ala.  549;  50  Am.  Dec.  140; 

Gray  (Mass.)  95.  Sheldon  v.  Stryker,  34  Barb.  (N.  Y.) 

2.  Moat  Levy  on  Bight  Property  or  116;  Kissock  v.  Grant,  34  Barb.  (N. 
Pereon. — An  entry  upon  the  land  of  a  Y.)  144. 

stranger  to  the'process,  under  a  writ  of  An  execution  issued  by  a  magistrate 

possession,  will  not  oust  him  of  his  pos-  against  a    person   who   has   not  been 

session,  or  right  of  possession;  but  the  summoned  before  him,  is  void,  and  the 

entry,  and  every  subsequent  act  done  constable  who  levies  such  an  execution 

under  it,  will  be  a  tres[5ass.    Warren  is  a  trespasser.    Tobin   v.  Addison,  2 

V.  Cochran,  30  N.  H.  379,  Strobh.  (S.  Car.)  3. 

In  Ohio^  a  writ  of  replevin  issues,  to  Trespass  lies  against  a  sheriff  pro- 
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2.  Trespasser  Ab  Lutio ;  Abnse  of  Process. — ^A  trespasser  a6  initio 
is  one  who  goes  upon  the  premises  of  another  under  authority  of 
law,  and  does  any  unwarrantable  act ;  such  an  one  is  deemed  a 
trespasser  ab  initio^  and  is  held  responsible  for  all  the  injury  com- 
mitted.* If  one  goes  upon  the  property  of  another  by  the  latter's 
authority,  and  does  unwarrantable  acts,  he  is  not  a  trespasser  ab 
initio^  but  may  be  held  responsible  for  the  particular  wrongful 
act.*  Trespass  ab  initio  frequently  occurs  through  abuse  of  au- 
thority vested  in  one  by  the  law,  as  for  abuse  of  process  ;  *  to 
make  one  so  liable  it  must  be  shown  that  he  grossly  abused  his 
authority.  Such  a  mistake  as  a  person  of  ordinary  care  §nd  intel- 
ligence might  make  will  not  amount  to  such  an  abuse.^ 

ceeding    to  sell    under    an    execution  44;  30  Am.  Dec.  729;  Jarratt  v.  Gwath- 

ivhere  the  judgment  has  been  satisfied,  mej,  5  Blackf.  (Ind.)   237;  Wilson  v» 

Kuhn  V,  North,  10  S.  &  R.  (Pa.)  399.  Ellis,  28  Pa.  St.  238;  Freeman  v.  Smith, 

1.  Antbonty  for  Entry  as  Affecting  Un-  30  Pa.  St.  264;  Parish  7'.  Wilhelm,  63 
lawftQ  Act. — The  Six  Carpenters' Case,  N.  Car.  50;  McGough  v,  Wellington, 
8  Coke  146  A;  Smith's  Lead.  Cas.,  vol.  i  6  Allen  (Mass.)  505. 

(5th  Am.  ed.),  257,  is  the  leading  case  on  Not  Held  as  Trespauen  Ab  Initio. — 
this  subject.  In  this  case,  six  carpen-  Where  an  officer  used  propertj  held  bj 
ters  entered  a  tavern,  and  were  served  him,  see  Paul  v,  Slason,  23  Vt.  331 ;  and 
with  -wine,  for  which  they  paid;  thej  levied  an  attachment  in  favor  of  credit- 
were  afterwards,  at  their  request,  ors  against  the.  rights  of  those  holding 
served  with  bread  and  more  wine,  for  under  a  fraudulent  conveyance,  al- 
which  they  refused  to  pay.  On  these  though  there  was  no  order  of  court  for 
facts,  an  action  in  trespass  was  brought  the  levy.  Hartshorn  v.  Williams,  31 
against    the  six    carpenters,   and  the  Ala.  149. 

point  in   the  case   was,  whether  the  Omission  to  take  out  the  execution 

non-payftient  made  the  entry  into  the  within  thirty  days,  where  the  officer 

tavern  tortious.     It  was  decided  that  afterwards   levied  on  goods  upon  the 

the  mere  non-payment  did  not  make  original  writ.     McGough  v,  Welling- 

the  carpenters  trespassers  ab  initio.  ton,  4  Allen  (Mass.)  502. 

Further  illustrations  are:  a  sheriflf  or  4.  To  make  one,  who  originally  acted 

other  officer,  either  by  himself  or  his  with   propriety    under   legal   process, 

agent,  unlawfully  selling  property.  Ev-  liable,  ab  initio^  for  subsequent  illegal 

erett  v.  Herrin,  48  Me.  537 ;  Griel  v.  acts,  he  must  be  shown  to  have  grossly 

Hunter,  40  Ala.  542;  Brackett  zk  Vin-  abused  the  authority  under  which  he 

ing,  49  Me.  356;   Bond  v.  Wilder,   16  acted ;  such  a  mistake  as  a  person  of 

Vt.  393;  Pierce  v,  Benjamin,   14  Pick,  ordinary  care  and  common  intelligence 

(Mass.)  356;  25  Am.  Dec.  396;  Smith  might  commit,  will  not  amount  to  an 

V.  Gates,  21  Pick.  (Mass.)  55 ;  Purring-  abuse ;  but  there  must  be  such  an  ille- 

ton  V.  Loring,  7  Mass.  388;  Frisbee  v,  gal  exercise  of  the  authority,  to  the 

Langworthy,ii  Wis.375.  Soonewrong-  prejudice  of  another,  as  will  warrant 

fully   impounding  cattle  before  dam-  the  conclusion  that  its  perpetrator  in- 

ages  have  been  ascertained.  Sackrider  tended  from  the  first  to  do  wrong,  and 

V.  M'Donald,  10  Johns.  (N.  Y.)   253;  to  use  his  legal  authority  as  a  cover  to 

Hopkins  v.  Hopkms,  10  Johns.  (N.  Y.)  his  illegal  conduct.     Taylor  v,  Jones, 

369.     So  a  fish  warden  who  took  and  43  N.  H.  25. 

kept    a    net   unlawfully    for  fourteen  Where  an   act  is  lawfully  done,  it 

days.    Russell  v,  Hanscomb,  15  Gray  cannot  be  made  unlawful  a3  fitf//<y,  un- 

(Mass.)  166.  less  by  some  positive  act  incompatible 

2.  The  Six  Carpenters'  Case,  8  Coke  with  the  exercise  of  the  legal  right  to 
146  A ;  Smith's  Lead.  Cas.,  vol.  i  (8th  do  the  first  act.  The  mere  intention 
Am.  ed.),  2.57.  of  doing  a  subsequent  illegal  act  will 

8.  Abnse  of  ProceBB  Makes  One  a  Tres-  not  render  the  first  act  unlawful.  Gates 

passer  Ab    Initio.  —  Mussey  v.  Cum-  v.  Lounsbury,  20  Johns.  (N.  Y.)  437. 

mings,  34  Me.  74;  Burton  v.  Calaway,  An  officer  who,  after  selling  on  an 

20  Ind.  469;  Bradley  v,  Davis,   14  Me.  execution  sufficient  property  to  satisfy 
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3.  Entry  Under  Anthority  of  Goyemment,  Statnte,  or  Military  He- 
oesiity. — It  sometimes  happens  that  an  officer  or  agent  may  justify 

acts,  that  would  otherwise  make  him  liable  as  a  trespasser,  by  the 
authority  derived  from  government,  from  a  legislature,  a  statute, 
or  from  military  necessity.* 

It,  proceeds  to  sell  other  property  of  A  surveyor  of  highways,  in  Maine, 

the  judgment  debtor,  does  not  merely  was   required   by  the  selectmen  of  a 

become  liable  as  a  trespasser, ^3  initio^  town  to  put  a  road  therein,  then  lately 

to  one  who  holds  an  unrecorded  mort-  laid  out,  and  running  through  the  land 

gage  of  a  portion  of  the  property  which  of  A,  in  a  condition  to  be  traveled  with 

was  rightfully  sold.     Wolcott  v.  Root,  safety  and  convenience ;  and,  in  doing 

i  Allen  (Mass.)  194.  it,  he,  and  those  acting  under  his  di- 

An  officer  who  serves  a  search  war-  rection,  took  for  the  purpose,  from  the 

rant,  which  commands  him  to  search  a  land  of  A,  which  lay  contiguous  to  the 

dwelling-house  therein  described,  for  way,   **  n  o  t    planted    or  inclosed,"   a 

sole-leather  and  other  goods,   is   not  quantity   of  stone,  necessary  for  the 

rendered  a  trespasser  ad  initio  merely  proper  repair  of  the  road.     It  was  held 

by  taking  and  examining  a   case  of  that   A  could   not  maintain    trespass 

**'uppers  *'  found  in  the  house,  and  lay  quare  clausum  /regit  against  the  sur- 

ing  them  down  again,  although  they  veyor  or  those  acting  under  hlra,  such 

were  not  specially  mentioned  in  his  act  being  authorized  by  Rev.  Stat.,  ch. 

warrant,  and  he  knew  they  were  not,  25,  §  72,  and  the  remedy  for  compensa- 

if  in  so  doing  he  acted  in  good  faith ;  tion  being  in  a  different  mode.    Keene 

or   by  searching   a   shop  without  li-  v.  Chapman,  25  Me.  126. 

cense,  before  searching  the  dwelling-  Anthority  of  MUitary  and   Navy. — 

house.     Dwinnels  v,  Boynton,  3  Allen  Trespass  will  not  lie  for  an  actual  tres- 

(Mass.)  310.  pass  committed  under  orders  of  a  mil- 

PnbUe  offloen  cannot  be  made  tres-  itary  officer  in  a  case  of  extreme  ne- 

passers  ab  initio, WTi\ts&   by   proof  of  cessity.     Barrow  v.   Page,   5   Hayw. 

some    positive    wrongful    act,  giving  (Tenn.)  97. 

character  to  the  original  act,  incom-  Trespass  does  not  lie  against  the 
patible  with  the  exercise  of  the  legal  commander  of  a  national  ship  for  stop- 
right  to  do  the  iirst  act.  Stoughton  v,  ping,  under  instructions  from  the  sec- 
Mott,  25  Vt.  668.  retary  of  the    navy,   a  neutral  ship, 

A  revenue  officer,  who  has  seized  a  though  the  neutral  is  afterwards  cap- 
vessel,  may  become  a  trespasser  ab  tured  on  that  account,  unless  there  is 
initio,  by  violating  his  trust.  Van  collusion  between  the  captor  and  com- 
Brunt  V,  Schenck,  Anth.  (N.  Y.)  157.  mander.     Ruan  v.  Perry,  3  Cai.  (N. 

1.  Ordera  of  President  or  Cabinet  oin-  Y.)  120. 

eer. — It  is  a  good  defense  to  an  action  The  command  of  a  superior  to  com- 

of  trespass  against  an  officer  of  the  mit  a  trespass,  or  other  unlawful  act,  is 

navy  for  acts  done  by  him,  to   show  no  justification  to  his  inferior.    Brown 

that  the  same  were  done  by  virtue  of  v.  Howard,  14  Johns.  (N.  Y.)  119. 

lawful  and    public  orders    from  the  A   person   in    command   of    armed 

president  of  the  United  States  and  the  forces  of    the   so-called    Confederate 

secretary  of  the  navy.  Durand  v.  Hoi-  States,  is  not  liable  for  a  trespass  com- 

lins,  4  Blatchf.  (U.  S.)  451.  mitted  by  any  of  his  command  without 

In  trespass  by  the  United  States,  a  his  knowledge  or  abetment ;  but  if  he 

permit  to  enter  upon  the  lands  which  advises  or  aids  such  trespass,  the  fact 

contained  lead  ore,  may  be  admitted  that   he  was  acting   under    such  so- 

in  evidence   to  show  the  nature  and  called    government    is   no   defense, 

object  of  the  entry.     U.  S.  v.  Gear,  3  Echols  v,  Staunton,  3  W.  Va.  574. 

McLean  (U.  S.)  571.  Authority  of  State.— Where  the  leg- 

Antborlty  of  Statute. — Where  trespass  islature  authorizes  an  act  which,  in  its 
is  brought  against  a  supervisor,  exe-  natural  consequences,  may  be  injuri- 
cuting  powers  given  by  the  Indiana  ous  to  the  property  of  another,  and 
Revised  Statutes  of  1843,  he  is  bound  prescribes  the  method  in  which  dam- 
to  show  that  he  acted  in  good  faith,  ages  are  to  be  ascertained,  he  who 
and  in  a  proper  discharge  of  his  duty  does  the  act  is  not  liable  as  a  trespass- 
to  the  public.  Conwell  v.  Emrie,  4  er.  Woods  v.  Nashua  Mfg.  Co.,  4  N. 
Ind.  209.  H.  527 ;  Lebanon  v.  Olcott,  x  N.  H.  339. 
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4.  XTnder  Title,  Possessioii,  or  Bight  of  Pogaession. — One  having 
title  to  property,  and  wrongfully  denied  possession,  can  enter  with- 
out  being  guilty  of  trespass;*  so  a  tenant,  mortgagor,  or  other 

Although  a  trespass  is  committed  by  the  same  day  by  one  who  had  pur- 
order  of  the  authorities  of  a  state,  act-  chased  it,  had  it  not  been  taken  to  the 
ing  in  pursuance  of  the  law  thereof,  it  public  yard.  It  was  held  first,  that 
cannot  be  justified  when  the  state  is  under  the  notice,  the- plaintiff  had  a 
engaged  in  rebellion  against  the  gov-  right  to  the  whole  of  the  day  specified 
ernmentand  lawsof  the  United  States,  in  which  to  make  the  removal  of  the 
Lively  x\  Ballard,  3  W.  Va.  496.  iron,  and    that  the    defendants   were 

Where  one  who  seeks  a  license  un-  therefore  trespassers ;  second,  that  the 
der  the  statute,  to  erect  a  milldam,  defendants,  as  public  ofiicers,  were 
makes  parties  to  the  proceeding  all  bound  to  conform  to  the  ordinances  of 
who  should  be  made  parties,  he  is  not  the  city  and  the  terms  of  the  notice, 
liable  for  an  injury  to  the  land  of  and  could  not  set  up  in  defense  that,  as 
others,  where  such  injury  could  not  private  citizens,  they  were  authorized 
have  been  foreseen.  Wilson  t^.  Han-  to  remove  the  iron  as  a  nuisance.  Cod- 
thorn,  72  Iowa  451.  dington  v.  White,  2  Duer  (N.  Y.)  390. 

A  surveyor  of  highways  may  law-  1.  Ovner  Denied  PosBesBloa  Can  En- 

fully  remove  a  fence  run   across  the  ter. — Smith  v.  McAdam,  3  Mich.  506; 

highway,  without  first   requiring  the  Walker  v.    Newhouse,    14    Mo.    373; 

owner  to  remove  it.     Cool   v,  Crom-  Henderson    v,    Grewell,   8  Cal.  581; 

met,  13  Me.  250.  Tribble  v.  Frame,  7  J.  J.  Marsh.  (Ky.) 

In  case  of  an  intrusion  upon  private  617;  Cann  v,  Warren,  1   Houst.  (Del.) 

property,  there  is  no  presumption  of  188;  Gatewood  v.  Head,  2   Litt.  (Ky.) 

lawiful  authority  arising  from  the  com-  60;  Freeman  x\  Thayer,  29  Me.  369; 

mission  of  the  act,  simply  because  done  Dabney   v.  Manning,  3  Ohio  321;  17 

or  directed  by  a  municipal  corporation  Am.  Dec.   597  ;  Erwin  v,  Olmstead,  7 

having  general   powers  in  respect  to  Cow.  (N.  Y.)  229.  * 

acts  of  the  kind  in  question.     Bradt  v,  A  person  cannot  be  made  liable  in 

Albany,  5  Hun  (N.  Y.)  591.  trespsiss  quareclausum /regit  lor  enter- 

Public  Necessity. — A  house  in  a  town  ing  upon  his  own  land,  in  the  wrongful 

may  be  pulled  down  and  removed,  to  possession  of  another,  and  exerting  a 

arrest  the  spread  of  a  fire,  where  it  is  right  of  ownership ;  nor  can  anj  unlaw- 

inevitable  that  it  will  take  fire  and  be  ful  acts,  committed  in  the  exertion  of 

consumed,  and,  in  such  case,  will  in-  thisright,  be  so  connected  with  it,  as  to 

e  V  i  t  a  b  1  y  spread  the  fire   to  other  make  him  liable  in  damages  as  a  tres- 

houses;  but  it  must  be  impossible  in  passer  a^iwiV/^.  Johnson  t?.  Hannahan, 

such  case,  to  prevent  its  taking  fire,  or  i  Strobh.  (S.  Car.)  313. 

to  prevent  its  communicating  fire  to  A  person  having  the  right  of  entry 

other  houses,  by  use  of  the  means  with-  upon  land,  is  not  liable  in  trespass  quare 

in  the  power  of  the  parties  pulling  it  f/<7tf5i/iif/rr^iV  for  entering  against  the 

down.    Beach   v.  Trudgain,   2   Gratt.  will  of  the  person  in  possession.  Yeates 

(Va.)  219.  V,  Allin,  2  Dana  (Ky.)  134;  Walton  v. 

The  defendants,  one  as  superintend-  File,  i  Dev.  &  B.  (N.  Car.)  567. 
ent  of  public  streets,  and  the  other  as  In  an  action  of  trespass,  where  the 
dockmaster,  of  the  city  of  New  York,  plaintiffhadtitle,  and  at  least  const  ruct- 
notified  the  plaintiff,  who  was  the  ive  possession,  and  the  defendant  had 
owner  of  a  quantity  of  pig  iron  lying  knowledge  that  he  was  cutting  on  the 
on  a  pier  in  North  River,  to  remove  plaintiff's  premises,  with  noevidence to 
the  same  on  or  before  a  specified  day,  show  any  right  in  the  defendant,  and 
or  it  would  be  taken  to  the  public  no  connection  with  a  stranger  who 
yard,  and  there  disposed  of  as  the  or-  claimed  title ,  it  was  held  that  the  de- 
dinances  of  the  city  direct.  On  the  fendant  was  a  mere  intruder,  and  that 
morning  and  early  part  of  the  after-  evidence  of  title  in  a  third  person  would 
noon  of  the  day  specified,  the  defend-  not  justify  the  act,  or  present  an  avail- 
ants  caused  the  iron  to  be  removed,  able  defense.  Miller  v.  Decker,  40 
and  the  plaintiff  was  obliged  to  pay  a  Barb.  (N.  Y.)  228. 
large  amount  of  charges  and  expenses  A,  with  the  permission  of  B,  erected 
to  obtain  the  possession  and  return  of  a  house  on  B*s  land,  and  then  con- 
it  The  iron  would  have  been  removed  veyed  the  house  to  C,  but  continued  to 
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person,  without   title,  may  have  a  present  .right   of   possession 

which  will  justify  his  entry,  or  enable  him,  if  in  possession,  to 
maintain  trespass  for  the  wrongful  entry  of  another.* 
6.  XTnder  License. — (See  License,  vol.  13,  p.  514.) 

reside  in  it     B  conveyed  the  land  on  in  dispute  as  he  pleases,  and  if  they  all 

which  the  house  stood  to  D,  who  re-  fail  him,  he  may  resort  to,  and  depend 

quested  A  to  leave  the  house,  and,  upon  upon,  his  possessory  rights.     Mackay 

A's  refusal,  entered  and  tore  down  the  v,  Reynolds,   2    Bay  (S.  Car.)    474; 

chimneys,  and  put  it  in  such  a  situation  Strange  v.  Durham,  2  Bay  (S.  Car.)  429. 

that  A  could  not  reside  in  it.     It  was  A  mortgagee  of  a  house  entered  into 

held  that  A  could  not  maintain  tres-  it,  with  an  officer,  hy  opening  the  outer 

pass  for  such   breaking  and  entering,  door  thereof,  in    the   absence    of  the 

Harris  v.  Gellingham,  6  N.  H.  9;  23  mortgagor  and  his  family,  before  the 

Am.  Dec.  701.  condition  of  the  mortgage  was  broken. 

It  is  no  trespass  for  the  owner  of  the  and  without  giving  notice  to  the  mort- 

freehold  to  enter,  cut  and  carry   away  gagor  to  quit,  and  the  officer,  by  the 

the  grain  of  one  in  wrongful  posses-  mortgagee  s    directions,    attached    the 

sion.     Barnes  t;.  Dean,   5  Watts  (Pa.)  mortgagor's  goods  in  the  house.    The 

543;  30  Am.  Dec.  346.  mortgagor  brought  an  action  of  tres- 

Right    of   Ovner    to  Use    Fore  e. —  pass  against  the  mortgagee  and  the  of- 

Whether  one   having  right  of  entry  ficer,  for    breaking  and   entering  the 

may  use  force  if  necessary  to  exert  his  house  and  carrying  away  the  goods, 

right,  is  an  unsettled  question,  accord-  It  was  held  that  the  action  could  not 

ing  to  common  law ;  but  the  authorities  be  maintained.    Lackey  v.  Holbrook, 

may  be  reconciled  on  this   distinction.  11  Met.  (Mass.)  458. 

One  having  a  right  of  entry  may  use  A  town  laid  out  certain  lots,  which 

force,  provided  it  does  not  amount  to  a  had  been  reserved,  by  its  charter,  for 

breach  of  the  peace;  but  one  not  hav-  public  schools  and  other  purposes;  part 

ing  such  right  is  guilty  of  indictable  of  these  lots  were  afterward  annexed 

trespass,  if  he  enter  with  a  strong  hand,  to    the    territory  of   the    neighboring 

under  circumstances  calculated  to  ex-  town,  and  the  parts  so  annexed  passed 

cite   terror,  although   the  force   used  into   the    possession   of   the    plaintiff, 

does   not  amount  to  a  breach  of  the  It  was  held  that  leases  of  these  lots  ex - 

peace.  Stater.  Ross, 4  Jones  (N.  Car.)  ecuted  by  the  proper  authorities  of  the 

315;  69  Am.  Dec.  751.  first  town,  to  the  defendant  after  the 

i.  tight  of  Possession  Entitles  One  to  annexation,  were  a  sufficient  defense  for 
Enter. — Ralph  v.  Bay  ley,  11  Vt.  521;  the  defendant  in  an  action  of  trespass. 
McCrady  v.  Miller,  14  Vt.  128;   Rossi-  White  v.  Fuller,  38  Vt.  193. 
tcr  V,  Russell,  18  N.  H.  73;  Culver  v.  Where  a  person  who  has  entered  un- 
Smart,  i  Ind.  65;   Hope  v.  Cason,  3  B.  der  a  parol  agreement  for  the  purchase* 
Mon.  (Ky.)  544;  Cressey  v.  Bradford,  of  land,  cuts  timber,  and  afterwards  re- 
4^  Me.  16;  Paine  v,  Marr,  35  Me.  181 ;  scinds  the  agreement,  he  is  a  trespasser. 
Wiiliston  V.  Morse,  10  Met.  (Mass.)  17 ;  Clough  v,  Hosford,  6  N.  H.  231. 
Presnell  v,  Ramsour,  8  Ired.  (N.  Car.)  An  execution  creditor,  who  cuts  hay 
505;  Spencer  v.  Wetherly ,  I  Jones  (N,  upon   land  of  which  he  is  in  posses- 
Car.)  327;  Sloane  v.  McConahy,  4  Ohio  sion  under  the  levy  of  his  execution, 
157;  Ives  V.  Ives,  13  Johns.  (N.  Y.)  235;  and  before  he  reconveys  his  interest  in 
Hyatt  V,  Wood,  4  ^hns.  (N.  Y.)  150;  the  land,  is  not  liable  in  trespass  quart 
4  Am.  Dec.  258;  Van  Deusen  v.  Young,  clausum  f  regit  for  remaining  in  posses- 
39  N.  Y.  9.  sion,  or  lor  removing  the  hay  while  in 

Occasional  entries  and  the  commis-  possession,    after    such    conveyance, 

sion  of  acts  of  trespass  upon  the  land  Drown  v,  Foss,  39  N.  H.  525. 

of  another,  do  not  constitute  such  a  pos-  A  mere  possessory  title  is  sufficient 

session  as  will  interfere  with  that  which  to  support  a  plea  of  liberum  tenemen- 

is  incident  to  the  ownership  of  the  legal  tum^  in  an  action  by  a  person  holding 

title.    The  owner  may  maintain  tres-  without  color  or  claim  of  title.     Hyatt 

pass  quare  clausum  /regit  against  such  v.  Wood,  4  Johns.  (N.  Y.)  150;  4  Am. 

a  party.     Hughes   v,   Stevens,  36   Pa.  Dec.  258;  Wood  v.  Hyatt,  4  Johns.  (N. 

St.  320.  Y.)  313;  Concord  v.  Mclntire,  6  N.  H. 

In  an  action  of  trespass,  the  defend-  527.    See  also  Shank  v.  Cross,  9  Wend, 

ant  may  offer  as  many  titles  to  the  land  (N.  Y.)  160. 
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6.  XTnder  Warrant — (See  Searches  and  Seizures,  vol.  21,  p. 
955 ;  Warrant.) 

V.  TBE8PA88  A8  TO  PEB80HB — 1.  Falie  ImpiiBoiunent. — (See  False 
Imprisonment,  vol.  7,  p.  675.) 

2.  Assault  and  Battery.— (See  Assault,  vol.  i,  p.  778.) 

VI.  TBESPA86  A8  TO  Pebsovaltt  —  1.  What  Constitntes  —  a.  In 
General. — Every  unlawful  interference  by  one  person  with  the 
goods  of  another  is  a  trespass.^  An  actual  and  forcible  manu- 
caption of  goods  is  not  necessary  to  constitute  a  trespass,  but  any 
exercise  or  claim  of  dominion,  though  by  mere  words,  may  war- 
rant an  action  of  trespass.*  So  a  mere  levy  upon  personal  prop- 
erty not  authorized  by  law  is  a  trespass,  although  there  has  been 
neither  a  sale  nor  a  removal.*  And,  in  the  case  of  an  actual  tak- 
ing, it  is  not  necessary  to  show  that  the  act  was  done  with  a 

1.  Falke  v,  Fletcher,  34  L.  J.  C.  P.  who  fails  to  comply  with  the  statutory 
46 ;  Winteringham  v.  Lafoy,  7  Cow.  requirements,  is  a  trespasser  ab  initio, 
(N.  Y.)  735;  Morgan  v,  Varick,  8  Brewster  v.  Wilson,  43  Hun  (N.  Y.) 
Wend.  (N.  Y.)  594;  Phillips  v.  Hall,  8  261. 

Wend.  (N.  Y.)  610.  A  landlord  who  distrains  upon  goods^ 
The  same  doctrine  is  applicable  in  knowing  them  to  be  the  property  of  an- 
trespass  as  in  trover.  See  Trovkr,  other,  left  with  the  tenant  for  sale  on 
vol.  26.  commission,  is  a  trespasser  ab  initio  and 
Ucense  Revoked. — One  who  interferes  is  liable  to  the  owner  of  the  goods 
with  goods  which  he  held  under  a  li-  in  an  action  of  trespass.  Brown  v. 
cense  which  has  been  revoked,  is  a  tres-  Stackhouse,  155  Pa.  St.  582. 
passer  ab  initio.  A  sale  of  lumber  to  Part  Owner  In  PosBesslon. — The  part- 
be  taken  and  measured  from  a  larger  owner  of  goods  who  is  in  possession, 
bulk,  is  not  complete,  as  between  the  may  recover  all  the  damages  resulting 
parties,  until  selected  and  measured ;  from  a  trespass  committed  upon  the 
and  a  mere  license,  after  the  contract  goods  by  a  stranger.  Hasbrouck  v, 
of  sale,  for  the  purchaser  to  measure  Winkler,  48  N.  J.  L.  431 ;  Luse  v. 
and  take  the  lumber,  may  be  revoked  ;  Jones,  39  N.J.  L.  707. 
and  if  he  takes  the  lumber  after  revo-  S.  Robinson  v.  Mansfield,  13  Pick, 
cation,  he  will  be  a  trespasser.  Ock-  (Mass.)  139;  Miller  v.  Baker,  i  Met 
ington  V.  Ritchie,  41  N.  H.  275.  (Mass.)  27;  Gibbs  v.  Chase,  10  Mass. 

2.  McCombie  7^  Davies,  6  East  540;  125;  Welch  v.  Bell,  32  Pa.  St..  la; 
Baldwin  v.  Cole,  6  Mod.  212;  Syeds  v.  Stewart  v.  Wells,  6  Barb.  (N.  Y.)  79; 
Hay,  4  T.  R.  260 ;  Price  v,  Helyar,  4  Stevens  v.  Somerimdyke,  4  E.  D. 
Bing.  597;   Wilson  v.  Baker,  4   B.   &  Smith  (N.  Y.)  418. 

Aid.    614;    Miller  v.   Baker,    i    Met.  After  an  officer  has  obtained  access 

(Mass.)  27 ;  Reynolds  v.  Shuler,  5  Cow.  to,  and  control  over,  property,  with  in- 

(N.  Y.)  326;  Gibbs  v.  Chase,  10  Mass.  tent  to  attach  the  same,  the  attachment 

125.  is  complete,  and  if  it  is  wrongful,  tlie 

Merely   making    an    inventory  and  owner's  right  to  maintain  trespass  ac- 

threatening  to   remove  goods,  if  pre-  crues  immediately.     Morse  v.  Hurd,  17 

vented  by  giving  a  receipt  for  them,  Is  N.  H.  246. 

sufficient,  though   they    were   not   at-  In  Bayles  v.  Usher,  4  Moo.  &  P.  790, 

tached  by  the  officer.     Winteringham  a  broker  distraining,  who  merely  left 

v.  Lafoy,  7  Cow.  (N.  Y.)  735.     See  also  a  memorandum   stating   that   he  had 

Hardy  v.  Clendening,  25  Ark.  436.  seized  all  the  goods  on  the  premises, 

It  has  been  held  that  trespass  was  and  put  a  man  nominally  in  possession, 
committed  against  a  passenger  in  un-  although  the  tenant  was  never  inter- 
lawfully  carrying  his  baggage  beyond  rupted  for  one  moment  in  the  free  use 
the  terminus  without  allowing  him  time  of  his  goods,  was  held  liable  for  the 
to  land  the  baggage.  Holmes  v,  Doane,  seizure,  and  damages  were  recovered. 
3  Gray  (Mass.)  328.  A  private  person  who,  assuming  to 

Wrongful  DlBtreBB. — A  party  making  act  as  a  constable,  seizes  the  property 

a  distress  of  animals  damage  feasant^  of  another,  cannot  escape  liability  for 
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wrongful  intent,  but  it  is  sufficient  if  it  has  been  done  without 
justifiable  cause,  though  by  accident  or  mistake.^ 

b.  Wrongful  Levy  or  Attachment.  —  A  sheriff  or  other 
officer  may  be  liable  for  a  trespass  for  wrongful  levy  or  attach- 
ment, as  where  goods  are  seized  which  are  exempt  by  law ;  *  or 

trespass  by  the  fact  that  he  then  had  nal  damages.     Burch  v.  Carter,  33  N. 

in  his  possession  an  execution  against  }.  L.  554. 

such  person  lawfully  issued.    M'Mel-  Wife's  Consent  No  Defenae. — It  is  no 

len  V.  Rowe,  15  Neb.  620.  defense  to  an  action  of  trespass  for 

1.  Colwell  V,  Reeves,  a  Camp.  576;  carrying  away  personal  property  from 

Guille  V,  Swan,  19  Johns.  (N.  Y.)  381 ;  the  plaintiff's  house,  that  it  was  done 

Pearson  v.  Inlow,  20  Wis.  332;   Hazel-  with  the  approval,  and  at  the  request, 

ton  v.  Week,  49  Wis.  661;  Dexter  v.  of  the  plaintiff 's  wife,  then  living  apart 

Cole,  6  Wis.  330.  from  her  husband,  although  some  of 

In  Hobart  v,  Hagett,  I3  Me.  67,  an  the  property  belonged    to  her  before 

action  of  trespass  was  brought  for  tak-  marriage.      Schindel    v,  Schindel,  13 

ing  an  ox  belonging  to  the  plaintiff.    It  Md.  108. 

was  shown  that  the  defendant  met  the  Parties  volunteering  to  aid  one  to 
plaintiff  in  the  street  and  bought  of  the  take  away  chattels  that  have  been  con- 
latter  an  ox,  which  the  plaintiff  directed  veyed  by  a  bill  of  sale  which  was  abso- 
him  to  go  and  take  out  of  his  inclosure,'  lute  on  its  face,  but  in  fact  a  security 
and  the  defendant  by  mistake  took  the  for  a  debt  since  extinguished,  will  not 
-wrong  ox.  He  was  held  liable  in  an  be  heard  to  allege  ignorance  of  this 
action  of  trespass.  The  court  said  :  fact,  but  must  stand,  if  at  all,  upon  the 
"Taking  the  plaintiff's  ox  was  a  delib-  justification  of  the  principal.  Wallard 
erate  and  voluntary  act  of  the  defend-  v.  Worthman,  84  111.  446. 
ant.  He  might  not  have  intended  to  2.  Gibson  v.  Jenney,  15  Mass.  204; 
commit  a  trespass  in  so  doing;  neither  Brown  v,  Waite,  19  Pick.  (Mass.)  470; 
does  the  officer  when,  on  a  precept  Foss  t^.  Stewart,  14  Me.  312;  Cook  v, 
against  A,  he  takes  by  mistake  the.  Baine,  37  Ala.  350;  Van  Dusoni/.  King, 
property  of  B,  intend  tocommit  a.tres-  34  Pa.  St.  201';  Wilson  t;.  Ellis,  38  Pa. 
pass;  nor  does  he  intend  to  become  a  St.  338;  Freeman  v.  Smith,  30  Pa. 
trespasser  who,  believing  that  he  is  cut-  St.  364 ;  Perry  v,  Lewis,  49  Miss, 
ting  timber  on  his  own  land,  by  mis-  443;  Spencer  v.  Long,  39  Cal.  700; 
taking  the  line  of  division  cuts  timber  Tuller  r.  Sparks,  39  Tex.  136;  Elliott 
on  his  neighbor's  land;  and  yet  in  both  v,  Whitmore,  3  Mich.  533. 
cases  the  law  would  hold  them  as  tres-  A  purchaser  from  the  defendant  in 
passers."  execution,  of  property  exempt  from 

In  Guille  v.  Swan,  19  Johns.  (N.  Y.)  levy  and  sale,  may  maintain  an  action 

381,  Spencer,  C.  }.,  said :    **The  intent  against    the  sheriff  for  a  subsequent 

^th    which  an  act  is  done  is  by  no  levy   and    sale.      Cook    v.   Baine,  37 

means  the  test  of  the  liability  of  a  party  Ala.  350. 

to  an  action  of  trespass.  If  the  act  An  officer  who  seizes  all  the  prop- 
cause  the  immediate  injury,  whether  erty  of  a  debtor,  knowing  that  part  of 
intentional  or  unintentional,  trespass  is  it  is  exempt,  cannot  justify,  by  the 
the  proper  action  to  redress  the  wrong."  omission  of  the  debtor  to  designate  the 

What  is  essentially  a  trespass  cannot  exempt  portion.    Cantwell  v,  Connor,' 

become  lawful  from  having  been  done  51   How.  Pr.    (N.  Y.)  45;  Sullivan  v. 

with  good   intention;  neither  can  the  Farley,  63  How.  Pr.  (N.  Y.)  371;  Frost 

manner  of  doing  the  thing  affect  it;  if  r.  Mott,  34  N.  Y.  253. 

unlawful  in  its  nature,  it  must  continue  A  mere  levy  upon  personal  proper- 

to  be  so.      Untying  and  removing  a  ty  when  it  is  not  authorized  by  law,  is, 

horse  from  a  hitching  post  standing  in  without  either  a   sale   or  removal,   a 

the  highway,  to   which   he   had  been  trespass.     Stewart  xk    Wells,  6   Barb, 

hitched  by  the  plaintiff,  being  the  owner,  (N.   Y.)    19;    Freeman   v.   Apple,   39 

and  to  the  use  of  which  post  the  plain-  Leg.  Int.  (Pa.)  180. 

tiff  had,  if  not  an  exclusive  right,  as  Withdrawal  of  Consent  to  Leyy. — In 

good  a  right  as  defendant,  amounts  to  Hutchinson  v.  Campbell,  35  Pa.  St.  273, 

at  least  a  technical  trespass,  and  is  suf-  it  was  held  that  where  a  defendant  in  an 

ficient  to  warrant  the  recovery  of  nomi-  execution  consented  to  a  lew  on  articles 

608 


Tmpui  M  to  PmooAlty.  '   TRESPASS.  What  Osnitttstti. 

where  the  levy  of  attachment  was  made  upon  property  of  a  third 
person.^  A  valid  and  lawful  act  cannot  be  accomplished  by  any 
unlawful  means;  so. an  attachment  made  upon  property,  the  pos- 
session of  which  has  been  obtained  by  fraud,  renders  the  parties 
thereto  liable  as  trespassers.*  The  officer,  however,  is  not  alone 
liable,  but  the  attorney  who  ordered,  and  the  plaintiff  who  by 
some  act  or  direction  connects  himself  with  the  wrong^ful  act,  are 
likewise  trespassers.*  If  the  party  in  whose  name  and  for  whose 
benefit  the  trespass  is  committed,  with  full  knowledge  of  the  facts, 
sanctioned  the  act  and  appropriated  the  proceeds  of  the  trespass, 

which  were  exempt,  it  was  competent  debtor  from  passing  to  the  vendee,  and 

for  him  to  withdraw  such  consent  be-  to  continue  its  liability  to  attachment 

fore  the  day  of  sale,  and  that  the  offi-  until  the  next  day,  and  an  attachment 

cer  selling  such    articles  after  notice  was  thereupon  made,  it  was  held  that 

of  such  withdrawal  was  liable  to  an  ac-  such  attachment  was    ineffectual  and 

tion  for  so  doing.  that  the  parties  making  it  were  tres- 

Wrongfal  Sale. — Trespass  lies  against  passers.  See  also  Ilsley  v.  Nichols,  la 

a  sheriff  who  makes  a  lawful  levy,  but  r'ick.  (Mass.)  270. 
sells  on  only  five  da>'s' notice.    Carrier        So,  in  Deyo  v,  Jennison,   10  Allen 

V.  Esbaugh,  70  Pa.  St.  239.  (Mass.)  410,  where  a  debtor,  who  re- 

1.  State  V,  Conover,  28  N.  J.  L.  sided  in  another  state,  was  fraudulently 
224;  Pike  V,  Colvin,  67  III.  227  ;  6oul-  induced  by  procurement  of  his  creditors 
ware  v,  Craddick,  30  Cal.  190;  Mark-  to  bring  into  the  state  property,  which 
ley  V,  Rand,  12  Cal.  276  ;  Yarborough  by  the  Taw  of  his  residence  was  exempt 
V.  Harper,  25  Miss.  112;  Weston  v.  from  attachment,  in  order  that  it  might 
Dorr,  25  Me.  176;  Weber  v.  Henrv,  16  be  attached,  and  it  was  so  attached,  the 
Mich.j99;  Freeman  t;.  Apple,  39  Leg.  attachment  was  held  to  be  void  and 
Int.  (Pa.)  180;  Gillingham  v.  Clark,  I  both  the  creditors  and  the  officer  who 
Phila.  (Pa.)  51.  made  the  attachment  were  liable  as  tres- 

In  an  action  against  a  constable  for  passers,  although  the  officer  did  not 
levying  on  and  selling  the  plaintiff's  know  of  the  fraud  and  simply  obeyed 
goods  under  an  execution  against  a  the  terms  of  his  precept, 
third  person,  it  is  no  defense,  as  to  un-  8.  Bates  v.  Pilling,  7  6.  &  C.  38;  15 
lawful  seizure  and  detention,  that  the  £.  C.  L.  104;  McDougold  v.  Dough- 
plaintiff  subsequently  recovered  the  erty,  12  Ga.  613;  Atkinson  r.  Catcher^ 
goods  in  replevin  against  the  pur-  23  Ark.  loi;  Goodyear  v.  Williston,  42 
chaser  at  the  constable's  sale.  Nagle  t;.  Cal.  11;  Cainfax  v.  Chapman,  7  Mo. 
Mullison,  34  Pa.  St.  48.  175;  Stewart  v.  Wells,  6  Barb.  (N.  Y.) 

Trespass  lies  for  a  wrongful  levj',  al-  79;  Allen  v,  Carey,  10  Wend.  (N.  Y.) 

though   the  sale  took   place  after  the  349;  Newberry  v,  Lee,  3  Hill  (N.  Y.) 

commencement  of  the  suit.    Graheem  523;  Armstrong  z/.  Dubois,  i  Abb.  A  pp. 

V.  Lane,  3  Brew.  (Pa.)  92.  (N.  Y.)  11. 

A  return  of  "  attached,"  when  the  An  attorney  is  not  liable  for  a  tor- 
goods  are  the  property  of  a  third  per-  ^tious  seizure  of  goods,  who  merely  Is- 
son,  renders  the  sheriff  liable  in  tres-  sues  the  execution  and  conveys  to  the 
pass,  without  a  manual  seizure.  Paxton  sheriff  the  instruction  of  his  client  to 
V,  Steckel,  2  Pa.  St.  93.  seize  the  goods  in  question.     Ford  v. 

Partnersblp  Property.— If  the  title  of  Williams,  13  N.  Y.  577. 

one  partner  to  a  moiety  of  partnership  In  an  action  of  trespass  for  the  unlaw- 

chattels  be  bad  as  against  an  execution  ful  taking  of  property  under  attachment, 

creditor,  and  the  title  of   the  firm  be  brought  against  the  constable  and  orig- 

good  as  to  the  other  moiety,  the  part-  inal   plaintiff,  wherein  they  answered 

ners  may  maintain   a  joint  action   in  jointly,  admitting  the  taking,  but  deny- 

trespass  against  the  officer  seizing  and  ing  ownership  in  the  present  plaintiff^ 

selling  the  entire  property.    Farrel  v.  it  was  held  that  the  attachment  plaintiff' 

Colwell,  30  N.J.  L.  123.  would  be  held  to  have  adopted  the  tak- 

2.  In  Parsons  V.  Dickinson,  11  Pick,  ing,  and  to  be  jointly  liable  with  the 
(Mass.)  352,  where  unlawful  means  had  constable.  Taylor  v,  Ryan,  15  Nebw 
been  used  to  keep  the  property  of  the  573. 
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this  is  evidence  for  the  jury  from  which  they  may  infer  a  previous 
command  or  authority.'  But  the  law  will  not  presume  an  au- 
thority from  the  parties  to  commit  a  trespass  or  do  an  unlawful 
act,  and  no  liability  will  attach  unless  it  appear  that  such  party 
directed  or  assented  to  it.* 

c.  Receipt  of  Goods  from  Trespasser. — One  who  inno- 
cently purchases  or  acquires  possession  of  goods  taken  by  a  tres- 
passer without  his  knowledge  or  subsequent  assent,  and  not  for 
his  benefit,  is  not  guilty  of  a  trespass,  though  he  may  sell  the 
property ;  *  but  to  bring  one  within  this  principle,  it  must  appear 
that  he  obtained  possession  of  the  property  by  delivery  and  with- 

A  plaintiff  who  indemnifies  a  consta-  has  converted  it  to  his  own  use;  or  he  is 

ble  in  levying  on  the  goods  of  a  third  liable  in  replevin.   So  it  may  be  stated, 

person,  is  liable  in  trespass.     Moran  v.  safely,  that  he  who  buys  property  from 

Hart,  II  Luz.  L.  Reg.  (Pa.)  45.  a  trespasser,  without  any  knowledge 

1.  Welch  V.  Cochran,  63  N.  Y.  181 ;  whatever  of  the  original  trespass,  can- 
Vanderbilt  v,  Richmond,  etc.,  Co.,  3  not  be  treated  as  a  trespasser  himself, 
N.  Y.  479;  Brainerd  v.  Dunning,  30  N.  because  he  has  been  guilty  of  no  fault, 
Y.  21 1 ;  Fox  V,  Jackson,  8  Barb.  (N.  Y.)  nor  assisted  in  any  way  in  depriving  the 
355.  true  owner  of  his  property." 

A  receipt  by  the  parties  of  the  pro-  In  Bac.  Abr.,**Tre8pass**  E  3,  the  rule 

ceeds  of  a  sale,  in  ignorance  of  the  facts,  is  thus  stated  :  *'  If  the  goods  of  }.  S. 

is  not  a  ratification,  and  they  are  not  are   legally  taken   in  execution   by  a 

affected  by  knowledge  on  the  part  of  sheriff,  and  delivered  by  him  to  J.  N., 

their  attorney,  as  he  has  no  authority  to  trespass  will  not  lie  against  the  latter 

bind  them  by  directing  a  trespass,  or  by  because  he  obtained  the  possession  of 

ratifying  one  when  committed.     Clark  the  goods  lawfully."    So  fn   Day  v. 

x^.  Woodruff,  83  N.  Y.  518.    See  also  Olmstead,  Owen  70,  it  was  held  that, 

Averill  v,  Williams,  4  Den.  (N.  Y.)  395.  "  If  a  stranger  take  my  horse  or  goods 

2.  Welch  V,  Cochran,  63  N.  Y.  181 ;  and  sell  it  to  }.  S.,  and  }.  S.  take  it  ac- 
Foster  v.  Wiley,  27  Mich.  245;  Fergu-  cordingly,  no  action  of  trespass  lies 
son  V.  Terry,   1    B.   Mon.    ( Ky.)   96;  against  him." 

Freeman  v.  Rasher,  13  L.  R.  Q^  B.  780.  In  McCarty  v,  Vickery,  12  Johns. 

8.  Wilson  V,  Barker,  4  B  &  Ad.  614;  (N.  Y.)  348,  the  defendant  removed  a 

Justice  V.  Mendell,  14  B.  Mon.  (Ky.)  quantity  of  wood,  which  the  plaintiff 

10;  Marshall  v,  Davis,  i  Wend.  (N.  Y.)  had  sold,  and  although  the  purchaser 

iii;   Nash   v.  Mosher,  13  Wend.  (N.  had  obtained  the  delivery  by  fraud,  it 

Y.)  431 ;  Millspaugh  v. Mitchell,  8  Barb,  was  held  that  trespass  would  not  lie 

(N.  Y.)  333;  Barrett  v.  Warren,  3  Hill  against  the  defendant.    In  Barrett  v. 

(N.  Y.)  348;  Talmadge  v,  Scudder,  36  Warren,  3  Hill  (N.  Y.)  348,  Bronson, 

Pa.   St.   517;    Hammon    v.  Fisher,  2  'J.,  in  criticising  this  case,  said  :  ^  I  am 

Grant   (Pa.)   330;  Ward  v,  Taylor,  i  aware  that  this  decision  was  questioned 

Pa.  St.  238.'  by  Cowen,  J.,  in  Carey  v,  Hotailing,  i 

In  Brooks  v,  Olmstead,  17  Pa.  St.  Hill  (N.  y.)  313,  and  if  the  case,  as  he 
aS,  Porter,  J.,  said:  "  It  is,  no  doubt,  true  assumes,  is  to  be  taken  as  deciding  that 
that  one  who  comes  to  the  possession  the  owner  could  not  maintain  trespass 
of  goods  by  delivery,  and  who  has  been  against  the  fraudulent  vendee,  then  I 
^ilty  of  no  fault  on  his  part,  although  agree  that  the  decision  cannot  be  sup- 
it  may  turn  out  that  the  person  who  ported,  but  it  should  be  observed  that 
made  the  delivery  to  him  had  no  title  the  action  was  brought  against  a  third 
himself  and  was  a  wrongdoer,  yet  the  person,  who  had  probably  acted  under 
receiver,  guilty  of  no  fault,  cannot  be  the  authority  of  the  vendee,  and  then 
treated  as  a  trespasser;  for,  in  such  case,  the  case  comes  within  the  principle 
he  has  done  no  act  which  aided  in  de-  that  one,  who,  without  any  fault  on  his 
priving  the  true  owner  of  his  property,  part,  receives  goods  from  a  wrongdoer. 
He,  nevertheless,  holds  the  property  of  cannot  be  made  answerable  in  trespass ; 
the  true  owner,  who  may  recover  in  as  against  him  the  remedy  of  the  own- 
trover,  if  the  receiver  of  the  property  er  is  an  action  of  trover,  and  unless  he 
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out  any  fault  on  his  part ;  ^  and  in  the  case  of  a  purchaser  it  is 
held  that  if  he  take  the  goods  without  delivery  from  a  trespasser, 
he  is  himself  a  wrongdoer,  and  liable  for  trespass.* 

2.  Property  Subject  to  Trespass.— Everything  in  which  the  law 
recognizes  property,  may  be  the  subject  of  trespass.*  A  dog  is  a 
species  of  property,  for  an  injury  to  which  an  action  may  be 
maintained,  and  it  is  not  necessary  to  show  that  he  has  a  pecun- 
iary value.*  In  general,  the  action  will  lie  for  injuries  to  all  do- 
mestic animals,^  or  wild  animals  which  have  been  reclaimed.* 

has  sold  or  otherwise   converted  the  against    the   purchaser,   although    he 

goods,  that  action  -will  not  lie  without  bought  the  goods  in  good  faith.     Ehle 

a  demand."  v.  Ehle,  5  Comst.  (N.  Y.)  506. 

PurdutBer  at  Judicial  Sale. — A  mere        "  If  I   bail  goods  to  a  man,  and  he 

purchaser  at  a  sale  by  an  officer,  who  gives  or  sells  them  to  a  stranger,  and  the 

receives  from  him  immediate  posses-  stranger  takes  them  without  delivery, 

sion,  is   not    responsible  in   trespass,  he  is  a  trespasser,  and  I  shall  have  a 

His  purchase  does  not,  of  itself,  make  writ  of  trespass  against  him,  for  by  the 

him  a  participant  in  the  wrongful  seiz-  gift    or    sale   the   property  was  not 

ure,  and  he  is  not  made  a  trespasser  changed,  but  by  the  taking;  but  if  he 

by  relation.     Gloss   v.   Black,   91    Pa.  make  delivery  of  them  to  the  vendee 

St.  41S.  or  donee,  then  I  shall  not  have  a  writ.*' 

1.  Millspaugh  r.  Mitchell,  8  Barb.  Bac.  Abr.,  "Trespass"  E  20;  Vin.Abr., 
(»N.  Y.)   333;  in   the   absence   of  such  "Trespass"  M  11. 

proof,  a  demand  need  not  be  shown.  ^  So,  if  a  bailee  of  a  chattel  who  has 
Tallman  v.  Turck,  26  Barb.  (N.  Y.)  no  authority  as  against  the  bailor  to  re- 
167.  In  Pierce  v.  Van  Dyke,  6  Hill  tain  or  dispose  of  the  property  mort- 
(N.  Y.)  6i3»  a  promissory  note  had  gaged  as  a  security  for  his  own  debt, 
been  taken  from  the  pocket  of  the  and  the  mortgagee  takes  possession  un- 
plaintiff's  intestate  and  delivered  to  the  der  the  mortgage,  the  bailor  may  main- 
defendant,  an  attorney,  who  claimed  tain  trespass  against  him.  Stanley  r. 
that  he  had  received  it  for  collection;  Gaylord,  i  Cush.  (Mass.)  536. 
but  failing  to  show  that  he  had  received  Sales  by  an  Infknt. — So,  if  an  infant 
it  for  that  purpose,  a  non-suit,  granted  gives  or  sells  his  goods  and  delivers 
in  his  favor,wa8  set  aside.  Bronson,  J.,  them  with  his  own  hands,  the  act  is 
said:  "The  burden  lies  on  the  pur-  voidable  only;  but  if  he  gives  or  sells 
chaser  or  bailee  to  show  that  he  came  goods,  and  the  donee  or  vendee  takes 
to  the  possession  of  the  property  for  a  them  by  force  of  the  gift  or  sale,  the  act 
lawful  purptose  and  in  good  faith.  If  is  void,  and  the  infant  may  bring  tres- 
he  knew,  or  had  any  reason  to  believe,  pass.  Vonda  v.  Van  Home,  15  Wend, 
that  he  was  dealing  with  one  who  ac-  (N.  Y.)  631. 

quired  the  property  unlawfully,  he  may  8.  Cooley  on  Torts  (2d  ed.),  p.  516. 
then  be  treated  as  a  wrongdoer  without  4.  2  Bl.  Com.  393;  Wright  r.  Ram- 
any  demand  by  the  owner.  The 'fact  scot,  i  Saund.  84;  King  v.  Kline,  6  Pa. 
that  he  is  an  attorney  standing  alone  St.  318;  Dodson  v.  Mock,  4  Dev.  &  B. 
proves  nothing  to  the  purpose;  it  is  the  (N.Car.)  148;  State  v.  Latham,  13  Ired. 
naked  case  of  a  man's  receiving  goods  (N.  Car.)  33;  Parker  v.  Wise,  27  Ala. 
by  delivery  from  a  trespasser  without  480 ;  Wheatley  v.  Harris,  4  Sneed 
showing  why  or  to  what  end  the  de-  (Tenn.)  468;  Wright  v.  Clark,  50  Vt.  130. 
livery  was  made.  I  think  the  owner  6.  See  Animals,  vol.  i,  p.  574. 
may  treat  such  a  one  as  a  wrongdoer  6.  Pursuit  alone  gives  no  right  of 
without  any  prior  demand.  Trespass  property  in  animals  /ensp  natung^  and 
or  replevin  in  the  ccpit  would  lie."  an  action  will  not  lie  against  a  man  for 

2.  Stanley  v.  Gaylord,  i  Cush.  killing  and  taking  an  animal  pursued 
(Mass.)  136;  Hyde  v.  Noble,  13  N.  by  and  in  view  of  the  person  who  orig- 
H.  495.  inally  found,  started  or  chased  it,  and 

So,  where  goods  are  sold  by  a  carrier,  was  on  the  point  of  seizing  it.     Pierson 

and  the  purchaser  takes  them  without  v.  Post,  8  Cai.  (N.  Y.)  175.    One  who 

deliver^',  it  seems  that  trespass  or  re-  pursues  a  deer  and  wounds  it,  and  fol- 

plevin  in  the  cepti  will  lie  by  the  owner  lows  it  until  night,  and  then  abandons 
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3.  Who  May  Maintam  Trespass— ^z.  In  General.— The  plaintiff 
must  have  either  actual  possession,  or  property  and  constructive 

possession,  that  is,  the  right  to  redeem  the  article  to  his  posses- 
sion  at  pleasure,  in  order  to  maintain  this  action.^ 

pursuit  until  morning,  when  he  resumes  382;  Howe  v,  Farrar,  44  Me.  220;  Ste- 

it,  cannot  maintain  trespass  against  one  venson  v,  Fitzgerald,  47  Mich.  166. 

-who  killed  it  the  night  before.    Buster  In  Van  Brunt  v.  Schenck,  11  Johns. 

V.  Newkirk,  20  Johns.  (N.  Y.)  75.  (N.  Y.)  385,  Van  Ness,  J.,  said:   **  For 

Beei. — Bees  are  ferce  naiuns,  but  an  injury  done  to  a  personal  chattel, 
when  hived  and  reclaimed,  a  person  the  person  who  has  the  general  prop- 
may  have  a  qualified  property  in  them  crty,  provided  he  is  entitled  to  immedi- 
by  the  law  of  nature,  as  well  as  the  civil  ate  possession,  may  support  this  action, 
law.  Occupation,  that  is,  hiving  or  in-  although  he  has  never  had  actual  pos- 
closing  them,  gives  property  in  them,  session ;  the  general  property  draws  to 
If  a  swarm  fly  from  the  hive  of  an-  it  the  possession  so  as  to  enable  the 
other,  his  qualified  property  continues  owner  to  maintain  trespass,  and  this 
60  long  as  he  can  keep  them  in  sight,  rule  holds  even  by  relation,  as  in  the 
and  possesses  the  power  to  pursue  them,  case  of  executors  and  administrators, 
and  the  owner  may  bring  an  action  of  who  may  maintain  trespass  for  an  in- 
trespass  against  the  person  who  cuts  jury  done  to  the  goods  of  their  testator 
down  a  tree  into  which  the  bees  have  or  'intestate,  after  his  death  or  before 
entered  on  the  soil  of  another,  destroys  probate  or  administration  ;  so  may  a 
the  bees  and  takes  the  honey.  GofT  v.  legatee  after  the  executor  assented  to 
Kilts,  15  Wend.  (N.  Y.)  550.  See  also  the  legacy,  for  a  trespass  committed 
Adams  v.  Burton,  43  Vt.  30;  Ferguson  before  such  assent." 
V.  Miller,  i  Cow.  (N.  Y.)  243.  A  commissioned  her  brother  to  buy 

OysterB. — In  Fleet  v,  Hageman,  14  a  cow  for  her,  which  he  did,  but  before 
Wend.  (N.  Y.)  42,  it  was  held  that  the  animal  had  either  passed  into  A's 
oysters  planted  by  an  individual  in  a  hands  or  she  had  assented  to  the  pur- 
bed  clearly  designated  in  a  bay  or  arm  chase,  the  cow  was  taken  by  the  de- 
of  the  sea,  which  is  a  common  fishery,  fendant.  It  was  held  that  A  had  such  a 
are  the  property  of  him  who  planted  property  in  the  cow  as  would  entitle 
them,  and  that  for  the  taking  or  de-  her  to  maintain  an  action  of  trespass. 
struction  by  another,  trespass  will  lie.  Thomas  v.  Phillips,  7  C.  &  P.  573. 
See  also  Lowndes  v,  Dickerson,  34  If  the  owner  of  a  chattel  gratuitous- 
Hun  (N.  Y.)  586;  State  v.  Taylor,  ly  permits  another  to  use  it,  the  owner 
27  N.J.  L.  117.  Others  cannot  impair  may  maintain  trespass  for  injury  done 
his  title  by  depositing  other  oysters  to  it  while  it  is  so  used.  Lotan  t>. 
in  the  same  place,  if  the  first  planter  Cross,  2  Campb.  464.  Trespass  lies  in 
has  sufficiently  marked  and  designated  favor  of  the  owner  for  killing  a  dog^ 
his  bed.  Decker  v.  Fisher,  4  Barb.  (N.  which  was  at  the  time  in  the  posses- 
Y.)  592.  See  also  Oysters,  vol.  17,  sion  of  a  third  person  under  a  loan. 
p.  306.  White  V.  Brantley,  37  Ala.  430. 

risli. — In  Young  v.  Hichens,  6  Ad.  &  One  who  cuts  and  stacks  hay  on  an 
El.,  N.  S.  606;  51  E.  C.  L.  606,  it  was  uninclosed  prairie  owned  by  others, 
held  that  a  person  who  had  nearly  en-  without  authority,  acquires  no  prop- 
compassed  a  quantity  of  fish  with  his  erty  in  such  hay,  and,  having  neither 
net,  had  no  title  to  them  so  as  to  have  ownership  nor  possession,  ca  nnot 
an  action  against  a  party  who,  by  row-  maintain  an  action  for  its  destruc- 
ing  his  boat  and  splashing  the  water,  tion.  Murphy  v.  Sioux  City,  etc.,  R. 
frightened  the  fish  so  that  they  escaped.  Co.,  5^  Iowa  473;  Tuly  v.  Tucker,  6 

1.  Ward  V.  Macauley,  4  T.  R.  489;  Mo.  5^3. 

Smith  tx.  Milles,  i  T.  K.  480;  Dunlap  An  owner  of  a  farm  who  is  the  ac- 

V,  Steele,  80  Ala.  424;  Miller  v,  Kirby,  tual  owner  of  personalty  thereon,  may, 

74  111.  242;  Marshall  v.  Davis,  i  Wend,  without  having  any  actual  or  construct- 

(N.  Y.)  400,  per  Savage,  C.  J.;  Put-  ive   possession  at  the    time,  maintain 

nam  f.  Wiiey,  8  Johns.   (N.   Y.)  432;  trespass    de    bonis    asporiatis   for  its 

Hoyt  v.  Gelston,  13  Johns.  (N.  Y.)  141;  wrongful  removal  from  the  farm  un- 

Hurd   V.  West,  7  Cow.  (N.  Y.)  752 ;  der  an  execution  against  a  tenant  or 

Cheney  v.  Dallett,  1  Del.  Co.  Ct.  (Pa.)  occupant  in  a  state  where  the  distinc- 

225;  Winship  v,  Neale,  10 Gray  (Mass.)  tion  between  that  action  and  trespass 
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The  general  owner  may  so  part  with  his  right  to  possession  as 
not  to  be  able  to  maintain  the  action,^  as  where  he  so  parts  with 

on  the  case  Is  abolished.    Coe  v,  Eng-  tress  against  another,  and  who  refuses 

lish,  6  Houst.  (Del.)  456.  to  bring  replevin  therefor,  as  required 

When  the  owner  of  property  per-  by  the  statute,  when  requested  by  the 

mits  it  to  remain  in  the  possession  of  landlord,  cannot  maintain  an  action  of 

a  third  person,  and  while  in  his  posses-  trespass  for  the  wrongful  seizure.    £s- 

sion  it  is  sold  at  a  sheriff's  sale,  on  an  terly  Machine  Co.  v.  Spencer  (Pa.),  29 

execution  against  such  third  person,  W.  N.  C.  493. 

but  the  purchaser  does  not  take  pos-  Possesaloaof  Attached  Property. — The 

session  of  it,  but  suffers  it  to  remain  owner  of  goods   wrongfully  attached 

there  as  before,  the  owner  is  not  di-  cannot  maintain  trespass  therefor, 

vested  of  his  r|ght  to  the  property,  nor  where,  at  the  time  they  were  attached, 

can  the  creditor  of  the  purchaser  take  they  were  not  in   his  possession,  but 

it  under  attachment  unless  there  is  were  in  the  possession  of  the  sheriff, 

fraud.     Cilley  v.  Cushman,  13  Vt.  494.  under  prior  attachments  by  other  of 

The  real  owner  of  a  stock  of  goods  his  creditors.  Joseph  v,  Henderson 
exposed  for  sale,  though  only  occasion-  (Ala.  1892),  10  So.  Rep.  843. 
ally  present  himself  in  his  store  and  Action  1>y  Widow. — Where  the  ad- 
conducting  his  business  through  clerks  ministrator  refuses  or  neglecta,  upon 
and  servants,  is,  in  contemplation  of  requests  made,  to  allow  the  property, 
law,  the  actual  possessor  of  the  goods,  claimed  to  be  appraised  and  set  apart 
and  an  action  of  trespass  for  seizing  for  the  widow,  she  cannot  maintain 
them  wrongfully  must  be  brought  in  trespass,  for  she  has  neither  a  general 
his  name,  and  not  that  of  such  clerks  nor  special  property  in  any  particular 
and  servants  so  trusted  by  him;  nor  is  goods  after  election  and  appraisement; 
such  a  one  less  owner  than  the  actual  her  remedy  is  a  special  action  on  the 
possessor  because  he  had  bought  the  case,  unless  the  estate  has  been  sold 
goods  in  the  name  of  another  and  and  converted  into  money.  Neely  v, 
shipped  them  in  that  name,  if  he  paid  McCormack,  25  Pa.  St.  255. 
for  them  with  his  own  money.  Willis  ABBignment. — An  assignment  of 
V.  Hudson,  63  Tex.  678.  chattels  by  which  the  right  of  property 

One  who  buys  property  at  an  execu-  passes,  draws  after  it  the  constructive 
tion  sale,  which  in  fact  is  owned  by  an-  possession,  and  the  assignee  may  main- 
other  person  than  the  judgment  debtor,  tain  trespass  upon  injury  thereto.  North 
and  who  does  not  take  possession,  ac-  v.  Turner,  9  S.  &  R.  (Pa.)  244;  Power 
quires  no  right  by  which  he  can  main-  v.  Geesman,  17  S.  &  R.  (Pa.)  251. 
tain  trespass  against  the  owner  for  1.  Bourne  v,  Merritt,-  22  Vt.  429; 
taking  and  converting  the  property  to  Corfield  v.  Coryell,  4  Wash.  (U.  S.) 
his  own  use.  Austin  v.  Tilden,  14  Vt.  371 ;  Lewis  v,  Carsan,  15  Pa.  St.  31. 
325.  When  property  was  sold  by  a  condi- 

Where  an  act  authorized  the  widow  tional  sale  and  the  time  of  payment  for 
of  minor  children  of  a  decedent  to  re-  the  same  by  the  vendee  had  not  elapsed, 
tain  property  to  the  value  of  $300,  and  and  while  in  possession  of  the  vendee  it 
the  widow  of  an  intestate  whose  entire  was  attached  by  one  of  his  creditors,  it 
property  consisted  of  less  than  $300,  was  held  that,  although  the  vendor  con- 
had  transferred  her  interest  in  the  chat-  tinned  the  general  owner,  yet  not  hav- 
tel  to  the  children,  it  was  held  that  ing  the  right  of  the  present  possession, 
the  children  had  sufficient  ownership  he  could  not  maintain  trespass  for  the 
in  the  property  to  entitle  them  to  bring  property  against  the  attaching  creditor 
trespass  against  a  stranger.  Roberts  of  the  vendee.  Hurd  v.  Fleming,  34 
V,  Messinger,  134  Pa.  St.  298.  Vt.  171. 

In  Pennsylvania^  an  action   in   the  If  the  vendor  has  parted  with  the 

form  of  trespass   may  be   maintained  possession  he  cannot  maintain  trespass, 

upon  facts  showing  the  cause  of  action  though    the    purchaser    be    insolvent. 

in  trespass  on  the  case,  or  trover,  under  McCarty    v,   Vickery,    12  Johns.   (N. 

the  act  of  May  25th,  1887,  P.  L.  271,  Y.)  348. 

abolishing  the  distinction  in  such  acts  Trespass  does  not  lie  by  the  general 

so  far  as  procedure  is  concerned.     Duf-  owner  for  taking  from  the  pledgee  per- 

field  V.  Rosenz,  144  Pa.  St.  520.  sonal  property  pledged  for  a  debt.  Gay 

One  who  has  goods  taken  under  dis-  v.  Smith,  38  N.  H.  171. 
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his  possession  as  to  give  the  bailee  a  right  to  use  the  property.^ 
Where  one  has  made  a  parol  lease  of  personal  property  for  a 
specified  time,  he  cannot  maintain  trespass  for  the  taking  of  the 
property,  if  taken  during  that  time,  as  the  property  of  the  lessee.* 
If  a  second  trespasser  takes  goods  out  of  the  possession  of  the 
first  trespasser,  the  owner  may  maintain  an  action  against  such 
trespasser,  the  injury  being  against  his  possession.^ 

b.  Persons    Having    Special    Property  —  Mortgagees, 

Pledgees,  etc. — One  having  special  property  may  maintain 
an  action  against  a  stranger  and  recover  the  full  value  of  the 
property  ;  *  and  bare  possession  is  prima  facie  sufficient  to  entitle 

Slgbt  to   Immodlate  PoiBesslon. — If,  the  custody  of  the  vendor.     North  v, 

however,   the    general   owner  parting  Turner,  9  S.  &  R.  (Pa.)  244. 

with  the  custody  to  a  mere  bailee,  re-  4.  Haythorn  v.  Rushforth,  19  N.  J. 

tains    the  right  to  immediate  posses-  L.     160;   Outcalt  v.  Durling,  25  N.  J. 

sion,  he  may  maintain  trespass.    Becker  L.  443 ;     Browning   v,    Skillman,   24 

V.  Smith,  59  Pa.  St  469,  N.  J.  L.  352 ;    Pool  v.  Simons,   1    N. 

1.  Wilson  V.  Barker,  4  Barn.  &  Ad.  H.  2S9:  Harker  v.  Dement,  9  Gill 
614;  Smith  V,  Miller,  i  T.  R.  475;  Gor-  (Md.)  7. 

don  V.  Harper,  7  T.  R.  9;  Van  Brunt  v.  In    Haydon's  Case,  6  Coke  69,  the 

Schenck,  11  Johns.  (N.  Y.)  377;  Neff  rule  is  thus  stated:  "  He  who  hath  a 

V.  Thompson,  8  Barb.  (N.  Y.)  213.  special  property  of  the  goods  at  a  cer- 

A  party  having  a  lien  upon  goods  tain  time  shall  have  a  general  action 

may  transfer  the  possession  subject  to  of  trespass  against  him  who  hath  the 

the  lien  of  a  third  person,  who  may  law-  general   property,  and   upon  the   evi- 

fully  hold  the  property  until  the  lien  be  dence,  damages  shall  be  mitigated;  but 

paid;  if  the  transferee  sells  the  goods,  clearly  the  bailee,  or  he  who  hath  a 

the  owner  is  remitted  to  his  original  special  property,  shall  have  a  general 

rights,free  from  the  lien,  and  may  bring  action  of  trespass   against  a  stranger 

trover  against  him.    The  owner,  how-  and  shall  recover  all  damages  because 

ever,  cannot  bring  trespass,  as  the  trans-  that  he  is  chargeable  over.*' 

feree  came  lawfully  into  possession  by  Leasee. — The  lessee  of  .stock,  under  a 

the  delivery  of  the   bailee.    Nash   v,  lease  to  return  the  same  in  good  con- 

Mosher,  19  Wend.  (N.  Y.)  431.  dition  at  its  expiration,  may  maintain 

2.  Lunt  V,  Brown,  13  Me.  236.  In  an  action  of  trespass  for  an  injury  to 
Ward  V,  Macauley,  4  T.  R.  480,  the  such  stock  while  in  his  possession,  by 
plaintiff  had  let  to  Lord  Mountford  a  a  railroad.  St.  Louis,  etc.,  R.  Co.  v. 
ready  furnished  house,  and  the  lease  Taylor,  57  Ark.  136;  St  Louis  v. 
contained  a  schedule  of  the  furniture ;  Biggs,  50  Ark.  169. 

pending  the  lease  the  defendants  seized  One  who  takes  up  an  animal  as  an 

part  of   the   furniture  on   execution  estray,  may  maintain  trespass  against 

against  Lord  Mountford.     It  was  held  a  wrongdoer,  who  takes  it  out  of  his 

that  trespass   did    not  lie  against  the  possession.     Hendricks  v.  Decker,  35 

defendants,  because  the  plaintiffs   had  Barb.  (N.  Y.)  298. 

neither  possession  nor  a  right  of  pos-  Custodian  of  Property. — When  one 

session  at  the  time.  is  in  possession  of  property,  under  such 

Upon  default,  however,  the  general  an  arrangement  that  he  is  accountable 

owner  may  bring  an  action  of  trespass,  for  it  or  for  any  injury  to  it  in  any 

Horn  f.  Davis,  155  Pa.  St.  57.  event,  such  person  may  sue  to  recover 

3.  Wilbraham  v.  Snow,  Sid.  438.  The  for  any  loss  or  injury  done  the  prop- 
taking  of  property  held  by  an  oilScer  erty  while  in  his  possession.  In  such 
under  an  attachment  against  the  own-  a  case  the  person  in  possession  is 
ers  is  an  unlawful  act  against  the  pos-  treated  as  the  owner,  and  is  entitled  to 
session  of  the  owner.  Cox  v.  Hall,  all  the  rights  of  the  owner.  Welty  v, 
18  Vt.  191.  Indianapolis,  etc.,  R.  Co.,  105  Ind.  55; 

Vendee. — A  vendee  of  goods  may  re-     New  York,  etc.,  R.  Co.  v.  Auer,  106 
cover  in  trespass,  before  they  are  deliv-     Ind.  219. 
ered,  against  one  who  takes  them  from        A  pnrcliaser  at  a  Judicial  sale  may 
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the  plaintiff  to  maintain  the  action  ;^  but  a  willful  trespasser  ac- 
quires no  such  property  or  possession  as  will  support  the  action.* 
The  action  may  be  maintained  by  a  mortgagee  who  has  possession 

maintain   the   action   against   a   mere  sufficient  to  maintain  trespass.      Mc- 

wrongdoer.     Smith  v.  Hill,  22   Barb.  Curdy  v.  Potts,  2  Dall.  (Pa.)  98. 

(N.  Y.)  656.  Where  the  property  is  owned  bv  the 

1.  Sutton    V,  Buck,   2    Taunt.   309 ;  state,  which,  it  has  declared,  it  holds 

Rooth  V.  Wilson,  i  B.  &  Ad.  39;  Estes  for  the  common  benefit  of  all  its  cid- 

V.  Cook,  22  Pick.  (Mass.)  295;  Hanroer  zens,  one  citizen  cannot  obtain  posses- 

V.  Wilsey,  17  Wend.  (N.  Y.)  91 ;  Sickles  sion,  so  as  to  exclude  another.  La.  Land, 

V.  Gould,  51  How.  Pr.  (N.  Y.)  32;  Hoyt  etc.,  Co.7^.Ga6quet(La),  13S0.  Rep.  171. 

V.  Gelston,  13  Johns.  ( N.  Y.)  41 ;  Wilson  Posaession  of  agent  is  that  of  his  prin- 

V.  Lawson,  103  N.  Y.  40;  Stowell   v.  cipal,  for  the  purpose  of  enabling  the 

Otis,  71  N.  Y.  38;  Entriken  v.  Brown,  latter  to  maintain  trespass.    Gillett  v. 

32  Pa.  St.  364;  Darnell  v.  Thompson,  13  Ball,  9  Pa.  St.  13. 

Ala.  440;  Governor  v»  Campbell,  17  Ala.  2.  See  Murphy  v,  Sioux  City,  etc.,  R. 

j66;  Miller  v.  Clay,  57  Ala.  162;  Louis-  Co.,  55  Iowa  473. 

lana  Land,  etc.,  Co.  v.  Gasquet  (La.),  In  Turley  v.  Tucker,  6  Mo.  583,  in  de- 

13  So.  Rep.  171;  Swift  V.  Mosley,  10  Vt.  livering  the  opinion  of  the  court,  Nap- 

208;  Edwards  v.  Edwards,  11   Vt.  587;  ton,  J.,  said  :  "To  maintain  this  action, 

Wustland  v,  Potterfield,  9  W.  Va.  438.  plaintiff  must  have  a  property,  either 

Mere  peaceable  possession  will  sup-  absolute  or  special,  and  the  possession 
port  the  action  as  against  one  who  dis-  or  right  to  immediate  possession  of  the 
turbs  the  possession  without  right,  goods  which  are  the  subject  of  contro- 
Warner  v.  Capps,  37  Ark.  32.  Bare  pos-  versy.  There  is  no  pretense  that  plain- 
session  is  itself  sufficient  title  against  tiff  had  the  absolute.  .  .  .  hadhesuch 
all  the  world  except  the  true  owner,  a  special  property  as  will  enable  him  to 
Potter  V.  Washburn,  13  Vt.  564.  maintain  an  action  of  trover?  The  cases 

Actual   possession,  though    without  of  special  property,  referred  to  by  the 

the  consent  of  the  real  owner,  when  authorities  in   the  illustration   of  the 

even  adverse  to  him,  will  be  sufficient  maxim  that  mere  possession  is  sufficient 

as  against  the  wrongdoer,  or  one  who  prima  facie  evidence  of  property  to 

can  show  no  better   title.      Miller  v,  maintain   an  action  against  a  wrong- 

Kirby,  74  111.  242 ;   Hurd  v.   West,  7  doer,  are  those  of  a  bailee, «  carrier,  a 

Cow  (N.  Y.)  "752.  lessee  for  life,  a  lord  who  seizes  an  es- 

Tmmediate  right  to  the  possession  is  tray,  a  sheriff  who  levies  on  goods,  and 
sufficient  against  one  who  takes  or  in-  the  finder  of  a  jewel.  In  all  these  cases, 
jures  property  tortiously.  Hare  v,  Ful-  and  every  other  instance  of  special 
ler,  7  Ala.  717;  Davis  v.  Young,  20  property,  the  possession  has  been  peace- 
Ala.  151.  able  and  lawful  possession,  or  a  posses- 
One  who  has  possession  of  a  cow,  sion  acquired  by  some  show  of  title  from 
title  to  which  is  in  his  wife,  may  main-  the  absolute  owner.  Did  plaintiff,  by  cut- 
tain  trespass  against  one  who  shot  it.  ting  the  timber  on  government  land,  ac- 
Taylor  v.  Hayes,  63  Vt.  475.  quire  such  possession?  There  is  no  case 

Although  the  plaintiff  has  not  title  of  a  mere  trespasser  acquiring  by  his 

to  the  property,  if  lawfully  in  possession  trespass  such  constructive  possession, 

he  may  maintain  the  action.    So  where  It  seems  to  be  contrary  to  settled  usage 

the  owner  of  goods  assigns  and  delivers  of  law  for  courts  to    interfere  in  such 

them  to  another  person  as  security  for  cases,  and  aid  one  trespasser  against  an- 

the  payment  of  a  debt  by  a  valid  assign-  other.  For  the  peace  of  society  the  law 

ment,  and  the  assignee   makes  an  as-  will  interfere  so  far  as  to  protect  actual 

signment  of  them  to  the  plaintiff,  by  an  possession,  but  will  not  raise  a  presump- 

instrument  which  is  void  as  against  the  tive  possession  as  the  foundation  of  a 

provisions  of  the  statute  in   that  state,  special  property." 

and  delivers  them  over  to  the  plaintiff,  The  mortgagee  of  personal  property, 

with  the  assent  of  the  original  owner,  who  has  the  right  to  take  possession 

the  plaintiff  may  maintain  an  action  of  whenever  he  deems  himself  in  danger 

trespass  against  one  who  takes  them  of  losing  the  mortgage  debt,  cannot 

without   right.     Barker  v.  Chase,  24  sustain  trespass,  unless  the  contingency 

Me.  230.  on  which  his  right  to  the  possession 

Possession  under  an  equitable  title  is  was  to  accrue  has  happened,  followed 
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or  the  right  to  immediate  possession,  *  or  by  a  pledgee,*  or  a  naked 
bailee.*  The  second  mortgagee  in  possession,  though  the  prior 
mortgage  is  unsatisfied  and  the  legal  title  is  in  the  first  mortgagee^ 

by  some  act  on  his  part  asserting  such  may  maintain  trespass  for  the  injury  in 

right.     Skiff  V.  Solace,  23  Vt.  279.  in  his  own  name.    Colwell  v.  Reeves,  2 

1.  Perry  v.  Chandler,  2  Cush.  ( Mass.)  Campb.  575. 

237;  Kimball  v.  Marshall,  8  N.  H.  291;  Even  a"^  gratuitous  bailee  may  main- 

Howell   V,  Caryl,  50  Mo.  App.  440;  tain     trespass    against    a    wrongdoer. 

Brown   v.  Cook,  3   E.    D.  Smith  (N.  Rooth  v,  Wilson,  i  B.  &  Aid.  59. 

Y.)  123.  An  expressman  who  is  in  possession 

Where,  under  a  mortgage,  the  mort-  of  goods  for  the  purpose  of  moving  them 

gagee  is  authorized  to  take  possession  for  the  owner,  may  maintain  trespass 

and  sell  the  property,  should  the  mort-  against  one  who  wrongfully  seizes  them, 

gagor  fail  to  pay  the  indebtedness  at  Matthews  v.   Smith's  Exp.  Co.,   (Co. 

the  time  and  in  the  manner  provided,  Ct.)  23  N.  Y.  Supp.  132. 

or  should  sell  or  attempt  to  sell  the  "  This  distinction  was  formerly  taken, 

property  or  any  part  thereof,  or  should  namely :  that  if  goods  which  have  been 

move  the  same  beyond  the  limits  of  delivered  generally  to  a  man  to  be  kept, 

the  county,  or  should  the  property  be  are  taken  from  him  by  a  stranger,  the 

levied  on  or  taken  possession  of  by  any  bailee  may  maintain  an  action  of  tres: 

other  person,  the  right  to  immediate  pass,  because  he  is  answerable  for  the 

possession   is  simultaneous  with    the  goods  to  the  owner ;  but  that  if  goods, 

levy,  and  the  moment  the  right  of  pos-  which  have  been  delivered  to  a  man  to 

session   accrues   by  reason  of  a  levy,  be  kept  as  he  keeps  his  own,  are  taken 

the  mortgagee  may  maintain  trespass  by  a  stranger,  the  bailee  cannot  main- 

if   the  levy  is  forcible   and  unlawful,  tain  this  action;  because  he  is  not  an- 

being  regarded  as  having  constructive  swerable  for  the  goods  to  the  owner, 

possession.     Dunlap  v.  Steele,  80  Ala.  But  in  a  modern  case,  in  which  South- 

484;  Nelson  v.  Bondurant,  26  Ala.441;  cote's  Case  (4   Rep.  84),  and   all  the 

Welch  V.  Whitmore,  25  Me.  26.  old  cases  were  considered,  this  distinc- 

In  the  absence  of  any  stipulation  that  tion  is  exploded.     It  is  in  this  case  laid 

the  possession  shall  remain  with  the  down,  that  the  bailee  of  goods  which 

mortgagor,  the  right  of  possession  fol-  have  been  delivered  to  be  kept,  is  not, 

lows  as  an  incident  to  the   right  of  although  the  delivery  is  general,  an- 

property,  and  the  possession  of  the  swerable  to  the  owner  for  the  goods, 

mortgagor  is   the    possession  of    the  unless  they  were  lost  or  injured  by  neg- 

mortgagee.     Boise   v.  Knox,  10  Met.  lect  or  default  of  the  bailee ;  for  that  it 

(Mass.)  43.  would  be  very  unreasonable  to  make  a 

2.  A  pawnee  of  goods  may  maintain  man,  who  receives  no  benefit  from  keep- 
trespass  against  a  stranger  who  lakes  ing  the  goods  of  another,  answerable 
them  away,  and  recover  the  whole  value  for  the  taking  or  injuring  thereof,  un- 
in  damages,  though  they  were  pledged  less  he  has  been  guilty  of  neglect  or 
for  less.  Lyle  V.  Barker,  5  Binn.  (Pa.)  default.  It  seems  to  follow  from  this 
457.  case,  that  the   bailee  of  goods,  when 

8.  Chamberlain  V.  West,  37  Minn.  54;  delivered  generally  to  be  kept,  cannot 

Laing  v.  Nelson,  41   Minn.  ^21 ;  Orser  maintain  an  action  of  trespass  for  the 

t/.  Storms,  9  Cow.  (N.  Y.)  ^87;   White  taking  or    injuring    of    them   by   a 

r>.   Webb,    15    Conn.   302;    Cowen   v,  stranger."     Bac.  Abr.  **  Trespass,"  C. 

Snow,  II  Mass.  417;  Brownell  v.  Carn-  Action  by  Bailor  or  Bailee. — Unless 

ley,  3  Duer.  (N.  Y.)  9;  Bass  v.  Pierce,  the  bailee  has  an  absolute  right  to  re- 

16  Barb.  (N.  Y.)  595.  tain  the  possession  of  the  property  for 

**  Though   a  mere   servant  has    not  a  definite  time,  trespass  may  be  brought 

such  a  special  property  as  will  enable  against  the  wrongdoer  for  the  property 

him  to  maintain  trover,  yet  a  bailee  or  either  in  the  name  of  the  bailee  or 

trustee  or  other  person  who  is  respon-  bailor.     Strong  v,  Adams,  30  Vt.  221. 

sible  to  his  principal  may  maintain  an  See  also  Overby  v.  McGee,  15  Ark.  459. 

action,  and  lawful  possession  is  prima  Fixtures. — Where  an  auctioneer  was 

facie  evidence  of  property."  Faulkland  put  into  possession  of  goods  attached  to 

V,  Brown,  13  Wend.  (N.  Y.)  63.  the  freehold  for  the  purpose  of  selling 

A  shopkeeper  who  has  the  possession  them,  the  purchaser  being  bound  to  de- 

of  goods  sent  to  him  on  sale  or  return,  tach  and  remove  them,  it  was  held  that 
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may  maintain  trespass  against  a  stranger.^  The  action  may  be 
maintained  by  an  administrator  or  an  executor  for  an  injury  done 
to  the  property  of  the  deceased  after  his  death  ;*  and  by  an  exec- 
utor de  son  iorty  who  has  not  obtained  probate  at  the  time  of 
trial* 

The  finder  of  an  article  may  maintain  the  action  against  anyone 
save  the  true  owner.* 

c.  Public  Officers. — Trespass  may  be  maintained  by  a  sher- 
iff, or  other  officer  who  holds  goods  under  legal  process,  when  such 
goods  are  taken  from  him  or  injured  while  in  his  possession.^ 
The  action,  however,  will  not  lie  if  the  levy  be  void  ;•  or  if  the 
officer  has  so  parted  with  his  goods  as  not  to  be  entitled  to  imme- 
diate possession.''     The  possession  of  a  receiptor,  however,  is  the 

he  had  not  such  a  possession  as  would  and  the  real  owner  rescues  them,  he 

support  trespass  —  de  bonis  asportatis  may,  in  an  action  bj  the  sheriff,  show 

for  their  wrongful  removal.    Davis  v,  his  right  and  defeat  the  action.     Mer- 

Danks,  3  Exch.  435.  ritt  v.  Miller,    13   Vt.  417.     But  see 

1.  White  V,  Webb,  15  Conn.  302.  Wudensaul  v.  Reynolds,  49  Pa.  St  73. 

2.  Hutchins  v,  Adams,  3  Me.  174;  7.  Blade  v.  Arundal,  i  Maule  &  S. 
Thorpe  v,  Stallwood,  13  L.  }.  R.  N.  711,  where  a  sheriff,  after  making  a  levy 
S.  C.  P.  341;  Kirk  v.  Gregory,  i  Exch.  on  personal  property,  left  the  property 
Div.  55.  in  the  possession  of  two  other  persons 

Goods  and  chattels,  on  the  death  of  than  the  defendant  in  the  execution, 

the  owner,  vest  in  his  personal  repre-  taking  from  them  a  paper  under  seal,  by 

sentatives  ;  and  if  they  be  afterwards  which  they  acknowledged  the  receipt  of 

tortiously    taken    or  wrongfully   con-  the  property  from  the  sheriff,  and  agreed 

verted,  he  may  sue  for  them  in  his  own  to  deliver  it  at  a  certain  time  and  place 

name,  without  describing  himself  as  ex-  specified,  it  was  held  that  trespass  would 

ecutor    or  administrator.     Patchen   v,  not  lie  by  the  sheriff  against  the  defend- 

Patchen,  4  Hill  (N.  Y.)  57.  ant  for  taking  away  the  property  levied 

8.  I  Chitt.  PI.  170;  Husband  v.  Smith,  on  before  the  time  of  delivery  had  ex- 

Hil.  Term.  1823.  pired,  because  till  its  expiration  he  was 

4.  Catteris  v.  Cowper,  4  Taunt.  547.  not   entitled  to  the    possession  of  the 

6.  Wilbraham  v.  Snow,  3  Saund.  47;  property.      Lewis  v.   Parsons,  15  Pa. 

Huntley  v.  Bacon,  15  Conn.  67;  Par-  St.  31. 

ker  V,  Dean,  45  Miss.  408;  Williams  r.        In  Taintor  v,  Williams,  7  Conn.  371, 

Herndon,  12  B.  Mon.  (Ky.)  484;  Smith  where  an  officer,  by  attachment,  on  the 

V.Woodward,  6  Johns.  (N.  Y.)  197;  8th  of  May,  took  the  goods  of  A,  in  that 

Rogers  v.  Darnby,  4  B.  Mon.   (Ky.)  part  of  the  house  which  A  occupied, 

238;  Teller  v.  Burtis,  6  Johns.  (N.  Y.)  and,  without  removing  them,  put  them 

197:  Lockwood   V,   Bull,  i    Cow.  (N.  into  the  custody  of  B ;  on  the  next  day, 

Y.)  330;  Rhoads  v*  Woods,  41  Barb.  C,  who   lived  in  another  part  of   the 

(N.  Y.)  471;  Marsh  v»  White,  3  Barb,  same  house,  at  the  request  of  the  offi- 

<N.   Y.)  518;    Hilliard   v.   Austin,    17  cer,  took  the  goods  into  his  charge,  and 

Barb.  (N.  Y.)   141;  Dezill  v.  Odell,  3  had  the  custody  of  them  until  the  loth; 

Hill  (N.  Y.)  215;  Dankin  v,  McKee,  from  that  time  till  the  i3th,  they  re- 

23  Ind.  447.  mained  in  A's  part  of  the  house  under 

A  sheriff  cannot  maintain  trespass  the  particular  charge  of  no  one ;  on  the 
for  goods  removed  by  a  stranger,  after  12th  the  officer  removed  them  into  C's 
an  execution  came  into  his  hands,  but  part  of  the  house,  and  put  them  into  his 
before  an  actual  levy.  Clerley  v.  Lock-  possession,  but  he  immediately  after- 
hart,  59  Pa.  St.  376.  wards  bade  the  officer  take  them  away, 

6.  Earl  of  Bristol  v.  Wilsmore,  2  declaring  that  he  wished  to  have  noth- 
Dowl.  &  Ry.  755;  Earle  v.  Camp,  16  ing  to  do  with  them  ;  there  they  re- 
Wend.  (N.  Y.)  564;  Horton  v.  Hen-  mained,  though  not  in  C's  custody,  until 
dershot,  I  Hill  (N.  Y.)  118.  the   14th,  when    they  were   taken   and 

Where  a  sheriff  seizes  goods  of  one  carried  away  by  a  stranger,  it  was  held, 

person  upon  process  against  another,  in  an  action  of  trespass  de  bonis  asfor- 
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possession  of  the  sheriff,  and  his  special  property  necessary  to 
maintain  the  action  continues.^ 

Tn.  RE¥m>TE« — 1.  Treipaai;  Case;  Trover. —  Sometimes  either 
case  or  trespass  may  be  brought,  and  frequently  trespass  and 
trover  are  concurrent  remedies? 

2.  TretpaM. — The  action,  generally  called '' trespass,"  sometimes 
regulated  by  statute,  may  be  brought  for  a  great  variety  of  inju- 
ries either  to  the  person  or  property.' 

tatis  brought  by  the  officer  against  such  lony,  3  N.  H.  376.    For  an  arrest  made 

stranger,  that  the  plaintiff  was  not  en-  on  legal  process,  but  hy  one  not  au- 

titled  to  recover.  thorized  to  serve  it,  trespass  is  the  prop- 

1.  Hanchett  v,  Ives,  33  111.  App.  471.  er  remedy.     Bebee  v.  Steel,  2  Vt.  314. 

Where  eoods  attached  by  a  deputy  of  For  arrest  under  void  process.  Allen 

the  sheriff  are  deposited  in  the  hands  of  v.  Greelee,  2  Dev.  (N.  Car.)  370;  Price 

a  keeper,  to  be  forthcoming  on  demand,  v.   Graham,   3   Jones   (N.    Car.)   54c; 

the  sheriff  has  a  special   property  in  O* Boyle  v.  Brown,  Wright  (Ohio)  465. 

them,  and  may  maintain  an  action  for  Wrongful  issuing  of  process.    Colt- 

them,  against  the  keeper  for  the  benefit  raine  v»  McCain, 3  Dev.  (N.  Car.)  308; 

of  the  attaching  creditor.  Baker  z;.  Ful-  24  Am.   Dec.  256;   Muse  v.  Viaal,  6 

ler,  21  Pick.  (Mass.)  3x8.  Munf.  (Va.)  27;  Boscher  v,  Roullier, 

S.  OaM  or  TresiMUis. — Either  trespass  4  Abb.  Pr.  (N.  Y.)  396. 

or  case  will  lie  against  an  officer  for  Injury  by  steamboat.    Case  v.  Mark, 

selling  a  defendant's  goods  under  an  2   Ohio   159;  Port  v,  Munn,  4   N.  }. 

execution,  in  disregard  of  his  claim  for  L.  61. 

the  benefit  of  the  exemption  law.  They  For  illegally  assessed  tax.     Crandall 

are  concurrent  remedies.     Van  Dresor  v,  James,  6  R.  I.  144. 

V.  King,  34  Pa.  St.  201 ;  75  Am.  Dec.  643.  For  improper  bail.     Clay  t'.  Sweet, 

Where  the  direct  cause  of  an  injury  i  A.  K.  Marsh.  (Ky.)  194. 

was  the  act  of  the  defendant,  but  unin-  For   wrongful    breaking    of    close, 

tentionally  and  through  negligence  on  Dingley    x).    B  u  ff  u  m,    57    Me.    379; 

his  part,  either  trespass  or  case  may  be  Wheeler    v,    Meshinggomesia,    30 

maintained.    Johnson  v,  Castleman,  2  Ind.  402. 

Dana   (Ky.)   377.      But    see    Case   v.  Scalding  by  hot  water.    Sullivan  v. 

Mark,  2  Ohio  169.    See  Trespass  on  Murphy,  2  Miles  (Pa.)  298. 

THE  Case,  vol.  26.  For  seduction.     LfOgan  v.  Murray,  6 

TresvftBS    or   Trorer. — Sanders  v»  S.  &  R.  (Pa.)  175;  9  Am.  Dec.  422; 

Vance,  7  T.  B.  Mon.  (Ky.)  209.  Hubbell  v,  Wheeler,  2  Aik.  ( Vt.)  359. 

A  person  is  liable  in  trover  for  kill-  See  Hornketh  v,  Barr,  8  S.  &  R.  (Pa.) 
ing  swine  which  have  broken  through  36;  11  Am.  Dec.  568. 
his  inclosures,  the  fence  viewers  having  For  injury  to  realty.  H.,  with  E.*8 
found  such  inclosures  sufficient,  and  consent,  placed  a  log  and  rails  in  a 
which  he  has  impounded ;  but  if  the  boundary  ditch  between  their  lands  to 
swine  when  killed  were  not  in  the  prevent  a  ditch  of  his  own  from  being 
pound,  but  at  large  and  trespassing  on  choked  by  silt;  E.  afterwards  removed 
his  land,  he  is  liable  only  in  trespass,  that  part  of  the  obstruction  on  his 
the  act  abolishing  the  distinction  be-  own  half  of  the  ditch,  whereby  sand 
tween  case  and  trespass  not  going  so  was  carried  down  and  filled  H.'s  ditch, 
far  as  to  allow  either  trespass  or  trover  causing  an  overflow  on  H.'sland.  Held^ 
to  lie  in  the  latter  case.  Cannon  v.  that  trespass  would  lie  therefor.  Hog- 
Horsey,  I  Moust.  (Del.)  440;  Conrad  wood  v.  Edwards,  Phil.  (N.  Car.)  350. 
V.  Pacific  Ins.  Co.,  6  Pet.  (U.  S.)  262  ;  Under  Colorado  Gen.  Stats.,  ch.90,  a 
Phillips  V.  Hall,  8  Wend.  (N.  Y.)  610;  settler  on  public  land,  to  enable  him  to 
24  Am.  Dec.  108;  Hayden  v.  Shed,  11  maintain  trespass  for  injuries  thereto, 
Mass.  500;  Prince  v.  Puckett,  12  must  be  in  the  actual  occupancy,  or 
Ala.  832.    See  Trover,  vol.  26.  have  made  improvements  to  the  value 

8.  WlienTrMpass  Kay  Be  Brought. —  of  $100.     Martin  v,   Pittman,  3  Colo. 

It    includes  assault  and  battery   and  App.  220. 

false  imprisonment.   Williams  v,  Ivey,  For  cutting  trees.    Montague  v.  Pa- 

I  Ala.  Sel.  Cas.  198;  Kimball  r.  Mo-  pin,  i  Mo.  757;  Tackett  t;.  Huesman, 
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19  Mo.  535;  Graham  v,  Moore,  4  S.  &  For   levying  on  exempt    property. 

R.   (Pa.)   467;    McClosky  v.  Powell,  Dow  i'.  Smith,  7  Vt.  465 ;  29  Am.  Dec. 

123  Pa.  St.  62;  Lowenberg  v.  Rosen-  203.    See  Stamer  v.  Nass,  3  GrantCas. 

thai,  18  Oregon  178.  (Pa.)  340. 

For  injury  from    careless    driving.  For  injury  by  stray  animals.  Mitchell 

Rappelyea  v,  Hulse,  13  N.  J.  L.  357;  v.  Wolf,  46  Pa.  St.  147. 

Burdick  v.  Worrall,  4  Barb.  (N.  Y.)  By  owner  of  vessel  for  discharge  of 

596:  Waldron  v.  Hopper,  i  N.  J.  L.  339.  fire-arms  on  ship.    Rhodes  v.  Roberts, 

For  wrongful  execution   process,  i  Stew.  (Ala.)  145. 

Vail  V.  Lewis,  4  Johns.  (N.  Y.)  450;  4  For  any  injury  caused  by  some  di- 

Am.  Dec.  300;   Young  v,  Hyde,  14  N.  rect  act.    Winslow  v.  Beal,6CaIl  (Va.) 

H.  35;  Codman  v.  Freeman,  3  Gush.  14;   Gotteral  v,  Gummins,  6  S.  &  R. 

(Mass.)  306;  Winslow  v.  Hathaway,  i  (Pa.)  343. 

Pick.   (Mass.)   211;    Brown   v.  Stack-  For  injury  by  infant.     Gampbell  v, 

house,  155  Pa.  St.  583;  Holton  v.  Tay-  Stakes,  2  Wend.  (N.  Y.)  137;   19  Am. 

lor,  80  Ga.  508.     For  executing  legal  Dec.  561. 

process  in  an  unlawful  manner,  tres-  For  breach  of  sealed  agreement  be- 

pass  is  the  proper  remedy.     Green  v,  tween   riparian    proprietors  adjusting 

Morse,   5   Me.  391 ;  Gollins  v.  Wag-  rights  to  waters  of  a  stream.     Horn  v. 

foner,  I'lll.  186;  State  v.  Becker,  132  Miller,  136  Pa.  St.  640. 

nd.  371.  For  the  destruction  of  a  boundary 

For  knowingly  allowing  stray  sheep  fence  erected   by  plaintiff.     Dhein  r. 

to  join  flock.     Brownell  v.  Flagler,  5  Benscher,  83  Wis.  316. 

Hill  (N.  Y.)  282.  For  a  lessee  refusing  to  remove  build- 

For  setting  dog  on  animals.  Wood  ings  at  the  termination  of  his  lease  and 
V.  La  Rue,  9  Mich.  158;  Painter  v,  forcibly  preventing  the  lessor  from  re- 
Baker,  16  111.  103.  moving  them.     Emiy  v.  Roanoke,  etc., 

For  unlawfully  impounding  beasts.  Power  Go.,  iii  N.  Gar.  94. 

Goffin  V.  Field,  7  Gush.  (Mass.)  355.  For  a  licensee  allowed  to  enter  prem- 

For  injuring  beast  by  insufficient  in-  ises  exceeding   his  license.    Gapel  v, 

closure.     Stewart  v.  Jewell,    7  T.    B.  Lyons,  3  Misc.  Rep.  (N.  Y.)  73. 

Mon.  (Ky.)  no.  Against  the  society  for  the  preven- 

For  wrongful  levy  on  goods.     Wick-  tion  of  cruelty  to  animals,  for  killing 

liffe  V.Sanders,  6  T.B.  Mon.  (Ky.)  296;  plaintiff's   horse.     Brill   v,   Ohio   Hu- 

Tatum  V,  Morris,  19  Ala.  302.  mane  Soc,  4  Ohio  G.  G.  Rep.  358. 

For    wrongfully    using    an    estray.  For  a  trespass  committed  by  con- 

Bsirrett   Zf.  Lightfoot,    i   T.    B.    Mon.  tractor  in  grading  defendant's  lot,  Ap- 

{Ky,)  241;  15  Am.  Dec.  no.  peal  of  Braithwaite,  131  Pa.  St  46;  or 

For  wrongful  arrest.  Maher  v.  Ash-  for  a  contractor  trespassing  on  a  lot 

mead,  30  Pa.  St.  344;  72  Am.  Dec.  708.  next  to  that  on  which  he  is  building. 

For  taking  wrong  beast  by  mistake,  though  not  willful  or  malicious,  and  the 
Hobart  v.  Haggett,  12  Me.  67;  28  Am.  one  for  whom  he  is  building  is  not  re- 
Dec.  159;  Delevan  v.  Bates,  i  Mich.  97.  sponsible.     Davison  v.  Shannahan,  93 

For  not  fencing,  by  which  a  crop  is  Mich.  486.  For  a  railroad  casting  rocks 

destroyed.   If  a  person  is  bound  to  put  and  debris  on  land  adjacent  to  its  right 

up  a  fence,  and,  by  neglect  thereof,  the  of  way.     G.  B.  &  L.  R.  Go.  v.  Eagles, 

cattle  of  others  get  into  his  neighbor's  9  Colo.  544;  13  Pac.  Rep.  696;  G.  B.  & 

field  and  destroy  his  neighbor's  corn,  L.  R.  Go.  v.  Doyle,  9  Golo.  549 ;  13  Pac« 

trespass  is   not    the    proper    remedy.  Rep.  699. 

Grawford  v.  Hughes,   3   }.  J.   Marsh.  By  a  conditional   vendor  against  a 

(Ky.)  433.  party  wrongfully  taking  the  property 

For  killing  slave.     Nash  v.  Primm,  sold  from  the  conditional  vendee  after 

I  Mo.  178;  Qreer  v,  Emerson,  i  Overt,  the  condition  is  broken.     Fields  z\  Wil- 

(Tenn.)  13.  Hams  (Ala.),  8  So.  Rep.  808. 

To  recover  stolen  goods.     Howe  v.  TrespaM  Will  Not  Ue.— Not  against 

Glancey,  53   Me.  130;  Howk  t'.  Min-  captain    for    enrolling    an    exempt 

nick,  19  Ohio  St  462;  2  Am.  Rep.  413.  person.      Merriman    v.   B  ry  ant,    14 

For  destroying  milldam.     Gonwell  Gonn.  200. 

V.  Brookhart,  4  B.  Mon.  (Ky.)  580;  41  Not  against  plaintiff  in  attachment 

Am.   Dec.  244;   Wilson  v.  Smith,  10  (when  suit  abated  by  another  suit). 

Wend.  (N.  Y.)  324.  Hayden  v.  Shed,  11  Mass. 500;  Hunt  r. 

For  negligence  or  accident.  Hodges  Pratt,  7  R.  I.  283. 

V,  Weltberger,  6  T.  B.  Mon.  (Ky.)  337.  Not  against  individual  memben  of 
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3.  TreipftM  Qnare  Clausiun  Fregit. — ^The  action  of  guare  clausum 
/regit  is  the  remedy  made  use  of  for  a  violent  or  forcible  injury 
to  the  real  property.*  The  close  or  parcel  of  land  trespassed 
must  be  described  either  by  ancient  names,  abuttals,  or,  generally 

council.  Gay  t'.  Bradstreet,49Me.  580;  The  bona  fide   purchaser  of  goods 

77  Am.  Dec.  273.  wrongfuUy  taken  fronj  the  owner,  is 

Not  against  sheriff  for  lawful  acts,  not  answerable  to  the  owner  in  tres- 

Farmers'  Bank  v.  McKinney,  7  Watts  pass,  but  only  in  trover  or  replevin  in 

(Pa.)  214.  the  detinet,  after  demand.     Barrett  v. 

Not  where  adequate  and  full  remedy  Warren,  3  Hill  (N.  Y.)  348. 

already  pursued.     Parker  v.  Hall,  55  1.  Deflnltlou.  —  Walker's   Am.    Law 

Me.  362.  (8th  ed.),  p.  593.    Trespass  quare  clau' 

Not    against    tenant  in   possession,  sum  lies  for  every  unlawful  intrusion, 

Brown  v.  Carter,  52  Mo.  46.  whether   the  land  is  inclosed  or  not, 

Not  for  killing  wild  animals.    Pier-  though  only   the  grass  is  trodden. 

»on  V.  Post,  3  Cai.  (N.  Y.)  175;  2  Am.  Dougherty  v.  Stepp,  i   Dev.  &  B.  (N. 

Dtfc.  264.  Car.)  371. 

Not   where    consent   has  waived.  Trespass  quare  clausum  will  not  lie 

Hogwood    V.    Edwards,    Phil.    (N.  for  breaking  and   entering  a  wooden 

Car.)  3SO.  "tent"  or  other  property  not  real  es- 

It  will  not  lie  for  milk  sold  and  de-  tate.  Burleigh  v.  Ford,  59  N.  H.  536. 
livered.  Weisberger  v.  White,  12  Pa.  The  entering  upon  real  estate,  and 
Co.  Ct.  Rep.  224.  Nor  by  the  owner  severing  a  part  therefrom  and  carrying 
of  the  fee  in  a  highway  against  a  rail-  it  away,  by  one  continuous  act,  can  be 
way  company  for  committing  acts  of  recovered  for,  by  the  tenant,  only  by 
trespass  thereon  while  constructing  the  an  action  of  trespass  quare  clausum, 
approaches  of  a  bridge,  the  acts  merely  Sturgis  t;.  Warren,  11  Vt.  433;  Haskin 
being  against  the  possession  and  not  v.  Record,  32  Vt.  575. 
against  the  fee.  Fitch  v,  Boston,  etc..  Proof  of  cutting  and  removing  wood 
R.  Co.',  59  Conn.  414.  Nor  where  the  is8uf!icient,Maxwell7^.  Maxwell,  31  Me. 
injury  is  occasioned  by  the  execution  184;  50  Am.  Dec.  657;  Oswalt  v.  Smith 
of  a  regular  process  of  a  court  of  com-  (Ala.),  12  So.  Rep.  109;  so  building, 
petent  jurisdiction.  Lowry  v,  Hately,  Russell  v.  Brown,  63  Me.  203;  so  per- 
30  111.  App.  297.  Nor  where  entry  milting  hogs  to  damage,  Morrison  7/. 
upon  land  is  by  virtue  of  a  valid  execu-  Mitchell,  4  Houst.  (Del.)  324. 
tion.  Bergeron  v.  Dartmouth  Savings'  An  action  for  forcibly  entering  upon 
Bank,  62  N.  H.  655.  land  owned  and  possessed  by  the  plain- 
One  may  take  his  property  from  the  tiff,  and  tearing  down  a  dwelling  house 
possession  of  a  wrongful  holder,  if  he  and  out- buildings  and  carrying  away 
can  do  so  without  a  breach  of  the  peace,  the  materials  of  which  they  were  built, 
Harding  v,  Sandy,  43  111.  App.  442.  and  for  digging  up  and  carrying  away 
But  one  is  not  justified  in  breaking  the  fruit  trees,  is  quare  clausum  fregit, 
close  of  another  and  taking  the  lands  Uttendorffer  v.  Saegers,  50  Cal.  496; 
in  his  possession  under  claim  of  right,  not  for  consequential  injuries.  Rich- 
al though  he  is  the  lawful  owner.  Salis-  ardson  v.  Milburn,  11  Md.  340.  The 
bury  t;.  Green,  17  R.  I.  758.  working    of   quarries   and  blasting  of 

One  summoned  by  a  marshal  to  ap-  rocks,  whereby  large  quantities  of  rocks 

praise  goods  is  not  liable  to  the  owner  and  stones  were  thrown  upon  thedwell- 

for  a  trespass — he   is  bound   to  obey,  ing  house  and  premises  of  the  plain- 

Thrailkill  v.  Daily,  16  Neb.  114.  tiff,  breaking  the  doors,  windows,  etc., 

TroTer  Instead  of  Trespass. — Where  is  a  case  for  an  action  of  trespass  quare 

a  party  became  possessed  of  the  wagon  clausum  fregit  ^  and  not  for  an  action  on 

of  another,  and  changed  part  of  its  ap-  the  case,  Scott  v.  Bay,  3  Md.  431;  action 

pendages,  and  the  owner  then  repos-  survives,  McCallion   v.  Gegan,    i  Pa. 

sessed  himself  of  it,  without  knowledge  Leg.  Gaz.  Rep.  414;  force  is  necessary, 

of  the  changes,  it  was  held  that  trespass  Pearson  v.  Smith,  Cam.  &  N.  (N.  Car.} 

would  not  lie  against  him  for  the  sub-  376 ;  act  must  be  unlawful,  Munson  v. 

stituted  article.    Trover  is  the  proper  Mallory,  36  Conn.  165 ;  4  Am.  Rep.  52. 

remedy,  if  any.     Parker  T^  Walrod,  13  Trespass  quare  clausum  does  not  lie 

Wend.  (N.  Y.)  296;  i6  Wend.  (N.  Y.)  for  being    prevented    from   using  the 

514;  30  Am.  Dec.  124.  water  of  a  well  on  the  land  of  the  de- 
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in  the  United  States,  by  lines  and  distances,  any  mistake  being 
fatal.^  The  gist  of  the  action  is  the  disturbance  of  possession.^ 
The  action  can  be  brought  by'  or  against  a  corporation  ag- 
gregate.* 

4.  Trespaaifor  Mesne  Profits. — ^This  form  of  action  is  supplemental 
to  an  action  of  ejectment,  brought  against  the  tenant  in  posses- 
sion to  recover  the  profits  which  he  has  unlawfully  received  during 
the  time  of  his  occupation.*  The  plaintiff  is  only  entitled  to  it  after 
judgment  in  ejectment.*  The  right  of  recovery  is  based  on  four 
things :  first,  title  to,  or  possession  of  premises ;  second,  expulsion 
of  plaintiff ;  third,  reception  of  rents  or  profits  by  defendant ; 
fourth,  re-eotry  by  plaintiff.''  A  judgment  in  ejectment  is  con- 
clusive as  to  possession  of  defendant  at  service  of  writ,  but  not 

fendant,  but  which  the  plaintiff  had  the  As  to  what  is  suflScient  evidence  of 

right  to  use;  the  proper  remedy  is  case,  possession  to  enable  an  alleged  owner 

Shafer  v.  Smith,  7  Har.  &  T.  (Mc^)  67.  to  maintain  trespass,  see  Odd  Fellows* 

If  a  par^  claiming  to  be  landlord  en-  Savings  Bank  v.  Turman  (Cal.  1892), 

ter  upon  the  premises  occupied  by  his  30  Pac.  Rep.  966. 

alleged  tenant,  under  valid  legal  pro-  Trespass  quare  clausum  f regit  lies, 
cess,  the  tenant  cannot  maintain  an  however  temporary  plaintiff's  interest 
ViCXXon  Qitres^2A^  quare  clausumfreg'ii;  may  be,  even  though  it  be  merely  in 
his  remedy  is  on  the  case  for  suing  out  the  profits  of  the  soil  as  vesture  ierne^ 
the  process  maliciously.  Melson  v,  etc.,  if  it  be  in  exclusion  of  others. 
Dickson,  63  Ga.  682;  36  Am.  Rep.  128.  Plaintiff  brought  an  action  against  de- 
Trespass  quare  clausum  f regit ^  will  fendant  for  breaking  into  his  close  and 
not  lie  in  favor  of  one  who  has  a  right  destroj'ing  the  crops.  The  evidence 
ofway  across  a  proprietor's  land  against  showed  that  the  title  to  the  lands  en- 
another,  for  using  the  way  under  per-  tered  was  in  plaintiff's  wife.  Plaintiff's 
mission  of  the  proprietor.  Morgan  witnesses  testified  that  the  crops  in- 
v.  Boyes,  65  Me.  124.  But  it  will  in  jured  were  plaintiffs.  It  was  held  suf- 
favor  of  a  mortgagee  having  a  right  ficient  to  sustain  a  finding  in  favor  of 
to  cut  grass  from  the  mortgaged  prem-  plaintiff.  Stevens  v,  Adams,  i  Thomp. 
ises  and  apply  the  proceeds  to  the  dis-  &  C.  (N.  Y.)  587. 
charge  of  the  debt,  against  a  stranger  8.  Cumberland,  etc.,  Canal  Corp.  v, 
cutting  grass,  Burley  v.  Pike,  62  N,  Hitchings,  59  Me.  206. 
H.  495;  or  the  lessee  of  a  pond  with  a  4.  Tx^%^9a%  quare  clausum  f  regit -^iX^ 
right  to  cut  ice,  against  a  stranger  en-  lie  against  a  railroad  company  or  other 
croaching  on  his  right.  Richards  v,  private  corporation.  Main  v.  North- 
Gauffret,  145  Mass.  486.  Eastern  R.  Co.,  12  Rich.  (S.  Car.)  82; 

1.  Gould  Pleading  (5th  ed.),  p.  170;  Riddle   v.  Proprietor,  7  Mass.  169;  5 
2  Chitt.  PI.  387,  note  (n.)  Am.   Dec.  35.     And    see    Corpora- 

2.  Brown  v,  Manter,  22  N.  H.  468;  tions,  vol.  4,  p.  250. 

Rogers?;.  Brooks  (A  la.), 1 1  S0.Rep.753.  ^"*  *^^  contra,  Foote  v.  Cincinnati, 

In  cases  of  disseisin,  the  owner  maj'  9  Ohio  31 ;  34  Am.  Dec.  420. 

maintain  trespass  if  the  entry  was  made  6.  DeflnltioiL. — B  o  u  v  i  e  r  Law  Diet, 

while  he  was   himself   in   possession,  vol.  2,  p.  748. 

Scheffel  v.  Weiler,  41  111.  App.  85.  6.  Donford   v,  Ellys,  12   Mod.  138; 

In  Rogers  v,  Duhart,  97  Cal.  "500,  it  Wilkinson  v.  Kirby,  15  C.  B.  430;  80 

was  held  that  although  plaintiff  could  E.  C.  L.  428;  Barnett  v.  Earl  of  Guild- 

not  maintain  trespass  quare  clausum  for  ford,  ix  Exch.  19;  Caldwell  v.  Walters, 

want  of  possession,  yet  as  under  the  22  Pa.  St.  378;  Fry  v.  Branch  Bank,  16 

California   Code    technical    forms  of  Ala.  282;  Carson  v.  Smith,  i  Jones  (N. 

action  are  discarded,  the  allegation  of  Car.)   xoS;   Standi  v.  Calvert,  63  N. 

possession  was  immaterial   and  might  Car.  616. 

be  treated  as  surplusage.  ".  Waterman  on   Trespass,  vol.  2, 

If  the  plaintiff  negatives  possession  ^  1160. 

in   his  pleadings,   he   cannot  recover.  It  cannot  be  maintained  by  the  lessor 

Moon  V,  Avery,  42  Minn.  405.  against  the  mortgagee  -making  formal 
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after.*  After  recovery  by  default  in  ejectment,  the  defendant  is 
precluded  from  setting  up  any  defense  that  might  have  been  done 
in  the  original  action,  as  that  he  was  not  in  possession.'  The  tres- 
passer cannot  recover  the  whole  value  of  improvements  made 
while  in  possession ;  but  if  made  in  good  faith,  he  may  offset  them 
to  the  extent  of  rent  and  profits.' 
6.  Foreible  Entry  and  Detainer. — (See  Forcible  Entry,  vol.  8, 

p.  lOI.) 

6.  Trespass  Ti  et  Armis. — This  is  the  form  of  action  which  lies  to 
recover  damages  for  an  injury  which  is  the  immediate  consequence 
of  a  forcible  wrongful  act  done  to  the  person  or  personal  prop- 
erty.*    It  will  lie  in  a  great  variety  of  cases.* 

7.  Criminal  Trespass — (See  Forcible  Entry  and  Detainer, 
vol.  8,  p.  loi). — Usually  there  is  a  criminal  action  for  trespass,  by 
statute  in  the  several  states,  where  certain  circumstances  connected 

entry  upon  the  premises  in  possession  of  will  lie.  Accordingly,  where  a  belliger- 

a  tenant  in  order  to  foreclose  his  mort-  ent^cruiser  chased  a  neutral,  supposing 

gage,  unless  he  shows  actual  possession,  her  to  be  an  enemy,  and  through  neg- 

or  a  reception  of  the  rents  and  profits,  ligence  ran  her  down  in  the  night  and 

or  an  ouster  himself  by  defendant,  not-  sunk  her,    trespass   vi  et  armis  will 

withstanding  the  mortgage  is  invalid,  lie  for  the  damages  sustained.  Percival 

Baker  v,  Kimball,  140  Mass.  120.  v.  Hickey,  18  Johns.  (N.  Y.)  257 ;  9  Am. 

1.  Lane  v,  Harrold,  72  Pa.  St.  267,  and  Dec.  210. 

cases  cited ;  Avent  v,  Hord,  3  Head.  6.  The  following  instances  will  serve 

(Tenn.)  458;  Holmes  v.  Davis,  19  ^.  to  illustrate  when  an  action  of  trespass 

Y.  488;  Buntin  v.  Duchane,  i  Blackf.  vi  et  armis  will   lie:     It  will   lie  for 

(Ind.)  56;   Lloyd  v,  Nourse,  2  Rawle  chasing  the  plaintiff's  horse  with  dogs, 

(Pa.)  49.  and  causing  her  to  run  upon  a  stake, 

2.  Jackson  v.  Combs,  7  Cow.  (N.  Y.)  so  that  she  died.  James  v.  Caldwell,  7 
36;  Chesround  v.  Cunningham,  3  Yerg.  (Tenn.)  38.  See  Scott  t\  Shep- 
Blackf.  (Ind.)  83;  Bailey  v.  Hastings,  herd,  2  Wil.  403,  a  similar  case. 

15  N.  H.  525.  For  levy  under  a  void  warrant.  Bag- 

8.  Russell  f.  Blake,  2  Pick.  (Mass.)  well  v,  Jamison,  Cheves  (S.  Car.)  3^9. 

505;  Loomis  T'.  Green,  7  Me.  386;  Ab-  For  loss  of  crop  consequent  on  break- 

bott  V.  Abbott,  51  Me.  575 ;  Brown  v,  ing  a  way  fence.  Hardin  v.  Kennedy,  2 

Ware,  35  Me.  411.  McCord  (S.  Car.)  277. 

4.  Deflnltlon. — Bouvier  L.  Diet.,  vol.  For  an  injury  by  an  accident  or  mis- 
ay  p.  748.  fortui^e.    Loubz  r.  Hafner,  i  Dev.  (N. 

Trespass  vi  et  armis  lies  if  the  injury  Car. )  185. 
be  immediate  and  direct,  but  if  it  be  For  injury  occasioned  by  force, 
consequential,  the  action  will  be  tres-  Crawford  v.  Waterson,  5  Fla.  472 ; 
pass  OD  the  case.  Trespass  on  the  case  Barber  v.  Barnes,  2  Brev.  (S.  Car.)  491. 
lies  for  a  violent  and  immediate  in-  For  killing,  shooting  or  starving  cat- 
jury,  unless  willful,  if  occasioned  by  tie.  McCoy  v,  Phillips,  4  Rich.  (S. 
the  carelessness  or  negligence  of  the  Car.)  463. 

defendant.     Jordan  v,  Wyatt,  4  Gratt.  By   parent   for  taking  away   child. 

(Va.)  151 ;  47  Am.  Dec.  720.    Plaintiff  Vaughan   v,  Rhodes,   2   McCord   (S. 

liad   wood   on  defendant's  land.     De-  Car.)  227;  13  Am.  Dec.  713. 

fendant  set  fire  to  some  rubbish  on  an-  For  enticing  away  slave,  although  no 

other  part  of  the  land.    The  fire  es-  force  used.  Tyson   v.  Ewing,  3  J.-  J. 

capediiimand  unintentionally  burned  Marsh.  (Ky.)  185. 

plaintiff 's  wood.   It  was  held  that  tres-  For  wrongful  entry  on  lands  for  the 

pass  vi  et  armis  would  lie  against  the  purpose  of  surveying.     Harry  v.  Gra- 

defendant  for  the  injury.  ham,  6  Jones  (N.  Car.)  460. 

Trespass  for  direct  injury.     Where  In   some   cases,    for  injury    to  real 

an  act  not  willful,  but  the   result  of  property.  Caldwell   v.  Julian,  2  Mill 

negligence,  is  the  immediate  and  direct  (S.  Car.)  294. 

cause  of  an  injury,  trespass  vi  et  armis  For  cutting  trees  on  one's  own  land 
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with  the  acts  complained  of  show  wantonness  or  malice.  The 
facts  which  make  out  a.case  of  such  criminal  trespass  depend  usu- 
ally upon  the  statute.* 

so  that  they   fall  on  the  land  of  the  to  the  use  of  common  schools,  need 

neighbor  to  the  latter's  injury.    Neu-  not  have  the  name  of  the  prosecutor 

som  V.  Anderson,  3  Ired.  (N.  Car.)  42.  indorsed  thereon,  in  Arkansas;  this  is 

For  injury  done  to  property  in  build-  required  only  in  case  of  trespass  on 

ing.    Caldwell   v.  Julian,   2    Mill   (S.  private  property.     State  v.  Brown,  10 

Car.)  294.  Ark.  104. 

Not  for  malice,  if  no  force.   Outlaw'       Connecticut, — Knowledge  that  the 

V,  Davis,  27  111.  467.  act  was  unlawful  is  immaterial.    Gen. 

1.  mnstrationfl  in  8ey«ral  States  Un-  St.  Conn.,  §  1454,  provides  that  every 

der  Statute,  of  Criminal  TresiMuis.    Ala-  person  who  shall  enter  upon  the  in- 

hama, —  Under    Code,    warning    not  closed  land  of  another,  without  the  per- 

to   enter   premises   unless    necessarj'.  mission  of  the  owner  thereof,  for  the 

Matthews  v.  State,  81  Ala.  66;  Gold-  purpose  of  fishing,  etc.,  shall  be  fined, 

smith  "J,  State,  86  Ala.  55;  Owens  v.  It  was  held    in  a   prosecution    by  a 

State,  74  Ala.  401.  grand  juror  for  a   violation   of  such 

"  The  place  or  premises  sometimes  statute,  that  the  knowledge  of  defend- 

known  and  called  as  the  little  place "  ant  that  his  act  was  unlawful  is  im- 

is  a  sufficient  description.     Watson  v.  material,  and  evidence  thereof  will  be 

State,  63  Ala.  19.    An  action  f:>r  purr  excluded. 

suing  with  dogs   and  killing  a   hog.  In  a  prosecution  for  entering  on  the 

Thompson  v.   State,  67  Ala.   106;  42  inclosed   land  of  another  without  the 

Am.  Rep.  loi.   "  For  willfully  and  ma-  •  owner's  permission,  for  the  purpose  of 

liciously  cutting  timber  on  another*s  fishing,  evidence  that  signs  forbidding 

land.*'     Pippen   v.  State,  77   Ala.  81.  fishing  had  been  posted  upon  adjoining 

*'  Premises"  means  an   inclosed  pas-  land  by  a  fishing  club,  which  had  no 

ture  a  mile  from  the  dwelling  house,  control    thereof,   introduced    to   show 

Sandy  v.  State,  60  Ala.  18.     For  open-  that  defendant  believed  the  signs  upon 

ing  a  road  on  another's  premises  with-  the  land  in  question  to  be  also  invalid, 

out    sufficient    necessity,    prosecution  was  immaterial. 

must   be    undertaken    by  owner.  The  fact  that  the  complaint  was  not 

Bellinger  v.  State,  92  Ala.  86.     Since  prosecuted  by  the  owner  of  the  1a«d  on 

Alabama  Code,  18S6,  §   3861,   inter-  which  the  alleged  offense  occurredt  is 

diets  and  punishes  the  taking  for  tem-  immaterial.     State  r.  Turner,  60  Conn, 

porary   use,   or   using  temporarily,   of  222. 

another's    animal   or  vehicle,   without  Georgia. — One  may  be  guilty,  crimi- 

the  owner's  consent,  and  prescribes  no  nally,  of  malicious  mischief  in  wantonly 

other  element  of  the  misdemeanor,  an  destroying  crops  on  land  over  which 

instruction,  or  indictment  f  jr  such  of-  defendant  is  authorized  to  open  a  way, 

fense,  to  acquit  if  there  was  no  wrong-  if  he  uses  his  right  maliciously.     Harris 

ful  intent  coupled  with  the  wrongful  v.  State,  73  Ga.  41. 

act,  is  properly  refused.     Bellinger  v.  An  indictment  for  malicious  mischief, 

State,  92  Ala.  86.  held  defective  for  not  naming  the  day 

Arkansas. —  Malicious  mischief  in-  and  month  when  the  offense  was  com- 

dudes  all   malicious  physical  injuries  mitted.     Bailey  v.  State,  65  Ga.  410. 

to  the  rights  of  another  which  impair  One  cannot  be  accused  criminally  of 

utility  or   materially   diminish   value,  taking  and  carrving  away  cotton  with- 

and  is  an  indictable  offense  under  the  out  consent  of^  owner,  as  a  criminal 

common  law  of  this  country.     State  v.  trespass,  as  to  that  cotton  of  which  he 

Watts,  48  Ark.  56.  has    the    rightful    possession,  and   in 

.The  Arkansas  Act  of  1838  (Mans-  which  he  has  a  beneficial  interest.  Pad- 
field's  Digest,  section  1658),  making  it  a  gett  v.  State,  81  Ga.  466. 
misdemeanor   to  carry  away  wood  or  Indiana. — Carrying  off  and  convert- 
timber  from  the  owner's  ground,  is  not  ing  property  of  another  is  not  malicious 
repealed  by  Arkansas  Act  of   March  trespass.    State    v.  Cole,  90  Ind.  112. 
1 8th,  1883  (Mansfield's  Digest,  {  1659).  Entry    without   license  is   not  indicts-- 
State  V.  Malone,  46  Ark.  140.  ble.     Arbuckle  v.   State,   32  Ind.  34. 

An   indictment  for  trespass  upon  a  One  not  guilty  of  criminal  trespass,  if  in 

sixteenth  section  of  land,  appropriated  possession  by  virtue  of  a  contract  ob- 
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tained  through  fraud,  Arbuckle  v.  State,  the  amount  of  damage  proved  "  cannot 

32  Ind.  34,  must  allege  kind  and  char-  be  computed.     State   v.  Grewell,   19 

acter  of  injury  done.    Brown  v.  State,  Kan.  189. 

76  Ind.  85.  A  dog  held  to  be  property  A  complaint  under  Kansas  Comp.  L. 
that  may  be  the  subject  of  malicious  (1879),  ch.  31,  ^  107,  for  maliciously 
trespass.  Kinsman  V.  State,  77  Ind.  132.  severing  growing  corn  from  a  free- 
One  not  guilty  for  removing  fence  of  an-  hold,  must  allege  that  the  owner  of  the 
other  in  good  faith  which  obstructs  a  corn  had  some  possessory  right  in  the 
road  he  has  been  using.  Palmer  z^.  State,  land.  State  v,  Haney,  32  Kan.  428. 
45  Ind.  388.  For  hunting  with  fire-arms  Either  or  both  the  criminal  prosecu- 
on  land  of  another  without  consent,  tion  and  the  civil  action  allowed  by 
Winlock  V.  State,  121  Ind.  531.  Requi-  Kansas  Gen.  Stat.  1096,  ch.  113,  §  3,  for 
sites  for  allegation  and  proof.  Squires  a  trespass,  may  be  prosecuted  bj'  the 
x;.  State,  59  Ind.  261.  See  also  Hughes  injured  party,  but  the  two  cannot  be 
V.  State,  103  Ind.  344;  Sample  v.  State,  united  in  one  proceeding.  Manville 
104  Ind.  289;  State  v.  Burns,  123  Ind.  v.  Felter,  19  Kan.  253. 
437;  State  V.  McKee,  109  Ind.  497;  The  provision  of  the  Kansas  Laws 
Begg^  V,  State,  123  Ind.  54;  State  v.  of  1862,  ch.  208,  which  punishes  any 
Blackwell,  3  Ind.  529 ;  Bosweil  i;.  State,  person  who  shall  cut  down  or  carry 
S  Ind.  499;  State  v,  Pitzer,  62  Ind.  362;  away  any  tree  growing  for  use,  "  or 
State  V,  Sparks,  60  Ind.  298;  Lossen  v.  any  timber,  rails,  or  wood,  standing, 
State,  62  Ind.  437.  being,  or  growing  on  the  land  of  any 

Iowa. — ^An  indictment  for  trespass  on  other  person,"  embraces  the  wrongful 

real    estate,  charging    that  defendant,  cutting  and  carrying  away  of  any  kind 

at  a  time  stated,  wrongfully  cut  down  of  trees  of  value  from  the  land  of  an- 

trees  growing  upon   certam  tracts  of  other.     Simpson  v.  Woodward,  5  Kan. 

land  described,  which  were  in  different  571. 

sections,  and  which  were  not  contigu-  Louisiana. — A  trespasser  convicted 

ous,  is  not  bad  for  duplicity.  and    sentenced  to  fine  and   imprison- 

An  indictment  charging  that  defend-  ment,  cannot  claim  indemnification 
jint  did "  wrongfully  .  .  .  cut  down  from  one  at  whose  instigation,  or  by 
.  .  .  and  then  and  there  carry  whose  misrepresentations,  he  had  been 
.  .  .  and  haul  away'*  certain  trees,  induced  to  commit  the  trespass.  Land - 
does  not  charge  two  offenses,  under  reaux  v.  Marsoudet,  4  La.  Ann.  335. 
Iowa  Code,  §  3983,  which  provides :  On  an  indictment  for  cutting  timber 
"  If  *any  person  commits  any  tres-  from  the  land  of  another,  it  is  error  to 
pass  by  cutting  down  or  destroying  refuse  a  charge  that,  in  order  to  con- 
any  timber  or  wood  standing  or  grow-  vict,  it  must  be  proved  that  the  act  was 
ing  upon  the  land  of  another,  or  by  done  knowingly  and  willfully,  and  not 
carrying  away  any  timber  or  wood  be-  through  mistake  or  inadvertence.  State 
ing  on  such  land,  ...  he  shall  be  v.  Prince,  43  La.  Ann.  817. 
punished,'*  etc.  State  v.  Paul,  81  Iowa  Missouri.  —  In  Missouri,  a  prose- 
596.  cutor  is  not  necessary  on  an    indict- 

Keniucky. — A  claimant  of  land  who,  ment  for  a  trespass  to  school  lands.   A 

aided  by  others,  enters  against  the  will  prosecutor  is  only  necessary  in  case  of 

of  the  owner  in  possession,  and  in  vio-  trespasses  to  private  property.     State 

lent  and  abusive  language  announces  v,  Roberts,  11  Mo.  510. 

his  intention  to  hold  possession,  com-  Under  the  Af/5j0im' statute  making  it 

mlts  a  breach  of  the  peace.     Both  his  an  offense  to  cut  timber   on  land  not 

entry   and    his  holding    are  forcible,  one's  own,  there  can  be  no  conviction 

Johnson  v.  Clem,  82  Ky.  84.  without  proof  of  a  criminal  intent. 

Kansas. — Where  a  person  acting  in  One  believing  himself  to  have  aright  to 

good   faith,  and   with  reasonable  pru-  cut  cannot  be  punished.     State  f. 

dence,  cuts  down  a  tree  growing  on  the  Kempf,  26  Mo.  429. 

land  of  another,  he  is  not  liable  to  a  An  information,  charging  the  defend- 

criminal  prosecution   under  Kansas  ant  with  having  wantonly   cut  down 

Comp.  L.  (1879),  ch.  113.     Wagstafft^.  the  hedge  of  another,  is  not  sustained 

Schippel,  27  Can.  450.  by  proof  that  he  cut  the  hedge  prop- 

An    information   for  a   trespass  on  erly  as  an  act  of  husbandry,  believing 

school  lands,  under  Kansas  laws  (1876)  it  to  be  on  his  own  land.  State  v.  Zinn, 

387,    ch.   122,   §   26,    must  aver   the  26  Mo.  App.  17. 

amount  or  value  of  the  damage  done;  Where  a  trespasser  acts  simply  upon 

for,  without  this,  the  fine  of  *'  double  a  mistaken  view  of  his  rights,  and  not 
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from  wantonness  or  other  evil  intent,  providing  that  any  person  guiltj  of 

he  is  not  amenable  to  a  statute  pun-  using  an j  force  or  violence  in  entering 

ishing  criminally    a  party    guilty    of  upon  the  possessions  of  another,  except 

malicious  trespass.    State  v,  Newkirk,  in  the  cases  and  the  manner  allowed  by 

49  Mo.  84.  law,  is  guilty  of  a  misdemeanor,  need 

Mississippi, — If  a  party  intending  to  not  specify  the  particular  force  or  evi- 

cut   timber  on   public  land,  through  dence  used.    People  v,  Farrell  (Su- 

mistake  cuts  timber  on  the  land  of  an-  preme  Ct.),  8  N.  Y.  Supp.  230. 

other  person,  he  is  liable  under  the  ^ew  Tork  Penal  Code,  section  467, 

statute.      Perkins   v.   Hackleman,   26  makes  it  an  indictable  offense  to  in- 

Miss.  41 ;  59  Am.  Dec.  243.  trude  on  land  without  authority.  It  was 

Under  the  Mississippi  stAtute^  neither  held  on  the  trial  of  an  indictment,  that 

the  title  nor  the  right  to  possession  is  evidence  that  defendant  entered  under 

involved.    Nor  is  defendant's  honest  legal  advice  was  properly  excluded,  the 

belief  that  he  had  a  right  to  enter  on  facts  making  it  apparent  that  there 

the  land   a  defense.    Knight  v.  State,  was  no  color  of  right  of  entry.    People 

64  Miss.  802.  V.  Stevens,  109  N.  Y.  159. 

A  person  who  has  occupied  land,  Under  that  statute,  providing  a  pen - 
merely  by  permission  of  the  owner,  alty  for  willfully  severing  from  the 
without  pretense  ot  title  thereto,  and  freehold  of  another  anything  attached 
who  has  abandoned  the  actual  occu-  thereto,  it  is  not  necessary  to  show 
pancy  and  gone  elsewhere,  intending  to  malice,  but  it  is  sufficient  to  show  that 
return  at  some  indefinite  time,  though  the  act  was  done  intentionally  with  de- 
he  has  '*  posted  "  the  place  before  leav-  sign.  Anderson  v.  How,  xi6  N.  Y.  336. 
ing,  has  not  such  possession  as  will  North  Carolina. — There  must  be 
bring  a  person  entering  upon  the  land  such  a  demonstration  of  force  as  is  cal- 
within  Mississippi  Code,  §  2980,  culated  to  intimidate.  State  v,  Coving- 
which  makes  a  person  liable  to  a  fine  ton,  70  N.  Car.  71.  Entry  under  void 
for  going  upon  the  land  of  another  warrant  constitutes  forcible  trespass, 
without  his  consent.  Hester  v.  State,  State  v,  Yarborough,  70  N.  Car.  250; 
67  Miss.  129.  Atlantic,  etc.,  R.  Co.  v,  Johnston,  70  N. 

Michigan, — The    complaint    under  Car.  348.     Compare  Perry  v.  Tupper, 

How.  Michigan   St.,  §  9i74»  is  suffi-  70  N.  Car.  538. 

cient  in  charging  the   intent  of  the  Shouting,  cursing,  and  using  violent 

entry  in  the  words  of  the  statute,  with-  and  menacing  language  in  the  highway 

out  averring  such  intent  to  have  been  in  front  of  prosecutor's  house  is  sum- 

malicious.  People  v.  O'Brien, 60  Mich.  8.  cient.  State  v,  Widenhouse,  71  N.  Car. 

As  the  statute  aforesaid  applies  to  279. 

trespasses  on  **  improved  land,"  it  can-  In  forcible  trespass,  the  offense  must 

not  be  construed  to  apply  to   lands  have  been  committed  in  the  presence  of 

within  the  limits  of  a  highway.  the  owner.    State  v.  Love,  2  Dev.  &  B. 

New  Tork. — An  indictment,  charg-  (N.  Car.)  267;  State  v.  Mills,  2  Dev. 
ing  that  the  defendant,  "with  force  (N.  Car.)  420;  State  v.  Fort,  4  Dev.  Sc 
and  arms,  unlawfully,  willfully  and  B.  (N.  Car.)  192;  State  v,  Bennett,  4 
maliciously,  did  break  in  pieces  and  Dev.  &  B.  (N.  Car.)  43. 
destroy  two  windows  in  the  dwelling  Threats  and  a  show  of  guns  and  pis- 
house  of  A,  to  the  great  damage  of  A,  tols  and  an  array  of  numbers,  by  which 
and  against  the  peace,"  etc.,  does  not  one  is  driven  out  of  the  house,  give  the 
set  forth  any  offense  indictable,  the  latter  the  action.  State  v.  Smith,  loa 
act  charged  being  merely  a  private  N.  Car.  466;  State  v.  Lyle,  100  N. 
trespass.  Kilpatrick  v.  People,  5  Den.  Car.  497 ;  State  v.  Tolever,  5  Ired.  (N. 
(N.  Y.)  277.  Car.)  452. 

Under  the  statute  which  gives  the  Actual  force  must  be  used.  State  r. 
court  of  special  sessions  jurisdiction  Armfield,  5  Ired.  (N.  Car.)  207;  State 
over  "  malicious  trespass  on  lands,  trees  v,  "Ray,  10  Ired.  (N.  Car.)  39;  State  v. 
or  timber,"  a  warrant  issued  out  of  that  King,  74  N.  Car.  177;  State  t.  Lloyd^ 
court  charging  defendant  with  having  85  N.  Car.  57^.  But  see  State  v.  Fish- 
committed  "malicious  trespass"  on  er,  i  Dev.  (N.  Car.)  504;  State  v. 
designated  land  is  sufficient,  without  Drake,  i  Winst.  (N.  Car.)  241. 
stating  the  circumstances  of  the  of-  Intentionally  and  willfully  injuring 
fense.  Peoples.  Upton  (Supreme  Ct.),  personal  property  includes  an  injuiy 
9  N.  Y.  Supp.  684.  to  stock  unlawfully  running  at  large. 

An  indictment    under    the    statute  State  v.  Brigman,  94  N.  Car.  888. 
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To  constitute  forcible  trespass  there  of  another,  and  grossly  abusing  his 

must  be  a  breach  of  the  peace.    State  family,  thereby  rendering  their  lives 

V.  Jacobs,  94  N.  Car.  950.  uncomfortable,  this  being  a  mere  civil 

Forcible  trespass  is  the  high-handed  injury.     Nor  is  it  an  offense  for  which 

invasion  of   actual  possession  of  an-  the  party  may  be  held  to  surety  of  the 

other.    State  v,  Laney,  87  N.  Car.  535.  peace.      Com.  v.  Edwards,   i    Ashm. 

In  forcible  trespass,  it  was  shown  &at  (Pa.)  46. 

defendant  rode  into  the  yard  of  prose-  Rhode  Island. — The  statute  provid- 
cutriz  after  being  forbidden  by  her,  ing  for  the  punishment  of  "  every  per- 
and  asked  where  her  husband  was;  she  son  who  shall  be  convicted  of  taking 
ordered  him  off;  but  he  remained  curs-  and  carrying  awav,  without  the  con- 
ing her  and  her  husband;  she  told  him  sent  of  the  owner  tKereof,"  any  growing 
the  second  time  to  leave,  and  that,  if  fruit,  etc.,  although  not  containing  the 
he  did  not,  she  would  call  A.,  when  word  "wantonly"  or  "maliciously,** 
defendant  left.  It  was  held  that  the  does  not  apply  to  taking  openly,  under 
facts  showed  a  case  of  forcible  trespass,  a  fair  claim  of  right ;  and  the  question 
State  V,  Hinson,  83  N.  Car.  640.  of  the  good  faith  of  the  accused  therein 

Entry  without  license,  after  being  is  for  the  jury.    State  v,  Luther,  8  R. 

forbidden,  does  not  include  the  case  of  I.  151. 

the  servant  of  a  bona  fide  claimant,  who  South  Carolina, — A's  verbal  permis- 
enters  at  his  master's  commands.  State  sion  to  B  to  plant  a  patch  of  turnips  in 
V.  Winslow,  95  N.  Car.  649;  State  v,  A's  field,  without  consideration  or  spec- 
Mace,  65  N.  Car.  345.  Mere  entry  on  ification  of  the  portion  thereof,  does 
land  after  being  forbidden,  without  a  not  give  to  B  such  possession  as  to  sup- 
display  of  weapons  or  threats  of  vio-  port  an  indictment  for  malicious  tres- 
lence,  and  without  doing  or  saying  any-  pass  against  A  for  destroving  B's  grow- 
thing  which  should  intimidate  a  man  ing  turnips.  State  v.  Cradsden,  20  S. 
of  ordinary  firmness,  does  not  amount  Car.  456. 

to  forcible  trespass.    State   v.   Mills,  Trespass  to  the  person  is  indictable, 

104  N.  Car.  905.  but  trespass  to  goods  and  chattels  is 

On  an  indictment  under  the  stat-  not.     Hence,  to  stop  one's  carriage  for- 

ute    for    going  or  entering    on    land  cibly,  without   intention   to  do  bodily 

after  being  forbidden,  and  without  a  harm,  is  not  an  indictable  assault.     In 

license,  defendant  may  show  that  he  such   a  case,  the  jury   should   be  in- 

-went    on   the   land   in    good    faith,  structed  to  find  the  defendant  guilty  or 

claiming  or  having  title  thereto ;  but  not,  according  as  they  should  decide 

such  defense  will  not  avail  unless  he  that  he  intended  to  do  an  injury  to  the 

show  reasonable  ground  for  a  belief  person  of  the  prosecutor  or  not.  '  State 

that  his  claim  was  well  founded.  State  v.  Edge,  i  Strobh.  (S.  Car.)  91. 

v.  Crawley,  103  N.  Car.  353.  The  South  Carolina  Act  declaring 

Breaking  the  outer  door  to  levy  an  that  "  Every  entry  on   the  inclosed  or 

attachment  is  forcible  trespass.     State  uninclosed  lands  of  another,  after  no- 

v.  Whitaker,  107  N.  Car.  802.  tice  from  the  owner  or  tenant,  prohibit- 

See  also  State  v.  Barefoot,  89  N.  ing  the  same,  shall  be  deemed  a  misde- 
Car.  565 ;  State  v.  Hause,  71  N.  Car.  meanor,"  was  not  directed  only  against 
518;  State  V,  Tolever,  5  I  red.  (N.  Car.)  those  who  have  entered  claiming  title. 
452;  State  V,  Armfield,  5  Ired.  (N.  The  language  of  the  act  is  used  in  its 
Car.)  207;  White  v.  Fort,  3  Hawks  (N.  ordinary  acceptation.  State  v,  Cock- 
Car.)  251 ;  State  v.  Hemphill,  4  Dev.  field,  15  Rich.  (S.  Car.)  53. 
&  B.  (N.  Car.)  109;  State  v.  Bogue,  9  South  Carolina  Gen.  St.,  §  3507* 
Ired.  (N.  Car.)  360;  Stater.  Walker,  10  makes  it  a  misdemeanor  to  enter  on 
Ired.  (N.  Car.)  234;  State  v.  Talbot,  land  after  notice  from  the  owner  or  ten- 
97  N.  Car.  494.  ant.    One   put   into  possession  by  the 

Pennsylvania, — An   entry   into  a  owner  cannot  be  convicted  on  proof  of 

building  under  a  claim  of  right,  with-  notice   from   one    whose    rights   were 

out  violence   and  a  strong   hand,   or  equitable,  and  which  might  or  might  not 

other  circumstances  of  terror,  cannot  have  been  enforced  in  a  suit  for  specific 

be  made  the  subject  of  a  criminal  pros-  performance.      State   v,   Ma>s,  24  S. 

ecution.  Thompson  v.  Com.,  1 16  Pa.  St.  Car.  190. 

155;  Hoffman  v.  Com.,  123  Pa.  St.  75.  Texas. — Knowingly  cutting  timber  on 

An   indictment  cannot   be  supported  land  of  another  is  trespass.     State  v, 

against  an  individual,  for  being  in  the  Arnold,  39  Tex.  74. 

frequent  practice  of  going  to  the  house  To    constitute    malicious    mischief, 
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8.  Trespaai  De  Bonis  A8portati8.-^This  action  lies  for  goods  that 

have  been  carried  away.^  It  is  brought  to  recover  damages  for 
the  goods  as  carried  away  ;  trover  and  replevin  are  generally  con- 
current remedies.* 

Vin.  PLEADnre — 1.  Dedaratipn.  —  (See  Declaration,  vol.  $» 

P-  349) 
a.  The  Allegations. — The  declaration,  petition,  or  summons 

is  the  statement  of  the  plaintiff's  cause  of  action,  and  should  con- 
under  the  Tetcas  statute,  the  articles  in-  Virg-inta, — A  party  indicted  for  a 
jured  and  destroyed  must  be  an  agri-  trespass,  with  force  and  arms,  maj  be 
cultural  product  or  property,  not  a  set  prosecuted  to  outlawry,  in  Virginia. 
of  buggy  harness,  Terry  r.  State,  25  Com.  v.  Hale,  3  Va.  Cas.  241.  In  such 
Tex.  App.  714;  nor  a  private  store-  case,  the  coroner  ought  to  pronounce 
house.  Beeson  v.  State,  23  Tex.  App.  the  judgment  of  outlawry,  and  his 
406.  name  ought  to  be  stated  by  the  sheri^ 

Under  a  statute  making  it  an  offense  in  his  return  to  the  exigent.  Com.  v. 
to  pull  down  the  fence  of  another  with-  Anderson,  2  Va.  Cas.  24^. 
out  his  consent,  one  joint  owner  of  the  An  indictment,  under  Virgimia'Layrs 
fence  may  be  convicted,  if  he  pulls  it  (1822-3),  ch.  34,  §  i,  for  punishing  will- 
down  without  the  consent  of  the  other,  ful  trespasses, mustallege  that  the  prop> 
Hurlburt  v.  State,  12  Tex.  App.  252.  erty  taken  away  by  the  defendant  be- 

One  may  be  guiltj'  of  malicious  mis-  longed  to  another  person,  and  that  the 

chief  in  pulling  down  a  fence,  although  taking  was  **  knowingly  and  willfully 

he  claims  title,  if  another  was  in  peace-  without  lawful  authority,*'  in  the  terms 

able   possession.    Carter  v.  State,  18  of  the  statute.    Israel's  Case,  4  Leigh 

Tex.  App.  573.  (Va.)  675;  PercaviPs   Case,  4   Leigh 

In  a  suit  for  damages  for  maliciously  ( Va.)  686. 

poisoning  plaintiff's  dogs,  the  defend-  1.  Bouv.  Law  Diet.,  vol.  2,  p.  748. 

ant's  acts  need  not  be  proved  beyond  a  Trespass  de  bonis  asportatis  may  be 

reasonable  doubt,  but  only  by  a  prepon-  maintained  for  taking  and  carrying 

derance  of  evidence,  notwithstanding  away  fixtures,  or  the  portions  of  a  build- 

they  constitute  a  crime  also.     Heilig-  ing  temporarily  dissevered  therefrom, 

mann  v.  Rose,  81  Tex.  222.    See  also  Wadleigh  v.  Janvrin,  41  N.  H.  503;  77 

Brumley  ».  State,  12  Tex.  App.  609;  Am.  Dec.  780. 

Coggins  V,  State,  12  Tex.  App.  109;  The  owner  of  land  having,  for  a  valu- 

White   V,   State,   14    Tex.   App.  449;  able  consideration,  given  license  to  an* 

Lackey  f .  State,  14  Tex.  App.  16^.  other  by  parol  to  build  a  bridge  on  his 

Tennessee. — An  entry  without  force,  land,  an  action  of  trespass  de  bonis  as- 

although  unlawful,  is  only  a  civil  tres-  fortatis  will  lie  against  him,  for  taking 

pass.    Temple    v.    State,   6    Baxt.  away  the  bridge  without  the  consent  of 

(Tenn.)  496.  him  who  erected  it.     Ricker  v.  Kelly, 

To  make  the  crime  of  maliciously  i  Me.  117;  10  Am.  Dec.  38. 

destroying,  injuring,  or  secreting  per-  In  Grafton  v,  Carmichael,  48  Wis. 

sonal    property,  the   primary   motive  660,  the  complaint  alleged  that  on,  etc, 

must  be  to  do  injury  and  thus  gratify  defendant  broke  and   entered  upon 

a  malevolent  disposition.    Hampton  t>.  plaintiff's  farm,  and  took  from  his  pos- 

State,  10  Lea  (Tenn.)  639.  session  certain  personal  property  of  the 

•One  found  masked  in  a  hen-house,  plaintiff,  carried  it  away  and  converted 

for  the  purpose  of  stealing  chickens,  it  to  his  own  use.    This  was  held  an 

was  held  properly  convicted  under  the  action  de  bonis  asportatis^  and  not  of 

**  ku-klux  "  law,  and  sentenced  to  not  trover. 

less  than  ten  years  in  the  penitentiary.  2.  Connah  v.  Hale,  23  Wend.  (N.  Y.) 

Walpole  V.  State,  9  Baxt.  (Tenn.)  370.  462:  Pangburn  v.  Partridge,  7  Johns. 

If  the  owner  of  land  removes  there-  (N.  Y.)  140;  5  Am.  Dec.  250;  Tnomp- 

from  a  building  placed  upon  it  without  son  v.  Button,   14  Johns.    (N.  Y.)  84; 

right  by  a  mere  trespasser,  the  owner  Mills  v.  Martin,  19  Johns.  (N.  Y.)  7; 

cannot  be  charged  with  malicious  mis-  Clark   v.   Skinner,  20  Johns.   (N.  Y.) 

chief  under  Tennessee  Code,  §  4652.  465;  11  Am.  Dec.  302;   Rogers  v.  A r- 

Malone  v.  State,  11  Lea  (Tenn.)  701.  nold,  12  Wend.  (N.  Y.)  30;  Barrett  r. 
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tain  a  distinct  and  positive  ^  allegation  of  every  fact  essential  to 
state  completely  the  cause  of  action.*     It  need,  however,  only 

Warren,  3  Hill  (N.  Y.)  348;   Pierce  v.  for  than  are  laid  in  tlie  declaration. 

Van  Dvke,  6Hill  (N.  Y.)6i3;  Ely  v.  Gillen    v.   Wilson,    2  T.   B.   Mon. 

Ehle,  3N.  Y.  506;  Erisman  v,  Walters,  (Ky.)  11. 

26    Pa.   St.   467 ;    Parker  v.   Hall,   55         Under  Illinois  statute,  the  "owner  " 

Me.  362.  can  bring  trespass  ;  such  owner  must 

1.  Rodtals  Poilttyely  Made. — If  in  allege  he  is  the  owner  in  fee  simple, 
trespass,  the  plaintiff  declares  **for  Wright  v.  Bennett,  4  111.  258;  Edwards 
that  whereas,"  etc.,  it  is  not  a  positive  v.  Hill,  11  111.  22. 

averment  and  is  bad.     Moore  v.  Daw-        One  suing  on  contract  for  a  per- 

nev,  3  Hen.  &  M.  (Va.)  127;   Hord  v,  sonal  injury  must  set  up  such  contract. 

Dishman,2  Hen.  &M.  (Va.)  595;  Col-  Moseley  v.  Wilkinson,   24    Ala.    411. 

Her  V.  Moulton,  7  Johns.  (N.  Y.)  109;  A  declaration  in  trespass  for  shooting 

Gordon  t;.  Hood,  Minor  (Ala.)  122.  a  horse  must   describe   the  shooting 

Where  treiipass  is  relied  upon  as  the  as  "  willful  and  malicious."    Ridge  v, 

ground  of  action,  it  should  be  set  forth  Featherston,  15  Ark.  159.    Must  give 

distinctly,  so  that    the   principal   act  defendant's  name  accurately.     Perkins 

complained  of  maybe  seen  with  rea-  v.  Maysville,  etc.,  Assoc.  (Ky.  1889), 

sonable    certainty,  and   kept  distinct  10  S.  W.  Rep.  659.     Must  distinctly 

from  matters  alleged    merely  in  ag-  state  every  essential  fact.     HalPs  Case, 

gravation.    Clark  v,  Langworthy,  12  5  Me.  409. 
Wis.  441.  An  allegation  in  a  complaint  that  a 

An  act  of  trespass  cannot  be  alleged  wrong  complained  of  was  done  with- 

by  way  of  recital  under  a  quod  cum.  out  the  fault  or    negligence    of  the 

Sturdevant  v.  Gains,  5  Ala.  435.  plaintiff,  is  not  necessary  in  a  case  of 

Vi  et  armis,  should  be  stated,  but  if  trespass,  and  where  the  wrong  com- 

^  not  stated,  does  not  make  the  declara-  plained    of  was  committed   by  some 

tion  bad  except  on  special  demurrer,  positive, affirmative  act;  it  is  necessary 

Marshall   v.   White,   Harp.  (S.  Car.)  only  where  the  issue  is  solely  a  ques- 

122 ;  Higgins  v,  Hayward,  5  Vt.  73.  tion  of  negligence.     Roll  v.   Indtan- 

Where  a  count  alleged  that  the  de-  apolis,  52  Ind.  547. 
fendant  vi  et  armis ^  broke  and  entered,  IllnBtratioxis ;  Good  Declaration. — A 
etc.,  and  rf«/<7rmr>  committed  a  certain  complaint  charging  that  defendant 
trespass  on  a  chattel  there  being,  on  **  unlawfully  broke  and  entered  plain- 
special  demurrer,  that  the  close  was  not  tiff's  close,  situate  .  .  .  and  took 
alleged  to  be  the  plaintiffs,  it  was  held  and  carried  away  two  hundred  dozen 
that,  as  there  appeared  sufficient  in  the  sheaves  of  wheat,  plaintiff's  personal 
count  to  sustain  trespass  to  the  chat-  property,  without  license,  to  his  dam- 
tel,  the  breach  and  entry  might  be  age,"  etc.,  sufficiently  charges  an  injury 
considered  as  surplusage,  the  defective  to  personal  property  and  states  a  cause 
statement  of  which  would  not  vitiate,  of  action.  Richardson  v.  Brewer,  81 
Haw  ley  v.  Clerk,  2  Tyler  (Vt.)  20.  Ind.  107. 

The  plaintiff  had  a  verdict  for  dam-        A    complaint    charging    defendant 

ages,  in  an  action  of  trespass  vi  et  ar-  with   malicious  trespass,   in   entering 

mis^  for  the  **  abduction  "  of  his  daugh-  plaintiff 's  close  in  a  designated  town- 

ter,  who  was  under  twenty-one  years  of  ship,   and    breaking  down   plaintiff's 

age ;  and  on  motion  in  arrest  of  judg-  **  grain  "  there  growing,  is  open  to  the 

ment,  the  action  was  held  to  be  main-  objection  of  not  sufficiently  describing 

tainable,  although  it  was  not  laid  in  either  the  land  or  the  grain;  but  these 

the  declaration  that  thereby  the  plain-  objections  will  be  deemed  waived   if 

tiff  lost  the  services  of  his  child,  and  not    taken    at    the    trial.      People  v, 

although  there  was  no  evidence  of  a  O'Brien,  60  Mich.  8.  * 

forcible  taking.     Kirkpatrick  v.  Lock-        A  petition  in  trespass  which  alleges 

hart,  2  Brev.  (S.  Car.)  276.  the  conversion  of  trees,  etc,  cut  and 

2.  AUegatlons. — In  an  action  for  carried  away  from  the  land  of  plaintiff, 
stopping  the  plaintiff's  lights,  it  is  not  etc.,  sets  out  a  good  cause  of  action  at 
necessary  to  allege  an  ancient  or  a  common  law,  and  is  not  bad  on  de- 
prescriptive  right  to  the  lights.  Story  murrer,  although  it  calls  for  treble 
-v.  Odin,  12  Mass.  157;  7  Am.  Dec.  46.  damages  awarded  by  the  statute,  and 

No  more  trespasses  can  be  recovered  fails   to  state   that  defendant  has  na 
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interest  or  right  in  the  timber,  or  is  phrase  is  not  used  in  the  plea.    Buck 

otherwise    insufficient  as  a  statutory  i;.  Colbath,  7  Minn.  3io;82  Am.Dec.91. 

pleading.   Nor  is  it  held  bad  for  failing  In  an  action  for  killing  cattle,  declar- 

to  state  in  terms  that  the  trees  were  ing  that  they  were  "  his ''  cattle  is  a 

the  property  of  plaintiff.  Atlantic,  etc.,  sufficient  assertion  of  property  in  the 

R.  Co.  V.  Freeman,  61  Mo.  80.  plaintiff.    Heath  v,  Conway,  x   Bibb. 

In  trespass  gu.  cLfr.^  the  declaration  (Ky.)  398;  Smith  v,  Hancock,  4  BibK 

alleged,  that  the  defendant  on  a  day  (Ky.)  222. 

specified,  broke  and  entered  the  plain-  An  indictment  charging  the  defend- 

tiff's  close,  and  ejected  him  therefrom,  ant   with  cutting  and  removing  from 

and  kept  and  continued  him  so  ejected  the  land  of  B,  a  certain  quantity  of  ice 

from    thence    hitherto,    whereby   the  of  the  value  of  ten  dollars,  the  property 

plaintiff,  during  all  that  time,  lost  the  of  B,  held  good,  although  it  was  not 

use  of  the  benelit  of  said  close.    It  was  alleged  how  B  acquired  property  in  the 

held   that  the  declaration  was  good ;  ice.    State  v.  Pottmeyer,  30  Ind.  287. 

that  it  did  not  present  a  claim  for  dam-  In  Griffin  v.  Gilbert,  28  Conn.  493, 

ages  for  the  continuance  of  the  tres-  the  following  was  held   on  error    to 

pass,  but  only  showed  the  character  be  a  sufficient  count  in  trespass :   Then 

of  the  original   trespass,  as  being  a  and  there  to  answer  unto  the  plaintiff 

complete  disseisin,  and  not  mere  tem-  in  a  plea  of  the  case,  whereupon  the 

porary  possession.    Bailey  v.  Butcher,  plaintiff  declares  that  on,  etc.,  he  being 

6  Gratt.  (Va.)  144.  lawfully   seised   of  a  certain  tract  of 

Where,  in  an  action  of  trespass  qn.  land  (describing it),  on  which  his  dwell- 

cLfr.  the  petition  alleges  the  unlaw-  ing  house  stood,  the  defendant  did,  on, 

fuf  entry  upon  plaintiff 's  land,  and  that  etc.,  without  law  or  right,  and  for  the 

the  defendant  unlawfully  cut  and  felled  purpose  of  vexing  and    injuring    the 

timber  growing  thereon,  and  carried  plaintiff,  wrongfully  and  wantonly  plow 

off  and  converted  the  same  to  his  own  and  dig  a  deep  ditch  on  the  highway 

use,  ^  to  the  injury  of  said  land  and  and  land  of  the  plaintiff,  in  the  front 

damage  of  your  petitioner  $1,000,"  it  is  part  of  said  tract  of  land,  thereby  ob- 

a  sufficient  allegation  to  admit  proof  structing  and  endangering  the  plaintiff 

of  the  value,  of  the  timber  so  cut  and  in  going  to  and  from  his  dwelling  house 

removed  without  any  more  particular  and  premises  to  said  highway ;  and  the 

averment  of  the  same.     Kolb  v.  Bank-  defendant  then  and  there  obstructed 

head,  18  Tex.  228.  the  water  course  leading  from  the  pond 

A  complaint  in  an  action  of  trespass  of  the  plaintiff  on  said  premises  to  other 
against  a  railroad  company,  which  al-  land  of  the  plaintiff  on  the  opposite  side 
leges  that  the  company  on,  etc.,  en-  of  said  highway;  and  did  then  and  there 
tered  on  lands  of  which  the  plain-  also  wantonly' and  wrongfully  dig  up 
tiff  was  possessed  and  seised  in  fee  and  draw  a  large  rock  from  said  high- 
(describing  them),  and  constructed  its  way,  and  place  the  same  on  said  tract 
roads  over  the  same,  and  ever  since  of  land  of  the  plaintiff,  within  said  in- 
used  its  portions  over  which  the  track  closure,  to  his  great  injury  and  annoy- 
was  constructed,  by  running  trains  of  ance,  whereby  the  plaintiff  has  been 
cars  over  it,  to  the  damage  of  the  put  to  great  inconvenience  and  damage, 
plaintiff,  sets  forth  a  good  cause  of  The  above  count  was  preceded  by  two 
action  in  trespass.  Pomeroy  v.  Mil-  counts  in  trespass,  for  an  entry  at  the 
waukee,  etc.,  R.  Co.,  16  Wis.  640.  same  time. 

A  declaration  in  trespass  for  cutting  A  count  which  avers  that  the  defend* 
down  and  carrying  away  the  plaintiff's  ant  falselj'  and  maliciously  made  an 
trees,  is  good,  without  an  averment  affidavit,  in  writing,  etc^  and  upon  said 
that  the  land  where  the  trees  were  grow-  affidavit  falsely  and  maliciously  caused 
ing  belonged  to  the  plaintiff.  Gronour  and  procured  said  plaintiff  to  be  arrested 
V,  Daniels,  7  Blackf.  (Ind.)  108.  by  his  body  and  to  be  imprisoned,  and  to 
.  A  declaration  in  an  action  of  tres-  be  kept  and  detained  in  prison  for  a 
pass,  for  taking  and  conveying  away  long  time,  to  wit,  for  the  space  of  ten 
'*  four  horses,  the  property  of  the  plain-  days  then  next  following,  at  the  expira- 
tiff,"  is  sufficiently  certain  and  descrip-  tion  of  which  said  time  the  said  plain- 
tive of  the  property  taken.  Beaumont  tiff,  in  order  to  procure  his  release  and 
V,  Yantz,  i  111.  26.  discharge  from  said  imprisonment,  was 

It   is  sufficient  where  the  facts  set  forced  and  obliged  to,  and  did,  then  and 

forth  in  a  pomplaint  for  trespass,  show  there,   pay   to  said   defendant  a  large 

a  *'  wrongful  '*  taking,  although  this  sum  of  money,  to  wit,  etc.,  and  was 
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state  such  facts  as  uncontradicted  would  warrant  the  plaintiff's 
recovery.* 

b.  Matters  in  Aggravation. — Matters  in  aggravation  need 
not  be  stated  to  make  a  good  cause  of  action  ;  they  may  be  shown 
in  evidence.* 

thereupon  discharged  and  released  from  the  acts  alleged  were  committed  hy  a 

said  arrest  and  imprisonment,  etc.,  is  a  contractor  and  his  servants,  employed 

good  cause  in  trespass.    Sheppard  v.  by  the  defendants.    It  was  held  that  the 

Fumiss,  19  Ala.  760.  declaration  might    be    sustained  as  a 

Bad  Beolaratio  n. — A  declaration  declaration  in  case,  notwithstanding  the 

which  alleges  that  defendant  railroad  defendants  owned  the  fee  of  the  land 

company,  without  leave  or  license,  tore  where  the  rocks  were  blasted,  and  also 

down  plaintiff's  fences,  dug  up  and  re-  of  the   public  street.     Hay  v.  Cohoes 

moved  the  soil,  made  excavations  and  Co.,  3  Barb.  (N.  Y.)  42. 

embankments,  and  built  a  road  bed  on  1.  Facts  to  be  Stated. — If  one  aver  the 

plaintiff's  land,  excluding  plaintiff  from  breaking  and  entering,  he  need  not  re- 

the  possession  of  the  part  thus  occupied,  cite  the  damage  which  would  be  a  matter 

sounds  in  trespass,  though  it  recites  of  aggravation.    Van  Leuven  v.  Lyke, 

that  plaintiff  complains  of  defendant  x  N.  Y.  515;  49  Am.  Dec.  346;  Loeb  v. 

**of  a  plea  of  trespass  on  the  case."  Mathi8,37  Ind.  306. 

Wood  V.  Michigan  Cent.,  etc.,  R.  Co.,  2.  Hatter  in  Aggrayation.— In  actions 

81  Mich.  358.  of  trespass  gtt,  c/.,  where  the  declaration, 

A  declaration  in  trespass  for  the  tak-  in  addition  to  the  averments  of  break- 
ing of  documents  and  receipts  to  prove  ing  and  entering  the  plaintiff's  close, 
the  plaintiff's  claim  for  $1,300  due  from  contains  allegations  of  other  matters, 
the  British  government,  sundry  notes  such  as  the  expulsion  of  the  plaintiff 
of  hand  and  accounts  in  five  books,  and  from  the  premises,  or  the  taking  and 
other  papers  of  the  plaintiff,  and  a  plea  carrying  away  of  personal  property, 
thereto,  justifying  the  taking  of  the  leaving  it  equivocal  whether  the  plain- 
**  books  and  certain  papers  of  the  plain-  tiff  intends  such  additional  matter  as  an 
tiff,  viz.,  a  quantity  of  papers  in  a  fruit  aggravation  of  the  principal  trespass, 
basket,  part  of  the  goods  in  the  declara-  or  whether  it  was  inserted  as  a  distinct 
tion  mentioned,"  as  an  officer,  are  both  trespass,  for  which  the  plaintiff  seeks  to 
bad  for  uncertainty.  Oystead  v.  Shed,  recover,  as  a  substantive  ground  of  ac- 
12  Mass.  506.  tion,  the  defendant  has  a  right  to  re- 

A  special  finding  of  a  jury  will  not  gard  it  as  aggravation  mere^,  and  in 

remedy  the  defect  in  a  declaration  in  his  plea  pass  over  it  in  silence,  answer- 

Dvhich  the  description  is  too  general,  ing  only  the  alleged  trespass  on  the 

Frean  v.  Cruikshanks,  3  McCord  (S.  freehold.    Carpenter  v.  Barber,  44  Vt. 

Car.)  84.  441. 

A  declaration  against  a  corporation  Separate  entries  on  land  are  prop- 
in  case  alleged,  in  two  counts,  that  eriy  united  in  one  action  of  trespass ; 
the  plaintiff  was  possessed  of  a  dwelling  and  allegations  of  injury  to  personal 
house  situated  on  a  public  street,  and  property  which  constitutes  mere  mat- 
that  the  defendants,  by  their  agents  and  ter  of  aggravation  are  properly  set  forth, 
servants,  unjustly  and  wrongfully  cut  a  Whatling  v.  Nash,  41  Hun  (N.  Y.)  579. 
deep  canal  across  Ahe  street,  and  kept  A  count  in  trespass  alleged  that  de- 
it  open  for  five  months,  by  which  the  fendant  broke  plaintiff's  close  on  a  day 
plaintiff  was  obliged  to  go  further  to  stated,  and  then  and  there  trod  down 
transact  business,  obtain  necessaries,  the  grass  and  assaulted  and  beat  plain- 
etc.  It  was  also  charged  that  the  de-  tiff.  It  was  held  that  the  count  was  good, 
fendants,  by  their  agents  and  servants,  but  one  cause  of  action  being  stated, 
wrongfully  and  unjustly  blasted  and  and  the  other  matter  being  but  in  ag- 
threw  large  quantities  of  gravel,  slate,  gravation.  Gilbert  v.  Pritchard,  41 
and  stones,  upon  the  dwelling  house  of  Hun  (N.  Y.)  46. 

the    plaintiff,   breaking   the    windows.  In    trespass   gu.  c/.,  the  gist  of  the 

chimney,  etc.,  of  the  house,  and  also  shut  action  is  the  breaking  and  entering  the 

and  darkened  the  windows  of  the  house,  plaintiff 's  close.  The  injury  done  there* 

The  plaintiff  showed  that  he  was  in  pos-  in  is  a  matter  of  aggravation  only.    In 

session  of  the  dwelling  house,  and  that  such  case  it  is  not  an  objection  to  the 
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c.  Possession. — ^The  gist  of  an  action  for  injury  to  realty  is 
the  possession,^  which  should  be  alleged  in  the  declaration.*  The 

action  in  trespass  may  be  good,  although  possession  may  not  be 
alleged,  when  an  averment  of  ownership  is  made,*  or  where  other 

language  is  used  showing  a  right  of  action.^    A  declaration  badpn 

yrhole  count,  that  the  matter  in  aggra-  ant  **  entered   the  close  of  plaintiff — 

vation  is  not  well   laid.      Rucker    v.  that  is  to  say,  a  certain  tract  of  land, 

M'Neely,  4  Blackf.  (Ind.)  179.  and  the  lines  and  boundaries  thereof," 

A  complaint  which  alleges  that  the  and  cut  down  and  carried  away  a  lot  of 

defendant,  with  force  and  arms,  entered  timber  therefrom,  without   otherwise 

the  plaintiff's  dwelling  house,  and  then  alleging  possession  or  seisin  of  the  land, 

and    there,   with  force  and  arms,  as-  or  ownership  of  the  wood  by  plaintiff,  is 

saulted,  debauched,  and  carnally  knew  demurrable.     The    Kentucky  Act  of 

one  B.,  then   and   there  being  the  March  loth,  1854,  allowing  an  owner  of 

daughter  and  servant  of  the  said  plain-  land,  although  not  in  actual  possession, 

tiff,  and   her  did  forcibly  ravish   and  to  maintain  trespass  qu,  cL,  is  not  in 

deflower,  against  her  consent,  to  the  force,  and  possession  must  be  shown, 

damage  of  the  plaintiff,  etc.,  is  not  de-  Duzan  v,  Ferguson  (Ky.  1886),  i  S.  W. 

murrable  for  want  of  an  allegation  of  Rep.  539. 

loss  of  service,  the  gist  of  the  action  A  dfeclaration  in  trespass,  for  enter- 
being  the  trespass  in  entering  the  plain-  ing  and  cutting  timber  on  plaintiff's 
tiff 's  dwelling  house,  and  the  other  al-  close,  need  not  aver  that  the  plaintiff 
legations  being  merely  consequential  was  in  possession.  Gray  v.  Cooper, 
and  in  aggravation  of  damages.  Dono-  Wright  (Ohio)  500. 
hue  V,  Dyer,  23  Ind.  521.  The  allegation  in  the  declaration,  in 

In  a  declaration  of  trespass  qu,  cl.  an  action  of  trespass  ^k.  c/. /ir.,  that  the 
/r.,  allegations  of  trespass  to  the  per-  '*  defendant  broke  and  entered  the 
son  and  of  conversion  may  be  inserted  plaintiff's  close,*'  is  a  sufficient  aver- 
as  matters  of  aggravation.  Waldo  v.  ment  of  possession.  Finch  v,  Alston, 
Waldo,  52  Mich.  04.  2  Stew.  &  P.  (Ala.)  83. 

In  New  T'orky  in  a  complaint  charg-  In  an  action  of  trespass,  the  dedara- 

ing  a  trespass  by  the  defendant's  horses  tion  alleged  that  the  plaintiff  was  the 

on  the  plaintiff's  lands,  and  alleging,  lawful  owner  and  possessor  of  a  farm 

by  way  of  aggravation,  the  kicking  and  abutting  on  the  highway,  and  that  in 

breakingof  the  collar-bone  of  the  plain-  front  of  his  farm,  and 'nearer   to  his 

tiff's  horse,  it  is  not  necessary  to  aver  land   than  any  other  person's,  was  a 

that    the  defendant's  horses  were  ac-  pond  of  water,  from  which  the  owners 

customed  to  kick,  or  that  the  defendant  of  the  farm  had  tmmemorially  enjoyed 

had  notice  of  their  vicious  propensity,  the  privilege  of  taking  water  and  ma- 

Dunckle  v,  Kocker,   11    Barb.  (N.  nure.    It  was  held  that  this  was  not  an 

Y.)  387.  averment  that  the  plaintiff  was  in  pos- 

The  advantage  of  specially  pleading  session  of  the  pond  or  of  such  privilege, 

matters  of  aggravation  is  to  put  an  ad-  Wetmore  v.  Robinson,  2  Conn.  520. 

versary  on  notice  of  claim.     Dickinson  4.  In  an  action  of  trespass  for  taking 

V,  Boyle,  17  Pick.  (Mass.)  78;  28  Am.  and  carrying  away  certain  goods,  it  is 

Dec.  281 .  sufficient  to  aver  in  the  declaration  that 

1.  out  of  Action  ifl  POMesBion. — 1  the  goods  were  the  property  of  the 
Chitty  PI.  188,  195;  2  Greenl.  £v.,$6i4.  plaintiff,    without  also   averring    that 

2.  Possession  Bhonld  be  Alleged. —  they  were  in  the  possession  of  the 
O'Connerf.  Corbitt,  3  Cal.  370;  Mc-  plamtiff  at  the  time  of  the  taking. 
Donald  v.  Bear  River  Water,  etc.,  Co.,  Donaghe  v,  Roudeboush,  4  M  u  n  f. 
I)  Cal.  220;  Cowenhoven  7^  Brooklyn,  (Va.)  251. 

38  Barb.  (N.  Y.)  9.  A  petition  in  trespass  need  not  state 

8.  Allegation  of  OwnersMp  BnlDoient.  that  the  plaintiff  was  in  possession  of 

— Renshaw  v,  Lloyd,  50  Mo.  368;  Leihy  the  real  estate  at  the  time  of  the  alleged 

V,  Ashland   Lumbering  Co.,  49  Wis.  injuries  thereto.    FitzpaU4dL  v.  G^b- 

165;  Humphreys  v.  Merritt,5i  Ind.  197.  hart,  7  Kan.  35. 

A  petition  in  an  action  for  trespass  A  mortgagee  who  would  maintain  an 

to  land,  and  for  carrying  away  timber  action  against  a  trespasser    on    the 

therefrom,  which  alleges  that  defend-  mortgaged  property  must  allege  facts 
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demurrer  may  be  cured  by  verdict.*  If  the  action  is  brought  un- 
der  a  statute,  the  statute  should  be  strictly  followed.*     In  trespass 

de  bonis  aspartatisy  title  must  be  alleged.* 

rf.  Where  Action  Brought.— Usually  the  action  is  brought 
in  the  county  in  which  the  locus  in  quo  is  situated.^ 

e.  Joinder  of  Counts.— Different  counts,  if  not  inconsistent, 

showing  that  something  is  still  due  on  favor  of  the  surviving  father  or  mother, 

the  mortgage.     Vogel  v.  Walker,  3  or  either  of  them,  for  the  space  of  one 

Utah  327.  jear  from  the  death,"  is  a  legal  subro- 

In  trespass  qu.  cl.  the  plaintiff  need  gation  in  favor  of  the  persons  desig- 

notset  out  his  title  in  his  petition.    Dor-  nated,  to  the  right  of  action  of  the  de- 

cej  V.  Patterson,  7  Iowa  420.  ceased ;  and   in  case  of  a  suit  under 

1.  Verdict  May  Cvre.—If,  on  the  gen-  that  subrogation,  the  plaintiff  should 
eral  issue  in  an  action  of  trespass,  the  allege  that  his  cause  of  action  was  de- 
facts  stated  in  the  declaration  are  rived  from  the  deceased  under  the 
proved,  and  are  not  disproved  by  the  statute,  and  a  neglect  to  do  this  will  be 
defendant,  the  plaintiff  is  not  entitled  to  fatal.  Earhart  v.  New  Orleans,  etc., 
a  verdict,  even  though  the  declaration  R.  Co.,  17  La.  Ann.  243. 

might  be  bad  on  demurrer.    Allen  v.  8.  De  Bonis  Aiportatla. — Thedeclara- 

Parkhurst,  10  Vt.  557.  tion    in   trespass  d€  bonis  asporiatis 

In  an  action  of  trespass  for  taking  must  aver  the  plaintiff's  title  to  the 

and  carrying  away  goods,  the  omission  goods.    Carlisle    v,  Weston,    i    Met. 

to  state  the  value  of  the  goods  in  the  (Mass.)  26;  Neal  v.  Clautice,  7  Har.  & 

declaration,  is  a  matter  of  form  only,  }.  (Md.)  372;  Hite  v.  Long,  6  Rand, 

and  is  cured  by  pleading  in  chief  as  (Va.)  457;  18  Am.  Dec.  719. 

well  as  by  verdict,  and  is  not  a  ground  Where  a  declaration  in  trespass  de 

of  exception  to  the  admission  of  evi-  bonis  asporiatis  omitted  to  allege  that 

dence  to   prove  the  value.     Baker  v,  the  goods  taken  were  the  property  of 

Baker,  13  Met.  (Mass.)  125;  46  Am.  the   plaintiff,   and  the  defendant  did 

I>ec.  725.  not  appear,  and  the  plaintiff  proved 

In  an  action  of  trespass  for  an  injury  the  trespass  complained  of,  and  that 

to  the  plaintiff 's  cattle,  without  taking  the  property  was  his,  it  was  held  that 

or  converting  them,  the  averment  of  the  declaration  was  sufficient  to  uphold 

-value  is  not  material.     If  it  were,  the  the  judgment,  although  it  would  have 

-want  of  it  could  only  be  taken  advan-  been  bad  on  demurrer.  Copley  v.  Rose, 

tage  of  by  special  demurrer,  and   is  2  N.  Y.  115. 

therefore  cured   by  the  Massachusetts  4.  Action  Brought  in  Oonnty  of  Loom 

Act  of  1826,  ch.   273,  §   3,  by  which  Qno. — Chapman  v,  Morgan,  2   Greene 

special  demurrers  are  abolished.  Such  (Iowa)  374;   Prichard  v,  Campbell,  5 

defect  would  also  be  cured  as  a  cir-  Ind.  494;  Loeb  v,  Mathis,  37  Ind.  306. 

cumstantial  error,  by  Rev.  Stat.,  ch.  In  some  states,  by  statute,  the  action 

100,  §   21.    Dean  v.   Green,   4  Cush.  is  brought,  not  in  the  county  of  the 

(Mass.)  279.  locus  in  quo,  but  in  the  county  wherein 

2.  Statnte  Mnst  Be  Followed. — Var-  the  defendant  may  be  found. 

den  i;.  Ritchie,  86  Mich.  197;  Camp-  Under  the  Code»  the  cooliplaint  in 

bell  V.  Bridwell,  5  Oregon  311 ;  Keiny  trespass  qu.  cl.fr,,  need  not  state  that 

v.  Ingraham,  65  Barb.  (N.  Y.)   250;  the  land  on  which  the  alleged  trespass 

Mitchell  V,  Smith,  4  Md.  403 ;  Bowen  was  committed,   is  in  the  county  in 

xy.  Fuller,  2  Tyler  ( Vt)  86 ;  Hall's  Case,  which  the  action  is  brought.    Pike  v. 

5  Me.  409;  Sawyer  v,  Goodwin,  34  Me.  Elliott,  36  Ala.  69. 

419;  Gebhart  v.  Adams,  23  111.  397 ;  76  In  Alabama^  it  is  a  sufficient  descrip- 

Am.  Dec.  702  ;  Boyle  v.  Lindsley,  2  N.  tion  of  the  locus  in  quo,  simply  to  al- 

J.  L.  250;  Jessupv.  Sharp,  2  N. }.  L.  344.  lege  aud   prove  the  county  in  which 

The  provisions  of  Louisiana  Act  of  the  trespass  was  committed.    Jean  v* 

March  i8th,  1855,  that  the  right  of  ac-  Sandiford,  39  Ala.  317. 

tion  for  damages  on  account  of  **  per-  A  citizen  of  one  state  cannot  bring 

sonal  injuries  shall  survive,  in  cases  of  an  action  against  a  citizen  of  another 

death,  in  favor  of  the  minor  children  state  for  trespass.    Hurd  v.  Miller,  2 

and  widow  of  the  deceased,  or  either  Hilt.  (N.  Y.)  540;  Doulson  v,  Mat- 

of  them,  and  in  default  of  them,  in  thews,  4  T.  R.  503. 
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may  be  joined  in  the  declaration ;  a  count  for  de  bonis  asportatis 

may  be  joined  with  a  count  for  trespass  quare  clausutn  fregit;  * 
vi  et  armis  with  trespass  quare  clausutn  fregit^  and  other  counts 
illustrated  below.^ 

/.  Description  of  Close. — It  is  not  necessary  at  common 
law  to  describe  the  premises  by  boundaries.*  The  plaintiff  may 
show  in  evidence  where  the  close  is  situated.^  A  substantial  de- 
scription is  sufficient,  though  not  exact  or  accurate.®    In  England^ 

1.  De  BonlB  AiportatiB  and  Quare  Clan-  assumpsit;  nor  the  joining  of  case,  tres- 

Bnm. — A  count  for  the  asportation  of  pass  and  assumpsit.    McWheenej  v. 

goods  may  be  joined  with  a  count  for  Waterbury,  46  Conn.  395. 

trespass  qu»  cLfr,    Wilson  v,  Johnson,  A  trespass  for  damage  feasant  may 

I  Greene  (Iowa)  147;   Heimer  v»  Wil-  be  joined  with  a  count  for  rescue,  or 

cox,  X  Ind.  29 ;   Moulton  v.  Smith,  32  pound  breach.    Baker  v,  Dumbolton, 

Me.  406;   Carter  v,   Wallace,  2  Tex.  10  Johns.  (N.  Y.)  240. 

206;  McClees    v.  Sikes,  i    Jones   (N.  Where  a  count  for  trespass  to  real 

Car.)  310;  Floyd  v.  Floyd,  4  Rich.  (S.  property  contained  also  an  allegation 

Car.)  23.  for  personal  injuries,  it  was  held  that 

8.  Vl  et  ArmlB  and  Quare  Glananm. —  the    plaintiff   might    recover  for  the 

In  trespass  vi  et  armis^  counts  for  dis-  latter,  although  he  could  not  sustain 

tinct  trespasses  on   lands  and  goods  an  action  for  trespass  to  the  real  es- 

may    be    joined.    Floyd    v.  Floyd,  4  tate.     Wright    v.    Chandler,    4    Bibb 

Rich.  (S.   Car.)  23;  ^fcClee8  v.  Sikes,  (Ky-)  422. 

I  Jones  (N.  Car.)  310;   Moats  v.  Wit-  It  is  no  misjoinder  of  causes  of  ac- 

mer,  3  Gill  &  J.  (Md.)  118.  tion  to  claim,  in  an  action   of  trespass 

3.  Other  Cases  Dlnstrated. — It  is  not  to  try  title  to  land,  damages  for  tres- 

a  misjoinder  of  counts  in  trespass   to  passes  committed    on    the    premises, 

charge  in  the  first  count  that  the  tres-  Hillman  v,  Baumbach,  21  Tex.  203. 

pass  was  committed  by  defendant  as  a  An   action   for   willfully  killing  a 

corporation,  and  in  the  second  that  de-  horse  may  be  joined  with  a  count  for 

fendant  committed  it  by  its  agent.  Illi-  trespass  m  entering  on  the  plaintiff's 

nois   Cent.    R.  Co.    v,   Latimer,    128  tenement.     Rippey  v.  Miller,  i   Jones 

111.  163.  (N.  Car.)  480;  62  Am.  Dec.   177. 

A  complaint  in  trespass,  alleging  4.  Bonndarles  Unnecessary. — In  a  dec- 
that  defendants  entered  plaintiff's  close,  laration  in  trespass  qu.  cl,  fr.  it  is  not 
and  diverted  the  waters  of  his  well,  and  necessary  to  describe  the  close  either 
frightened  his  wife,  is  not  objection-  by  name  or  by  abuttals.  Noyes  v.  Col- 
able  as  presenting  a  misjoinder  of  by,  30  N.  H.  143 ;  Palmer  v,  Tuttle,  39 
causes  of  action.  Razzo  v,  Varni,  81  N.  H.  486.  But  see  Moody  v.  Hink- 
Cal.  289.  ley,  34  Me.  200  •  Smethurst  v.  Journey, 

The-fi>ii/«c>6;yA.ct  of  1838-9  does  not  i    Houst.    (Del.)    196;     WhiUker    v. 

change  the  common-law  form  of  pro-  Forbes,  68  N.  Car.  22iS;  State  v,  Guern- 

ceeding  in  trespass,  nor  authorize  a  sey,  9  Mo.  App.  312:  Halite.  Mayo,  97 

joint  action  for  several  trespasses.  Fer-  Mass.  416. 

gusons  V,  Terry f  1  B.  Mon.  (Ky.)  96.  5.  Noyes  v.   Colby,   30   N.  H.  143; 

A  count  in  trespass  for  forcibly  en-  Palmer  v,  Tuttle,  39  N.  H.  486;  Good- 
tering  the  plaintiff's  close  may  be  right  v.  Rich,  7  T.  R.  335. 
joined  with  a  count  for  an  assault  and  6.  Wliat  Snfflelent  Desorlxvtlon. —  A 
battery.  Flinn  v,  Anders,  9  Ired.  (N.  declaration,  in  an  action  of  trespass  qu. 
Car.)  328;  Sampson  v.  Henry,  13  Pick,  cl,  fr,  described  the  close  as  bounded 
(Mass.)  36.  northerly  by  land  of  S. and  others,  east- 
Counts  in  trespass  and  trover  cannot  erly  by  the  old  N.  B.  turnpike,  south- 
be  joined.  Hines  v.  Kinnison,  8  Blackf.  erly  by  the  road  leading  to  W.,  and 
(Ind.)  119.  westerly  on  W.  river.     It  was  held  that 

The    Connecticut  statute  which   al-  the  description   sufficiently   complied 

lows  the  joining  in  the  same  declara-  with  the  Massachusetts  Act  of  1839,  ch. 

tion  of  trespass  on  the  case  with  tres-  159,  %  3,  which  requires  that  "the  close 

pass  and  also  with  assumpsit,  does  not  or  place  of  the  alleged  trespass  shall  be 

authorize  the  joining  of  trespass  with  designated   by    name    or  abuttals,  or 
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this  common-law  rule  has  been  changed,  and  the  place  where  the 

trespass  was  committed  must  be  described  in  the  declaration.^ 

g.  Allegations  as  to  Time. — ^The  plaintiff  need  not  state  the 
time  of  the  act  of  trespass  exactly,*  and  he  can  prove  any  act  at 
anytime  before  the  filing  of  the  declaration.*  A  trespass  may  be 
charged  with  a  continuando  for  trespasses  committed  continuously 
from  day  to  day,  where  it^is  desired  to  recover  all  the  damages  in 

other  proper  description/'     Forbush  v.  Where  a  close  was  described  as  abut- 

Lrombard,  13  Met.  (Mass.)  109.  ting  southerly  on  W.'s  land,  it  was  held 

In  trespass,  premises  are  sufficiently  that  this  did  not  imply  that  it  was  abut- 

described  as  **  the  close  of  the  plaintiff,  ting  all  the  way  southerly  on  W.'s  land, 

situated,  lying  and  being  in  A,"  naming  Wheeler  v,  Rowell,  6  N.  H.  215. 

the  town.    Rice  v.  Hathaway,  Brayt.  Plaintiff  alleged  that  he  was  seised 

(Vt.)  231.  and  possessed   of  certain  premises. 

An  indictment  for  trespass  to  lands  which  were  described  by   metes   and 

charged  that  the  defendants,  on,  etc.,  at,  bounds,  subject  to  a  public  easement  in 

etc.,  did  unlawfully  cut  down  and  re-  a  part  thereof  used  as  a  public  street ; 

move,  on  and  from  land  belonging  to  that  defendant  unlawfully  entered  on 

M.  S.,  in  said  county,  one  tree  of  the  that  portion   so   used    as   a   highway, 

value,  etc.     It  was  held  that  this  de-  and  committed  a  trespass.     It  was  held 

scrip tion  of  the  land  upon  which  the  that  a  cause  of  action  was  set  forth, 

trespass  was  committed  w£is  sufficiently  Hussner  v.  Brooklyn  City  .R.  Co.,  96 

certain.    Newland  v.  State,  30  Ind.  iii.  N.  Y.  18. 

A  declaration  in  trespass  described  1.  Waterman  on  Trespass,  vol.  2,  p. 

the    premises    entered  by  stating   the  456. 

number  and  street  in  a  certain  city,  and  2.  Time. — It  is  not  material  to  state, 
referring  to  a  certain  recorded  deed,  in  a  declaration  in  trespass,  the  exact 
Defendant  did  not  demur,  or  ask  for  a  day  on  which  the  injury  was  commit- 
statement  of  particulars,  as  provided  by  ted,  if  it  is  proved  to  have  been  corn- 
statute.  It  was  held  that  he  was  not  en-  mitted  prior  to  the  commencement  of 
titled  at  the  trial,  to  a  ruling  that  the  the  action.  Caldwell  v.  Julian,  2  Mill 
declaration  was  insufficient  under  3/ia J-  (S.  Car.)  294;  Knapp  v,  Slocomb,  9 
sacknsetis  Pub.  St.,  ch.  167,  ^  6,  provid-  Gray  (Mass.)  73.  Where  a  day  is  laid 
ing  that  in  such  a  declaration,  **  the  place  in  the  declaration,  and  from  such  day 
of  the  alleged  trespass  shall  be  desig-  to  the  commencement  of  the  action, 
nated  ...  by  name,  abuttals,  or  divers  trespasses  were  committed,  one 
other  proper  description."  Leatherbee  trespass  only  may  be  proved  prior  to 
V,  Barrett,  152  Mass.  532.  the  day  named,  but    divers    may   be 

In  an  action  of  trespass  for  damages  proved  within  the  time  laid.     U.  S.  v. 

before  a  justice,  a  statement  in  these  Kennedy,  3  McLean  (U.  S.)  175. 

words:  "£.  W.  Warne  in  account  with  8.  Under  a  declaration  in  trespass, 

Calvin  C.  Burt,  Dr.     To  damage  done  which  alleges  that  the  defendants  on  a 

to  building  and  premises  in  block  84  of  certain  day,  and  on  divers  other  days 

the  city  of  St.  Louis,  $50,"  is  sufficient,  and  times   between  that  day  and  an- 

tmder  the  Missouri  statute.     Burt  v,  other  day  specified,  broke  and  entered 

Warne,  31  Mo.  296.  the    plaintiff 's  barn,  and  took    and 

In  ati  action  of  trespass,  the  declara-  carried  away  his  hay,  the  plaintiff  may 

tion  alleged  that  the  defendant  ^  broke  recover  for  as  many  distinct  acts  of 

find   entered    the    plaintiff's  dwelling  trespass  as  he  can  prove  were  commit- 

house,  occupied  by  the  plaintiff,  with  ted  by  the  defendants  between  the  days 

force  and  arms,  and  did  then  and  there  mentioned  in  his  declaration.    Myrick 

imprison  the  plaintiff  for  the  space  of  v.  Downer,  18  Vt.  360. 

one  hour,  without  any  legal  or  probable  The  levy,  the  carrying  away,  and  the 

cause."    It  was  held  that  this  was  an  sale  of  a  sherifTs  goods,  although  tak- 

action  of  trespass  on  real  estate — an  ac-  ing  place    upon    different   days,  will 

tion  of  trespass  qu,  cl,  — and  that  the  constitute  but  one  act  of  trespass,  and 

place  of  the  alleged  trespass  was  suffi-  the  plaintiff  cannot  be  put  to  his  elec- 

ciently  designated  by  name,  according  tion,    as    to    which    he  will    proceed 

to  the  requisition  of  the  statute.     Saw-  upon.     Browning  v,  Skillman,  24  N. 

jer  V,  Ryan,  13  Met.  (Mass.)  144.  J.  L.  351. 
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one  action.*  Where  the  trespasses  are  separate  and  distinct,  it 
has  been  held  that  they  could  not  be  laid  with  a  cantinuando^ 

h.  Allegations  as  to  Damages — (See  infray  this  title,  Dam- 
ages).     To  recover  damages  they  need  not  be  specially  averred.* 

i.  Amendment  of  Declaration. — The  declaration  in  trespass 
quare  clausum  may  be  amended  by  adding  a  count  alleging  the 

1.  The  allegata  and   probata   must  In  two  actions  of  tort  for  trespasses 

correspond;  but  a  trespass  of  a  per-  qu,  cl.  /ir.,  by  a  plaintiff  against  the 

manent  nature  maj  be  declared  against  same  defendant,  the  fact  that  the  time 

with  a  continuanao.     Sanders  v.  Pal-  described  in  one  declaration  is  included 

mer,  i  McCord  (S.  Car.)  165.  in   the   other,   raises  no   presumption 

Successive    trespasses  of  the  same  that  both  refer  to  the  same  trespass, 

kind  to  personal  property  may  be  sued  Wilcox  v.  Conway,  115  Mass.  561. 

for,  and  damages  recovered  therefor,  8.  Ayerment  of  Damages. — ^To  recover 

under  a  declaration    containing   one  damages  in  an  action  of  trespass  for 

count  with  a  eontinuando.    Folger  v,  the  necessary  and  natural  results  of  the 

Fields,  13  Cush.  (Mass.)  93.  injury  charged,  no  special  averment  is 

A  declaration  in  trespass,  for  an  as-  necessary.    Argotstnger  v.  Vines,  83 

sault  and  battery  with  a  plank,  '*and  N.  Y.  308. 

there  afterwards  continuing  "  the  as-  A  state  of  demand  in  an  action  for 

sault  with  a  rope,  was  held  not  to  im-  damage  by  swine,  which  does  not  state 

port  a  technical  eontinuando^  and  to  be  upon  whose  land  the  damage  was  done, 

good.     Benson  v.  Swift,  2  Mass.  50.  nor  that  it  was  done  upon  any;  nor 

a.  When  Oontlnuando  Not  Alloirad. —  that  the  defendant  had  notice  that  the 

Where  a  declaration  in  trespass  is  not  damage  had   been  appraised,  is  defi- 

for  a  continuing  trespass,  begun  at  one  cient.     Voorheis  v,  Perrine,  16  N.  }. 

time,  and  continued  up  to  another,  but  L.  359. 

for  a  series  of  distinct  acts  of  trespass.  In  an  action  of  trespass  on  the  case, 

the  first  being  laid  on  or  about  a  speci-  one  count  disclosed  injuries  for  which 

fied  day,  and  the  others  at  divers  other  damaees  were  recoverable  in  trespass, 

times,  it  is  competent  for  the  court  to  the  other  for  which  they  were  recover- 

put  the  plaintiff  to  his  election,  by  able  in  case,  and  part  of  the  proof  sus- 

confining   him   to  proof,   either  of  a  tained  the  latter  count     It  was  held 

single  act  prior  to  the  date  specified,  that  a  prayer  which  required  the  court 

or  of  so  many  as  the  truth  allows  be-  to  treat  all  the  injuries  complained  of 

tween   that  date  and  the  commence-  as  resulting  in  damages  recoverable  in 

ment  of  suit.    McDiarmid  v.  Caruth-  trespass  and  not  in  case,  was  errone- 

ers,  34  Mich.  49.  ous,  and  was  properly  rejected.     Scott 

It  is  not  competent  for  a  plaintiff  v.  Bay,  3  Md.  431. 

to  declare  with  a  eontinuando  for  in-  In  trespass,  the  complaint  need  not 

juries  occasioned  by  the  obstruction,  allege  that  the  damage  is  due  and  un- 

or    sufficiency,  of    a  highway,   or  to  paid.    Atkinson  v,  Mott,  103  Ind.  431. 

allege  a  repetition  of  such  injuries  upon  A  declaration  charging  an  entry  on 

diverse  days  and  times  between  a  day  premises  without  a  license  must  set  up 

specified  and  the  commencement  of  a  consequential  damages  in  order  to  sus- 

suit.     It  is  the  per  quod f  in  such  case,  tain  a  recovery.     Ives  v.  Williams,  53 

which  is  the  gravamen  of  the  action,  Mich.  636. 

and  not  the  insufficiency  of  the  road;  Dama'iges  consisting  in  the  loss  of 

and  the  injury  sustained   at  any  one  profits  on  plaintiff 's  crops  of  vegeta- 

time  cannot  be  continued  or  repeated,  bles  are  special,  and  if  recoverable  at 

Baxter  v,  Winooski  Turnpike  Co.,  22  all,  must  be  pleaded.    Razzo  v.  Varni, 

Vt.  114;  53  Am.  Dec.  84.  81  Cal.  289. 

Although  a  declaration   in   trespass  In  an  action  before  a  justice  of  the 

against  a  person  for  cutting  down  trees  peace  for  damages  sustained  from  tres- 

on  the  land  of  the  plaintiff,  on  several  passing  animals,  under  Indiana  Rev. 

occasions,  may  allege  the  trespasses  to  Stat.,  ch.  23,  (^  5,  6,  7,  a  demand  for 

have  been  committed  on  different  days  payment  of  such  damage  need  not  be 

and  times,  yet  thev  cannot  be  laid  with  alleged  in  the  declaration,  although  it 

a  eontinuando.     tucker  v.  M'Neely,  4  must  be  proved.     Smith  v.  McFall,  i 

Blackf.  (Ind.)  179.  Ind.  127. 
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facts,  already  set  up,  by  way  of  aggravation  of  damages ;  ^  but 
not  by  setting  up  in  a  new  count  the  facts  already  alleged  in 
aggravation  ;^  in  other  words,  it  is  not  usually  allowed  to  add  a 
new  cause  ojf  action  by  amendment.^ 

S.  Pleas — a.  General  Issue. — The  plea  of  the  general  issue 
raises  the  question  of  the  commission  of  the  trespass,  and  puts  in 
issue  the  title  of  the  plaintiff,  whether  in  freehold  or  in  possession.^ 
If  there  be  a  new  assignment  to  the  cause  of  action,  the  general 
issue  denies  the  whole  cause  of  action.^  The  defendant  may 
plead  the  general  issue  as  to  part,  and  some  special  plea  as  to 

1.  Amendment — Wben   Allowed. — An  to  the  entire  petition,  and  entitles  the 

action  of  trespass  cannot  be  changed  defendant  to  prove  an^  defense,  whether 

by  an  amendment  of  the  complaint  in-  legal  or  equitable ;  but  to  recover  com- 

to  a  special  action  on  the  case.  Mobile,  pensation  for  improvements  made  in 

etc.,  R.  Co.  V.  McKellar,  59  Ala.  458.  good  faith,  he  must  aver  that  he  entered 

In  /Pennsylvania,  a  wide  range    is  under    claim  of  title.      Ragsdale   v. 

allowed  in  making  amendments.    The  Gohlke,  36  Tex.  386. 

rule  that  a  plaintiff  may  add  a  count  A  plea  that  the  defendant  did  not 

substantially  different  from  the  decla-  commit  the  act  complained  of  on  the 

ration,  if  he  adheres  to  the  original  land  where  he  was  alleged  to  have  com- 

cause  of  action,  applies  both  to  actions  mitted  it  in  the  plaintiff's  declaration, 

€»    delicto  and    actions  ex  contractu,  but  on  another  lot  where  he  was  justified 

Thus,  in  trespass  quare  clausum  /regit,  in  committing  it,  amounts  to  the  gener- 

de  bonis  asportatis,  he  maj  amend  a  al  issue,  and  the  plaintiff  will  be  entitled 

declaration  charging  the  asportation  of  to  judgment  on  demurrer  to  the  plea. 

oak,  ash,  beech  and  chestnut  trees,  bj  a  Dorman  v.  Long,  2  Barb.  (N.  Y.)  214. 

count  charging  the  taking  of  hickory  Where  a  defendant  in  trespass  wishes 

logs.  Knapp  v,  Hartung,  73  Pa.  St.  290.  to  defend  as  having  the  right  of  posses- 

A  declaration  in  trespass  qu.  cl.  fr,  sion,  he  must  plead  the  general  issue  ; 

is  amendable,  where  the  amendment  he  cannot  plead  such  right  specially. 

does  not  require  a  change  in  the  plea  Sage  v.  Keesecker,  Monr.  (Iowa)  338. 

nor  defense,  and  where,  from  the  orig-  A  plea  in  trespass  ^».  c/./r.,  that  a 

inal  declaration,  the  defendant  could  third   person   was   seised   in   fee,    and 

not  have  failed  to  understand  the  case,  demised   to  the    defendant  for  years, 

Kelly  V,  Bragg,  76  Me.  207.  without  giving    express  color   to    the 

8.  In  Cuminge  v.  Rawson,  7  Mass.  plaintiff,  amounts  to  the  general  issue, 

440,  the  plaintiff  was  allowed  to  amend  and  is  bad  on  special  demurrer.    Collet 

by  alleging  any  other  torts  in  the  same  v,  Flinn,  5  Cow.  (N.  Y.)  466. 

close.  Where,  in  trespass  qu,  cl.,  after  a  new 

In  Melvin  v.  Smith,  12  N.  H.  462,  assignment,  setting  forth  the  locus  as 
the  declaration  alleged  that  the  de-  being  a  certain  close  called  A  B  farm, 
fendant,  by  reason  of  the  cutting  of  the  defendant  pleaded  thereto  that  the 
divers  trees  upon  the  plaintiff's  lands,  locus  was  the  freehold  of  the  defendant, 
had  become  liable  to  certain  penalties,  and  no  part  of  the  A  B  farm,  it  was 
which  the  plaintiff  claimed  a  right  to  held  that  the  plea  was  bad,  as  amount- 
recover.  An  amended  declaration  ing  to  the  general  issue.  Phillips  v. 
charged  the  breaking  and  entering  of  Phillips,  21  N.  J.  L.  42. 
the  close  and  cutting  the  plaintiff's  As  to  Personalty. — A  plea  in  trespass 
trees.  It  was  held  that  the  proposed  de  bonis,  that  the  goods  belonged  to  a 
amendment  changed  the  cause  of  third  person,  and  were  taken  by  virtue 
action.  of  an  execution  against  him,  is  bad,  as 

8.  Sawyer  v,  Goodwin,  34  Me.  J.19.  amounting  to  the  general  issue.  Brown 

4.  General  iMue. — The  commission  of  v.  Artcher,  i  Hill  (N.  Y.)  266;   Harris 

the  trespass  and  the  title  are  raised  by  v.  Miner,  28  111.  135. 

the  general  issue.    Lyon  v.  Fairbanks,  6.  The  general  issue  denies  the  cause 

79  Wis.  455 ;  Maxim  v.  Wedge,  69  Wis.  of  action  after  a  new  assignment  of  the 

547.  same.     Hodges  v.  Raymond,  9   Mass. 

The  plea  of  "not  guilty,"  in  an  ac-  316;  Stewart  v,  Henry,  5  Blackf.  (Ind.) 

tion  of  trespass  to  try  title,  is  an  answer  445. 
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another  part  of  the  declaration.^  The  defense  of  stale  demand 
may  be  set  up  under  the  general  issue.* 

b.  Special  Pleas  ;  When  Required. — A  special  plea  is  re. 
quired  when  the  declaration  makes  out  ^,  prima  facie  case  of  tres- 
pass, and  the  defendant  justifies  by  authority  of  some  title  or 
easement  which  gives  him  the  legal  right  to  do  the  act  which  is 
the  subject  of  the  alleged  trespass.^ 

(i)  License. — Justification  under  a  license  should  be  specially 
pleaded,  and  usually  cannot  be  set  up  under  the  general  issue.^ 

1.  Qeneral  Usne  and  special  plea  may  under  the  plea  of  not  guiltj.  Mont- 
be  togetlier  pleaded  as  general   issue    gomerj  v.  Nojes,  73  Tex.  203. 

and  justification.  Hodges  v.  Raymond,  Where  plaintiff,  alleging  that  land^ 
9  Mass.  316.  The  pleas  of  the  general  the  legal  title  to  which  was  in  his 
issue  and  of  liberum  ienemetitum  may  father,  was  subject  to  a  resulting  trust 
be  pleaded  together.  Hext  v,  Jarrell,  inplaintiff'sfavor  as  heir  of  his  mother^ 
2  Strobh.  (S.  Car.)  172.  delayed  bringing  suit  to  enforce  the  trust 
Where  one  defendant  in  trespass  for  a  number  of  years,  and  until  after 
pleaded  son  assault  demesne^  and  the  the  death  of  the  father,  who  would  have 
others  general  issue,  with  notice  of  been  an  important  witness  as  to  the 
justification,  moUiter  manus^  etc.,  and  alleged  trust,  relief  is  properly  denied^ 
verdict  against  him  who  pleaded  spe-  under  the  doctrine  of  stale  demand, 
cially,  and  part  of  the  others,  on  appeal,  Mayes  v.  Manning,  73  Tex.  43. 
they  were  ordered  to  plead  de  novo,  A  mere  trespasser  cannot  defeat  an 
Kenny  v.  Kettle,  2  Tyler  (Vt.)  84.  action  by  the  assignee  of  a  bond  to 
In  an  answer  to  a  complaint  for  an  convey  the  land  by  a  plea  of  stale-  de- 
assault  and  battery,  the  defendant  will  mand.  Wright  v.  Dunn,  73  Tex.  293. 
not  be  allowed  first  to  deny  the  charge,  Upon  the  issuance  of  a  patent,  the 
and  then  to  set  up  son  assault  demesne,  legal  title  passes  by  estoppel  to  the 
Schneider  v,  Schultz,  4  Sandf.  (N.  patentee's  prior  grantee,  and,  as  the 
Y.)  664.  deed  by  operation  of  law  gave  con- 
Where,  in  trespass,  two  defendants  structive  possession,  the  doctrine  of 
plead  the  general  issue  jointly,  any  stale  demand  does  not  apply.  Daniel 
separate  justification  whicn  one  might  v.  Bridges,  73  Tex.  149. 
have  pleaded  is  gone.  Bradley  v.  The  plea  of  stale  demand  is  not  ap- 
Powers,  7  Cow.  (N.  Y.)  330.  plicable,  where  plaintiff  claims  under 
The  defense  of  estoppel  may  be  raised  legal  title.  Bullock  t>.  Smith,  72 
under  a  plea  of  ^ot  guilty.     Dooley  v.  Tex.  545. 

Montgomery,  72  Tex.  429.  8.  Special    Flea.  —  Williams'   ed.  of 

In  trespass  de  bonis  asportatis^  facts  Saunders'  Reports,  2d  vol.,  p.  402  n;  i 

in  mitigation    cannot    be   specially  Chitty,  2  PI.  495,  says:  '*A  justification 

pleaded,  but  must  be  given  in  evidence  under  a  rent  charge  or  in  respect  of 

under    the   general   issue.     Hopple  x;.  any  easement  or  incorporeal  right  must 

Higbee,  23  N.  T.  L.  342.  be  specially  pleaded."    Starkie  on  Ev. 

The  declaration  in  an  action  of  tres*  1462,  citing  Hawkins  v,  Wallis,  2  Wils» 

pass  qu,  cLfr.y  set  out  a  breaking  and  173. 

entering  and   a  conversion  of  goods ;  In  trespass,  things  done  by  authority 

defendants  pleaded  the  general    issue  should  be  specially  pleaded.     Martin 

and  to  the  taking  a  special  plea  in  bar,  v.  Clark,  i  Hempst  (U.  S.)  259. 

setting  up  an  action  of  replevin,  brought  If  the  plaintiff's  title  is  proved  or 

by    plaintiff   for  the    same   goods,  in  admitted,  matters  in  discharge  of  the 

which  action  plaintiff  recovered  judg-  right    of    action    must    be    specially 

ment.     It  was  held  that  a  demurrer  to  pleaded.     Riley  v,  Denny,  2  Rich.  (S. 

the  plea  was  properly  sustained,  as  the  Car.  539;    Walker  v.   Hitchcock,   19 

gist  of  the    action  was  the  breaking,  Vt.  634. 

and  the  conversion  was  merely  a  matter  4.  Idcenae. — In  a  suit  for  trespass  to 

of  aggravation.     Savage  v.  French,  13  land,  if  defendant  relies  upon  a  license, 

111.  App.  17.  it  must  be  specially  pleaded,  and  can- 

2.  Stale  Demand. — The  equitable  de-  not  be  g^ven  in  evidence  under  the  een- 
fense    of  stale  demand   can  be  made  eral  issue ;  but  it  is  sufficient  if  the  facts 
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(2)  Justification. — Any  facts  in  justification  of  the  alleged  tres- 
pass should  be  specially  pleaded,  and  generally  cannot  be  set* up 
under  the  general  issue.^  A  plea  of  justification  admits  the  truth, 
and  goes  to  the  whole,  of  the  declaration.*    Where  the  defendant 

constituting  the  license  are  averred.  Rhode  Island  Pub.  St.,  ch.  204,  f  33,  set- 

Lockhart  v,  Geir,  54  Wis.   133;  Sene-  ting  forth  the  above  bondi  averring  he 

cal  V.  Labadie,  42  Mich.  126;  Hill  v,  was  an  inhabitant  of  M.  at  the  time  of 

Morey,  26  Vt.  178;  Ruggles  v,  Lesure,  the  alleged  trespass,  and  as  such  law- 

24  Pick.  (Mass.)   187;    Stambaugh  v.  fulljr  took  sand  and  gravel  from  said 

Hollabaugh,  10  S.  &  R.  (Pa.)  357.  beach,  and  plaintiff  demurred.    It  was 

In  trespass  to  personal  property',  a  held  that  the  plea  -was  bad.  The  de- 
license  from  the  plaintiff  to  do  the  act  fendant  is  neither  party-  nor  privjr  to 
complained  of,  if  not  specially  pleaded,  the  contract,  nor  assignee,  for  a  mere 
cannot  be  used  in  justification,  but  only  license  does  not  amount  to  an  interest, 
in  mitigation  of  damages.  Hendrix  v.  until  the  licensee  has  incurred  expense 
Trapp,  2  Rich.  (S.  Car.)  93.  or  labor  in  consequence  of  it.  Newport 

In  trespass,  the  defense  of  license  re-  Hospital  z\  Carter,  15  R.  I.  285. 
quires  a  special  plea,  only  when  such  1.  Matters  in  justification  must  be 
license  was  given  bv  the  plaintiff  him-  specially  pleaded.     Johnson   v.  Cud- 
self,  and  not  when  it  was  given  to  the  dington,  35  Ind.  43. 
defendant,  by  one  claiming  title  against  In  trespass  qu,  cL  fr,  ei  de  bonis  as- 
the  plaintiff.  Child  v.  Allen,  33  Vt.  476.  fortaiisy  a  plea  justifying  the  breaking 

In  trespass  qu,  cUy  defendant  may  set  and  entering  only,  is  sufficient.  Hem- 
up  a  license  obtained  on  a  verbal  and  don  v,  Bartlett,  4  Port.  (Ala.)  481.  In 
executed  contract,  and  founded  on  a  trespass  for  entering  plaintiff's  close, 
sufficient  consideration.  Pursell  v.  and  diverting  the  waters  of  his  well. 
Stover,  no  Pa.  St.  43.  where  plaintiff  shows  peaceable  pos- 

A  plea  or  license  in  an  action  qu.  cU  session  under  a  paper  title  for  several 

fr.<,  from  one  having  only  a  possessorj  years,  if  defendants  have  any  right  of 

right  to  the  locus  in  quo,  without  giv-  entry  it  must  be  pleaded  in  justlfica- 

ing  color   to  the  plaintiff,  is  bad,  as  tion.    Razzo  v.  Vami,  Sx  Cal.  289. 

amounting  only  to  the  general  issue.  S.  Admita  Truth  of  DeclaraUon. — 

Underwood   v,  Campbell,    13   Wend.  Kingsbury  v.  Pond,  3  N.  H.  511;  Bur- 

(N.  Y.)  78.  ton  V,  Sweaney,  4  Mo.  i.    A  declara- 

The  freemen  of  M.,  in  1746,  voted  to  tion  in  trespass  containing  two  counts, 
sell  a  beach  belonging  to  the  town  to  in  each  of  which  it  is  alleged  that  the 
E.,  in  case  he  "  will  allow  all  such  priv-  defendant  took  and  carried  away  a 
ileges  as  shall  be  thought  necessary  gig,  is  answered  by  a  plea  justifying 
for  the  service  of  the  town  by  a  com-  the  taking  of  the  said  gig,  in  the  sev- 
mittee,"  hereafter  chosen,  etc.  A  eral  counts  of  the  declaration  men- 
committee  was  appointed  to  sell  said  tioned.  Beekman  v,  Traver,  20  Wend. 
beach,  **to  reserve  the   privileges  by  (N.  Y.)  67. 

bond  to  be  recorded  with  the  deed;  A  declaration  in  trespass  charged  the 
.  .  .  the  town  clerk  to  give  the  deed,"  defendant  with  taking  a  horse  from  the 
etc.  The  committee  reported  the  sale  of  plaintiff^s  possession,  but  not  his  prop- 
the  beach,  and  the  town  clerk  gave  a  erty,  and  with  stopping  his  wagon  and 
deed  thereof,  and  the  purchaser  a  bond  team,  the  rest  of  the  horses  being  the 
to  the  town  treasurer,  upon  condition  plaintiff's  property.  The  plea  averred 
that  he,  his  heirs,  executors,  adminis-  that  the  defendant's  horse  was  geared 
trators  and  assigns,  should  grant  and  with  the  others;  that  the  plaintifTs 
allow  the  inhabitants  of  the  town  con-  wagoner  attempted  to  carry  off  the  de- 
Tenient  drift  ways  to  pass  and  repass,  fendant's  horse  by  driving  his  team 
and  full  liberty  to  fetch  sand,  seaweed,  violently;  and  that  the  defendant 
shells,  and  certain  drift  stuff  there-  stopped  his  team  to  retake  his  horse, 
from,  etc.  In  1885,  an  action  of  tres-  using  no  more  force  than  was  necessary 
pass  was  brought  against  defendant,  for  that  purpose.  It  was  held  that  the 
an  inhabitant  of  the  town  of  M.,  for  plea  was  good,  the  defendant  being  jus- 
asporting  sand  and  gravel  from  said  tified  in  stopping  the  team  for  that  pur- 
beach,  by  the  plaintiff,  the  successor  pose.  Hite  v.  Long,  6  Rand.  ( Va.)  457; 
In  title  of  the  purchaser  E.  Defendant  18  Am.  Dec.  719. 
pleaded  an   equitable  defense    under  Complaint  in  three  paragraphs  for 
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files  this  plea,  he  must  make  an  exact  enumeration  of  the  person- 
alty of  which  he  justifies  the  taking,  or,  if  realty  is  the  subject 
of  the  trespass,  give  an  exact  description  of  the  same.^ 

(3)  Title  in  Third  Party, — That  the  title  is  in  a  third  person 
must  be  specially  pleaded.* 

(4)  Liberum    Tenementum, — The   plea  of   liberum  tenetnentufn 
with  a  right  of  entry  justifies  a  trespass  quare  clausunt  f regit ^ 

trespass  to  land.  Each  paragraph  pleaded,  as  to  so  much  of  the  land  de- 
alleged  the  trespass  to  have  been  com-  scribed  in  the  declaration  as  laj  on  one 
mitted  on  the  same  day,  **  and  at  divers  side  of  a  line  described  In  a  conveyance 
other  times  since  that  time  and  before  referred  to,  soil  and  freehold;  and  as  to 
the  commencement  of  this  action,"  and  the  rest  of  it,  not  guilty.  It  was  held 
the  act  of  trespass  was  described  in  all  that  as  the  plea  did  not  describe  the  line 
of  the  paragraphs  in  the  same  terms,  by  fixed  monuments  on  the  land,  it  was 
It  was  held  that  each  paragraph  of  the  bad  on-the  demurrer.  Orange  v.  Berry, 
complaint  covered  all  of  the  alleged  tres-  24  N.  H.  105. 

passes,  and  in  justifying  by  answer  the         Where  in  trespass  d€  bonis  asportatis^ 

trespasses  charged  in  one  paragraph,  the  plaintiff  specifies  in  his  declaration 

the  defendant  in  fact  justified  all,  the  articles  of  property  taken,  and  the 

though  his  answer  in  terms  professed  defendant  justifies  the  taking  by  virtue 

to  be  directed  to  one  paragraph  only  of  of  process,  and  in  so  doing  enumerates 

the  complaint.     Holcraft   v.  King,  25  the  articles  taken,   the   enumeration 

Ind.  352.  must  contain  all  the  articles  specified 

Effect  of  Plea. — In  an  action  of  tres-  in  the  declaration.     Sterry  v.  Scnuyler, 

pass  de  bonis  as^ortatis  Against  &eYera\,  23  Wend.  (N.  Y.)  4B7. 
they  filed  a  special  plea  of  justification.        The  defendant's  denial,  in  an  action 

admitting    that   all   took  and  carried  of  trespass,  that  the  property  taken  was 

away  the  property  and  converted  it  to  of  the  value  alleged  in  the  complaint, 

their  own  use,  but  failed  to  make  good  is  sufficient;  he  must  allege  it  to  be  of 

their  plea  of  justification.     It  was  held  no  value  or  the  value  as  he  claims  it  to 

that  all  were  not  bound  by  the  admis-  be.     Lynd  v.  Picket,  7  Minn.  184;  82 

sion,  though  there  was  no  evidence  of  Am.  Dec.  79. 

the  taking,  etc.,  as  to  some  of  the  de-        8.  Title  In  Third  Party  BpeeSaUy 

fendants.  Norris  v.  Norton,  i9Ark.3i9.  PleadmL — Patterson  v.  Clark,  20  Iowa 

TresiMUW  to  Different  dOBBB. — In  tres-  429;  Foster  v.  Lane,  30  N.    H.  305; 

pass  gu.  ci.f  the  plaintiff  alleged  several  Richardson  v.  Murrill,  7  Mo.  3^. 
trespasses  on  several  closes  at  different        3.  Libenim  Tenamentnm. — Crockett 

times,  and  the  defendant  pleaded  that  v.  Lashbrook,  5  T.  B.  Mon.  (Ky.)53o; 

the  several   closes  were  one   and   the  17  Am.Dec.  98;  Jones  v. Water-Lot  Co., 

same  close,  and  that  it  was  his  freehold,  18  Ga.  539.     In  an  action  of  trespass 

etc.     It  was  held  that  this  plea  was  bad;  gu,  c/.,  tlie  plea  of  liberum  tenemenium 

that  defendant  should  have  justified  as  gives  the  plaintiff  an  implied  color  of 

to  all  the  closes,  or  have  denied   the  title.    Singleton  v.  Millet,  i  Nott  &  M. 

trespasses  as  to  all   the  closes  except  (S.  Car. )  355. 

one,  and  Justified  as  to  that.    Nevins  v.        In  trespass  gu.  cL  fr^  a  plea  of  //- 

Keeler,  6  Johns.  (N.  Y.)  63.  berum  tenemenium  is  good  only  so  far 

A  plea  justifying  a  "taking,"   need  as  supported  by  proof  of  right— of  com- 

not  traverse  an  allegation  of  detention  mon  or  other  similar  right — to  the  spe- 

and  conversion.     Burton  v.  Sweaney,  4  cific  premises  described  in  the  declara- 

Mo.  I.  tion ;  and  the  plaintiff  can  recover  for  a 

1.  Bzaot  DeBcription. — A  plea  of  justi-  trespass  committed  on  the  close  named 

fication  in  trespass   for  taking  goods,  therein,  notwithstanding  the  record  of  a 

that  they   were   taken   under  process,  former  judgment  pleaded  by  way  of  es- 

must  specify  and  particularly  describe  toppel,  but  covering  only  another  part 

the  process,  and  set  out  every  fact  nee-  of  the  premises.    Providence  v.  Adams, 

essary  to  show  the  justification ;  and  if  10  R.  I.  184. 

it  varies,  it  cannot  be  given   in   evi-        The  common-law   right  of  the  de- 

dence.     Harrison   v,  Davis,  2   Stew,  fendant  in  trespass  gu.  ci.  fr,  to  justify 

(Ala.)  350.  under  the  plea  of  liberum  tenemenium^ 

In  trespass  gu.  cl.fr.,  the  defendant  is  not  changed  by  the  Tennessee  tltatdXiei 
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(5)  Other  Special  Pleas:  Accord  and  Satisfaction;  Former  Recav^ 
ery;  Arbitration  and  Award;  Right  of  Way;  Res  Adjudicata; 
Prescriptive  Right ;  Order  of  Court ;  Judgment ;  Warrant. — So, 
also,  all  matters  in  defense  of  the  action,  showing  accord  and  sat- 
isfaction,* former  recovery,*  arbitration  and  award,*  right  of  way,* 
res  adjudicataj^  prescriptive  right,®  order  of  court,''  judgments  in 

settlements  of  plaintiff's  right,®  or  warrant,®  should  be  specially 
pleaded. 

regulating  proceedings  in  forcible  entry  close  and  taking  and   carrying  away 

and  detainer.    Roberts  v.  Tarver,  i  Lea  stone,  a  plea  which  defends  only  the 

(Tenn.)  441.  taking  and  carrying  away  of  the  stone 

In  trespass  qu.  cl.,  where  the  declara-  is  insufficient.     If  the  defendant  has  the 

tion  describes  the  close  with  precision  right  to  take  and  carry  away  the  stone, 

by  metes  and  bounds,  etc.,  the  defend-  he  should  plead  that  he  entered  the 

ant  may,   nevertheless,  plead  liberum  close  for  the  purpose  of  exercising  that 

tenementum.      Fisher   v.   Morris,   5  right,  and  that,  in  so  doing,  he  did  no 

Whart.  (Pa.)  358.  unnecessary  d  a  mage.     Goodrich   v. 

To  an  action  of  trespass  qu,  cl.^  a  plea  Judevine,  40  Vt.  190. 

that  the  close  was  the  close  and  soil  of  6.  Prescrlptlye  Bight.  —  A  prescript 

the  defendant,  is  not  a  plea  of  liberum  tive  right  to  divert  part  of  a  stream 

tenementum^  and  the  defendant  has  only  must  be  pleaded  in  an  action  of  tres- 

to  prove  right  of  possession.     Millison  pass ;  in  case,  it  may  be  given  in  evi- 

V.  Holmes,  i  Ind.  45.  dence  under  the  general  issue.    Whet- 

A  plea  of  liberum  tenementum  is  not  stone  v.  Bowser,  29  Pa.  St.  59. 

good  to  a  declaration  for  breaking  the  In  trespass  qu.  cl.  fr..,  the  defendant, 

plaintiff's  close  and  beating  him,  his  under  the  general  issue,  cannot  give 

servants  and  horses.    Tribblet^.  Frame,  in  evidence  that  the  locus  in  quo  was  a 

3  T.  B.  Mon.  (Ky.)  13.  public  highway;  but  he  must  plead  it. 

1.  Aooord  and'  SatUfaotion. — A  plea  Babcock  v.  Lamb,  i  Cow.  (N.  Y.)  338; 

of  accord  without  satisfaction  is  not  a  Wood  i^.  Mansell,  3  Blackf.  (Ind.)  125. 

good  plea  in  defense  to  an  action  of  7.  Order  of  Oonrt.— An  answer,  in  an 

trespass.    Goff  v,  Mulholland,  28  Mo.  action  of  trespass  for  entering  the  in- 

397.  closed  land  of  the  plaintiff  and  remov- 

3.  Formar  Racoyery. — In  actions  of  ing  fences,  justified  the  entry  and  the 
trespass,  a  former  recovery  must  be  es-  removal  of  the  fence  under  an  order 
pecially  pleaded.  Hahn  v,  Ritter,  la  of  the  county  commissioners,  locating 
III.  80.  a  township  road ;  but  failed  to  aver  that 

8.  Arbltratton  and  Airard. — In  tres-  the  supervisor  gave  the  occupant  of 

pass,  an.arbitration  and  award  must  be  the  land  sixty  days'  notice  in  writing 

specially  pleaded,  and  cannot  be  given  to  remove  his  fences,  as  required  by 

in  evidence  under  the  plea  of  accord  statute.    It  was  held  that  the  answer 

and  satisfaction.     Hubbert  v.  Collier,  was  bad  on  demurrer.  Ruston  r.  Grim- 

6  Ala.  269.  wood,  30  Ind.  364. 

4.  Bight  of  Way. — A  plea  of  a  right  8.  Jndgmenta. — In  an  action  of  tres- 
of  way,  to  an  action  of  trespass  qu.  cl.  pass  qu.  cLfr.^  a  sheriff  pleaded  justi- 
yir.,  admits  the  possession  of  the  plain-  fication  undfer  a  judgment  in  ejectment, 
tiff,  but  not  an  absolute  title  in  him ;  and  a  writ  of  habere  facias  fosses- 
and,  if  otherwise,  it  would  not  admit  j/^ff^m  thereon.  The  judgment  did  not 
that  the  persons  under  whom  the  include  the  land  in  question.  It  was 
plaintiff  claimed  title  many  years  be-  held  that  the  officer,  having  pleaded 
fore  were  not  being  alleged  in  the  the  judgment,  could  not  justify  under 
declaration.  Law  v.  Hempstead,  10  the  writ  alone.  Clarkson  v.  C  rum- 
Conn.  23.  mell,  37  N.  }.  L.  541. 

In  pleading  a  right  of  way,  it  is  nee-  9.  Warranta. —  In  an  action  of  tres- 
essary  to  state  that  the  privilege  of  pass,  a  plea  which  alleges  that  the  de- 
passing  extends  to  servants,  or  the  jus-  fendant,  as  agent  of  the  plaintiffs  in 
tification  will  not  extend  to  them,  execution,  directed  the  marshal  to  levy 
Bartlett  v.  Prescott,  41  N.  H.  493.  on  goods  in  the  hands  of  another  than 

6.  Bm  AdJudloata. — In  an  action  for  the  defendant,  because  they  had  been 

breaking  and  entering  the  defendant's  fraudulently  sold  to  him  by  the  defend- 
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c.  What  the  Special  Plea  Should  CoNTAiN.-^The  special 

plea  should  contain  such  allegations  as,  if  true,  are  essential  to 
the  defense.*  One  justifying  under  title  and  possession  must  show 

ant,  18  good,  and  not  obnoxious  to  a  a  stipulation  that  the   referee  should 

demurrer.      McNall  v.  Vehon,  23  III.  examine  that  line,  an  answer  charging 

499.  that  he  did  not,  was  held  good  on  de- 

In  an  action  for  assault  and  battery  murrer.  Elder  v,  McLane,  60  Tex.  3S3. 
and  false  imprisonment,  where  the  de-  A,  B  and  C  jointly  committed  a 
fendants,  by  plea,  attempted  to  justify  trespass  on  lands  forming  the  home- 
under  a  warrant  of  distress  for  the  col-  stead  of  the  former  owner,  at  that 
lection  of  taxes,  and  it  appeared  by  the  time  held  by  the  widow  by  virtue  of 
plea  that  the  warrant  was  attempted  to  her  dower  and  quarantine  rights,  and 
be  executed  more  than  three  years  after  ousted  her  therefrom.  She  then 
it  was  delivered  to  the  collector,  and  no  brought  an  action  for  the  trespass, 
sufficient  excuse  was  set  forth  for  such  and  subsequently  filed  a  bill  in  chan- 
delay  in  the  execution,  until  after  three  eery  against  A  and  B  for  dower  and 
years,  it  was  held  that  the  plea  was  fa-  quarantine  in  said  lands,  and  in  such 
tally  defective,  unless  the  defect  was  suit  recovered  judgment  against  them 
supplied  in  the  replication.  Shaw  v.  for  about  $4,000.  In  consideration  of 
Peckett,  25  Vt.  423.  $3)OOo  she  released  B  from  all  liability 

1.  Special  Plea  Must  State  Essential  for  the  trespass,  reserving  in  said  re- 
Faots. — In  Baptist  Soc,  etc.  v,  Fisher,  lease  the  right  to  enforce  the  balance 
i8  N.  J.  L.  240,  which  was  a  case  of  of  the  decree  against  A,  who  paid  it. 
entering  the  doors  and  windows  of  a  It  was  held  that  these  facts  constituted 
meeting  house,  a  plea  that  '*the  de-  no  bar  to  her  action  for  the trespa»  and 
fendants  entered  as  members  of  a  re-  ouster  against  C,  when  her  complaint 
ligious  society,  peaceably,  in  order  to  contained  no  claim  for  rents  and  prof- 
engage  in  religious  worship,  as  they  its,  and  that  a  plea  setting  up  these 
might  lawfully  do,  doing  no  unneces-  facts  in  bar  was  bad  on  demurrer, 
sary  damage,  which  are  the  supposed  Smith  v.  Gayle,  62  Ala.  446. 
trespasses,"  is  bad  on  demurrer,  in  not  In  trespass  for  entering  a  close  and 
averring  that  the  defendants  were  carrying  away  a  quantity  of  com,  a 
members  of  the  society,  and  not  deny-  plea  "  that  the  corn  was  taken,  as  the 
Ing  the  acts  charged  as  trespasses,  nor  property  of  one  M.,  by  a  constable  un- 
setting  forth  any  cause  in  justification  der  execution,  and  sold  to  the  defend- 
of  them.  ant,"  is  defective  in  not  averring  that 

In  Hamilton  v,  Windolf,  36  Md.  301,  the  corn  was  the  property  of  M.  Ter- 
which  was  an  action  for  injuring  the  ril  v.  Thompson,  3  Bibb  (Ky.)  272. 
plain tifTs  wall  by  inserting  joists  in  it,  In  an  action  of  trespass  against  a 
the  defendant  offered  to  prove  in  justifi-  railroad  company,  for  breakii\g  and  en- 
cation  that  such  wall  was  used  by  him  tering  the  plaintiff's  close,  where  the 
in  the  erection  of  an  adjoining  build-  defendants  justify  under  and  by  virtue 
ing  under  a  parol  agreement  with  the  of  their  charter,  on  the  ground  that 
plaintiff.  It  was  held  that,  as  license  the  land  in  question  was  necessary  for 
from  the  plaintiff  was  not  specially  the  construction  of  their  railroad,  and 
pleaded,  the  evidence  could  only  be  that  the  defendants,  by  their  agents, 
received  in  mitigation  of  damages.  surveyors   and   engineers,  enter^  for 

The  declaration  in  an  action  of  tres-  the   purpose  of    making    surveys,  an 

pass,  stated  that  **  the  defendant  broke  averment  in  the  plea,  that  there  was  a 

and  entered  the  close  of  the  plaintiff,  disagreement  between  the  plaintiff  and 

and,  with  his  oxen,  etc.,  destroyed  and  the  defendants,  as  to  the  price  of  the 

carried  off  200  bushels  of  corn."    The  land,  and  that,  while  such  disagreement 

plea  alleged  that  '*  the  premises  of  the  existed,  }.  McLean,  first  judge,  on  the 

plaintiff  were  not  inclosed  by  a  suf-  petition  of  the  defendants,  in  writing, 

ficient  fence."     It  was  held  that  it  was  duly  issued  and  delivered  his  warrant, 

not    an    answer    to    the    declaration*  etc.,  is  a  sufficient  averment  of  the  pre- 

Miles  V.  Myers, Walk.  (Miss.)  379.  senting  of  a  petition;  nor  is  it  neces- 

Where  a  recovery  of  land  was  based  sary  in  a  plea  to  set  out  the  names  and 

on  the  report  of  a  referee,  to  whom  the  places  of  abode  of  the  twelve  jurors 

parties  had  agreed  to  submit  the  ques-  drawn  for  the  purpose  of  appraising 

tion  of  the  true  location  of  a  line,  with  the  value  of  land  taken  for  a  railroad. 
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facts  necessary  to  constitute  title  ;  *  and  generally,  one  justifying 

It  is  sufficient  to  mention  the  names  of  claim  of  right  to  use  the  wall  or  to  dig 

those  who  were  actually  sworn.    Polly  under  it;  that  an  injury  to  the  plaintiff 's 

V,  Saratoga,  etc.,  R.  Co.,  9  Barb.  (N.  goods  bj  flooding  at  a  fire,  caused  by 

Y.)  449.  the  falling  of  the  wall,  constituted  an 

To  a  count  in  trespass  qu.  c/.,  and  for  element  of  damages ;  and  that  the  de- 

**  cutting  down  and  carrj'ing  away  six-  fendant  could  claim  no  deduction  by 

teen  stocks  of  rye,"  and  a  count  for  reason  of  insurance  money  received  by 

**  taking    and  carzying    away    sixteen  the  plaintiff  on  policies  taken  out  by 

stocks    of   other   rye,"  the   defendant  him.     Hammond   v,  S  c  h  i  ff,  100   N. 

pleaded  as  to  force,  etc.,  '*  and  also  the  Car.  161. 

whole  trespass  and  all  the  trespasses  In  an  action  for  breaking  and  enter- 
in  the  declaration  mentioned,  except-  ing  a  close,  a  defendant  need  not  set 
ing  breaking,"  etc.,  *' and  cutting  down  forth  in  his  answer  the  lease  under 
and  carrying  away  sixteen  stocks  of  which  he  justifies.  Dillon  i^.  Brown,  11 
rye  then  and  there  growing,"  not  guilty,  Gray  (Mass.)  179;  71  Am.  Dec.  700. 
and  plead  soil  and  freehold  in  Justin-  Evidence  of  improvements  offered 
cation.  It  was  held  that  this  was  an  by  the  defendant  cannot  be  excluded 
answer  to  both  counts.  Parker  v.  because  his  plea  does  not  state  the 
Parker,  17  Pick.  (Mass.)  236.  grounds  for  alleging  himself  to  be  a 

In  trespass,  where  the  declaration  possessor  in  good  faith,  such  plea  be- 

contains  two  counts,  one  charging  an  ing  otherwise  sufficient,  and  not  hav- 

unlawful  entry  into  a  cellar,  and  the  ing  been  excepted   to,  though   Texas 

other  into  a  dwelling  house,  the  de-  Rev.   St.,   art.    4813,   requires    such 

fendant,  instead  of  averring  that  the  grounds  to  be  set  out.    The  objection 

several  closes  are  one  and  the  same,  should  be  taken  by  special  demurrer, 

should  either  justify   as   to  both   the  Holstein  v.  Adams,  72  Tex.  485. 

closes,  or  plead  not  guilty  as  to  one,  and  The  defendants  pleaded  that  the 

justify  as  to  the  other.     S  t  e  r  r  y   v.  locus  in   quo  belonged  to  the  United 

Schuyler,  23  Wend.  (N.  Y.)  487.  States,  and  that  one  of  the  defendants 

1.  jfustlfication  Under  Poflseflslon  and  had,  long  before  the  commission  of 

Title. — Dunlap  t;.  Glidden,  31  Me.510;  the  supposed  trespasses,  and  at    the 

Dolloff  V.  Hardy,  26  Me.  545.     Where  time  thereof,  a  '*  claim  title  "  to  said 

the  plaintiff's  possession  and  the  tres-  land,  and  had  built  a  dwelling  house 

pass  complained  of  were  subsequent  to  thereon,  and  was  then  and  there  the 

his  discharge  in  bankruptcy,  and  the  owner  thereof,  and,  as  such,  he  and  the 

plaintiff 's  title  is  not  involved,  a  plea  other  defendants,  as  his  servants,  en- 

of  his  bankruptcy  is  frivolous ;  though  tered  said  land,  as  they  lawfully  might, 

if  the  title  had  been  involved,  and  it  and  removed  said  dwelling  house,  etc. 

had  become  necessary  for  the  plain-  It  was  held  that  the  plea  was  insuffi- 

tiff  to  show  title  in  himself  at  the  time  cient,  as  it  did  not  allege  possession  in 

of  the  bankruptcy,  the  schedules  filed  the  defendant,  at  the  time  of  the  plain- 

with  the  plaintiff's  petition  would  be  tiff's  entry.     Ross  v.  Nesbit,  7  111,  252. 

relevant  to  show  that  the  premises  in  In  an  action  of  trespass  qu.  c/.,  the 

dispute,  if  embraced  in  them,  passed,  allegations,   in   the  plea  of  title,  that 

by  operatien  of  law,  to  another ;  or,  if  the  title  was  in  defendant's  debtor  on 

omitted,  to  present  tliat  fact  for  the  the  15th,  and  that  defendant  attached 

consideration  of  the  jury.    Lankford  t;.  on    the    i6th;   that  examination   was 

Green,  62  Ala.  314.  levied  (there  being  no  averment  that 

A   plea  of  justification,  in   trespass,  it  was  in  life) ;  that,  by  reason  of  such 

cannot  be  objected  to  for  the  want  of  levy,    defendant  became    seised    and 

avenue;   the  place  being  laid  in  the  possessed  (the  prior  averments  not  nee- 

declaration,  and  the  trespass  justified  essarily    implying  seisin) ;  were  held 

being  alleged  to  be  the  same  as  that  bad.    Gleason    v,    Howard,     Brayt. 

complained   of.     Levelling  v.  Leavel,  (Vt.)  190. 

2  Blackf.  (Ind.)  163.  The  executor  of  a  mortgagee  entered 

Plaintiff  sued   defendant  for  under-  for  condition  broken,  and  leased  the 

mining  a  wall,  the  parties  being  oc-  land.     In  an  action  of  trespass  brought 

cupants  of  adjoining  premises.     It  was  against  the  lessee  by  the  mortgagor, 

held  that  if  the  defendant  acted  reck-  the  lessee  justified  under  the  lessor, 

lessly,  he   could  not  justify  under  a  without  alleging  in  his  plea,  in  what 

637 


riMdiBg.                               TRESPASS.  Dmm. 
under  process,*  or  as  an  officer  in  the  course  of  duty,*  or  one  justi- 

capacity    the    lessor  held    the  estate,  and  year,  when  it  was  exhibited,  ot 

It  was  (leld  that  the  plea  was  sufficient,  that  any  recognizance  for  cost  was 

Howe  V,  Lewis,  14  Pick.  (Mass.)  329.  given,  or  that  the   warrant  was  re- 

1.  Under  ProceiB. — Where  the  de-  turned.  Nor  is  it  necessair  to  state 
fendant,  in  an  action  of  trespass,  assault  the  ground  of  suspicion  of  the  person 
and  batterj,  and  false  imprisonment,  praying  out  the  warrant.  Chipman  v. 
justifies  under  a  certificate  granted  by  Bates,  15  Vt.  51;  40  Am.  Dec.  663. 
a  justice  of  the  peace  in  pursuance  of  Where  the  defendants  in  an  action 
theactof  Congress  respecting  fugitives  of  trespass,  attempt  to  justify  the  tak- 
from  labor  the  plea  must  show  that  all  ing  of  the  plaintiffs  property,  by  their 
the  facts  existed,  at  the  time  of  grant-  warrant,  to  satisfy  a  tax  voted  to  be 
ing  the  certificate,  contemplated  by  raised  by  a  town,  the  plea  must  allege 
that  act.  Fanny  v,  Montgomery,  i  that  the  money  was  voted  to  be  raised 
111.  247.  for  necessary  purposes;  and  it  can- 
To  an  action  of  trespass  against  the  not  be  understood,  by  an  allegation 
selectmen  of  a  town,  for  causing  the  that  "the  town  voted  to  raise  $2,000 
goods  of  the  plaintiff  to  be  taken  and  for  the  expenditure  of  that  year,"  that 
sold  for  taxes,  a  plea  justifying  the  itwas  raised  for  legal  purposes.  Adams 
taking  and  sale  of  the  goods,  for  the  t/.  Mack,  3  N.  H.  493. 
payment  of  several  distinct  taxes,  was  Act  of  Congress. — In  trespass  for 
held  not  to  be  double.  Adams  v.  Mack,  breaking  the  plaintiff's  close,  and 
3  N.  H.  493.  carrying  away  stone,  a  plea  of  justifi- 

In  justification  under  mesne  process,  cation  under  the  act  of  Congress  for 

the  cause  of  action,  for  which  the  pro-  constructing  a  national  road  must  aver 

cess  was   issued   need   not  be  stated,  and  set  forth  the  facts  that  constitute 

Linsley  v.  Keys,  5  Johns.  (N.  Y.)  123.  the  necessity  for  such  an  invasion  of 

In  justifying,  in  trespass  under  a  writ  private  right,  or  it  is  bad.     Fulton  v. 

of  replevin,  the  defendant  must  allege  Monahan,  4  Ohio  426. 

a  taking  of  a  bond  before  the  delivery  2.  Officers. — A  defendant  in  trespass, 

of  the  chattels,  but  need  not  allege  a  justifying  a  taking,  as    having  been 

delivery  of  a  bond  before  the  taking  of  made  by  him  as  constable,  by  virtue 

them.     Moors  v,  Parker,  3  Mass.  310 ;  of  an  execution,  need  not  set  out  the 

Cushman  v.  Churchill,  7  Mass.  97.  judgment  in   his   plea.     Burton  v. 

Under  Warrant. — A  plea  that  the  Sweaney,  4  Mo.  i;  Tray  lor  v.  Mc- 
goods  taken  were  seized  by  a  deputy  Keown,  12  Rich.  (S.  Car.)  251. 
sheriff,  by  virtue  of  a  warrant,  as  the  When  a  defendant  in  an  action  of 
property  of  an  absconding  debtor  (set-  trespass  justified  the  taking  by  virtue 
ting  forth  the  proceedings,  and  that  of  a  writ  directed  to  him  as  an  officer, 
the  plaintiff  held  the  goods  by  a  fraud-  and  the  action  was  brought  against  him 
ulent  conveyance  from  the  debtor),  previous  to  the  term  of  court  at  which 
*'and  the  defendant,  in  aid  of,  and  by  such  writ  was  returnable,  a  special  plea 
command  of  the  deputy,"  etc.,  is  good,  setting  up  such  writ  and  taking  there- 
Pa  tcher  V,  Sprague,  2  Johns.  (N.  under,  was  held  good  on  general  de- 
Y.)  462.  murrer,    notwithstanding    it  did  not 

In  trespass^  where  defendant  justifies  allege  that  the  writ  was  returned  at 

under  a  writ  of  restitution  issued  on  a  the  term  of  the  court  to  which  it  was 

judgment  rendered  in  his  favor  in  an  made  returnable.    Briggs  v.  Mason,  31 

action  of  unlawful  detainer  by  a  justice  Vt.  433. 

of  the  peace,  it  is  not  sufficient  for  him  In  an  action  against  a  constable,  for 

to  plead  the  writ  only,  but  he   must  taking  the   property  of  the  plaintiff, 

also  plead  the  judgment,  giving  the  upon   three  executions  against  third 

parties,  the  date,  the  justice  by  whom  persons,  the  constable  filed  a  special 

rendered,  and  the  fact  of  his  jurisdic-  plea,  in  which  he  set  up  an  indemniQr- 

tion  ;  or  else  set  out  the  judgment  in  ing  bond  executed  by  the  plaintiffs  id 

hiEc  verba.    Olmstead  v.  Thompson,  the  executions.     It  was  held  that  the 

(Ala.  1890),  8  So.  Rep.  755.  plea  need  not  set  out  the  judgments  on 

In  a  plea  of  justification   under  a  which  the  executions  issued.    Davis  v. 

search  warrant,  it  is  not  necessary  to  Davis,  2  Gratt.(ya.)  363. 

allege  that  the  complaint  was  signed,  In  a  plea  of  justification  by  a  tax 

or  any  minute  made  of  the  day,  month,  collector,  it  is    not   necessary  to  set 
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fying  an  assault  and  battery,^  must  distinctly  allege  every  essential 
fact.  Where  the  declaration  alleges  distinct  and  different  acts  of 
trespass,  the  plea  should  cover  all  such  allegations,'  for  a  justifi- 
cation as  to  part  of  a  trespass  is  not  a  good  answer  as  to  the  whole.' 
The  plea  must  not  deny  the  plaintiff 's  right  of  action  argumen- 

tatively,  but  directly  confess  the  plaintiff's  right  of  action  but  for 
facts  set  up  in  the  plea.* 

forth  the  facts  which  show  that  the  tax  for  assault,  battery,  and  imprisonment, 

was  lawful,  but  the  presumption  will  if  the  plea  to  it  professes  to  answer  the 

be  taken  in  favor  of  its  legality.  Clem-  assault,    etc.,   and  imprisonment,  the, 

ons  V.  Lewis,  36  Vt.  673.  etc.,  will  make  the  plea  broad  enough 

In  an  action  of  trespass  against  a  to  answer  the  battery  complained  of. 
sheriff,  for  levying  upon  property,  he  Bryan  v.  Bates,  15  111.  87. 
must  first  show  that  the  plaintiffs  In  an  action  of  trespass  qu,  cL  fr,^ 
named  in  the  execution  were  credi-  and  for  an  assault,  battery  and  wound- 
tors,  before  he  can  defend  by  showing  ing,  the  defendants  pleaded  that  the 
that  he  made  the  levy  in  accordance  plaintiff  had  felled  a  tree  across  a  nav- 
with  an  execution  against  other  par-  igable  stream,  down  which  they  were 
ties,  supposed  to  be  the  owners  of  the  conducting  a  boat,  and  that  to  enable 
property,  and  that  the  present  plain-  them  to  proceed  it  was  necessary  to 
tiff  was  a  fraudulent  purchaser.  Cook  remove  the  obstruction;  and  that  the 
T/.  Miller,  II  111.  610.  plaintiff  stood   upon    it  with   an    ax, 

A  party  sued  for  acts  done  by  him  threatening  to  resist  the  removal;  and 

as  a  public  officer,  may,  under  2  New  they  therefore  gently  laid  hands  upon 

Tork  Rev.  Stat.  ^53,  ^^  28,  29,   insist  him,  etc.     It  was  held  that  the  plea  was 

upon  a  former  adjudication  as  conclu-  insufficient,  as  it  did   not  justify  the 

sive  without    pleading  it     Dotyt;.  wounding.     The    defendants    also 

Brown,  4  N.  Y.  71 ;  53  Am.  Dec.  350.  pleaded,  that  the  public  had  a  prescrip- 

In  an   action  of  trespass  for  taking  tive  right  to  navigate  the  stream ;  that 

twelve   hogs,  if  defendant  wishes    to  the  plaintiff  obstructed  it;  that  they  at- 

justify  the  taking  by  reason  of  his  be-  tempted  to  remove  the  ol^truction,  and 

ing  an  officer,   he  must  allege   and  the  plaintiff   having  assaulted  them, 

prove   that  fact      Case  v.   Hall,   21  they,  in  self-defense  beat  and  wounded 

111.632.  him  "a  little,"  using  only  such  force 

Where,  in  an  action  of  trespass,  a  as  was  necessary  to  remove   the  ob- 

county  treasurer  justified  the  taking  of  stniction.     To  this  plea  the  plaintiff 

personal   property  for  the  non-pay-  demurred.    It  was  held  that  the  facts 

ment  of  taxes,  under  a  warrant  of  the  pleaded  were  prima  facie  a  justifica- 

county  judge,  attached  to  the  tax  list,  tion  of  the  wounding,  the   demurrer 

commanding  him  to  collect  the  taxes  admitting  such  an  assault  on  the  part 

therein  mentioned,  he  need  not  set  out,  of  the  plaintiff,  as  made  it  necessary, 

with  a  copy  of  the  warrant,  the  tax  list  If    the   wounding  by   the  defendants 

nor  a  copy  thereof.     An  averment  in  was  not  a  necessary  consequence  of  the 

his  answer  of  his  readiness  to  produce  assault  by  the  plaintiff,  there  should 

the    tax   list,  is  all   that  is  required,  have  been  a  replication  to  that  effect. 

Games  v.  Robb,  8  Iowa  193.  Brubaker  v.  Paul,  7  Dana  (Ky.)  428; 

In  an  action  of  trespass  qu,  cl,  fr,y  32  Am.  Dec.  iii. 

ei  de  bonis  asfortatis^  brought  against  8.  Separate  Acts  of  Trespass  In  Dec- 

a  justice  for  issuing  an   attachment  laratlon  Mnst  Be  Ansirered  by  Flea. — 

against  the  goods  of  the  plaintiff  as  an  Curlewis  v,  Laurie,  12  Q^  B.  640;  64 

absent  or  absconding  debtor,  without  E.    C.  L.  638 ;   Grout  v.   Knapp,   40 

legal  proof  of  the  fact  of  concealment,  Vt.  163. 

the  restoration  of  t  h  e   property  at-  8.  Justification  of  Part  of  Trespass  Is 

tached   to   the  plaintiff    cannot  be  No  Justification  as  to  Whole. — Rogers 

pleaded  in  bar  of  the  action,  nor  puis  v.  Spence,  12  C.  &  F.  700;  Parker  v. 

darrein   continuance;  but  it   may  be  Parker,  17  Pick.  (Mass.)  236;  Monpri- 

admitted  as  evidence,  in  mitigation  of  vatt  v.  Smith,  2  Camp.  175. 

damages.      Vosburgh    v,    Welch,   11  4.  Must    Not  Be  ArgumentatiTe. — 

Johns.  (N.  Y.)  175.  Simpson  v.  Coe,  3  N.  H.   12;  Dorman 

1.  Assault  and  Battsr7.^In  an  action  v.  Long,  2  Barb.  (N.  Y.)  214;  Kevins 
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d.  Unnecessary  Averments  in  Plea. — Any  unnecessary 
averments  in  the  declaration,  as  matters  of  aggravation,  need 
not  be  answered  in  plea.* 

e.  Demurrer  to  Plea. — ^The  plea  may  be  shown  to  be  bad  on 
demurrer,'  which,  if  there  is  more  than  one  defendant,  may 
sometimes  go  to  the  benefit  of  all.* 

3.  Beplioation. — The  replication  need  only  answer  the  material 

averments  of  the  plea.^     It  is  a  general  rule  of  pleading  that 

V,  Keeler,  6  Johns.  (N.  Y.)  6^;  Dutton  of  one,  the  plaintiff  demurred  general!/, 

V.  Holden,  4  Wend.  (N.  Y.)  643.  and  judgment    was  given  against  the 

1.  Matter  stated  in  the  declaration  as  demurrer.  The  other  defendant 
matter  of  aggravation  of  damages  need  pleaded  that  judgment  in  bar,  averring 
not  be  answered  in  plea.  Law  v.  that  the  action  against  him  was  for  the 
Hempstead,  10  Conn.  33;  Grout  v.  same  trespass.  It  was  held  that  the 
Knapp,  40  Vt.  163*  Bracegirdle  v.  Or-  demurrer  did  not  estop  the  plaintiff 
ford,  2  M.  &  S.  77 ;  Donohue  v.  Dyer,  from  replying  to  the  other  plea  and  the 
33  Ind.  521.  defendant  from  going  to  trial,  and  re- 

Under  a  complaint  for  breaking  and  covering  judgment.    Lansing  v.  Mont- 
carrying  away  goods,  a  plea  justifying  gomery,  2  Johns.  (N.  Y.)  382. 
breaking    is    sufficient.      Herndon    v,  Foote  v.  Cincinnati,  9  Ohio  31 ;  34 
Bartlett,  4   Port  (Ala.)  481 ;   Pratt  v.  Am.  Dec.  420,  holds  that  general  de- 
Pratt,  6  D.  &  L.  20.  murrer,  in  an  action  of  trespass  vi  et 

2.  Plea  Bad  on  Denmrrer. — In  trespass  arm I'j,  must,  if  sustained,  inure  to  the 
for  an  assault  and  imprisonment,  B  advantage  of  all  the  defendants,  when 
pleaded  that  he  was  a  constable;  that  a  the  act  complained  of  could  not,  either 
felony  had  been  committed ;  t  h  a  t  a  in  point  of  fadt  or  of  law,  be  joint, 
reasonable  suspicion  and  belief  existed  4.  Austin  v,  Waddell,  10  Mo.  705; 
that  the  plaintiff  was  guilty  of  said  fel-  M*Gee  v,  Givan,  4  Blackf.  (Ind.)  16. 
ony ;  that  one  A,  and  others,  informed  Where  defendant  pleads  his  improve- 
him,  the  defendant,  that  the  plaintiff  ments  by  way  of  set-off  to  plaintiff's 
was  guilty  of  said  felony,  and  that,  for  claim  for  the  wrongful  use  and  occupa- 
the  purpose  of  carrying  the  plaintiff  be-  tion  of  his  land,  plaintiff  may  reply  by 
fore  some  justice  of  the  peace  to  be  setting  up  an  occupation  before  the  six 
dealt  with,  he  had  gently  arrested  him.  years  to  which  his  recovery  otherwise 
It  was  held  on  general  demurrer,  that  would  be  limited  by  statute.  Hyatt  v, 
the  plea  was  bad,  for  not  showing  that  Cochran,  85  Ind.  231. 

his  informant  stated  the  facts  by  which  Where,  in  trespass  against  one  for 

he  knew  or  believed  the  plaintiff  to  be  assault  and  battery  and  false  imprison- 

guilty,  and  for   not  setting  out  those  ment,  the  defendant,  an  officer,  pleaded 

facts.     Wasson  v.  Caniield,  6  Blackf.  the  general  issue  to  all  except  the  false 

(Ind.)  406.  imprisonment,  and  as  to  that  a  sp>ecial 

If,  in  an  action  of  trespass  on  the  per-  plea,  setting  forth  that  the  arrest  was 

son,  matters  are  pleaded  specially  which  made  under  a  warrant,  it  was  held  that 

do  not  constitute  in  law  a  justification  a  replication   protesting  the  warrant, 

of  the   trespass,  an  objection  to  such  and  its  delivery  to  the  defendant  to  be 

pleading  may  properly  be    sustained,  executed,  and  then  replying  de  injuria 

McGehee  v.  Shafer,  9  Tex.  20.  sua  absque  residua  causte  was   good. 

Where,  in  an  action  of  trespass  before  Stickle  v.  Richmond,  i  Hill  (N.  Y.)  77. 

the  court  for  the  trial  of  small  causes.  In  trespass  for  breaking  and  enter- 

the  defendant  pleads  title  to  land,  and  ing  the  plaintiff's  close  and  stable,  and 

the  plaintiff  brings  suit  in  the  supreme  taking  away  two  horses,  the  plea  was, 

court,  to  which   defendant  interposes  that  an  execution  of  fi>  fa.  against  a 

other  pleas  besides  that    of  title,  the  third    person,   was  delivered    to    the 

question  of  legality  thereof  cannot  be  sheriff,  etc.;  that  the  horses  belonged  to 

ndsed  on  demurrer,  but  on  motion  to  the  execution  debtor  and  were  subject 

strike  them  out.    Cross  v,  Kemp,  45  to  the  execution;  that  the  sheriff  by 

N.  J.  L.  51.  virtue  of  the  execution,  and  the  defend- 

8.  In  trespass  against  two  defendants,  ants  by  his  command,  broke  and  en- 

they  severed  in  their  pleas.  To  the  plea  tered  into  the  close  and  stable,  and  took 
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the  issue   raised  by  the  replication  must  be   a  material  one;^ 

the  horses^  etc.    The  replication  "was,  terial  issue.    Geirish  v.  Train,  3  Piclc 

that  the  horses  did  not  belong  to  the  (Mass.)  134. 

execution  debtor,  but  to  the  plaintiff.        In  trespass  for  an  assault  and  battery, 

It  was  held  on  general  demurrer,  that  a  replication  to  a  plea  that  the  plaintiff 

the  replication  was  sufficient.     M*Gee  made  the  first  assault,  that  the  defend- 

V.  Givan,  4  Blackf.  (Ind.)  16.  ant  broke  open  the  dwelling  house  of 

In  trespass  against  an  overseer  of  the  plaintiff  and  beat  him,  and  that  the 
roads  for  entering  land  of  the  plaintiff,  plaintiff,  in  defending  himself,  gently 
and  cutting  and  carrying  away  timber,  laid  his  hand  on  the  defendant,  which 
the  defendant  pleaded  that  he  took  the  was  the  same  assault  in  the  plea  men- 
timber  to  repair  bridges,  '*  it  being  the  tioned,  with  a  verification,  was  held 
nearest  unimproved  land  to  said  bad  for  uncertainty.  Sampson  v.  Henry, 
bridges,"  etc.  The  plaintiff  replied  11  Pick.  (Mass.)  379. 
that  it  was  not  the  nearest  unimproved  In  trespass  for  destroying  a  milldam, 
land,  etc.  It  was  held  that  the  plea  as-  the  defendants  pleaded  that  said  dam 
serted  two  facts,  and  that  the  replica-  was  unlawfully  erected,  whereby  a  pub- 
tion  traversed  both,  and  was  sufficient,  lie  road  and  ford  were  obstructed,  to 
Austin  V,  Waddell,  10  Mo.  705.  the  damage  and  nuisance  of  the  citi- 

Where,  in  trespass,  the  defendant  zens  of  the  commonwealth,  and  that 
pleads  title,  and  the  plaintiff  replies  the  defendants,  in  order  to  abate  the 
facts  which  show  that  he  was  in  pos-  nuisance,  peaceably  cut  down  and  re- 
session  at  the  time,  and  that  the  right  moved  the  dam.  The  plaintiff  replied 
of  possession  was  out  of  the  defendant,  that  said  dam  did  not  entirely  obstruct 
or  those  under  whom  he  entered,  said  public  road  and  ford,  and  that  the 
though  the  title  set  up  is  not  legally  citizens  of  the  commonwealth  were  not 
ousted  in  the  plaintiff,  the  replication  altogether  prevented  from  passing  the 
is  good.  Phillips  v.  Kent,  23  N.  J.  same.  Upon  issue  Joined,  verdict  was 
L.  155.  for  the  plaintiff.     It  was  held  that  the 

In  an  action  of  trespass  qtA  cl.  fr,<t  if  issue   was  immaterial,  and  that  a  re- 

the  defendant  excuses  the  entry,  by  al-  pleader  should  be  awarded.     Dimmett 

leging  that  he  entered  to  remove  a  dam  v.  Eskridge,  6  Munf.  ( Va.)  308. 

which  flowed  the  land  of  which  he  was  '    In    trespass   qu.  c/.,  the  defendant 

lawfully  in  possession,  the  plaintiff  can-  pleaded   a   license;    upon   which   the 

not,  in  avoidance  of  the  defense,  set  up  plaintiff  took  issue.     It  was  held  that, 

a  title  to  the  land  flowed,  which  was  under  such  issue,  the  plaintiff  might 

acquired   by  him  subsequently  to  the  prove  that  the  license  was  obtained  by 

removal  of  the  dam.    Great  Falls  Co.  fraud,  without  specially  replying  fraud, 

V,  Worster,  15  N.  H.  412.  a  license  so  obtained  being  not  void- 

1.  Materiality  of  Issne. — In  trespass  able  only,  but  void.    Anthony  v.  Wil- 

for  breaking  the  plaintifTs  close,  and  son,  14  Pick.  (Mass.)  303. 
carrying  away  his  lumber,  the  defend-         In  trespass  qu,  cl,  fr,^  if  the  defen- 

ant  pleaded  soil  and  freehold  in  himself  dant  pleads  in  bar,  that  the  locus  in  quo 

and  others,  and  that  his  co-tenants  had  is  parcel  of  a  close  called  A,  and  that 

assigned  the  premises  to  him  to  pile  his  A  is  the  soil  and  freehold  of  the  defend- 

lumber  in  and  justified  the  moving  the  ant,  the  plea  is  merely  a  plea  of  soil 

lumber.    The  plaintiff  replied   that  it  and  freehold,   and   the  plaintiff  may 

was  assigned  to  another  of  the  co-ten-  reply,  that  the  locus  in  quo  is  the  soil 

ants,  and  justified  putting  the  lumber  and  freehold  of  the  plaintiff,  and  not  of 

on  the  close,  under  him.     A  rejoinder,  the  defendant,  and  conclude  to    the 

admitting  that  such  person  had  been  country.     Simpson  x\  Coe,  3  N.  H.  12. 
co-tenant,  but  alleging  a  conveyance  by        To  a  plea  in  trespass  qu.  cl.,  that  the 

him  before  the  trespass,  was  held  to  be  close  is  part  of  a  highway,  and  that 

a   departure.      Keay   v.  Goodwin,    16  the  plaintiff  wrongfully  incumbered  it 

Mass.  I.  with  a  gate,  the  plaintiff  may  reply  a 

To  a  plea  in  trespass  de  bonis  as  for-  prescription  to  maintain  a  gate  to  be 
talis  of  property  in  a  stranger,  and  not  shut  by  persons  passing  through,  with- 
in the  plaintiff,  and  a  justification  as  a  out  traversing  the  highway,  or  the 
deputy  sheriff,  a  replication  de  injuria  wrongful  incumbering  by  the  gate. 
sua^  traversing  the  property  in  the  Spear  v.  Bicknell,  5  Mass.  125. 
stranger,  was  held  to  present  an  imma-        If  a  plea  in   trespass    justifies  the 
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if  not,  a  repleader  *  may  be  awarded,  or  advantage  taken  by  de- 
murrer.* Care  must  be  taken  that  the  replication  be  free  from 
ambiguity,  duplicity,  or  uncertainty.'     Whefe  there  is  a  plea  of 

gist  of  the   action,  and   the  plaintiff  wanted    to    use  a   certain    implement 

wishes   to   prove   that  the   defendant  theretofore    borrowed   hy  plaintiff, 

exceeded  the  right  or  authority  alleged  whereas  he  did  not  want  to  use  the  im- 

in  his  justification,  the  excess  must  be  plement  at  all,  but  intended  from  the 

pleaded  specially.     West  v,  Blake,  4  beginning  to  seduce    and    debauch 

Blackf.  (Ind.)  234.  plaintiff's  wife.     It  was  held  that  a  de- 

1.  ReplMUler. — Where  a  defendant,  in  murrer  to  the  reply  was  properly  sus- 
an  action  of  trespass  for  cutting  down  tained.  Bennett  v.  Mclntire,  121 
a  dam,  alleged  in  his  plea  that  he  was  Ind.  231. 

possessed  of  an  undivided  moiety  of  a        8.  Am1iUniit7,Diiplleit7,andinfcC6rtal]i- 

certain  tract  of  land,  flowed  by  means  ty  Rend«r  RepUcatlon  Bad. — Loweth  v. 

of  the  dam,  and  the  plaintiffs  replied  Smith,  12  M.  &  W.  582.    Where,  in  an 

that  they  were  seised  in  fee  and   in  action  of  trespass  for  driving  a  wagon, 

mortgage,  and  had  the  rights  of  pos-  on  the  highway,  against  a  carriage  in 

session,  and  issue  was  taken  upon  the  which  the  plaintiff  was  riding,  by  means 

rejoinder,  that  they  had  not  the  right  of  which  she  was  thrown  out  and  in- 

of  possession,  it  was  held  that  the  issue  jured,  defendant  pleaded  that,  at  the 

was  immaterial,  and  a  repleader  was  time  of  the  collision,  the  defendant  was 

awarded.      Great  Falls  Co.  v.  Wors-  on  the  right  side,  and  the  plaintiff  on  the 

ter,  15  N.  H.  412.  wrong  side,  of  the  highway,  and  the 

If  to  a  plea  of  ^  justification  "  only,  plaintiff,  in  her  replication,  averred  that 

in  trespass,  the  plaintiff  replies  gener-  the  traveled  part  of  the  highway  was 

ally,  no  issue  is  joined  in  the  cause,  and,  fifty  feet  wide,  that  the  plaintiff  was  pro- 

therefore,  after  verdict  for  the  defen-  ceeding  easterly  at  the  rate  of  a  mile  in 

dant,  a  repleader  will  be  avoided.  Kerr  twelve  minutes,  and  the  defendant  west- 

V.  Dixon,  2  Call  (Va.)  379.  erly  at  the  rate  of  a  mile  in  four  mtn- 

2.  Demumr. — Where  in  trespass  qu,  utes;  thfit  the  plaintiff's  wagon  was 
cl.  fr.^  the  declaration  was  general,  within  one  foot  of  the  side  of  the  trav- 
describing  no  particular  close,  and  the  eled  part  of  the  highway  on  her  left 
defendant,  in  his  plea,  described  a  large  hand  ;  that  there  was  a  space  of  trav- 
close,  in  which  he  alleged  that  the  act  eled  road  fifteen  feet  wide  between  the 
complained  of  was  committed,  and  to  plaintiff's  wagon  and  the  center,  over 
which  he  pleaded  title,  and  the  plaintiff  which  the  defendant  might  have  passed 
replied,  newly  assigning  a  small  close,  without  interference  or  interruption ; 
parcel  of  the  large  one,  as  the  place  and  that  defendant,  just  before  the  wag- 
where  the  trespass  was  done,  which  he  ons  came  in  contact,  drove  his  wagon 
alleged  was  his  own  soil  and  freehold,  across  such  last  mentioned  space,  and 
and  traversed  the  title  of  the  defendant  unnecessarily  ran  against  plaintiff's 
to  the  whole  of  the  large  close;  to  carriage,  and  that  the  collision  bap- 
which  the  defendant  rejoined,  that  he  pened  without  any  carelessness  on  the 
was  not  guilty  of  any  trespass  in  the  part  of  plaintiff,  or  on  the  part  of  her 
small  close,  and  concluded  to  the  coun-  driver;  but  the  replication  did  not  aver 
try,  it  was  held,  on  demurrer,  that  the  any  valid  excuse  for  the  plaintiff's  be- 
plaintiff's  traverse  of  the  defendant's  ing  on  the  wrong  side  of  the  road,  or 
title  to  the  whole  cause  was  an  imma-  that  the  defendant  intentionally  inflicted 
terial  traverse,  which  the  defendant  the  injury,  it  was  held  that  the  repli- 
might  well  pass  by  ;  and  that  the  re-  cation  was  defective.  Burdick  f .  Wor- 
joinder  was  good.     Low  v,  Ross,  3  Me.  rail,  4  Barb.  (N.  Y.)  596. 

256;  Dyson  v.  Wood,  3  B.  &  C.  449;  In  Great  Falls  Co.  v.  Worster,  15  N. 
Woods  V,  Durrant,  x6  M.  &  W.  149.  H.  412,  it  was  held  that  where  the  de- 
In  trespass  for  entering  on  plaintiff's  fendant,  in  an  action  of  trespass  qn.  cL 
premises,  the  complaint  alleged,  by  yV.,  pleads  or  insists  upon  a  right,  title, 
way  of  aggravation,  an  attempt  by  de-  or  interest  in  the  close  in  question, 
fendant  to  seduce  plaintifTs  wife.  The  the  general  replication  de  injuria  is 
reply  admitted  defendant's  plea  of  li-  bad ;  but  if  the  title  alleged  is  to  some- 
cense  to  enter,  but  alleged  that  such  thing  else,  and  is  only  stated  as  induce- 
license  was  obtained  by  defendant's  ment  to  an  excuse  for  entering,  the  gen- 
fraudulently  representing  that  he  eral  replication  is  proper  and  sufficient. 
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liber um  tenetnentum^  and  justification  of  removal  of  goods  which 
are  the  subject  of  the  trespass,  a  replication  to  the  latter  is  suffi- 
cient.^  Care  must  be  taken  that  the  plaintiflF  in  the  replication 
does  not  admit  the  defense.* 

4.  Bejoindar. — The  pleadings  in  trespass  admit  of  further  answers 

Where,  to  an  action  of  trespass  for  the  matter  alleged  in  the  plea  is  bj 
entering  the  plaintiff's  close  and  tear-  waj  of  excuse,  and  not  where  it  is  in- 
ing  down  a  dam  there  erected,  the  de-  sisted  on  as  giving  a  right.  Plumb  v, 
fendant  pleads  that  the  dam  caused  an  M'Crea,  12  Johns.  (N.  Y.)  491. 
injury  to  the  land  of  third  persons,  and  Where  the  defendant  in  an  action  of 
that  he  entered  as  their  servant,  for  the  trespass,  pleads,  under  the  New  Tork 
purpose  of  abating  it,  the  plea  insists  act  (i  Rev.  Laws  155),  that  the  tres- 
upon  no  right,  title  or  interest,  within  pass  was  done  bpr  authority  of  a  statute 
the  meaning  of  this  rule,,  but  sets  up  of  this  state,  without  expressing  any 
the  title  in  the  other  lands  as  matter  of  other  matter  or  circumstance  contained 
excuse  for  making  an  entry  upon  the  in  such  statute,  the  plaintiff  must  re- 
land  of  the  plaintiff.'  The '  title  of  the  ply,  deim/ttria  sua /ro/ria,  concluding 
person  under  whom  the  defendant  en-  to  the  country.  A  general  replication, 
tered  is  set  forth  as  matter  of  induce-  concluding  with  an  averment,  is  bad. 
ment  to  excuse  or  justify  the  entry, and  Comly  v.  Lockwood,  15  Johns.  (N. 
the  replication  de  injuria   is  sumcient.  Y.)  108. 

If,  to  such  action  of  trespass,  the  de-  Where  the  defendant,  in  an  action  of 

fendant  pleads   that  he  was  possessed  trespass,  denies  the  trespass,  for  that 

of  an  undivided  moiety  of  certain  land  the  close  broken  and  the  goods  taken 

which  was  flowed   by  the    plaintiff's  were  the   property  of    himself,  or  of 

dam,  and  that  therefore  he  entered  and  another,  by  whose  authority  he  acted, 

took  it  down,  a  replication   that  the  there  the  plaintiff  cannot  reply  de  in- 

plaintiffs  were  seised  of  the  whole  tract  juria^  etc.,  but  must  in  his  replication, 

m  fee  and  in  mortgage,  and  had  the  traverse  the  right  or  interest  set  up  in 

right  of  possession,  and  therefore,  by  the  plea.    Berry  v.  Cahanan,  7  N.  J. 

means  of  the  dam,  caused  the  water  to  L*  77* 

overflow  it,  is  insufficient.  In  an  action  of  trespass  qu,  cLfr,,  the 

1.  Darlington  v,  Pritchard,  5  Scott  plea  was  justification  under  a  writ  of 

N.  R.  10.  possession.    It  was  held  that  a  replica- 

Libemm    Ten^mentum. — In   trespass  tion  to  this  plea,  alleging  that  a  super* 

qu.  ci.,  where  the  defendant  pleaded  5^</«a5  was  issued  and  served,  was  defec- 

not  guilty,  and  a  justification  **  that  the  tive,  without  a  direct  averment  that  a 

land  in  question   was    his  freehold,"  crr/forari  had  been  issued;  and  that  the 

it  was  held  that  the  plaintiff  ought  to  mere  statement,  by  way  of  recital,  in 

reply  to  the  justification,  as   well  as  the  supersedeas  of  a  certiorari  would 

join  issue  upon  the  plea  of  not  guilty,  not  cure  the  defect,  as  no  issue  could 

Mangum  xu  Flowers,  2  Munf.  ( Va.)  205.  be  taken  on  such  recital.    Mc Williams 

A  replication  of  a  possession  in  vir-  v.  King,  32  N.  J.  L.  21. 
tue  of  a  parol  purchase,  is  good  to  the  2.  Admission  of  Plea  by  BepUcatiOB. — 
plea  of  liberum  tenementum.  Hope  v.  In  an  action  of  trespass  qu,  cL  fr., 
Cason,  3  B.  Mon.  (Ky.)  544.  where  the  declaration  alleged  the  cut- 
in  trespass  ^tf.  c/.,  to  a  plea  of /i^«r«m  ting  down  of  the  plaintiff 's  trees,  the 
ienemenium,  the  plaintiff  must  reply,  defendant  set  up  in  justification  that 
either  by  traversing  the  title  set  up,  or  the  acts  complained  of  were  done  law- 
by  admitting  the  source  of  the  deriva-  fully  by  him,  as  an  overseer  of  the 
tive  title  and  stating  a  title  in  himself  highways.  The  plaintiff,  without  trav- 
paramount  to  that  of  the  defendant  ersing  this  plea,  made  a  new  assign- 
Hyatt  V,  Wood,  4  Johns.  (N.  Y.)  150;  ment,  setting  forth  that  he  brought  his 
4  Am.  Dec.  258.  action,  not  only  for  the  trespasses  so 
Beplioation  do  IiUiirla. — In  trespass,  attempted  to  be  justified,  but  also  for 
de  bonis  asporiatis,  a  replication  of  de  entering  and  cutting  down  trees  on 
injuria^  etc.,  to  a  plea,  stating  that  the  other  occasions,  etc.  It  was  held  that 
goods  were  seized  as  forieited  to  the  the  plaintiff  thereby  admitted  the  truth 
United  States,  and  were  condemned  in  of  the  justification,  and  could  not  recov- 
the  district  court,  is  bad.  er  for  the  trespasses  to  which  it  applied. 
Such  replication  is  good  only  where  Davidson  v.  Schenck,  31  N.J.  L.  174. 
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by  the  plaintiff  or  defendant,  as  in  other  causes  of  action,  and  it 
sometimes  happens  that  a  rejoinder  is  necessary.* 

6.  Hew  Aflsignment. — This  is  a  restatement  of  the  cause  of  action 
by  the  plaintiff  with  more  particularity  and  certainty,  but  consist- 
ently  with  the  statement  in  the  declaration.*  In  trespass,  where 
the  defendant  has  justified  the  trespass  complained  of,  it  alleges 
that  the  plaintiff  has  brought  the  action,  not  for  the  cause  sup- 
posed by  the  defendant,  but  for  some  other  cause,  to  which  the 
plea  has  no  application.'  There  may  be  several  new  assign- 
ments.* In  effect  it  is  of  the  nature  of  a  new  declaration.*  The 
sufficiency  or  insufficiency  of  a  new  assignment  will  depend  on 
the  circumstances,  the  manner  in  which  it.  is  framed,  and  mode 
in  which  applied.^     Objection  to   insufficiency  should  be   made 

1.  Rejoinder. — Cases  under  this  head  hab,fa,^  and  concluded  to  the  country, 

arise,  where  the  defendant  neglects  to  On  demurrer  to  the  rejoinder,  judg- 

rejoin,  when  the  sjtate  of  the  pleadings  ment  was  given  for  the  plaintiff.  Lewis 

renders  it  necessary,  or  where  there  is  v.  Cooke,  i  Har.  &  M.  (Md.)   159. 

some  alleged  defect  in  the   rejoinder.  2.  Deflnition.  —  Bouv.    Law     Diet., 

To  a  plea  of  liber um  tenementum  and  vol.  2. 

leave  and  license,  the  plaintiff  denied  S.  Black's  Law  Diet.,  p.  813 ;  Wm. 
the  license  and  replied  to  the  other  Saunders,  299  b,  note  6. 
plea  a  demise  from  year  to  year.  The  4.  i  Chitty  PI.  614;  Bacon  Abr. 
defense  (which  was  sought  to  be  proved  "  Trespass  '*  ( I  4,  2). 
by  the  admissions  of  the  plaintiff ),  6.  EflTect. — When  the  declaration  in 
was,  that  at  the  time  of  the  letting,  the  trespass  qu.  ^/.,  only  counts  upon  a 
plaintiff  had  agreed  to  give  up  the  single  act  of  trespass,  which  the  de- 
possession  whenever  the  defendant  re-  fendant  justifies  by  matter  set  forth  in 
quired  the  land.  It  was  held  that  the  his  plea,  the  plaintiff  cannot  in  repli- 
stipulation  to  give  up  possession  should  cation  traverse  the  matter  of  such  jus- 
have  been  made  the  subject  of  a  re-  tification,  and  also  newly  assign  the 
joinder,  and  that  it  could  not  be  gone  same  or  different  acts  of  trespass.  A 
into  under  the  plea  of  leave  and  license,  traverse  with  de  injuria  should  con- 
Waterman   on  Trespass,  vol.  2,  §  1037.  elude  to  the  country.     Spencer  v,  Be- 

A   declaration    by    S,    in    trespass,  mis,  46  Vt.  29. 

charged  W.,  the  defendant,  with  enter-  The  traverse  of  a  justification  of  a 

ing  a  dwelling  house  at'  eleven  o'clock  single  act  of  trespass,  together  with  a 

at  night  and  sei2ing  and  carrying  away  new  assignment,  is  defective  for  du- 

certain  liquors.     W.  pleaded  the  acts  plicity.     Stults   v,  Buckelew,  2S  N.  ]. 

to  be  under  command  of  A.,  a  lawful  L.  150. 

constable,  serving  a  warrant,  etc.  S.  The  general  issue  in  trespass  qu,  cL, 
replied  that  A,  was  not  a  lawtui  con-  notwithstanding  a  subsequent  new  as- 
stable,  because  he  had  not  given  the  signment,  continues  to  be  an  answer  to 
statutory  bond.  W.  rejoined  that,  the  whole  cause  of  action.  Stewart 
though  A.  had  not  given  such  bond,  he  v,  Henry,  5  Blackf.  (Ind.  )  445. 
had  been  lawfully  elected  a  constable,  Where  a  plaintiff  newly  assigns, 
had  exercised  the  office,  and  so  was  an  without  denying  the  special  plea  in  an 
ofiicer  de  facto,  and  that  therefore  W.  action  of  trespass,  he  confines  the  issue 
might  lawfully  submit  to  A.'s  com-  to  such  trespasses  as  are  alleged  in  the 
mand.  On  demurrer  to  the  rejoinder,  new  assignment.  Bragg  t'.  Wetzel,  5 
it  was  held  that  the  service  was  at  an  Blackf.  (Ind.)  95. 
unlawful  hour,  and  was  not  in  issue.  A  new  assignment  is  a  waiver  of  the 
Soudant  t\  Wadhams,  46  Conn.  218.  cause  of  action  justified  by  the  plea. 

In   trespass    qu,  cL,    the    defendant  Bartlett  v.  Prescott,  41  N.  II.  493. 

pleaded   that  he  was  put  into  posses-  6.  Snfflciency. — Waterman  on  Tres- 

sion  of  the  land  by  a  writ  of  Aab.  fa,;  pass,  vol.   2,   §    1032.      In    Harvey  f. 

the   plaintiff  replied,  de  injuria  sua^  Lankerster,  14  Jur.  982,  the  declaration 

etc.,  to  which  the  defendant  rejoined,  alleged   that  defendant  broke  and  en- 

that  he  entered  by  virtue  of  the  writ  of  tered  a  certain  shop,  rooms,  and  apart- 
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by  demurrer.^  A  new  assignment  usually  becomes  necessary 
where  some  special  plea  has  been  filed.*  It  is  unnecessary  if  it 
adds  nothing  to  the  allegations  made  in  the  declaration.' 

ments,  part  and  parcel  of  plaintiflf's  In  trespass  gu.  ci,  fr.^  if  a  portion  of 
house;  to  this  defendant  bj  plea  justi-  the  declaration  sets  forth  injuries  which 
fied  the  entry  under  license  of  plaintiff,  admit  of  being  construed  as  a  matter  of 
that  he  broke  and  entered  *'  the  said  aggravation  merely,  the  defendant  is  at 
6hop,rooms,  and  apartments  in  the  dec-  liberty  to  adopt  his  construction,  and 
laration  mentioned,  being  one  and  the  make  such  a  plea  as  will  be  a  good  de- 
same,  and  not  different  apartments,"  fense  to  the  gist  of  the  action  only ;  and 
and  stayed  there  for  a  reasonable  time  if  the  plaintiff  wishes  to  avail  himself 
only.  To  this  the  plaintiff  replied,  of  such  a  construction  of  his  declara- 
that  the  defendant  of  his  own  wrong,  tion  as  makes  the  injuries  first  men- 
etc,  committed  the  trespass  in  the  plea  tioned  part  of  the  gist  of  his  action, 
mentioned,  and  newly  assigned  that  he  must  bring  the  matter  forward  by 
the  plaintiff  brought  her  action,  not  new  assignment.  Grout  v,  Knapp,  40 
only    for  the  trespasses   in  the   plea  Vt.  163. 

mentioned,  but  also  for  that  the  de-  Where  a  statute  forbids  the  special 

fendant  continued  in  the  shop  a  much  plea  of  liber  urn  tenementum^  to  an  ac- 

longer  time  than  in  the  plea  mentioned,  tion  of  trespass  qu.  cl,fr,^  and  requires 

and  also  at  the  time  when,  etc.,  broke  that  defense  to  be  made  by  evidence, 

and   entered   two    other  rooms  and  such  a  defense,  if  raised  by  the  evidence, 

apartments  behind  the  said  shop,  to  wit,  should  be  met  by  a  new  assignment  of 

etc^    being  other    rooms  and  apart-  the    abuttals  of  the    plaintiff's  close, 

ments  than   in   the  declaration  men-  which  can   only  be  done  by  evidence, 

tioned,  and  other  and  different  from  Emerson  v.  Sturgeon,  18  Mo.  170. 

the  said  shop,  and  stayed,  etc.,  which  The  defendants  pleaded  liberum  tene- 

were  other  and  different  trespasses  menium^  and  the  plaintiffs  replied  by 

from  those  in  the  plea.    To  this  new  way  of   new  assignment,   as   follows: 

assignment  there   was  a  special    de-  That  the  piece  of  land  in  the  declara- 

murrer,  on  the  ground  that  it  charged  tion  mentioned,  was  and   is   a  certain 

a  further  trespass,  and  was  a  depar-  close,  situated    etc.,  and   bounded   as 

turc.    The  demurrer  was  overruled.  follows,  etc.;  that  said  close  now  is,  and 

The  necessity  and  effect  of  a  new  as-  at  said  time  when,  etc.,  was  in  the  law- 

signment  in  pleading  in  actions  of  tres-  ful    and    peaceable  possession   of  the 

pass,  has  been  determined,  in  cases  de-  plaintiff;  which  said  close  now  is,  and 

pending  upon   peculiar  circumstances  at  said  time  when,  etc.,  was,   another 

in  Perry  v,  Carr,  42  Vt.  50 ;  Warner  v.  and  different  close  from  the  said  close 

Hoisington,  42  Vt.  94.  in  the  said  plea  mentioned,  and  therein 

1.  LethbridgeT'.W inter, 8  Moore  326.  alleged  to  be  the  soil  and  freehold  of 
In  an  action  of  trespass  qu,  cU  fr.^  the  defendant.  It  was  held  that  the  new 
where  there  is  a  novel  assignment,  the  assignment  was  sufiicient.  Halsey  v. 
plea,  professing  to  answer  the  whole  of  Matthews,  3  Ind.  404. 

the  new  assignment,  must  answer  the  If  an  ofBcer  justifies  in  trespass,  un- 

whole,  or  it  will  be  bad,  on  general  de-  der  a  legal  warrant,  an  act  relied  on  to 

murrer.     Price  v.  Perry,  i  Mo.  543.  make  him  a  trespasser  ah  initio  should 

2.  Wb«n  Keoeaaary. — In  trespass,  on  be  newly  assigned.  Jarratt  v,  Gwath- 
plea  of  son  assault  demesne^  and  repli-  mev,  5  Black f.  (Ind.)  238. 

cation  de  injuria^  plaintiff  may  show  An  averment  of  time  under  a  vide- 
the  assault  unnecessary  in  self-defense;  licet  is  not  traversable;  and  where,  in 
but  ifhe  would  justify  his  own  assault,  he  an  action  of  trespass,  the  plea  justifies 
must  newly  assign  the  matter  of  justifi-  the  whole  time  thus  averred,  the  plain- 
cation.  Elliott  V,  Kilburn,  2  Vt.  470.  tiff  must  newly  assign,  if  he  desires  to 
Where  a  defendant,  instead  of  plead-  go  for  the  unreasonable  continuance  in 
ing  liberum  tenementum  to  a  general  his  premises.  Straight  t.  Hanchett,  23 
court  in  trespass,  pleads  the  general  is-  111.  App.  584. 

sue  with  notice,  under  which  he  proves  8.  When  UnneceMary. — The  plaintiff 
his  freehold,  the  plaintiff  may  newly  brought  an  action  of  trespass  for 
assign  by  testimony  proving  the  locus  breaking  and  entering  his  close,  which 
in  quo  and  his  own  title  or  possession,  w^as  particularly  described  in  the  dec- 
Williams  V,  Holmes,  2  Wis.  129.  laration,  and  for  cutting  certain  trees 
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IX.  Evidence— 1.  Adminibility.  — Evidence  can  usually  be  ad- 
duced relative  to  any  material  fact  stated  in  pleading.' 

a.  Under  the  General  Issue.— Under  the  general  issue,  the 
plaintiff  may  show  possession,  that  the  possession  is  legal,  and 
that  he  has  title.*     The  defendant  may  give  any  matter  which 

contradicts  the  allegations  that  the  plaintiff  is  bound  to  prove.* 

there.      The    defendant    pleaded   not  is  not  necessary,  nor  allowable  under 

guiltj  as  to  all  except  a  certain  portion  the  code.     Stewart  v.  Wallis,  30  Barb, 

of  said  close,  which   he  described   by  (N.  Y.)  344. 

specific  boundaries,  tendering  an  issue  In  trespass  qu.  cLfr,j  if  the  defend- 
to  the  country  ;  and  as  to  that  portion  ant  pleads  not  guilty  to  the  whole  tres- 
he  justified,  averring  that  it  was  his  pass  alleged,  with  or  without  a  brief 
soil  and  freehold.  The  plaintiff  trav-  statement,  the  plaintiff  has  no  occasion 
ersed  the  justification,  concluding  to  to  make  a  new  assignment.  Palmer 
the  country,  and  then  newly  assigned  v.  Dougherty,  33  Me.  502 ;  54  Am, 
the  trespass.    It  was  held  that  the  pleas  Dec.  636. 

covered  the  whole  matter  alleged  in  the  1.  Cowlishaw  v.  Cheslyn,  i   C.  &  J. 

declaration  ;  that  it  was  duly  in  issue  48;  Knapp  v.  Slocomb,  9  Gray  ( Mass.) 

for  trial  without  the  new  assignment ;  73;  Fry  v,  Monckton,  2  M.  &  R.  303; 

and  that  the  latter  was  therefore  bad.  Shelton  v.  Alcox,  11  Conn.  240. 

Leave  to  withdraw  the  new  assignment  8.  Hunter  v.  Hatton,  4Gill  (Md.)  115; 

was  ordered.     Smith  v.  Powers,  13  N.  45  Am.  Dec.  117;  Stone  t;.  Hubbard,  17 

H.  216.  Pick.  (Mass.)  217;  Printz  v.  Cheeney, 

If,  in  an  action  of  trespass,  the  de-  11   Iowa  469;  Altemose  v,  Hufsmith, 

fendant  pleads  the  general  issue,  ac-  45  Pa.  St.  121.     If  the  defendant,  in  an 

companied  with   a   notice    of  special  action  of  trespass,  gives  a  special  notice 

matter  in  the  defense  by  way  of  justi-  of  his  matter  of  justification  under  the 

fication    under    process   of   law,   the  general  issue,  in  pursuance  of  the  stat- 

whole  merits  of  the    question  are  ute,  in  Vermonf^  the  plaintiff,  on  trial, 

thereby  opened,   and   a  new   assign-  may    avail    himself   of  every   matter 

ment  is  not  necessary  to  enable  the  which  he  might  have  successfully  newly 

plaintiff  to  recover  on  the  matter  al-  assigned,  if  the  defendant  had  pleaded 

leged  in  the  declaration  by  way  of  ag-  his  defense  special^.    Keyes  r.  Howe, 

gravation,  as  for  a  distinct  and  sub-  18  Vt.  411. 

stantive   cause  of   action.      Fullan   v.  In    trespass   gu,  cl,^  originally  com- 

Stearns,  30  Vt.  443.  menced  before  a  justice  of  the  peace, 

In  an  action  of  assault  and  battery,  the  defendant  cannot,  in  the  court  of 
the  declaration  alleged  generally  that  common  pleas,  under  the  general  issue, 
the  defendants  assaulted  the  plaintiff,  object  that  the  plaintiff  has  not  proved 
"and  then  and  there,  with  great  force  his  possession.  Stone  v.  Hubbard,  17 
and  violence,  most  wantonly  and  Pick.  (Mass.)  217. 
shamefully  pushed,  shoved,  and  Where  in  trespass  qu,  cl,  before  a  jus- 
dragged  at,  on,  and  pinched  the  said  tice  of  the  peace,  the  general  issue  only 
plaintiff,"  etc.  The  defendants  pleaded  is  pleaded,  and  the  action  carried  up  by 
their  lawful  possession  of  the  premises  appeal,  the  defendant  cannot  bring  the 
on  which  the  supposed  trespass  w^as  title  in  issue  either  by  brief  statement 
committed,  and  that  the  plaintiff,  be-  or  any  evidence.  Fillebrown  v.  Web- 
ing  requested  to  leave,  refused  to  do  ber,  14  Me.  441. 

so,  and  that  they  used  no  more  force  If  a  defendant  in  trespass,  having 
than  was  necessary  to  expel  her.  The  pleaded  not  guilty,  introduces  evidence 
plaintiff  replied  de  injuria,  etc.  It  was  of  facts  which  go  to  confess  and  avoid 
held  that  the  replication  was  sufficient  the  plaintiff's  right  of  action,  the  plain- 
to  entitle  the  plaintiff  to  recover  for  tiff  may  introduce  rebutting  evidence, 
the  excess  of  force,  if  any  was  proven,  Hunt  v.  Turner,  9  Tex,  385;  60  Am. 
and  that  no  new  assignment  was  nee-  Dec.  167, 

essary  or   proper.     Thomas   v.  Black  Plaintiff  cannot  show  charter  in  miti- 

(Del.  1889),  18  Atl.  Rep.  771.  gation  of  damages.   Russell  r.  Shuster, 

A  new  assignment  in  an  action  for  a  8  W.  &  S.  (Pa.)  308. 

trespass,  setting  forth   more  particu-  S.   Rawson  v,  Morse,  4  Pick.  (Mass.) 

larly  the  cause  of  action  relied  upon,  27;  Murray  v.  Webster,  5  N.  H.  391. 
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Defendant  May  Prove  Any  Acts  Deny-  pleaded  the  general  issue.  It  was  held 
Ins  Materially  Allecatlone  of  Flalntur. —  that  even  if  under  the  steps  taken  by 
In  trespass,  all  the  circumstances  of  the  defendant  an  issue  as  to  title  could  not 
transaction  may  be  shown,  under  the  be  tried  on  appeal  to  the  county  court, 
general  issue,  although  no  notice  was  defendant  was  entitled,  under  his  gen- 
given.  Sutherland  v.  Ingalls,  63  eral  issue,  to  show  that  the  legislature 
Mich.  620.  had  appropriated  the  dam  for  the  use 

Where,  in  an  action  of  trespass  gu.  of  the  Erie  Canal,  and  authorized  the 

c/.yr.,  brought  before  a  justice  of  the  canal   commissioners    to  increase   its 

peace,  the  defendant  pleads  only   the  height,  and   to  appropriate  lands  and 

general  issue,  evidence,  in  the  court  of  water-rights  necessary  for  the  purpose, 

common  pleas,   that  the  plaintiff  was  and  that  his  actions  with  respect  there- 

not  possessed  of  the  land,  is  precluded  to  were  under  authority  of  the  state 

by  the  Massachusetts  Act  of  1783,  ch.  superintendent   of    public   works,   and 

42,  ^  2.    Lynch   v,   Rosseter,  6   Pick,  that  consequently  plaintiff's  remedy,  if 

(Mass.)  419.  any,  was    against  the  state.      Shaver 

In  an  action  of  trespass,  where  the  v,   Eldred    (Supreme   Ct.),    15    N.    Y. 

general  issue  is  pleaded,  all   the   acts  Supp.  930. 

and  circumstances   directly  connected  In  trespass  against  a  constable,  for 

with  and  attendant  upon  the  transac-  arresting  a  plaintiff  and   imprisoning 

tion  complained  of,  are  competent  for  him,  the  declaration  stated  that  it  was 

either  party   to  prove  as   tending   to  done  without   reasonable  or  probable 

favor  or  rebut  the  presumption  of  mal-  cause.     It  was  held  that  the  defendant 

ice;  but  that  is  the  extent  of  the  rule  might,  under  the  general  issue,  give  evi- 

under  this  plea.     Perkins  v,  Towle,  43  dence  of  the  contents  of  the  plaintiff's 

N.  H.  220;  80  Am.  Dec.  149.  trunk,  for  the  purpose  of  showing  that 

A  defendant,  under  the  general  issue,  he  was  addicted  to  burglary.     Russell 

cannot  prove  title  in  a  stranger  under  v,  Shuster,  8  W.  &  S.  (Pa.)  308. 

whom   he  does  not  justify.    Todd   v.  In  an  action  of  trespass  for  taking 

Jackson,  26   N.  J.   L.   525 ;    Beach   v,  goods,  the  defendant  may,  under  the 

Livergood,  15  Ind.  496.  general    issue,    prove    that  the  goods 

If  an  action  against  a  railroad  com-  were  taken  as  a  distress  for  rent.   Reed 

pany,  for  the  alleged  unlawful  taking  of  v.  Stoney,  2  Rich.  (S.  Car.)  aoi. 

land,  is  brought  by  a  subsequent  owner  In  trespass  qu.  cl,^  a  right  of  way  over 

of  the  premises,  the  company   may  the  close  may  be  shown  by  the  defend - 

prove,  under    the  general   issue,  that  ant  under  the  general  issue.     Strout  v, 

they  obtained  the  consent  of  the  person  Berry,  7  Mass.  385. 

who  owned  the  land  at  the  time  of  their  In  trespass  qu,  cL,  the  defendant  may 

taking  possession.     Central  R.  Co.  v.  under  the  general  issue,  show  soil  and 

Hetfield,  29  N.J.  L.  206.  freehold  in  himself.    Monumoi  v.  Rog- 

The  owner  of  a  sleigh  conveyed  it  in  ers,  i  Mass.  159. 

mortgage  to  S.,  and  afterwards  deliv-  In  trespass  qu.  r/.,  the  defendant  may 

^red  it  in  pledge  to  F.,  and  R.,  by  the  give  in  evidence,  under  the  general  is- 

authority  and  direction  of  S.,  took  pos-  sue,  that  the  tocus  in  quo  was  a  private 

session  of  the  sleigh.     In  an  action  of  road  belonging  to  himself.     Saunders 

trespass  by  F.  against  R.,  it  was  held,  r\  Wilson,  15  Wend.  (N.  Y.)  338. 

that  evidence  of  said  mortgage  and  au-  In  an  action  of  trespass,  in  a  plea  of 

thority  was  admissible,  under  the  gen-  **not  guilty,"  the  defendant  may  prove 

eral  issue,  as  an  answer  to  the  action,  a  prior  possession,  in  the  place  where, 

Fuller  V.  Rounceville,  29  N.  H.  554.  etc.     Baker  v,   Pearce,  4   Har.  &   M. 

A  complaint,  in  an   action  appealed  (Md.)  502. 

from  a  justice  of  the  peace,  stated  that  Under  the  general  issue  in  trespass 

plaintiff  was   in   possession  of  a  farm  qu.   cL  fr,^  where   the   plaintiff  relies 

through  which  the  waters  of  the  inlet  to  upon  possession  without  title,  the  de- 

a  lake  were  allowed  to  pass ;  that  de-  fJendant  may  show  that  the  close  which 

fendant   raised  the  upper  dam  of  the  he  broke  was  not  the  plaintiff's  close, 

outlet  of  the  lake,  so  that  the  waters  of  but  the  close  of  a  third  party  under 

the  lake  and  inlet  backed  up  and  over-  whom  he  entered.     Reynolds  v.  Baker, 

flowed  plaintiff's  farm,  damaging  his  4  Cranch  (C.  C.)  104. 

crops.     Defendant   attempted    to  ouist  In  trespass  on  the  case,  anything  is 

the  justice   of  jurisdiction   by   raising  admissible  in  evidence,  under  the  gen- 

the  issue  of  title  to  real  estate,  filing  eral  issue,  that  shows  that  the  defend - 

bond  for  removal,  etc.,  and,  in  addition,  ant  is  not  guilty  of  anything  actionable 
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License  to  do  the  acts  complained  of  cannot  be  given  under  the 
general  issue,  as  such  license  should  be  specially  pleaded.^  Acts 
of  justification  should  also  be  specially  pleaded,  and  evidence  as 
to  such  acts  cannot  be  given  under  the  general  issue.* 

b.  As  TO  Acts  Done  Under  Authority  of  Law  or  Pro- 
TECTION  of  Process. — An  officer  sued  for  trespass  has  the  right 
to  show  by  evidence  the  authority  for  his  acts ;  that  he  was 

in  respect  to  the  matters  charged  in  the  could  not  be  set  up  under  the  plea  of 

declaration.     Jerome  v.  Smith,  4S  Vt.  not  guilty,  and  that  the  owner  of  the 

230;  21  Am.  Rep.  125.  boat    was  therefore  entitled  to  Judg> 

In  an  action  of  trespass,  under  the  ment.     St.  Louis  Perpetual  Ins.  Co.  v. 

plea  of  not  guiltj  the  defendant  cannot  Ford,  11  Mo.  295. 

give  in  evidence  matter  in  discharge.  Where  the  defendant,  in  an  action  of 

Austin  V,  Norris,  11  Vt.  38.  trespass  to  try  title,  pleads  a  general 

1.  License  Mnit  Be  Specially  Pleaded,  denial,  and  '*  not  guilty,."  and  also  a 
— Evidence  as  to  license  cannot  be  special  defense,  he  may  prove  anj  fact 
given  under  the  general  issue.  Gam  •  in  rebuttal  of  plaintiff  *8  testimony,  but 
bling  V.  Prince,  2  Nott  &  M.  (S.  Car.)  cannot  introduce  evidence  in  confes- 
138;  HoUenbeck  v,  Rowley,  8  Allen  sion  and  avoidance,  except  as  specially 
(Mass.)  473;  Sawyer  v.  Newland,  9  Vt.  pleaded.  Koenigheim  v.  Miles,  67 
383.     But  see  Cox  v.  Dove,  Mart.  Dec.  Tex.  113. 

(N.  Car.) 43 ;  Rasor  v.  Quails,  4  Blackf.  In  an  action  of  trespass  brought  by 
(Ind.)  286;  30  Am.  Dec.  658 ;  Rawson  a  tenant  against  his  landlord  for  distress 
V.  Morse,  4  Pick.  (Mass.)  127.  To  the  wrongfully  made,  the  defendant  can- 
contrary,  Ward  V.  Bartlett,  12  Allen  not  justify  the  taking  under  the  plea 
(Mass.)  4x9;  Gronour  v»  Daniels,  7  of  the  general  issue,  unless  the  goods 
Blackf.  (Ind.)  108.  were  taken  and  seized  upon  the  de- 

2.  Evidence  at  to  Juetlflcatlon  Cannot  mised  premises.  Oliver  v,  Phelps,  20 
Be  Given  Under  General  Isene. — Wolf  v.  N.  ].  L.  x8o. 

Holton,  61  Mich.  550;  State  v.  Beck-  In  an  action  of  trespass  for  breaking 

ner   (Ind.  1891),   26   N.  E.  Rep.  553;  and  entering  the  house  of  the  plaintiff, 

Butterworth  v.   Soper,  13  Johns.  (N.  the  defendant  cannot,  under  the  plea 

Y.)  443;  Drake  t/.  Barrymore,  14  Johns,  of  not  guilty,  give  in  evidence  matter 

(N.  Y.)   166;   Collins   V.   Perkins,   31  of  justification  or  excuse,  such  as  that 

Vt.  624 ;  Briggs  v.  Mason,  31  Vt.  433;  the  breaking  and  entry  complained  of 

Ferris  v.  Brown,  3  Barb.  (N.  Y.)  105;  were  by  virtue  of  an  execution  issued 

Hunter  t\  Harris,  4  Blackf.  (Ind.)  126;  out  of  the  court  for  the  trial  of  small 

Strong  V,  Hobbs,  20  Vt.  185 ;  Stow  v.  causes,  in  N'etu  yersey^  against  a  third 

Scribner,   6    N.    H.    24;    Simpson    f.  person;   but  such   matter   must  be 

Watrus,  3    Hill   (N.  Y.)  619;  Demick  pleaded  specially.     Carson  v.  Wilson, 

V,  Chapman,  11  Johns.  (N.  Y.)  132.  11  N.J.  L.  43;  19  Am.  Dec.  36S. 

Where,  after  an  attachment  of  a  boat,  In  an  action  of  trespass  for  taking 

a  bond  was  given  for  the  discharge  of  oysters  from  the  river  where  the  plain- 

the  boat,  and  the  court  afterwards  ren-  tiff  had  planted  them,  the  defendant 

dered  judgment,  ordering  a  sale  of  the  cannot  show,  under  the  general  issue, 

boat,  and  she  was  accordingly  sold  on  that  the  river  was  a  public  river,  and 

the  execution,  and  the  plaintiff  received  that  it  was  lawful  for  all  citizens  to  take 

satisfaction  under  such  execution,  and  them;  but  that  matter  must  be  pleaded 

the  owner  of  the  boat  brought  trespass  specially.     Shreeves  v,  Liveson,  2  N.  J. 

against  the  plaintiff  in  the  execution,  L.  247. 

who  pleaded  not  guilty,  it  was  held  that  In  ejectione  firmte^  which  is  an  ac- 

the  judgment  ordering  a  sale  was  erro-  tion  of  trespass  against  the  defendant 

neous,  but  that  the  judgment  and  execu-  for  ejecting  the  plaintiff  from  his  farm, 

tion  would  have  been  a  sufficient  justi-  under  the  general  issue  of  not  guilty, 

fication  to  the  plaintiff  in  the  execution,  if  the  parties  were  tenants  in  common, 

if  properly  pleaded  to  the  trespass;  that  the  plaintiff,  in  order  to  recover,  must 

the  action  should  have  been  assumpsit  prove  an  ouster  by  the  defendant.  Hig* 

for  money  had  and  received,  and  not  bee  v.  Rice,  5  Mass.  344 ;  4  Am.  Dec. 

trespass;     but    that    the   justification  63;  Chapman  v.  Gray,  15  Mass. 439^ 
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an  officer,^  that  he  was  authorized  under  some  process  to  commit 
the  act  complained  of,*  that  such  process  was  regular  and  valid  ;* 
or,  if  the  alleged  trespasser  has  committed  the  supposed  trespass 

1.  ETidence  ai  to  Office. — In  an  action  A  constable,  who  is  sued  in  trespass 

of  trespass  against  a  sheriff,  in  which  he  for  taking  property  which  he  attached 

is  declared  against  personally  and  not  as  as  constable,  may  give  in  evidence,  in 

sheriff,  it  is  competent  to  prove  that  justification,   the   mesne  process   on 

the  defendant  was  sheriff,  and  that  his  which  he  made   the  attachment,  not* 

deputy,  as  such,  committed  the  trespass,  withstanding  the  direction  of  the  writ 

Poinsett  v.  Ta3'lor,  6  Cal.  78.  is  not  in  the  form  prescribed  by  the 

Where,  in  an  action  for  tearing  down  Revised  Statutes,  but  is  according  to 

and  removing  the  plaintiff's  house,  the  the  former  statute.     Stewart  v,  Martin, 

defendant  justified  as  road  supervisor,  16  Vt.  397. 

and  that  the  house  was  an  obstruction  A  deed  signed  and  sealed  by  A  and 
of  the  highway,  it  was  held  that  the  ex-  wife  only,  releasing  to  E  their  claim  to 
elusion  of  evidence  that  the  road  was  certain  slaves,  with  a  reservation  that 
left  in  as  bad  a  condition  as  before,  they  should  be  held  by  B  and  J  .as  trus- 
etc.,  tending  to  show  that  the  office  was  tees  for  specified  uses,  is  not  sufficient 
used  as  a  cloak  to  injure  the  plain-  evidence  of  property  or  possession,  in 
tiff,  was  error.  Wilding  v.  Hough,  37  the  persons  named  as  trustees,  to  en- 
Iowa  446.  able  them  to  maintain  trespass  for  an 

In  trespass  qu.  cl.^  where  defendant,  injury  done  to  such  slaves.     Kennedy 

a  deputy  sheriff,  justifies  under  a  war-  v.  Waller,  2  Hen.  &  M.  (Va.)  415. 

rant  commanding  him  to  **  search  the  A  constable  sued  for  trespass  has  a 

premises  occupied  .  by  J.  M.,''  evidence  right  to  show  the  circumstances  under 

that  J.  M.  was  commonly  reputed  to  be  which  he  was  on  the  premises,  and  for 

the  occupant  of  the  premises  is  admis-  that  purpose  to  introduce  in  evidence  a 

sible,  though  they  were  in  fact  owned  distress  warrant  placed  in  his   hands, 

and  occupied  by  his  wife,  the  plaintiff,  even  though  the  same  was  not  levied. 

Metcalf  V.  Weed  (N.  H.  1890),  19  Atl.  Forlouf  v.  Bowlin,29lll.  App.  471. 

Rep.  1091.  Declarations  of  a   defendant  in  an 

In  an  action  of  trespass  for  killing  a  action   of  trespass  for  the  removal  of 

slave,  the  defendant  pleaded  the  gen-  personal  property,  made  during  the  re- 

eral  issue,  and,  at  the  trial,  gave  in  evi-  moval,  that  he  was  acting  under  an  ex- 

dence,  by  way  of  justification,  that  he  ecution  against  the  owner,  are  no  proof 

-was  acting  as  a  patrolman,  under  section  of  that  fact.     To  make  such  execution 

44,  of  the  Georgia  Act  of  1770.     It  was  a  justification,  it  must  be  set  up  in  the 

held  that  the  defendant  was  not  sued  for  pleadings    and  legally  proved   at  the 

putting  in  execution  any  of  the  powers  trial.     Schultz  v.  Frank,  i  Wis.  352. 

contained  in  that  act,  and  that  so  much  S.  Begularlty  and  Validity  of  Prdeeu. 

of  that  act  as  was  repugnant  to  the  judi-  — In  an  action  of  trespass  for  carrying 

ciary   act  of  1799,  which  required  the  away  personal  property,  if  the  defend- 

defendant  plainly,  fully,  and  distinctly  ant  seeks   to  justify   under  a   writ  of 

to  set  forth  his  defense  in  writing,  was  replevin,  he  must  show,  a  valid  writ, 

repealed  by  the  latter  act.     Brooks  v.  issuedby  a  court  of  competent  jurisdic- 

Ashburn,  9  Ga.  397.  tion,  attested  in  the  usual  form,  partic- 

8.  ETldance  at  to  Protection  1>7  Pro-  ularly  describing  the  property  taken 

COM. — In  an  action,  by  an  officer  who  with  sufficient  certainty  to  identify  it; 

has  seized  goods  on  execution,  against  or,  in  case  the  writ  is  lost  or  destroyed, 

a  third  person,  for  taking  them  away,  its    contents  must    be   proved.     1874, 

evidence  of  the  seizure  under  execution  Taylor  f.  Morrison,  73  111.  565. 

is  sufficient  without  producing  the  judg-  Where  the  sheriff  justifies  under  a 

ment.     Blackley  v,  Sheldon,  7  Johns.  y?.y«.,  it  is  not  necessary  in  AVw /"<>r*, 

(N.  Y.)  32.  that  he  show  that  it  is  returned;  nor 

An  officer  who  arrests  a  person  with-  will  the  want  of  an   indorsement,  on 

out  a  warrant,  pursuant  to  the  Massa-  the  execution,  of  the  time  it  was  re- 

ckuseiis  Acl  of  1855,  ch.  215,  §  13,  and  ceived  by  the  sheriff,    render  it  inad- 

restrains  him  in  a  proper   place   and  missible  in  evidence ;  for  the  statute  is 

manner,  cannot  be  proved  to  have  acted  merely  directory  to  the  sheriff  on  this 

maliciously.      Kennedy   v.   Favor,    14  point,' and  the  time  of  receiving  it  may 

Gray  (Mass.)  200.  be  shown  by  parol  proof,  or  otherwise. 
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without  the  protection  of  process,  he  may  have  some  other  pro- 
tection, such  as  a  judgment.* 

c.  As  TO  Motive. — Evidence  as  to  motive  is  sometimes  admis- 
sible for  the  purpose  of  showing  the  character  of  the  trespass,*  or 
enhancing  the  damages,^  or  showing  that  it  is  probable  that  the 

Beals  V.  Guernsey,  8  Johns.  (N.Y.)  53;  his  slaves  therefrom  until  the  judg- 

5  Am.  Dec.  348.  ment  should  be  paid;  the  plaintiff  in 

Where  a  sheriff  is  sued  by  a  stranger  rebuttal  may  introduce  evidence  of  two 

for  taking  his  goods  in  execution,  the  judgments  held  by  himself  against  the 

former  must  give  in  evidence  both  the  defendant,  and  of  the  defendant's  agree- 

record  of  the  judgment  and  the  fi.fa,  ment  to  make  an  arrangement  with  the 

High  V.  Wilson,  2  Johns.  (N.  Y.)  40.  bank,  holding  the  judgment  against 

In  an  action  of  trespass,  the  plain-  the   plaintiff  and   defendant,  to  give 

tiff  called  one  of  the  defendants,  who  time  for  the  payment  thereof,  and  to 

testified  to  the  taking  and  that  it  was  credit  thereon  the  judgments  against 

done  by  virtue  of  a  road  warrant.     It  the  defendant;  and  also  the  record  of 

was  hefd  that  this  statement  made  no  certain  proceedings  against  the   bank 

justification,  for  from  it  it  did  not  ap-  to  prevent  them  from  collecting  debts, 

pear  that  the  warrant  was  in  due  and  on  which  an  injunction  is  issued.    Mc- 

legal  forii^,but  the  warrant  itself  should  Afee  v.  Crofford,  13  Mow.  (U.  S.)  447. 

have  been  produced.  Mericle  v,  Mulks,  Declaration  Under  Oath. — A  declara- 

I  Wis.  366.  tion,  not  upon  oath,  by  a  person  not  a 

1.  Protection  of  Judgment. — In  an  ac-  party  to  the  cause,  that  he  committed 

tion  of  trespass  upon  the  real  estate  of  the   trespass  for  which   the  suit   is 

the  plaintiff,  the  pleadings,  entries,  and  brought,  cannot  be  given  in  evidence 

judgment  in  a  former  action  of  the  to  exculpate   the  defendant.      Penner 

plaintiff  against  one  of  the  defendants,  v.  Cooper,  4  Munf.  (Va.)  458. 

to  recover  possession  of  the  real  estate,  2.  Character  of  Treeyau. — -In  trespass, 

where  the  judgment  was  for  the  de-  the  whole  circumstances  accompanying 

fendant,   but  the  entry   of  judgment  the  act,  and  which  were  a  part  of  the 

contained  a  statement  that  the  ground  res  gestce^  may  be  proved,  in  order  to 

upon  which  the  judgment  was  rendered  show  the  temper  and   purposes   with 

was,  that  the  defendant  was  the  tenant  which  the  trespass  was  committed,  and 

of  the  plaintiff,  and  had  received  no  the  extent  of  the  injury.     Ogden  v. 

notice  to  quit,   were   inadmissible   as  Gibbons,  5  N.  J.  L.  536. 

evidence  for  the  plaintiff  to  show  that  In    trespass,   for    the  arrest  of  the 

he  was  the  owner  of  the  real  estate,  plaintiff,  on  a  charge  of  violating  the 

Sharkey  v.  Evans,  46  Ind.  473.  Connecticut  statute  for  the  due  observ- 

In  an  action  for  a  trespass  commit-  ance  of  the  Sabbath,  it  was  held  that 

ted  by  defendant  while  erecting  a  fence  the  conduct  of  the  plaintiff  immediately 

on   disputed  ground,  a  judgment  for  preceding  his  arrest,  was  admissible  to 

defendant,  in  an  action   by   plaintiff's  show  with  what  intent  the  plaintiff  was 

father  against  defendant  for   tearing  riding  at  the  time  of  the  arrest,  the  act 

down  a  fence  erected  on  the  ground  in  being  lawful  or  unlawful,  according  to 

question,  is  not  admissible  in  evidence  the  objector  motive  of  the  party.  Ward 

as  showing  the  title  of    defendant  to  v.  Green,  11  Conn.  455. 

the  ground  and  a  right  in  him  to  erect  Where,  in  an  action  to  recover  dam- 

the  fence  thereon.     Fahey  r.  Crotty,  ages  for  an  assault  and  battery  com- 

63  Mich.  383.  mitted  on  the  person  of  the  plaintiff,  it 

In  an  action  of  trespass  for  forcibly  appears    from    the    evidence  that  the 

invading    a    plantation,   carrying    off  plaintiff  cursed  the  defendant,  and  at 

some   of  the  slaves,   and   frightening  the  time  he  was  stricken  was  in  the  act 

others  away,  after  the  defendant  has  of  rising  from  the  chair  in  which  he 

offered  in   evidence  in   mitigation   of  was  sitting,  with  a  stick  in  his  hand, 

damages,  a  judgment  recovered  in  an-  proof  of   the    threats    made    by  him 

other    state    against    the   plaintiff   as  against  the  defendant,  within  the  pre- 

principal,  and  himself  as  surety,  and  a  ceding  week  or  ten  days,  is  admissible 

receipt  for  the  payment  of  the  judg-  as  tending  to  show  the  motive  of  the 

ment  by  himself,  and  that  the  plain-  defendant's  act.     Watkins   v.  Gaston, 

tiff  then  resided    with  said    slaves  in  17  Ala.  664. 

that  state,  and  promised  not  to  remove  S.  Erldence  Enhancing  Dama<et. — In 
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act  was  committed  by  a  certain  person.^  Irritating  and  abusive 
language  may  be  shown  in  order  to  overcome  a  plea  of  justifica- 
tion.*  When  the  action  for  trespass  is  a  criminal  action,  evidence 

an  action  of  trespass  for  entering  on  character  to  the  trespass.     If  the  wife 

plaintiff's  premises  and  carrying  away  of  the  plaintiff  was  insulted  or  harmed, 

her  grain,  where  defendants  justify  un-  that  may  be  shown,  but  the  jury  can- 

der  the  authority  of  plaintiff's  husband,  not  give  damages  for  any  injury  to  her, 

the  fact  that  one  of  defendants  had  been  for  she  may,  joining  with  her  husband, 

present  at  the  trial  of  the  husband  for  bring  a  separate  suit  for  that.     Cook  v, 

removing  other  grain,  where  plaintiff's  De  La  Garza,  9  Tex.  358. 

right  of  ownership  was  fully  discussed,  1.  As  CIrcnmBtantlal  Evidence. — 

is   competent  to    prove    defendants'  Where  a  privity  is  shown  between  se  v- 

knowledgeand  willfulness, and  warrants  eral  defendants  in  trespass,  the  words 

an  instruction  on  exemplary  damages,  or  acts  of  any  one  of  them  may  be  given 

Heartz  v.  Klinkhammer,  39  Minn.  488;  in    evidence    of   the  trespass,  against 

Conlon    v.    McGraw,  66    Mich.   194;  them  jointly.     Broughton  v.  Ward,  i 

Fisher  v,  Dowling,  66  Mich.  370.  Tyler  (Vt.)  137. 

In  an  action  of  trespass  against  an  In  an  action  of  trespass  for  pulling 

overseer  of   the   highway  for  cutting  down  a  house  which  had  been  rented 

down  a  tree  therein,  evidence  of  im-  by  the  defendant  to  the  plaintiff,  testi- 

proper  motives,  or  that  the  act  was  done  mony  of  a  threat,  that  if  the  plaintiff's 

maliciously,  is  admissible.     In  order  to  daughter  did  not  yield  to  the  defend- 

show  such  mala  fides  y  the  state  of  feel-  ant's   unchaste  solicitations,  he  would 

ing  between  the  parties  at  the  time  is  pull  down  the  house,  is  competent  evi- 

alone  material,  and  not  the  cause  or  his-  dence  to  show  the  malicious  feelings  of 

tory  of  the  quarrel.     And  in  such  an  the  person  committing  the  act;  and  a 

action  a  deed  of  the  plaintiff's  farm  is  threat  to  kill  the  daughter,  if  she  did 

admissible,  in  order  to  show  its  bound-  not  yield,  is  also  evidence  to  prove  the 

aries.     Winter  v,  Peterson,  24  N.  J.  L.  malice  of  the  defendant.     Chapman  v, 

524;  61  Am.  Dec.  678.  Kincaid,  8  Humph.  (Tenn.)  150. 

In  an  action  brought  under  the  ////-  Threats  made  by  defendant  a  few 
nois  '*  act  to  prevent  trespassing  by  months  prior  to  the  time  the  plaintiff  's 
cutting  timber,"  it  is  necessary  to  show  house  was  burned,  that  he  would  tear 
that  the  act  has  been  willfully  violated,  the  house  down,  that  he  would  blow  it 
by  proof  that  the  defendant,  in  his  own  up  with  powder,  accompanied  with  ex- 
person,  cut  the  trees,  or  induced  an-  pressions  of  hostility  towards  the  plain- 
other  person  to  do  so,  by  his  command  tiff  and  his  family,  who  occupied  the 
or  authority.  It  is  not  sufficient  to  house,  is  evidence  competent  for  the 
show  that  tne  trees  were  cut  by  per-  consideration  of  the  jury  in  an  action 
sons  employed  by  him  to  cut  timber  on  of  trespass  brought  by  the  plaintiff  for 
his  own  land,  and  appropriated  by  them,  the  burning  of  the  house.  Morrow  v. 
Gushing  v,  Dill,  3  111.  460.  Moses,  28  N.  H.  95. 

Where  plaintiff's  wife,  in  attempting  8.  To  Oyercome  Plea  of  Jnstlflcation. — 

to  stop  defendant's  trespass,  was  treated  A  plea  of  justification,  on  the  ground  of 

with  derision,  some  of  the  testimony  defense  of  possession,  is  overcome  by 

showing  that  she  was  roughly  pushed  evidence  of  irritating  and  abusive  Ian- 

about,  and  she  testified  that  the  fright  guage,  by  the  defendant,  for  the  pur- 

and  excitement  caused  by  such  treat-  pose  of  exciting  an  affray.     Watrous  v, 

ment  brought  on  a  sickness  continuing  Steel,  4  Vt.  629 ',.24  Am.  Dec.  648. 

three  months,  evidence  that  she  had  a  In  an  action  of  trespass  for  injuring 

child  only   six   or   seven   months   old,  property,  if  the  plaintiff  introduces  wit- 

which  she  was  then  nursing,  is  admis-  nesses  to  prove  that  the  defendants  are 

sible  to  show  that  she  was  in  a  condition  his  enemies,  and  had  threatened  to  in- 

where  fright  might  have  affected  her  as  jure  his  property,  the  defendants  may 

she  testified  it  did.     Razzo  v,  Varni,  81  introduce  repellant  testimony,  to  show 

Cal.  289.  that  the  plaintiff  had  other  enemies  who 

In  an  action  of  trespass,  it  is  com-  had  made  similar  threats.     Logan  v, 

petent  for  the  plaintiff  to  give  evidence  Steele,  3  Bibb  (Ky.)  230. 

of  the  conduct  of  the  defendant  when  In  an  action  of  trespass  for  assault 

committing  the  trespass,  and  of  such  and  battery,  at  the  trial  the  court  per- 

acts   and  circumstances  as  may  give  mitted   the    defendant   to  put  in    oral 

651 


ETidenoe.                                        TRESPASS.  AdmlMitaUitj. 

of  the  motive  which  actuated  the  defendant  and  induced  his  con- 
duct may  be  given.  ^ 

d.  As  TO  Custom. — Custom,  when  specially  pleaded,  may  be 
put  in  evidence  ;  and  sometimes  when  not  specially  pleaded.* 

e.  As  TO  Acts  After  Beginning  of  Suit. — Evidence  cannot 
usually  be  given  as  to  acts  committed  subsequent  to  those  on 
account  of  which  suit  was  entered.* 

evidence  of  the   contents   of  a  letter  premises,  cannot  be  asked  '*what  he 

which  he  had  sent  to  the  plaintiff,  in-  used  to  go  there  for,*'  for  the  purpose 

forming  him  that  he  should  carry  weap-  of  showing  that  h.e  and  all  the   neigh- 

ons  for  his  defense,   it  having  been  bors  were  in  the  habit  of  using  the 

shown  that  the  letter  itself  had  been  land  as  common   property.     Niles  v. 

destroyed.     The   court  instructed   the  Patch,  13  Gray  (Mass.)  254. 

']\iry  that  this  evidence  was  only  ad-  On  the  trial  of  an  action  for  an  as- 

mitted  to  show  that  the  defendant  had  sault   and  batterj',   committed   in    at- 

forewarned  the  plaintiff  that  he  should  tempting  to  remove  the  plaintiff  from 

arm  himself,  etc.     It  was    held   that,  a  passage-way  of  which  the   defendant 

thus  qualified,  the  evidence  was  not  im-  had   the   lawful  custody,  the  plaintiff 

proper.      McMasters    v,   Cohen,   5  proved  that  at  the  time  of  the  assault 

Ind.  174.  he  was  about  entering  a  house  to  which 

1.  To  Make  Oat  a  Grime  or  IClsde-  was  annexed  a  right  of  w^ay  through  a 
meanor. — In  an  action  for  trespass  on  passage,  and  gave  evidence  from  which 
plaintiff^s  land,  where  the  affidavit  in  he  contended  that  a  license  to  him 
attachment  alleges  that  the  injuries  from  the  owner  of  the  house  might  be 
complained  of  arose  from  the  commis-  inferred.  It  was  held  that  to  rebut  such 
sion  ofsome  felony  or  misdemeanor,evi-  inference  of  a  license,  the  defendant 
dence  that  defendant, representing  him-  might  prove  that  the  plaintiff,  in  com- 
self  to  be  the  agent  of  a  third  person,  pany  with  certain  other  persons,  had 
from  whom  he  had  no  authority,  sold  been  in  the  habit  of  frequenting  said 
timber  on  the  land,  and  collected  the  house,  and  that  the  owner  of  the  house 
proceeds,  that  the  timber  was  cut  and  had  fastened  it  up  for  the  purpose  of 
carried  away  under  such  sale,  and  that  excluding  them ;  but  that  evidence  that 
defendant  indorsed  the  trespass,  is  ad-  some  of  those  persons  were  of  bad 
missibleunder  il/i5j0«riRev.  St.(i879),  character,  and  had  been  in  the  state 
§  1359,  which  makes  it  a  misdemeanor  prison,  was  irrelevant  and  inadmissi- 
for  one  to  cut  down  or  carry  away  any  ble.  Brown  v,  Gordon,  i  Gray 
trees  on  land  not  his  own.    Chouteau  v.  (Mass.)  182. 

Boughton,  100  Mo.  406.  In  an  action  of  trespass  qu,  cl.,  where 
In  an  action  of  trespass  against  a  the  plaintiff  claimed  to  have  taken  pos- 
magistrate  for  false  imprisonment,  evi-  session  of  certain  unappropriated  land, 
dence  of  malice  and  want  of  probable  by  staking  it  out  and  erecting  build- 
cause  is  irrelevant  and  inadmissible,  and  ings  thereon,  upon  which  land  the  de- 
he  is  not  liable  in  such  an  action  if  he  fendant  entered,  it  was  held  that  evi- 
had  jurisdiction.  Bailey  v.  Wiggins,  i  dence  was  admissible  to  show  that  this 
Houst.  (Del.)  299;  Chambers  t'.  Porter,  was  the  usual  mode  of  taking  posses- 
5  Coldw.  (Tenn.)  273,                             ^  sion  of  such  land  in  the  town  where  it 

2.  As  to  Castom — Eridence  of  CaBtom.  lay,  and  that  it  was  acquiesced  in  by 
— In  an  action  of  trespass  for  cutting  the  town.  Cook  v.  Rider,  16  Pick, 
and  carrying  away  his  grain,  a  lessee  (Mass.)  186. 

for  years  may  give  evidence  that  by  the  8.  Acts  flnbeequent  to  Filing  Deelara- 
custom  of  the  country  he  is  entitled  to  tlon. — In  an  action  of  trespass  qu,  cl, 
the  way-going  crop,  though  he  does  yV.,  evidence  is  admissible  on  the  part 
not  specially  plead  such  custom,  and  of  the  plaintiff  for  the  purpose  of  show- 
though  he  h^Id  under  a  written  lease  ing  that  he  had  acquired  the  land  from 
making  no  reference  to  such  right,  the  government,  that  he  had  filed  his 
Stultz  V.  Dickey,  5  Binn.  (Pa.)  285.  declaratory  statement  giving  notice  of 
In  an  action  lor  breaking  and  enter-  his  intention  to  preempt  the  premises, 
ing  a  close,  the  title  to  which  is  dis-  and  the  register  and  receiver  had  ren- 
puted,  a  witness,  who  has  testified  that  dered  a  decision  in  favor  of  his  rights 
he  was  in  the  habit  of  going  upon  the  accepted  of  him  the  government  price 
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/.  As  TO  Mitigation  of  Damages. — Circumstances  in  mitiga- 
tion of  damages  may  be  shown,  unless  they  amount  to  a  justifica- 
tion, when  they  should  be  specially  pleaded,^ 

g.  Under  a  Replication  to  a  Justification  De  Injuria. 

— Under  a  replication  to  a  plea  of  justification  de  injuria,  the 
plaintiff  may  show  that  more  force  was  used  than  necessary.* 

for  the  same  and  given  the  ordinary  What  matters  in  mitigation  of  dam- 
receipt  therefor,  although  the  payment  ages  are  admissible  in  trespass  as  show- 
was  made  after  the  trespass.  Cour-  ing  the  animus  with  which  the  defend - 
chaine  v.  Bullion,  etc.,  Co.,  4  Nev.  369.  ant  acted,  are  considered  in  Farwell  v. 

In  trespass  qu.  cl.^  evidence  that  the  Warren,  51  III.  467. 
locus  in  quo  was  within  the  bounds  of  Upon  a  joint  plea  of  **  not  guilty,"  in 
an  old  improvement  of  which  the  de-  trespass  vi  ei  armis  against  two  de- 
fendant was,  at  the  time  of  the  trespass,  fendants  for  breaking  the  plaintiff  *s 
in  actual  possession,  is  irrelevant,  the  close  and  beating  his  slaves,  they  can- 
trespass  being  committed  after  a  deci-  not  give  in  evidence,  in  mitigation  of 
sion  by  the  board  of  property  on  a  damages,  a  license  from  the  plaintiff, 
caveat^  in  favor  of  the  plaintiff,  and  to  one  of  them,  to  visit  his  negro  quar- 
after  a  subsequent  ejectment  brought  ters,  and  '*  chastise  an  y  of  his  slaves 
by  the  defendant  within  six  months,  on  found  acting  improperly,"  the  batteiy 
which- he  became  nonsuit.  King  v,  being  committed  by  the  other  def end- 
Baker,  39  Pa.  St.  200.  ant,  and  no  proof    appearing  that  the 

In  a  prosecution  for  trespass  under  slaves  beaten   had    acted   improperly, 

^/a^ama  Code  (1886),  ^  3874,  declaring  Brown   f .  May,  i    Munf.    (Va.)  288. 

the  offense  to  be  an  entry  on  the  prem-  2.  In  an  action  of  trespass,  where  the 

ises  of  another  without  legal  cause,  or  defendant  justifies  under  authority  from 

good  excuse,  after  having  been  warned  the  plaintiff  or  arising  from  the  laws, 

within  six  months  next  preceding,  the  the  plaintiff  cannot,  under  the  general 

state,  having  proved  warning  and   an  replication  of  de  injuria,  etc.,  give  in 

entry  a  month  or  two  afterward,  can-  evidence  any  excess  of  authority.  Par- 

not  show  that  the  defendant  entered  a  ish  v,  Rigdon,  12  Ohio  191. 

second  time  after  the  prosecution  was  In  an  action  of  trespass  for  assault 

commenced,  and  an  instruction  based  and  battery,where  the  defendant  pleads 

on  such  evidence  is  erroneous.     Chap-  son  assault  demesne,  and  the  plaintiff 

pell  V.  State,  86  Ala.  54.  replies   de   injuria    suo   propria,   the 

1.  mUgatloB  of  Damages. — In  an  ac-  plaintiff  may  prove  that  defendant  used 

tion  by  a  reversioner  for  an  injury  done  more   force   than   was  necessary,  and 

to  thelfreehold,  the  duration  ot  the  term  that   an   excessive   battery   was  com- 

of  the  tenant  in  possession  is  evidence  mitted.     Bartlett  v,  Churchill,  24  Vt. 

admissible  on  behalf  of  the  defendant,  21S;  Curtis  v.  Carson,  2  N.  H.  539. 

as  affecting  the  measure  of  damages.  In  enforcing  articles  of  agreement 

Uttendorffer  v.  Saegars,  50  Cal.  496.  authorizing  the  forcible  taking  posses- 

Under  the  plea  of  not  guilty,  in  an  sion  of  premises,  in  case  of  the  non- 
action of  trespass  for  taking  and  carry-  payment  of  the  purchase-money,  if 
ing  away  personal  property,  the  de-  more  force  is  used  than  is  necessary, 
fendant  cannot  be  allowed  to  prove,  in  the  plaintiff  should  reply  the  excess,  or 
mitigation  of  damages,  or  for  any  other  give  evidence  of  it  under  the  general 
purpose,  that  the  act  complained  of  was  replication  de  injuria.  Ambrose  7*. 
done  under  legal  process.  Womack  v.  Root,  11  111.  497;  52  Am.  Dec.  479. 
Bird,  51  Ala.  504.  If,  to  a  declaration  in  trespass  for  an 

In    an   action   of  trespass  de   bonis  assault  containing  but  one  count,  a  jus- 

asporiatis,  the  facts  that  the  property  tification  is  pleaded,  and  the  plaintiff 

has  been  taken  out  of  the  possession  of  replies  de  injuria,  he  cannot  introduce 

the  trespasser,   after   the  trespass,   by  testimony  relating  to  any  other  assault; 

virtue  of  valid  legal  process  against  the  such  testimony  being  admissible  when 

plaintiff,  and  that  it  has  gone  to   his  there  is  only  one  count,  the  plaintiff, 

use,  and  the  amount  for  which  the  pro-  instead  of  traversing  the  plea,  should 

cess  issued,  may  be  shown  in  mitiga-  newly  assign.      Carpenter  f.  Crane,  5 

tion  of  damages.     Wehle  i.  Ilaviland,  Blackf.  (Ind.)  119. 

42  How.  Pr.  (N.  Y.)  399.  Under  a  replication  de  injuria  to  a 
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k.  As  TO  Written  Instrument. — A  deed  or  other  written 
instrument  under  which  one  of  the  parties  holds  is  admissible.^ 

justification  of  a  beating,  as  master  of  report  of  the   petition  had  been  ap- 

a  ship,  the  plaintiff  may  show  that  the  proved;  and  he  may  prove  a/itr«i/f  that 

punishment   was  excessive.      Hannen  possession  had  been  taken  by  the  sev- 

V.  Edes,  15  Mass.  347.  eral  parties  in  interest  of  the  parts  as* 

Under  a   replication   de  injuria  to  signed  to  each,  and  the  same  acquiesced 

a  justification  as  an  officer  acting  un-  in  for  many  years.    Grimes  v.  Butts, 

der  a  writ,  the  plaintiff  cannot  show  65  111.  347. 

that,  by  breaking  an  outer  door,  the  Defendant  agreed  to  waive  the  filing 

defendant  became  a  trespasser  <x^  I »//<0.  and    notice    by    plaintiff    of  certified 

Oystead  v.  Shed,   12   Mass.  506.     See  copies  "  as  a  predicate  to  show  a  com- 

Sampson  v.Henry,ii  Pick.  (Mass.)  379.  mon  source  of  title.'*     Texas  Rev.  St 

1.  Plaintiff  introduced  a  deed  to  him  art.  4802,  provides  that  plaintiff  in  the 
describing  1.8  of  an  acre  of  land  con-  action  may  prove  a  common  source 
veyed  by  T.  to  plaintiff  by  deed  of  given  of  title  by  certified  copies  of  deeds,  etc., 
date,  and  introduced  also  a  deed  from  without  requiring  proof  of  the  inability 
T.,  conveying  to  him  "  all  that  certain  to  produce  the  originals.  It  was  held 
1.8  acres  of  land  in  lot  No.  5,  in  the  H.  that  a  certified  copy  of  a  recorded  pat- 
survey,  situated  about  1%  miles  north-  ent  ofiered  by  plaintiff  to  show  title  in 
westerly  from  the  courthouse,  and  himself,  there  being  no  evidence  of  such 
more  fully  described  in  a  certain  deed  common  source,  was  not  admissible, 
of  trust  made  by  T.  to  use  of  '  plain-  over  defendant's  objection,  without  ac- 
tiff,'  as  will  appear  of  record,"  etc.  counting  for  the  absence  of  the  original, 
The  trust  deed  was  not  produced,  nor  as  provided  by  Rev.  St.,  art  3257.  Rio 
was  there  any  evidence  identifying  the  Grande,  etc.,  R.  Co.  v,  Milmo  Nat 
land  described  in  the  deeds  with  that  Bank,  72  Tex.  467. 
described  in  the  petition  as  lot  No.  5,  A  written  agreement  by  which  all 
of  the  H.  survey,  giving  the  metes  and  the  heirs  but  two  assign  their  interest 
bounds.  It  was  held  that  plaintiff  failed  in  the  ancestor's  estate,  without  de- 
to  show  title  to  the  land  described  in  the  scribing  it,  to  another  heir,  i<«  admissible 
petition.  Devine  v.  Keller,  73  Tex.  364.  on  behalf  of  the  latter  in  an  action 

In  trespass  qu.cl.  fr,^  the  testimony  against  persons  not  claiming  under  an- 
of  the  sheriff,  that  he  did  not  levy  on  cestor  or  the  one  heir,  who  is  not  a 
the  land  in  dispute,  will  not  be  received  party  to  it,  to  show  the  extent  of  plain- 
to  contradict  the  terms  of  his  own  deed  tiff's  interest  in  the  land;  as  plaintiff, 
and  the  entrj'  of  his  levy.  Sawyer  v,  being  a  tenant  in  common  with  the 
Leard,  8  Rich.  (S.  Car.)  267.  heir  whose   interest  he   had  not  ac- 

In  an  action  of  trespass  by  a  person  quired,  could  recover  the  possession  of 
claiming  under  a  void  reservation  in  a  the  land  as  against  any  one  but  said 
deed,  the  deed  had  no  tendency  to  es-  heir.  Wright  v,  Dunn,  73  Tex.  293. 
tablish  plaintiff 's  right,  and  was,  with  Though  the  consideration  of  a  con- 
other  deeds  and  leases  showing  the  tract  of  sale  of  lands  is  defective,  as 
character  of  defendant's  possession,  where  it  is  confederate  money,  yet  the 
properly  excluded.  Herbert  v.  Pue,  72  contract  may  be  proved  to  show  that 
Md.  307.  the  purchaser's  entry  under  it  was  not 

Proof  of  a  conveyance  to  any  person,  an   actionable  trespass.     Woods   r. 

and  facts  of  ownership   thereunder,  is  Toombs,  36  Tex.  85. 

inadmissible  without  evidence  of  priv-  Tax  deeds  and  leases,  shown  by  the 

ity  of  title  between  such  person  and  evidence  to  be  void,  may  be  treated  as 

some  grantor  or  ancestor  of  the  party  color  of  title;  and  if  the  defendant  in 

seeking  to  establish  the  same.     Doane  an  action  of  trespass  for  entenng  lands, 

V,  Willcutt,  16  Gray  (Mass.)  368.  etc.,  took  possession  under  them,  they 

If  an  heir  sued  in  trespass  justifies  are  admissible  in  evidence,  as  tending 

as  being  a  tenant  in  common  with  the  to  show  what,  and  how  much,  land  he 

plaintiff  of  the  locus  in  quoy  and  avers  claimed.     Hoffman  v.  Harrington,  28 

that  there  has  never  been  any  parti-  Mich.  90. 

tion  of  the  estate,  the  plaintiff  may  in-  Plaintiff,  to  obviate  the  apparent  bar 

troduce  in  rebuttal  the  record  of  pro-  of  the  Statute  of  Limitations,  offered  in 

ceedings  for  a  partition,  although  it  be  evidence  a   marshal's    deed    to  the 

defective  in  failing  to  show  that  the  United  States  under  a  void  execution, 
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u  As  TO  Title. — The  plaintiff  need  not  prove  title  where  it  is 
admitted  by  the  defendant's  pleading,^  but  otherwise  it  is  usually 
necessary.*  Title  sufficient  to  maintain  the  action  may  be  shown 
by  deed,  or  sometimes  by  acts,  as  of  possession.* 

together  with  a  judgment  in  favor  of  gation  that  the  husband  and  wife  were 

the    Untied  States  against  plaintiff's  owners  of  the  land  trespassed  upon,  an 

ancestor,  on  which  the  execution  and  estate   in   fee   simple   must  be  shown 

sale  were  based,  and  a  deed  from  the  in  the  wife.    Whiteside  v.  Divers,  5 

United  States  to  plaintiff,  in  considera-  111.  336. 

tion  of  the  payment  of  the  judgment.  In  trespass  qu,  cl.^  the  plaintiff  may 
It  was  held  that  its  exclusion  was  not  show  an  equitable  title,  where  the  hold- 
error,  as  it  showed  no  title  in  the  United  er  of  the  legal  title  has  disclaimed.  Ar- 
Siates^  nor  any  obstacle  to  a  suit  for  nold  v.  Pfoutz,  117  Pa.  St.  103.  ^ 
the  recovery  of  the  land  by  plaintiff  or  A  defendant,  in  trespass  for  a  fishery, 
his  ancestor.  Moody  v.  Moeller,  72  under  a  plea  of  liherum  tenementum^ 
Tex.  635.  See  also  Garner  v,  Larker,  showed  a  title  in  common  with  G;  but 
'71  Tex.  431;  Parker  v.  Fort  Worth,  the  plaintiff  proved  an  elder  title.  The 
etc.,  R.  Co.,  71  Tex.  132;  Harrison  v.  testimony  of  G  was  then  offered,  to 
McMurray,  71  Tex.  122;  Jenkins  v.  prove  the  defendant's  right  by  prescrip- 
Adams,  71  Tex.  i ;  Am.  Dig.  1888,  p.  tion  to  Ash.  This  was  objected  to  on 
1313,  ^  26-29.  the  ground  of  his  interest,  as  tenant 

In  an  action  by  the  heirs  of  a  paten-  in  common,  but  was  held  competent, 

tee  of  a  head-right  certificate  and  his  Jackson  v,  Lewis,  Cheves  (S.  Car.)  259. 

wife,  claiming  the  land  as  community  In  trespass  qu.cLfr,^  the  plea  of  lib' 

property,  against  the  grantees  of  the  erum  tenementum^  and   issue  thereon, 

patentee    alone,  the   defendants  may,  in  evidence  of  paramount  title  in  either 

to  show  an  outstanding  superior  title,  party,  is  admissible,  as  are  also  records, 

introduce  a  deed  from  the  patentee  to  plots  and  papers,  bearing  upon  the  ques- 

a  bona  fide  purchaser,  executed    be-  tion  of  possession.     Wilsons  v,  Bibb,  i 

fore  the  patent  was  issued,  without  con-  Dana  (Ky.)  7 ;  25  Am.  Dec.  118. 

necting  themselves  with  such  grantee.  8.  Title  Sbown  By  PouesilOB.— In  an 

The  effect,  however,  of  such   deed,  action  of  trespass  to  realty,  parol  evi- 

would  be  to  only  defeat  plaintiff's  right  dence  that  the  property  was  occupied 

to  one-half  of  the  tract  as  against  those  bv  the  plaintiff  and  his  tenants,  is  sufii- 

claiming  under  that  title,  but  would  not  cient  prima  facie  proof  of  title.  Pacific 

affect   their    rights   to  the  whole,  as  Express  Co.  v.  Dunn,  81  Tex.  85. 

against   those  not  connecting  them-  Evidence  of  frequently  cutting  wood 

selves  with'  it.     Daniel  v.  Bridges,  73  and  timber  on  a  tract  of  woodland  for 

Tex.  149.  more  than  twenty  j'ears,  under  a  claim 

In  an  action  of  trespass  for  seizing  of  title,  will  support  an  action  of  tres- 

plaintiff'sgoodson  an  execution  against  pass  against  one  who  shows  no  title, 

another,  mortgages  of  the  property  by  Kilborn  v,  Rewee,  8  Gray  (Mass.)  415. 

the  execution  debtor  to  other  parties  In  an  action  of  trespass  qu,  cl,  fr,,  a 

are  not  admissible.     Robinson  v,  Ed-  party  has  a  right  to  show  such  evidence 

wards,  70  Me.  158.  of  title  as  he  possesses,  in  order  to  ob- 

1.  Title. — In  an  action  of  trespass  ^if.  tain  a  decision  upon  the  proper  con- 
c/.  /ir.,  the  defendant,  by  his  pleading,  struction  of  the  deed  under  which  he 
admitted  the  plaintiff's  possession,  but  claims  a  right  by  license  from  the  grant- 
claimed  the  title.  It  was  held  that  the  ees  to  enter  upon  the  land  and  do  the 
plaintiff  need  not,  in  order  to  recover,  acts  complained  of.  Louk  v.  Woods, 
prove  his  title  or  actual  possession  of  15  111.  256. 

the  locus  in  quo*     Tison  v.  Broward,  17  If  the  plaintiff  in  an  action  of  tort  in 

Fla.  465.  the  nature  of  trespass  qu,  cl.,  has  testi- 

2.  In  an  action  for  cutting  trees,  the  fied  that  he  was  in  the  occupation  of 
plaintiff  must  prove  that  he  was  the  the  premises,  without  being  inquired 
owner  of  the  land  on  which  the  trespass  of  or  testifying  as  to  any  title  thereto, 
was  committed.  Clay  v,  Boyer,  10  proof  of  a  recent  deed  to  his  wife,  to 
111.  506.  her  sole  and  separate  use,  is  not  suffi- 

In  an  action  for  cutting  timber,  under  cient  of  itself  to  authorize  the  court  to 

the  timber  act  of  Illinois^  brought  by  instruct  the  )\iTy  that  the  plaintiff  had 

husband  and  wife,  to  support  the  alle-  not   such  a   title  as  to  enable  him  to 
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/.  As  TO  Possession. — Evidence  clearly  showing  legal  seisin  is 
prima  facie  proof  of  possession.^  Both  possession  and  title  need 
not  be  shown  ^  to  give  the  plaintiff  a  right  of  action  against  an 
intruder ;  *  mere  possession  is  sufficient.*     Possession  is  a  fact  for 

maintain  his  action.     Brown  r.  Benja-  A^s  possession.     Merrill  r.  Hilliard,  59 

min,  8  Allen  (Mass.)  197.  N.  H.  481. 

In  an  action  for  obstructing  an  alley  The  defendant,  in  an  action  of  tres- 
way,  through  which  plaintiff  in  his  pass  qn,  cl.^  having  made  out  no  title, 
complaint  alleges  that  he  has  had  the  possession  by  the  plaintiff  will  jus- 
right  of  passage  for  a  time  sufficient  tify  a  verdict  in  his  favor.  Brandon 
to  give  him  an  easement,  evidence  of  v.  Grimke,  i  Nott  &  M.  (S.  Car.) 
his  title  thereto  is  inadmissible.  Faulk  356;  Dewey  v,  Bordwell,  9  Wend.  (N. 
V,  Thornton,  108  N.  Car.  314.  Y.)  65. 

In  an  action  of  trespass  for  taking  In  an  action  for  a  wrongful  trespass 

away  goods  under  a  plea  of  property  in  by  a  stranger,  on  the  premises  held  by 

a  third  person,  evidence  of  such  owner-  the  plaintiflf  as  a  lessee,  the  plaintiff 

ship  at  the  time  of  the  taking,  is  admis-  need  not  produce  the  lease.    Evidence 

sible.      Anthony  v,  Gilbert,  4   Blackf.  of  possession  of  his  part,  under  a  claim 

(Ind.)  348.  of   right   by    w^ritten     instrument,    is 

In  an  action  of  trespass  for  taking  enough,  against  a  wrongdoer.  Walker 
logs,  etc.,  the  defendant  may  prove  that  v,  Wilson,  8  Bosw.  (N.  Y.)  586.  Todd 
the  logs  were  his,  cut  on  his  lands,  and  v,  Jackson,  26  N.  J.  L.  ^25 ;  Law- 
lying  on  his  lands  when  he  took  them,  son  v,  Campbell,  4  Greene  (Iowa) 
Wilson  r.  Clark,  4  N.  J.  L.  379.  413;    Mason  v.  Park,  4  111.  532.    The 

In  an   action  of  trespass  for  taking  admission  by  the  defendant,  in   such 

away  muskrat  traps,  the  defendant  may  case,   that  he  has  cut  timber  on  the 

show  that  he  was  the  owner  of  the  soil,  plaintiff 's  land,  unless   made   for  the 

and  removed  the  traps  to  a  place  where  purposes  of  the  trial,  is  not  admissible 

the  plaintiff  could  get  them.     Crane  v,  as  evidence  of  title  of  the  plaintiff. 

Mason,  Wright  (Ohio)  333.  Robie  r.  Sedgwick,  4  Abb.  App.  Dec. 

1.  Kennel^c  Purchase  r.  Call,  i  (N.  Y.)  73. 

Mass.  A83;  Printz  r.  Cheeney,  11  In  an  action  of  trespass  by  an  exec- 
Iowa  409.  utor,  the  petition  alleged  that  the 
In  trespass  to  real  estate,  the  deed  to  plaintiff 's  testator  was  the  owner  of 
the  plaintiff  is  competent  evidence,  as  the  land  at  the  time  of  the  trespass, 
tending  to  prove  title  in  plaintiff,  and  The  evidence  showed  ownership,  as 
show  whatright  he  claims  by  his  posses-  alleged,  and  that  no  one  else  had  act- 
sion  of  the  property ;  and  if  no  effort  is  ual  possession  at  the  time  of  the  acts 
made  by  the  defense  to  show  title  in  complained  of.  It  was  held  that  pos- 
any  one  else,  proof  of  title  other  than  session  by  testator  was  sufficiently 
of  possession  is  not  necessary.  Chi-  pleaded  and  proved.  Bell  x\  Clark,  30 
cago  r.  McGraw,  75  111.  566.  Mo.  App.  224. 

2.  PoaMMlOB  and*  Title. — Plaintiff  in  In  an  action  for  the  negligent  burn- 
trespass  ^tf.  cLfr.  need  not  show  title  ing  of  plaintiff's  timber,  it  was  held 
as  well  as  possession.  Shoup  r.  Shields,  that  proof  that  at  the  time  of  the  injury, 
116  111.  488.  and  for  many  years  previous,  plamtiff 

8.  PoBsesslon  Qlvea  Bight  Against  In-  was  in  possession  of  the  premises,  was 

truder. — A  trespasser  has  no  standing  to  sufficient  prima  facie  evidence  of  title, 

dispute  the  allegation,  in  a  declaration  Burlington,  etc.,  R.  Co.  z\  Beebe,  14 

in    trespass   by  a  husband  and  wife,  Neb.  463.  McCormick  v.  Chicago,  etc, 

that  the  wife  is  the  sole  owner  of  the  R.  Co.,  47  Iowa  345 ;  Parker  x\  Hotch- 

property.     Dexter  r.  Billings,  no  Pa.  kiss,    25    Conn.    321;     Boyington    r. 

St.  135.  Squires,  71  Wis.  276.     In  an  action  for 

As  tigainst  a   mere  wrongdoer,  the  mesne  profits,  the  record  of  the  judg- 

plaintifi  in  possession  of  land  need  not  ment  in  ejectipent  is  admissible  to  show 

show  a  perfect  title.     Field  x\  Apple  that  defendant  was  in  possession  at  the 

River  Log  Driving  Co.,  67  Wis.  569.  time,  and  for  the  title,  but  not  for  the 

4.  In  an  action  of  trespass  qu,  cl,/r,  length  of  time  defendiant's  possession 

by  A  against  B,  C*s  acts  of  possession  continued.     Bailey  v,  Fairplay,6  Binn. 

in  A's  behalf  are  admissible  to  show  (Pa.)  450;  6  Am.  Dec.  486. 
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the  jury.*  Where  the  only  question  is  as  to  the  possession,  evi- 
dence as  to  the  extent  of  the  occupancy  of  prior  tenants  is  imma- 
terial.* Possession  will  be  presumed  to  continue  unless  the  con- 
trary appear.*  A  right  to  possession  may  arise  by  operation  of 
law.* 

2.  Beclarations. — Declarations  in  disparagement  of  the  title  of 
the  declarant  are  admissible  as  original  evidence.^ 


1.  Qnestloii  for  JVry. — The  question  his  possession  will  be  presumed  to  con- 
as  to  the  possession  of  land  is  a  ques-  tinue  unless  the  contrary  appears, 
-tion  of  fact  for  the  jury.  Firth  v,  Veed-  Stean  v.  Anderson,  4  Harr.  (Del.)  209. 
«r,  58  Hun  (N.  Y.)  605.  4.  H.made  a  deed  of  land  naming  no 

Under  Alabama  Code,  §  3296,  provid-  grantee,  one-third  thereof  **  for  the  use 
ing  that  the  owner  may  recover  dam-  of  a  schoolhouse,  if  the  neighboring 
ages  for  trees  cut  upon  his  premises  inhabitants  see  cause  to  build  a  school- 
without  his  consent,  it  is  immaterial  house  thereon.*'  A  schoolhouse  was 
^whether  he  is  in  possession  or  not ;  but  built  thereon  by  a  school  district,  and 
"where,  in  an  action  for  such  penalty  by  afterwards  A.,  as  agent  of  a  school  dis- 
the  trustees  of  a  church  upon  whose  trict  de  facto,  that  acted  as  successor 
land  trees  had  been  cut,  the  defendant  of  the  former  district,  leased  a  part  of 
pleads  that  the  trustees  were  not  in  said  tract  to  B.  for  ten  years.  B.  held 
possession,  and  were  not  trustees  at  over  after  the  expiration  of  the  ten 
the  time  of  the  trespass,  and  these  years,  and  a  school  district  which  had 
issues  are  accepted  and  evidence  in-  been  duly  constituted  after  said  lease 
troduced  thereon,  the  court  must  sub-  was  made,  authorized  K.  to  enter  on 
mit  them  to  the  jury,  although  imma-  said  tract  and  take  possession  thereof 
terial.  Allison  v.  Little  (Ala.  1891),  for  said  district.  K.  entered  according- 
9  So.  Rep.  388.  ly,  and  B.  brought  an  action  of  trespass 

2.  The  deifendantoccupieda  store  ad-  against  him.  It  was  held  that  though 
joining  the  plaintiff's  land,  and  alleged  no  legal  estate  passed  by  the  deed  of  H., 
that  he  owned  three  feet  beyond  the  yet  that  a  trust  was  thereby  created, 
store.  The  plaintiff  claimed  to  occupy  which  the  court  would  be  authorized 
up  to  the  store.  The  defendant  did  not  and  bound,  as  a  court  of  equity,  to  pro- 
perfect  his  plea  of  title  by  giving  the  tect,  and  would  appoint  a  trustee  to 
tindertaking  required  by  Code  Civil  take  the  legal  estate  from  H.'s  heirs, 
Proc,  ^  2953.  It  was  held  that  the  who  would  be  bound  to  convey  it  to 
question  was  simply  one  of  possession,  him;  and  that  the  said  lease  to  B.was 
and  that  evidence  as  to  the  extent  of  the  admissible  in  evidence  against  him, 
occupancy  by  prior  occupants  of  de-  and  that  he  was  estopped  to  deny  that 
fendant's  store  was  immaterial.  Smith  A.  was  duly  appointed  agent  of  the 
V.  Bingham  (Supreme  Ct),  9  N.  Y.  school  district  de  facto,  or  that  said 
Supp.  97.  district  had  a  good  title  to  the   said 

In  a  suit  for  trespass  on   land,  the  tract.    Bailey  v.  K  i  1  b  u  r  n,   10  Met. 

plaintiffs  showed  their  possession  and  (Mass.)  176;  43  Am.  Dec.  423. 

actual  occupancy;  the  defendants  of-  6.  DeolaratlonB.^-Greenleaf  on  Evi- 

fered  deeds  to  show  themselves  tenants  dence,  vol.  i,  ^  109,  and  cases  cited.    A 

in  common  with  the  plaintiffs.    It  was  mere  statement  of  a  surveyor  as  to 

held  that  these  were  inadmissible,  since  what  land  is  included  in  a  patent  is  not 

no  deraignment  of  title  was  made  from  enough  to  show  title  to  the  land  out  of 

them  as  a  common  source  of  title,  nor  the  plaintiff  and  in  another,  unless 

-was  there  any  proof  connecting  the  such  patent  was  located  by  actual  sur- 

holding  of  the  parties  with  them,  or  vey,   made  in  accordance  with  law, 

to  show  that  possession  was  taken  or  upon  legal  proof  of  the  starting-points 

claimed    under  them.     Woodbeck  v,  of  the  survey.    Parker  v,  Wallis,  60 

Wilders,  18  Cal.  131.  Md.  15;  45  Am.  Rep.  703. 

8.  The  verdict  in  one  action  of  tres-  Denials  of  a  defendant  in  ejectment 

pass  is  evidence  in  another  between  the  that  he  was  in  possession,  do  not  con- 

same  parties,  but  is  conclusive  only  of  elude  him  in  an  action  of  trespass;  but 

the  fact  and  date  of  the  trespass,  and  of  declarations  made  in  bad  faith  to  the 

theplaintiff's possession  at thattime;  and  prejudice  of  an  adversary,  have  their 
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3.  AdmiBsions.  —  Admissions  against  the  interest  of  the  party 
making  them  are  admissible.^ 

effect  on  a   motion   for   restitution,  present,  a  man  seventj-seven  years  old, 

Crockett  v,  Lashbrook,  5  T.  B.  Mon.  testified  that  he  had  no  recollection  of 

(Ky.)  530;  17  Am.  Dec.  98.  any  such  occurrence.    It  was  held  that 

A  husband  owned  land  in  his  right,  testimony  of  the  attorney's  partner  rel- 
and  his  wife  owned  land  adjoining  in  ative  to  the  attorney's  mode  of  doing 
her  own  right.  The  parties  to  the  suit  business^showing  that  the  payment  was 
were  their  children ;  and  after  the  improbable,  and  also  that  after  the  re- 
death  of  the  parents  the  plaintiff  be-  versal  of  the  case,  the  attorney  had  filed 
came  the  owner  of  the  land  of  the  hus-  an  amended  petition,  and  had  been 
band,  and  the  defendant  became  the  engaged  in  this  suit,  but  had  never  men- 
owner  of  that  of  the  wife.  In  an  action  tioned  the  payment,  was  admissible,  as 
of  trespass  qu,  cLfr.,  it  was  held,  that  also  evidence  of  an  admission  made  by 
the  declarations  of  the  wife,  before  and  the  vendee  to  a  subsequent  owner  of 
after  the  death  of  her  husband,  show-  the  premises,  that  the  lien  was  still  in 
ing  where  the  boundary  was  between  force.  Dwyer  v,  Rippetoe,  72  Tex.  53a 
the  lands,  were  admissible  in  evidence  In  an  action  of  trespass  by  a  father 
against  the  defendant.  Pike  v.  Hayes,  against  a  sheriff,  for  seizing  and  sell- 
14  N.  H.  19;  40  Am.  Dec.  171.  ing  his  mare  as  the  property  of  his  son. 

The  declaration  of  one  under  whom  it  is  competent  for  the  plaintiff,  after 

a  party  claims  as  bailee,  are  inadmissi-  his  own  declarations  that  the  mare  was 

ble  to  prove  the  bailment,  unless  they  the  property  of  his  son,  have  been  given 

constituted   the   bailment,  or  were   a  in  evidence  by  the  defendants,  to  prove 

part  of  the  r^j^tfj/or.    Jones -r*.  M'Neil,  in  rebuttal,  tnat  before  the  execution 

2  Bailey  (S.  Car.)  466.  against  the  son,  the  father  had  turned 

In  an  action  of  trespass  to  real  prop-  out  to  the  sheriff,  in  the  presence  of 

erty,   the  defendant,  under   a  general  the  son,  the   same   mare,  in  order  to 

plea  of  title,  without  allegations  that  answer  an  execution   against   himself, 

title  is  claimed  by  adverse  possession,  Roberts  v.  Young,  42  Pa.  St.  439. 

may  give  in  evidence  the  declarations  In  an  action  of  trespass  de  bonis  at" 

of  a  former  occupant  under  whom  de-  portatis^  in  a  justice's    court,  it  was 

fendant  claims,  to  characterize  his  pos-  proved  thatthe  defendant  admitted  that 

session  as  adverse  to  any  title  of  the  he  had  levied  on  property,  at  the  same 

plaintiff.     Morss  v.   Salisbury,  48   N.  time  exhibiting  the  execution,  and  stat- 

Y.  636.  ing  whom  it  was  against,   and  when 

A  having  contracted  to  purchase  asked  whether  he  would  disclaim  the 
lands  of  B,  paid  a  part  of  the  purchase-  levy,  he  refused  to  do  so ;  but  it  was  not 
money,  but  titles  were  never  made.  A  proved  that  he  was  an  officer  and  had 
gave  the  land  to  his  son,  C,  who  went  lawful  authority  to  take  the  properb^. 
into  possession.  It  was  held  that  this  It  was  held  that  the  evidence  was  sura- 
possession  was  adverse  both  as  to  A  and  cient  to  charge  him  as  a  trespasser,  and 

B,  and  that  declarations  by  A,  subse-  that  no  justification  under  the  process 
quent  to  the  gift  to  C,  that  he  did  not  was  shown  by  the  admission.  Copley 
hold  adversely  to  B,  were  inadmissible  v.  Rose,  2  N.  Y.  115. 

in  an  action  of  trespass  by  B  against  In  an  action  of  tort  for  breaking  and 

C.  Hunter  v.  Parsons,  2  Bailey  (S.  entering  a  close,  under  an  answer  set- 
Car.)  59.  ting  up  the  defendant's  possession  for 

1.  AdmlBBlonB.  —  The   defendant  more  than  twenty  years  previously,  and 

claimed  under  a  sale  on  foreclosure  of  also  soil  and  freenold  in  the  defendant, 

a  vendor's  lien.    The  original  vendee  the  defendant  ma^  give  in  evidence 

testified  that  after  an  appeal  had  been  admissions  of  his  title  by  the  plaintiff 

taken  in  the  proceedings  to  foreclose  and  those  under  whom  the  plaintiff 

the  lien,  he  paid  the  judgment  to  an  at-  claims.    Gilbert  v,  Felton,  5  Gray 

torney,  who  had  since  died;  that  the  (Mass.)  406. 

attorney's  partners  were  absent;  that  In  a  suit  for  trespass,  evidence  of  a 
he  had  lost  his  receipt ;  and  that  of  the  previous  conversation  between  plain- 
other  persons  present  two  were  dead,  tiff  and  a  third  person,  about  splitting 
The  payment  was  alleged  to  have  been  rails  to  fence  the  land,  was  held  admit- 
made  about  twenty-five  years  ago ;  and  sible,  as  tending  to  show  acts  of  owner- 
the  third  person  alleged  to  have  been  ship.    Gordon  v.  Cook,  47  Mich.  248. 
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4.  PresomptioiLS. — Presumptions,  disputable  and   indisputable, 
may  arise  from  circumstances  of  the  case.^ 

5.  Relevancy  of  Testimony. — The  general  rule  as  to  the  relevancy 
of  testimony  applies  in  the  action  of  trespass.* 

An  acknowledgment  in  writing  of  brought  by  such  third  person  against 
the  demandant's  title,  made  by  the  the  parties  who  were  plaintiffs  in  the 
tenant  in  a  writ  of  entry,  is  sufficient  replevin  in  which  the  verdict  was  for 
evidence  of  the  demandant's  title  to  be  the  defendant,  thje  record  of  the  re- 
submitted to  the  jury  in  a  subsequent  plevin  is  not  conclusive  evidence  of  the 
action  of  trespass  brought  by  him  plaintiff's  right  of  property.  Warfield 
against  the  tenant  for  an  entry  on  the  v.  Walter,  ii  Gill  &  j.  (Md.)  So. 
land  described  in  the  writ  of  entry.  Where  one  is  charged  with  the  com- 
Kellenberger  v,  Sturtevant,  7  Cush.  mission  of  trespass  in  such  a  manner  as 
(Mass.)  465.  requires  a  denial  or  refutation,  which 
1.  PresmnptloiiB. — In  an  action  for  he  refuses  to  make,  but  requires  proof 
trespass,  a  witness  testified  that  the  de-  of  the  fact,  it  is  presumptive  evidence 
fendant  said  that  he  tore  down  the  of  the  truth  of  the  charge.  Wheat  v, 
plaintiff's  fence.  The  plaintiff  testified  C  room,  7  Ala.  349. 
that  the  fence  looked  as  if  the  defend-  A  defendant  in  trespass,  claimed  as 
ant  had  hitched  his  team  to  it,  and  torn  tenant  of  S.,  and  adduced  evidence  of 
it  down.  The  defendant  testified  that  his  tenancy  and  of  the  title  of  S. ;  but 
he  told  the  plaintiff  that  the  fence  he  was  proved  to  have  entered  as  the 
would  have  to  be  removed,  and  that  he  plaintiff's  tenant,  and  was  therefore 
tore  it  down  to  repair  a  highway.  It  evicted.  It  was  held  that  this  did  not 
was  held  that  it  would  be  presumed  conclude  him,  after  having  regained 
after  verdict  that  the  defendant  prop-  possession,  from  holding  under  the  title 
erly  removed  the  fence  to  repair  the  of  S.  Jones  v,  Muldrow,  Cheves  (S. 
highway.     Rightmire  t;.  Shepard  (Su-  Car.)  254. 

preme  Ct.),  12  N.  Y.  Supp.  Soo.  2.  Belevancy — ^XUnatratloiiB. — Where 
The  fact  that  a  person,  or  his  ances-  the  defendant  in  an  action  of  trespass 
tor,  had  cattle  wandering  over  a  grant  offered  to  prove  the  right  of  property 
of  land  fifty  leagues  in  extent,  affords  no  in  a  third  person,  but  was  not  permit- 
presumption  that  he  owned  or  claimed  ted  to,  and  the  bill  of  exceptions  did 
the  land.  Lerma  v,  Stevenson,  40  Fed.  not  set  out  the  evidence  of  a  plain  or 
Rep.  356.  possessory  right  in  the  plaintiff,  it  was 
In  trespass  qu,  cL  brought  by  the  held  that  the  evidence  offered  was  ir- 
heirs  of  A,  the  defendant  demurred  to  relevant,  and  that  a  new  trial  would 
the  plaintiff's  evidence.  By  the  de-  not  be  granted.  Crawford  v.  Bynum, 
murrer  it  appeared,  that  A  died  seised,  7  Yerg.  (Tenn.)  381. 
that  there  was  no  positive  proof  that  In  an  action  of  trespass  on  the  case 
the  plaintiff 's  heirs  ever  entered  after  for  wrongfully  and  injuriously  building 
his  death,  but  there  was  proof  that  an  embankment  on  defendant's  own 
the  defendant's  possession  did  not  land,  so  as  to  cause  an  obstruction  and 
commence  till  a  year  after  A's  death,  reflow  of  water  on  plaintiff 's  land,  it 
It  was  held  that  on  this  evidence  in  a  is  not  error  to  refuse  introduction  of 
demurrer  to  evidence,  it  might  be  testimony  on  the  part  of  the  defendant, 
fairly  inferred,  that  A's  heirs  entered  that  the  drain  constructed  by  the  de- 
into  possession  immediately  upon  their  fendant,  to  carry  the  water  from  the 
ancestor's  death,  and  that,  therefore,  land  of  the  plaintiff,  was  such  a  drain 
they  were  entitled  to  recover.  Mars-  as  is  usual  and  customary  to  be  con- 
teller  V.  Coryell,  4  Leigh.  ( Va.)  325.  structed  at  such  embankments  on  rail- 
In  trespass  qu,  cLfr.y  the  possession  roads  generally,  and  have  been  found 
is  presumed  to  be  in  the  owner  of  the  sufficient  for  tne  purposes  of  carrying 
legal  title,  in  the  absence  of  any  show-  off  the  water  at  like  places.  Beaty  v. 
ing  to  the  contrary.  Griffin  v.Creppin,  Baltimore,  etc.,  R.  Co.,  6  W.  Va.  388. 
60  Me.  370.  Where  th^  plaintiff  claimed  damages 
The  plea  of  property  in  a  third  per-  for  the  cutting  and  carrying  away 
son,  in  an  action  of  replevin,  does  not  from  his  land  of  pine  logs  marked  A, 
involve  the  question  of  such  person's  it  was  not  error  to  admit  evidence  of 
title ;  and  therefore,  in  an  action  of  the  cutting  of  other  logs,  when  such 
trespass    upon  the  same  property,  evidence  tended  to  show  how  many  of 
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the  kind  claimed  were  taken,  and  when  iocus  in  quo^  which  was  part  of  a  high- 
an  instruction  was  given  that  damages  way,  and  especially  of  his  cutting  wood 
could  only  be  recovered  for  that  kind,  thereon  for  his  fires;  and  the  defend- 
Lfee  V,  Lord,  76  Wis.  582.  ant,  for  the  purpose  of  showing  the 
In  an  action  of  trespass  to  recover  character  of  the  possession  claimed  bj- 
the  value  of  timber  cut  and  carried  the  plaintiff  and  that  the  acts  done  bj 
away,  the  court  properly  refused  to  al-  him  did  not  constitute  an  adverse  pos- 
low  the  plaintiff  to  testify  as  to  how  session,  offered  a  witness  to  prove  Uiat, 
much  of  the  land  was  damaged  by  the  at  the  time  when  the  plaintiff  so  cut 
cutting  off  of  the  timber.  Coody  v.  wood  on  the  locus  in  quo,  it  was,  and 
Gress  Lumber  Co.,  82  Ga.  793.  long  had  been,  customary  for  any  per- 
In  an  action  for  trespass  by  cutting  son  who  chose,  although  not  owning 
trees  on  a  church  lot,  the  records  of  the  fee  of  the  highway,  or  of  the 
the  church  imputing  the  cutting  to  adjacent  land,  to  cut  wood  for  his  fires 
defendant,  and  appointing  a  commit-  from  said  highway;  but  no  evidence 
tee  to  compromise  with  him,  are  irrel-  was  offered  of  claim  made,  that  any 
evant.  Allison  v.  Little,  85  Ala.  512.  such  acts  were  done  on  the  iocns  in  quo^ 
Where  the  plaintiffs,  in  an  action  of  it  was  held,  that  such  evidence  offered 
trespass  qu,  cl,  fr,  against  B,  claiming  by  the  defendant,  was  not  relevant  to 
title  to  a  larger  tract  of  land,  which  in-  the  issue,  and  was  therefore  inadmissi- 
cluded  the  locus  in  quo,  offered  in  evi-  ble.  Evans  v.  Bid  well,  20  Conn.  209. 
dence  the  record  of  a  judgment  in  their  In  an  action  of  trespass  for  an  injury 
favor,  against  C,  in  an  action  of  eject-  to  land,  evidence  of  threats  and  intim- 
ment  for  such  larger  tract,  for  the  pur-  idation  on  the  part  of  the  defendant 
pose  of  showing  an  act  of  ownership  by  towards  the  plaintiff's  witnesses,  if 
the  plaintiffs,  in  relation  to  the  locus  in  they  should  testify,  is  inadmissible. 
quoy  it  was  held,  that  such  judgment  Larkin  v,  Taylor,  5  Kan.  433. 
being  between  different  parties,  and  in  In  an  action  of  trespass  for  goods  at- 
reiation  to  a  different  subject-matter,  tached  by  defendants,  it  is  proper  for 
was  inadmissible.  Southington,  etc.,  the  plaintiffs  to  show  that  the  defend- 
Soc.  V.  Gridley,  20  Conn.  200.  ..  ants  approved  of  the  seizure,  and  re- 
in an  action  of  trespass  against  a  ceived  the  proceeds.  Gillett  v,  Phelps, 
railroad  company  on  account  of  the  5  Wis.  429. 

negligence  of  an  engineer,  it  was  held  Under  the  former  system  or  practice, 

that  it  was  error  to  admit  testimony  to  the  fact  that  a  slaughter-house  was  a 

prove  habitual  negligence  of  employes  nuisance,  and  had  injured  the  value  of 

upon  other  trains  of    the    company,  the  defendant's  property,  could  not  be 

Mississippi  Cent.  R.  Co.  v.  Miller,  40  admitted  in  evidence,  in  an  action  of 

Miss.  45 ;  Southern  R.  Co.  v.  Kendrick,  trespass  for  diverting  water  from  the 

40  Miss.  374 ;  90  Am.  Dec.  332.  plaintiff 's    slaughter-house.      Cheno- 

Where  the  defense  to  an  action  of  with  v.  Hicks,  5  Ind.  224. 

tr/espass de bonis asforiaiisiwas a mort-  Evidence  that  after  breaking  the 

gage  of  the  property  to  a  third  person,  plaintiff 's  close,  the  defendant  con- 

bf  whose  directions  the  defendant  took  structed    valuable    buildings    on   the 

tne  same,  and  the  note  secured  by  the  land  so  entered  upon,  is  admissible  in 

mortgage  was  not  produced  on  the  an  action  of  trespass,  in  answer  to  the 

trial  with  the  mortgage,  nor  called  for  action.     Haynes  v.  Thomas,  7  Ind.  38. 

by  the  plaintiff,  but  the  mortgagee,  on  The  plaintiff,  in  an  action  of  trespass 

cross-examination  by  the  plaintiff,  for  breaking  into  her  house  and  taking 

stated  that  he  still  held  the  note,  and  personal    property,  cannot  introduce 

the  jurVf  under  the  instructions  of  the  evidence  of  the  taking  of  property  of 

court,  found  that  the  note  was  unpaid,  which  she  had  neither  possession  nor 

and  the  mortgage  uncanceled,  it  was  the    right   of   possession.    Graicie   v, 

held  that,  under  these  circumstances,  it  Morris,  22  Ark.  415. 

was  no  objection  to  the  introduction  of  Wluit  Is  Hoaraay. — In  an  action  of 

the  mortgage,  that  the  note  was  not  trespass  for  carrying  away  plaintiff's 

produced.     Fuller  v,  Rounceville,  31  grain,  where  defendants  justify  under 

N.  H.  512.  authority  from  plaintiff's  husband,  re- 

Where  the  plaintiff,  in  an  action  of  ceipts  given  by  a  third  person  to  said 

trespass  qn.  cl./r.,  claimed  title  to  the  husband  for  such  grain,  whose  proceeds 

locus  in  quo  by  adverse  possession,  and,  he  volunteered  to  use  In  part  to  pay 

in  support  of  his  claim,  introduced  ev-  debts  connected  with  the  ezpensesof  the 

idence  of  his  acts  of  dominion  over  the  farm,  are  incompetent  and  immaterial, 
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6.  Prima  Facie  Svidenoe  of  Title. — There  are  some  kinds  of  evi- 
dence that  make  out  a  prima  facie  case  of  title  in  trespass.^ 

7.  Weight  and  SnfSeiency. — Questions  as  to  weight  and  suffi- 
ciency of  evidence,  are  determined  upon  the  face  of  the  individual 
case.  In  some  cases  certain  facts,  if  proven,  have  such  weight  as 
the  jury  may  give  them ;  *    in  others,  they  make   out  a  prima 

since  his  offer  would  be  no  defense  to  upon.    It  was  held  that  this  evidence 

the  action,  and  the  receipts  as  to  plain-  was  prima  facie  sufficient  to  establish 

tiff  are  mere  hearsay.     H  e  a  r  t  z  v.  title  in  the  trustees.  Evans  v,  Wabash, 

Klinkhammer,  39  Minn.  488.  etc.,  Canal,  ic  Ind.  319. 

1.  Prima  Facie  Evidence  of  Title. —  Where  defendant  in  an  action  of 
Proof,  by  plaintiff,  of  thirty  years'  pos-  trespass  justifies  his  acts  by  a  tax  deed 
session  under  a  claim  of  title  under  a  prima  facie  valid,  plaintiff  may,  in  re- 
deed,  establishes  his  title  prima  facie,  buttal,  introduce  testimony  aliunde 
Baler  v.  Ziegelbauer,  66  Wis.  524.  the  deed  to  show  that,  though  appar- 

A   duplicate    receipt   or   certificate  ently  good,  it  is   in  fact  invalid,  by 

from  the  land  office.  Is,  by  the  statute  of  reason  of  some  fatal  defect  in  the  prior 

latva^  prima  facie  evidence  of  title,  in  tax  proceedings.  Douglass  v,  Dickson, 

trespass,  etc.     Burlerson  v,  Teeple,  2  31  Kan.  310. 
Greene  (Iowa)  542.  Where  the  plaintiff  in   trespass 

In  an  action  of  trespass  to  lands,  claims  title  under  a  tax  deed,  the  de- 
-where  the  plaintiff  is  not  in  actual  pos-  fendant  is  not  estopped  to  deny  that 
session,  but  bases  his  right  upon  his  such  deed  conveyed  any  title,  though 
holding  the  legal  title,  and  on  the  con-  he  himself  claims  title  under  a  subse- 
structive  possession  claimed  to  be  quent  tax  deed.  Wadleigh  v,  Marathon 
drawn  therefrom,  evidence  of  tax  titles  Co.  Bank,  58  Wis.  546. 
held  by  third  persons,  is  admissible;  for  The  equity  of  redemption  in  a  slave 
such  titles,  being  prima  facie  para-  wassoldunder^./a.  and  the  sheriff  de- 
mount, show,  unless  overcome,  that  livered  the  slave  to  the  purchaser,  but 
plaintiff  had  no  title,  thus  defeating  the  agent  of  the  mortgagees  seized, 
his  right  of  action.  ToUes  v.  Dun-  removed,  and  retained  the  slave.  In 
combe,  34  Mich.  loi.  an  action  against  the  agent  by  the  pur- 

In  an  action  of  trespass  against  the  chaser  for  the  alleged  trespass,  it  was 

defendants   for  attaching  wrongfully  held  that,  in  the  absence  of  proof  of  a 

certain  property  of  the  plaintiff,  he  of-  right  of  possession,  by  agreement,  in  the 

f  ered  evidence  to  prove  the  making  of  mortgagor,  the  defendant  might  justify 

the    attachment,  whereupon   the  de-  under  the  authority  derived  from  the 

Pendants  offered  in  evidence  the  orig-  mortgagees.      Swigert  v,  Thomas,  7 

Inal  papers,  notes,  and  accounts,  in  the  Dana  (Ky.)  220. 

suit  in  which  the  attachment  was  made.        Possession  of,  and  title  to  the  land 

It  was  held  that  the  papers  were /ri'mtf  from  which    the   personal    property 

facie  evidence  of  the  claim  sued  on,  (rails  and  logs)  was  asported,  is  prima 

and   properly  admissible   in   evidence  facie  evidence  of  title  to  the  person- 

notwithstanding  that  judgment,  in  the  alty.    Dorcey  v.  Patterson,  7  Iowa  420. 
attachment  suit,  was  rendered  against        2.  Dluatratlon  of  Evidence  Proper  to 

defendant  on  default.    Edinger  t;.  Qo  to  Jury,  to  Be  Weighed  liy  TheuL — 

Henchler,  8  Iowa  513.  In  an  action  of  trespass  qu.  cl.,  where 

Where  the  plaintiff  proves  a  prima  both  parties  rely  merely  on  a  posses- 

facie    trespass.  In   the  taking  of  his  sory  title,  without  any  proof  of  a  legal 

property  by  the  defendant's  order,  the  claim  to  the  land,  a  contract  by  one  of 

defendant,  to  justify,  must  show  that  the  parties  to  purchase  the  laYid  of  the 

the   taking  was   lawfully  authorized,  owner,  is  admissible  in  evidence  for  the 

Woodbridge  v,  Conner,  49  Me.  353.  purpose  of  showing  the  character  of 

In  a  suit  by  the  trustees  of  the  Wa-  the  possession.    Moore  v.  Moore,  21 

bash  and  Erie   Canal,  for  a  trespass  Me.  350. 

upon  certain  lands  alleged  to  belong        A  deed  conveying  part  of  a  tract  of 

to  them,  the  only  evidence  of  title  in-  land  cannot  be  given  in  evidence  in  an 

troduced  was  a  list  of  lands,  selected  action  of  trespass  qu.  cl,y  where  defense 

by  the  state. for  the  completion  of  the  is  taken  on  the  plats  returned  in  the 

canal,  embracing  the  lands  trespassed  case,  unless  such  deed  is  located  on  the 
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plats.     Pottinger  v.  Hall,  4  Har.  &  M.  cattle  of  defendant  ever  trespassed  on 

(Md.)  349.  the  plaintiff's  close.     Richardson  v. 

Where  one  rents  land  for  the  pur-  Milburn,  11  Md.  340. 
pose  of  making  a  crop,  upon  the  con-  An  execution  creditor  having  levied 
dition  that  he  is  to  give  up  possession  on  the  real  estate  of  a  debtor,  with  a 
in  case  the  owner  sells  to  a  third  person  house  and  shop  standing  thereon,  caused 
before  the  crop  is  made,  it  is  not  com-  the  same  to  be  appraised.  Afterward, 
petent  for  the  tenant,  in  case  a  sale  is  being  dissatisfied  with  the  appraisal  of 
made,  to  object  that  tlie  contract  of  the  shop,  he  ordered  the  officer  to  pro- 
sale  is  not  evidenced  bv  a  deed  con-  ceed  no  farther  with  his  levy  upon  the 
vejing  a  perfect  title.  Dean  v.  Fail,  8  real  estate,  but  to  levy  upon  the  per- 
Port.  (Ala.)  491.  sonal  property,  which  he  accordingly 

In  an  action  of  trespass  to  land  lying  did,  and  sold  it  to  the  amount  of  the 
adjacent  to  a  railroad,  for  acts  alleged  price  of  the  shop.  The  creditor  then 
to  have  been  committed  by  the  con-  resorted  again  to  the  real  estate,  pro- 
tractor while  buildingthe  road,  the  con-  cured  from  the  appraisers  a  certificate 
tract  between  the  railroad  corporation  of  the  sum  at  which  they  had  appraised 
and  the  defendant  for  building  the  the  house  and  land,  and  then  caused 
same  is  admissible  in  evidence  for  the  the  whole  of  the  land,  with  the  house 
plaintiff.  Bigelow  v,  Dawson,  6  Cush.  and  shop  situated  thereon,  to  be  set  off 
(Mass.)  97.  to   him,  without  any   mention    being 

Plaintiff  in    trespass   gave   in   evi-  made  of  the  shop.  It  was  held  that  parol 

dence  a  survey  and  location  of  lands  in  evidence  of  these  proceedings  might 

B  county,  held   by  A  at  his  death,  be  admitted  in  an  action  of  trespass 

which  included  the  locus  in  quo^  and  brought  by  the  debtor  against  the  cred- 

offered  in  evidence  A's  will,  contain-  itor,  for  taking  the  personal  property, 

ing  a  power  of  sale  of  all  his  lands  in  Leavenworth  v,   Baldwin,  2   Day 

B  county.     It  was  held  that  an  objec-  (Conn.)  317. 

tion  to  the  will  on  the  ground  that  it  In  an  action  for  trespass  'on  vacant 

"was    not    located    upon    the  plats,"  lands,  where  the  trial  court  has  found 

should  not  be  sustained.    Blaen  Avon  that  there  was  no  possession  on  the 

Coal  Co.  V,  McCulloh,  59  Md.  403;  43  part  of  the  plaintiff,  whose  only  acts  in 

Am.  Rep.  560.  relation  thereto  were  to  look  over  them 

In  Maryland^  in  an  action  of  trespass  occasionally  and  request  neighboring 

qu,  cLy  it  is  unnecessary  to  produce  the  residents  to  look  after  trespassers,  the 

plats  in  evidence  where  the  defendant  reviewing  court  cannot  say  there  was 

has  notice  of  the  execution  of  the  war-  no  evidence  to  support  the  finding  and 

rant    of   resurvey;    the  plaintiff  may  it  must  stand.     Hecock  v.  Van  Dusen, 

prove  the  trespass  noted  upon  the  plats  80  Mich.  358. 

by  witnesses.    Trammell   v.  Hook,  i  In  an  action  of  trespass  qu,  ci^  a  plat 

Har.  8l  M.  (Md.)  259.  returned  in  a  former  action,  in  which 

Though  an    instrument   not  under  the  defendant  was  the  same,  and  which 

seal  cannot  survey  the  legal  title  to  plat  was  located  on  the  plats  returned 

land,  yet  in  an  action  of  trespass,  it  may  in  this  action,  was  admitted  as  evidence 

be  competent  evidence  to  show  a  li-  to  show  the  admissions  of  the  defend- 

cense  or  authority  from  the  owner  of  ants  in  the  former  action.     Reeves  v. 

the    land  to  the  defendant  to  enter  Middleton,  2  Har.  &  M.  (Md.)  414. 

thereon.  Floyd  v.  Ricks,  14  Ark.  286 ;  When  the  defendant  in  an  action  of 

58  Am.  Dec.  374.  trespass  qu.  cL  fr^  justifies  under  an 

Where  appraisers,  chosen  by  t  h  e  alleged  right  of  way  across  the  'plain- 
parties,  certified  the  damages  in  tres-  tiff's  close,  acquired  by  more  than 
pass,  it  was  held  that  such  certificate  twenty  years'  use,  evidence  that  the 
might  be  given  in  evidence  in  an  action  plaintiff's  grantor  conveyed  the  close 
for  such  trespass,  the  appraisers  them-  to  him,  af^er  the  way  was  used,  with- 
selves  having  been  both  first  examined,  out  excepting  any  way,  and  with  cove- 
Crane  i'.  Sayre,  6  N.  J.  L.  no.  nants  of  warranty,  and  against  incum- 

In  an  action  of  trespass  qu.  c/.,  it  is  brances,  has  some  tendency,  though 

not  sufficient  to  show  that,  by  the  re-  slight,  to  show  that  the  defendant's  use 

movalof  a  fence  by  the  defendant,  stock  of  the   way  was  permissive,  and  not 

damaged  the  plaintiff's  crop,  without  adverse.     Hewins   ^'.   Smith,   11   Met 

proof  as  to  when,  where,  and  by  whom  (Mass.)  241. 

it  was  erected,  or  any  agreement  re-  Where,  on  the  trial  of  an  action  for 

specting  it,  nor  any  evidence  that  any  assault  and  battery,  the  plaintiff  called 
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facie  case,  and  if  the  jury  fail  to  mould  their  verdict  accordingly, 
the  verdict  will  be  set  aside.^ 

two  witnesses,  one  of  whom  testified  to  jurj,  in  an  action  of  trespass  by  him 

the  assault  without  stating  any  matter  against  a  subsequent  purchaser  at  the 

to  justify  it,  and  the  other  also  proved  execution  sale.    Tucker  v.  Bond,  23 

the  same  assault,  but  stated  circum-  Ark.  268. 

stances  of  justification,  it  was  held  that  The  plea  to  an  action  of  trespass  qu, 

the  court  could  not  be  required  to  order  cL  alleged  title,  in  the  defendant,  to  a 

a  nonsuit  Labar  v,  Koplin,  4  N.  Y.  546.  certain  parcel  of  land  particularly  de- 

In  an  action  of  trespass  for  shooting  scribed,  a  part  of  which  was  a  part  only 

the  plaintiflf's  horse  on  parade,  evidence  of  the  land  described  In  the  plaintiflp  's 

of  the  defendant's  disorderly  conduct  declaration,  and, averred  that  the  land 

at  the  time,  is  admissible.    Tomlinson  thus   described   in  the  plea  was   the 

V.  Booth,  2  Root  (Conn.)  32.  same  land  upon  which  the  trespasses 

In  an  action  of  tort  against  a  city  for  complained  of  were  committed.    The 

breaking  and  entering  the  plaintiff's  plaintiff  traversed  the  allegation  of  the 

close,  the  defendant,  under  an  answer  plea;  and  on   the  trial  of  this  issue, 

alleging  that  the  city  council  voted  to  without  a  new  assignment,  offered  evi- 

lay  out  and  did  lay  out  a  sewer,  accord-  dence  of  acts  of  trespass  committed  by 

ing  to  law,  through  the  close  in  question,  the  defendant  on  other  partsof  the  land 

on  the  petition  of  the  owners  of  the  described  in   the  declaration.    It  was 

close,  with  notice  to  the  abutters,  and  held  that  such  evidence  was  admissible, 

before  the  plaintiff  was  owner  of  the  both  to  disprove  the  allegations  in  the 

close,  may  introduce  as  a  justification  defendant's  plea,  and  to  show  the  dam- 

the  proceedings  of  the  city  council  lay-  ages  sustained  by  the  plaintiff.    Lamb 

Ing  a  sewer.     Hildreth  v,  Lowell,  iz  v.  Beebe,  10  Conn.  322. 

Gray  (Mass.)  345.  1.  While  tlie  Wel^btof  tlie  Teatliiiony 

Plaintiff  claimed  damages  for  logs,  la  Usually  a  Question  for  tlie  Jury,  tlie 

marked  A,  cut  and  carried  away  from  Facta  May  Sbow  Such  a  Case  as  Kalca  a 

his  lands,  in  sections  13  and  14,  by  de»  Certain    Finding   Maceaaary — Dluatra- 

fendants ;  and  his  witness  testified  that  tlona.  — In  an  action  for  damages  for 

90,643  feet,  in  all,  were  cut  thereon.  A  willfully  driving  away  plaintiff 's  bull 

defendant  testified  that  all  the  logging  from  its  usual  range,  it  is  necessary  to 

in  that  vicinity  was  done  by  himself;  prove  that  the  driving  away  was  willful, 

also  that  he  cut  about  25,000  feet  of  and  the  burden  thereof  is  on  plaintiff. 

logs  marked  X  on  sections  24  and  14.  When  the  plaintiff  fails  to  prove  such 

Plaintiff  testified  that  10,800  feet  so  facts,  and  the  only  evidence  bearing  on 

marked  were  not  so  cut  on  his  lands,  the  point  comes  from  the  defendant. 

It  was  held  proper  to  charge  that  there  from  which  it  appears  it  is  doubtful 

was    evidence  tending  to  show   that  whether  the  animal  actually  left  his 

74,600  feet  marked  A  were  taken  from  range,  and  that  defendant  made  stren- 

plaintiff's   lands.     Lee  v.   Lord,  76  uous  efforts  to  cut  him  out  of  the  herd 

Wis.  582.  and  leave  him  where  he  was  found,  but 

The  plaintiff  proved  by  a  witness,  he  persistently  returned,  a  verdict  for 

that  he  was  present  when  the  land  on  plaintiff  will  be  set  aside.    Newell  v. 

which  the  trespass  was  alleged  to  have  Giggey,  13  Colo.  16.    See  also  State  v. 

been  committed  was  originally  located  Stenner,   50  N.  J.  L.  59;   Am.  Dig. 

or  taken    up,   and    that  it  was  then  (1887),  p.  1245,^20. 

located  as  it  now  is  on  the  plats.    It  In  an  action  of  trespass  for  cutting 

was  held  that  the  evidence  was  admis-  timber  on  plaintiff's   land,   one    wit- 

aible  to  prove  the  original  beginning  ness  testified  that  he  had  pointed  out 

and  location  of  the  tract.     Hogmire  v,  to  plaintiff  the  place  where  he  cut  the 

McCoy,  2  Har.  &  T.  (Md.)  351.  timber,  and  another  testified  that  he 

Where  logs  had  been  levied  upon  had  pointed  out  to  plaintiff  the  place 
and  left  in  the  possession  of  the  de-  whence  he  drew  the  timber.  Plaintiff 
fendant  in  execution,  evidence  that  a  himself  testified  that  the  places  so 
purchaser  at  a  private  sale  had  notice  pointed  out  were  on  his  land.  The  first 
of  the  levy  before  his  purchase,  and  witness  also  testified  that  in  cutting  the 
was  therefore  not  deceived  by  the  con-  timber  he  did  not  cross  the  line  sep- 
tinuance  of  the  logs  in  their  usual  arating  defendant's  land  from  plain- 
range,  may  well  be  considered  by  the  tiff's,  and  the  defendant  testified  that 
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8.  Burden  of  Proof. — The  burden  of  proof  is  sometimes  said  to 
rest  on  the  plaintiff ; — on  him  who  has  the  opening  and  conclusion.^ 

after  it  was  cut  down,  the  timber  was  the  trespass  was  that  he  was  the  owner 
drawn  to  the  plaintiff's  land  for  more  of  a  mill  in  which  the  timber  was  found, 
convenient  removal.  It  was  held  that  It  was  held  that  a  verdict  was  properlj 
a  verdict  for  the  plaintiff  was  contrary  directed  in  his  favor.  HoUiday  v,  jack- 
to  the  evidence.  Wedge  v,  Spencer  son,  30  Mo.  App.  263. 
(Supreme  Ct.),  7  N.  Y.  Supp.  173.  In  an  action  of  trespass  for  damages 
In  an  action  of  trespass  against  com-  caused  bj  defendant's  cattle  breaking 
misftioners  of  highways  for  entering  on  into  plaintiff's  inclosure,  the  piaintin 
plaintiff's  land  and  cutting  down  tim-  need  only  show  that  his  fence  was  a 
ber,  where  they  allege  that  they  did  so  lawful  fence  at  the  place  of  breach, 
supposing  that  it  was  a  regularly  laid  Crane  v.  Ellis,  31  Iowa  510. 
out  highway,  but  there  is  no  evidence  In  an  action  of  trespass  for  throwing 
that  they  endeavored  to  ascertain  the  down  a  fence  and  leaving  down  bars  on 
fact,  and  it  is  shown  that  they  were  a  private  way  which  defendant  had 
warned  by  plaintiff  not  to  do  so,  a  judg-  across  plaintiff's  premises,  a  verdict  for 
ment  for  defendants  will  be  reversed,  defendant  will  not  be  disturbed  where 
Yowell  V,  Braden,  29  111.  App.  29.  the  evidence  shows  the  defendant's  con- 
In  an  action  of  trespass  ^m.  c/.,  the  duct  was  justified  by  plaintiff 's  inter- 
identity  of  the  close  and  the  possession  ference  with  defendant's  use  of  the 
may  be  established  by  any  person  who  way.  Keating  v.  Hay  den,  30  111.  App. 
knows  the  lines  and  corners,  or  who  433 ;  appeal  dismissed,  132  111.  308. 
can  prove  the  plaintiff's  possession;  In  an  action  of  trespass  ^tf.c/.,  the  de- 
and  the  evidence  necessanr  to  proof  of  fendant  took  defense  for  and  located  on 
title  is  n  o  t  requisite.  L/edbetter  v,  the  plats,  a  tract  of  land  called  A,  in- 
Fitzgerald,  x  Ark.  448.  eluding  the  tract  called  B,  on  which  the 
It  appearing  from  the  evidence  that  trespass  was  alleged  to  have  been  corn- 
defendant  entered  on  plaintiff's  prem-  mitted,  and  which  last  tract  the  plaintiff 
ises  with  his  consent,  a  demurrer  to  located  on  the  plats.  He  also  located 
the  evidence  was  properlv  sustained.  lotNo.  3351,  but  did  not  counter- locate 
Bennett  v,  Mclntire,  121  Ind.  231.  the  location  made  by  the  defendant. 
In  an  action  for  assault  and  battery,  The  defendant  read  in  evidence  the 
no  evidence  implicating  one  of  the  grant  A,  "  beginning  at  the  end  of  the 
defendants  was  given  by  the  plaintiff,  second  line  of  lot  No.  335X."  It  was 
but  the  defendants,  in  their  cross-ex-  held  that  it  was  not  necessary  for  him 
amination  of  a  witness,  proved  that  all  to  produce  the  grant  of  lot  No.  3351,  to 
the  defendants  had  been  indicted  and  prove  its  location,  and  the  beginninjp 
convicted  for  the  same  offense.  It  was  of  A.  Tomlinson  v.  Rizer,  2  Har.  £ 
held  that  this  was  sufficient  evidence  to  J.  (Md.)  444. 

authorize  a  verdict  against  all  the  de-  1.  On  the  Plaintiff. — In  an  action  of 

fendants.     Wolff  v.    Cohen,  8    Rich,  trespass  qu,  cl.^  the  plaintiff  must  make 

(S.  Car.)  144.  out  affirmatively,  the  burden  of  proof 

In  a  suit  to  recover  damages  for  cut-  being  upon  him,  where  a  monument 

ting  timber,   the  plaintiff  put  in  evi-  named  in  his    title-deed  stands,  and 

dence  a  deed  to  himself,  and  proved  that  it  includes  the  place  which  de- 

his  possession  of  the  land  at  a  date  fendant    entered  upon.     Robinson  f. 

subsequent   to  that  of  the  deed,  and  White,  42  Me.  209. 

until  shortly  before  the  alleged  tres-  In  an  action  of  trespass  qu.  cL  fr^  it 

pass,  and  his  title  appeared  to  be  a  mat-  is  necessary  to  prove  the  abuttals  of  the 

ter  of  common  notoriety,  and  the  dis-  close,  as  stated  in  the  declaration ;  but 

continuance  of  his  possession  was  ex-  the  abuttals  are  not  to  be  construed 

plained   so  as  not  to  affect  his  title,  strictly.    Wheeler  v.  Rowell,  6  N.  H. 

It  was  held  that  the  evidence  was  suffi-  215 ;  Hogmire  v.  McCoy,  2  Har.  &  J. 

cient  to  enable  the  plaintiff  to  maintain  (Md.)  351;  Hooker  v.  Hicock,  2  Aik. 

the   action.    K  o  1  b  v,   Bankhead,  18  (Vt.)  172. 

Tex.  228.  In  an  action  to  recover  for  the  cut- 
in  an  action  of  trespass  to  recover  the  ting  and  taking  away  of  certain  tim- 
value  of  timber  cut  and  carried  away  ber,  from  a  certain  lot,  the  boundary 
from  plaintiff's  premises,  the  only  evi-  line  of  which  is  in  dispute,  the  burden 
dence  to  connect  one  of  defendants  with  of  proof  is  upon  the  plaintiff  to  estab- 
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It  may  be  stated  that  it  rests  on  him  who  persists  in  remaining  on 
land,  or  in  possession  wrongfully;^  where  each  is  claiming  the 
property  by  the  pleadings,  the  burden  is  on  the  plaintiff,^  unless 

lish  the  location  of  such  line.  Downer  it  devolves  on  him  to  show  that  it  was 

V,  Tarbell,  6i  Vt.  530.  not  committed  on  plaintiff 's  property, 

In  an  action  against  execution  cred-  and  his  failure  to  do  so  justifies  the 

itors  for  trespass  in  seizing  plaintiff^s  direction   of  a  verdict  for  plaintiff, 

goods  under  an  execution  against  a  Campbell  v.   King,  32  Mo.   App.  38. 

third  person,  the  burden  of  proving  See  also  Downer  v.  Tarbell,  61  Vt. 

the  ownership,  seizure,  conversion  and  530 ;  Am.  Dig.  (1889),  p.  3697,  §  34. 
value  of  the  goods  is  on  the  plaintiff,        Where  the  defendant  claims  title  to 

as  is  also  that  of  proving  any  circum-  a  lot,  as  a  part  of  a  preemption  claim 

stances  of  oppression  or  malice  attend-  to  land  located  by  him,  he  must  prove 

ing  the  levy,  as  a  basis  for  exemplary  an  inclosure  of,  and  marked  and  visi- 

damages.  Willis  V.  Hudson, 73 Tex. 508.  ble  boundaries  embracing  the  lot  in 

In  an  action  of  trespass  qu,  cl,^  if  the  dispute.  Larue  v,  Gaskins,  5  Cal.  164. 
plaintiff  cannot  prove  the  trespass  in        In  an  action  of  trespass,  the  plain - 

the  locus  in  guo^  he  must  at  least  show  tiff  declared  on  a  grant  from  the  state 

it  to  have  been  committed  on  some  in-  of  land  described  hy  metes  and  bounds 

closed  or  cultivated  ground  belonging  with  the  exception  of  350  acres  pre- 

to  himself.    Smith  v,  Wilson,!  Dev.  viously  granted.   It  was  held  that  it  was 

ft  B.  (N.  Car.)  40.  incumbent  on  the  defendant  to  show 

A  defendant  in  trespass,  having  that  the  trespass  was  committed  on  the 

planted  a  crop  while  in  possession  of  part  previously  granted.     McCormick 

the  hind,  and  having  once  left  it,  and  v,  Monroe,  i  Jones  (N.  Car.)  13. 
afterwards  entered  upon  it  while  in        In  an  action  of  trespass  for  cutting 

possession  of  the  plaintiff,  and  carried  timber,  the  defendant  gave  in  evidence 

away  the  produce,  it  was  held  that  the  the  following  letter  from  the  plaintiff : 

plaintiff  must  show  that  he  entered  "  I  will  consent  to  your  taking  my  tim- 

under  a  rightful  authority,  in  order  to  her  upon  the  terms  proposed  in  your 

support  his  action.    Myers  v.  Myers,  letter,  but  restricting  you  to  that  which 

I  Bailey  (S.  Car.)  306.  has  been  injured  by  fire,  in  the  first 

In  an  action  of  trespass  to  try  title,  place,  and  preferring  that  you  should 
where  the  question  depended  upon  begin  between  B.^s  lot  and  the  creek," 
whether  a  registration  of  a  judgment  etc.  It  was  held  that  this  was  a  mere 
or  the  execution  of  a  deed  was  prior  license,and  revocable,  and  not  an  agree- 
in  point  of  time,  it  was  held  that  the  ment;  that,  therefore,  cutting  timber 
burden  of  proof  was  on  the  plaintiff  to  after  revocation  would  be  trespass;  and 
show  that  the  judgment  was  prior  to  that,  if  the  license  was  founded  on  any 
the  deed,  and  that  there  was  no  pre-  proposition  of  the  defendant,  so  as  to 
sumption  to  that  effect.  Hillmann  v,  make  it  a  contract,  then  it  was  incum- 
Meyer,  35  Tex.  538.  bent    on  the    defendant  to  show  it. 

1.  On  mm  WrongfOlly    Malntaliilng  Tillotson  v,  Preston,  7  Johns.  (N. 

PoueailoiL — In  an  action'  of  trespass  Y.)  385. 

for  removing  the  plaintiff 's  house  2.  Baeh  (nalming  Property  I17  nead- 
from  his  close,  it  appeared  that  the  Inga. — In  an  action  of  trespass  for  break- 
house  was  removed  and  found  on  the  ing  and  entering  the  plaintiff 's  close, 
land  of  the  defendant,  and  occupied  by  where  each  of  the  parties  by  his  plead- 
him.  It  was  held  that,  under  the  plea  ings  asserts  that  the  land  in  question  is 
of  **  not  guilty,"  the  presumption  was,  his,  the  burden  of  proving  title  is  on  the 
that  the  defendant  removed  the  house,  plaintiff.  Tabor  v.  ]udd,  62  N.  H.  388. 
and  that  the  burden  was  on  him  to  Where  damage  is  done  by  a  party  in 
show  the  contrary.  Finch  v,  Alston,  the  exercise  of  his  lawful  rights,  the 
3  Stew,  ft  P.  (Ala.)  83.  plaintiff  must  prove  that  the   loss  he 

One  who  takes  timber  from  the  land  has  sustained  occurred  without  fault 

of  another,  and  justifies  under  a  con-  on  his  part,  and  in  consequence  of  the 

tract  with  a  tenant,  has  the  burden  of  neglect  of  the  defendant.     Waldron  v, 

proving  the  latter's  authority.    Ladd  Portland,  etc.,  R.  Co.,  35  Me.  433. 
V.  Stittock,  90  Ala.  134.  In  an  action  for  trespass  to  realty, 

Where   defendant  in   an  action   of  the  plaintiff  cannot   recover  without 

trespass,  admits  his  act  of  spoliation,  making  proper  proof  of  the  damages 
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the  plaintiff  is  in  possession  of  the  property,  in  which  case  the 
burden  falls  on  the  defendant.^ 

9.  Allegata  and  Probata.  —  While  the  plaintiff  need  not  prove 
each  and  every  allegation  in  the  declaration,  he  must  prove 
enough  to  give  him  a  right  of  recovery.*  The  facts  proven  must 
enable  him  to  recover  in  the  form  of  action  chosen.'  The  plain- 
tiff cannot  select  one  of  several  causes  of  action  set  out  in  his  decla- 

sustained.     Pacific   Express  Co.   v.  effect  on   plaintiff's  premises,  of  the 

Lasker  Real  Estate  Assoc,  8i  Tex.  Sx.  digging  on   defendant's  own  land,  is 

In  an  action  for  trespass  in  digging  admissible  in  connection  with  the  evi- 

a  ditch,  etc.,  the  burden  of  proof  is  on  dence  of  trespass  on    the  plaintiff's 

the  plaintiff,  relying  on  surveys  of  premises.    Cozzens  v,  Higgins,  i  Abb. 

land  as  evidence  of  possession,  to  show  App.  Dec.  (N.  Y.)  451. 

that  they  were  recorded  within   the  In  a  suit  for  damages  to  personal 

time  prescribed  by  the  Nevada  Stat,  property,  evidence  is  not  admissible  to 

1861,267,  and  1864,344.   Rivers  v.  Bur-  prove  damages  done  to   property  not 

bank,  13  Nev.  398.  designated  in  the  petition.     Whitmore 

1.  On  Defendant  If  Mot  in  PoBaeaslon.  v.  Bowman,  4  Greene  (Iowa)  148. 

— Where  the  plaintiff  brings  his  action  In  trespass   for   entering  plaintiff's 

for  an  injury  to  land  of  which  he  is  in  close  and  carrying  away  g^ds,  the 

possession,  and  on  the  trial  each  party  plaintiff  may  give   the  value  of  the 

sets  up  title  to  the  land, the  burden  of  goods  in  evidence,  though  he  has 

proof  is  on  the  defendant  to  make  out  brought  replevin  for  the  same  goods, 

that  the   title  is  in  himself.     If  each  if  the  defendant  has  pleaded  property 

party  shows  an  independent  title  of  in  that  action,  and  it  is  still  pending, 

equal  strength,   the  defendant   fails.  Krider  v.  Lafferty,  i  Whart.  (Pa.)  303. 

Heath  v,    Williams,   25   Me.  209;   43  In  an  action  of  trespass  on  land,  the 

Am.  Dec.  265 ;  Townsend  v.  Kerns,  2  defendant  cannot,  after  having  set  up 

Watts  ( Pa.)  180.  See  Caskey  v,  Lewis,  in  his  answer  a  right  to  enter  by  license 

15  B.  Mon.  (Ky.)  27.  of  a  third  person,  the  owneK  change 

If  a  party  justifies  a  trespass  by  his  ground  on  the  trial,  and  show  title 

claiming  title  to  the  premises  under  a  in  himself.    Coan  v.  Osgood,  15  Barb, 

patent  which  is  good  in  part  and  bad  (N.  Y.)  583. 

in  part,  the  burden  of  proof  is  on  him  In  an  action  for  an  assault  and  bat- 
to  show  himself  within  the  efficient  tery,  the  plaintiff  is  not  to  be  restricted 
call  of  the  instrument  under  which  he  in  evidence  to  the  mere  act  complained 
justifies.     Rondell  v.  Fay,  32  Cal.  354.  of,  but  is  entitled  to  prove  all  the  im- 

In  an  action  of  trespass,  by  the  pur-  mediate  consequences  and  natural  re- 
chaser  of  a  chattel,  under  an  execution,  suits  of  which  the  act  was  the  direct 
for  the  destruction  of  such  chattel  by  cause.  Hodges  v.  N  a  n  c  e,  1  Swan 
the  defendant,  the  chattel  never  having  (Tenn.)  57. 

been  in  the  possession  of  the  plaintiff  An  allegation  in  trespass  for  double 

he  is  bound  to  prove  his  property,  not  damages  for  injury  done  by  dogs,  that 

only  by  showing  a  purchase  by  him-  the  defendants  were  ''owners  and 

self,  but  also  an  authority  in  the  offi-  keepers  "  of  the  dogs,  is  a  matter  of  de- 

cer  to  sell.  Carter  z>.  Simpson, 7  Johns,  scription,  and  must  be  proved  as  al- 

(N.  Y.)  535.  leged.      Buddington    z\    Shearer,    ao 

In  an  action  to  recover  a  statutory  Pick.  (Mass.)  477;  McParlane  r.  Ray, 

penalty   for  the  cutting  of  trees,  the  14  Mich.  465;  Phillips  v.  Phillips,  21 

burden  of  showing  mistake  or  reason-  N.  J.  L.  42 ;  Ropps  v.  Barker,  4  Pick. 

able  care  is  upon  defendant.     Keirn  v,  (Mass.)  239 ;  Eames  v.  Prentice. 8  Cush. 

Warfield,  60  Miss.  799.  (Mass.)   337;    Anderson    v.  Thunder 

2.  Plaintiff  Mnst  Make  Out  Case.— In  Bay  River  Boom  Co.,  61  Mich.  489. 
an  action  for  trespass  in  entering  and  8.  Mnat  Recover  on  Form  of  ▲etton 
injuring  plaintiff's  building,  when  Cbosen. — In  an  action  of  trespass 
defendant  attempts  to  justify  his  acts  against  the  owner  of  hogs  for  injuries 
as  having  been  necessary  to  protect  done  by  them  to  the  plaintiff's  crops, 
plaintiff's  premises  from  injury  by  ex-  he  cannot  be  allowed  to  prove  what 
cavations  which  defendant  was  mak-  amount  of  crops  he  would  have  made 
ing  on  his  own  land,  evidence  of  the  without  the  injury ;  but  the  damages 
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ration,  as  one  of  several  lots  on  each  of  which  the  alleged  trespass 
has  been  committed,  for  proof,  but  must  prove  trespass  on  all,  if 

he  seeks  to  recover  on  all.^     He  is  not  confined  to  proof  that  the 

would  be,  perhaps,  the  value  of  the  less  number  of  lots  than  is  set  forth  in 

crops  at  the  time  of  their  destruction,  his  declaration.    Gardner  v,  Gooch,  48 

so   far   as    they  were    destroyed.  Me.  487. 

Gresham  v.  Taylor,  51  Ala.  505.  In  trespass  q«,  cl.  /r,,  the  defendant 

In  an  action  of  trespass  qu.  cl^  the  pleaded  that  the  iocus  in  quo  was  a 

defendant    offered   the   prayer    *'  that  public  highway,  and  produced  a  town 

from  the  pleadings  and  evidence  in  the  vote   appropriating'  a  part  of  certain 

cause  the  plaintiff  was  not  entitled  to  common  lands  for  highways.     It  was 

recover."    Itwas  held  that  it  could  not,  held  that  the  plea  was  not  supported 

under  this  prayer,  be  argued  in  this  without  proof  that  the  iocus  in  quo  was 

court,  that  there  was  no  evidence  that  included   in  such   part.     Emerson   v, 

the   land  was  situated  in  the  county  Wiley,  7  Pick.  (Mass.)  68. 

where  the  suit  was  brought,  because  Where  a  declaration  in  trespass  qu, 

the  record  did  not  show  that  this  point  ci.  fr.^  alleges  the  trespass  in  entering 

was  raised  and  decided  below.     Tyson  the  close  and  the  dwelling  house  oi 

V,  Shueey,  5  Md.  540.  the  plaintiff,  and  the  defendant  pleads 

In  an  action  of  trespass  qu,  cl,y  a  plea  lib,  ten,^  he  must  confine  his  proof  to 

of  soil  and  freehold  is  not  supported  the  dwelling  house  of  the  plaintiff,  and 

by  evidence  that  the  defendant  was  a  may  not  show  title  in   another  tene* 

tenant  in  common  with  the  plaintiff,  ment  at  the  time  of  the  alleged  tres- 

Roberts  V.  Dame,  II  N.  H.  336.  pass.     Hope   v,    Cason,  3    B.    Mon. 

An  allegation  that  defendant  carried  (Ky.)  544. 

away  and    destroyed    150   bushels  of  Where  the  owner  of  several  closes 

plaintiff's  potatoes,  may  be  sustained  in  the  same  town  brings  an  action  of 

bv  proof  that  defendant  dug  up,  car-  trespass  qu,  cl.,  and  declares  generally 

ried  away,  and  destroyed  that  amount  that  the  defendant  broke  and  entered 

of  potatoes,  which,  though  fully  ma-  his  close  in  that  town,  and  thereon 

tured,  were  still  in  the  ground;  since  committed  certain  acts,  he  may  prove 

growing  crops  planted  by  a  tenant  con-  such  acts  of  trespass  to  have  been  com- 

atitute  personal  property.    Salimonie  mitted  on  any  one  close  of  his  in  that 

Min.,  etc.,  Co.  v,  Wagner,   2    Ind.  town.    But  if  he  introduces  and  relies 

App.  81 .  upon  testimony  to  prove  a  trespass  upon 

A  declaration  for  an  injury  to  cattle  one  close,  he  must  be  confined  to  the 
is  not  supported  by  evidence  of  injury  close  thus  selected,  and  cannot  sup- 
to  mules.  Brown  v.  Bailey,  4  Ala.  413.  port  his   action   by   the   introduction 

Where  the  only  cause  of  action  afterwards  of  testimony  to  prove  acts 

stated  in  the  petition  was  the  breaking  of    trespass    upon    a   different    close, 

into  the  plaintiff's  close  and  threshing  whether  such   testimony   is  objected 

and  carrying  away  certain  grain,  evi-  to  or  not.      Elliot    v.    Shepherd,    25 

dence  that  the  plaintiff's  wife  was  in-  Me.  371. 

jured  and  incapacitated  from  labor  in  Under  an  averment  of  breaking  and 

forcibly  resisting  the  trespass,  was  held  entering  the   plaintiff's  close  and  of 

to  be  inadmissible.   Fisher  v.  Conway,  alia  enormia,  upon  a  plea  of  not  guilty, 

21  Kan.  18;  30  Am.  Rep.  419;  Veeder  the   plaintiff  may   prove  the   pulling 

V,  Cooley,  4  Thomp.  &  C.  (N.  Y.)  245.  down  of  his  house  in  the  same  town 

1.  Mnst  Prove  Every  Canse  of  Action  alleged,  without  a  distinct  averment 

on  WUcli  Becoyery  Is  Bouglit. — On  the  thereof.  Snider  v.  Myers,  3  W.  Va.  195. 

trial  of  issues  on  general  replication  Under  a  plea  of  lib.  ten,  in  trespass 

of  lib.  ten,,  pleaded  to  two  counts,  qu,  cl.,  the  plaintiff  who  claimed  title 

the  plaintiff  cannot  recover,  unless  he  under  a  decree  of  sale,  as  purchaser 

proves  two  closes,  and  a  trespass  on  thereunder,  was  allowed  to  prove  the 

each,  if  the   defendant  is  entitled   to  decree  and  sale  which  were  prior  to 

land  in  the  county  where  the  trespass  the  trespass  for  which  the  action  was 

is   charged  to  have  been   committed,  brought,  although  ratification  of  the 

Tribble    v,    F  r  a  m  e,   7  T.  B.   Mon.  sale  and  the  deed  to  the  plaintiff,  were 

(Ky.)  539.  subsequent  to  such  trespass.     Hunter 

In  trespass  qu.  cl,,  the  plaintiff  will  v.  Hatton,  4  Gill  (Md.)  115;  45  Am. 

not  be  restricted  in  his  proof  to  any  Dec.  117. 
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trespass  was  committed  on  a  particular  day  alleged,^  and  where  the 
trespass  is  laid  with  a  continuando,  he  may  waive  the  alleged  time 

and  prove  a  trespass  committed  before  the  action  was  brought.^ 
Generally  stated,  boundaries  need  not  be  exactly  proven  ;  •  but 
particular  places,  accurately  described  as  the  place  or  thing  of  the 
trespass,  must  be.^     Under  the  allegation  of  a  single  trespass, 

1.  Not  Confined  to  Partienlar  Day. —  of   the  plaintiff  accrued,   it  maj   be 

The  time  of  commission  of  a  trespass  proved    to    have    been    afterward, 

need  not  be  proved  as  laid;  it  is  suifi-  Cooper  v.  Taylor,  15  N.  }.  L.  4^5. 

cient  if  it  is  within  the  Statute  of  Lim-  8.  Boundaries  Need  Mot  Be  Bzactly 

itations.    Allen  v.  Archer,  ^9  Me.  346.  Proven. — In  trespass  qu,  cl^  where  the 

In  an  action  of  trespass  tor  acts  al-  plaintiff  declares,  setting  out  the  close 

leged  to  be  done  between  certain  days,  with  abuttals,  it  is  only  necessary  that 

if  the  plaintiff  proves  an  act  done  be-  he  should  show  title  to  that  part  of 

tween  those  days,  he  cannot  afterwards  the  close  in   which  the  trespass  was 

be  permitted  even  to  give  in  evidence  committed.    King  v.  Dun n^  31  Wend, 

an  act  before  the  first  day.     Peirce  v.  (N.  Y.)  253;  Wheeler  v,  Rowell,  7  N. 

Pickins,  16  Mass.  470.  H.  515;  £toirden  v»  Smith,  7  Wis.  439; 

In  trespass  by  the  mortgagor  against  Colby  v,  Collins,  41  N.  H.  301. 
the  mortgagee  of  personal  property,  Where  the  declaration  in  trespass 
for  taking  possession  of  the  property  described  the  plaintiff^s  close,  as 
after  the  law-day  of  the  mortgage,  the  bounded  north  on  the  land  of  an  ad- 
defendant  justifying  under  a  power  in  joining  owner,  it  is  sufficient  if  the 
the  mortgage,  and  the  plaintiff  con-  evidence  shows  that  owner's  land  to  be 
tending  that  the  mortgage  was  satis-  in  any  degree  north.  Rollins  v,  Var- 
fied,  the  plaintiff  may  prove  payments  ney,  22  N.  H.  99. 
on  the  mortgage  debt  made  by  him  A  defendant  who  pleads  lib.  ten.  to 
after  the  law-day,  before  the  alleged  a  declaration  in  trespass  qu.  cL,  setting 
trespass.  Thornton  v,  Cochran,  51  out  the  close  by  abuttals,  sustains  his 
Ala.  415.  defense,  if  he  shows  title  to  that  por- 

The  rule  that  proofs  of  acts  done  on  tion  of  the  close  where  the  trespass  is 

a  day  other  than  that  alleged  cannot  alleged  by  the  plaintiff  to  have  been 

be  admitted  when  the  complaint  con-  committed.     Rich  v.  Rich,  16  Wend, 

tains  no  continuandoy  nor  any  allega-  (N.  Y.)  663;  Peaslee  t\  Wadleigh,  5 

tion  of  the  trespass  '*  on  divers  other  N.  H.  317;  Austin  v.  Morse,  8  Wend, 

days,"  is  not  consistent  with  the  liberal  (N.    Y.)    476;   Burton    v,  Lazell,  16 

rule  required  under  the  Utah  practice  Vt.  158. 

act.     Burnham  v.  Call,  2  Utah  433.  In  an  action  of  trespass  qu.  ci./r.,  the 

a.  Trespass  Laid   wl  t  h  a  Contlnn-  plaintiff  is  not  required  to  prove  title  to 

ando. — Where,  in  trespass  qu.  ci.^  with  the  whole  of  the  close  described,  if  he 

a  continuando,  the  plaintiff  failed  to  proves  it  to  that  part  in  which  the  tres- 

prove  an  entry  within  the  period  speci-  pass  was  committed.   Knowles  v.  Dow, 

fied    in  the  writ,    he  is  at  liberty  to  20  N.  H.  135. 

waive  the  time  alleged  in  the  declara-  An   action  for  entering  upon  the 

tion,  and,  having  proved  any  single  act  plaintiff's  close  is  sustained  by  proof  of 

of  trespass  at  any  time  before  action  a  trespass  upon  any  part  of  the  close 

brought,  may  recover  damages  there-  described.     Porter  v.  Sullivan,  7  Gray 

for.    Little  v.  Downing,  37  N.  H.  355;  (Mass.)  441. 

Brown  v.  Manter,  22  N.  H.  468 ;  Font-  If  there  are  partial  discrepancies  be- 

leroy  v.  Aylmer,   i    Ld.   Raym.  239;  tween  the  description  of  land  in  the 

Hume  V.  Oldacre,  i  Starkie  351.   In  an  petition  for  its  recovery,  and  that  in 

action  of  trespass  for  an  encroachment  the    deed  or  levy  under  which  it  is 

by  the  defendant's  wharf  on  the  plain-  claimed,  they  do  not  raise  the  question 

tiff's  water  lot,  it  was  held  that  the  of  variance,  but  of  identity.    They  are 

plaintiff  might  go  into  evidence  under  not  material,  if  it  is  evident  that  the 

a  coutinuando^  this  being  no  disseisin,  description   in    the   petition   and  the 

Arden  v.  Kermit,  Anth.  (N.  Y.)  83.  written  evidence  of  title  point  to  the 

In  trespass  ^if.c/.,  time  is  not  mate-  same  land.    Smith  v.  Chatham,  14 

rial,  and  if  the  trespass  is  alleged  to  Tex.  322. 

have  been  committed  before  the  title  4.  Where  the  plaintiff  alleges  a  tres- 
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evidence  as  to  distinct  acts  of  trespass  may  be  shown,^  but  proof 
cannot  be  given  of  a  distinct  substantive  right  of  action.^     Where 

pass  on  a  certain  part  of  a  tract  of  land,  suance  of  the  same  general  purpose* 

his  proof  is  limited  to  that  part.    Jen-  Cheswell  v.  Chapman,  43  N.  H.  47. 
nings  V,  Meldrum,  15  Oregon  629.  The  plaintiff,  after  introducing  evi- 

In  trespass  qu,  cl,fr,^  the  defendant  dence  tending  to  prove  the  five  dis- 
pleaded  a  general  right  to  enter  the  tinctactsoftrespasscounteduponinthe 
plaintiff's  land  to  cleanse  a  water  declaration,  proceeded,  against  objec- 
course,  which  was  the  trespass  com-  tion,  to  prove  other  acts  and  words  not 
plained  of.  It  was  held  that  this  plea  alleged,  some  of  which  were  so  con- 
was  not  supported  by  evidence  of  the  nected  with  the  acts  declared  upon  as 
particular  right  to  use  the  water  course,  to  form  a  part  of  the  transaction,  and 
and  cleanse  it,  so  as  to  drain  the  de-  most  of  which  were  independent  of 
fendanfs  meadows.  Darlington  v.  these  acts  and  occurred  on  other  oc- 
Painter,  7  Pa.  St.  473.  casions,  during  the  period  and   about 

In  an  action  of  trespass  for  breaking  the  time  during  which  the  'defendant 

a  close  and  destroying  a  milldam,  evi-  was  said  to  have  committed  the  several 

dence  of  trespass  committed  on  a  part  trespasses  with  which  he  was  charged, 

of  the  dam  without  the  close  was  held  It  was  held  that  these  other  acts  and 

to  be  inadmissible.    White  v.Moaelej,  words  were  legitimate  subjects  of  con- 

5  Pick.  (Mass.)  230.  sideration,  either  in  settling  the  amount 

In  an  action  of  trespass  qu,  cL  fr.,  of  damages  or  determining  the  right  of 

where  a  particular  place  is  assigned  in  the  plaintiff  to  recover.    Devine  v. 

the  declaration,  the  trespass  must  be  Rand,  38  Vt  621. 
proved  as  laid ;  otherwise,  the  defend-        In  an  action  of  trespass,  the  plaintiff, 

ant  might  be  surprised.     Manning  v.  by  alleging  trespasses  to   have  been 

McDonell,  3  Brev.  (S.  Car.)  15.'  committed  on  a  certain  day,  and  on  di- 

The  town  of  M.,  in  a  deed  conveying  vers  other  days  between  that  day  and 

a  beach   to  B.,  reserved  the  right  to  another  day,  makes  time  a  descriptive 

enter  thereon,  and  take  away  gravel  part  of  the  trespass,  and  opens  the  door 

and  sand,  for  the  purpose  of  making  for  proof  as  to  any  trespass  committed 

and  repairing  highways  in  the  town,  within  that  time  and  closes  it  as  to  all 

Asunder  authority  of  the  town,  entered  others.    Payne  v.  Green,  10  Smed.  & 

on  the  beach  and  carried  away,  for  the  M.  (Miss.)  507. 

purpose  of  repairing  highways  in  the  %.  Proof  Oonflned  to  Allocatloiii.— If 
town,  stones  of  a  considerable  size,  the  plaintiff,  in  an  action  of  tort  for 
imbedded  in  and  mixed  with  the  beach  breaking  and  entering  his  close,  counts 
gravel.  It  was  held  in  an  action  of  tres-  on  a  trespass  committed  on  divers  days 
pass  brought  by  B.  against  A.,  that  A.  between  two  dates,  and  gives  evidence 
could  not  give  evidence  that,  in  the  of  a  single  act  of  trespass  committed 
town  of  M.,  the  material  which  he  took  at  another  time,  he  cannot  be  permit- 
from  the  beach  was,  at  the  time  of  the  ted  also  to  prove  a  trespass  within  the 
makingof  the  deed,  and  since  is,  univer-  times  alleged.  Powell  v.  Bagg,  15 
sally  known  and  called  gravel,  and  that  Gray  (Mass.)  507;  Joralimon  v»  Pier- 
it  was  not  there  generally  known  as  pont,  Anth.  (N.  Y.)  42. 
and  called  by  any  other  name;  but  he  Under  a  declaration  alleging  that 
might  give  evidence  that  said  material  the  defendant  placed  large  quantities 
was  the  same  that  the  town  of  M.  had  of  wood,  coal,  bricks,  and  rubbish  on 
alvmys  used  for  making  and  repairing  the  plaintiff's  close,  and  kept  and  con- 
highways.  Brown  v.  Brown,  8  Met.  tinned  them  there  until  the  com- 
(Mass.)  573.  mencement  of  the  suit,  but  not  alleg- 

1.  Dlstinet  AetB  Undor  Blngle  AUegm-  ing  that  the  trespass  was  committed 

tton. — In  an  action  for  trespass  ^tf.c/.,  and  on  divers  days,  evidence  of  two  inde- 

with  teams  and  men  treading  down  the  pendent  trespasses  is  not  admissible, 

plaintiff's  grass  upon  a  certain  day,  Kendall  v.  Bay  State  Brick  Co.,  125 

evidence  may  be  properly  admitted  of  Mass.  532. 

several  distinct  acts  or  entries,  each  of        Under  a  complaint  alleging  that,  on 

which  might  alone  technically  consti-  a  day  named,  and  on  divers  other  days 

tute  a  breaking,  when  these  several  acts  and  times  between  that  day  and  the 

of  trespass  or  entries  are  upon  the  same  commencement  of  the  suit,  the  defend* 

dosey  upon  the  same  day,  and  in  pur-  ant's  cattle  broke  into  and  upon  the 
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there  is  no  denial  of  the  plaintiff's  title  or  possession,  it  is  not 
necessary  to  show  it.^  Allegations  against  joint  trespassers  must 
be  proved  as  laid.*    A  variance  is  fatal.' 

farm  and  land  of  the  plaintiff  and  de-  for  a  treepasB,  if  a  joint  trespass  Is 

strojed  the  growing  crops  thereon,  it  proved,  the  plaintiff  cannot  waive  that 

was  held  that  it  was  competent  for  the  and  give  evidence  of  another  trespass 

plaintiff  to  prove  any  number  of  tres-  against  one  only;  but  a  trespass  may  be 

passes  committed  by  the  defendant's  proved,  and  the  plaintiff  recover  against 

cattle,  between  the  day  alleged  and  one  only.     McCarron  v,  0*Connell,  7 

the  bringing  of  the  suit.    Richardson  Cal.  152. 

V,  Northrup,  66  Barb.  (N.  Y.)  85.  In  an  action  oftrespass  against  several 

In  an  action  of  trespass  to  lands,  the  defendants,  if  the  plaintiff  proves  a  joint 

declaration  alleged  that  the  defendant  trespass  against  part  of  them  only,  he 

broke  and  entered  into  the  plaintiff's  cannot  afterwards  give  evidence  of  an- 

lands,  and  trod  down  and  destroyed  other  trespass  by  all,  even  agaihst  such 

the  herbage,  and  cut  down  the  trees,  part  alone.      Snodgrass    v.   Hunt,   15 

and  dug  up  the  ground,  to  the  plain-  Ind.  274. 

tiff's  damage;  and  the  plaintiff  intro-  In  an  action  of  trespass  to  chattels,  it 

duced  evidence  to  prove  that  the  de-  appeared  that  the  plaintiff   was  sole 

f  endant  not  only  cut  down  the  trees,  owner  of  a  part  of  the  property  injured, 

but  removed    the  wood;   the  court  and  part  owner  of  the  remainder,  the 

charged  the  jury  that  in  estimating  acts  of  trespass  being  the  same  to  both 

damages  they  might  take  into  consid-  parts.    It  was  held  that  there  was  no 

eration  the  cutting  and  removal  of  the  error  in  refusing  to  exclude  evidence  of 

wood,  if  the  trespass  was  one  continued  the  trespass  to  the  property  of  which  the 

act.    It  was  held  that  the  evidence  was  plaintiff  was  only  part  owner,  the  de- 

inadmissible, and  the  charge  erroneous,  fendant  not  having  raised  the  question 

Johnson    v»  Gorham,  38    Conn.   513.  of  ownership  by  his  answer.    Lefebre 

Compare  Barnes  v.  Burt,  38  Conn.  541.  v.  Utter,  22  Wis.  189. 

1.  In  an  action  of  trespass  on  land,  if  8.  V  a r  1  a  nee. — In  a  declaration  for 
the  defendant  claims  title  under  the  per-  erecting  a  building  on  a  triangular 
son  through  whom  the  plaintiff  claims,  piece  of  land,  "  which  ought  forever  to 
the  plaintiff  need  not  prove  title  in  remain  open,"  the  plaintiff  proved  such 
such  person.  The  defendant,  by  rely-  an  easement  in  a  piece  of  land  in  the 
ing  on  him,  admits  he  has  title.  Mc-  shape  of  a  parallelogram,  which  ap- 
Burney  v.  Cutler,  18  Barb.  (N.  Y.)  203.  peared  to  have  been  substituted  by  the 

In  an  action  of  trespass,  where  the  parties  for  a  right  to  pass  over  the  tri- 

defendant  has    not  set  up  title,  it  is  angular  piece  for  the  purpose  of  maJLing 

error  to  permit  him  to  offer  evidence  repairs.     It  was  held  a  variance,  there 

of  title.     Fidler  v.  Smith,  10  Iowa  587.  being  no  allegation  that  the  right  to  pass 

In  an  action  for  breaking  and  enter-  over  had  been  obstructed.  Hill  v.  Has- 

ing  the  plaintiffs  close,  under  an  an-  Idns,  8  Pick.  (Mass.)  83. 

swer  denying  that  the  close  belonged  In  an  action  of  trespass  for  taking 

to  the  plaintiff,  or  that  the  defendant  goods,  the  defendant  justified,  as  coUec- 

entered  it,  the  defendant   may  show  tor  of  a  school  tax,  by  virtue  of  a  rate 

that  the  plaintiff  had  only  an  easement  bill  and  warrant,  and,  in  his  plea,  averred 

in  it.     Smith  v,  Slocomb,  11  Gray  that  he  was  appointed  such  collector  on 

(Mass.)  280.  February  3d,  1838,  *'  as  by  the  record  his 

Where  the  defendant,  in  an  action  appointment  would  appear."    It  was 

of  trespass  on  land,  does   not  claim  held  that,  although  it  might  not  have 

title,  he  may  not  set  up  technical  ob-  been  necessary  to  refer  to  the  record, 

jections  to  the  plaintiff's  right  to  sue.  yet,  having  done  so,  the  variance  was 

Mallett  v.  White,  52  Conn.  50.  fatal.  McDaniels  v.  Bucklin,  13  Vt.  279. 

In  trespass,  where  the  answer  does  In  an  action  of  trespass  against  asses- 

not  traverse  the  plaintiff's  possession  sors,  they  justified,  in  a  brief  statement, 

or  title,  he  is  not  put  to  prove  his  title,  as  assessors  of  A.;  but  the  evidence  was 

although  the  land  is  wild  and  vacant,  of  a  parish  of  another  corporate  name. 

O'Reilly  v.  Da  vies,  4    Sandf.   (N.  It  was  held  a  material  variance.    Bangs 

Y.)  723.  V,  Snow,  z  Mass.  x8i. 

2.  Joint  Trespasseni. — When  several  Jn  trespass  to  lands,  under  the  code, 
defendants  are  declared  against  jointly  the  plaintiff  may  prove  acts  both  within 
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Z.  Daxaoss — 1.  What  Evidence  Admissible. —  In  proving  dam- 
ages it  is  not  necessary  to  show  special  damages  to  sustain  the 
suit.*  Evidence  may  be  introduced  showing  the  circumstances 
attending  the  perpetration  of  the  alleged  trespass.^    The  cases 

and  before  the  time  alleged,  if  the  court  driving  the  latter  away,  and  harvested 

sees  that  the  defendant  has  not  been  and  sold  the  grain,  it  was  held,  in  an 

misled  and  is  not  prejudiced  in  his  de-  action  for  such  taking  and  conversion, 
fense    by    the    variance.      Relyea    v.  •  that  the  defendant  could  not  introduce 

Beaver,  34  Barb.  (N.  Y.)  547;  Debois  evidence  to  prove  the  value  of  his  own 

V.  Beaver,  25  N.  Y.  123;  82  Am.  Dec.  labor  in  harvesting  and  threshing  the 

326 ;  Terpenning  v.  Gallup,  8  Iowa  74.  crop,  for  the  purpose  of  reducing  the 

Where  a  declaration  in  trespass  avers  damages.     Ellis  1:;.  Wire,  33  Ind.  127; 

the  locus  in  quo  to  belong  to  the  plain-  5  Am.  Rep.  189. 

tiff,  but  the  proof  shows  it  to  belong  to  In  an  action  of  trespass  to  recover 

the  defendant,  it  is  fatal.     Shafer  v,  the  value  of  certain  liquors,  where  the 

Smith,  7  Har.  &  J.  (Md.)  67;  Jewett  v.  defendant  offered  to  prove  that  they 

Foster,  14  Gray  (Mass.)  495;  Long^el-  were  kept  for  sale  by  the  plaintiff  in 

low  V.  Quimby,  29  Me.  196;  48  Am.  violation  of  the  law,  it  was  held  that  as 

Dec.  525;    Benton   v,  Beattie,   63  Vt.  their  status  was  a  matter  essential  to 

186;  Murray  v,  Webster,  5  N.  H.  391 ;  determining  their  value,  it  was  open  to 

Pike  V.  Elliott,  36  Ala.  69 ;  Marsh  v,  the  defendant  to  show  these  facts.  Lord 

Berry,  7  Cow.  (N.  Y.)  344.  v.  Chadbourne,  42  Me.  429;  66  Am. 

mustratioiLs  as  to  Allegata  and  Pro-  Dec.  290. 
1)ata. — Where  a  declaration  alleged  a  Under  a  plea  of  not  guilty,  evidence 
wrongful  entry  of  a  close,  with  other  is  admissible  to  prove  that  the  property- 
personal  injuries  by  way  of  aggrava-  claimed  under  an  execution  sale  was 
tion  only,  it  was  held  that  the  plaintiff  not  subject  to  execution,  because  cov- 
could  not  recover  damages  for  the  per-  ered  by  the  allowances  and  exemp- 
sonal  injuries,  if  he  failed  to  establish  tions  to  which  a  surviving  wife  was 
the  wrongful  entry  alleged,  they  being  entitled,from  the  community  property, 
merely  incident  thereto.  Reed  t^.  Peo-  Leatherwood  v,  Arnold,  66  Tex.  414. 
ria,  etc.,  R.  Co.,  18  111.  403.  Where  the  defendant  pleads  justifi- 

In  trespass, where  the  unlawful  break-  cation  in  trespass  qu,  cLfr,^  the  proof 

ing  into  the  plaintiff^s  close  is  proved,  must  be  co-extensive   with   the   plea ; 

it  is  not  material  to  his  right  to  recover,  and  if  he  fails  in  proof  of  his  justifica- 

whether  the  matter  of  aggravation  al-  tion  to  any  part  of  the  trespass,  the 

leged  is  proved  or  not.  Halsey  v.  Mat-  plaintiff  is  entitled  to  a  verdict  without 

thews,  3  Ind.  404.  newly  assifirning  the  excess.     Berry  v. 

The  Alabama  Code  preserves  the  dis-  Vreeland,  21  N.  J.  L.  183. 

tinction  between  an  action  on  the  case  In  trespass  qu,  cl.,  proof  of  a  lease 

and  an  action  of  trespass.  Accordinglv,  will  not  support  a  justification  under  a 

under  a  count  in  trespass,  evidence  of  license.  Johnson  7;.  Carter,i6  Mass.  443. 

an  injury  resulting  from  the  negligence  In  trespass  for  breaking  the  plain- 

of  the   defendant  will    not  authorize  tiff's  close  and  cutting  down  his  trees, 

a   recovery.      Pruitt  v,   Ellington,   59  if  the  plaintiff  fails  to  prove  the  cutting 

Ala.  454.  of  his  trees,  he  may  still  recover  for  the 

In  trespass  for  taking  the  plaintiff 's  breach  of  his  close.     Mundell  v.  Ferry, 

goods,  it  is  no  defense,  under  the  gen-  2  Gill  &  J.  (Md.)  193. 

eral  issue,  that  the  sale  by  which  the  1.  Daxnagea  Need  Mot  Be  Shown. — In 

plaintiff  obtained   title  to   the  goods  an  action  for  a  wrongful  entry  upon 

was  fraudulent.     Harrison  v.  Davis,  2  lands  of  the  plaintiff,  no  actual  damage 

Stew.  (Ala.)  350.  need  be  proved.     Smethurst  v,  }our- 

Where  a  declaration  in  trespass  al-  ney,  i  Houst.  (Del.)  196. 

leges    that    the    defendant    took    176  Where  one  constructed  a  dam,  so  as 

bushels  of  corn,  and  the  defendant,  by  to  flow  back  water  on  the  land  of  an- 

his   pleas,  admits  that  **  he  took   the  other,  the  law  presumes  that  the  act  is 

com  in  the  declaration  mentioned,"  it  a  damage,  and  no  special  damage  need 

is  unnecessary  to  prove  the  quantity,  be  shown   in  order  to   sustain  a  suit. 

Wells  V.  Wilson,  3  Bibb  (Ky.)  264.  Woodman  v.  Tufts,  9  N.  H.  88. 

Where  the  defendant  forcibly  took  2.  Attending  OlrcnmstanoOB. — In   an 

possession  of  the  plaintiff's  wheat  field,  action  of  trespass  for  the  illegal  taking 
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showing  what,  under  varying  circumstances,  may  be  received  in 
evidence  are  numerous  and  illustrative.^ 

of    goods    by  way   of    distress,    after  evidence  of  some  payment  by  the  party 

the  trespass  is  proved,  evidence  may  to  whom  it  was  gfiven ;  and  that,  if  it 

be  admitted  of  the  attendant  circum-  purported  to  acknowledge  full  satisfac- 

stances,  in  order  to  guide  the  court  in  tion,  it  would,  unless  rebutted,  reduce 

the  assessment  of  damages.     Roamine  the  damages  to  a  nominal  sum.    If  re- 

V.  Norris,  8  N.  J.  L.  80.                            ^  butted  so  far  as  to  show  that  there  was 

A*8  sheep,  while  trespassing  on  B*s*  no  full  satisfaction,  the  damages  would 

land,  commingled  with  B's  sheep,  and  be  reduced  to  the  extent  that  it  was 

communicated  tothem  a  dangerous  dis-  payment    Chamberlin  v.  Murphy,  41 

ease,  of  which  many  of  them  died,  and  Vt.  no. 

no  sufficient  justification  was  shown  It  is  not  admissible,  in  an  action  of 
for  the  trespass,  it  was  held  in  an  ac-  trespass  for  taking  corn,  for  the  plain- 
tion  of  trespass  qu,  c/.,  that  evidence  tiff  to  prove,  for  the  purpose  of  en- 
of  such  communication  of  disease,  was  hancing  the  damages,  that,  in  conse- 
admissible  to  affect  the  damages,  and  quence  of  the  trespass,  he  was  corn- 
that  B  was  entitled,  in  such  action,  to  pelled  to  work  as  a  day  laborer  to 
recover  damages  for  the  loss  of  his  procure  other  corn.  Sims  v.'Glazener, 
sheep,  as  well  as  for  the  breach  of  his  14  Ala.  695 ;  48  Am.  Dec.  120. 
close.  In  order  to  recover  such  dam-  In  trespass  for  taking  away  property, 
ages,  it  was  not  necessary  for  B  to  prove  and  depriving  the  plaintiff  of  the  use 
that  A  had  knowledge  of  the  diseased  of  it,  the  plaintiff  may  prove  the  value 
state  of  his  sheep,  at  the  time  the  dis-  of  the  use  during  the  time  he  was  de- 
ease  was  imparted,  but  it  was  compe-  prived  of  the  possession.  Warfield  v, 
tent  for  him  to  prove  such  knowledge,  to  Walter,  1 1  Gill  &  J.  (Md.)  80. 
enhance  the  damages,  without  any  alle-  In  an  action  of  trespass  for  seizing 

Sition  to  that  effect  in  the  declaration,  and  detaining  the  plaintiff  *8  goods,  loss 
arnum  v.  Vandusen,  16  Conn.  200.  of  credit  cannot  be  proved,  unless  it  ap- 
1.  Insiiltliig  Words. — In  an  action  of  pears  to  be  intimately  connected  with 
trespass  for  taking  a  slave  out  of  the  the  act  complained  of,  and  unless  the 
immediate  possession  of  the  plaintiff,  act  appears  to  have  been  done  with  an 
evidence  of  abusive  language  to  the  aggravating  and  malicious  intention 
plaintiff  at  the  tihie  of  the  trespass,  is  to  injure  the  party  complaining, 
admissible  to  show  quo  animo  the  act  Thomas  v,  Isett,  z  Greene  (Iowa)  470. 
was  done,  and  to  enhance  the  damages.  In  an  action  of  trespass  against  a 
Ratliff  V,  Huntley,  5  Ired.  (N.  sheriff,  for  seizing  and  selling  the  plain- 
Car.)  545.  tiff 's  goods  under  a  judgn^ent  against 
In  trespass  qu.  cl,^  insulting  words  another  person,  the  amount  paid  out  of 
used  by  the  defendant  to  the  plaintiff's  the  proceeds  of  sale,  for  rent  of  the 
wife,  at  the  time  of  the  trespass  com-  premises,  cannot  be  received  in  evi- 
plained  of,  are  admissible  in  evidence  dence  to  abate  the  damages.  Dalian 
to  show  the  character  of  the  transac-  v.  Fitler,  6  W.  &  S.  (Pa.)  32 j. 
tion.  Golding  v.  Williams,  Dudley  In  an  action  of  trespass  tor  taking 
(S.  Car.)  92.  and  detaining  a  ship,  it  was  held,  that 
In  an  action  for  breaking  and  enter-  the  plaintiff  was  entitled  to  give  in 
ing  the  dwelling  house  of  the  plaintiff,  evidence  a  process  in  replevin  by  C,  a 
and  doing  other  enormities  to  him,  he  third  person,  a  replevin  bond  by  D 
cannot  give  evidence  of  an  assault  and  E,  as  sureties,  and  a  judgment 
upon  himself.  Sampson  v.  Coy,  15  thereon  in  favor  of  the  defendant,  and 
Mass.  493.  to  prove  that  he,  the  plaintiff,  had  in- 
Other  Cases. — Defendants  in  trespass  demnified  those  sureties,  for  the  pur- 
having  marked  their  cause  "  not  for  the  pose  of  showing  that  he  became  liable 
jury,"  the  court  ordered  judgment  for  to  the  defendant  for  the  amount  of  his 
the  plaintiffs,  and  that  the  damages  claim  against  C,  and  that  this  sum 
should  be  assessed  by  a  jury.  It  was  ought  to  be  the  rule  of  damages.  Bird 
held,  first,  that  the  judgment  did  not  v.  Clark,  3  Day  (Conn.)  272 ;  3  Am. 
preclude  the  defendants  from  introduc-  Dec.  269. 

ing  any  evidence  relevant  to  the  sub-  In  trespass  by  A  against  B,  for  tak- 

ject  of  damages ;  second,  that  a  release  ing  out  of  his  possession  goods  sold  to 

of  a  co-trespasser  was  admissible  as  him  by  C,  B  cannot  give  in  evidence  a 
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2.  Mitigation  of  Damages. — Any  facts  or  circumstances  which 
were  the  inducement  to  a  transaction  which  is  the  occasion  of  the 
action,  are  admissible  in  mitigation  of  damages.^  Under  this  head 

judgment  against  D  (with  the  execu-  searching  for  money  stolen,  the  plain- 

tion  thereon),  entered   bj  confession  tiff  may  give  evidence  of  an  injury  to 

under  the  JVew   Jersey  Rev.   Laws,  character  thereby,  and  it  is  immaterial 

634,  §  18,  in  an  action  instituted  before  whether  such  injury  is  alleged  or  not. 

a  justice  of  the  peace,  and  without  Anonymous,  Minor  (Ala.)  52 ;  12  Am. 

such  an  affidavit  as  is  required  by  the  Dec.  31. 

act.    Sheppard  v.  Sheppard,  10  N.  J.  In  an  action  for  assault  and  battery, 

L.  250.  in  estimating  the  damages,  the  jury  are 

Such  judgment,  though   valid    be-  not  confined  to  the  proof  of  actual  pe* 

tween   the  parties,  has   no    operation  cuniary  loss,  but  may  take  into  consid- 

against  third  persons,  not  even  in  mit-  eration  every  circumstance  of  the  act 

igation  of  damages.    But  even  for  that  which  injuriously  affected  the  plaintiff, 

purpose  it  is  not  admissible  to  show  not  only  in  his  property,  but  his  per- 

that  property,  illegally  taken,  was  sub-  son,  his  peace  of  mind,  and  his  indi- 

sequently  applied,  without  the  assent  vidual  happiness.    Taber  v.  Hutson,  5 

of  the  owner,  in  satisfaction  of  a  valid  Ind.  322 ;  61  Am.  Dec.  96. 

execution    against  him.     Higgins  v.  Where  the  immediate  ixiiury  to  the 

Whitney,  24  Wend.  (N.  Y.)  379.  plaintiff  is  the  breaking  of  a  leg,  for 

In  trespass  for   taking  and  selling  which  he  brings  an  action  for  damages, 

goods  on  execution,  the  cost  price  of  it  is  proper  to  show  the  then  and  prob- 

such  goods  may  be  given  in  evidence,  able  future  conditions  of  the  limb,  but 

McElrath  t;.  Kintzing,  5  Pa.  St.  336.  not  the  consequences  of  a  hypothetical 

In  an  action  of  trespass  for  taking  second  fracture.    Lincoln  v.  Saratoga, 

and  carrying    away  property  of  the  etc.,  R.  Co.,  23  Wend.  (N.  Y.)  425. 

plaintiff,  evidence  of  any  circumstances  1.  mtlgatlon  of  Damages. — Facts  and 

which  impart  to  the  property  a  partic-  circumstances  are  admissible  in  evi- 

ular  value  to  the  owner,  is  admissible  dence,  in  an  action  of  trespass  qu,  cl^ 

to  enable  the  jury  to  determine  the  in-  by  way  of  mitigation,  which  were  the 

jury  sustained  by  its  loss,  immediately  inducements    to    a    transaction,  even 

resulting  from  the   wrongful  acts  of  though   they  mar  happen  to  involve 

the  defendants.    Burr  v.  Woodrow,  1  character.     Khodfes  v.  Bunch,  3  Mc- 

Bush  (Ky.)  602.  Cord  (S.  Car.)  66. 

In  an  action  of  trespass,  the  plaintiff  In  an  action  of  trespass  for  pulling 
may  prove  special  damages,  if  they  are  down  a  building,  evidence  that  the 
strictly  in  consequence  of  the  trespass  building  was  peaceably  taken  down, 
committed,  or  if  the  act  done  by  the  and  its  materials  preserved,  in  con- 
defendant,  causing  such  special  dam-  formity  with  the  directions  of  the  com- 
ages,  constitutes  a  part  of  an  entire  missioners  of  the  township,  during  a 
transaction,  of  which  the  principal  period  of  great  public  excitement  and 
trespass  was  the  commencement,  disorder,  with  a  view  of  saving  the 
Damron  v.  Roach,  4  Humph.  (Tenn.)  neighborhood  froih  threatened  vio- 
134*  lence,  is  admissible  in  mitigation  of 
In  trespass  for  breaking  the  plain-  damages.  Reed  v.  Bias,  8  W.  &  S. 
tiff's  house,  and  beating  his  wife,  the  (Pa.)  189. 

court  iKTOuld  not  admit  evidence  of  the  A  constable  who  has  taken  property 

beating   of   his  wife.     Lawrence   v.  out  of  his  precinct,  by  virtue  of  ot^jm^ 

Phelps,  2  Root  (Conn.)  334.  process,  and  who  is  sued   in  trespass 

In  trespass  qu,  cl.fr,,  against  the  de-  for  such  taking,  may  show,  in  mitiga- 

fendant,  for  passing  over  the  plaintiff's  tion  of  damages,  that,  having  taken  the 

grounds,  and  affixing  a  handbill  to  his  property  to  a  place  within  his  precinct, 

door,  the  contents  of  the  handbill  are  he  attached  it  there  on  the  same  pro- 

a  proper  subject  for  the  consideration  cess,  as  the  property  of  the  same  debtor, 

of  the  jury  in  the  estimation  of  dam-  subsequent  to  the  commencement  of 

ages,  and  they  may  be  therefore  set  out  the  action  of    trespass  against    him. 

in  the  declaration  and  proved.    Ogden  And  it  makes  no  difference  that  the 

V,  Gibbons,  5  N.  J.  L.  518.  plaintiff,  in  the  action  of  trespass,  is 

In  trespass  for  unlawfully  entering  one  who  claims  by  virtue  of  a  sale  from 

the  plaintiff's  house  under  pretense  of  such  debtor,  which  sale  was  fraudulent 
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evidence  as  to  the  motive  of  the  party  charged  with  the  commis- 
sion of  the  trespass  in  question  is  competent.^ 

3.  What  Damages  Beooverable — a.  Actual  Damages. — Usually, 
in  actions  of  trespass,  the  measure  of  the  damages  is  the  actual 
value  of  the  property  destroyed ;  such  damages  are  given  as  a 

compensation  to  the  damaged  party  for  the  injury  done.*    If 

as  to  creditors.    Stewart  v.  Martin,  i6  The  damages  for  the  destruction  of 

Vt.  397.  a  house  on  the  premises  is  the  coat  of 

Oaaei  In  Point. — ^Ballard  v.  Leavell,  5  replacing  it,  and  its  value  while  that  is 

Call  (Va.)  531 ;  Sherry  v,  Schuyler,  2  being  done.    Marks  v.  Culmer  (Utah, 

Hill  (N.  Y.)  304;  Hawthorne  v.  Sie-  1890),  24  Pac.  Rep.  528. 

gall,  88  Cal.  15;   Boling  v,  Wright,  16  A  trespasser  who  knowingly  takes 

Ala.  664 ;  Perry  v.  Chandler,  2  Cush.  stone  from  the  land  of  another,  is  liable 

(Mass.)  237;  Huftalin  v.  Misner,  70  111.  for  the  value  of  the  stone  after  it  has 

55 ;  Sawyer  v.  Jarvis,  13  Ired.  (N.  Car.)  been  quarried.     Cheeney  v.  Nebraska, 

179;    Loewenberg    v,    Rosenthal,    18  etc.,  Stone  Co.,  41  Fed  Rep.  740. 

Oregon   178;    Hanmer  v.  Wilsey,   17  In    trespass  for  removing  soil  and 

Wend.  (N.  Y.)  91 ;  Willis  v,  Forrest,  grass  from  plaintiff's  land,  the  measure 

2  Duer  •  (N.  Y.)  310 ;  Corning  v.  Corn-  of  damages  is  the  value  of  the  material 

ing,  6  N.  Y.  97;  Anthony  v,  Gilbert,  removed,  and  it  is  error  to  instruct  the 

4  Blackf.  (Ind.)   348;   McDonald    v,  jury   merely   that  they  shall  assess 

Lightfoot,  Morr.  (Iowa)  450;  Jackson  plaintiff's  damages  at  whatever  sum 

V,  Loomis,  4  Cow.  (N.  Y.)  168;  15  Am.  they  believe  him  entitled  to  from  the 

Dec.  347 ;  Loomis  v.  Green,  7  Me.  3S6 ;  evidence.     Flynt  v,  Chicago,  etc,  R. 

Barnard  v,  Haworth,  9  Ind.  103 ;  Was-  Co.,  38  Mo.  App.  94. 

son  v.  Canfield,  6  Blackf.  (Ind.)  407;  Where,    after    sale    on  execution 

Bird  V,  Womack,  69  Ala.  390;  Johnson  against  the  purchaser  of  goods  sold  on 

V,  Farwell,  7   Me.  370;  22   Am.   Dec.  condition,  part  of  the  property  is  re- 

203 ;  Collins  v.  Todd,  17  Mo.  537.  turned  to  the  seller,  his  measure  of 

1.  Aa  to  Motlva. — The  spirit  which  damages  is  the  value  of  the  use  of  such 
actuates  the  party  committing  the  tres-  property  during  the  time  it  is  kept, 
pass,  enters  largely  into  the  question  and  compensation  for  any  injury  be- 
of  damages,  and  it  is  competent  to  show  tween  the  time  of  taking  and  the  re- 
that  he  acted  without  malice  or  reck-  storation.  Fields  v,  Williams  (AUl 
lessness.    If  the  party  against  whom  1891 ),  8  So.  Rep.  808. 

this  evidence  is  received  desires  to  In  such  case,  though  the  land  con- 
have  it  limited  to  this  legitimate  pur-  sists  of  a  tract  of  six  or  seven  acres, 
pose,  he  should  ask  an  instruction  ac-  and  the  excavations  cover  only  about 
cordingly.  Roth  v.  Smith,  41  111.  3x5.  three-fourths  of  an  acre  thereof,  the 
An  admission  by  plaintiff  's  counsel,  owner  has  the  right  to  recover  for  the 
on  the  trial  of  an  action  of  trespass,  that  depreciation  in  the  market  value  of 
the  defendant  acted  without  malice,  the  entire  tract.  Chicago,  etc.,  R.  Co. 
precludes  the  plaintiff  from  recover-  v,  Willets,  45  Kan.  no. 
ing  vindictive  damages,  and  therefore  Where  one  agreed  to  supply  a  rail- 
evidence  on  the  part  of  the  defend-  road  company  with  timber  for  the  coo- 
ant,  in  the  nature  of  a  justification  of  struction  ofits  road,  and  subcontractors 
the  act,  is  admissible  in  the  way,  by  under  him  entered  on  the  plaintiff's 
way  of  mitigation  of  damages.  Hoyt  land  without  authority,  and  cut  down 
V,  Gelston,  13  Johns.  (N.  Y.)  141,  re-  trees,  and  converted  them  into  cross 
versed  in  13  Johns.  (N.  Y.)  561 ;  Machin  ties,  which  were  afterwards  delivered 
V.  Geortner,  14  Wend.  (N.  Y.)  239;  to  the  railroad  company  by  the  con- 
Powers  V.  Florance,  7  La.  Ann.  524;  tractor,  it  was  held  that  the  plaintiff 
Simpson  v.  McCaffrey,  13  Ohio  508;  could  recover  from  the  railroad  com- 
Castonr^  Perry,  2  Bailey  (S.Car.)  104.  pany  the  value  of  the  ties.    Parker  r. 

2.  Aotnal  Damages  Beoovarabla. — In  Waycross,  etc.,  R.  Co.,  81  Ga.  387. 
trespass  for  taking  and  carrying  away  The  measure  of  damages  for  the 
sheep,  the  measure  of  damages  is  the  wrongful  taking  of  stone  from  a  quarry, 
market  value  of  the  sheep,  and  not  is  the  value  of  the  stone  after  being  cut 
their  value  to  the  plaintiff.  Gardner  and  removed  to  its  destination.  Baker 
V,  Field,  1  Gray  (Mass.)  151.  v.  Hart,  52  Hun  (N.  Y.)363;  St  Loub 
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there  are  no  circumstances  of  aggravation  to  lay  the  ground  for 
exemplary  damages,  only  compensatory  damages  are  allowed.^ 
Where  there  are  joint  defendants,  the  damages  may  be  assessed 
jointly  or  severally.'    Counsel  fees  and  expenses  of  litigation  are 

not  included  in  the  damages,'  neither  is  interest,^  nor  trouble 

Manganese  Co.  v.  Miller  (Ark.  1889),  ri^ht,  doing  no  unnecessary  or  wanton 

11  S.  W.  Rep.  958;  Coolidge  v.  injury,  the  value  of  the  property  de* 
Choate,  11  Met.  (Mass.)  79;  Hutchin-  stroyed  was  the  proper  and  legal  rule 
son  f/.  Parker,  64  N.  H.  89;  Reynolds  of  damages;  but  if  tne  transaction  was 
V.  Braithwaite,  131  Pa.  St.  416;  25  W.  of  a  different  character,  and  the  de- 
N.  C.  (Pa.)  269:  George  v.  Rook,  7  Mo.  fendants  acted  wantonly  and  mali- 
149;  Cooper  V.  Maupin,  6  Mo.  624;  ciously,  the  value  of  tne  property 
Reynolds  v.  Chandler  River  Co.,  43  merely  was  not,  of  course,  the  rule  of 
Me.  513;  Plumer  v,  Prescott,  43  N.  H.  damages,  but  the  jury  might,  in  the 
277;  Jackson  v.  Todd,  25  N.  }.  L.  121;  exercise  of  soun  d  aiscretion,  allow 
Moats  V.  Witmer,  3  Gill  &  J.  (Md.)  something  more.  It  was  held  that  this 
118;  Kaley  V.  Shedd,  10  Met.  (Mass.)  instruction  was   correct.    Curtiss   v. 

fi7;  Jackel  v.  Reiman,  78  Tex.  5^;  Hoyt,  19  Conn.  154;  Walker  v,  Bor- 

'aul  V.  Linscott,  56  N.  H.  347;  Weston  land,  21  Mo.  289;  Ziebarth  v.  Mye,  42 

V.  Gravlin,  49  Vt.  507;  Chicago,  etc.,  Minn.  541;  Moore  v.  Baylis  (Supreme 

R.  Co.  V.  Willets,45  Kan.  no;  Heilig-  Ct.),  10  N.  Y.  Supp.  62;  Advance  Ele* 

mann  v.  Rose,  81  Tex.  222;    Denver  vator,  etc.,  Co.  v.  Eddy,  23  111.  App. 

City  Irrigation,  etc.,  Co.  v,  Middaugh,  352 ;  Marks  v.Culmer  (Utah,  1890),  24 

12  Colo.  434;  Cate  v.  Schaum,  51  Md.  Pac.  Rep.  528. 

399 ;  Carl  v.  Sheboygan,  etc.,  R.  Co.,  46        8.  U  nited  Society,  etc.  v.  Underwood, 

Wis.  625;  Delamater  v,  Folz,  50  Hun  11  Bush  (Ky.)  265;  21  Am.  Rep.  214; 

(N.  Y.)  528;  Lewis  v.  Morse,  20  Conn.  Berry  v,  Fletcher,  i  Dill.  (U.  S.)  67. 
211;  Goodrich  v.  Foster,  20  N.  H.  177;        8.  Young  v.  Tustin,4  Blackf.  (Ind.) 

Collins  V,  Perkins,  31  Vt.  624;  Lafon  377;  Falk  v.  Waterman,  49  Cal.  225. 
V.  Dufrocq,  9  La.  Ann.  350;  Johnson t^.        4.  IniarMt  Mot    Inoludtd.  —  Under 

Packer,    i    Nott    &   M.   (S.   Car.)    i;  Wisconsin  Rev.  St.,  ^  4269,  providing 

Howard  v.  Black,  42  Vt.  258 ;  Clark  v,  for   the    recovery,  in .  an    action  for 

Bardman,  42  Vt.  667 ;  Hance  v.  Burke,  wrongfully  cutting  timber  on  plaintifi's 

73  Tex.  62;  Arnold  v.  Gay  lord,  16  R.  I.  land,  of  '*  the  highest  market  value  of 

573;  Gilbert  v,  Kennedy,  22   Mich.  5 ;  such  logs,  timber  or  lumber,  in  what- 

Henderson  v.  Lyles,  2  Hill  (S.  Car.)  soever  place,  shape  or  condition  the 

504;  Russell  V.  Blake,  2  Pick.  (Mass.)  same  shall  have  been,  at  any  time  be- 

505;  Daniel  v.  Holland,  4  J.  J.  Marsh,  fore  the  trial,  while  in  possession  "  of 

(Ky.)  18;  Weston  f.  Dorr,  25  Me.  176;  defendants,  it  is  error,  in  estimating 

43  Am.  Dec.  259;  Hammatt  v.  Russ,  16  damages,  to  allow  interest  to  the  time 

Me.    171;    McGann   v,  Hamilton,  58  of  the  rendition  of  the  verdict  on  such 

Conn.  69.  "  highest  market  v  a  1  u  e.''      Smith  v. 

1.  In  actions  of  trespass,  the  measure  Morgan,  73  Wis.  375. 
of  damages  is  the  value  of  the  property        Interest  on  the  damages  assessed  by 

destroyed,  unless  the  trespass  is  wanton  the  jury  is  not  allowable,  and  a  judg- 

and  malicious,  which  is  a  question  en-  ment  based  on  a  verdict  thus  errone- 

tirely  for  the  jury,  who  may  give  vin-  ously  rendered,  will  be  corrected  by 

dictive  damages.  Wylie  v.  Smitherman,  the  appellate  court  as  a  clerical  error. 

8  Ired.  (N.  Car.)  236.  Jean  v.  Sandiford,  39  Ala.  317. 

In  trespass  de  bonis  asportatis^  where        The  law  does  not  recognize  interest 

there  are  no  circumstances  of  aggrava-  as  the  exact  measure  of  damages  for 

tion  giving   ground   for  vindictive  or  the "^ detention   of  property   taken   in 

exemplary  damages,   the  measure  of  trespass,  in  addition   to   its  value, 

damages  is  compensation  to  the  plain-  Longfellow  v,  Quimby,  29  Me.  196 ;  48 

tiff  for  his  loss.     Hopple  v,  Higbee,  23  Am.  Dec.  525. 
N.  J.  L.  342.  Per  Contra. — Where  the  seller  pur- 

W  here  the  court,  in  an  action  of  tres-  chases  part  of  the  property  at  the  ex- 
pass  for  the  destruction  of  a  building,  ecution  sale  for  a  less  price  than  its 
instructed  the  jury  that  if  the  defend-  value,  his  measure  of  damages  for  such 
ants  acted  bona  Jide,  under  a  claim  of  property    is  the  price   paid   by   him, 
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incurred  from  the  time  of  injury  to  the  time  of  judgment.*  The 
measure  of  damages  for  timber  cut  down  or  destroyed,  in  the  ab- 
sence of  malice,  is  usually  the  actual  value  of  the  timber  at  the 
time  cut.* 

with  interest.    Fields  v.   Williams  a  shade  tree,  the  court  finds  that,  "As 

(Ala.  1891),  8  So.  Rep.  808.  an  ornamental  shade  tree  (for  which 

In  trespass,  for  taking  the  goods  of  purpose  it  had  been  planted  by  the  an- 

the  plaintiff,  as  well  as  in  trover,  the  cestor  of    the   plaintiffs,  and   was  bj 

jury,  in  their  discretion,  may  allow,  be-  them  cared   for  and   valued)   it  was 

sides  the  value  of  the  goods  at  the  time  worth  $150,  and  added  at  least  that 

of  the  trespass,  interest  on  the  amount  amount  to  the  value  of  the  lot,"  a  judg- 

from  that  time  to  the  judgment,  by  way  ment  for  $150  is  proper,  as  being  the 

of  damages.     B  e  a  1  s   v.  Guernsey,  8  actual  damage,  without  reference  to  the 

Johns.  (N.  Y.)  446;  5  Am.  Dec.  348.  sentimental  value  placed  on  the  tret 

1.  The  trouble  incurred  by  the  plain*  by   the  plaintiffs,  because  planted  by 

tiffin  looking  after  the  trespassers  is  their  ancestor,  and  visible  from  their 

not  a  ground  upon  which  the  damages  residences.    Hoyt  v.  Southern  New 

can  be  increased  in  an  action  of  tres-  EUigland  Tel.  Co.,  60  Conn.  385. 

padb  gu,  cL   Longfellow  v.  Qjiimby,  29  In  an  action  of  trespass  for  cutting 

Me.   196;  48  Am.  Dec.  525;   McWil-  timber  on  vacant  land,  when  it  is 

liams  V,  Morgan,  75  111.  473 ;  Berry  v.  proved  that  the  defendant,  in  good  faith, 

San  Francisco,  etc.,  R.  Co.,  50  Cal.435 ;  believed  it  was  his  own  land,  the  ver- 

Holmes  v,  Seely,  19   Wend.  (N.  Y.)  diet,  if  for  the  plaintiff,  ought  to  be  for 

507;  Stean  v,  Anderson,  4  Harr.  (Del.)  the  actual  damages  only.  Yahoola,  etc, 

209 ;  Donnell  v.  Sandford,  1 1  La.  Ann.  Min.  Co.  v.  Irby,  40  Ga.  479 ;  McKeen 

645;  Collier  v.  Arrington,  Phil.  (N.  tr.  Gammon,  33  Me.  187;  Thompson  v. 

Car.)  356  r  Beach  v,  Hancock,  27  N.  Burdsall,  4  N.  J.  L.  170;  Footet;.  Mer- 

H.  223 ;  59  Am.  Dec.  373 ;  Edwards  v,  rill,  54  N.  H.  490. 

Ricks,  30  La.  Ann.  926.  In  an  action  of  trespass  by  a  proprie- 

S.  TImtMT. — One  cutting  and  remov-  tor  of  land  for  cutting  and  carrying 
ing  timber  from  land  in  ignorance  that  away  growing  trees,  the  plaintiff  should 
it  was  another's,  is  liable  for  the  actual  recover  for  the  value  of  the  trees,  and 
value  of  the  timber  used  or  destroyed,  for  the  injury  occasioned  br  cutting 
The  case  is  different  where  one  wil-  them  prematurely,  and  for  the  injury 
fully  commits  a  trespass  on  private  done  to  the  land,  with  damages  at  the 
property.  Shepherd  v.  Young,  2  La.  rate  of  six  per  cent,  per  annum.  Long- 
Ann.  238.  fellow  V.  Quimby,  33  Me.  457;  Webber 

In  an  action  of  trespass,  for  cutting  v.  Quaw,  46  Wis.  118;  St  Croix  Land, 
down  timber  trees,  the  rule  of  damages  etc.,  Co.  v,  Ritchie,  78  Wis.  492;  Mhoon 
is  the  value  of  the  timber  when  it  is  v.  Greenfield,  52  Miss.  434;  Coxe  v. 
first  cut  down,  and  becomes  a  chattel.  England,  65  Pa.  St.  212. 
Bennett  v.  Thompson,  13  Ired.  (N.  In  an  action  of  trespass  for  cutting 
Car.)  146;  Yarborough  v.  Nettles,  7  .timber  on  land  claimed  by  plaintiflf^  de- 
La.  Ann.  116.  fendant's  evidence  tended  to  show  that 

Where  a  handsome  shade  tree  stand-  some  of  the  timber  which  he  cut  did  no 
ing  in  front  of  a  lot  temporarily  used  more  than  pay  the  expense  of  cutting 
for  mixing  tar  and  gravel,  but  available  and  marketing,  but  it  appeared  that  as  to 
and  valuable  as  a  site  for  a  high  class  of  some  of  it  a  small  profit  was  realized, 
residence  buildings,  is  unlawfully,  but  It  was  held  that  the  court  erred  in  in- 
not  maliciously,  so  cut  as  to  destroy  it  structing  the  jurv  that "  If  you  find  that 
as  an  ornamental  or  shade  tree,  but  not  the  value  of  the  timber  standing  was  lets 
so  as  to  kill  it,  or  materially  injure  its  than  the  cost  of  cutting  it  and  getting 
value  for  timber  or  firewood,  the  raeas-  it  to  market,  then,  upon  that  element  of 
ure  of  damages  is  the  amount  which  damages,  there  is  not  any  margin;  if 
the  presence  of  the  tree  added  to  the  you  find  it  was  less  or  equal,  then  there 
value  of  the  lot  for  any  purpose  in  con-  would  be  no  damages  upon  that  ele^ 
nection  with  which  an  ornamental  ment.  If  you  find  that  the  land  was 
shade  tree  is  desirable.  Hoyt  v.  South-  not  decreased  in  value  by  the  taking  of 
em  New  England  Tel.  Co.,  60  timber  off  of  it,  then  there  is  no  dam- 
Conn.  385.  age  arising  from  the  diminishing  of  the 

Where,  in  an  action  for  cutting  down  value  of  the  estate.    So  that,  if  you 
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b.  Consequential  Damages. — The  wrongdoer  is  responsible 
for  the  consequences  which  flow  immediately  from  his  wrong- 
ful or  negligent  acts;  and  the  responsibility  is  not  relieved  by  the 
fact  that  the  consequences  of  the  injurious  act  could  have  been 
prevented  by  the  care  or  skill  of  the  injured  party.* 

c.  Nominal  Damages. — Sometimes  only  nominal  damages  are 
recovered  where  no  substantial  injury  is  shown,  but  a  right  of  ac- 
tion exists  in  the  plaintiff.^ 

should  find  that  the  value  of  the  estate  Damages  for  injurj  to  one's  farm- 
was  not  diminished  hj  taking  off  the  ing  operations,  bj  seizing  and  carry- 
timber,  and  that  the  timber,  after  it  was  ing  away  his  stock  used  in  farming, 
taken  off,  did  not  exceed  in  value  the  are  too  remote  and  speculative  to  be  re - 
cost  of  taking  it  off  and  getting  it  covered  in  trespass.  Nelms  v.  Hill, 
where  it  would  be  available  in  the  mar-  85  Ala.  583. 

ket,  then  your  verdict  would  be  for  the  8.  Benson  v,  Waukesha,  74  Wis.  31 ; 

defendant."      Miller    v.  Wellman,   75  Williams  v.   Brown,   76  Iowa  643; 

Mich.  353;  Nixon  v,  Stillwell,  52  Hun  Green  v.  Buckingham,  a6  111.   App. 

(N.  Y.)  353;  Lake  Shore,  etc.,  R.  Co.  240;  Flynt  v.  Chicago,  etc.,  R.  Co.,  38 

V.  Hutchins,  32  Ohio  St.  571.  Mo.  App.  94;  Taylor  v,  Hayes,  63  Vt. 

1.  Phares  v.  Stewart,  9  Port.  (Ala.)  475 ;  Murphy  v.  Fond  du  Lac,  23  Wis. 

336;  33  Am.  Dec.  317 ;  Welch  v.  Pier-  365;  99  Am.  Dec.  181 ;  Kidder  v.  Ken- 

cy,7lred.  (N.  Car.)  365;  Ha¥rthorne  nedy,  43  Vt.  717. 

V.  Siegel,  88  Cal.  159;  Burson  v.  Cox,  Oaaei  In  Point. — In  an  action  of  tres- 

6  Baxt.  (Tenn.)  360;   Kirby  v,  Doug-  pass  against  an  officer  for  taking  goods 

las,  75  III.  443.  from  the  plaintiff's  possession,  on  exe- 

8nt  Hot  Where  Too  Remote. — Where  cution  against  a  third  person,  an  au- 

W.  is  wrongfully  in  possession  of  a  thority  to  do  so  from  the  owner  of  the 

building,  and  is  doing  business  therein,  goods  does  not  constitute  justification 

and  M.,  who  is  rightfully  entitled  to  the  to  the  officer.     The  plaintiff  is  entitled 

possession  of  the  building,  irregularly  to  nominal  damages  for  .the  injury  to 

ousts  W.  therefrom,  W.  is  not  entitled  his  possession.    Rogers  v.  Fales,  5  Pa. 

to  recover  damages  for  the  loss  of  the  St.  154. 

prospective  profits   which   he    might  Where  a  defendant  in  trespass  fails 

have  made,  had  he  been  permitted  to  to  support  by  proof  a  special  plea  in 

carry  on  his  business  in  said  building,  bar,  a  trespass  or  cause  of  action  of  the 

Mitchell  V,  Woods,  17  Kan.  26.  general  nature  set  forth  in  the  declara- 

In  an  action  to  recover  damages  for  tion  is  admitted,  though  not  precisely 
unlawfully  breaking  and  entering  the  as  laid  in  all  their  particulars  and  van- 
dwelling  house  of  the  plaintiff,  and  re-  ety.  In  such  case,  the  plaintiff  is  en- 
moving  the  roof  therefrom,  whereby  titled  to  recover  nominal  damages, 
the  property  and  family  of  the  plain-  unless  he  shows  by  proof,  that  more 
tiff  were  exposed  to  the  inclemency  of  has  been  sustained.  Rich  v.  Rich,  16 
the  weather,  and  the  plaintiff  became  Wend.  (N.  Y.)  663. 
sick,  it  was  held  that  if  the  plaintiff  fails  In  an  action  of  trespass  de  bonis 
to  prove  the  trespass,  no  recovery  can  asportatis^  a  default  is  simply  an  ad- 
be  had  on  account  of  any  of  the  al-  mission  on  the  part  of  the  defendant 
leged  consequential  damages.  Brown  that  he  is  unable  to  make  a  complete 
V.  Lake,  29  Ohio  St.  64.  defense,    and  entitles  the  plaintiff  to 

In  an  action  of  trespass  against  a  rail-  nominal  damages  only,  unless  he  proves 
way  company  for  invading  plaintiff's  a  just  claim  for  a  larger  sum.  Roset;. 
garden  and  laying  its  tracks  within  Gallup,  33  Conn.  338. 
thirty  feet  of  the  house,  its  charter  pro-  The  plea  of  liberum  tenendum,  ad- 
hibiting it  from  taking  any  dwelling  mitting  the  possession  and  the  trespass 
house,  garden,  etc.,  without  the  owner's  charged  in  the  plaintiff's  pleadings,  the 
consent,  no  recovery  can  be  had  for  plaintiff  is  entitled  to  a  verdict,  though 
hazard  to  the  house  by  the  proximity  only  for  nominal  damages.  Caruth  v, 
of  the  tracks  and  the  dfanger  from  fire.  Allen,  2  McCord  (S.  Car.)  226. 
Fore  v»  Western  N.  Car.  R.  Co.,  loi  In  trespass  qu»  c/.,  if  a  trespass  is 
N.  Car.  526.  proved,  the  plaintiff  is  entitled  to  some 
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d.  Double  and  Treble  Damages. — Double  and  treble  dam- 
ages are,  in  special  cases,  frequently  allowed  by  statute.^  Such 
statutes  are  construed  strictly,^  and  the  facts  must  be  so  pleaded 
as  to  bring  them  within  the  statute.' 

e.  Exemplary  or  Punitive  Damages. — Exemplary  or  puni- 
tive damages  may  be  allowed  by  statute ;  in  trespass  these  are 
usually  for  a  wanton  and  malicious  trespass,  or  for  some  oppressive 
act  or  wanton  recklessness,  and,^  sometimes,  for  an  act  done  with- 

damages,  though  nominal ;  and  unless  ing  v.  Leaton,  17  Mo.  465;  Barnes  v. 

they  are  given,  a  new  trial  will   be  Tone8,5iCaL303;McCloske/i'.  Powell, 

granted.    Norvell  v.  Thompson,  2  Hill  o  Pa.  Co.  Ct  Rep.  22 ;  Russell  v,  Mjreis, 

(S.  Car.)  470.  32    Mich.  522 ;    McCloskej  v.  Ryder 

Where  in  a  suit  for  wrongfully  de^  (Pa.  i89i),2i  Atl.  Rep.  150. 

stroking  papers  belonging  to  plaintiff,  8.  Newcomb  v.  Butterfield,  8  Johns, 

defendant  alleges  that  the  papers  be-  (N.  Y.)  342;  Lowe  v.  Harrison,  8  Mo. 

long  to  him,  and  the  jury  find  for  the  de-  350 ;  Welsh  v.  Anthony,  16  Pa.  St.  254; 

fendant,  it  is  conclusive  of  the  fact  that  Tankersly  v,  Wedgeworth,  22  Ala.  677. 

plaintiff  is  not  entitled  even  to  nom-  4.  For  Malice  or  Opmrowlon. — Prueitt 

inal  damages.    Lunsford  v,  Deitrick,  v.  Cheltenham   Qyarry   Co.,   33  Mo. 

85  Ala.  496.  App.  18.     In  an  action  of  trespass  the 

In  an  action  for  the   possession  of  measure  of  damages  is  the  value  of  the 

land,  where  plaintiff's  title  is  denied,  property  destroyed,  unless  the  trespass 

and  title  and  possession  are  shown  to  is  wanton  and  malicious,   which  is  a 

be  in  the  plaintiff,  he  may  recover  question  entirely  for  the  jury,  who  may 

nominal  damages  for  simple  trespass,  give  vindictive    damages.      Wylie   v. 

though  no  issue  involving  the  question  Smitherman,  8  Ired.  (N.  Car.)  236. 

of  simple  trespass  is  submitted,  and  the  In  a  civil  action  of  assault  and  bat- 

cbarge  made  by  the  complaint  is  forci-  tery,  the  plaintiff  may  recover  exem- 

ble  trespass  accompanied  by  slander  plary  damages,  notwithstanding  the  de- 

of  title.     Harris  v,  Sneeden,  104   N.  fendant  has  been  convicted  and  fined 

Car.  369  in  a  criminal  prosecution  for  the  same 

1.  Double  Damagoi.— The  Missouri  offense.  Corwin  v,  Walton,  18  Mo.  71 ; 
act  of  1825,  **for  preventing  certain  59  Am.  Dec.  285. 
trespasses/*  provides  that  the  offender  For  a  review  of  the  American  and 
*'  shall  pay  to  the  party  injured,  the  English  authorities  for  vindictive  dam- 
sum  of  five  dollars,  and  also  double  ages  in  trespass  for  injuries  to  the  per- 
damages,  together  with  costs.''  A  ver-  son,  see  Towle  v.  Blake,  48  N.  H.  92. 
diet  oi^*  guilty,*'  under  the  statute  find-  Malloloiu  Abuse  of  Prooeia. — In  an  ac- 
ing  damages,  authorizes  the  entry  of  tion  of  trespass  for  a  malicious  abuse  of 
judgment  for  five  dollars,  and  double  process  and  sale  of  the  plaintiff's  prop- 
the  damages  found.  Withing^on  v.  erty,  the  plaintiff  may  recover  exem- 
Young,  4  Mo.  564 ;  Tankersly  v,  Wedg-  plary  damages,  though  the  process 
worth,  22  Ala.  677 ;  Bell  v.  Clark,  30  was  not  intended  for  him.  McBride 
Mo.  App.  224.  V,   McLaughlin,  5   Watts    (Pa.)    375; 

Treble  Damagea.  —  Loewenberg    v,  Mitchell  v.   Billingsley,   17  Ala.  391; 

Rosenthal,  18  Oregon  178;  Pierce  v.  Tyson  r.  Ewing,  3  J.  J.  Marsh.  (Ky.) 

Spring,   15   Mass.  489;    Campbell    v,  185;  Duncan  v.  Stalcup,  i  Dev.  &  B. 

Conover,  26  111.  64;  Chicago,  etc.,  R.  (N.   Car.)   440;   Reynolds  v.   Braith- 

Co.  V.  Watkins,  43  Kan.  50 ;  Barnes  v.  waite,  131   Pa.  St.  416;  25  W.  N.  C 

Jones,  51  Cal.  303;  Russell  v,  Myers,  (Pa.)  269. 

32  Mich.  522 ;  Wilson  v.  Gunning,  80  In  an  action  of  trespass  for  damages 
Iowa  331 ;  Newcomb  v.  Butterfield,  8  upon  the  execution  of  a  distress  war- 
Johns.  (N.  Y.)  342 ;  Lowe  v.  Harrison,  rant,  the  plaintiff  may  recover  ezem- 
8  Mo.  350;,  Welsh  v,  Anthony,  16  Pa.  plary  damages,  and  special  damages,  if 
St.  254.  stated  in  the  declaration ;   and  under 

8.  Strictly  Oonatrued. — Shiffer  v.  such  special  damages  evidence  of  the 

Broadhead,  134  Pa.  St.  539;  Lindell  v,  loss  from  the  interruption  of  the  busi- 

Hannibal,  etc.,  R.  Co.,  25  Mo.  550 ;  La-  ness  is  proper ;  and  if  books  of  peculiar 

beaume  v,  Woolfolk,  18  Mo.  514;  Ew-  value,  and  files  of  papers  indispensable 
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out  malice,  where  the  act  constitutes  a  trespass  under  the  statute 
or  otherwise.* 

/.  Aggravation  of  Damages. — Evidence  to  show  aggrava- 
tion of  damages  is  in  the  nature  of  that  going  to  show  exemplary 
or  punitive  damages.' 

XL  iHBTXircTlOirB. — Instructions  to  the  jury  in  cases  of  trespass 
must  conform  to  the  rules  of  law  governing  the  charge  of  the 
court  in  other  forms  of  action.' 

Xn.  YlBBiCT  AVD  JiTDOMENT — 1.  Generally.— A  judgment  for 
the  plaintiff  concerning  property  is  not  conclusive  of  the  title  of 


to  such  business,  but  of  little  value  in  intending  to  commit  trespass  on  pub- 

the  market,  are  unnecessarily  or  mali-  lie  lands,   and  by  mistake  commit- 

ciousljr  taken,  it  maj  be  shown  in  ag-  ting  trespass  upon  lands  of  private  in- 

fravation  of  da-mages.    Sherman  v.  dividuals,  is  liable  for  such  trespass  in 

)utch,  i6  111.  283.  penal  damages. 

Where  a  fence  belonging  to  a  plain-  A  party  supposing  himself  to  be  cut- 
tiff  was  wrongfully  included  in  land  set  ting  timber  on  his  land,  but  by  mistake 
off  by  the  sheriff  in  executing  a  writ  of  cutting  on  another's  land,  is  liable  for 
possession,  and  the  fence  was  torn  down  the  casual  damage  done.  Perkins  v. 
and  carried  away  by  defendant,  the  per-  Hackleman,  26  Miss.  41;  59  Am. 
son  in  whose  favor  the  decree  was  ren-  Dec.  243. 

dered,    the    fact    that   defendant  was  8.  U.  S.  v.  Magoon,  3  McLean  (U. 

placed   in   possession  under    fi   lawful  S.)  171 ;  Druse  v,  Wheeler,  22  Mich, 

writ  would  shield  him  from  liability  for  439;  Higby  v.  Williams,  16  Johns.  (N. 

exemplaiT  damages.  Jackel  v.  Reiman,  Y.)  215;  Pendleton  z;.  Davis,  i  Jones 

78  Tex.  588.  (N.  Car.)  98;  Curtiss  v,  Hoyt,  19  Conn. 

Wonndliif  F60llng8. — In  an  action  for  154;  Tifft  v.  Culver,  3  Hill  (N.  Y.)  180. 

damages  for  forcibly  entering  plain-  8.  The  question  as  to  whether  cer- 

tiff  's  house,  and  removine  therefrom  tain  instructions  are  error  or  not, 

certain  property  without  his  consent,  largely   depends  upon  the    particular 

it  is  proper  to  instruct  that  if  the  jury  facts  of  the  case.     In   the  following 

are  satisfied  that  defendants   removed  cases  the  question  was  whether  the  in- 

the  property  as  alleged,  and  their  man-  structions  were  proper  or  not :  Spades 

ner  on  making  such  removal  was  in-  v.  Murray,  2  Ind.  App.  401;  Fischer  zf. 

suiting  and  overbearing,  so  as  to  natu-  Coons,  26  Neb.  400;  South  Baltimore 

rally  wound  plaintiff's  feelings,  they  Co.  z^.  Muhlbach,  69  Md.  395;  Willis  v. 

shall   find  for    plaintiff  for    such    an  Hudson,  72  Tex.  5^;  Garey  v.  Wood- 

amount  as   they    may  deem    proper;  ward,  127  Pa.  St.  251;    34  W.  N.  C. 

^*8uch  damages  being  called  vindictive  (Pa.)  314;  Goldsmith  v.  State,  86  Ala. 

damages,  or  smart  money.''     Loftus  v,  55 ;  Parker  v.  Chancellor,  73  Tex.  475 ; 

Maxey,  73  Tex.  242.  Pickering  v.  Shearer,  11  Gray  (Mass.) 

For  Vlolatton  of  Statute  Wltlumt  Kal-  153;   Woodman  v.  Francis,  14  Allen 

loo. — For  the  landlord  to  go  upon  the  (Mass.)  198;  Phillips  v.  Kent,  23  N.J. 

rented  premises  before  the  lease  has  L.  155;  Turner  v,  Beatty,  24  N.  J.  L.. 

^expired,  break  open  a  locked  outhouse,  644;    Lawton  t/.  Cardell,  22   Vt.  524; 

and  take  therefrom  the  tenant's  cotton,  Goodwin  t;.  Jack,  62  Me.  414 ;  Greening 

against  his  protest  and  remonstrance,  is  v.  Keel,  72  Tex.  307;  Roche  v.  Lovell, 

a  trespass  for  which  punitive  damages  74  Tex.  191 ;  Brooke  v.  O'Boyle,  27  111. 

may  be  awarded,  though    the  cotton  App.  384;  See  also  Am.  Dig.  (1889),  p. 

be  bound  for  supplies  which  the  land-  3698,  §  43 ;  Olsen  v.  Upsahl,  69  111.  273; 

lord  has  furnished,  and   though  such  Ogden  t;.  Jennings,  62  N.Y.  526;  Roach 

forcible  seizure  be  made  for  the  pur-  v,  Trottie,  50  Ga.  251;  Jones  f.  Welch, 

pose  of  selling  it,  and  though  it  be  fairly  i5Ala.  3oi5;  New  Haven  Steam  Boat, 

sold,  and  the  proceeds  applied  to  the  etc.,  Co.  v.  Vanderbilt,  x6  Conn.  420 ; 

debt  for  supplies.     Shores  v.  Brooks,  Wilderman    v.  Sandusky,   15   111.  59; 

St  Ga.  468.  Harding  v,  Fahey,i  Greene  (Iowa)  377; 

1.  Perkins  v,  Hackleman,  26  Miss.  Lovier  t;.  Gilpin,  6  Dana  (Ky.)   321; 

41;  59  Am.  Dec.  243,  holds  that  a  party  Emanuel  v.  Cocke,  6  Dana  (Ky.)  212. 
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the  plaintiff  to  the  property.^  In  trespass  to  realty  the  verdict 
is  conclusive  as  to  the  possession.^  A  judgment  as  to  personalty 
tranfers  the  property  in  the  chattel  to  the  trespasser,  if  the 
damages  paid  include  their  value.'     The  verdict  must  be  certain 

and  definite,  so  that  judgment  may  be  entered  correctly.*    A 

1.  Judgment  Mot  OomeliulYe. — In  an  costs.    Johnson  v,  Schumacher,  7a 

action  of  trespass  qu,  cL  fr^  the  de-  Tex.  334- 

fendant  pleaded  the  general  issue,  and  A  judgment  for  the  defendant  in  an 
filed  a  notice  that  he  claimed  and  action  of  trespass  qu,  cL  fr.^  does  not 
should  give  evidence  of  title  to  the  necessarily  settle  anything  beyond  the 
locus  in  quo.  The  jury  found  the  de-  particular  facts  of  the  trespass  sued 
fendant  guilty,  assessed  damages,  and  for ;  the  title  to  another  part  of  the 
also  found  that  the  defendant  had  no  close  or  a  subsequent  right  of  posses- 
title  to  the  land  described  in  the  plain-  sion  may  have  been  left  undetermined, 
tiff's  declaration ;  and  judgment  was  Morse  v,  Marshall,  97  Mass.  519. 
rendered  for  the  plaintiff.  It  was  held  8.  For  verdict  as  to.  chattels  vesting 
that  the  judgment  was  not  conclusive  title,  see  Loomis  v.  Green,  7  Me.  38a 
proof  of  the  plaintiff's  right  of  prop-  If  a  trespasser  takes  a  chattel  into 
erty  in  said  land,  nor  of  his  title  to  his  own  possession,  and  the  owner 
maintain  a  writ  of  entry  to  recover  the  sues,  and  recovers  damages  for  the 
land  from  the  defendant  in  that  action,  specific  chattel  so  taken  and  detained. 
Wade  V.  Lindsey,  6  Met.  (Mass.)  407.  the  recovery  and  execution  will  change 
If  the  record  of  a  judgment  in  tres-  the  property  by  operation  of  law,  so 
pass  qu,  cl.^  does  not  show  the  contrary,  as  to  transfer  it  to  the  trespasser.  Cur- 
it  will  be  presumed  that  the  question  tis  v.  Groat,  6  Johns.  (N.  Y.)  168. 
of  title  was  not  raised.  Maxamv.  Wood,  Where  the  plaintiff,  in  trespass  qu. 
4  Blackf.  (Ind.)  297.  c/.,  for  cutting  down  wood  of  the  plain- 
In  a  previous  action  of  trespass  for  tiff,  which  the  defendant  burned  into 
entering  a  large  tract  of  land,  described  charcoal  on  the  plaintiff 's  land,  recov- 
by  metes  and  bounds,  and  cutting  tim-  ers  judgment,  this  does  not  entitle  the 
ber,  the  defendant  pleaded  that  the  defendant  to  the  coal,  the  recovery 
place  in  which  the  timber  was  cut  be-  being  for  the  trespass  merely,  and  not 
longed  to  him,  and  there  was  a  verdict  for  the  specific  article.  Curtis  v. 
and  judgment  for  the  plaintiff.  In  a  Groat,  6  Johns.  (N.  Y.)  168;  5  Am. 
subsequent  action  of  ejectment,  it  was  Dec.  304. 

held  that  the  record  of  the  previous  ac-  Where  one  commits  a  trespass  by 

tion  of  trespass  was  not  evidence  that  seizing  personal  property,  and  then 

the  title  to  the  entire  tract  was  adjudged  sells  it  to  another,  and  the  owner  re- 

tb  be  in  the  plaintiff ;   but  it  was  evi-  covers  judgment  against  the  trespasser 

dence  that  the  title  to  the  place  only  for  the  value  of  the  property  and  for 

where  the  trespass  was  committed  was  the    tortious   taking,  such    judgment 

adjudged  to  be  in  the  plaintiff,  and  changes  the  property,  and  the  former 

what  part  that  was  must  be  proved  owner  cannot  seize  or  claim  it    Fox 

a/i«»<^«.  Dunckelv. Wiles,  II  N.Y.  420.  v.    Northern    Liberties,  3   W.  &  S. 

Judgment  for  plaintiff  by  agreement  (Pa.)  103. 

of  the  parties,  for  damages  in  trespass,  The  defendant's  title  under  satisfac- 

wherein  the  defendant  denied  the  tres-  tion  of  a  judgment  in  trespass  for  a 

pass  and  set  up  a  right  of  way,  is  evi-  conversion  of  chattels  takes  effect  by 

dence  of  a  trespass  upon  some  'part  of  relation  from  the  time  of  the  conver- 

the  land  only,  and  not  that  he  had  not  sion.     Smith  v.  Smith,  51  N.  H.  571. 

such  a  right  of  way.     Howard  i^.  A Ibro,  It  is  the  satisfaction  of  a  judgment 

100  Mass.  236.  in  trespass  only,  that  vests  in  the  tres- 

8.  Yerdlot  Showing  Poaaeaalon. —  passer  the  title  to  goods  seized  under 

Owings  V,  Gibson,   2    A.   K.   Marsh,  a  void  process,  not  the  juc^ment  fer 

(Ky.)  515;  Hale  v.  Monroe,  28  Md.  98.  se.    Goldsmith  ?^  Stetson,  39  Ala.  183; 

Upon  disclaimer  by  a  defendant  in  Schindel    v.    Schindel,   12    Md.   108; 

trespass  to  try  title  who  was  not  in  pos-  Jones  v.  M'Neil,  2  Bailey  (S.  Car.)  466. 

session  at  the  commencement  of  the  4.  Verdict  Mmt  Be  Olear  and  Daflidtt. 

action,  judgment  should  be  for  plaintiff  — Jones  v,  Owens,  5  Strobh.  (S.  Car.) 

for  the  land,  and  for  such  defendant  for  134;  Hanly  v.  Levin,  5  Ohio  227. 
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verdict  is  sometimes  directed  by  the  court.*  The  verdict  may  cure 

a  deficiency  in  evidence.* 

• 

In  an  action  of  trespass,  where  it  is  was  in  the  hahit  of  leaving  plaintiff 's 

admitted  that  defendants  occupied  the  premises,   barking  at  travelers  on  the 

premises  for  a  jear,  and  the  defense  is  highway,  and  frightening  horses.    Jac- 

a  contract  for  a  lease  for  that  period,  quay  v.  Hartzell,  i  Ind.  App.  500. 

bj  which  defendants  agreed   to  pay  When  a  petition  states  a  cause  of  ac- 

$400  rent,  there  is  no  error  in  giving  tion  in  damages  to  real  estate,  and  also 

judgment  for  plaintiff,  though  the  ver-  asks  for  an  injunction  to  restrain  the 

diet  is  in  form  for  $400  **  for  rent "  and  defendant    from    trespassing    thereon, 

$50  damages;  the  lease   not,  in  fact,  and  the  jury  find  that  the  defendant 

being  a  binding  contract.    Johnson  v.  had  trespassed  on  plaintiff 's  land  as  al- 

Park  (Ky.  1891),  17  S.  W.  Rep.  273.  leged  in  the  petition,  but  that  he  had 

A  verdict  was  found  in  favor  of  the  abandoned  his  trespasses  before  suit 
plaintiff  *'for  two  undivided  thirds  of  was  begun,  there  was  no  error  in  ren- 
the  land  in  the  declaration  mentioned."  dering  judgment  for  the  plaintiff  for 
It  was  held  that  the  damages  found  nominal  damages  and  costs,  though  re- 
were  for  the  detention  of  the  two-  fusing  to  perpetuate  the  injunction 
thirds,  and  not  of  the  whole.  Hines  v.  which  had  been  allowed  at  the  com- 
Greenlee,  3  Ala.  73.  mencement  of  the  action.     Curtis   v. 

In   trespass  qu.   ci.y  the   defendants  Paggett  (Kan.  1891),  27  Pac.  Rep.  109. 

pleaded,  first,  leave  and  license  for  a  So,  where  the  evidence,  in  such  case, 

special  purpose ;  second,  leave  and  11-  tended   to  prove    that  the    house,    in 

cense  generally ;  and  the  verdict  was  which  the  trespass  was  alleged  to  have 

found  for   the  plaintiff   on    the  issue  been  committed,  belonged  to  one  C, 

raised  by  the  first  plea,  and  for  the  de-  and  had  been  occupied  by  one  P.  until 

fendant  on  that  raised  by  the  second  a  short  time  before  the  alleged  trespass, 

plea.    Judgment  was  rendered  for  the  and  that  then  P.  had  removed  to  an- 

defendant.     It  was  held  that  the  judg-  other  town,  taking  most  of  his  house- 

ment  was  right.     Redman  v,  Taylor,  3  hold  goods,  but  leaving  a  few,  which 

Ind.  144.  were  of  less  frequent  use,  and  at  the  time 

A  verdict  in  the  alternative,  in  an  ac-  P.  lefl,  the  plaintiff  moved   his  goods 

tion  of  trespass,  is  no  ground  for  an  ar-  into  the  house  and  made  the  garden,  but 

rest  of  judgment.    Johnson  v.  Packer,  i  did  not  in  fact  commence  residing  in 

Nott  &  M.  (S.  Car.)  x.  the  house  until  some  months  afler,  and 

1.  If,  in  an  action  of  trespass,  the  facts  the  jury  were  instructed,  that  they  must 

attempted  to  be  proved  do  not,  in  law,  be  satisfied,  that  the  plaintiff,  at  the 

amount  to  a  trespass,  the  court  should,  time  of  the  alleged  trespass,  had  the  ex- 

on   defendant's  motion,  so  inform  the  elusive  possession  of  the  house,  and  the 

jury.  Crookshank  v,  Kellogg,  8  Blackf.  jury  returned  a  verdict  for  the  plaintiff, 

(Ind.)  256.  it  was  held  that  the  verdict  could  not 

In  trespass  to  try  title  to  lands  held  be  disturbed.     Lawton  v.  Cardell,  22 

under  a  deed  alleged  to  be  a  mortgage,  Vt.  524* 

prosecuted  by  an  administrator  for  the  A  collector  of  a  school  district,  who 

benefit  of  his  intestate's  estate,  it  is  makes  a  levy  previous  to  a  demand  of 

proper  for  the  court,  upon  adjudging  the  tax,  is  a  trespasser;   but  a  judg- 

the   deed  to  be  a  mortgage,  to  award  ment  in  his  favor  will  not  be  reversed, 

plaintiff  a  writ  of  restitution,  and  order  merely  because  it  does  not  appear  from 

the    amount  due  defe  n  dan  ts  to  be  the  justice's  return  that  it  was  proved 

charged  as  a  lien  upon  the  land  until  that  such  demand  was  made  previous 

paid  in  the  ordinary  course  of  adminis-  to  the  levy.     Oakley  v.  Van  Horn,  21 

tration  of  the  estate.     Jackson  v.  Jones,  Wend.  (N.  Y.)  305. 

74  Tex.  104.    See  also  Dodge  v.  Rich-  Oaaea  Gonoernlng  Yerdlot. — Where,  in 

ardson,  70  Tex.  209 ;  Jones  v.  Andrews,  an  action  for  trespass  to  real  estate,  de- 

72  Tex.  5;  Stout  V.  Taul,  71  Tex.  438;  fendants  justify  under  a  chattel  mort- 

Am.  Dig.  (1888),  p.  1314,  §$  3^39*  S^B^*  ^7  virtue  of  which  they  entered 

S.  Yerdlot  Ciirtiig  ETldenoe.  —  In  an  to  seize  property  without  process,  and 

action    for    damages   for  maliciously  the  jury  find  specially  that  defendants 

killing  plaintiff's  dO|^,  a  general  ver-  entered!  peaceably,  but  did  some  dam- 

dict  for  the  plaintifT  is  not  inconsist-  age,  and  that  they  did  not  believe  their 

ent  with  a  special  finding  that  the  dog  entry  was   lawful,  but   do  not  find 
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2.  As  to  Joint  Trespassert. — In  making  a  verdict,  the  jury  cannot 
discriminate  in  assessing  damages  against  joint  trespassers  accord- 
ing to  the  relative  enormity  of  the  actual  acts  of  each.*  A  gen- 
eral verdict  for  the  plaintiff  applies  to  all  defendants.*  All  the 
persons  engaged  in  trespass  need  not  be  joined ; '  and  of  those 
joined,  part  may  be  found  innocent,  and  part   guilty ;  *  and  of 

"whether  the  entry  was  authorized  or  Where   several   defendants  in  tres-  • 

not,  and  where  the  record  does  not  con-  pass  plead  one  plea,  and  a  joint  verdict 

tain  the  evidence,  a  verdict  for  plaintiff  and   damages  are  found    against  all, 

will  not  be  set  aside.     If  the  property  judgment    must    be  rendered    jointly 

was  in   the  peaceable    possession   of  against  all;  and  if  the  verdict  is  set 

plaintiff,  who  denied  defendants'  right  aside  as  to  part,  no  judgment  can  be 

of  seizure,  it  was  the  duty  of  the  latter  rendered  against  the  others.  Cunning- 

to  desist,  or,  if  their  entry  was  lawful,  ham  v.  Dyer,  2  T.  B.  Mon.  (Ky.)  50. 

but  their  subsequent  conduct  wrongful,  A  plea  of  justification,   for  several 

plaintiff  could   recover.    Concanan  v,  defendants,  in  an  action  of  trespass, 

Boynton,  76  Iowa  543.  must  be  sustained  as  to  the  whole  or 

A  court  of  equity  will  not  compel  an  none ;  a  part  cannot  be  convicted  and 

innocent  plaintiff,  whose  right   in  a  a  part  acquitted  under  it.    Gleason  v . 

passage  way  has  been  encroached  upon  Edmunds,  3  III.  448. 

by  the  building  of  a  wall  therein  to  his  In  trespass  against  joint  defendants,  it 

substantial  injury,  to  sell  the  right  at  a  is  error  to  render  separate  judgments 

valuation ;   but  will  compel  the  wrong-  against  two  defendants  found  guilty, 

doer  to  restore  the  premises,  as  nearly  Fields*!^.  Williams  (Ala.   1891),  3  So. 

as  may  be,  to  their  original  condition.  Rep.  808. 

and  to  pay  the  damages  sustained  by  In  trespass  ag^inst.two,  the  evidence 

the  plaintiff  pending  the  suit.    Tucker  authorized  exemplary  damages  against 

V.  Howard,  128  Mass.  361.  one;  the  other,  if  he  is  shown  to  have 

The  issue  on  the  vi  et  armis  in  tres-  acted  in  concert  with  him,  is  liable  to 

pass  is  only  a  matter  of  form,  and  in  the  same  extent     Hair  v.  Little,  28 

practice  nothing  is  ever  found  on  that  Ala.  236. 

issue.    Buntin  v,  Duchane,   i   Blackf.  Where  there  are  separate  verdicts, 

(Ind.)  56.  in  joint  trespass,  against  several  de- 

In  trespass  for  killing  a  slave,  if  the  fendants  for  one  entire  act,  the  plain- 
general  issue  is  proved,  and  the  tres-  tiff  can  have  but  one  judgment  against 
pass  is  proved,  the  jury  should  find  a  all,  and  must  elect  de  meiioribus  dam' 
verdict  for  the  plaintiff  for  nominal  nis.  Sodousky  t^.  McGee,  4  J.  J.  Marsh, 
damages  at  least.  Bradley  v,  Flewitt,  (Ky.)  267;  Livingstone  v.  Bishop,  i 
6  Rich.  (S.  Car.)  69.  '  Johns.  (N.  Y.)  290;  3  Am.  Dec.  330. 

In  trespass  for  cutting  timber  trees.  In  trespass  against  several  jointly, 
final  judgment  by  default  cannot  be  it  is  error  for  the  judge,  after  the  issue 
rendered  for  the  amount  of  the  penalty  is  made  up  and  a  jury  sworn,  to  order 
fixed  by  statute  in  Alabama;  it  not  be-  the  jury,  at  the  instance  of  the  plain- 
ing allowable  at  common  law,  and  not  tiff,  to  find  a  verdict  of  acquittal  as  to 
specially  authorized  by  the  statute,  one  of  the  defendants.  Gearheart  r. 
Byrne  v.  Haines,  Minor  (Ala.)  286.  Smallwood,  5  Mo.  452. 

A  verdict  of  "guilty"  and  damages  8.  Cane  v,   Watson,   Morr.   (Iowa) 

assessed,  in  an   action   of  trespass,  to  52;  Sutliff  v.  Gilbert,  8  Ohio  405. 

which  **  not  guilty  '*  and  pleas  of  justifi-  In  trespass  on  judgment  against  sev- 

cation  are  pleaded,  is  sufficient  as  to  all  eral  defendants,  if  one  is  arrested  on  a 

the   issues  offered.    Goyne  v.  Howell,  ca,  sa^  and  discharged  by  the  plaintiff. 

Minor  (Ala.)  62.            '  or  by  his  consent,  the  court  will  dis- 

1.  Jury  Oannot  Dlsorlmlnate  Against  charge  the  other  defendants  from  cus- 

Jolnt  TreapaMor. — Carney  v.  Reed,  xi  tody,  and  order  satisfaction  to  be  en- 

Ind.  417;  Layman  v,  Hendrix,  i  Ala.  tered  of  record,  upon  their  stipulation 

2x2  ;  Shultz  V.  Hunter,  a  Bro.wne  (Pa.)  to  bring  no  action  on  account  of  their 

233;  Duane  T/.  Mierkin,  2  Browne  (Pa.)  arrest    and  imprisonment.     Allen  v, 

238.     But  see  Byrne  v,  Riddell,  3  La.  Craig,  14  N.  J.  L.  102. 

Ann.  670;  May  v.  Bliss,  22  Vt.  477;  8.  MandlebaumT;.Russell,4Nev.55i. 

Crawford  v.  Morris,  5  Gratt.  ( Va.)  90.  4.  Part  May  Be  AoavltML— Gillersoa 

d82 


Tcrdiet  ud  Jndgmnt.                  TRESPASS.  Ai  to  Joint  TroopuMts. 

those  guilty,  it  is  allowable  by  statute  sometimes  to  assess  the 
damages  due  by  them  respectively.^  If  separate  verdicts  are  found, 

judgments  against  one  cannot  be  entered  against  another.^  There 
can  be  but  one  satisfaction.'  The  judgment  must  be  supported 
by  the  verdict.*  One  co-trespasser  may  be  a  competent  witness 
for  the  other.* 

V,  Small,  15  Me.  17;   Drake  v.  Barry-  ally  sued  two  or  more  joint  trespassers, 

more,  14  Johns.  (N.  Y.)  x66;   Black-  and   recovered  separate  judgments 

burn    V,   Baker,   7   Port.   (Ala.)   284;  against  them,  his  right  to  elect  de  me- 

Sheldon  v.  Kibbe,  3  Conn.  2x4;  8  Am.  liorhus  damnis  is  not  determined  until 

Dec.  176 ;  Lansing  v.  Montgomery,  2  he  sues  out  execution,  or  accepts  satis- 

Johns.  (N.  Y.)  382;  Owens  v,  Derby,  faction  of  one  of  the  judgments.     Sni- 

3  111.  26.  der  V,  Croy,  2  Johns.  (N.  Y.)  227;  Fields 

If  in  trespass  against  A,  B,  and  C,  v.  Law,  2  Root  (Conn.)  320. 

there  is  a  verdict  for  the  defendants,  4.  Judgment  Supported  by  Yerdiot. — 

which  is  rie^ht  as  to  C,  but  which  as  to  In  an  action  of  trespass  to  try  title,  the 

the  other  Is  unsupported  by  the  evi-  defendants  not  only  pleaded  not  guilty, 

dence,  a  new  trial  should  be  granted  but  asserted    title  in   themselves  and 

to  the  plaintiff  on  condition  that  he  prayed  relief  against  the  plaintiffs.  The 

enters  a  tioll  pros,  as  to  C.    Truell  v,  court  below  instructed  the  jury  as  to 

Wrink,  6  Blackf.  (Ind.)  249.  the  form  of  a  general  verdict  for  either 

1.  Henry  v,  Sennett,  3  B.  Mon.  (Ky.)  side,and  moreover  charged  them,  in  case 

311;   Beyersdorf  v.   Sump,  39  Minn,  the  plaintiffs  had  failed   to  make  out 

495 ;  Simpson  v.  Perry,  9  Ga.  508.  their  title  and  defendants  had  estab- 

In   trespass  against  several  defend-  lished  theirs,  to  return  as  their  verdict 

ants,  where    one    of    them    was   not  a  finding  **  for  the  defendants  on  their 

served  with  process,  and  on  trial  be-  plea  in   reconvention.**    The    verdict 

fore  a  justice  of  the  peace,  judgment  was  a  mere  general  finding  "  for  the 

was  rendered  against   those  who  had  defendants;"    but  the  court  not  only 

been  summoned,  and  upon  an  appeal  rendered  a  general  judgment  that  the 

taken  by  them  to  the  circuit  court,  judg-  plaintiffs  take  nothing,  but  decreed  title 

ment  was  rendered,  not  only  against  to  the  defendants,   and  canceled   the 

them,  but  also  against  the  defendant  plaintiffs*  claim  as  a  cloud,  etc.    It  was 

not  summoned,  it  was  held  that,  as  to  held  that-  the  judgment  was  not  sup- 

him,   the  judgment  was  a   nullity,  ported  by  the  verdict.  Johnson  r^  New - 

Prichard  v.  Campbell,  5  Ind.  494.  man,  35  Tex.  166. 

8.  Where  several  defendants  sever  6.  Go-Treipaiatr  aa  WltnoM. — A  co- 
in their  pleading^,  and  separate  ver-  trespasser  is  a  competent  witness  for  a 
diets  are  found  against  them,  if  the  defendant  in  trespass.  West  v.  Bolton, 
plaintiff  remits  damages  as  to  some  of  4  Vt.  5^8. 

the  defendants,  judgment  cannot  be  In  a  joint  action  of  trespass  against 

entered  up  against  them  for  damages  several  who  sever  in  their  defense,  they 

found  against  a  co-defendant.     Gold-  cannot  demand  separate  trials,  for  the 

ing  V.  Hall,  9  Port.  (Ala.)  169.  purpose  of  using  a  co-defendant  as  a 

In  an  action  of  trespass  against  sev-  witness.    Dougherty    v.    Dorsey,  4 

eral  defendants,  the  law  of  Neiv  yer-  Bibb  (Ky.)  207. 

sey  does  not  require  the  judge  to  allow  Whether  the  case  of  a  joint  defend- 

them  separate  trials,  or  to  direct  the  ant  in  trespass  shall  be  put  severally  to 

jury  to  assess  the  damages  severally  the  jury,  in  order  to  enable  him,  if  ac- 

against  each  defendant.  Allen  t;.  Craig,  quitted,  to  become  a  witness,  is  a  ques- 

13  N.  }.  L.  294.  tion   solely  in  the  discretion  of  the 

8.  But  One  Batisfaotloii. — When  two  judge  presiding  at  the  trial.    Dorrell  v, 

persons  jointly  commit  a  trespass,  the  Johnson,  17  Pick.  (Mass.)  263;  Sawyer 

injured  party  may  sue  them  severally;  v.  Merrill,  10  Pick.  (Mass.)  16. 

yet  he  can  have  but  one  satisfaction,  A  verdict  in  favor  of  the  defendant, 

and  when  separate  judgments  are  re-  in  an  action  against  one  of  two  joint 

-covered   he   must  elect  on  which   re-  trespassers,  which  would  be  conclusive 

covery  he  will  seek  it.    Blann  v,  Cro-  evidence  in  a  subsequent  action  against 

cheron,  20  Ala.  320.  him  by  the  same  plaintiff,  will  not  be 

When  the  injured  party  has  sever-  conclusive  in  an  action  by  such  plain- 
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Xm.  TBE8PA88T0  TxT  TiTiB — 1.  Vatuie  of  the  Action. — Trespass 
guare  clausum  /regit  was  not  at  common  law  an  action  to  try  titles, 

but  it  may  be  so  used  when  the  ownership  of  the  premises  is  in 
dispute.  In  some  states,  by  statute,  this  action  is  expressly 
allowed  for  the  purpose  of  trying  title.  * 

2.  Oronndi  of  the  Action. — To  sustain  the  action,  it  is  necessary 
to  prove  some  injury  or  trespass,  however  small,  damage  being 
the  gist  of  the  action.* 

tiff  against  the  co* trespasser.     Sprague  alleged  to  have  been  dedicated  to  the 

V,  Waite,  19  Pick.  (Mass.)  455.  use  of  the  inhabitants  as  streets,  and 

1.  Waterman  on  Trespass,  vol.  3,  f  which  have  been  inclosed  bj  per- 
il 40  e/^tf^.  In  7V«<75,  trespass  to  try  sons  claiming  under  the  supposed 
title  is  intended  to  serve  the  purposes  donor.  The  proper  remedy  for  ob- 
of  ejectment  elsewhere.  It  lies  against  structing  a  highway  is  by  indictment; 
a  railroad  company  asserting  a  claim  and  if  a  private  way  is  claimed,  the 
to  a  right  of  way ;  and  this,  although  action  should  have  been  case.  George- 
there  is  a  statutory  summary  mode  of  town  v.  Taylor,  i  Brev.  (S.  Car.)  129. 
condemning  lands  for  railroad  pur-  Under  the  federal  act  providing  thiat 
poses.  Hays  v,  Texas,  etc.,  R.  Co.,  62  the  form  and  modes  of  proceeding  in 
Tex.  397.  It  is  the  proper  action  in  suits  of  common  law  in  the  courts  of 
which  to  adjudicate  conflicting  claims  the  United  States,  shall  be  the  same  as 
to  land.  Thomson  v.  Locke,  66  Tex.  383.  those  used,  at  the  time  of  the  passage  of 

2.  Injury  Must  Be  Shown ;  When  tlie  the  act,  in  the  highest  courts  of  those 
Aotlon  Llei. — Cornneil  v,  Bickley,  i  states  respectivenr,  an  action  of  tres- 
McCord  (S.  Car.)  466;  Underwood  v,  pass  gu,  cL/r,^  with  notice  that  it  was 
Sims,  3  Bailey  (S.  Car.)  81.  An  ac-  brought  "as  well  to  try  titles  as  to  re- 
tion  of  trespass  to  try  title  may  be  sus-  cover  damages,"  may  be  maintained  in 
tained  by  showing  that  the  defendant  the  circuit  court  of  the  United  States^ 
was  a  trespasser  within  the  last  ten  in  Alabama,  to  recover  possession  of 
years  before  suit  brought.  Binda  v.  lands,  the  ^/a^ama  statute  having  sub- 
Benbow,  9  Rich.  (S.  Car.)  15.  stituted  that  form  of  action  for  eject- 

The  gist  of  the  action  of  trespass  to  ment.  Sears  v,  Eastbum,  10  How.  (U. 

try  title  and  recover  damages  is  the  S.)  187. 

injury  to  the  plaintiff's  possession.  The  The  validity  of  a  will  under  which 
value  of  the  use  and  occupation  is  to  the  defendants  claim  cannot  be  con- 
be  set  off  against  the  value  of  the  tested  in  an  action  of  trespass  to  try 
improvements  made  in  good  faith,  title  to  lands  devised;  a  direct  pro- 
The  petition  must  allege  that  they  ceeding  to  set  aside  the  will  is  neces- 
were  so  made;  the  rightful  owner  is  sary.  Acklin  v.  Paschal,  48  Tex.  147. 
entitled  to  those  made  without  his  Where  persons  in  possession  of  land 
consent.  Bonner  v.  Wiggins,  52  as  tenants  disown  the  relation,  and 
Tex.  125.  claim   adversely,  trespass  to  try  title 

To  sustain  an  action  of  trespass  to  will  lie  against  them.  Hall  v.  Hay- 
try  title  to  land,  some  injury,  however  wood,  77  Tex.  4* 

small,  must  be  proved.    A  bare  threat  Trespass  to  try  title  will  lie  for  the 

to  prevent  the  enjoyment  of  rights  in  owner  of  the  soil  of  a  road,  over  which 

land  is  a   sufficient  injury.   Massey    v.  the  defendant  has  a  right  of  way ;  but 

Trantham,  2  Bay  (S.  Car.)  421.  the  sheriff  can  only  give  possession 

But  in  Texas  it  is  not  necessary  to  subject  to  the  easement  or  servitude, 

prove  an  actual  trespass  by  the  defend-  Jerman   v.  Mathews,  2  Bailey   (S. 

ant  except  in  cases  where  there  is  no  Car.)  271. 

contest  as  to  the  title  but  only  as  to  the  Trespass  does  not  lie  to  contest,  not 

boundaries,  and  where  plaintiff,  having  the  defendant's  right  to  the  possession 

the  superior  title,  charges    defendant  of  land,  but  his  right  to  cultivate  it  in 

with  trespassing  on  his  land.    Viesca  the  particular  manner  he  has  adopted. 

V,  Wyche,  3  Woods  (U.  S.)  336.  Burnham  v.  Van  Gilder,  34  Mich.  2461 

Commissioners  of  streets,  appointed  The  possession  of  a  purchaser,  under 

under  an  act  of  the  legislature,  cannot  a  bond  for  title,  or  of  his  assignee  with 

maintain  trespass  to  try  title  for  lands  notice,  is  not  adverse  to  the  vendor, 
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3.  Title  to  Maintain. — One  in  possession  may  bring  trespass 
to  try  title  for  every  entry  on  his  land  by  another.*  The  action, 
therefore,  may  be  brought  by  one  who  does  not  have  the  legal 
title.*  To  entitle  the  plaintiff  to  recover,  even  against  a  naked 
p>ossessor,  he  must  show  that  he  is  the  absolute  owner  of  the  land 
in  controversy,  not  only  as' against  the  defendant,  but  as  against 
all  other  persons.*    The  plaintiff  must  recover  on  the  strength  of 

-who,   in   default  of    paTment  of   the  having  done  so;  that  his   report  was 

price,  may  recover  the  land  bj  action  confirmed ;  and  that  he  received  from 

of  trespass  to  try  title.  Keys  i*.  Mason,  the  purchaser  payment  of  the  purchase- 

44  Tex.  140.  money,  is  sufficient  to  show  an  equi- 

1.  Waterman  on  Trespass,  vol.  2,  §  table  title  in  the  purchaser  to  enable  him 
1 141;  Watson  V,  Hill,  i  Strobh.  (S.  to  sustain  the  action,  though  no  admin- 
Car.)  78.  Trespass  to  try  title  may  be  istrator's  deed  is  produced.  Butler  v. 
maintained  without  regard  to  who  has  Brown,  77  Tex.  342. 
actual  possession  of  the  land  in  dis-  A  sale  under  a  power  of  attorney  to 
pute.    Thomson  v,  Locke,  66  Tex.  383.  sell  the  county  claims  of  the  principal, 

A    record    of    probate  proceedings  ^  or  any  land  that  may  be  secured 

showed  a  valid  administration,  an  order  thereby,"  vests  such  equitable  rights  in 

to  sell  land  at  public  or  private  sale,  a  the  purchaser  as,  under  Paschal*8  Texas 

return  of  sale — not,  however,  showing  Dig.,  art.  5303,  will  enable  him  to  main- 

whether  public  or  private — and  an  or-  tain  trespass  to  try  title  against  a  tres- 

der  of  confirmation.    It  was  held  that  passer.    H  e  r  m  a'n  n  v,   Reynolds,   52 

the  title  prima  facie  vested  In  the  pur-  Tex.  391. 

chaser,  and  was  sufficient  to'enable  him  The  doctrine  that  one  whose  land 

to  maintain  trespass  to  try  title.  Erhart  has  been  conveyed  by  the  unauthorized 

V,  Bass,  54  Tex.  97.  act  of  an  agent  will  be  presumed,  from 

Prior  occupancy  will  enable  a  party  his  silence,  to  have  ratified  the  sale,  ap- 

to  maintain  an  action  of  trespass  to  plies  only  to  cases  in  which  the  owner               , 

try  title  against  a  wrongdoer  without  asserts  an  equitable  right,  and  has  no               I 

title.  Alexanderv.Gilliam,39Tex.  227.  application,  when,  in  trespass  to  try 

Bare  possession  is  sufficient  to  main-  title,  he  relies  on  his  legal  title.    Moss 

tain  an  action  of  trespass  to  try  title  v.  Berry,  53  Tex.  63a. 

against  a  mere  trespasser.    Caplen  v.  In  trespass  to  try  title,  the  defendant 

Drew,  54  Tex.  493.  cannot  show  in  defense  an  outstanding 

A  remainder-man  cannot,  before  the  equity,  unless  a  connection  thereof  with 

death  of  the  life  tenant,  maintain  tres-  himself  be  established.    Fitch  v,  Boyer, 

pass  to  try  title,  since  he  has  not  a  pos-  51  Tex.  336. 

sessonr  title.    Cooke  v,  Caswell,    81  S.  Hooper  v.  Hall,  35  Tex.  82 ;  Tally 

Tex.  &j%. '  V,  Thorn,  35  Tex.  ^27. 

Under    Paschal's    Texas    Dig.,  art.  The  assignee  of  a  bond   to  convey 

5303,  one  who,  as  pre -emptor,  has  pro-  land  can  recover  against  a  mere  tres- 

cured  and  filed  a  survey  of  vacant  land  passer,  though  the  purchase-money  re- 

on  which  he  has  settled,  may  maintain  cited  in  the  bond  as  its  consideration 

an  action  of  trespass  to  try  title.  Buford  has  not  been  paid,  where  it  appears 

V.  Gray,  51  Tex.  331.  that  the  note  given  therefor  has  been 

2.  By  One  Having  Equitable  Title. —  transferred  by  the  vendor,  and  cannot 
Duty  V,  Graham,  12  Tex.  427 ;  62  Am.  be  found.  Wright  v.  Dunn,  73  Tex. 
Dec.  534.  Not  b;^  mortgagee  against  293.  See  also  Goode  v.  Jasper,  71  Tex. 
mortgagor.  Martin  v.  Parker,  20  Tex.  48;  Clay  Co.  Land,  etc.,  Co.  v.  Wood, 
253.  Not  by  an  assignee  by  assignment  71  Tex.  460. 

not  under  seal.  Ansleyt/.  Nolan,  6  Port.  It  devolves  on  the  plaintiff  to  show 

(Ala.)   379;    Easterling    v.  Blythe,   7  title  in  himself,  and,  until  he  makes  a 

Tex.  210;  56  Am.  Dec.  45;  Miller  v.  prima  facie  csne^  the  defendant  is  not 

Alexander,  8  Tex.  36;  Martin  v.  Par-  required  to  offer  any  evidence  at  all. 

Iter,  26  Tex.  253.  Brown  v.  Roberts,  75  Tex.  103. 

Evidence  that  an  administrator  was  Defendant  is  not  estopped  to  show 

appointed  for  the   estate  of  a  former  better  title  than  common  origin,  from 

owner  of  the   land ;   that  he  was   or-  which  both  trace  title,  but  it  is  not  suf- 

dered  to  sell  the  land;  that  he  reported  ficient  merely   to  raise  a  doubt  as  to 
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his  own  title,  and  not  on  the  weakness  of  that  of  his  adversary.^ 
A  prima  facie  paper  title  is  sufficient,  if  the  defendant  fails  to 
prove  title.*  If  the  plaintiff  relies  on  an  adverse  title,  he  must 
show  that  the  full  statutory  time  has  run.'  Where  the  defendant 
shows  title,  then  the  plaintiff  must,  besides  a  prima  facie  case, 
prove  every  fact  necessary  to  show*  an  absolute  title.*  The 
premises  in  dispute  should  be  exactly  described.*  The  plaintiff 
need  not  go  back  of  the  source  from  which  he  and  the  defendant 
claim.* 

4.  Defenses. — Peaceable  possession  at  the  time  the  suit  was 
brought  is  a  sufficient  defense  unless  the  plaintiff  shows  a  title.^ 
The  defendant  cannot  show  paramount  title  in  another  to  defeat 
the  purchaser  of  his  own  title  at  a  sheriff's  sale,®  nor  may  he 

which  is  the  paramount  title.     Martin  ousting  him.      Badger   v.    Lyon,  7 

V,  Ranlett,  5  Rich.  ( S.  Car.)  541 ;  57  Ala.  564. 

Am.  Dec.  770;    Riddle  v.  BickerstafT,  In  an  action  of  trespass  to  try  title, 

50  Tex.  155.  the  plaintiff  showing  title  to  an  undi- 

1.  Plaintiff  ReooYera  on  Btrength  of  vided  interest  in  the  land,  may  recover 

HU  Own  Title. — Simpson  v.  McLemore,  as  against  a  defendant  who  is  a  mere 

8  Tex.  448 ;  Dalby  v.  Booth,  x6  Tex.  trespasser,  although  an  intervener 

563;  Kinney  v,   Vinson,  32  Tex.  136;  shows  title  to  the  remaining  interest 

Harlock  v.  Jackson,  i  Treadw.  Const.  Roosevelt  v.  Davis,  49  Tex.  463.  Com- 

(S.  Car.)  135;  Toomer  v,  Purkey,  Mill  pare  Guilford  v.  Love,  49  Tex.  715. 

(S.  Car.)  323;  12  Am.  Dec.  634;  Gam*  In  an  action  of  trespass  to  try  titles 

bling  V,  Prince,  2  Nott  &  M.  (S.  Car.)  the  petition  need  only  state  a  prima 

138;    Hughes   V,    Lane,  6  Tex.   289;  /iiciV  case  in  favor  of  the  plaintiff.    So 

Young  v.  Watson,  i  McMull.  (S.  Car.)  held,  where  claimants,  as  heirs  of  W. 

449;    Sims  V,   Randal,    i   Brev.    (S.  and  wife,  omitted  to  state  whether  W. 

Car.)  85.  died    testate,   or  what  estate  they 

Where  plaintiff  shows  a  regular  chain  claimed  in  the  land,  or  whether  W.  was 

of  title  running  back  to  the  common  ever    married.      Ufford   v.  Wells,  52 

source  of  both   titles,  and   defendant  Tex.  612. 

fails  to  connect  himself  with  the  com-  The  fact  that  plaintiffs  received  a 

mon  source,  judgment   should   be  for  certificate  for  the  land  in '  controversy 

plaintiff.    Tapp  v.  Corey,  64  Tex.  594.  is  sufficient  to  authorize  a  decree  in 

8.  Prima  Facie  Paper  Title  Sufficient,  their    favor,    in  the  absence  of  any 

— Montgomery  v,   Carlton,  56  Tex.  showing  that  they  had  parted  with  thie 

361.     In  an  action  of  trespass  to  try  title,  or  that  defendants  had  a  better 

title,   it  is  not  indispensable  that  the  title.      L  e  m  b  e  r  g  x\    Cabaniss,    75 

plaintiff  should  show  a  perfect  inde-  Tex.  228. 

feasible  estate  in  fee  simple,  to  author-  8.  Hood  v.  Palmer,  7  Rich.  (S. 

ize  a  recovery   against  one  who  can  Car.)  138. 

establish  no  legal  right  either  of  prop-  4.  Brown  v.  Roberts,  75  Tex.  103 ; 

erty  or  possession.    Lewis  v,  Goguette,  Leland  v,  Eckert,  81  Tex.  226. 

3  Stew.  &  P.  (Ala.)  184.  6.  Bohny  v.  Petty,  81  Tex.  524;  De- 

In  an  action  of  trespass  to  try  title  vine  r.  Keller,  73  Tex.  364 ;  Roche  v, 

by  a  purchaser  of  land  sold  on  execu-  Lovell,  74  Tex.  191. 

tion,  evidence  having  been  given  of  6.  Martin    v,   Ranlett,    5  Rich.  (S. 

possession  of  the  land  accompanied  by  Car.)  541 ;  57  Am.  Dec.  770. 

acts  of  ownership  by  the  defendant  in  7.  Linthicum  v.  March,  37  Tex.  349; 

execution,  prior  to  the  possession  of  Dalby  v.  Booth,  16  Tex.  563. 

the  defendant  in  trespass,  it  was  held,* on  In  trespass  to  recover  possession,  the 

error,  not  to  have  been  an  assumption  of  plaintiff  is  entitled  to  recover,  although 

a  fact,  for  the  court  to  charge  the  jury  the  defendant  is  in  possession  of  less 

that  the  possession  and  improvements  than  is  declared  for.  White  v,  Guirons, 

of  the  defendant   in  execution  vested  Minor  (Ala.)  331. 

in  him  such  a  legal  title  as  to  enable  '  8.  McElwee  v.   Beason,  2   Rich.  (S. 

him  to  maintain  trespass  against  one  Car.)  26;  Sumner  v.  Palmer,  10  Rich. 
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show  an  equitable,  title  as  against  a  legal  title ;  *  he  may  set  up 
any  claim,  the  effect  of  which  is  to  defeat  the  title  set  up  by 
plaintiffs.* 

6.  Parties. — The  action  should  be  brought  in  the  name  of  the 
real  parties,  and  against  the  party  in  possession.'  If  brought 
against  the  tenant,  the  real  owner  may  come  in  and  defend.* 
Those  having  similar  interests  in  same  property  may  bring  the 
action,*  but  one  tenant  in  common  cannot  against  a  co-tenant,* 
neither  can  those  having  separate  and  distinct  rights  of  action 
to  distinct  lands  join  in  one  action.''  Anyone  having  an  inter- 
est in  the  land  with  the  defendant,  can  be  made  a  party.*     A  state 

(S.  Car.)  38;  Hallett  v.  Eslava,  ^  Stew,  jured.     Evans    v.   Hinds,   2    Hill   (S. 

(Ala.)   115;  Jones  v,  Perkins,  i  Stew.  Car.)  527. 

(Ala.)  512.  5.  Wbo  Kay  Brlnir  the  Action. — The 

In  an  action  of  trespass  to  try  title,  widow  of  an  intestate   may  maintain 

a  defendant  who  denies  possession  and  an   action  of  trespass  to   try  title  to 

claims  title  by  a  sale  under  execution  lands  of  her  intestate,  without  joining 

against  the  plaintiff,  will  not  be  heard  her  co-heirs;  and  no  advantage  can  be 

to   object  to  the  validity  of  the  title  taken  of  her  suing  alone,  except   by 

prior  to  the  plaintiffs  possession.  Pear-  plea  in  abatement.    McFadden  v.  Ha- 

son  V,  Flanagan,  52  Tex.  266.  ley,  i  Brev.  (S.  Car.)  96. 

1.  William  v,  Robertson,  1  Brev.  (S.  A  purchaser  from  one  of  several  co- 
Car.)  20X.  But  see  Neill  v,  Keese,  5  heirs  may  maintain  trespass  to  try  title, 
Tex.  23;  51  Am.  Dec.  746;  Yellow  without  joining  the  other  co-heirs ;  at 
Pine  Lumber  Co.  v,  Carroll,  76  Tex.  least,  the  question  as  to  the  necessity 
135 ;  Lemberg  t'.  Cabaniss,  75Tex.228;  of  joining  them  cannot  be  raised  by 
Johnson  v.  Timmons,  50  Tex.  521 ;  plea  in  abatement.  Perry  v.  Walker, 
Koberson  v.  DuBose,  76  Tex.  i.  i  Brev.  (S.  Car.)  103. 

S.  Defonaes.  —  The  defendant  may  In  trespass  to  try  title  by  the  sole 

show  that  the  plaintiff  claims  under  heir  of  an  intestate,  the  administrator 

a   deed  obtained    by  fraud.    Price   v,  is  a  proper  party  plaintiff.    Cassidy  v, 

M'Gee,    i    Brev.   (S.   Car.)   373;   Mc-  Kluge,    73   Tex.    155;    Northcraft  v, 

Kamey  r.  Thorp,  61  Tex.  648.    He  may  Oliver,  74  Tex,  162. 

show  a  superior  title  in  a  third  party.  An  heir,  in  possession  of  land,  may, 

Hewitt  V,  Patrick,  26  Tex.  326;  Adams  without  administration,  maintain  tres- 

V.  House,  61  Tex.  639.     He  may  show  pass  for  injury  to  crops  growing  there- 

that  he  has  a  title  although  the  pur-  on.     Houston,  etc.,  R.  Co.  v,  Knapp, 

chase-money  has  not  been  paid.  Hew-  51  Tex.  569. 

itt  V,  Patrick,  26  Tex.   326;    Pope   x\  Under  the    Texas  probate   laws  of 

Clarke,  2  Strobh.  (S.  Car.)  361;   also  1876,  an  administrator,  suing  alone  as 

that  he  holds  title  by  notorious,  unmo-  such  may  maintain  an  action  of  trespass 

lested,  or  adverse  possession.     Mazyck  to  try  title  without  making  the  heirs 

t;.  Birt,  2  Brev.  (S.  Car.)  155;  Smoke  parties.    Boggess   v.  Brownson,   59 

v.  Smoke,  10  Rich.  (S.  Car.)  433.  Tex.  417;  Burdett  v.  Haley,  51  Tex. 

8.  ^onner  v,  Greenlee,  6  Ala.  411.  540;  Shannon  r.  Taylor,  16  Tex.  413. 

Trespass  may  lie  against  a  landlord  for  6.  A   tenant   in   common    cannot 

the  entry  of  a  tenant.     Binda  v,  Ben-  maintain  trespass  to  try  titles,  against 

bow,  II  Rich.  (S.  Car.)  24.  a  co-tenant,  without  showing  an  actual 

4.  Crosby   v.    Floyd,   2   Bailey   (S.  ouster.    Jones  v.  Perkins,   i    Stew. 

Car.)  116.  (Ala.)  512;  Foster  ^.  Foster,  2  Stew. 

In  South  Carolina^  in  an  action  of  (Ala.)  356. 

trespass  to  try  title,  the  landlord  may,  7.  Harris  v,  Preston,  10  Ark.  201. 

by  leave  of  the  court,  be  made  a  co-  8.  In   an   action   of  trespass  to   try 

defendant  with   his  tenant  to  defend  title,  instituted  against  a  mortgagor  in 

his  title;  but  the  court  has  no  author-  possession,  the  mortgagee,  if  entitled 

ity  to  dismiss  the  original  wrongdoer,  to  the  right  of  entry,  may  be  admitted 

and  substitute  a  stranger  in  his  stead,  as  a  party  defendant.     Noble  v.  Cole- 

without  the  consent  of  the  party  in-  man,  16  Ala.  77. 
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cannot  maintain  the  action,  for  it  is  a  rule  of  Ijiw  that  a  state  can- 
not be  disseised.* 

6.  Pleading— a.  The  Declaration. — ^The  declaration  must 
describe  the  land  with  particularity.^  It  should  set  it  out  by  abut- 
tals,*  but  reference  to  surveys  may  be  sufficient.*  Objections  to 
the  declaration  should  be  taken  advantage  of  before  plea,^  unless 
the  uncertainty  be  carried  into  the  verdict.®  It  will  be  presumed 
that  plaintiff  had  possession  at  the  time  of  the  commencement  of 
the  suit,  though  that  should  be  averred.^     The  declaration  is  in 

Although,  in  an  action  of  trespass  to  ages,"  is  sufficient.     James  v,  Talt,  8 

try  title,  the  plaintiff  is  not  required  Port.  (Ala.)  476. 

to    make  any  other  party  defendant  In  an  action  of  trespass  to  try  title 

than  the  one  claiming  and  holding  the  to  land,  the  follo'wing  is  a  sufficient 

land  sued  for ;  if,  by  amendment,  he  description  of  the  premises  sued  for, 

seeks  to  enforce  a  mortgage,  he  must  viz.:  '*  The  south   half  of  section   11, 

make  all  the  purchasers  irom  the  mort-  township  15,  range  9,  with  the  excep- 

sagor  after  the  mortage  parties  de-  tion  of  80  acres  at  the  west  end,  and  a 

^ndant,  so  as  to  adjust  the  equities  lot  donated  for  a  schoolhouse  in  Coosa 

between   them,  and  in  the  several  land  district.*'     Heifner  v.  Porter,  la 

tracts  claimed  by  each.   Miller  v.  Rog-  Ala.  470. 

ers,  49  Tex.  398.  8.  Broughton  v.  Broughton,  4  Rich. 

Where,  in  trespass  to  try  title,  de*  (S.  Car.)  491. 

fendaht  asks  that  his  vendor  be  made  4.  Croft  i;.   R  a  i  n  s,    10  Tex.   5aa 

a   party,  the  latter  should  be  served  Where  the  petition  in  trespass  to  try 

with  a  copy  of  the  defendant's  answer  title  first  describes  the  land  by  metes 

and  cross-bill.    Crain  v,   Wright,  60  and  bounds,  and  alleges  it  to  be  a  part 

Tex.  515.  of  M.  survey,  a  subsequent  allegation 

In  trespass  to  try  title,  where  the  that  the  controversy  is  whether  the 

pretended  real  owner  of  the  land  is  let  parcel  of  land  above  described  is  in 

in,  under  the  rule  of  court,  to  defend  the  G.  survey  or  the  M.  survey,  may 

the  title  of  the  defendant,  as  his  tenant,  be  treated  as  surplusage.     Boydston  v, 

and  where  the  tenant  himself  could  Sumpter,  78  Tex.  402;   Goldman  v, 

not,  under  the  proof,  dispute  or  resist  Douglass,  81  Tex.  648. 

the  plaintiff 's  title,  it  is  sufficient  to  5.  In   an   action  of  trespass    to  try 

entitle  the  plaintiff  to  a  verdict,  if  he  title  to  land,  a  demurrer  to  an  allega- 

shows  that  the  pretended   landlord  is  tion  in  the  complaint  claiming  title  by 

not   now  the  true  owner  of  the  land,  a  nuncupative  will  was  properly  sus- 

Goudelock  v.  Massey,   a   Strobh.   (S.  tained.  Furrh  v.  Winston,  66  Tex.  5ai. 

Car.)  187.  Averments    that    plaintiff   is  the 

1.  State  V,  Arledge,  i  Bailey  (S.  owner  in  fee  simple  of  certain  land, 
Car.)  551.  See  also  State  t\  Stark,  3  and  that  defendant  is  setting  up  a  pre- 
Brev.  (S.  Car.)  loi.  tended  claim  thereto,  authorize,  on 

2.  Declaration. — Sturdevant  v,  Mur-  general  demurrer,  the  intendment  that 
rell,  8  Port.  (Ala.)  317.  A  declaration  plaintiff  is  entitled  to  the  possession  of 
in  trespass  to  try  title,  describing  the  the  premises.  Rains  v.  Wheeler,  76 
land  as  *'  the  south  half  of  the  east  half  Tex.  390. 

of  the  southwest  quarter  section,"  etc.,  6.  Ware  v.  Bradford,  a  Ala.  676;  36 

is  sufficiently  certain  as  to  boundax^^and  Am.  Dec.  437.    Where  the  wrong  num- 

quantity.     Sawyer  v.  Fitts,  4  Stew.  &  ber  of  the  lot  was  cured  by  verdict, 

P.  (Ala.)  365.  see  Hanmer  v.  Eddins,  3  Stew.  (Ala.) 

A   declaration   for   trespass  qu.  cLy  19a. 

containing    no    averment    of  title  or  7.  Whiteside    v.  Branch    Bank,    10 

assertion    that    the  action    is    to    re-  Ala.  349.    In   trespass  to  try  title,  an 

cover  possession  or  try  titles,  may  be  allegation  that  the  plaintiff  was  in  pos- 

allowed.    Trash   v,   Johnson,  6   Fort,  session  on  the  first  of  January,  and  that 

(Ala.)  458.  the  defendant  entered  with  force  and 

In  trespass  to  try  title,  the  indorse-  arms  on   the  second,  was  held  to  be 

ment,  "  that  the  action  is  brought  as  a  sufficient  allegation  of  possession  at 

well  to  try  titles  as  to  recover  dam-  the  time  of  the  ouster.    Parker  v,  Hag- 
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form  of  trespass  qu.  cL  fr^  It  must  state  one  cause  of  action  * 
and  should  show  how  the  title  was  obtained.'  The  allegata  and 
probata  must  correspond.* 

b.  The  Plea  or  Answer. — The  defendant  may  make  a  full 
defense  under  the  plea  of  the  general  issue  ;  ^  but  if  he  claims  some 

defense  not  involved  in  a  denial  of  the  plaintiff 's  title,  he  must 
plead  it.^    The  defendant  may  deny  the  trespass,  and  so  admit  the 

gerty,  i  Ala.  632 ;  Rains  v,  Wheeler,  76  fense  available  under  the  plea  of  not 

Tex.  390.  guilty.    Refugio  v,  Byrne,  25  Tex.  193. 

1.  Carwile    f.    House,    6  Ala.  710;  In  trespass  to  try  title,  under  a  plea 

Wade  V.  Converse,  18  Tex.  233.  of  "  not  guilty,''  the  defendant  is  per- 

3.  In  a  suit  to  recover  possession  of  mitted  to  give  In  evidence,  special 
lands,  the  plaintiff  alleged  that  he  was  matter  of  defense.  Punderson  v.  Love, 
the  owner  in  fee  on  April  ist,  1 851, when  3  Tex.  60. 

he  was  ejected  by  the  defendant,  who  6.  AfflrmatiTe    RtfllAf.  —  Affirmative 

still  continued  in  possession.     He  then  relief  in  an  action  of  trespass  to  try 

charged  that  the  defendant,  on  or  about  title  cannot   be  granted  a  defendant 

the  same  day,  and  on  divers  other  days,  upon  the  plea  of  not  guilty.   St.  Louis, 

broke  and  entered  the  premises,  dug  up  etc.,  R.  Co.  v.  Prat  her,  75  Tex.  53. 

the. soil,  cut  and  carried  away  timber,  In  trespass  to  try  title  by  the  grantee 

and  converted  the  same  to  his  own  use;  of    a  purchaser  from   the  county   of 

wherefor  he  demanded  judgment  that .  school   lands  ag^nst  one  who  was  a 

the  defendant  be  removed  from  and  the  settler  thereon  at  the  time  of  the  sale 

plaintiff  restored  to  the  possession  of  by  the  county,  to  recover  possession  of 

the  premises,  and  that  he  recover  dam-  the  land,  the  settler  cannot  depend  on 

ages  for  the  use  and  for  the  injuries  so  a  plea  of  not  guilty.     He  must  plead 

done  thereto.     A  general  answer  was  specially  that  he  was  an  actiiai  settler 

put  in.    On  the  trial,  the  plaintiff,  on  when  the  lands  were  sold,  that  he  de- 

the  motion  of  the  defendant,  was  re-  sired  to  purchase,  and  must  offer  to 

quired  to  elect,  on  which  of  the  claims  purchase  on  the  terms  of  the  sale  by 

he  would  proceed.     It  was  held  that  no  the    county.     Per  ego   v.  White,   77 

injustice  was  done  by  this  decision,  be-  Tex.  196. 

cause  there  were  two  distinct  causes  of  Where  a  defendant,  in  an  action  of 

action  and  the  proof  necessary  to  sub-  trespass  to  try  title,  claimed  in  right 

tain   them  would   be  inconsistent  and  of  his  wife  as  heir,  and  also  as  tenant, 

incongruous.     Budd    v,   Bingham,    18  by  prescription  under  the  Statute  of 

Barb.  (N.  Y.)  494.  Limitations,  it  was  held  that  the  two 

8.  In  an  action  of  trespass  to  try  title,  pleas  were  not  inconsistent.     Smith  v. 

a  petition  which  states  that  the   land  De   La  Garza,  15   Tex.  150;  65  Am. 

was  purchased    by   plaintiff  from  the  Dec.  147. 

state,  and  alleges  Uiat  he  had  complied  In  an  action  of  trespass  to  try  title^ 

with  the  law  in  every  respect,  is  not  the  plaintiff  claiming  as  sole  heir  of  S., 

subject  to  the  general  demurrer,  al-  the  grantee  of    the   land    under  the 

though  it  is  defective,  in  that  it  fails  to  Mexican    government,   the  defendant 

state  specifically  how  plaintiff  obtained  answered,  claiming,  as  administratrix^ 

his   title,  and   to  show  with  sufficient  a  half  interest  in  the  land  by  donation 

particularity  that  the  requirements  of  of  S.,  made  in  good  faith  and  for  a  val- 

law  had  been  complied  with,  since  such  uable  consideration  to  T.,  her  intestate, 

defects  can  only  be  reached  by  special  in  1882,  and  pleaded  that  S.  cohabited 

exception.     Leigh  v.  DeGanahl  (Tex.  with  D^  the  plaintiff's  mother,  in  1818, 

1891),  16  S.  W.  Rep.  1037.  and  then   separated,  after  which  the 

4.  Turner  v.  Ferguson,  39  Tex.  505  ;  plaintiff  was  born,  and  S.  never  again 
Byler  v,  Johnson,  45  Tex.  509.  cohabited  with  D. ;  but  that  D.  after* 

5.  Ayres  v,  Duprey,  27  Tex.  593.  In  wards  cohabited  with  V.  and  N.  and 
trespass  to  try  title,  a  general  denial  others,  and  was  generally  profligate; 
puts  in  issue  the  plaintiff's  right  to  re-  that  S.  acquired  the  land  after  his  sep* 
cover.     Harlan  v,  Haynie,  9  Tex.  459.  aration    from   D.,  wherefor  the   land 

In  an  action  of  trespass  to  try  title,  was   subject  to  his  donation  in   1832. 

a  plea  of  the  Statute  of  Limitations  does  It  was  held  that  the  answer  was  insuffi- 

not  deprive  the  defendant  of  any  de-  cient ;  that  the  matters  pleaded  had  no 
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plaintiff's  title,*  or  he  may  deny  the  title,  or  he  may  admit  the 
trespass,  disclaiming  title  and  tendering  damages.'  If  he  desires 
to  claim  the  value  of  improvements  made,  this  must  be  set  up  in 
the  pleadings.' 

legal  significance  and  could  not  in  any  necessary  that  the  purchaser  show  a 

way  affect  the  rights  of  the  parties  in  complete  chain  of  title.     Thompson  v. 

the  suit.    Teal  v.  Sevier,  26  Tex.  516.  Jones  (Tex.  1889),  12  S.  W.  Rep.  77. 

In  actions  of  trespass  to  try  titles,  In  trespass  to  try  title,  a  verdict 
the  defendant  is  not  required  to  put  in  giving  to  each  defendant  the  same 
any  other  plea  than  that  of  not  guilty,  but  amount  for  improvements  made  is  un- 
if  he  wishes  to  assert  an  independent,  warranted,  where  a  certain  witness  tes- 
equitable  right,  not  involved  in  the  is-  tifies  that  the  improvements  of  the  re- 
sue  as  to  title  directly  in  controversy,  spective  defendants  were  of  different 
he  must  present  the  facts  by  proper  values,  and  the  court  finds  that  defend- 
averments,  and  bring  the  necessary  ants  proved  the  values  as  stated  by 
parties  before  the  court  to  enable  it  to  such  witness.  Johnson  v.  Schumacher, 
grant  the  relief  to  which  he  may  be  en-  72  Tex.  334. 

titled  ;  this  cannot  be  done  merely  by  Upon    the   issue  o  f  improvements 

the  answer  **  n  o  t  guilty."     Ayres   v,  made  in  good  faith,  it  was  not  error  to 

Duprey,  27  Tex.  593;  86  Am.  Dec.  657.  permit  defendants  to  show  that  they 

1.  McCarronv.O'Connell,  7Cal.  152.  were  ignorant  of  plaintiff's  existence, 

2.  Harlan  v,  Haynie,  9  Tex.  459.  and  of  her  claim  to  the  land.  Polk  v. 
On  defendant's  answer  by  disclaimer,  a  Chaison,  72  Tex.  500. 

judgment  of  recovery  for  plaintiff,  but  A  defendant  in  trespass  to  try  title, 

with  costs  to  defendant,  is  correct,  or  his  assignee,  making  improvements 

Tate  V,  Wyatt,  77  Tex.  492.  after  suit  brought,  does  so  at  the  risk 

The  establishment  of  a  boundary  line  of  losing  them  if  the  suit  is  decided 
of  the  plaintiff's  land  is  necessary  in  against  him.  This  is  so,  though  the 
every  action  of  trespass  to  try  title,  premises  have  been  sequestered  by 
where  he  establishes  his  claim  to  only  plaintiff,  and  subsequently  replevied 
part  of  the  land  sued  for,  and  is  an  is-  by  defendant.  Henderson  z\  Ownby, 
suable  fact  in  such  case  without  any  56  Tex.  647 ;  42  Am.  Rep.  691. 
special  pleading  for  that  purpose ;  but  The  operations  of  a^  statute  fixing 
where  by  pleading  to  the  action  for  the  the  rights,  with  reference  to  improve- 
entire  tract,  and  a  failure  to  disclaim  as  ments,  of  the  parties  to  an  action  of 
to  any  part,  the  defendants  set  up  in  trespass  to  try  title,  are  not  to  be  ex- 
law  a  claim  to  the  whole,  this  fact  is  tended  beyond  their  letter.  An  unao- 
not  in  issue  under  the  pleadings.  Kce-  thorized  attempt  to  award  damages  to 
nigheim  V.  Miles,  67  Tex.  113.  the  defendant  is  void.     Van   Valkel- 

8.  Rogers  v.  Bracken,  15  Tex.  564;  burg  v.  Ruby,  68  Tex.  139. 

Stephens  v.  Westwood,  25  Ala.  716.  In  trespass  to  try  title  by  the  widow 

ImproTemento. — Allowance  is  prop-  and  daughter  of  a  deceased  owner,  the 
eriy  made  for  improvements  by  defend-  jury  found  for  the  daughter  and  against 
ant  where  plaintiffs  have  for  more  than  the  widow.  They  also  found  the  value 
forty  years  failed  to  assert  their  title,  of  the  permanent  improvements  made 
and  it  does  not  appear  that  defendant  in  good  faith  to  be  $1 ,800,  and  of  de- 
knew  that  the  possession  of  the  one  fendants'  use  and  occupation  $1,500. 
from  whom  he  purchased  was  not  ad-  The  court  charged  the  daughter  with 
verse.    Boothe  v.  Best,  75  Tex.  568.  the  full  value  of  the  improvements, 

The  grantee  of  the  husband  under  an  and  gave  her  credit  for  the  w^bole  use 

invalid  power  of  attorney  from  the  wife,  and  occupation,   and  rendered    jodg- 

is   entitled   to  compensation   for  im-  ment  against  her  for  $300.     It  was  held 

provements,  where  the  husband,  as  exec-  that  though  error,  the  error  was  in  de- 

utor  of  the  wife,  with  power  to  sell  and  fen dant's  favor.    She  should  have  been 

invest  in  other  land,  retains  the  land  charged  with  only  two-thirds  of  the  im- 

given  in  exchange  during  the  minority  provements,  $1,200,  and  credited  with 

of  plaintiff.    Card  well  v.   Rogers,   76  two-thirds  of  the  use  and  occupation, 

Tex.  37.  $1,000;  and  the  judgment  against  her 

To  justify  a  charge  on  lands  for  im-  should  have  been  but  $200.    Nichols  f . 

provements  made  in  good  faith,  it  is  not  Nichols,  79  Tex.  332. 
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7.  Bvidenoe — a.  Admissibility. — The  admissibility  of  evidence 
in  trespass  to  try  title  is  governed  by  the  usual  rules  of  evidence. 

For  a  variety  of  cases  illustrating  what  may  be,  and  what  may  not 
be,  admitted  in  evidence,  see  note  i. 

1.  BvldMioe  Hold  AdmlMlble. —  Evi-  heirs  made  under  order  of  the  court, 

dence  has  been  held  admissible  in  the  though  inoperative  to  pass  title,  to  show 

foUowing  cases: — ^proceedings  in  bank-  the  claim  of  title  by  those  holding  under 

ruptcy  as  to  the  property  owned  by  a  it,  Bums  v.  Groff,  79  Tex.  236 ;  the  rec- 

bankrupt  at  the  time  of  bankruptcy,  ord  of  probate  proceedings,  where  land 

Herndon  v,  Davenport,  75  Tex.  462;  was  sold   in  an  action  involving  title 

Carothers  v,  Alexander,  74  Tex.  309 ;  to  the  land,  McCamant  v.  Roberts,  80 

notice  served  by  the  defendant  claiming  Tex.  310 ;  evidence  showing  the  calling 

title  and  rent,  Herbert  v,  Hanrick,  x6  of  a  certain  tract  before  the  papers 

Ala.  581 ;  testimony  of  executor  as  to  showing  a  tract  were  put  in,  Boydston 

the  purchase  of  land  at  a  sheriff's  sale  v.  Sumpter,  78  Tex.  402 ;  a  deed  of  par- 

in  an  action  between  the  devisees  and  titton  between  an  executor  and  one  of 

executor,  Bennett  v.  Kiber,  76  Tex.  385;  the  plaintiffs  when  the  defendants  claim 

transcript  of  the  probate  court  proceed-  under  a  different  source  of  title,  Snow 

ings  where  the  plaintiffs  claim  through  v,  Starr,  75  Tex.  411 ;  a  deed  executed 

an  administrator's  sale,  Snow  v,  Starr,  by  an  attorney  in  fact,  though  the  au- 

75  Tex.  411;  books  of  a  surveyor  show-  thority  of  the  attorney  is  not  shown, 

ing  that  application  to  purchase  has  where  it  is  the  common  source  of  title, 

been  made  to  him,  Taylor  v.  Burke,  66  Glover  v.  Thomas,  75  Tex.  506 ;   the 

Tex.  643;  a  deed  conveying  land  in  con-  duplicate  of    an    original    certificate, 

troversy  for  the  grantees  therein  named,  Ansaldua  v.   Schwing,  81    Tex.   198 ; 

Lindsay  v.  Hoke,  21  Ala.  542  ;  an  un-  Jobe  v,  OUre,  80  Tex.  185. 

conditional  certificate  issued  by  a  county  Where  a  decree  of  partition  between 

board  of  land  commissioners  in  an  ac-  heirs  of  one  under  whom  the  defendant 

tion  between  those  holding  under  such  claims,  is  in  evidence,  it  is  competent 

certificates  and  those  holding  under  a  to  prove  a  previous  parol  partition  cor- 

conditional  certificate,  Capp  v.  Terry,  75  responding  to  the  decree  of  partition. 

Tex.  391;  a  contract  showing  who  owned  Warren  v,  Fredericks,  76  Tex.  647. 

land  held  by  a  patent,  Roberson  9.  Du  Evidence  as  to  the  actions  or  decla- 

Bose,  76  Tex.  z ;  releases  executed  after  rations  of  a  tenant  well  in  possession 

the  suit  has  been  brought  for  the  purpose  are  incompetent  to  show  want  of  title 

of  curing  defects  in  the  deeds,  Ballard  v.  in  another.     Warren  v.  Fredericks,  76 

Carmichael  (Tex.  iS^l),  17  S.  W.  Rep.  Tex.  647. 

393 ;  an  authenticated  copy  of  the  judg-  Under  the  general  issue,  the  defend- 

ment  under  which  judgment  was  made,  ant  may  give  in  evidence  a  lease  from 

Stevelie  v,  Lowry,  2  Brev.  (S.  Car.)  135;  one,  under  whom  the  plaintiff  claimed, 

a  plat  made  from  a  survey  without  no-  executed  prior  to  the  conveyance  to  the 

tice  to  the  adverse  party  upon  the  ques-  plaintiff.  Anderson  v,  Harris,  i  Bailey 

tion  of  location  and  boundary  if  forti-  (S.  Car.)  315. 

fied  by  the  oath  of  the  surveyor,  Kee-  Bvidenoe  Held  Not  AdmlBalblo. — Evi- 
nan  v.  Keenan,  7  Rich.  (S.  Car.)  345 ;  a  dence  of  statements  in  regard  to  land 
deed  to  the  defendant  executed  a  few  by  one  in  possession,  while  negotiating 
days  before  trial  for  the  purpose  of  cur-  for  its  purchase,  where  the  person 
ing  a  defect  in  the  title.  Walker  v.  Em-  making  them  did  not  sustain  any  rela- 
«rson,  20  Tex.  706;  73  Am.  Dec.  207 ;  tion  to  the  plaintiff  which  would  make 
-evidence  showing  that  the  conveyance  the  declarations  binding  on  him.  War- 
was  a  mere  sham  to  defraud  creditors,  ren  v,  Fredericks,  76  Tex.  647 ;  Bul- 
Darst  V.  Trammell,  27  Tex.  129;  an  lock  v.  Wilson,  3  Port.  (Ala.)  338. 
•affidavit  made  before  the  commence-  The  sheriff's  return  to  the  execution 
ment  of  the  suit  that  he  did  not  rely  cannot  be  received  to  contradict  his 
upon  his  landlord's  title,  Powell  v.  Ha-  deed  bj*  showing  that  there  has  been  no 
ley,  28  Tex.  52;  a  patent  as  to  the  gen-  sale;  so  evidence  that  the  purchase- 
uineness  of  uie  certificate  on  which  it  money  has  not  been  paid  is  inadmissi- 
is  issued :  so  also  field  notes  to  proving  ble.  Hairston  v.  Hairston,  i  Brev.  (S. 
a  survey  made  under  the  certificate.  Car.)  305. 

Kimbro  v.  Hamilton,  28  Tex.  560;  a  A  bare  assertion  of  ownership,  unac- 

deed  of  a  foreign  guardian  of  minor  companied  by  long  possession.    Hern- 
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b.  Burden  of  Proof. — If  the  plaintiff  makes  out  ^prima  facie 
case,  the  burden  of  showing  title  is  then  on  the  defendant.* 

c.  Weight  and  Sufficiency  of  Testimony. — In  trespass  to 
try  title,  the  question  may  arise  as  to  the  value  of  conflicting  surveys, 

don  V.  Davenport,  75  Tex.  462;  Ben-  of  claims  of  all  certificates  presented 
nett  V.  Kiber,  76  Tex.  385.  to   him  bj  the  commissioner  of  the 
An  unacknowledged  instrument  ex-  general  land  office,  which  entry  showed 
ecuted  bj  an   administrator  after  the  its   issue   to   the   assignor.     Capp  v, 
close  of  administration  to  show  inten-  Terry,  75  Tex.  391. 
tion.    Utzfield  v.  Bodman,  76  Tex.  359.        In  trespass   to  try  title,  where  the 
Evidence  that  land  included  in  the  plaintiff  claims  under  a  patent  from  the 
plaintiff's    patent    under   which  he  United  States  government  to  himself 
claimed,  was  never  served  under  the  as  the  legal  vendee  of  an  Indian  re- 
patentee's  certificate,  but  that  the  sur-  servee  under  the  treaty  of  March  34th» 
veyor's  field  notes  were  made  under  an-  1832,  and  the  defendant  claims  under  an 
other  certificate  and  transferred  to  the  older  patent  from  the  government,  the 
patentee,  unaccompanied  by  proof  that  plaintiff  must  prove  the  location  of  the 
the  defendant's  location  was  anterior  Indian  reservee,  as  well  as  that  he  sue- 
to  the  patentee's  and  that    the  field  ceeded  to  the  rights  of  such  reservee. 
notes  were  not  made  upon  and  served  Stephens  v,  Westwood,  20  Ala.  275. 
under    a   certificate,    is    inadmissible.        In  an  action  to  try  titles  to  land,  it 
Styles  V.  Gray,  10  Tex.  503 ;  Barth  r.  appeared  that  the  plaintiff  had  posses- 
Green  (Tex.  1890),  15  S.  W.  Rep.  112 ;  sion  a  length  of  time  sufficient  to  raise 
Murrell  v,  Wright  (Tex.   1890),  15  S.  the  presumption  of  a  grant,  prior  to 
W.   Rep.   156;    Richardson  f.    Dallas  the  peaceable  possession  of  the  defend- 
(Tex.  1891),  16  S.  W.  Rep.  622;  Capp  v,  ant  for  a  shorter  period,  under  a  peace- 
Terry,  75  Tex.  391 ;  Smith  v,   Gillum,  able  entry.     It  was  held  that,  in  the  ab- 
80  Tex.  120.  sence  of  anv  paper  titie  held  by  either 
1.  Where  the  plaintiff  supports  his  party,  the  plaintiff  must  prevail.  Hallett 
title  by  a  g^nt  prima  facie  valid,  the  v,  Eslava,  3  Stew.  &  P.  (Ala.)  105. 
burden  of  proof  is  on  the  defendant  to        A  patent  issued  by  the  United  States 
show  that    the    instrument    is    valid,  for    land     originally    entered    by    the 
Smith  V.  Gillum,  80  Tex.  120.  patentee,  and  not  void  on  its  face,  can- 
In  trespass  to  try  title,  a  recital  in  a  not  be  collaterally  impeached,  in  an 
deed  to  the  plaintiff,  and  introduced  by  action  of  trespass  to  try  title,  by  the 
him  in  evidence,  that  the  title  con-  production  of  the  certincate  showing 
veyed    had    passed  through  certain  an  assignment  thereof  to  another  be- 
mesne  conveyances,  is  prima  facie  evi-  fore  the  issuing  of  the  patent.    Masters 
dence  against    a  defendant  claiming  v.  Eastis,  3  Port.  (Ala.)  368. 
title  from  a  common  source;  and  where        AdinlBaioiui. — Admissions  by  the  de- 
the  defendant  introduces  no  evidence  fendant,  the  party  in  possession,  that 
on  the  question  whether  either  of  the  rent  is  owing  are  such  admissions  of  the 
recited  conveyances  was  ever  made,  plaintiff's  title  as  puts  the  burden  on  the 
the  plaintiff  is  entitled  to  recover.  Bufk  defendant.    Samuels  v,  Findley,  7  Ala 
v.  Turner,  79  Tex.  276.  635;   Gourdin    v.    Davis,   2   Rich.  (S 

In  an  action  of  trespass  to  try  title,  Car.)  481 ;  45  Am.  Dec.  745. 
a  survey  under  a  valid  certificate  will        Varlanco. — Where   a    probated   will 

prevail  against  a  patent  granted  on  a  devised  a  tract  of  land  described  only 

subsequent  survey,  in  the  absence  of  by  giving  the  name  of  the  testator's 

any  proof  by  the  patentee  of  a  prior  grantor  and  the  place  where  his  deed 

location  under  his  survey.     Hollings-  was  recorded,  the  identity  of  the  land 

worth  V.  Holshausen,  25  Tex.  628.  devised  may  be  proved  by  a  certified 

The    evidence  of  an  unconditional  copy  of  the  will,  a  recorded  deed  from 

land  certificate  issued    b  y  a  county  the  grantor  named,  and   the  testimony 

board  of  land  commissioners  to  the  as-  of  a  witness  that  he  had  examined  the 

signee  of  a  conditional  certificate,  and  records  at  the  place  named,  and  found 

a  report  as  to  the  person  to  whom  the  no  other  deed  than  the  one  given  in 

certificate  was  issued,  cannot  be  over-  evidence.     Ikard  t;.  Thompson,  81  Tex. 

come  by  the  entry  in  the  register  re-  285;  Houston,  etc.,  R.  Co.  r.  Blagge,73 

quired  to  be  kept  by  the  commissioner  Tex.  24. 
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ivhich  is  usually  a  question  for  the  jury.*  The  weight  and  suffi- 
•ciency  of  the  evidence  in  the  particular  case  will  depend  on  the 
facts  of  that  case.* 

8.  Measure  of  Bamages. — The  damage,  in  trespass  to  try  title,  is 
not  measured  by  the  profits  acquired  by  the  defendant,  although 
the  plaintiff  may  be  entitled  to  such  profits,  as  well  as  to  the  rents 
and  improvements,  but  by  the  actual  damage  done.^ 

9.  The  Judgment  and  Its  Effeot. — The  judgment  carries  title,  but 
has  no  greater  effect  as  a  bar  to  a  subsequent  action  than  a  judg- 
ment in  ejectment.*  A  disclaimer  by  one  of  several  defendants, 
or  an  abandonment  of  the  suit  by  one  of  two  plaintiffs,  does  not 
effect  the  other  co-defendants  or  co-plaintiffs.* 

10.  Instructions. — The  instructions  given  by  the  court  must  con- 
form to  the  ordinary  rules  of  law.® 

1.  Conflicting  Snrroys. — A  league  of  for  the  detention  down  to  the  time  of 

land   granted   to  B.  was  located  in  a  trial.    Masters  t^.  Eastis,  3  Port.  (Ala.) 

survey  which  conflicted  with  a  prior  368. 

one.  The  plaintiff,  the  heir  of  B.,  in  Damages  to  the  value  of  the  mesne 
1839,  conveyed  to  S.  Texas  Special  profits  are  recoverable.  Avent  v.  Read, 
Laws  (1849-50),  ch.  135, authorized  S.  to  3  Port.  (Ala.)  480 ;  37  Am.  Dec.  663. 
raise  the  survey,  so  far  as  it  conflicted  Where  the  plainti£r  prevails,  he  is  en- 
-with  the  prior  grant,  and  directed  that  titled  to  the  rents  and  profits,  and  the 
3  land  certificate  issue  to  him  to  the  ex-  improvements  placed  on  the  land  by  de- 
tent of  the  conflict.  Texas  Special  Laws  fendant,  Evetts  v,  Tendick,  44  Tex.  570. 
(1856),  ch.  136,  authorized  the  heirs  of  B.  If  a  plaintiff,  in  trespass  to  try  title, 
to  raise  the  survey  and  directed  that  the  establishes  his  claim  to  the  land,  he  is 
•certificate  issue  to  them.  In  1857,  the  entitled  to  recover  rent  for  the  time  the 
plaintiffs  acknowledged  the  deed  made  defendant  has  been  in  possession  of  it. 
by  her  in  1839.  S.  then  held  the  certif-  A  new  trial  will  be  granted  if  the  jury 
icate  issued  under  the  act  of  1856,  and  find  only  nominal  damages.  Duff  v, 
it  was  located  on  the  land  in  contro-  Hutson,  2  Bailey  (S.  Car.)  215;  Johns 
versy,  and  a  patent  issued  to  his  grantee  v,  Hardin,  81  Tex.  37 ;  Shumake  v, 
in  1060.  The  plaintiff  asserted  no  claim  Nelms,  35  Ala.  136. 
4intil,  in  1887,  she  brought  this  suit  to  4.  Camp  v,  Forrest,  13  Ala.  114. 
recoverthe  land.  The  court  rejected  the  In  an  action  of  trespass  to  try  title,  a 
•deed  of  1839,  for  a  supposed  defect  in  the  verdict  finding  that  *'  the  land  belongs  to 
^lescription,  and  directed  a  verdict  for  the  plaintiff,"  will  be  held  sufficient,  on 
the  plaintiff.  It  was  held  that  the  charge  error,  under  the  liberal  rules  of  intend- 
Mras  erroneous,  in  that  it  did  not  submit  ment,  to  support  a  judgment  in  favor 
-to  the  jury  the  question  whether  the  of  plaintiff  for  damages  and  costs,  and 
.plaintiff  had  not  sold  the  certificate  to  the  award  of  a  writ  of  hab,  fa,  foss. 
S.  Gresham  V.  Chambers,  80  Tex.  544;  Stephens  v,  Westwood,  35  Ala.  716; 
Keyser  v.  Meusbach,  77  Tex.  64.  Scott  v.  Rhea,  5  Tex.  258. 

S.  Cases  illustrating  weight  and  suffi-  5.  Warnell  v,  Moore,  10  Tex.  335. 

ciency  of  the  testimony  are :  Rodriguez  A  discontinuance   or  abandonment 

V.  Hayne8,76Tex.  33;;  Howard  i^.  Mas-  of  a  suit  by  one  of  two  plaintiffs,  will 

terson,  77  Tex.  41 ;  Sebastian  v.  Mar-  not  preclude  a  recovery  by  the  other 

tin  Brown  Co.,  75  Tex.  391;  Crain  v,  plaintiff.    Beincourt  v.    Parker,   27 

Huntington,  81  Tex.  6x4;  Keller  v.  Hoi-  Tex.  558. 

lingsworth  (Tex.  1890),  15  S.  W.  Rep.  6.  Instructions:  Cases  Illastrating. — 

no;  James  r.  Tait,  8  Port.  (Ala.)  476.  Van   Sickle  z\   Catlett,  75  Tex.  404; 

8.  Measure  of  Damages. — In  trespass  Hickey  v.  Behrens,  75  Tex.  488:  Kirby 

to  try  title,  the  profits  acquired  by  the  v.  Estill,  75  Tex.  484 ;  Barron  r.  Henry 

^iefendant,  by  occupation  of  the  prem-  (Tex.  1890),  15  S.  W.  Rep.  331;  Parker 

ises,  are  not  the  measure  of  damages,  v.  Chancellor   (Tex.  1890),  15  S.   W. 

Bullock  V,  Wilson,  3  Port.  (Ala.)  338.  Rep.  157;  Ivey  v.  Williams  (Tex.  1890), 

In  u4/a^aina,  damages  are  recoverable  15  S.  W.  Rep.  168. 
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TBE8PA88  OH  THE  CASE.— (See  Assumpsit,  vol.  i,  p.  882; 
Deceit,  vol.  5,  p.  318;  Libel  and  Slander,  vol.  13,  p.  292; 
Mandate,  vol.  14,  p.  240;  Negligence,  vol.  16,  p.  386;  Plead- 
ing, vol.  18,  p.  467;  Seduction,  vol.  21,  p.  1009;  Torts,  vol.  26, 
p.  72 ;  Trespass,  vol.  26,  p.  568 ;  Trover.) 

I.  Definition,  694.  IV.  Pleading  and  Practice,  708. 

II.  Rise  of  the  Action,  695.  V.  Modem  Changes  and  Substitutes, 

III.  Where  it  Lies,  699.  709. 

L  BETDTlTloir. — The  term,  "  Trespass  on  the  Case,"  is  generally 
used  as  synonymous  and  convertible  with  "Action  on  the  Case,*' 
but  strictly  it  is  one  species,  and  presumably  the  earliest,  of  that 
form  of  action,  and  is  distinct  from,  though  analogous  to,  the  ac- 
tion on  the  case  in  the  nature  of  a  writ  of  deceit,  employed  in 
cases  of  fraud,  and  the  action  on  the  case  on  promises,  distinct- 
ively known  as  assumpsit.^ 

The  action  on  the  case  (also  called  simply  "  case  ")  is  a  common- 
law  form  of  action,  originally  including  causes  ex  contractu  as  well 
as  ex  delicto^  but  now  confined  to  the  latter,  which  is  employed 
where  the  right  to  sue  results  from  the  peculiar  circumstances  of 
the  case,  for  which  the  older  forms  of  action  give  no  remedy.* 

1.  a  wrong  inflicted  by  deceit  or  scription  Is  the  only  one  that  can  easily 
fraud  can  "  not  logicalljr  be  classed  as  a  be  given  of  what  are  denominated  ac- 
trespass,  save  in  the  sense  in  which  tions  of  trespass  on  the  case.  It  would, 
that  term  includes  every  wrong  for  I  believe,  be  impossible  to  recount  alf 
which  men  owe  reparation  or  forgive-  the  occasions  of  bringing  these  anoma* 
ness.  Near  as  the  action  of  trespass  on  lous  suits.  Every  civil  right  affecting 
the  case  came  to  contract  in  some  .  .  .  our  persons  or  our  property,  may  be 
instances,  the  lines  did  not  meet,  and  attacked  by  Injustice,  and  that  injustice 
the  source  of  action  on  the  case  on  may  again  be  multifariously  diversified 
promises,  or  assutnfsit^  must  therefore  in  acts  of  open  malice  or  secret  fraud." 
presumably  be  sought  in  another  off-  3  Wooddeson's  Lectures  167. 

shoot  from  the  Statute  of  Westminster  **  The  action  of  trespass  upon  the  case 

II.,  which,  though  prompted  by  the  de-  lies  where  a  party  sues  for  damages  for 

aire  to  afford  a  remedy  against  an  as-  any  wrong  or  cause  of  complaint  ta 

aignee  for  maintaining  a  nuisance,  was  which  covenant  or  trespass   will  not 

yet  broad  enough  to  include  numerous  apply.*'   Stephen  on  Pleading  (9th  Am. 

injuries  that  could  not  be  adequately  re-  ed.)  *I7. 

dressed  by  the  methods  in  common  use.  "This  action  of  trespass,  or  trans- 
Case  might  consequently  be  employed,  gression,  on  the  case,  is  a  universal 
not  only  to  supplement  trespass,  but  remedy,  g^ven  for  all  personal  wrongs 
the  common-law  writs  of  covenant  and  and  injuries  without  force ;  so  called 
deceit ;  or,  in  other  words,  as  a  remedy  because  the  plaintiff 's  whole  case  or 
for  injuries  growing  out  of  a  fraud  com-  cause  of  complaint  is  set  forth  at  length 
mitted  in  the  making  or  performance  of  in  the  original  writ.  For  though  is 
an  agreement,  or  resulting  consequen-  general  there  are  methods  prescribed, 
tially  from  its  non-fulfillment,  as  well  and  forms  of  actions  previously  set- 
as  those  occasioned  by  an  abuse  of  the  tied,  for  redressing  those  wrongs 
authority  which  it  conferred."  Hare  on  which  most  usually  occur,  and  iff 
Contracts  133.  which  the  very  act  itself  is  immedi- 

2.  '*  .  .  .  Personal  actions  arising  ately  prejudicial  or  injurious  to  the 
€x  delicto^  simply  from  tort  or  wrong,  plaintiff's  person  or  property,  as  bat- 
where  no  breach  of  any  contract  is  sug-  tery,  non-payment  of  debts,  detaining 
gested,  and  no  forcible  violence  imputed  one's  goods,  or  the  like ;  yet  where  any 
to  the  defendant.     This  negative  de-  special  consequential    damage  arisen 
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n.  BI8E  07  THE  AoTloir. — Under  the  early  common  law,  a  plain, 
tiff  whose  cause  of  action  resembled  one  for  which  a  form  of  orig- 
inal writ  was  provided  in  the  Register  of  Writs,*  but  to  whose 
case  no  writ  was  precisely  applicable,  was  allowed  to  bring  a  special 
action  on  his  own  case,  and  a  writ,  called  magistralium  brevet 
was  framed  accordingly ; '  but  the  framing  of  such  writs  in  consu 
milt  casu  was  first  enjoined  upon  the  clerks  in  chancery  as  a  duty 
by  the  Statute  of  Westminster  II.,*  which  was  apparently  intended 
merely  to  prevent  the  use  of  the  forms  of  action,  applicable  to 
the  various  kinds  of  wrong  then  recognized  by  the  law,  from  be- 
ing restricted  to  certain  classes  of  persons  only,  as  had  formerly 
been  done.'^  In  the  reigns  of  Edward  IL  and  Edward  III.,  this 
statute  began  to  be  relied  upon  as  authorizing,  either  directly 
or  by  analogy,  the  framing  of  writs  for  actions  based  upon  various 
private  wrongs  not  contemplated  by  the  forms  of  action  then  in 

which  could  not  be  foreseen  and  pro-  extenfiion  of  several  writs  to  cases  where 
vided  for  in  the  ordinary  course  of  the  circumstances  were  similar  to  those 
justice,  the  partjr  injured  is  allowed,  for  which  the  writs  were  framed,  but 
both  by  common  law  and  the  Statute  not  precisely  the  same;  and  then  fol- 
of  Westm.  II.,  ch.  24,  to  bring  a  special  lowed  this  general  clause :  ^'And  as 
action  on  his  own  case,  by  a  writ  often  as  it  shall  happen  in  the  chancery 
formed  according  to  the  peculiar  cir-  that  in  one  case  a  writ  is  found,  and  in 
cumstances  of  his  own  particular  griev-  a  like  case  (in  consimili  caj«),  falling 
ance.  For  wherever  the  common  law  under  the  same  right  and  needing  a 
gives  right  or  prohibits  an  Injury,  it  like  remedy,  it  is  not  found;  then  the 
also  gives  a  remedy  by  action;  and,  clerks  of  the  chanceir  shall  agree  in 
therefore,  wherever  a  new  injury  is  making  a  writ,  or  adjourn  the  corn- 
done,  a  new  method  of  remedy  must  be  plainant  to  the  next  Parliament,  and 
pursued.'*  3  BK  Com.  122.  write  the  case  in  which  they  could  not 

To  say  that  the  name  of  this  form  of  agree,  and  refer  it  to  the  Parliament, 
action  is  due  to  the  fact  that  the  whole  when  a  writ  shall  be  made  with  the  ad- 
case  is  set  forth  in  the  writ,  seems  vice  of  persons  learned  in  the  law;  lest 
slightly  inaccurate.  The  action  was  it  might  happen  that  the  king^s  court 
said  to  be  '*  on  the  case  *'  because  of  the  should  for  a  long  time  fail  in  adminis* 
peculiar  circumstances  of  each  case,  tering  justice  to  suitors."  See  2  Reeves' 
and  not  in  the ''methods  prescribed"  Hist.  Eng.  Law  (Finl.  ed.)  114. 
or  the  •*  forms  previously  settled,"  were  5.  While  the  object  of  the  general 
what  entitled  the  plaintiff  to  bring  an  clause  of  the  statute  was  undoubtedly 
action  of  this  character.  This  being  to  prevent  a  failure  of  justice  through 
so,  the  whole  case  was  necessarily  *'  set  a  narrow  application  of  the  old  prec- 
forth  at  length  in  the'  original  writ,"  in  edents,  its  passage  was  probably  not 
order  to  show  why  the  action  must  be  intended  to  so  enlarge  the  scope  of  the 
brought  in  this  form  rather  than  in  one  writ  of  trespass  or  any  other  writ,  prac- 
of  those  '*  previously  settled,"  but  it  is  tically  to  create  a  new  form  of  action 
the  character  of  this  form  of  action  applicable  to  all  cases  of  private  wrong 
which  gave  it  its  name,  rather  than  the  where  a  remedy  could  not  be  had  under 
mere  fact  that  the  whole  case  appeared  the  forms  previously  in  use.  This  is 
on  the  writ.  shown  by  the  fact  that  the  very  next 

1.  See  Writs.  chapter  of    the   statute  extended  the 

S.  A  magisterial  writ,  t.  e.,  a  writ  writ  of   novel  disseisin  to  estovers  of 

framed  by   the  masters   or    principal  woods,  toll,  tronage,  passage,  pontage, 

clerks  of  the  chancery.    Bract.  4x3  b;  etc.,  to  be  taken  in  places  certain,  the 

Crabb's  Hist.  Eng.  Law  ( Am.  ed.)  547-8.  custody  of  parks,  woods,  forests,  etc., 

S.  I  Chitty's  Pleading(i6th  Am.  ed.)  common  of  turbary,  piscary,  whether 

107;  2  Reeves'  Hist.  Eng.  Law  (Finl.  appendant  to  freeholds  or  not;  and  aUo 

ed.)  1 14.  that  it  should  issue  against  the  feoffee  of 

4.  13  Edw.  I.,  St.  I.  The  twenty- fourth  a  tenant  for  years  or  in  ward.    Had 

chapter  of  this  statute  provided  for  the  these  cases  been  considered  to  be  in 
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use,  which  were  framed  for  certain  well^iefined  classes  of  action 
only.*  The  actions  for  which  writs  of  trespass  were  framed,  "ac- 
cording to  the  case/'  were  at  first  regarded  as  a  species  of  actions 
of  trespass,*  but  came  in  the  course  of  time  to  be  recognized  as 
distinct  from  them,  and  were  therefore  known,  by  Henry  IV/s 

consitnili  casu,  there  would  have  been  for  failure  to  take  care  of  a  guesfs 

no  need  of  providing    for  them  spe-  property,  so  that  it  was  stolen  from  his 

cially.     What  was  meant  by  a  writ  in  room  during  his  absence,  whereupon 

consimili  casu  was,  for  instance,  a  writ  the  plaintiff  was  granted  a  writ  upon 

of  entry  to  a  reversioner  when  a  tenant  the  whole   matter  **  according  to  his 

by  the  curtesy  had  aliened  in  fee,  the  case." 

.statute  of  Gloucester  granting  such  a  Again,  in  Y.  B.  46  Edw. III.  19,  tres- 

.  writ  only  in  cases  of  alienation  by  a  pass  was  brought  against  a  smith  for 

tenant  in  dower.  driving  a  nail  into  the  foot  of  a  horse, 

1.  For  some  time  this  general  clause  and  it  was  urged  that  the  writ  should 
of  the  Statute  of  Westm.  II.,  seems  to  state  that  he  had  done  this  viet  armis^ 
have  been  strictly  construed,  but  the  or  maliciously,  and  against  the  peace, 
practical  necessity  of  obtaining  reme-  there  being  no  allegation  that  he  had 
dies  for  wrongs,  which  were  none  the  been  employed  to  shoe  the  horse ;  but 
less  actual  because  Parliament  had  not  it  was  held  that  no  such  allegation  was 
concerned  itself  with  them,  led  at  necessary,  the  writ  being  **  according 
length  to  the  adoption  of  the  writ  of  to  his  case."  The  peculiarity  of  this 
trespass,  under  the  alleged  authority  of  decision,  as  observed  by  a  modem  writ- 
this  general  clause  to  every  man's  own  er,  is  that,  **  The  pleader  did  not  aver 
case,  and  not  merely  to  cases  of  un-  malice,  negligence,  or  contract,  and  re- 
doubted trespass  which  chanced  to  be  lied  on  the  single  ground  that,  as  the 
under  circumstances  not  precisely  pro-  defendant's  conduct  was  injurious  and 
vided  for  by  existing  forms  of  writs,  a  cause  of  loss,  he  was  liable  in  dam* 
This  extension  of  the  operation  of  the  ages,  unless  he  had  a  defense  or  justi- 
statute  was  a  matter  of  practical  neces-  fication ;  and  this  view  was  sustained 
sity,  and  was  warranted  by  the  funda-  by  the  court,"  although  "  The  failure 
mental  maxim,  Ubi  jus  ibi  remedium,  to  set  forth  how  the  defendant  obtained 
See  Brown's  Legal  Maxims  (7th  Am.  possession  of  the  horse,  and  that  he 
ed.)  191.  acted  with  the  plaintiff's  consent,  gave 

An  early  instance  of  this  new  de-  color  to  the  argument  that  for  all  that 

velopment  of  the  law  occurred  in  the  appeared  the  injury  was  forcible,  and 

twenty-second  year  of    Edward    III.  the  action  should  have  been  trespass  rt 

(22  Ass.  41).    An  action  was  brought  etarmis^^  Hare  on  Contracts  135. 

against  a  man  who    had  undertaken  A  somewhat  similar  action  ( Y.  B. 

to  ferry  the  plaintiff's   horse  safely  48  Edw.  III.  15)  was  brought  against  a 

and    well    across    the    Humber,  but  surgeon  who  had  undertaken  to  cure 

had  so  overloaded  his  boat  with  other  the  plaintiff's  hand,  but  had  made  it 

horses,  that  the  plaintiff's  horse  per-  worse  instead  of  better;  and  because 

ished,  h  tort  et  h   damages^  etc.      It  the  writ  did  not  allege  that  the  wrong 

was  objected  that  the  defendant  had  was  inflicted  vi  et  armis,  or  against  the 

committed    no  tort,  and  that  if    the  peace,  it  was  held  not  to  be  strictly  an 

plaintiff  had  any  remedy  at  all,  it  was  action  of  trespass,  though  of  the  same 

in  covenant,  that  being  the  only  form  general  nature. 

of  action  then  in  use,  for  breach  of  2.  The  earliest  cases  (see  last  note) 
contract;  but  the  court  said  that  the  were  founded  either  on  a  malfeasance 
defendant  had  committed  a  trespass  in  or  on  such  a  neglect  as  might  be  con- 
overloading  the  boat,  and  that  the  sidered  equivalent  to  a  malfeasance, 
action  would  lie  for  the  loss  of  the  and  hence  the  requisite  writ  was  re- 
horse  by  reason  of  this  trespass.  From  girded  as  a  special  writ  of  trespass, 
this  time  on,  the  application  of  a  writ  rather  than  as  a  new  species  of  writ 
of  trespass  to  any  case  of  negligence,  There  was  at  first  considerable  uncer- 
or  other  breach  of  dujfy,  became  more  tainty  as  to  when  a  general  writ  of 
and  more  frequent  Thus,  in  Y.  B.  42  trespass  was  the  proper  remedy,  and 
Edw.  III.  13,  trespass  was  brought  when  a  special  writ  on  the  case,  and 
Against  an  inn-keeper  and  his  servant  also  when  such  special  writ  should  be 
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reign,  as  actions  of  trespass  upon  the  case,*  or  simply,  actions  on 
the  case,  which  term  was  also  used  to  include  actions  where  the 
writ  was  more  in  the  nature  of  a  writ  of  deceit.* 

The  action  upon  the  case  was  by  degrees  adapted  to  almost  all 
private  wrongs,  where  the  common  law  provided  no  remedy,  or 
none  that  was  practically  adequate,*  including  the  breach  of  con- 
tracts not  under  seal  (to  which,  therefore,  the  writ  of  covenant 
did  not  apply),*  and  at  length  even  to  cases  where  the  breach  of 
contract  consisted  in  non-performance  only,*  as  well  as  to  cases 

laid  vi  ^/ arm/5,  and  when  not.    Thus,  8.  Theoretically  the  scope  of  trespass 

it  was  held  that  where  a  miller,  who  on    the  case   might  have  been   even 

ought  to  have  made  no  charge,  took  greater  than  it  was.   Thus  Blackstone, 

toll  for  grinding  corn,  the  writ  should  citing'  the  remarks  of  Fairfax,  J.,  in  Y. 

be  general,  and  not  a  special  writ  on  B.  21  Edw.  IV.  23,  sajrs:  **  Which  pro- 

the  case,  although  it  was  argued  that  vision   [of  Stat.   Westm.   II.],  with  a 

if  the  plaintitr  had  sustained  an  injury,  little  accuracy   in   the  clerks    of   the 

he  was  entitled  to  a  remedy  applicable  chancery,  ancl  a  little  liberality  in  the 

to  his  case.     Y.  B.  41  Edw.  III.  24.     It  judges,  by  extending  rather  than  nar- 

is  observed  by  Reeves  that  the  great  rowing  the  remedial  effects  of  the  writ, 

motive  for  inserting  vi  et  armis  was  might    have  effectually  answered   all 

that  the  plaintiff  could  have  a  capias^  the  purposes  of  a  court  of  equity,  ex- 

whereas  otherwise  he  could  only  have  cept  that  of  obtaining  a  discovery  by 

a  </f>/rf»^(rr J,  and  the  defendant  might  the  oath  of  the  defendant."    3    Bl. 

wage  his  law.     Hence  in  many  early  Com.  51. 

cases  special  writs  were  laid  7;i  «/ ar//ii>.  As  a  modern  writer  says:  ''It  was 
Later  on,  however,  the  process  was  never  admitted  that  the  virtue  of  the 
made  the  same  as  in  an  action  of  debt,  statute  [of  Westm  II.]  had  been  ex- 
See  2  Reeves' Hist.  Eng.  Law  (Finl.  hausted,  and  it  was  probably  rather  the 
ed. )  397,  508 ;  3  Id.  182.  timidity  of  pleaders  than  the  unwilling- 

1.  The  distinction  was  that  trespass  ness  of  the  judges  that  prevented  the 
always  involved  violence,  being  stated  development  from  being  even  greater 
in  the  writ  to  be  vi  et  armis^  whereas  than  it  was.  It  may  be  asked  in  this 
no  such  allegation  property  appeared  connection,  why  some  form  of  action 
in  a  writ  of  trespass  on  the  case,  on  the  case  was  not  devised  to  com- 
at  least  as  regards  the  immediate  cause  pete  with  the  jurisdiction  of  the  court 
of  action.  The  ultimate  c  a  u  s  e  of  of  chancery  in  enforcing  trusts.  An 
action,  or  causa  causans,  might  in-  action  on  the  case  analogous  to  the 
deed  indicate  force,  and  be  properly  action  of  account,  if  not  the  action  of 
laid  vi  et  armis.  Thus  in  Y.  B.  12  account  itself,  might  well  have  been 
Hen.  IV.  3,  an  action  on  the  case  was  held  to  lie  against  a  feoffee  to  use  at 
brought  for  the  flooding  of  land  by  the  the  suit  of  the  cestuis  que  use.  Probably 
stopping  of  a  sewer.  Here  the  dam-  the  reason  is  to  be  sought  in  the  inad- 
age  which  made  itself  felt,  the  flood-  equacy  of  the  common-law  remedies, 
ing,  was  the  proper  subject  of  an  action  which  no  expansion  of  pleading  could 
on  the  case,  but  it  resulted  from  the  have  got  over.  The  theory  of  equit- 
xnore  remote  malfeasance,  the  stop-  able  rights,  wholly  outside  the  com- 
ping  of  the  sewer,  which  was  regarded  mon  law  and  its  process,  and  inhabit- 
as  a  trespass  vi  et  armis.  2  Reeves*  ing  a  region  of  mysteries  unlawful  for 
Hist.  Eng.  Law  (Finl.  ed.)  508.  a  common  lawyer  to  meddle  with,  was 

2.  E,  g.y  against  a  sheriff  for  a  false  not  the  cause,  but  the  consequence,  of 
return  of  summons  (26  Ass.  48),  or  for  the  court  of  chancery's  final  triumph." 
•directing  the  wrong  officer  to  sum-  Pollock  on  Torts  430.  See  also  2 
mons  a  panel,  so  that  it  was  quashed  Reeves'  Hist.  Eng.  Law  (Finl.  ed.)6o5. 
(38  Ass.  13).  Actions  upon  the  case  4.  See  Assumpsit,  vol.  i, p.  882. 
for  slander,  formerly  a  matter  of  spirit-  5.  In  Y.  B.  14  Hen.  VII.  18,  pi.  58^ 
ual  cognizance  (38  Ass.  29),  and  sell-  the  purchaser  of  land  sued  his  vendor 
ing  stolen  cattle  upon  a  false  repre-  in  case  for  breach  of  a  contract  that  a 
sentation  of  ownership  (42  Ass.  8),  third  person  should  execute  a  release. 
ivere  also  allowed.  2  Reeves'  Hist.  It  was  objected  that  the  case  was  one  of 
£ng.  Law  (Finl.  ed.)  395.  non -performance  merely,  and  that  if 
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of  the  negligent  performance  of  a  gratuitous  undertaking,*  and 
cases  of  the  conversion  of  personal  property  to  the  use  of  another 

the  contract  was  by  deed,  the  action  fendant  promised  to  give,  but  the  value 

should  be  covenant,  but  otherwise  no  of  that  which  the  plaintiff  had  parted 

action  laj.    This   was  denied  by  the  with  in  reliance  on  the  promise.    The 

court,  "  apparently  because  the  griev-  former    is,  however,  necessarily    per- 

ance  was  not  so  nauch  the  non-fulfill-  suasive  evidence  of  the  latter,  and  the 

ment  of  the  covenant,  as  that  the  plain-  prima  fades  soon  became  conclusive, 

tiff  had  been  induced  to  make  the  pur-  .    .     .     Such  was  the  origin  of  the 

chase  by  an  undertaking  which  the  action  on  the  case  on  promises,  now 

defendant  had  failed  to  keep.*'     Hare  commonly  known  as  the  action  of  as- 

on  Contracts  133.  sutnpsit.  It  had  its  source  in  the  conceit 

Similarly,  in  Y.  B.  3  Hen.  VII.  of  some  one  who,  after  inducing  the 
13,  an  action  on  the  case  was  held  plaintiff  to  act  by  promise  of  reward 
maintainable  against  one  who,  for  a  refused  to  fulfill  it  on  the  plea  that  it  was 
consideration,  had  undertaken  to  pro-  not  authenticated  by  a  seal.  Under 
cure  a  lease  for  the  plaintiff,  but  pro-  these  circumstances,  it  was  obviously 
cured  it  for  himself,  and  in  Y.  B.  14  equitable  that  he  should  make  compen- 
Hen.  VIII.  25,  it  was  held  maintain-  sation  for  the  loss  occasioned  by  his 
able  against  tlie  executors  of  one  who  breach  of  faith.  The  right  grew  out  of 
had  agreed  by  parol  to  pay  for  goods,  the  consideration,  not  the  promise,  and 
if  the  purchaser  did  not,  the  goods  be-  the  latter  was  material  only  as  the 
in^  furnished  in  reliance  on  me  prom-  means  by  which  the  plaintiff  had  been 
ise.  The  reasons  were :  first,  that  there  induced  to  render  his  goods  or  services, 
was  no  other  remedy  at  law ;  and  sec-  As  time  wore  on,  this  view  yielded  to 
ondly,  because  the  plaintiff  had  de-  a  more  liberal  interpretation,  ai.d  the 
livered  the  goods  on  the  promise  of  action  was  regarded  as  being  what  it 
the  testator,  and  as  there  were  sufficient  really  is,  ex  contractu.*^  Hare  on  Con- 
assets,  the  testator's  soul  should  not  be  tracts  134. 

put  in  jeopardy  by  the  prejudice  his        1.  The  leading  case  is   Coggs  v, 

promise   had     done    the  plaintiff.    3  Bernard,  2  Ld.  Raym.  909;   i   Smith 

Reeves'  Hist.   Eng.  Law  (Finl.  ed.),  Lead.  Cas.  (9th  ed.)  354.    The  plain- 

182,  403.  tiff  declared,  in  an  action  on  the  case» 

Judge  flare  thus  reviews  the  author-  that  the  defendant  had  undertaken  to 
ities :  "  The  efficient  cause  of  action  take  up  several  casks  of  brandy  safely 
.  .  .  was  not  the  promise,  but  what  from  a  certain  cellar,  and  lay  them 
had  been  done  in  the  belief  that  it  down  safely  elsewhere,  but  did  this  so 
would  be  performed.  From  this  point  negligently  that  one  of  the  casks 
the  transition  was  easy  to  holding  that  staved,  and  the  brandy  lost.  After 
compensation  was  due  whenever  the  a  verdict  for  the  plaintiff  on  the  gen- 
plaintiff  was  misled  by  an  undertaking,  eral  issue,  it  was  moved  in  arrest  of 
made  with  a  view  of  inducing  him  to  act,  judgment  that  it  was  not  alleged  that 
and  broken  after  he  had  complied  with  the  defendant  was  a  common  porter, 
its  terms.  The  declaration,  as  finally  nor  that  he  was  to  be  paid.  Lord  Holt, 
reduced  to  form  and  method,  averred  indelivering  judgment,  held  that  while 
that  the  defendant  promised  to  do  or  the  defendant  could  not  have  been  re- 
render  something  in  consideration  of  an  quired  to  move  the  brandies,  yet  that 
act  to  be  done  or  payment  made  by  the  having  begun  to  do  so,  the  task  be- 
plaintiff;  that  the  plaintiff,  confiding  in  cume  a  trust,  and  he  was  liable  for  any 
the  promise,  did  as  he  was  desired;  but  loss  by  his  default.  When  the  bailee 
the  defendant,  fraudulently  intending  to  promises  to  use  due  care,  '*  neglect  is  a 
deceive  and  injure  the  plaintiff,  did  not,  deceit  to  the  bailor.  For  when  he  in- 
nor  would  keep  his  promise.  The  action  trusts  the  bailee,  upon  his  undertaking 
was  not  founded  in  contract,  but  in  to  be  careful,  he  had  put  a  fraud  upon 
tort.  It  did  not  rely  on  the  promise  as  the  plaintiff  by  being  negligent,  his 
obligatory,  but  on  the  deceit,  through  pretense  of  care  being  the  persuasion 
which  the  injured  party  had  been  de-  that  induced  the  plaintiff  to  trust  him. 
prived  of  his  time  or  property  without  And  a  breach  of  a  trust  undertaken 
compensation ;  and  the  measure  of  voluntarily  will  be  a  good  ground  for 
damages  seems,  in  the  first  instance,  at  an  action."  See  further,  as  to  this^ 
least,  to  have  been  not  what  the  de-  Mandate,  vol.  14,  p.  243. 
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than  the  owner.*  In  time,  all  cases  founded  upon  a  breach  of  the 
express  or  implied  promise  involved  in  a  contract,  rather  than 
upon  a  violation  of  some  trust  reposed  in  the  defendant,  or  some 
duty  owed  by  him,  were  classed  by  themselves  as  actions  of  as- 
sumpsit,^ and  the  action  on  the  case  was  regarded  as  an  action 
purely  ex  delicto,  A  similar  differentiation  occurred  in  the  case 
of  those  actions  for  the  recovery  of  chattels,  known  as  actions  of 
trover.* 

in.  Whsbe  It  Lies. — An  action  on  the  case^  (to  use  the  broader 
term)  lies  in  general  where  by  anyone's  act  a  legal  injury  is  suf- 
fered, for  which  the  common  law  has  provided  no  other  adequate 
remedy.^  Thus,  as  the  application  of  the  action  of  trespass  is 
limited  to  injuries  directly  inflicted  by  acts  of  force,*  that  of  the 
action  of  covenant  to  the  breach  of  a  contract  under  seal,^  and 
that  of  the  now  obsolete  writ  of  deceit  to  injuries  due  to  forgery 
or  other  unlawful  use  of  a  person's  name,*  actions  on  the  case  lie 
for  consequential  injuries*  to  persons,  property,  or  rights,  whether 

1.  Reeves'   Hist.    Eng.  Law   (Finl.  ciple  to  any  case  which  may  arise  two 

ed.)  405,  551.    See  Trover,  vol.  26.  centuries  hence,  as  it  was  two  centuries 

S.  Hare  on  Contracts,  135,  150.    Sec  ago."    Ashhurst,  J.,  in  Paslej  v.  Free- 

AssuMPSiT,  vol.  X,  p.  882.  man,  3  T.  R.  51. 

S.  See  Trover,  vol.  26.  Where,  moreover,  a  remedy  for  cases 

4.  A   complete  review  of  the  whole  which  are  new  in  principle  has  heen 

ground  covered  by  actions  on  the  case  granted  by  statute,  the  scope  of  an  ac- 

would  involve  the  repetition  of  much  tion  on  the  case  is  still  limited  by  the 

that  has  been  said  in   other  articles,  terms  of  such  statute.    Thus,  although 

All    that  can  properly   be   presented  a  judgment,  confessed  by  a  corporation 

here  is  a  brief  statement  of  the  princi-  which  has  refused  payment  of  its  notes 

pal  kinds  of  tort  to  which  this  form  of  or  other  evidences  of  debt,  is  void  in 

action  is  applicable,  with  the  citation  New  Tork  by  statute,  (i   Rev.   Stats. 

of  a  few  leading  cases.  N.  Y.,  p.  603,  ^  4),  yet  the  taking  of 

0.  As  was  said  by  Willes,  C.  J.,  in  such  a  judgment  for  a  valid  debt,  and 

Winsmore  v,  Greenbank,  Willes  577  :  the  issuing  of  execution  upon  it,  do  not 

^  A  special  action  on  the  case  was  in-  constitute  such  a  wrongful  act  as  to 

troduced  for  this  reason,  that  the  law  give  rise  to  an  action  on  the  case,  or 

will  never  suffer  an  injury  and  a  dam-  its  equivalent   under  the  code,  against 

age  without  a  remedy,  but  there  must  the  party  taking  the  judgment,  by  one 

be  new  facts  in  every  special  action  on  whose  lien  has  been  defeated  thereby, 

the  case."      See  also  Ashby  r.  White,  His  remedy  against  such  party  is  by 

3  Ld.  Raym.  938 ;  i  Smith  Lead.  Cas.  proceedings   to   recover  the  proceeds. 

(8th  Am.  ed.)  472  ;  (9th  Am.  ed.)  464;  Braem  v.  Merchants'  Nat.  Bank,  127  N. 

Chapman  r.  Pickersgill,  2  W  i  1  s.  146 ;  Y.  508. 

Keeley  v,  McCaw,  29  Ala.  227 ;  Hussey  6.  "  The  criterion  of  trespass  is  force 

T.  Peebles,  53  Ala.  432 ;  Griffin  v.  Far-  directly  applied.''    Tilghman,  C.  J.,  in 

well,  20  Vt.  151.  Smith  v,  Rutherford,  2  S.  &  R.  (Pa.) 

The  broad  range  of  actions  on  the  358.     See  Trespass,  vol.  26,  p.  568. 
case  is  necessarily  limited  to  established  7.  See  Covenant,  vol.  4,  p.  463. 
principles  of  liability,  for  "  Where  cases  8.  Fitzherbert's  Nat.  Brev.  95  E. 
are  new  in  their  principle    ...    it  is  9.  Distinction  Between  TresiMuis  and 
necessary  to  have  recourse  to  legisla-  Case. — The  distinction    between  tres- 
tive  Interposition  in  order   to  remedy  pass  and    case   is  thus    illustrated    in 
the  grievance;  but  where  the  case  is  Reynolds  v,  Clarke,  i  Str.  634  :    **If  a 
only  new  in  the  instance,  and  the  only  man  throws  a  log  into  the  highway^ 
question  is  upon  the  application  of  a  and  in  that  act  It  hits  me,  I  may  main- 
principle  recognized  in  the  law  to  such  tain  trespass,  because  it  is  an  immediate 
new  case,  it  will  be  just  as  competent  wrong ;  but  if,  as  it  lies  there  I  tumble 
to  courts  of  justice  to  apply  the  prin-  over  it,  and  receive  an  injury,  I  must 
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bring  an  action  upon  the  case;  because  unlawfulness  of  the  act;  but  in  refer- 

it  is  on\y  prejudicial   in  consequence,  ence  to  the  progress  and  termination  of 

for  which  originally  I  could  have  no  the  act,  to  its  being  done  on  the  one 

action  at  all."  hand,  and  its  having  been  done  on  the 

So  in  Day  v.  Edwards,  5  T.  R.  648,  other.    If  the  injury  is  inflicted  by  the 

Lord   Kenyon,  C.  J.,  said:  **The  dis-  act,  at  any   moment  of  its  progress, 

tinctions  between   actions  of  trespass  from  the  commencement  to  the  terrai* 

vi  et  arms'Sf  and  on  the  case  is  perfect-  nation  thereof,  then  the  Injury  is  direct 

ly  clear.    If  the  injury  be   committed  or  immediate;  but  if  it  arises  after  the 

by  the  immediate  act  complained  of,  act  has  been  completed,  though  occa- 

the  action  must  be  trespass ;  if  the  in-  sioned  by  the  act,  then  it  is  consequen- 

jury  be  merely  consequential  upon  that  tial  or  collateral,  or,  more  exactly,  a 

act,   an  action   upon  the  case  is  the  collateral  consequence.*' 

proper  remedy."  It  must  of  course  be  remembered 

To  the  same  effect,  Scott  v.  Shep-  that  the  distinction  between  those  cir- 

herdy  2  W.  Bl.  892 ;  i  Smith  Lead.  Cas.  cumstances  which  warrant  an  action  of 

(8th  Am.  ed.)  797;  Shapcott  v,  Mugford,  trespass  and  those  where  an  action  on 

I  Ld.  Raym.  187;  Haward  v,  Bankes,  2  the  case  applies  has  not  always  been 

Burr.  1 1 13;  Hawker  v.  Birbeck,  2  Burr,  carefully  observed,  for,  as  was  said  in 

1556;   Gates  V.  Bayley,   2   Wils.  313;  an  old  case,  "  The  court  will  not  look 

Bourdenv.  Alloway,  II  Mod.  380;  Mor-  with  eagle*s  eyes  to  see  whether  the 

gan  V,  Hughes,  2  T.  R.  225 ;  Savignac  evidence  applies  exactly  or  not  to  the 

t;.  Roome,  6  T.  R.  125;  Leamet;.  Bray,  case,  when  they  see  the  plaintiff  has 

3  East  593 ;  Bell  zf.  Troy,  35  Ala.  184 ;  obtained  a  verdict  for  such  damages 

Pruitt  i;.  Ellington,  59  Ala.  454;  Craw-  as  he  deserves,  [but]  they  will  estab- 

ford  V.  Waterson,  5   Fla.  472 ;  Johnson  lish  such  verdict   if  it  be   possible." 

V,  Castleman,  2  Dana  (Ky.)  377 ;  Cole  Slater  v.  Baker,  2  Wils.  359. 

t;.  Fisher,  II  Mass.  137;  Rappelyea  v.  It  is  also  true  that  the  distinction  be- 

Hulse,  12N.  J.  L.  257;  Kelly  v.  Lett,  tween  these  two  forms  of  action  is  some- 

13  Ired.  (N.  Car.)  50;  Case  v,  Mark,  2  timesvery  refined, and  it  is  evidently  to 

Ohio  169 ;  Carsten  v.  Murray,  Harp,  avoid  the  consequent  danger  of  delay 

(S.  Car.)    113;   Johnson  v.   rerrv,  2  or  failure  of  justice  that,  in  several 

Humph.  (Tenn.)  569;  Winslow  v,  Beal,  even  of  those  states  which  have  not 

6  Call  (Va.)  44.  adopted  codes  of  pleading,  thedistinc- 

Wliero  Intent  Is  a   Factor. — Where  tion  has    been  abolished  by  statute, 

the  force  which  occasions  an  injury  is  See  infra,  this  title,  Modern  Changes 

not  that  of  the  person  by  whom  the  and  Substitutes, 

injury  is  inflicted,  but  is  only  made  ef-  Instanoes.— Where    the  driver  of  a 

fective  by  him,  his  intent  in  the  appli-  horse-car,  which  was  moving,  told  a 

cation  of  the  force  must  determine  the  child  to  jump  off,  and  the  child  did  so, 

form  of  the  action  to  be  brought  against  but  was  unable  to  clear  the  track,  and 

him.    Thus,  where  a  sailing  vessel  runs  was  run  over,  trespass  on  the  case  was 

down  another  vessel,  the  force  is  rather  held  to  be  the  proper  remedy,  though 

that  of  the  winds  and  waves,  than  of  trespass  would    have  lain   had  the 

the  person  steering,  and  hence,  if  the  driver  pushed  the  child  off  the  car* 

collision  arise  from  his  negligence,  an  Bay  Shore  R.  Co.  v.  Harris,  67  Ala.  6. 

action  on  the  case   lies;  but  if  it  be  The  cutting  of  a  strap  and  pulley, 

willful,  trespass  is  the  proper  remedy,  which  transmitted  the  power  in  a  mill, 

Ogle  V.  Barnes,  8  T.  R.  188;  Turner  i;.  is  trespass  as  against  the   party  in 

Hawkins,  i  B.  &  P.  472.  possession  of  the  strap  and  puller;  but 

IMstiiiotlon  Between  <*  Immediate''  and  if  the  party  who  is  deprived  of  the  use 

*^  Oonaeqnentlal." — The  distinction  of  the  power  by  the  such  cutting  be 

stated  in  the  cases  cited  above  is  thus  not  in  possession  of  the  machinery  so 

amplified  by  Baldwin,  J.,  in  Jordan  t;.  cut,  his    damage  is    consequential 

Wyatt,  4  Gratt.  (Va.)  i5i;47  Am. Dec.  merely,  and   he  should  sue  in  case. 

720:  "  Terms  *  immediate  '  and  *  conse-  Dale  Mfg.  Co.  v.  Grant,  34  N.  T.  L.  138. 

quential '  should,  as  I  conceive,  be  un-  Where  a  dog  is  killed  by  the  dir^ 

derstood,  not  in  reference  to  the  time  adminstration  of  poison,  trespass  is  the 

which  the  act  occupies,  or  the  space  proper  remedy;  but  if  poison  is  put 

through  which  it  passes,  or  the  place  where  it  is  known  that  the  dog  will 

from  which  it  is  begun,  or  the  intention  get  it,  the  remedy  is  by  trespass  on  the 

with  which  it  is  done,  or  the  instrument  case.     Dodson  z>.  Mock,  4  Dev.  &  B. 

or  agent  employed,  or  the  lawfulness  or  (N.  Car.)  146;  32  Am.  Dec.  677. 
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Whm  It  Llat.          TRESPASS  ON  THE  CASE.  Whtre  it  Urn. 

the  act  from  which  the  injury  results  be  in  itself  rightful  or  wrong- 
ful,^  willful  *  or  negligent,'  forcible  *  or  fraudulent.* 

Trespass  on  the  case  lies  for  the  more,  etc.,  R.  Co.,  5  W.  Va.  10.    Or  of 

diversion  of    water  from  a  millrace.  an   assault  upon    some  other  person* 

^  If  force  used  in  the  removal  of  the  Hill  v.  Kimball,  76  Tex.  210. 

splash  boards  [of  the  dam]  was  made  8.  Thus  trespass  on  the  case  lies  for 

the  gist  of  the  action,  then  there  would  the  negligence    of  a    mill-owner,    in 

be  reason  for  holding  that  case  would  leaving  machinery  uncovered,  where- 

not  lie;  but  that  is  not  the  averment,  by  personal  injuries   were    suffered. 

The  substantial   grievance  alleged  is  Hayden   v.    Smithville    Mfg.  Co.,  29 

diverting  the  water  of  the  stream  from  Conn.  548. 

the  mill,  whereby  its  use  and  profits  For  neglect  to  notify  a  magistrate 

were   lessened.     The  removal  of  the  of  an  arrest,  whereby  the  hearing  wa» 

splash   boards  was  only   the  means  delayed,  to  the  damage  of  the  person 

whereby  the  consequential    damages  arrested.    Shaw  v.  Reed,  16  Mass.  450. 

were  produced  and  sustained.     No  re-  For  neglect  to  repair  a  division  fence, 

covery  was  sought  or  claimed,  but  these  which    the    defendant    was  bound  to 

consequential  damages.     Case  there-  repair,   whereby  the  plaintiff's  cattle 

fore   may  be  sustained."     Meyer   v,  escaped  and   were  injured.    Cate    v. 

Horst,  106  Pa.  St.  552.  Cate,  50  N.  H.  144. 

Where  cattle  get  on  a  railroad  line  For  carelessly  using  a  defective 
through  defective  fencing,  and  are  run  boiler,  which  burst  and  injured  the 
over,  their  damage  is  a  consequent  dam-  horse  of  a  customer.  Spencer  v.  Camp- 
age  from  the  wrong  of  the  defendants  bell,  9  W.  &  S.  (Pa.)  32. 
in  letting  their  fences  be  incomplete  or  For  negligently  discharging  a  gun^ 
out  of  repair,  and  may  be  recovered  and  wounding  the  master  of  a  vessel, 
accordingly  in  an  action  on  the  case,  whereby  the  voyage  was  prevented  to 
Sharrod  v,  London,  etc.,  R.  Co.,  4  the  damage  of  the  owners.  Adams  v, 
Exch.  580.  Hemmenway,  x  Mass.  145. 

An   allegation   that  the   defendant,  See  also   Pruitt  ?>.  Ellington,  59  Ala. 

knowing  that  the  plaintiff's  wife  was  454;  Price  v.  New  Jersey,  etc.,  R.  Co., 

well  advanced  in  pregnancy,  violently  32  N.  }.  L.  19;  Coggs  v.  Bernard,  2  Ld. 

assaulted  two  negroes  in  her  immediate  Raym.  909;  i  Smith  Lead.  Cas.  (8th 

presence,  so  that  the  fright  occasioned  Am.  ed.)  369;  (9th  Am.  ed.)  354.    See 

thereby  brought  on  a  miscarriage  and  Negligence,  vol.  16,  p.  386. 

injured  her  health,  presents  a  cause  of  Individual  Negligence  of  One  of  Bev- 

action  in  trespass  on  the  case,  and  con-  eral  Defendants. — Where  the  plaintiff 

sequently  in  trespass,  where  no  distinc-  was  run  down  on  the  highway,  and  had 

tion  in  the  form  of  action  is  recognized,  his  leg  broken,  by  a  coach  which  was 

Hill  V.  Kimball,  76  Tex.  210.  negligently  driven  by  one  of  the  own- 

1.  In  an  action  on  the  case  for  conse-  ers,  it  was  claimed  that  the  injury  be- 

quential  injuries  ,the  only  question  which  ing  immediate,  the  action  should  have 

can  arise  is  whether  the  plaintiff  has  been  trespass.     It  was  held  that  as  the 

suffered  an  injury,  recognized  by  law,  plaintiff  had  a  right  to  sue  all  the  own* 

in  consequence  of  an  act  of  the  defend-  ers,  and  could  not  do  so  in  trespass,  ex- 

ant  or  of  some  one  for  whose  acts  he  is  cept,  perhaps,  as  to  the  one  who  was 

responsible.     It  is  immaterial  whether  driving,  he  could  join   him  with   the 

the  particular  act  was  in  itself  rightful  others  in  case.     Moreton  r.  Harden,  4 

or  wrongful.     Keller  v.  Stoltz,  71  Pa.  B.  &  C.  223;  10  E.  C.  L.  316. 

St.  356.  4.  Cotteral   v,  Cummins,  6  S.  &  R. 

8.  Thus,  case  was  held 'to  be  the  (Pa.)  348;  Drew  v.  Peer,  93  Pa.  St 
proper  remedy  for  forcibly  placing  the  234;  Hill  v,  Kimball,  76  Tex.  210;  Bar- 
plaintiff  on  a  foreign  vessel,  to  be  taken  num  i;.  Baltimore,  etc.,  R.  Co.,  5  W. 
out  to  sea,  which  vessel   was  subse-  Va.  10. 

quently  captured  by  one  of  another  na-  5.  An  action  on  the  case  in  the  na- 
tion, whereby  the  plaintiff  incurred  ill-  ture  of  a  writ  of  deceit  lies  for  a  false 
treatment.  Cotteral  v.  Cummins,  6  S.  affirmation  made  with  intent  to  defraud 
&  R.  (Pa.)  348.  And  for  the  indirect  the  plaintiff,  whereby  he  is  Injured,, 
consequences,  medical  expenses,  de-  whether  the  defendant  be  benefited  or 
ten  tion  from  business,  etc.,  of  an  assault  not.  Pasley  r.  Freeman,  3  T.  R.  51. 
upon  the  plaintiff.    Barnum  v.  Balti-  See  also  Adamson  v.  Jarvis,  4  Bing.  66^ 
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Whm  It  liM.  THESPASS  ON  THE  CASE.         Whew  it  Um. 

Injuries  to  health,^  being  necessarily  consequential,  are  proper 
subjects  for  actions  on  the  case,  and  the  same  is  true  of  injuries 
to  intangible  property  or  rights.  Hence  an  action  on  the  case  lies 
for  libel  or  slander,^  conspiracy  to  defame,'  and  the  enticing  away 
or  seduction  of  a  man's  daughter,  servant,^  or  wife  \^  or  the  inflic- 
tion of  pergonal  injuries  upon  them,®  whereby  he  loses  the  society 
or  services  to  which  he  was  entitled. 


13  £.  C.  L.  343;  Lyde  v.  Barnard,  7  edy,  unless  he  can  maintain  the  pret- 

M.  &  W.  loi ;  Swan  v,  Phillips,  3  N.  &  e  n  t  action."    Aderholt  v.   Smith,  83 

P.  447;  Barney   v,   Dewey,   13  Johns.  Ala.  486. 

(N.  Y.)  324;  7  Am.  Dec.  372;  Culver  Case  lies  for   fraudulently   inducing 

V.   Avery,   7  Wend.  (N.  Y.)  380;   22  the  plaintiff  to  buy  a  share  of  worthless 

Am.  Dec.  586.  stock.      Smith  v.   Bellows,  77  Pa. 

Instanoes. — An  action  on  the   case  St.  441.    See  Deceit,  vol.  5,  p.  318. 

lies  to  recover  damages  for  the  refusal  1.  3  Bl.  Com.  133. 

of  one  in  possession  of  lands  to  allow  2.  See  Libel  and   Slander,  voL 

buildings  erected  by  another  to  be  re-  13,  p.  392. 

moved  by  a  third  party,  who  had  bought  8.  Mott  z'.  Danforth,  6  Watts  (Pa.) 

them  from  the  builder,  on  the  strength  704;  31  Am.  Dec.  468;  Hood  r.  Palm, 

of  the  defendant's  representation  that  o  ra.  St.  237;  Haldeman  v,  Martin,  10 

the  builder  had  a  right  to  use  them.  Pa.  St.  369;  Wildee  v.  McKee,  iti  Pa. 

Harris  v.  Powers,  57  Ala.  139.  St.  335;  56  Am.  Rep.  271. 

Or  a  false  warranty  on  the  sale  of  4.  Some  authorities  held  that  tres- 

chattels^    Williamson  v,  Allison,  3  pass  vi  ^Z  armis  was  the  remedy  for 

East  446;  Webster  v,  Hodgkins,  25  N.  seduction  of  a  daughter.     Woodward 

H.  128;  Mahurin  v,  Harding,  38  N.  H.  v.  Walton,  6  B.  &  P.  476;  Tullidge  w 

128;  59  Am.  Dec.  401.  Assumpsit^  will  Wade,  3  Wils.  18.     But  as,  in  contem- 

also  lie.   See  Assumpsit,  vol.  i,  p.  882.  plation  of  law,  the  onl^  injury  to  the 

Case  lies  for  fraud  in   the  sale  of  father  is  the  consequential  loss  of  serv- 

lands,  notwithstanding  that  the  deed  ice,  it  would  seem  clear  that  trespass 

contains  covenants.  Bostwick  v.  Lewis,  on  the   case  was  the  proper  remedy 

1  Day  (Conn.)  350;  2  Am.  Dec.  73;  where  the  defendant  was  charged  with 
Frost  V,  Raymond,  3  Cai.  (N.  Y.)  193;  seduction   only.     Bennett   v.  Allcott, 

2  Am.  Dec.  228;  Wardell  v.  Fosdick,  3  T.  R.  x66;  Speight  v,  Oliviera,  3 
13  Johns.  (N.  Y.)  325 ;  7  Am.  Dec.  383 ;  Stark.  49J ;  Furman  v,  Applegate,  23 
Monell  V.  Colden,  13  Johns.  (N.  Y.)  N.  J.  L.  20;  Moran  v,  Dawes,  4  Cow. 
395;  7  Am.  Dec.  390 ;  ward  ».  Wiman,  (N.  Y.)  412 ;  Ream  v.  Rank,  3  S.  &  R. 
17  Wend.  (N.  Y.)  193.  (Pa.)  315;  Parker  v.  Elliott,  6  Munt 

Where  the  claimants  of  cotton  in  the  ( Va.)  587. 

hands  of  a  garnishee,  obtained  posses-  In   Clough   v,  Tenney,  5  Me.  446; 

sion  of  it  from  him,  he  being  insolvent,  Ream  v,  Rank^  3  S.  &  R.  (Pa.)  315,  it 

and  converted  it  to  their  own  use,  is  said  that  for  seduction  committed 

pending  the  trial  of  an  issue  between  on  the  plaintiff  *s  own  premises  tres- 

them  and  one  who   had  recovered  a  i^za^  quare  clausum /regit  ^i\\  \\e. 

judgment  against  the  owner  of  the  cot-  For  enticing  away  a  servant  or  minor 

ton,  it  was  held  that,  the  issue  having  child,  trespass  on  the  case  is  the  proper 

been  decided  against  the  claimants,  an  remedy.  Tones  v,  Tevis,  4  Litt.  (Ky.)  25; 

action  on  the  case  would  lie  against  14  Am.  Dec.  98;  Legaux  v.  Feasor,  t 

them  for  taking  the    property.     The  Yeates  (Pa»)  586. 

court,  per  Clopton,  J.,  said :  **  The  pro-  6.  Winsmore   v.  Greenbank,  Wllles 

ceeding  by  garnishment  and  condem-  579;  Van  Vacter  v.  McKillip,  7  BlackC 

nation  of  the  cotton  did  not  confer  any  (Ind.)  578;  Martin  v,  Paj'ne,  9  Johns, 

right  of  property  or  right  of  possession  (N.  Y.)  387;  6  Am.  Dec.  288;  Haney 

on  the  plaintiff.     His  only  right  was  to  v,  Townsend,  i  McCord  (S.  Car.)  20& 

have  the  cotton  sold  for  the  payment  6.  Where  the  injury  has  been  com* 

of  his  judgment,   which  he  was  pre-  mitted  by  force,  trespass  lies,  but  ap- 

vented  from  having  done  by  the  tor-  parently  not  to  the  exclusion  of  case 

tious  act  of  the  defendants,  for  which  Ditcham   v.   Bond,    2   M.  &    S.  436; 

wrong  and  injury  he  is  without  rem-  Hoover  v.  Heim,  7  Watts  (Pa.)  62. 
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•Wlww  It  Urn.         TRESPASS  ON  THE  CASE.  Wbwe  it  Urn. 

For  all  consequential  injuries  to  real  estate,  trespass  on  the  case 
is  the  proper  remedy,  as  where  the  injury  results  from  acts  done 
on  other  land,^  or,  if  on  the  plaintifl*s  land,  by  one  who  is  not  a 
trespasser,*  or  where  the  estate  injured  is  of  an  incorporeal  nature.^ 
So  where  the  estate  injured,  consists  of  an  estate  in  reversion,* 

Case  is  indisputably  the  remedy  by  which  the  defendant  has  lawfully 

where  the  forcible  injury  complained  entered.     Hinkst;.  Hinks,  46  Me.  423; 

of,  was  not  inflicted  by  the  defendant  Stone  v,  Knapp,  29  Vt.  501. 

himself;  thus,  where  the  plaintiffs  wife  Where  heavy  articles  were  stored  in 

had  been  violently  ejected  from  a  theater  a  house,  in  disregard  of  the  contract 

by   the    agents  of   the  owner  in  the  on  w^hich  it  was  rented,  and  the  house 

course  of  their  employment,  an  action  fell  down  from  the  pressure,  trespass 

on  the  case  was  held  to  be  the  proper  on  the  case  was  held  to  be  the  proper 

remedy.     Drew  v.  Peer,  93  Pa.  St.  234.  remedy,  the  injury  being  consequen- 

Where  the  personal    injury  to   the  tial.     Brooks  v,  Clifton,  22  Ark.  54. 
wife  itself  results   from  an  assault  on  Similarly,  case  lies  for  obstruction  of 
another  person,  the  remedy  is  in  case  the  owner  s  use  of  real  estate,  by  one 
for  the  additional  reason  that  the  injury  not  a  trespasser.     See  Grove  v.  Bar- 
is  consequential.     Hill  v.  Kimball,  76  clay,  106  Pa.  St.  155. 
Tex.  210.  8.  Mainwaring  v,  Giles,  5  6.  &  Aid. 

1.  An  action  on  the  case  lies  for  in-  361;  7  £.  C.  L.  129;  Hewlins  v.  Ship- 
juries  to  real  estate  by  the  construction  pam,  5  B.  &  C.  221;  II  £.  C.  L.  207; 
of  a  railroad  in  its  proximity.  Penn-  Bryan  v.  Whistler,  8  B.  &  C.  294;  15 
sylvania  R.  Co.  v.  Duncan,  11 1  Pa.  St.  E.  C.  L.  219;  Wetmore  v.  Robinson,  2 
352 ;  Northern  Cent.  R.  Co.  v.  Hoi-  Conn.  529;  Shafer  v.  Smith,  7  Har.  & 
land,  117  Pa.  St.613;  Philadelphia,  etc.,  T.  (Md.)  67;  Strickler  v.  Todd,  10  S.  & 
R.  Co.  V.  Patent,  17  W  N.  C.(Pa.)  198.  R.  (Pa.)  63;  13  Am.  Dec.  649;  Union 

Or  the  location  and  use  of  railroad  Petroleum  Co.f .  Bliven  Petroleum  Co^, 

tracks  on  the  street  on  which  it  abuts.  72   Pa.   St.    173 ;    Marshall  v.   White, 

Jeflfersonville,  etc.,  R.  Co.  t'.  Esterle,  13  Harp.  (S.  Car.)  122;   Wilson  v,  Wil- 

Bush  (Ky.)  667.  son,  2  Vt.  68. 

Or  by  the  erection  of  the  abutments  Thus,  case  lies  for  the  obstruction  of 

of  a  bridge  on  the  highway  adjoining  a  right  of  way.    Greasley  v.  Codding, 

plaintiff 's  property.     Chester  County  9  Moore  489;  Wright  v.   Freeman,  5 

t;.  B rower,  117  Pa.  St.  647;   Delaware  Har.    &  J.    (Md.)    467;    Cushing    v. 

County's  Appeal,  119  Pa.  St.  159.  Adams,  10  Pick.  (Mass.)  no;  Smith  v. 

Or  for  building  a  house  so  near  the  Wiggin,    48   N.    H.  105;   Osborne  v. 

adjoining  property,  that  the  eaves  pro-  Butcher,  26  N.  J.  L.  308 ;   Okeson  v. 

ject  over  the  latter,  intercepting  the  Patterson,  29  Pa.  St.  22. 

light  and  causing  water  to  drip.    Gar-  Or  for  using  a  private  way,  the  ac- 

raty  v.  Duflf^,  7  R.  I.  476.  tion   being  brought  by  the  party  on 

Or  for  injuries  to  the  surface  by  the  whose  application  the  way  was   laid 

owner  of  underlying  mineral  deposits,  out.     Lambert  v,  Hoke,  14  Johns.  (N. 

who  neglects  to  leave  adequate  support.  Y.)  383. 

Williams  v.  Hay,  120  Pa.  St.  485.  Case  lies,  although  the  right  inter- 

Or  for  filling  up  of  a  dock  by  the  fered  with  was  granted  by  covenant, 

discharge   of  the   contents  of  a  city  under  seal.     Lindeman  v,  Lindsey,  69 

sewer.    Clark  v,  Peckham,9  R.  1. 455.  Pa.  St.  93;  8  Am.  Rep.  219. 

2.  Thus,  where  one  who  had  water  4.  Randall  v,  Cleveland,  6  Conn, 
rights  in  certain  property,  dug  up  the  328 ;  Bucki  v.  Cone,  25  Fla.  i ;  Baker 
old  pipes  and  put  down  new  ones,  was  v.  Sanderson,  3  Pick.  (Mass.)  348; 
sued  for  unnecessarily  damaging  the  Lienon  v,  Ritchie,  8  Pick.  (Mass.) 
property  in  so  doing,  it  was  held  that  235;  Hall  v,  Snowhill,  14  N.  J.  L.  8; 
if  the  right  to  enter  upon  the  land  ex-  Elliot  v.  Smith,  2  N.  H.  430;  Brown  v» 
isted,  the  abuse  of  it  would  sustain  an  Dinsmoor,  3  N.  H.  403 ;  Campbell  v, 
action  upon  the  case,  and  not  an  action  Arnold,  i  Johns.  (N.  Y.)  511 ;  Tobey 
of  trespass.  Edelman  v.  Yeakel,  27  v,  Webster,  3  Johns.  (N.  Y.)  468; 
Pa.  St.  26.  Ripka  v.  Sergeant,  7  W.  &  S.  (Pa.)  9; 

Case  lies  for  injuries  resulting  from  42  Am.  Dec.  2x4. 

.a  failure  to  replace  bars  or  close  gates  Hence,  case  is  the  landlord's  remedy 
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When  It  Urn.          TRESPASS  ON  THE  CASE,  Whm  it  Um. 

or  remainder,  the  action  of  trespass  on  the  case  affords  the  avail- 
able remedy.* 

An  action  on  the  case  is  the  remedy  for  any  damage  received 
in  consequence  of  a  breach  of  any  duty  imposed  upon  a  public 

officer  by  virtue  of  his  office  •  or  upon  anyone  by  charter ,■  or 
statute,^  as  also  for  the  violation  of  rights  acquired  by  these 
means.^       It    lies    for   the    abuse    of    legal    process    regularly 

for  lo88  of  rent  and  destruction  or  di-  Curling   v.   Evans,  >i   M.   &  G.   549; 

lapidation  of  the  premises,  against  one  Jacobs  v,  Humphrey,  3  C.  &  M.  413; 

who,  wishing  to  injure  him,  drives  the  Aireton  v,  Davis,  9  Bing.  741 ;  33  £. 

tenant  away  by  threats  or  force,  even  C.  L.  448;   Wintle  v.  Freeman,  11  A. 

though  the  tenant's  abandonment  is  a  &  E.  539;  39  E.  C.  L.  159;  Dorman  v. 

breach  of  contract.   Walden  v.  Conn,  Kane,  5  Allen  (Mass.)  40;  Bridges  v. 

84  Ky.  313.  Perry,  14  Vt.  362;    Starr  v.  Moore,  3 

Even  though  the  immediate  injury  McLean  (U.  S.)  354. 

be  merely  nominal.  Schnablei;.  Koeli-  It  being  one  of  the  duties  of  county 

ler,  38  Pa.  St.  181.  officers  to  provide  a  proper  jail,  they 

Case  lies  by  a  landlord  against  one  may  be  sued  in  case  by  a  sheriff,  who, 

who,  with  notice  of  the  former's  lien,  through  their  neglect  to  do  so,  has  been 

removes  the  tenant's  crop.  **  The  land-  held  liable  in  damages  for  a  prisoner's 

lord  having  a  lien  on  the  crop,  and  a  escape.    Brown   County  v.  Bull,  3 

stranger  acquiring  p  o  s  s  e  s  s  i  o  n  of  it,  Ohio  348. 

with  notice  of  the  lien,  holding  it  as  8.  Thus,  where  a  raft  grounded  in  a 
the  tenant  held  it,  subject  to  the  lien,  canal,  on  account  of  low  water,  and 
is  guilty  of  a  tort,  to  the  damage  of  the  was  partially  destroyed  by  storm  while 
landlord,  if  he  destroys,  removes,  or  aground,  trespass  on  the  case  was  held 
so  converts  or  changes  its  character  to  lie  against  the  canal  company,  it  be- 
that  the  landlord  cannot  enforce  his  ing  bound  by  its  charter  to  keep  the 
lien.  For  this  tort  the  landlord  has  no  canal  navigable.  Riddle  v.  Proprie- 
other  appropriate  remedy  than  an  ac-  tors  of  Locks,  etc^  7  Mass.  169;  5  Am. 
tion  on  the  case.     Not  having  a  right  Dec.  35. 

of  property  or  a  right  of  possession,  he  4.  Case  lies  for  injuries  due  to  allow- 

cannot  maintain  trespass,  trover  or  de-  ing  diseased  animals  to  run  at  large, 

tinue."  Hussey  r.  Peebles,  ^3  Ala.  433.  where  a  statute   requires   them  to  be 

Case  lies  for  removal  of  a  building  kept  in.    Mount  v.  Hunter,  58  111.  246. 

by  the  defendant  in  an  execution,  who  When    an   action   on   the  case  is 

remains  in   possession   after   the  sale,  brought  for  neglect  of  a  statutory  dutj, 

without  redeeming.    Topping  v.  Evans,  the  plaintiff  must  show  that  the  dutpr 

58  III.  309.  was  imposed  for  his  benefit,  or  for  his 

Case  may  be  brought  by  the  assignee  security    from    the    injury  suffered, 

of  a  judgment  against  a  person   who  Smith  v,  Tripp,  13  R.  I.  153. 

has  removed  buildings  from  land  bound  0.  2  Chitty  on   Pleading  (i6th  Am. 

by  the  lien  of  the  judgment.     Yates  v,  ed.)  ♦161. 

Joyce,  II  Johns.  (N.  Y.)  136.  Thus  case  lies  for  infringement  of  a 

But  a  vendor,  who  has  given  up  pos-  patent.     Walton  v.  Potter,  i  Scott  N, 

session  to  the  vendee,  under  articles  of  K.  91 ;  Minter  v.  Mower,  6  A.  &  E. 

agreement  in   part  executed,   has  not  735;  33  E.  C.  L.  199;  Perry  t;.  Skinner, 

such  a  reversionary  interest,  on  account  3  M.  &  W.  471 ;  Morgan  v.  Seaward,  2 

of  the  unpaid  purchase  money,  as  to  M.  &  W.  544.    Or  a  copyright    Cle- 

enable  him  to  sue  the  vendee  in  case  menti  v.  Goulding,  11   East  344;  Ro* 

for  an  injury  to   the   realty.     Ives  v,  worth  v.  Wilkes,  i  Camp.  94;  Moore 

Cress,  5  Pa.  St.  118;  47  Am.  Dec.  401.  v,  Clarke,  9  M.  &  W.  633.    Case  alio 

1.  A  life  tenant  and  a  remainder-man  lies    for  violation  of   a    trade  -  mark, 

can  join  in  an  action  on  the  case,  such  Crawstray  v,  Thompson,  11  L.  J.  C. 

joinder  working  no  inconvenience  to  P.  301.     Or  for  selling  goods  as  the 

the  defendant,  but  rather  the   reverse,  manufacture    of    another.     Blofeld   v. 

Mclntyre  v.  Westmoreland  Coal  Co.,  Payne,  4  B.  &  Ad.  410;  34  E.  C.  L.87; 

118  Pa.  St.  108.  Morrison  v.  Salmon,  2  Scott  N.  R.A^ 

8.  Brown  v.  Jarvis,  i  M.  &  W.  704;  Where,  however,  a  statute  prescribes 

Williams  r.  Mostyn,  4  M.  &  W.  145  ;  a  particular  form  of  action  for  injuries 
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issued,*  or  for  resistance  to  or  disobedience  to  such  pro- 
cess.* 

This  form  of  action  is  equally  applicable  whether  the  act  be 
that  of  the  defendant  personally,  or  of  some  one  acting  by  his  di- 
rection,* the  act  of  one  person,  or  of  several  conspiring  together,* 

or  of  the  public,  as  in  the  case  of  a  public  nuisance  producing 
special  damage.*     For  injuries  inflicted  by  a  servant  in  the  course 

resulting  from  its  violation,  that  form  under  an  execution.    Fripp  v.  Martin^ 

of  action  must  be  used.     Cole  v.  Mus-  i  Spears  (S.  Car.)  236. 

catine,  14  Iowa  296;  Moore  v.  White,  In  the  case  of  excessive  distress,  an 

45  Mo.  206;  Green  z/.  Bailey,  3  N.  H.  33.  action  on  the  case  lies,  although  the 

1.  Trespass  on  the  case  lies  for  dam-  distress  was  reallj  void  because  the 

age  received  in  consequence  of  an j  act  rent  had  been  tendered.    Branscomb  v. 

wrongfully  or  maliciously  done  under  Bridges,  z  B.  &  C.  145;  8  £.  C.  L.  63; 

authority  of  lawful   process  regularly  Smith  v.  Goodwin,  4  B.  &  Ad.  413;  24 

issued  from  a  court  of  competent  jur-  E.  C.  L.  89. 

isdiction.      Boot  v.  Cooper,   i  T.   R.  Conspiracy. — ^Trespass  on  the  case 

535;  Belk  V.  Broadbent,  3  T.  R.  185;  lies    for  a    conspiracy  to    prosecute. 

Gyfford    v,   Woodgate,    n    East  397;  Skinner  v.  Gunton,  i  Wms.  Saund.  228. 

Wetherden  v.  Embden,  i  Camp.  295 ;  Against  Officers  of  Justice. — Case  lies 

Chapman  v,  Pickersgill,  2  Wils.  145  ;  against  a  justice  of  the  peace,  who  has 

Luddington  v.  Peck,  2  Conn.  700;  Wat-  jurisdiction,  for  abuse  of  his   power, 

son  v.  Watson,  9  Conn.  141;   Cannon  Kennedy  v,  Barnett,  64   Pa.   St   141. 

V.  Sipples,  39  Conn.   505 ;  Blalock  v.  Or  against  a  constable  for  disregarding 

Randall,  76  III.  224;  Owens  v.  Starr,  a  claim  for  the  benefit  of  the  exemp- 

2  Litt.  (Ky.)  234;  Plummer  T'.  Dennett,  tion  law.    Van  Dresor  r.  King,  34  Pa. 

6  Me.  421 ;  Turner  v.  Walker,  3  Gill  &  St.  201 ;  75  Am.  Dec.  643.  Or  for  sell- 
J.  (Md.)  377;  22  Am.  Dec.  329;  War-  ing  goods  not  included  in  the  levy, 
field  V.  Walter,  11  Gill  &  J.  (Md.)  80;  McCutcheon  v.  Philadelphia,  7  Phila. 
Hayden  v.  Shed,  n  Mass.  500;  Mc-  (Pa.)  207. 

Hugh  V,  Pundt,  i  Bailey  (S.  Car.)  441;  8.  Thus,  case  lies  for  pound-breach, 
Shaver  v.  White,  6  Munf.  (Va.)  113;  8  or  rescue  of  property  distrained.  Par- 
Am.  Dec.  730;  Olinger  ^•.  McChesney,  rett  Nav.  Co.  f.  Stower,6  M.  &  W.  564. 

7  Leigh  (Va.)  660.  Or  against  a  witness  for  disobeying  a 
Thus  it  lies  in  cases  of  improper  ar-  subpoena.    Pearson  v.  lies,  Dougl.  556; 

rest  or  malicious  prosecution.     Elsee  Amey  v.  Long,  9  East  473 ;    Lamont 

V.  Smith,  2  Chit.  304;  Grainger  v.  Hill,  v.  Crook,  6  M.  &  W.  615. 

4  Bing.  N.  Cas.  ai2;  33  E.  C.  L.  328;  8.  Thus  trespass  on  the  case  lies  for 

Wentworth  v.  Bullen,  9  B.  &  C.  840;  injuries  resulting  from  improper  treat- 

17  E.  C.  L.  503;  Watkins  v.  Lee,  5  M.  ment  of  the  plaintiff's  strayed  animal 

&  W.  270;  Heywood  v,  Collinge,  i  P.  by  the  defendant's  servant,  on  his  mas- 

&  D.  202;  James  v.  Phelps,  3  P.  &  D.  ter's  land  and  at  his  direction.     Knott 

331;    Swift  V.   Chamberlain,   3  Conn.  v.  Digges,  6  Har.  &  J.  (Md.)  230.     See 

537;  Allison  V,  Rheam,  3  S.  &  R.  (Pa.)  Agency,  vol.  i,  p.  331. 

14a;  8  Am.  Dec.  644;  Berry  v.  Hamill,  4.  Trespass  on   the  case  has   taken 

12  S.  &  R.  (Pa.)  210;  Royerv.  Swazey,  the  place  of  the  old  writ  of  conspiracy. 

10  W.  N.  C.  (Pa.)  432.  Molt  V.  Danforth,  6  Watts  (Pa.)  304; 

It  is  immaterial  that  the  affidavit  in  31  Am.  Dec.  468.     As,  apparently,  that 

support  of  the  warrant  of  arrest  was  writ  only  applied  to  conspiracy  to  in- 

legally  insufficient.     Mask  v.  Rawls,  57  diet  of  treason   or  felony,  where  the 

Miss.  270.  party  conspired  against  was  acquitted 

Or  for  the  entering  of  judgment  and  by  verdict,  trespass  on  the  case  always 
issuing  of  execution  after  the  claim  has  applied  in  other  cases  of .  consptr- 
been  paid,  such  judgment  and  execu-  acy,  though  the  actions  were  some- 
tion  not  being  nullities.  Barnett  v,  times  called  writs  ofconspiracy.  Skin- 
Reed,  51  Pa.  St.  190;  88  Am.  Dec.  574.  ner  v.  Gunton,   i    Wm.   Saund.  228, 

Or  for  neglect  by  one  who  had  re-  230,  n.  4. 

covered  a  judgment,  to  notify  his  at-  6.  Chichester  v.  Lethbridge,   Willes 

torney  of  the  payment  of  the  claim,  the  71 ;  Butterfield  v.  Forrester,  1 1  East  60; 

latter  subsequently  proceeding  to  sell  Wilkes  v,  Hungerford  Market  Co.,  2 
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of  his  employment,  the  master  is  liable  in  an  action  on  the  case ' 
(it  being  his  duty  to  employ  careful  servants),  and  this  even  where 
the  servant  would  himself  be  liable  in  trespass,*  unless  the  injury 
was  inflicted  at  the  master's  direction,  in  which  case  an  action  of 
trespass  will  lie.'  The  owner  of  animals  is  also  liable  in  case  for 
any  injuries  they  may  inflict,^  unless  he  had  no  reason  to  be  aware 
of  their  noxious  propensities.* 

The  liability  for  consequential  damages  within  the  scope  of  this 
action  may  result  from  an  act  which  is  itself  a  trespass,  or  it  may 
grow  out  of  a  breach  of  express  or  implied  contract,  and  in  both 
classes  of  cases  the  plaintiff  has  a  choice  of  remedies.  Thus,  a  neg- 
ligent act  or  other  trespass  may  itself  be  declared  upbh  as  the  in- 
jury,® or  the  plaintiff  may  waive  the  trespass,  and  sue  in  case  for  the 
consequences.^     Similarly,  in   many   instances  where  assumpsit 

Bing.  N.  Cas.  281.     See  Nuisances,  ing  the  en^ne  to  be  driven  in  such  a 

vol.  16,  p.  932.  way  as  to  injure  that  right;  for  the  de- 

1.  Aldridge  v.  Great  Western  R.  Co.,  fendants  were  bound  to  see  that  their 

4  Scott  N.  R.  156;  Illinois  Cent.  R.  Co.  carriages  did  not  travel  at  such  a  speed 

r.  Reedy,  17  111.  580;  Johnson  v.  Cas-  as  to  make  it  impossible  to  avoid  other 

tleman,  2  Dana  (Ky.)  377;  Campbell  persons,  who  had  a  lawful  right  to  be 

V,  Phelps,    17    Mass.    244;   Hamilton  there.    Sharrod    v.   London,  etc.,   R. 

Coun^  V.  Cincinnati,   etc..  Turnpike  Co.,  4  Exch.  580.    To  the  same  effect, 

Co.,  Wright  (Ohio)  603;  Drew  V.  Peer,  Philadelphia,   etc.,    R.  Co.  v.  Wilt,  4 

93  Pa.  St.  234.    This  rule  does  not  hold  Whart.  (Pa.)   142;  Yerger  r.  Warren, 

in  the  case  of  deputies  of  public  officers,  37  Pa.  St.  319;  Allegheny  Valley  R. 

their  acts  being  considered  in  law  to  be  Co.  v.  McLain,  91  Pa.  St.  442. 

directly  and  personally  the  acts  of  their  4.  Mason  t>.  Keeling,  12  Mod.  333;  x 

superiors.     Broughton  v.  Whallon,  8  Ld.  Raym.  608;  Jenkins  v.  Turner,  i 

Wend.  (N.  Y.)  474.  See  Master  and  Ld.   Raym.   109;    Boulton    v.   Banks, 

Servant,  vol.  14,  p.  740.  Cro.  Car.  254;  Buxendin  v.  Sharp,  2 

8.  Haveps  v.  Hartford,  etc.,  R.  Co.,  Salk.  662 ;  HodsoU  v.  Stallbrass,  11  A. 

28  Conn.  69.  &  £.  ^01 ;  39  E.  C.  L.  94;  Wales  v.' 

8.  To  maintain   trespass  against  an  Ford,  o  N.  j.  L.  267 ;  Dilts  v.  Kinney, 

employer,  it  must  appear  that  he  ex-  15  N.  J.  L.  130.  • 

pressly  ordered  or  directly  assented  to  6.  Hence,  the  scienter  must  be  laid 

the  thing  actually  done.    Thus,  where  and    proved.     Mason    r.   Keeling,  12 

the  plaintiff 's  sheep  were  run  over  by  Mod.  333;  Buxendin  v.  Sharp,  2  Salk. 

a  train,  the  engine  driver  having  orders  662 ;  Jones  v.  Perry,  2  Esp.  482. 

to  go  at  a  certain  high  rate  of  speed,  it  6.  Some  of  the  earlier  cases  held  that 

was  held  that  trespass  did  not  lie.  Parke,  trespass  alone  lay  where  immediate  in- 

B.,  said:  **It  did  not  follow  as  a  neces-  jury  followed  a  negligent  act.    Gates 

sary  consequence  that  it  [the  engine]  v.  Miles,  3  Conn.  64;  Barnes  v.  Hurd, 

would  infringe  on  the  plaintiff's  cattle.  1 1  Mass.  57 ;  Waldron  v.  Hopper,  i  N. 

It   might    not  have   happened,  if  the  1.  L.  390;  Case  v.  Mark,  2   Ohio  169; 

driver  had  seen  the  cattle  sooner,  or  Taylor   v.   Rainbow,  2    H  e  n.  &  M* 

the  cattle  had  heard  the  engine,  and  got  ( Va.)  423. 

out  of  the  way.    The  act,  therefore,  7.  Branscomb  v.  Bridges,  i  B.  &  C. 

cannot  be  treated  as  a  trespass,  on  the  145;  8  E.  C.  L.  63;  Smith  v,  Goodwin^ 

ground  that  it  was,  by  necessary  impli-  2  N.  &  M.  114;  Frankenthal  v.  Camp, 

cation,  ordered  to  be  done  by  the  de-  55  111.  169;  Schuer  v.  Veeder,  7  Blackf. 

fendants.    .     .    .    This  is  a  simple  case  (Ind.)  342;  Johnson  v.   Castleman,  3 

of  an  act  done  by  the  servant  in  the  Dana  (Ky.)  377;  Dal  ton  v.  Favour,  3 

course  of  his  employment,  not  specifi-  N.  H.  465 ;  Gilson  v.  Fisk,  8  N.  H.404; 

cally  ordered   by   the   master.    .     .    .  Blin  v,   Campbell,    14  Johns.  (N.  Y.} 

If  in  the  present  case  the   plaintiff's  432   (see  Percival  v,  Hickey,  iS Johns, 

cattle  had  a  right  to  be  on  the  railway,  (N.  Y.)  2«;7 ;  9  Am.  Dec.  2'io);  McAl- 

the  plaintiff  has  a  remedy  by  action  on  lister  v.  Hammond.  6  Cow.  (N.  Y.) 

the  case  against  the  compaii}'  for  caus-  342;   Brennan  v.  Carpenter,  i   R.  I* 
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will  lie  for  a  breach  of  contract,  case  also  will  lie  for  a  violation  of 
the  duty  which  the  contractual  relation  involves.^  In  the  case  of 
negligent  performance  of  an  undertaking  requiring  especial  skill,* 
or  of  the  breach  of  a  duty  arising  in  law  from  the  circumstances 
of  the  case,  or  the  breach  of  a  duty  imposed  by  operation  of  law,' 

474;    Howard    v.  Tyler,    46  Vt.  683,  of  skill  or  care  in  the  treatment  of  a 

qualifying   Claflin  v,  Wilcox,  18  Vt.  patient.     Slater  f .  Baker,  2  Wils.  359; 

605;  Waterman  v.  Hall,  17  Vt.  128;  42  Seare  v.  Prentice,  8  East  48;  Peck  v. 

Am.  Dec.  484.      And  see   Jordan   v,  Martin,  17  Ind.  115;  West  v.  Martin, 

Wjatt,  4  Gratt.   (Va.)   151 ;  47    Am.  31  Mo.  375;  80  Am.  Dec.  107. 

Dec.  720.  The  want  of  skill  being  the  gist  of 

It  has  even  been  held  that  case  will  the  action,  it  may  be  brought  by  the 

4ie  where  a  recovery  has  already  been  party  injured,  whether  the  defendant 

had  in  trespass.     Blin  v,  Campbell,  14  was  employed  by  him  or  by  some  one 

Johns.  (N.  Y.)  432.  else.    Gladwell  v.  Steggall,  c  Bing.  N. 

1.  The  form  of  action  is  ctssumpsit  Cas.  733 ;  35  E.  C.  L.  292 ;  8  Scott  60. 
or  case,  according  as  the  contract,  or  The  distinction  between  the  liability 
the  duty  growing  out  of  it,  is  made  the  on  an  express  contract  and  that  on  the 
basis  of  the  defendant's  liability.  New  contract  implied  in  law  to  use  all  nee- 
Orleans,  etc.,  R.  Co.  v.  Hurst,*  36  Miss,  essary  skill,  is  stated  at  length  in  Zell 
660;  Howe  V.  Cook,  21  Wend.  (N.  Y.)  v,  Arnold,  2  P.  &  W.  (Pa.)  293,  where 
29^  Coggswell  V,  Baldwin,  15  Vt  404;  a  millwright  contracted  to  build  a 
1 1  Am.  Dec.  686.  mill,  carding-machine,  millrace,  etc.. 

Case  lies  against  attorneys  at  law  for  but  laid  off  the  millrace  unskillfully, 

negligence  in  the  conduct  of  cases  in-  so  that  the  water  failed  to  flow.    The 

trusted  to  them.     Walker  v,  Groodman,  supreme  court  of  Pennsylvania^  per 

21  Ala.  647;  Sevier  v,  Holliday,  2  Ark.  Gibson,  C.  J.,   said  that  although  the 

512;  O'Barr  v,  Alexander,  37  Ga.  195;  action  grew  out  of  an  express  contract, 

ibearborn  V.  Dearborn,  15  Mass.  316;  '*  no  other  contract  formed  an  ingre- 

Salisbury  v,  Gourgas,  10  Met.  (Mass.)  dient  in  the  subject  of  it  than  that  im- 

442;  Wilson  V,  Coffin,  2  Cush.  (Mass.)  plied  by  the   law,  which  requires  any 

316;    Holmes  v.    Peck,   i    R.  I.   242;  one  employed  in  an  art  or  calling,  to 

Crooker  v.  Hutchinson,  i  Vt.  73.  bring  to  the    business    a    competent 

The  more  usual  common-law  remedy,  share  of  diligence  and  skill.    The  gist 

however,  is  assumpsit.    See  As  sump-  of  an  action  on  the  case  like  the  pres- 

siT,  vol.  I,  p.  882.  ent  is  not  a  failure  to  perform,  but  a 

Case  lies  against  a  broker  for  neg-  failure  to    perform   in  a    workmanly 

lect  of  his  duty  to  his  principal,  e.  ^.,  manner,  which  is  a  tort.     An  under- 

the  unauthorized  investment  of  money  taking  for  skill  and  diligence  is  im- 

given  him  for  another  investment,  plied  no  further  than  to  raise  a  duty, 

Shreeve  v,  Adams,  6  Phila.  (Pa.)  260.  the  breach  of  which  is  the  gravaman 

It  lies  for  abuse  of  authority  under  a  and  meritorious  cause  of  the  action, 

power  of  attorney  to  sell  stocks,  when  ...    A   special  action  on  the  case 

■such  abuse  does  not  involve  conversion,  lies  for  what  is  substantially  a  tort, 

Sturges  z;.  Keith,  57  III.  451;   11  Am.  although   a    tort  deducible  from  the 

Rep.  28.  existence  of  a  contract." 

So  in  the  case  of  other  kinds  of  work  8.  *' Where  there  is  an  express  promise, 

which  a  man   may  be  employed  to  do.  and  a  legal  obligation  results  from  it, 

Smith  V,  White,  6  Bing.  N.  Cas.  218;  then  the  plaintiff 's  cause  of  action  is 

37  E.  C.  L.  353.  most  accurately  described  in  assumpsit^ 

Case  is  equally  appropriate  where  a  in  which  the  promise  is  stated  as  the 

breach  of  warranty  is  superadded   to  gist  of  action.  But  where  from  a  given 

the  negligent  performance  of  the  con-  state  of  facts  the  law  raises  a  leeal  ob- 

tract,  such  warranty  being  merely  an  ligation  to  a  particular  act,  and  there 

inducement  to  the  contract,  or   to  the  is  a  breach  of  that  obligation,  and  a 

-acceptance  of  the   article  contracted  consequential  damage,  there,  although 

for.     Brown   v,  Edipgton,  2  M.  &  G.  assumpsit  may  be  maintainable  upon  a 

-279;  40  E.  C.  L.  371;  City  Iron  Works  promise  implied  by  the  law  to  do  the 

-v.  Barber,  X02  Pa.  St.  156.  act,  still  an  action  on  the  case  founded 

2.  Thus,  case  lies  against  surgeons  in   tort  is  the  more  proper  form   of 
physicians,  and  apothecaries  for  want  action,  in  which  the  plaintiff  in  his  dec- 
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as  in  the  case  of  common  carriers,^  an  action  on  the  case  is  the 
more  proper  remedy. 

IV.  Fleadikg  AKD  Psagtigs. — The  form  of  the  declaration  in 
actions  on  the  case  depends  on  the  circumstances  which  give  rise 
to  the  action,  and  hence  admits  of  considerable  variety.*  The  in- 
jury ought  not,  in  general,  to  be  stated  to  have  been  committed  vi 
et  armis  nor  contra  pacem?  The  statements  should  truly  and 
specifically  disclose  the  cause  of  action.*  The  action  being  wholly 
distinct  from  that  of  trespass,  counts  in  trespass  cannot  be  joined 
with  those  in  case,  except  where  a  statute  specifically  allows  this.* 
The  plea  and  the  evidence  admissible  thereupon  are  treated  of  in 
Pleading.®  Whatever  will,  in  equity  and  conscience,  bar  recovery, 
may  be  given  in  evidence.''    The  judgment  includes  full  costs  of 

laration  states  the  facts  out  of  which  its  corporate  duty,  to  maintain  such 

the  legal  obligation  arises,  the  obliga-  wharf  m  proper  repair.     Pittsburgh  r. 

tion  itself,  the  breach  of  it,  and  the  Grier,  23  Pa.  St.  54. 

damage  resulting  from  that  breach."  ^/br/((7ri,  case  lies  against  common 

Burnett  v.  Lynch,  5  B.  &  C.  589 ;  13  E.  earners,   inn-keepers,   public  ware- 

C.  L.  336,  per  Littledale,  J.     Hence  it  housemen,  etc.,  for  refusal  to  exercise 

was  held  in  that  case,  that  an  action  on  their  trades.    Y.  B.  31    Hen.  VI.  5^; 

the  case  lies  for  non -performance,  by  Jackson  v,  Rogers,  2  Show.  337;  AJ]- 

an  assignee  of  the  term,  of  the  cove-  nutt  v,  Inglis,  13  East  527;  Pickford 

nants  in  a  lease,  to  the  damage  of  the  v.  Grand  Junction  R.  Co.,  8  M.  &  W. 

lessee,  the  lease  having  been  assigned  373 ;  Ansell  ?*.  Waterhouse,  6  M.  &  S. 

by  deed-poll,  without    any    express  393.     See  Rex  v,   Kilderby,   i  Wms. 

promise  to  perform  the  covenants  or  Saund.  312  a,  n.  2. 

contract  to  indemnify,  so  as  to  sustain  8.  i  Chitty's  Pleading  (i6th  Am.  ed.> 

an  assumpsit^  and  the  ground  of  the  *i63. 

action  being  the  damage  resulting  to  8.  i  Chitty's  Pleading  (i6th  Am.  ed.) 

the    plaintiff    from   the   defendant's  ^163;  i  Com.  Dig.,  **  Action  Upon  the 

breach  of  duty.  Case,"  chs.  3,  4. 

1.  Although  assumpsit  will   lie  4.  i  Chitty's  Pleading  (i6th  Am.  ed.) 

against  common  carriers  for  breach  of  *i63. 

an  express  or  implied  contract  of  car-  0.  Guilford  v,  -Kendall,  42  Ala.  651. 

riage,  a  breach  of  their  common-law  But  this  has  subsequently  been 

duty  to  carry  and  convey  goods  and  changed  by  statute  in  Alabama.    See 

passengers  in  safety  is  a  tort,  the  sub-  infra^  this  title.  Modern  Changes  and 

ject  of  an  action  on  the  case,  which  Substitutes.     Dale  Mfg.  Co.  v.  Grant, 

was  indeed  originally    regarded  as  34  N.  J.  L.  138. 

the  only  remedy.  Bretherton  v.  Wood,  6.  Pleading,  vol.  18,  p.  467. 

3  B.  &  B.  54 ;  Ansell  v,  Waterhouse,  3  7.  Plowman    v,   Foster,    6   Coldw. 

Chit.  I ;  Pozzi  v.  Shipton,  8  A.  &  E.  (Tepn.)  53. 

963;  35  E.  C.  L.  574;  Bridge  v.  Grand  ''An  action  on  the  case  is  founded 
Junction  R.  Co.,  3  M.  &  W.  244;  Walk-  upon  the  mere  justice  and  conscience 
er  V.  Jackson,  10  M.  &  W.  161 ;  Bank  of  the  plaintiff's  case,  and  is  in  the 
of  Orange  v.  Brown,  3  Wend.  (N.  Y.)  nature  of  a  bill  in  equity,  and,  in  effect 
158;  McCall  V,  Forsyth,  4  W.  &  S.  is  so ;  and  therefore  a  former  recovery, 
(Pa.)  179;  Southern  Express  Co.  v.  release,  or  satisfaction  need  not  be 
McVeigh,  20  Gratt.  ( Va.)  264;  Emigh  pleaded,  but  may  be  given  in  evidence. 
V.  Pittsburgh,  etc.,  R.  Co.,  4  Biss.  (U.  For  whatever  will,  in  equity  and  con- 
S.)  114.  science,  according  to  the  circumstances 
The  same  holds  true  of  shipowners,  of  the  case,  bar  the  plaintiff's  recoTerr, 
even  though  the  master  be  also  liable  may,  in  this  action,  be  given  in  evidence 
on  the  charter  party.  Leslie  v.  Wilson,  by  the  defendant;  because  the  plaintiff 
6  Moore  415.  must  recover  upon  the  justice  and  con- 
Where  a  city  keeps  a  public  wharf,  science  of  his  case,  and  upon  that 
and  receives  tolls  for  its  use,  it  is  liable  only.'*  Bird  r.  Randall,  3  Burr.  1345 1 
in  an  action  on  the  case  for  neglect  of  i  wils.  45.    To  the  same  effect,  Kil* 
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suit  irrespective  of  the  amount  of  the  damages,  except  as  this  may 
be  modified  by  state  law.^ 

y.  MODEBH  Chahges  AHB  SUBSTITUTES. — In  Alabama,  Florida, 
Maryland,  Mississippi,  New  Hampshire,  New  Jersey,  Rhode  Island, 
and  the  Territory  of  New  Mexico,  the  action  on  the  case  remains 
substantially  as  at  common  law,  except  that  in  Alabama  counts 
in  trespass  and  case  may  be  joined,  when  they  relate  to  the  same 
subject-matter.* 

In  England,  and  in  those  states  which  have  adopted  codes  of 
pleading,  case  does  not  now  exist  as  a  distinct  form  of  action,  be- 
ing merged  in  the  single  form  of  civil  action.*  In  Massachusetts, 
it  has  been  merged  with  other  actions  for  damages  ex  delicto  in 
the  "action  of  tort/**  In  Pennsylvania,  in  the  "action  of  tres- 
pass,'** and  in  Tennessee  in  the  "  action  on  the  facts  of  the  case."* 
In  Michigan,  it  is  employed  to  recover  damages  where,  by  the 
wrongful  act  of  any  person,  an  injury  is  produced,  either  to  the 
person,  personal  property,  or  rights  of  another,  or  to  his  servant, 
child  or  wife,  for  which  trespass  lies,  whether  such  act  be  willful, 
forcible,  or  not,  and  whether  the  injury  be  immediate  or  conse^ 
quential.^  In  Delaware,  Illinois,  and  Maine,  the  distinction  be- 
tween trespass  and  trespass  on  the  case  has  been  abolished,  and 
either  form  may  be  used.®  In  Virginia  and  West  Virginia,  tres- 
pass on  the  case  may  be  brought  for  injuries  wherever  trespass 
would  lie.®  The  rights  of  action  which,  before  these  changes 
took  place,  were  sued  on  in  actions  on  the  case,  remain,  of  course, 
unchanged,*^  and,  under  whatever  system  they  are  prosecuted, 
must  be  supported  by  the  same  evidence  as  at  common  law.^^ 

:heffer  v.  Herr,  17  S.  &  R.  (Pa.)  325;  court  declined  to  entertain  the  objec- 

1 7  Am.  Dec.  658 ;  Gilchrist  v.  BalCf  8  tion  that  the  form  of  action  should 

Watts  (Pa.)  355;  34  Am.  Dec.  469.  have  been  trespass,  and  not  case,  as  the' 

Hence,  in  an  action  to  recover  the  distinction   no  longer  existed.    Short 

value  of  chattels,  the  defendant  can,  v.  Messenger,  126  Pa.  St.  637. 

under  the  general    issue,   justify  the  6.  Code  of  Tennessee  (1884),  (  344<* 

taking  and  sale  of  the  chattels  by  proof  7.  a  Howell's  Stats.  Michigan  i^^^), 

of  a  chattel  mortgage  purchased  and  §  7759*  P-  1942.    It  does  not  apply  to 

held  by  him.    Fulton  v,  Merrill,  33  111.  trespass  on  lands.  Wood  v,  Michigan 

App.  599.  A.  L.  R.  Co^,  81  Mich.  358. 

1.  I  Cnittj's  Pleading  (i6th  Am.ed.)  8.  Laws  of  Delatvare  (1874),  c^*  1^* 

^^164.  §  I  If  p.  648;  Illinois  Rev.  Stats.  (1891), 

a.  Code  of  Alabama  (x886),  §  2673,  ch.  iio,§  22,  p.  1045;  Afa/nc;  Rev.  Stats. 

p.  594.  (1884),  ch.  82,  §   15,   p.  696.   Hence, 

8.  See  Pleading,  vol.  x8,  p.  467.  counts  in  both  forms  may  be  joined  in 

4.  Massachusetts  Pub.  Stats.  (1882),  the  same  declaration,     if  rug  v.  Ward, 

-ch.  167,  §  I ,  p.  964.  77  111.  603;  Barker  v.  Koozier,  80  111.  205. 

6.  Act  of  May  25,  1887,  §  2,  P.  L.  271,  9.  Code  of    Virginia  (1887),  §  2901, 

Purd.  Dig.  Supp.,  p.  2369.    The  Penn-  p.  693;  Code  of  West  Virginia  (1891), 

sylvania  courts  cannot  now  distinguish  ch.  103,  §  8,  p.  726. 

between  these  forms  of  action.     Duf-  Hence,  a  declaration  alleging  a  case 

field  f.  Rosenzweig,  144  Pa.  St.  520.  of  trespass  at  common  law,  is  sufficient 

In  an  action  on  the  case  for  injuries  for  trespass  on  the  case.    Daingerfield 

by   the  conversion  of  down    timber,  v.  Thompson,  33  Gratt.  (Va.)  136;  36 

brought  before  the  passage  of  this  law.  Am.  Rep.  783. 

but  decided  by  the  supreme  court  on  10.  See  Hill  v.  Kimball,  76  Tex.  210. 

'writ  of  error  after  the  passage,  that  11.  The  statute  abolishing  the  distinc- 
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IMnitloiii.  TRIAL— TROUBLE.  DaOaltlni. 

TEIAl.— (See  Adjournment,  vol.  i,  p.  192;  Bill  of  Excep- 
TiONS,  vol.  2,  p.  218 ;  Change  of  Venue,  vol.  3,  p.  90 ;  Consti- 
TUTioNAL  Law,  vol.  3,  p.  670 ;  Contempt,  vol.  3,  p.  ^^^ ;  Crim- 
inal Procedure,  vol.  4,  p.  729 ;  District  or  Prosecuting 
Attorneys,  vol.  5,  p.  713  ;  Instructions,  vol.  11,  p.  236;  In- 
terpreter, vol.  II,  p.  523;  Judge,  vol.  12,  p.  2;  Jury  ani> 
Jury  Trial,  vol.  12,  p.  318  ;  Justice  of  the  Peace,  vol.  12,  p. 
390;  Master  in  Equity,  vol.  14,  p.  919;  New  Trial,  vol.  16,. 
p.  500;  Oath,  vol.  16,  p.  1017;  Production  of  Documents, 
vol.  19,  p.  227 ;  Questions  of  Law  and  Fact,  vol.  19,  p.  598 ; 
Referees,  vol.  20,  p.  660 ;  Stay  of  Proceedings,  vol.  23,  p. 
520 ;  Sunday,  vol.  24,  p.  528 ;  Verdict  ;  Witnesses.) 

TBIMMDIOB. — See  note  i. 

TEOOPS.— (See  Militia,  vol.  15,  p.  474.) 

TBOTTBLE.— See  note  2. 

tion  between  the  actions  of  trespass  bj  the  proceeding,  nor  for  the  uncer- 

and  case  does  away  with  the  technical  tainty  in  which  he  has  been  kept  as  to 

distinction  only,  but  does  not  affect  the  whether  the  street  would  be  laid  out; 

substantial  rights  and  liabilities  of  the  but  he  may  recover  for  his  trouble  and 

parties,  so  as  to  operate  to  give  any  expense  in  visiting  the  city,  where  his 

other  remedy  for  acts  done,  than  before  land  was  situated,  in  consulting  with 

existed.    Blalock  v,  Randall,  76  111.  234.  counsel  and  in  conferring  with  the  offi- 

Under  the  New  Tork  Code,  where  cials.     In  that  case  the  court,  by  Endi- 

the  pUintiff's  remedy  is  in  equity,  an  cott,  J.,  said  :   *'The  statute  provides 

action  at  law  in  the  nature  of  an  action  that  any  person  claiming  damages  shall 

on    the    case  cannot    be    maintained,  have  full  indemnity  for  the  trouble  and 

Braem  v.  Merchants'  Nat.  Bank,  127  N.  expense  to  which  he  has  been  put  by 

Y.  508.    See  Pleading,  vol.  18,  p.  467.  the  proceedings.    General  Statutes,  ch. 

1.  In  Wright  v,  Hitchcock,  5  Exch.  43,  §§  14,63.  The  respondent  contends 
46,  the  word  was  held  to  mean  some-  that  the  words  *  vexation,' '  disquietude,* 
thing  attached  to  any  part  of  the  dress,  '  annoyance,'  '  uncertainty,'  as  used  by 
either  of  man  or  woman,  whether  it  is  the  learned  Judge,  refer  to  conditions 
called  the  frill  of  a  sleeve,  or  the  ruffle  of  mind,  and  are  not  the  subject-matter 
of  a  shirt,  or  the  trimmings  of  a  lady's  of  damages  vrithin  the  meaning  of  the 
dress.  statute.     We  are  of  opinion  that  the 

Hat  TrlmmlngB. — Ribbons  composed  objection  is  well   taken.     The    word 

of  silk  and  cotton,  in  which  silk  is  the  *  trouble,'  in   the  statute,  refers  to 

component  material   of    chief    value,  trouble  from  which  some  material  or 

used  as   trimmings   for   ornamenting  pecuniary    injury    results,     involving 

hats  and  bonnets  and  having  commer-  labor  and  the  expenditure  of  time,  or 

cial   value  only  for  that  purpose,  are  occasioning  inconvenience  to  the  owner 

liable  only  to  the  duty  imposed  upon  in  the  use  and  occupation  of  the  land; 

such  articles  under  Robertson  v,  Edel-  all  of  which  may  be  estimated  in  dam- 

hoff,  132  U.  S.  614.     Artificial   fruits  agesby  a  standard  common  to  all  cases, 

and  artificial  stems  and  leaves  are  trim-  But  mental  troubles,  so  difficult  to  esti- 

mings.    Marsh  v,  Seeberger,  30  Fed.  mate  by  any  pecuniary  standard,  and 

Rep.  422.  which  may  vary  in  different  individuals, 

2.  In  Whitney  v,  Lynn,  122  Mass.  according  to  their  temperament  or 
338,  it  was  held  that  under  a  statute  health,  do  not  come  within  the  meaning 
providing  full  indemnity  to  a  person  of  the  statute,  and  are  not  the  subject- 
whose  land  had  been  taken  for  laying  matter  of  damages.  The  other  objec- 
out  a  street,  for  the  trouble  and  ex-  tion  must  be  overruled.  The  petltion- 
pense  to  which  he  has  been  put  by  the  er's  trouble  and  expense  in  visiting 
proceeding,  a  person  could  not  recover  Lynn,  employing  counsel  and  confer- 
for  the  disquiet,  vexation,  and  annoy-  ring  with  the  mayor,  come  clearly 
ance  to  which  he  had  been  subjected  within  the  statute." 
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TBOVEB. — (See  Bailment,  vol.  2,  p.  61 ;  Conversion,  vol.  4, 
p.  104 ;  Demand,  vol.  5,  p.  528^ ;  Finder  of  Property,  vol.  7,  p. 
977;  Lost  Papers,  vol.  13,  p.  1059;  Pleading,  vol.  18,  p.  467; 
Pledge,  vol.  18,  p.  585  ;  Recaption,  vol.  19,  p.  1093.) 


I.  Definition,  712. 
II.  Conversion — What  Constitutes, 

I.  KUments  of  Converston^  714. 
a.  In  General^  714. 
^.  Must  Be    a   Misfeasance^ 

717. 
c.  Ho-w  Far  Defendants  Ig- 

norance  of  Pla  in  t  iff^s 

Rights  a  DefensCy  720. 
dm  Advantage  to  the  Defend- 

ant  Not  the  Test,  723. 
e.  Conversion  Arising  from 

Contract,  724. 
3.  Conversion  by  Detention^  726. 

a.  In  General,  726. 

b.  Demand  and  Refusal  Evi- 
dence of  Conversion,  728. 

c.  Property  Must  Be  in  De- 
fendant'^ s  Possession,  729, 

d.  Property  in  Custodta 
^egis,  730. 

e.  Demand  Does  Not  Waive 
Actual  Conversion,  731. 

f.  Tender  Subsequent  to  De- 
mand and  Refusal,  731. 

3.  Conversion   by  Purchase, 

731. 

4.  Conversion  by  Tahing,  733. 

a.  Generally,  733. 

b.  Distinction  Between  Con- 
version and  Trespass,  735. 

c.  Tahing  Need  Not  Be  Ac- 
tual, 737. 

d,  Tahing  Possession  of 
Premises  Upon  Which 
Goods  Are  Deposited,  738. 

e.  Tahing  by  Duress  or 
Fraud,  739. 

5.  Conversion  by  Wrongful  Use 
or  Disposition,  741. 

III.  Title  to  Maintain  Trover,  744. 

1.  Who  May  Maintain  Trover, 

744- 

a.  In  General,  744. 

b.  Bailees,  754. 

c.  Lessees,  756. 

d.  Lienees,  756. 

e.  Mortgagees^  »j^*j, 
f  Pledgees,  758. 

g.  Trustees,  7 $<). 
h.  Finders  of  Lost  Property, 

759- 
I.  Bankrupts — As  to  After- 
Acquired  Property,  760. 

2.  Absolute   and  Special  Prop- 
erty Compared,  760. 
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3.  Trover  and  Trespass    Com- 
pared, 762. 
IV.  Subjects  of  Conversion,  765. 
X.  In  General,  765. 

2.  Money,  766. 

3.  Symbols  of  Property,  767. 

4.  Shares  of  Stock,  770. 

5.  Severed  Portions  of  the 
Realty,  774. 

V.  Who  Liable  m  Trover.  778. 

1.  In  General,  778. 

2.  Carriers  and  Warehousemen^ 
781. 

3.  Agents,  782. 

4.  Pledgees,  784. 
c.  Mortgagees,  784. 

6.  Fraudulent  Vendees,  785. 

7.  Co-  Owners,  787. 

a.  English  Rule,  787. 

b.  American  Rule,  788. 

8.  Public  Oficers,  790. 
VI.  Waiver  of  Tort,  792. 

1.  When  Tort  May  Be  Waived, 

793.. 

2.  Choice  Between  .  Trover  and 

Assumpsit,  798. 

3.  Infancy  no  Defense,  798. 

4.  Tenants    in    Common   Must 
Join,  79p. 

5.  Effect  of  Election,  799. 
VII.  Procedure,  801. 

1.  Declaration     or     Complaint ^ 
801. 

2.  Bond,  808. 

3.  Plea  or  Answer,  809. 

4.  Pleading  and  Proof   Must 
Correspond,  812. 

5.  Evidence,  812. 

a.  In    General — Burden   of 
Proof  812. 

b.  Proof  of  Title  or  Posses- 
sion, 813. 

6.  Effect  of  y  u dg ment  for 
Plaintiff,  815. 

VIII.  Measure  of  Damages,  8x8. 

1.  General  Rule,  818. 

2.  Where    Plaintiff  has   Lim- 
ited Interest,  8x9. 

3.  Value,  824. 
a»   When  Estimated,  824. 

b.  Where  Estimated,  826. 

c.  How  Estimate  d — Evi- 
dence of  Value,  826. 

4.  Value  as  Affected  by  A  ccession 
or  Act  of  Wrongdoer,  829. 

5.  P'-r  op  e  rty  of  Fluctuating 
Value,  836. 


IMniUon. 


TROVER. 


Definitiim. 


a.  English  Rule^  836. 
h.   American  Rule^  837. 

6.  C hoses   in  Action  —  Bills, 
Notes,  etc.,  845. 

7.  Instruments  of  Title^  847. 

8.  Interest,  848. 


9.  Special  Damages,  849. 
I o.  Mitiga tion    of    Damages, 
851. 

a.  Return  of* Property,  851. 
h.  Appropriation    to    Plain- 
tiff's Use,  855. 


I.  Definition. — Trover,  at  common  law,  was  an  action  on  the 
case,  whereby  the  owner  of  personal  property  recovered  damages 
against  a  person  who  had  committed  the  wrong  of  conversion 
with  respect  to  that  property.  The  action  derives  its  name  from 
the  form  which  the  declaration  originally  assumed  :  "  That  the 
defendant  found  goods  which    the  plaintiff  lost ;  *'    the   finding 

{trouver),  in  the  language  of  the  ancient  pleaders,  was  the  induce- 
ment and  the  conversion  the  gist  of  the  action.* 

1.  **  In  form,"  said  Lord  Mansfield  in  holding    might    have    become    subse- 

Cooper  V.  Chitty,  i  Burr.  20,  i  Smith's  quently.     See  Trespass,   vol.  26,  p. 

L.  C.  810,  "the  action  is  a  fiction;  in  568;  1  Chittj   on   PI.,  tit.  »»Trespass'' ; 

substance,  a  remedy   to   recover  the  Bradley  z\  Davis,  14  Me.  44;  30  Am. 

value  of  personal  chattels   wrongfully  Dec.  729;  Van   Brunt  v.  Schenck,  11 

converted.    The  form  supposed  thede-  Johns.  (N.  Y.)  377;  Parker  v.  Walrod, 

fendant  to  have  come  by  the  possession  13  Wend.    (N.  Y.)  396;  16  Wend.  (N. 

of  the  goods  in   a  lawful    manner.  Y.)  514;  30  Am.  Dec.  124;  Cooley  on 

Where  the  defendant  takes  them  wrong-  Torts,  442;  Cooper  v,  Chitty,  i  Burr, 

fully  and  by  trespass,  the  plaintiff,  if  he  31.     Pourth:  detinue  afforded  a  more 

thinks  fit  to  bring  this  action,  waives  direct  remedy  for  the  recovery  of  chat- 

the  trespass  and  admits  the  possession  tels  unlawfully  detained,  and  in  some 

to   have   been   lawfully  gotten.     The  manner  supplied  the  defects  of  the  ac- 

gist  of  the  action  is  the  conversion."  tion  of  trespass.     This  was  the  proper 

See  also  I  Chitty  on  PL,  p.  167;  QooXey  form   of   action  for  the  recovery  in 

on  Torts,  p.  516;    Bigelow's   Leading  specie,  of  chattels  which  were  unlaw- 

Cas.,  tit.,"  Conversion."  fully  detained  by  the  defendant.    The 

History  of  the  Action. — The  common  judgment  in  detinue  was  conditional : 
law  afforded  the  owner  of  chattels  who  **  That  the  plaintiff  recovers   the  said 
had  been  unlawfully  deprived  of  them  goods,  or  (if  they  cannot  be  found)  their 
by  the  wrongful  act  of  another,  four  respective  values  and  damages  for  de* 
distinct  remedies,   the   application   of  taining  them."    But  detinue   was  at- 
each  depending  upon  the  character  of  tended  with  some  disadvantages.     It 
.  the  wrongdoer^s  act  and  the  nature  of  was  essential  for  the  plaintiff  to  set  out 
the  relief  sought.    First:  the  appeals  of  with  minute  accuracy  a  description  of 
robbery  and  larceny  furnished  a  rem-  the  goods  detained,  so  as   to  identify 
edy  in  those  cases  where  the  defendant  them  from  other  goods  of  like  charac- 
feloniously  deprived  the  plaintiff  of  his  ter.     A  failure  to  comply  with  this  par- 
property.     The  judgment  was  restitu-  ticular  was  fatal  to  the  plaintiff's  case; 
tion  of  the  goods   to  the  owner   and  and  where  several  chattels  were  detain- 
punishment  to  the  wrongdoer.    4  Bl.  ed,  each  had  to  be  described  so  minutelj 
Com.,  p.  Z46;  2  Stephen's  Hist.  Crim.  that   it  rendered   the  pleadings   lon^, 
Law,   p.  247 ;    Bigelow's   L.   C.    420.  tedious,  and  cumbersome.    Nor  did  this 
Second:  replevin  was  the  proper  form  formal  accuracy  cease  with  the  written 
of  action  in  those  cases  where  the  de-  pleadings  of  the  parties.    The  verdict 
fendant  had  unlawfully  distrained  the  of  a  jury  which  did  not  find  a  detainer 
goods  of  the  plaintiff.    4  Bl.  Com.,  p.  as  to  each  article  separately,  and  esti- 
148.     See  Replevin,  vol.  20,  p.  1041.  mate  the  damages  for  the  detention  of 
Third:  trespass  was  the  action  where-  each  specific  chattel,  was  of  no  effect 
b}'  one  whose  property  had  been  un-  i  Chitty  PI.,  p.  164;  3  Bl.  Com.  15a; 
lawfully  taken  by  another,  was  afforded  Cro.  Jac,  p.  681.     Again,  the  defend- 
relief.     It  was   inapplicable   to  a  case  ant,  by  swearing  to  the  non-existence 
where  the  defendant  acquired  posses-  of  the  plaintiff's  cause  of  action,  could 
sion    lawfully,   however   tortious   his  at  once   defeat  the  plaintiff's  claim, 
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In  England^  the  necessity  of  a  fictitious  allegation  of  a  losing 
and  finding  has  been  dispensed  with  by  statute,*^  while  procedural 

legislation  in  recent  years,  in  the  various  states,  has  almost  totally 
abolished  the  form  of  the  action,  though  preserving  the  substan- 
tive right  to  recover  for  the  wrong  of  conversion.* 

-which  privilege,  called  wager  at  law,  an  action  in   the  precise  form  from 

was  grounded-  upon    the    analogy    of  which  the  action  of  trover  derived  its 

detinue  to  the  action  of  debt;  detinue  name,  appears.  Brooke's  N.C.  6.  Judg- 

being  nothing  more  than  an  action  of  ing  from  the  exceptions  taken  to  the 

debt  for  chattels.     History  of  Assump-  declaration,  the  form  of  the  action  was 

sit,  J.  B.  Ames,  3  Harv.  L.  Rev.,  p.  lOo;  a  novelty.    The  earliest  cases  were  no 

Bigelow*8  L.  C,  p.  422;  3  Bl.  Com.,  p.  doubt  actual   instances  of  where  the 

152;  Burroughs  r.  Bayne,  5  H.  &  M.  defendant     found    goods    which    the 

396,  per  Martin,  B.  plaintiff  had  lost.     But  the  advantages 

After  the  enactment  of  the  statute,  of  the  new  action  over  detinue  soon 

in  cousimili  casu,  13  Edw.  I,  the  com-  gave  it  a  popularity  among  the  plead- 

mon  lawyers  were  not  long  in  devis-  ings,  since  the  finding,  as  in  detinue, 

ing   means   of    overcoming    the    dis-  was  not  traversable  and  the  **  conver- 

advantages  of  the  action  of  detinue,  sion  "  was  the  gist  of  the  action.    See 

Indebitatus  assumpsit  had  usurped  the  Reeves*  Hist,  of  Eng.  Law,  vol.  3,  p. 

functions  of  the  action  of  debt,  wager  ^53;  Bigelow's  L.  C.  p.  425;  Brooke's 

of  law  not  being  an  incident  to  actions  N.  C.  122,  pi.  404;  Bacon's  Abr.,  tit. 

on  the  case.    It  was  very  desirable  to  "Trover;'*  Rollers  Abr.,  tit.  "Trover" 

procure  a  remedy  in  place  of  detinue,  [a].    See  also  the  valuable  note  of  Mr. 

and  several  actions  of  assumpsit  were  F.  W.  Maitland,  Appendix  A,  Pollock 

brought  which,  under  the  old  law,  might  on  Torts,  p.  467. 

have  been  made  the  subject  of  an  ac-  1.  15  and  16  Vict.,  ch.  76,  (  69,  the 
lion  of  detinue.  In  36  Henry  VIII.,  first  Common  Law  Procedure  Act. 
there  appears  an  action  on  the  case.  The  form  of  the  declaration  prescribed 
"  for  that  the  plaintiff  had  delivered  by  this  enactment  simply  alleges  that, 
the  goods  to  the  defendant  and  the  de-  **  The  defendant  converted  to  his  own 
fendant  for  ten  shillings  promised  to  use  or  wrongfully  deprived  the  plain- 
keep  them  safe.'*  Bro.  N.  C.  4.  So,  tiff  of  the  use  and  possession  of  the 
again,  in  an  action  upon  the  case,  that  plaintiff's  goods."  The  alternative 
the  fi^oods  of  the  plaintiff  came  into  words  were  inserted  at  the  suggestion 
the  hands  of  the  defendant,  and  he  of  Lord  Denman,  with  a  view  merely 
wasted  them,  the  defendant  says  they  of  explaining  the  nature  of  the  "  con- 
came  not  to  his  hands,  etc.,  and  gives  version."  Per  Bramwell,  B.,  in  Eng- 
in  evidence  that  they  were  not  the  land  v.  Cowley,  L.  R.,  8  Exch.  126. 
proper  goods  of  the  plaintiff.  34  Hen.  These  allegations  are  exactly  similar 
VIII. ;  Bro.  Action  Sur  Le  Case  X03.  to  one  another,  and  it  is  the  latter  that 

Whenever    detinue    could   be  sup-  most  correctly  described  the  nature  of 

planted  by  another  form  of  action,  it  the  action,  since  the  plaintiff  sues  in 

was  invariably  rejected  and  an  action  respect  of  the  loss  of  goods  for  which 

upon  the  case  adopted.    Many  actions  he  has  suffered,  irrespective  of   any 

were  brought  in  case  which,  under  the  particular  appropriation  of  them,which 

old  law,  would  have  been  in  detinue,  may  have  been  made  by  the  defendant. 

Thus,  it  was  held  that  an  action  on  Keyworth  v.  Hill,  30.  &  Aid.  687; 

the  case  lay  against  one  who  had  hired  Glyn  r^  East  Indian  Dock  Co.,  6  Q^  B. 

a  horse  to'  ride  to  Everwick  and  had  Div.  490;  Burroughs  v,  Bayne,  5  H.  & 

ridden  it  to  Carlisle;  21   Edw.  IV.,  p.  N.  309;  England  v,  Cowley,   L.  R.,  8 

76;  also  that  it  lay  against  one  who  Exch.   129;    Hiort  v,  Bott,   L.   R.,  9 

had  hired  a  horse  to  ride  to  Everwick  Exch.  89. 

and  had  ridden  it  so  fast  that  it  could  2.  Pleading,  vol.  x8,  p.  478;  494,  n. 

not  be  used  for  many  days;  that  it  lay  4,  and  the  various  sub-heads  under  the 

against  one  who  had   killed  a  horse  sub-title,  Pleading-  Under  Codes.    See 

which  had  been  bailed  to  him.    Bige-  also  Maxwell   on  Code  Pleading,  pp. 

low's  L.  C,  p.  423.  595*326-327,  532,  533. 

It  was  not,  however,  until  the  fourth  The  action  of  detinue  is  now  nearly 

year  of  the  reign  of  Edward  VI.  that  obsolete,  and  if  the  suitor  desires  to 
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n.  CoKYEBflLOK — WHAT  C0K8TITUTE8 — 1.  Elements  of  ConveTnoiL— 
a.  In  General. — A  conversion,  in  the  sense  of  the  law  of  trover, 

is  any  unauthorized  dealing  with  the  goods  of  another  by  one  in 
possession,  whereby  the  nature  or  quality  of  the  goods  is  essen- 
tially altered,  or  by  which  one  having  the  right  of  possession  is 

deprived  of  all  substantial  use  of  the  goods,  permanently  or 
temporarily.^ 

recover  the  specific  chattel,  he  brings  version  of  the  article  loaned  until  deliv- 

replevin.     See  Replevin,  vol.  20,  ery  or  tender  of  the  one  sold.    Jackson 

p.  1041.  V,  Appleton,  2  N.  Y.  Supp.  787. 

In  Cooley  on  Torts,  p.  516,  it  is  said  The  mere  assertion  of  ownership 

that  in  many  states,  there  are  statutes  without  in  any  way  interfering  with 

which  permit  the  plaintiff,  in  an  action  the  property  or  the  owner's  right  to 

of  replevin,  to  proceed  in  it  as  in  trover,  control  it,  is  no  evidence  of  a  conver- 

and  recover  the  value  of  the  property,  sion.    Irish   v,  Cloycs,  8  VL  30;   3a 

in  case  the  officer  fails  to  find  it    See  Am.  Dec.  446. 

Replevin,  vol.  20,  p.  1041.  Forbidding  an  outgoing  tenant  tak- 

1.  Prof.  J.  6.  Ames,  15  Am.  Law  ing  his  property  from  the  premises,  ex- 
Rev.  363.  cept  on  paying  a  demand  which  is  not 

Other  definitions  of  conversion,  a  lien,  amounts  to  a  conversion.    Voss 

"A  conversion  is  any  unauthorized  act  v,  Bassett  (Tex.  1890),  15  S.  W.  Rep.  503. 

which  deprives  another  of  his  property  The  gist  of  the  action  is  the  convert 

either  permanently  or  for  an  indefinite  sion,  and  unless  the  defendant  has  had 

time."    Bosanquet,  adopted  by  Bram-  an  actual  or  virtual  possession  of  the 

well,  B.,  in   Hiort  v,  bott,  L.   R.,  9  goods,  he  cannot  be  charged  with  con- 

Exch.  86.  version  of  them  to  his  own  use.  Tray- 

In  Bouvier's  Law  Diet.,  conversion  is  ler  v,  Horrall,  4  Blackf.  (Ind.)  317. 
defined  as,  **  The  turning  or  applying  The  mere  driving  an   estray  from 
the  property  of  another  to  one's  own  one's  close  into  the  high  way  is  not  a  con- 
use."  version.    Stevens  v.  Curtis,  18  PicL 

In  Liptrot  v.  Holmes,  i  Kelly  (Ga.)  (Mass.)  227,  One  who,  knowing  prop- 
381,  Warner,  J.,  said  :  "  The  action  of  erty  to  be  under  attachment,  suffers  it 
trover  being  founded  o  n  a  conjoint  to  be  sent  away  and  sold  by  the  owner, 
right  of  property  and  possession,  any  under  an  agreement  by  which  he  re- 
act of  the  defendant  which  negatives  or  ceives  the  avails  of  the  sale,  is  not 
is  inconsistent  with  such  right,  amounts  thereby  guilty  of  conversion.  Polley 
in  law  to  a  conversion.  It  is  not  neces-  v,  Lenox  Iron  Works,  2  Allen  (Mass.) 
sary  to  a  conversion  that  there  should  182.  Nor  is  the  sale  of  property  by  the 
be  a  manual  taking  of  the  thing  in  defendant  after  the  commencement  of 
question  by  the  defendant;  it  is  not  the  suit,  evidence  of  conversion, 
necessary  that  it  should  be  shown  that  Storm  v,  Livingston,  6  Johns.  (N.  Y.) 
he  has  applied  it  to  his  own  use.  Does  44.  Where,  in  a  usurious  contract,  the 
he  exercise  a  dominion  over  it  in  ex-  delivery  of  personal  property  by  the 
elusion  or  in  defiance  of  the  plaintiff's  borrower  to  the  lender  is  a  part  of 
right?  If  he  does^  that  is  in  law  a  con-  the  transaction,  the  possession  of  such 
version,  be  it  for  his  own  or  another  property  by  the  lender  is  tortious  from 
person's  use."  the  beginning  and  trover  will  immedi- 

One  who  assumes  to  himself  the  prop-  ately  lie.  Schroeppel  r.  Coming,  5 
erty  in  and  right  of  disposition  of  the  Den.  (N.  Y.)  236. 
goods  of  another,  is  guilty  of  conver-  Where  one  sells  goods,  and,  because 
sion.  Ramsby  v,  Beezley,  1 1  Oregon  the  buyer  does  not  remove  them  when 
49.  But  if  the  disposition  of  the  prop-  ordered,  sells  them  over  again,  he  is 
erty  is  consented  to  by  the  owner,  there  guilty  of  conversion.  Koon  v.  Brink- 
is  no  conversion.  Tousley  v.  Board  of  erhoff,  39  Hun  (N.  Y.)  130.  The  in- 
Education,  39  Minn.  419;  Griffin  v,  dorsement  and  delivery  of  an  elevator 
Bristle,  J9  Minn.  456.  As  where  the  receipt  by  the  consignee  is  a  conversion 
plaintiff  Tends  an  article  to  the  defend-  of  the  grain  represented  by  the  receipt, 
apt,  to  be  used  by  him  until  the  delivery  as  against  the  holder  of  a  draft  drawn 
of  another  which  the  plaintiff  has  con-  against  it  with  transfer  of  the  bill  of 
tracted  to  sell,  he  cannot  sue  for  con-  lading.     Hamlin  v,  Carruthers,  19  Mo» 
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It  is  a  rule  of  law  that  a  person  who  assumes  dominion  over  the 
property  of  another,  does  so  at  his  peril,  and  is  responsible  in 

App.  567.    The  sale  on  execution  of  289;  Fuller  v.  Tabor,  59  Me.  519;  Wal- 

personal  property  belonging  to  a  third  cott  v.  Keith,  23  N.  H.  196;   Thomson 

person   amounts  toaconversion,  v.  Gortner,    73    Md.    474;   Stuart    v. 

whether  the  officer  making  the  sale  re-  Phelps,  39  Iowa  14,  levy  of  execution 

moves  it  or  not.    Scudder  t^.  Anderson,  on  mortgaged  crop;  Powell  v.  Powell, 

54  Mich.  122.     Where  a  bank  causes  71  N.  Y.  71,  reversing-  2   Hun  (N,  Y.) 

stock,  indorsed  in  blank  with  a  power  413,  where  the  maker  of  a  note  agreed 

of  attorney  to  have  transferred  on  the  to  take  it  in  part  payment  of  goods, 

corporation  books  and  deposited  with  and  then  tore  his  signature  from  the 

it  as  collateral,  to  be  transferred  to  it  note  and  repudiated   the    contract; 

on  the  books  of  the  corporation,  and  in-  Woodis  v,  Jordan,  62  Me.  490,  forbid - 

sists  on  its  right  to  vote  on  the  same,  it  ding  the  owner  of  cord  wood  to  enter 

does  not  constitute  a  conversion,  the  and  remove  it  from   the  defendant's 

bank  not  intending  a  conversion.    Un-  land. 

ion,  etc.,  Bank  v.  Farrington,  13  Lea  JolntHJoiiTenloii. — In  order  to  con- 

(Tenn.)  333.  stitute  a  joint  conversion,  the  acts  of 

In  an  action  for  the  conversion  of  a  the  defendants  need  not  be  contem- 
qttantity  of  broom  corn,  where  the  evi-  poraneous,  if  they  all  tend  to  the  same 
dence  showed  that  the  defendant  re-  result.  Cram  v.  Thissell,  35  Me.  86. 
ceived  the  com  in  question  to  be  sold  Trtspaai  by  C&ttte. — Where  the  cat- 
on  commission,  and  held  it  in  anticipa-  tie  of  one  person  break  into  the  in- 
tion  of  an  advance  in  price,  until  the  closure  of  another,  and  eat  and  de- 
freight  and  storage  charges,  together  stroy  the  growing  corn,  his  remedy 
with  the  amount  previously  advanced,  is  in  trespass,  and  trover  will  not  lie. 
exceeded  the  sum  realized  therefor,  it  There  is  no  conversion  in  such  a  case, 
was  held  that  the  charge  of  conversion  Smith  v.  Archer,  53  111.  241. 
was  entirely  unsupported  by  the  evi-  Unaatbortied  Sale  for  TazM.-r-Theun- 
dence.     Worth  v.  Buck,  34  Neb.  703.  authorized  sale  of  property  by  a  tax 

The  Defendant,  at  the  time  of  pur-  collector  amounts  to  a  conversion, 

chase  of  the  plaintiff's  farm,  made  a  dis-  Thompson  v.  Currier,  24  N.  H.  237. 

tinct  oral  agreement  for  the  purchase  Oanceil&tioii  of  Oortlfic&to  of  Momber- 

of  the  manure,  it  being  agreed  that  it  sUp. — The  cancellation  of  a  certifi- 

should  be  put  up  at  auction,  and  if  the  cate  of  membership  in  the  board  of 

defendant  was  the  highest  bidder,  he  trade  amounts  to  a  conversion.    Olds 

should  have  it.    The  plaintiff  conveyed  v,  Chicago  Open  JBoard  of  Trade,  33 

the  farm,  and  put  up  the  manure  for  111.  App.  445. 

sale,  but  the  defendant  forbade  the  Oivlng  *' Free  Oertlfie&te  "  to  &  Slave, 
sale,  claiming  the  manure  as  his  own,  — Giving  to  a  negro  a  certificate  that 
and  spread  it  on  the  land,  and  it  was  he  is  free,  does  not  amount  to  a  con- 
held  a  conversion  of  the  plaintiff's  version  in  the  one  giving  the  certifi- 
property.  Strong  v.  Doyle,  x  10  Mass.  cate,  if  the  negro  should  turn  out  to  be 
93.  Castrating  a  hog  running  among  a  slave.  Glover  t^.  Riddick,  11  Ired. 
one's  stock  is  not   such   proof    of    a  (N.  Car.)  582. 

change  of  property  as  to  be  evidence  Sale  of  Kortgagod  Property. — The  sale 

of  a  conversion  or  appropriation  to  his  of  mortgaged  property  by  the  mort- 

own  use.     Byrne  v.  Stout,  15  111.  180.  gagor  to  the  exclusion  of  the  rights  of 

As  to  what  has  been  held  a  conver-  the  mortgagee,  is  a  conversion.    Ash- 

sion  under  various  facts,  see  Maxwell,  mead  v,  Kellogg,  23  Conn.  70. 

t'.  Harrision,  8  Ga.  61;  52   Am.  Dec.  Uie  of  Property  Attached  to  the  Free- 

38c;   Conner  r.  Allen,  33  Ala.    515;  bold. — Where  machinery  has  become 

West  Jersey  R.  Co',  v,  Trenton,  etc.,  incorporated  in  a  mill  so  as  to  be  part 

R.  Co.,  32  N.J.  L.  517;  Hutchinson  v.  of  the  realty,  the  use  thereof  by  the 

Bobo,  I  Bailey  (S.  Car.)  546;  Marcum  owners  of  the  mill  is  not  a  conversion, 

V,  Beime,  6  J.  J.   Marsh.   (Ky.)  603;  and  this,  though  the  machinery  was 

Scott  V,  Perkms,  28  Me.  22 ;  48  Am.  obtained  through   the  fraud  of  the 

Dec.  470;  Asher  v.  Reizenstein,  105  agent  of  the  owners.     Woodruff,  etc., 

N.  Car.  213 ;  Plumer  v.  Brown,  8  Met.  Iron  Works  v.  Adams,  37  Conn.  233. 

(Mass.)   578;   Bray  v.  Bates,  9  Met.  Sale   Under  Proeeu. — Where,  by 

(Mass.)  237;  Thomas  v,  Morse,  80  Tex.  statute,  an  officer  is  required  to  have 
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damages,  if,  by  means  of  his  act,  a  fraud  or  an  injury  is  inflicted 
upon  the  real  owner.*  Therefore,  in  trover,  as  in  trespass,  the  hon- 
esty of  the  defendant's  motive  cannot  enter  as  an  element  in  the 
determination  of  his  liability.*  His  intention  may  have  been  to 
preserve  the  goods  for  the  owner,  yet,  if  his  act  is  unauthorized, 
and  results  in  the  destruction  or  deprivation  of  the  owner's  pos- 
session, he  is  liable.  And  this  is  true  even  where  the  owner  has 
by  his  fault  in  the  first  instance  laid  bare  the  opportunity  for  the 
defendant's  honest,  but  unauthorized  act.*  It  is  only  in  cases  of 
imminent  peril  and  danger  that  a  destruction  of  property  is  excus- 

property  appraised  before  its  sale  by  It  was  held  to  be  a  conversion.     Bram- 

him  under  process,  he  will  be  liable  for  well,  B.,  in  this  case,  said :  "  Now  here 

conversion  if  he  sells  without  an  ap-  the  defendant  did  an  act  that  was  un- 

praisement.    Tripp  f.  Grouner,  60  authorized.    There  was  no  occasion  for 

111.  474.  him  to  do  it ;  for  the  delivery  order 

1.  Pollock  on  Torts,  pp.  15-16;  Nut-  made  the  barley  deliverable  to'  the  or- 
ter  V,  Varney,  64  N.  H.  611;  Savage  v,  der  of  the  consignor  or  consignee,  and 
Darling,  1 5 1  Mass.  5.  if  the  defendant  had  done  nothing  at  all, 

2.  Hollins  V.  Fowler,  L.  R.,  7  H.  L.  it  would  have  been  delivered  to  the 
Cas.  757.  plaintiffs.     And  there  is  no  doubt  that 

8.  Alvord  V,  Davenport,  43  Vt.  30.  by  what  he  did,  he  deprived  the  plain- 
In  Hiort  V,  Bott,  L.  R.i  9  Exch.  86,  tiffs  of  their  property;  because,  by 
it  appeared  that  the  plaintiffs,  in  conse-  means  of  this  order  so  indorsed,  G.  got 
quence  of  a  telegram  from  one  G.,  their  the  barley  and  made  away  with  it,  leav- 
broker,  forwarded  to  Birmingham  83  ing  the  plaintiffs  without  any  remedy 
quarters  of  barley,  and  at  the  same  time  against  the  railroad  company,  who  had 
sent  to  the  defendant  a  letter  inclosing  acted  according  to  the  instructions  of 
an  invoice  for  the  barley,  in  which  it  the  plaintiffs  in  delivering  the  barley  to 
was  stated  to  be  "  sold  by  Mr.  G.  as  the  order  of  the  consignee.  The  case, 
broker  between  buyer  and  seller,"  and  therefore,  stands  thus ;  that  by  an  un- 
the  delivery  order  which  made  the  bar-  authorized  act  on  the  part  of  the  de- 
ley  deliverable  "to  the  order  of  con-  fendant,  the  plaintiffs  have  lost  their 
signor  or  consignee."  The  barley  had,  barley,  without  any  remedy  except 
in  fact,  never  been  ordered  by  the  de-  against  G.,  and  that  is  worthless.  It 
fendant,  who  had  had  no  previous  deal-  seems  to  me,  therefore,  that  this  was  as- 
ings  with  either  the  plaintiffs  or  G.  A  suming  control  over  the  disposition  of 
day  or  two  after  the  receipt  of  these  these  goods,  and  causing  them  to  be 
documents  by  the  defendant,  G.  called;  delivered  to  a  person  who  deprived  the 
the  defendant  produced  the  documents  plaintiffs  of  them.  The  conversion  b 
and  said,  **What  does  this  mean?  I  therefore  made  out  Though  his  in- 
never  bought  any  barley  through  you  tention  originally  was  to  preserve  the 
of  the  plaintiffs."  G.  said,  "  It  was  a  property  for  the  owner,  if  he  is  subse- 
mistake  of  the  plaintiffs;  they  had  no  quently  guilty  of  any  unauthorized  act 
doubt  confused  the  defendant's  name  concerning  it,  he  is  liable  for  conversion, 
and  some  other  name."  G.  then  asked  as  where  the  defendant,  at  the  plaintiff's 
the  defendant  to  indorse  the  order,  tell-  request,  bid  in  property  of  the  plaintiff 
ing  him  that  he  could  not  get  the  barley  sold  to  enforce  a  claim  against  it,  and 
without,  and  that  by  not  sending  the  afterwards,  without  his  consent,  re- 
order back  expense  would  be  saved,  moved  it  from  the  state,  he  was  held 
Thereupon  the  defendant  indorsed  the  guilty  of  conversion."  Fitchett  v.  Nan- 
delivery  order  to  G.,  who  took  it  to  the  ary  (Super.  Ct.),  14  N.  Y.  Supp.  479, 
railway  station,  obtained  delivery  of  A  field  driver  merely  detaining  an 
the  barley,  disposed  of  it,  and  absconded,  estray  in  his  yard,  in  order  to  notify  the 
The  jury  found  that  the  defendant,  in  owner  before  impounding,  is  not  liable 
signing  the  order,  had  no  intention  of  for  a  conversion.  Dean  v,  Lindsey,  16 
appropriating  the  barley  to  his  own  use.  Gray  (Mass.)  364;  Van  Valkenbergh 
but  was  anxious  to  correct  what  he  be-  v.  Thayer,  57  Barb.  (N.  Y.)  196. 
lieved  to  be  an  error;  and  with  a  view  In  Fitzgerald  v,  Burrill,  106  Mass. 
of  returning  the  barley  to  the  plaintiffs.  446,  the  plaintiff  delivered  a  letter  to 
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able,  though  the  lack  of  judicial  expression  renders  it  impossible 
to  place  any  limitation  upon  the  doctrine.* 

b.  Must  Be  a  Misfeasance. — The  common-law  fiction  that  tro- 
ver was  founded  upon  the  idea  that  the  defendant  had  found  goods 
which  the  plaintiff  had  lost,  prevented  the  maintenance  of  the 
action  where  the  property  was  destroyed  through  the  negligence 
of  the  defendant :  "  For  no  law  compelleth  him  who  found  a  thing 
to  keep  it  safely.*'*  There  must  be  some  overt  tortious  act. 
Where  the  defendant  is  wholly  passive  and  asserts  no  right  to 
the  property,  even  though  his  omission  causes  its  complete  de- 
struction, he  cannot  be  held  liable  in  trover.*  Where  property  is 
in  the  possession  of  a  defendant  who,  without  denying  the  plain- 
tiff *s  right  of  possession,  refuses  to  transfer  it  physically  to  the 

the  defendant,  a  clerk  in  a  post  office,  aooo,  packing  away  the  remaining  3000, 

to  be  sent  hy  mail  as  a  registered  letter,  which  were  subsequently  appropriated 

under  a  mutual  mistaken  belief  that  a  by    the  public  during  a  yellow-fever 

letter  could  be  registered  to  the  place  epidemic,  when  the  defendant  was  ab- 

to   which  it  was  addressed.     On  dis-  sent  from  the  city.     It  was  held  that 

covering  the  mistake,  the  defendant  an  action  of  trover  would  not  lie  against 

sent  it  by  mail  unregistered  and  it  was  the  defendant.    Traylor  v,  Hughes,  8& 

lost.     It  was  held  that  he  was  answera-  Ala.  617. 

ble  to  the  plaintiff  in  trover.  Hawkes  v.  When  Deitmctlon  of  Property  Jnatlfl- 

Dunn,  I  C.  &  J.  519;  6  Wait's  Act.  &  &t>le  at  Be&. — See  Jettison,  vol.  11,  p. 

Def.  187.  973 ;  General   Average,   vol.  8,  p. 

It  is  no  conversion  for  the  vendee  of  1397. 

a  slave,  upon  the  improper  refusal  of  To  fteveitt  Spreading  of  Fire. — See 

the  vendor  to  receive  her  back  and  re-  Fire    Department,   vol.  7,   p.  999; 

scind  the  sale,  to  set  her  to  work  in-  Police  Power,  vol.  18,  p.  756. 

stead  of  abandoning  her.     Rand  v.  Ox-  2.  In  Mulgrave  v,  Ogden,  Cro.  Eliz. 

ford,  34  Ala.  474.  2x9,  decided  in  1591,  there  was  an  ac- 

1.  Drake  v.  Shorter,  4  Esp.  165.  In  tion  sur  trover  for  twenty  barrels  of 
Bird  V,  Astcock,  a  Buls.  280,  Lord  butter  and  counts  that  the  defendant 
Coke  said :  "  There  was  a  case  re-  tarn  negligenter  custodivit  that  they 
solved  in  the  common  bench,  when  I  became  of  little  y&lue.  Upon  this  it 
was  there,  concerning  a  Gravesend  was  demurred  and  held  by  all  the  jus- 
barge,  in  which  were  a  great  number  tices  that  no  action  upon  the  case  lieth 
of  passengers;  one  there  had  a  pack  of  in  this  case;  for  no  law  compelleth 
great  value  and  of  great  weight  in  the  him  that  finds  a  thing  to  keep  it  safely; 
barge.  There  suddenly  happened  a  as  if  a  man  finds  a  garment  and  suffers 
very  great  storm  and  they  were  all  in  it  to  be  moth-eaten ;  or  if  one  find  a 
great  danger,  and  were  for  their  own  horse  and  giveth  it  no  sustenance ;  but 
safety  enforced  to  throw  out  a  great  if  a  man  find  a  thing  and  useth  it, 
part  of  the  goods  for  the  safeguard  he  is  answerable,  for  it  is  a  conver- 
of  their  lives,  which  were  then  in  the  sion,  so  if  he  of  purpose  misuseth  it,  as 
barge;  amongst  which  goods  for  the  if  one  finds  a  paper  and  puts  it  into  the 
lightening  of  the  barge,  this  pack  of  water,  etc. ;  but  for  negligent  keeping 
goods  was  thrown  over;  afterwards  no  law  punisheth  him. 
he,  which  was  the  owner  of  this  pack,  8.  Owen  v.  Lewyn,  x  Vent.  233 ; 
brought  his  action  upon  the  case  George  v,  Wilburn,  i  Roll.  Abr.  6 
against  the  bargeman  for  these  his  PI.  4;  Lownsdel's  Case,  Clayt.  104;. 
goods  thus  cast  over.  It  was  resolved  Anonymous,  2  Salk.  655 ;  Attersol  v, 
that  he  should  recover  nothing,  it  be-  Briant,  i  Camp.  409;  Severin  v,  Kep- 
ing  the  act  of  God.'*  pell,  4  Esp.  156;  Heald  v,  Carey,  21  L,  J. 

In  a  case  where  the  plaintiff  shipped  C.  P.  97 ;  Beaton  f .  Wade,  14  Colo.  4 ; 

5000  cigars  to  the  defendant,  with  the  Knapp  v,  Willetts,  i  Thomp.  &  C.  (N. 

understanding  that  he  could  have  as  Y.)  206. 

many  as  he  wanted  at  $35  per  thou-  "In  order  to   constitute   a  conver- 

sand;    the   defendant   elected    to  take  sion,  there  must  be  an  intention  of  the 
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defendant  to  take  to  himself  the  prop-  (N.  Y.)    586;  41  Am.  Dec.  767;  Wil- 

erty,  or  to  deprive  the  plaintiff  of  it.'*  Hams  v,  Cresse,  3  Bing.  N.  Cas.  849;  32 

Parke,  B.,  in  Simmons  v.  Lilljstone,  8  E.  C.  L.  353;  nor  for  omitting  season- 

Exch.  442.    There  must  be  some  re-  ablj  to  deliver  the  goods   without  a 

pudiation    by  the    defendant    of   the  previous  demand.  Robinson  v,  Austin, 

owner's  right  or  some  exercise  of  do-  2  Gray  (Mass.)  564;  Johnson  v.  Stra- 

minion  over  them  in  consistence  with  der,  3  Mo.  359;  Scovill  v.  Griffith,  12 

such  right.     Heald  v,  Carey,  11  C.  B.  N.  Y.  509. 

977;  73  S*  ^*  L*  977*    ^^^  see  School  In  La  Place  v.  Aupoix,  i  Johns.  Cas. 

District  v.  Fink,  25  Wis.  636.  (N.  Y.)  407,  sometimes  cited  to  the 

One  who   receives    goods   into  his  contrary,  it  appeared  that  the  goods 

possession  and  control  as  bailee,  know-  had  been  placed   in  the   defendant's 

ing    them   to  have  been  stolen,  and  possession  and  had  been  sold  by  him, 

afterwards  suffers  the  party  depositing  contrary  to  orders,  and   it  was  held 

them  to  take  them  away,  is  not  thereby  that  their  subsequent  loss  on  the  voy- 

guilty  of  conversion.    Loring  v.  Mul-  age  on  which  they  were  shipped  made 

cahy,  3  Allen  (Mass.)  575.     And  see  no  difference. 

Hill  V,  Hayes,  38  Conn.  532.    But  one  In  George  v.  Wiburn,  i  Roll.  Abr.6, 

who  receives  goods  to  keep  and  rede-  pi.  4,  it  is  said :  "  If  I  bail  goods  to  a 

liver  to  the  owner,  but  delivers  them  to  common  carrier  to  carry  to  a  place,  and 

a  third  person,  or  suffers  him  to  take  then  the  goods  are  taken  from  the  car- 

them   away,  is  guilty   of  conversion,  rier,  that  is  no  conversion  in  the  carrier 

Lockwood  V,   Bull,  'i   Cow.  (N.  Y.)  to  charge  him  in  trover  and  conver- 

322;  13  Am.  Dec.  539.     But  in  Decker  sion.    But  an  action  on  the  case  lies 

V.  Shelton,  i  Thomp.  &  C.  (N.  Y.)  224,  aeainst  him  as  carrier,  on  the  custom 

the  plaintiff  sent  logs  to  the  defend-  of  the  realm  to  carry  goods  safely  and 

ant's  mill  to  be  sawed,  the  logs  after-  to  deliver  them  as  is  appointed."  And 

wards  being  claimed  by  one  W.    One  see  Lownsdel's  Case,  Clayt.  104;  Owen 

of  the  defendants,  on  seeing  W.  ap-  v,  Lewyn,  i   Vent.  223 ;  Youl  v.  Har- 

proach  the  mill,  said   to   a   person  bottle,  Peake's  N.  P.  Gas.  49;  Ross  v. 

present,  '*  There  comes  W.  aft%r  that  Johnson,  5  Burr.  282^;  Heald  v.  Carey, 

lumber;  you  show  him  where  it  is,"  11  C.  B.  977;  73  E.  C  L.  977;  Clerk  & 

and  the  person  addressed  put  his  head  Lindsell  on  Torts,  p.  172.    Nor  will  an 

out  of  the  window  and  said  to  W.,  officer  be  liable  in  trover  for  the  loss 

**  There  is  your  lumber."     W.  carried  of  attached  property  stolen  from  him, 

the  logs  away.    It  was  held  that  the  where  due  care  was  taken.     Dorman  v. 

action  of  the  defendant  did  not  render  Kane,  5  Allen  (Mass.)  38.  For  losses  or 

him,  or  his  co-defendant,  liable  to  the  injuries  arising  to  property  through 

plaintiff  for  the  conversion  of  the  logs,  the  neglect  of  a  bailee,  a  special  action 

The  accidental  loss  or  destruction  of  and    not  trover  must  be  brought 

an  article  by  one  lawfully  in  possession  Johnson  v,  Strader,  3  Mo.  359.     So, 

of  it,  is  not  a  conversion.   Salt  Springs  where  the  plaintiff  gave  goods  to  the 

Nat.  Bank  v,  Wheeler,  48  N.  Y.  493;  defendant,  as  agent,  with  full  powers 

8  Am.  Rep.  564.  of  sale,  and  the  latter  gave^the  goods 

Thus,  a  bank  cannot  be  held  liable  to  an  irresponsible  agent,  it  was  held 
in  trover  for  bonds  deposited  with  it,  that  trover  would  not  lie.  Bromley  v. 
but  which  have  been  either  lost  or  Caxwell,  2  B.  &  P.  4^8.  But  see  Don- 
stolen.  Dearbourn  v.  Union  Nat.  lin  v.  McQuade,  61  Mich.  275,  where 
Bank,  58  Me.  273 ;  Smith  v.  First  Nat.  the  proprietor  of  a  skating  rink  was 
Bank,  99  Mass.  605 ;  47  Am.  Dec.  59;  held  liable  for  the  loss  of  a  pair  of 
nor  the  drawee  of  a  bill  of  exchange  to  skates,  which  he  had  received  from 
whom  it  has  been  presented  for  accept-  a  patron  and  given  a  check  for ;  when 
ance,  for  its  accidental  loss  or  destruc-  the  plaintiff  made  demand  for  the 
tion.  Salt  Springs  Nat.  Bank  v,  skates,  a  search  for  them  was  made,  but 
Wheeler,  48  N.  Y.  492;  8  Am.  Rep.  they  could  not  be  found,  and  he  was 
564 ;  nor  a  carrier  or  warehouseman  told  that  they  were  not  there,  but  that 
for  the  loss  of  goods  destroyed  by  he  could  have  them  if  they  were.  The 
fire.  Heald  v.  Carey,  11  C.  B.  977;  73  court  said  it  was  the  duty  of  the  bailee 
E.  C.  L.  977;  nor  goods  lost  or  stolen  to  preserve  the  property  and  deliver 
by  non-feasance  merely.  Bowlin  v,  it  to  the  bailor,  and  his  failure  to  do  so, 
Nye,  10  Cush.  (Mass.)  416;  Packard  v.  simply  because  he  could  not  find  it, 
Getman,  4  Wend.  (N.  Y.)  613;  21  Am.  was  a  conversion. 
Dec.  166;  Hawkins  v,  Hoffman,  6  Hill  Trover  may  be  maintained  against  a 
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plaintiff,  such  a  refusal  is  not  a  conversion,  it  being  nothing  more 
than  a  mere  omission.^ 

common  carrier  where  the  goods  are  to  a  lien  held  bj  another,  of  which  the 
delivered  to  the  wrong  person  through  assignee  is  cognizant,  there  is  no  con- 
mistake  or  under  a  forged  order.  Haw-  version  as  against  the  holder  of  the  lien, 
kins  V.  Hoffman,  6  Hill  (N.  Y.)  586;  Comfort  t».  Creelman,  52  Minn.  280. 
41  Am.  Dec.  767.  1.  Fifield  v.  Maine  Cent.  R.  Co.,  62 

The  defendant  borrowed  a  double-  Me.  77;  O' Con nell  v.  Jacobs,  115  Mass. 

barreled  gun  **  to  try,"  and  in  loading,  21 ;  Ware  v.  First  Congregational  Soc, 

he  overcharged  and   burst  it;    it  was  125  Mass.  584;  Gillet  v,  Roberts,  57  N. 

held  that  this  did  not  amount  to  a  con-  Y.  28;  Munger  v,  Hess,  28  Barb.  (N. 

version,  the  injury  being  induced  by  an  Y.)  75;  Kichards  v,  Pitts.  Agr.  Works, 

accident;  and  a  demand  of  the  gun  in  37  Hun  (N.  Y.)  i.    And  see   Hough- 

the  same  plight  and  condition  as  it  was,  ton  v,  Butler,  4  T.  R.  364. 
etc.,  and  a  refusal  to  deliver  it  in  such        In  Farrar  v.  Rollins,  37  Vt.  295,  the 

condition  was  not  evidence  of  a  con-  plaintiff  loaned  the  defendant  a  sled, 

version.     Rushworth   v,  Taylor,  3  Q^  and,  upon  demanding  it,  insisted  that 

B.  699.  the  defendant  should  carry  it  back  to 

In  Cutter  t;.' Fanning,  2  Iowa  580,  the  the  plaintiff's  house.  The  defendant 
plaintiff 's  sheep  by  accident  became  offered  to  return  the  chattel,  but  re- 
mixed with  the  defendant's,  and  they  fused  to  carry  it  back.  It  was  held  not 
were  driven   away  to  a  neighboring  a  conversion. 

town.    It  was  held  that,  **  If  the  defend-        Where  the  plaintiff  knew  where  the 

ant  did  not  know  that  the  sheep  of  the  property  was,  and  might  have  taken 

plaintiff   mixed  with    his,    he  would  it  when  he  pleased,  there  is  no  conver- 

oot  be  liable  without  a  demand.     But  sion.     Roll  v.  Black,  Dudley  (Ga.)  18. 
though  he  did  not  know  at  the  time  of        Where  no  act  is  done,  where  there 

the  taking,  if  he  subsequently  knew  it  is  no  refusal  to  deliver  and  no  claim 

and  made  no  effort  to  separate  them,  of    righl  to   the  property,  where   in 

the  conversion  would   be  wrongful.'*  truth  the  defendant  is  wholly  passive, 

In  Wellington  v,  Wentworth,  8  Met.  though  the  property  is  found  in   his 

(Mass.)  548,  a  cow  going  at  large  on  possession,  this  does  not  per  se  subject 

the  highway,  joined  a  drove  of  cattle,  him  to  an  action  of  trover.     Ragsdale 

without  the  knowledge  of  the  owner  of  v,  Williams,  8  Ired.  (N.  Car.)  4^;  49 

the  drove,  and  was  driven   into  New  Am.  Dec.  406. 

Hampshire  and  pastured  there  during        But  where  a  bank  refuses  to  allow 

the  season  with  defendants'   cattle  and  stock  to  be  transferred  on  its  books,  in 

in  the  autumn  returned  with  the  drove  accordance  with  a  written   power  of 

and  was  delivered  to  plaintiff.     It  was  attorney,  thereby  impairing  its  value 

held  to  be  no  conversion.     But  if  de-  to  the  owner,  he  may  treat  such  action 

f  endant  had  known  the  cow  belonged  as  a  conversion  of  the  stock  and  re- 

to  plaintiff,  the  action  would  have  been  cover  its  value.     Bank  of  America  v. 

maintainable.    Parker  t;.  Lombard,  100  McNeil,  10  Bush  (Ky.)  54. 
Mass.  405.  And  where  B,  by  permission  of  the 

One  who  takes  an  estray  and  keeps  owner  of  a  lot,  turned  his  sheep  into 
liim  for  the  owner  is  not  liable  in  tro-  a  pasture  where  A's  sheep  were  pas- 
ver,  notwithstanding  he  neglects  to  tured,  and  subsequently  his  son,  by  his 
pursue  the  course  provided  by  statute  direction  and  acting  as  his  servant,  re- 
fer such  cases.  Nelson  v,  Merriam,  4  moved  them  to  another  lot,  and  in  do- 
Pick.  (Mass.)  249.  ing  so  carelessly  and  negligently  re- 

Where  the  plaintiff  placed  a  bicycle  moved  some  of  A's  sheep  also,  and  B 

-with  defendant  for  sale,  and  told  him  declined,  when  requested  by  A,  to  assist 

to  use  it,  if  necessary,  and  "  show  it  to  in  separating  them,  and  his  son  after- 

the  boys  "  to  effect  a  sale ;  and  while  wards,  by  his  direction,  removed  them 

riding  with  the  boys  broke  the  machine  all  to  B's  own  farm  without  separating 

in  ascending  a  hill,  it  was  held  not  a  or  making  any  effort  to  separate  them, 

conversion.    Whittingham  v,  Owen,  19  and  B  afterwards  refused,  on  demand 

D.  C.  277.  of  A,  to  separate  or  assist  in  separating 

Assignment  of   Property  Snl^ect  to  them,  whereby  A's  sheep  were  lost  to 

Iden.  —  Where   a   person   assigns   his  him,  it  was  held  that  the  latter  could 

interest  in  a  chose  in   action,  subject  recover  their  value  in  a  joint  action  of 
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c.  How  Far  Defendant's  Ignorance  of  Plaintiff's 
Rights  a  Defense. — The  proposition  that  persons  deal  with 
property  in  chattels  or  exercise  dominion  over  them  at  their  peril, 
is  so  well  established  as  to  have  the  force  of  a  maxim  in  modern 
law.*  And  the  only  limitation  of  this  principle  is  found  in  deal- 
ing with  the  liability  of  agents  and  servants  acting  innocently  un- 
der the  authority  of  a  principal,  in  possession  or  actual  custody  of 
the  property,  but  whose  title  is  really  defective.* 

Generally,  the  capacity  in  which  a  defendant  commits  a  wrong, 
can  never  enter  as  an  element  in  the  determination  of  his  liability ; 
therefore,  an  agent  invested  with  possession,  who  sells  or  otherwise 
deals  with  the  property  as  owner,  can  never  justify  under  the  au- 
thority of  his  principal.*  But  there  are  circumstances  where,  from 
the  nature  of  the  agent's  act,  and  the  character  of  his  possession, 

trover  against  B  and  his  son.     Wildey  Am.  Dec.  300;  Consolidated  Company 

V.  Cox,  25  Mich.  116.  V,  Curtis  (1892),  i  Qj,B.  Div.  495.  The 

1.  2  Bl.  Com.  449;  Crane  v,  Lon-  aforesaid  case  of  Rogers  v.  Huie,  i 
don  Dock  Co.,  33  L.  J.  Q^  B.  224;  Cal.  429;  44  Am.  Dec.  300,  was  over- 
Anonymous,  12  >Iod.52i ;  Leei/.Bayes,  ruled  in  Rogers  v,  Huie,  2  Cal.  571;  44 
18  C.  B.  599;  86  E.  C.  L.  599 ;  Benjamin  Am.  Dec.  363 ;  but  the  latter  decision 
V,  Andrews,  5  C.  B.  N.  S.  299;  27  L.  J.  was  practically  overruled  in  Cerkel  r. 
Q^  B.  310 ;  McCombie  v,  Davies,  6  Waterman,  63  Cal.  34,  where  a  corn- 
East  548;  Burroughs  v,  Bayne,  5  H.  mission  merchant,  who  sold  a  quantity 
&  N.  310;  Mennie  v,  Blake,  6  E.  &  B.  of  meat,  supposing  it  to  be  the  properly 
851.  See  opinion  of  Walworth,  C,  in  of  one  W.,  and  paid  him  the  proceeds, 
Hoffman  v.  Carow,  22  Wend.  (N.  Y.)  was  held  liable  to  the  owner  for  con- 
285;  Fawcett  V.  Osborn,  32  111.  411;  83  version;  and  in  Swim  r.  Wilson,  90 
Am.  Dec.  278.  Cal.   126,  the  doctrine   laid  down  in 

2.  Hollins  t'.  Fowler,  L.  R.,  7  H.  L.  Rogers  v,  Huie,  2  Cal.  571;  ^4  Am. 
Cas.  767 ;  Fowler  v,  Hollins,  L,  R.,  7  Dec.  363,  was  expressly  disapproved, 
Q^  B.  630;  Cochrane  v,  Rymill,  40  L.  and  it  was  held  that  a  stock-broker  who 
T.  744 ;  Sheridan  v.  New  Quay  Co.,  4  sold  stolen  certificates  of  stock  indorsed 
C.  B.  N.  S.  650;  93  E.  C.  L.  616;  in  blank,  which  he  had  received  for 
Greenaway  v,  Fisher,  i  C.  &  P.  190;  sale  from  the  thief,  and  paid  the  latter 
II  E.  C .  L.  362 ;  Alexander  t/.  Southey,  the  proceeds,  was  liable  to  the  true 
5  B.  &  Aid.  247.  owner  for  conversion  and  to  the  same 

3.  Kimball  v.  Billings,  55  Me.  147;  92  effect.  Anderson  v,  Nicholas,  5  Bosw. 
Am.  Dec.  581 ;  Perminter  v.  Kelly,  18  (N.  Y.)  121. 

Ala.  716;  Edgerly  v.  Whalan,  106  In  Koch  v.  Branch,  44  Mo.  542,  it 
Mass.  307.  was  held  that  an  agent  who  collected 
It  is  no  defense  to  an  action  of  ihe  Taoiiey  on  9i  United  States  comrnxs- 
trover  that  the  defendant  acted  as  serv-  sionary  voucher,  for  an  innocent  pur- 
ant  or  agentof  another,  whowas  himself  chaser  thereof  after  the  voucher  had 
a  wrongdoer.  McPheters  v.  Page,  83  been  stolen,  would  be  liable  for  its 
Me.  234;  23  Am.  St.  Rep.  772.  Thus,  an  conversion  to  the  original  owner, 
auctioneer  who,  in  the  regular  course  In  Spooner  t;.  Holmes,  102  Mass.  503, 
of  his  business  and  without  knowl-  it  was  held  that  a  broker  who,  in  good 
edge  of  the  theft,  sells  stolen  property  faith,  received  stolen  interest  coupons 
and  pays  the  proceeds  of  the  sale  over  of  United  States  bonds,  transferred 
to  the  thief,  from  whom  he  received  them  to  the  buyer,  and  paid  the  pro- 
the  goods,  is  liable  in  trover  to  the  ceeds  to  his  employer,  could  not  be 
owner.  Hoffman  v.  Carow,  20  Wend,  held  liable  in  trover  to  the  true  owner. 
(N.  Y.)  21;  aff'd  22  Wend.  (N.  Y.)  The  court,  in  this  case,  said  that  the 
285 ;  Coles  V.  Clark,  3  Cush.  (Mass.)  coupons  did  not  stand  upon  the  same 
399;  Robinson  t'.  Bird,  158  Mass.  357;  ground  as  chattels.  That  they  were 
Everett  r.  Coffin,  6  Wend.  (N.  Y.)  not  to  be  considered  as  goods,  but  as 
602;  Rogers  v,    Huie,   i  Cah  429;  44  representatives  of  money,  and  subject 
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the  law  absolves  him  from  liability,  although  the.  rights  of  the 
owner  are  thereby  infringed.*  A  servant  in  charge  of  goods  upon 
his  master's  premises  does  not  ordinarily  have  such  possession  as 

to  the  same  rules  as  bank  bills    or  ised  bj  a  principal  or  master,  which 

other  negotiable  instruments  payable  infringed  upon  the  rights  of  the  real 

in  money  to  bearer.  owner.     In  Mires  v,  Solebay,  2  Mod. 

One  Bayl  ey  fraudulently  obtained  242,  the  court  is  reported  to  have  said 

cotton  from  Fowler,  the  plaintiff;  Hoi-  that,  '*  The  action  would  not  lie  against 

lins,  the  defendant,  a  broker,  purchased  the  servant,  for,  it  being  in  obedience 

it  from  Bayley  in  good  faith,  in  the  to  his  master's  command,  though  he 

belief  and  expectation  that  M.  one  of  had  no  title,  yet  he  shall  be  excused, 

his  ordinary  clients,  would  accept  it.  And   this  rule  Justice    Scroggs    said 

M.  did  accept  It,  but  at  the  time  Hoi-  would  extend  to  all  cases  where  the 

lins  purchased,  M.  had  not  ordered  or  master's  command  was  not  to  do  an 

intimated  that  he  desired  to  purchase  apparent  wrong,  for  if    the  master's 

any  cotton.    HoUins  only  received  from  case  depended  upon  a  title,  be  it  true 

M.  a  broker's  commission  and  not  a  or  not,  it  is  enough  to  excuse  the  serv- 

trade  profit  on  the  sale.     It  was  held,  ant;  for  otherwise  it  would  be  a  mis- 

in  this  instance,  that  Hollins  had  made  cheivous  thing,  if  the  servant  upon 

himself  a  principal,  and,  by  transfer-  all  occasions  must  be  satisfied  with  his 

ring  the  cotton  to  M.,  had  committed  master's  title  and  right  before  he  obey 

an  act  of  conversion,  which  made  him  his  commands,  and  it  is  very  requisite 

liable  in  trover  to  Fowler,  the  owner  if  an  action  would  lie  against  him  for 

of  the  cotton.    Hollins  z\  Fowler,  L.  what  he  doth  in  obedience  to  the  mas- 

R,  7  H.L.Cas.  757;  Fowler  v.  Hollins,  ter."     Wine  v,  Ryder,  2   Mod.  67;  4 

L.  R.,  7  Q;,  B.  627.  Bacon's  Abr.  258. 

Where  a  cotton  factor  sells  the  crop  There  was,  however,  a  complete  revo- 
of  a  tenant,  under  circumstances  which  lution  from  the  principle  of  these  early 
would  reasonably  appraise  him  of  the  cases  in  Stephens  v.  El  wall,  4  M.  & 
landlord's  lien  for  rent,  he  will  be  S.  259,  founded  upon  the  analogy  of 
liable  to  the  landlord,  as  for  a  conver-  trover  to  trespass.  In  that  case,  a 
sion  of  the  crop.  Merchants,*  etc.,  Bank  bankrupt,  being  possessed  of  certain 
f.  Meyer,  56  Ark.  499.  And  if  a  com-  goods,  sold  them  after  the  act  of  bank- 
mission  merchant,  without  notice  of  ruptcy  to  one  Deane,  to  be  paid  for  by 
the  mortgage,  sells  mortgaged  cattle  bills  on  Heathcote,  who  had  a  house 
received  by  him  from  the  mortgagor,  of  trade  in  London  and  for  whom 
to  whom  he  accounts  for  the  proceeds,  Deane  bought  the  goods.  Heathcote 
he  will  be  liable  to  the  mortgagee  for  was  in  America^  and  the  defendant  was 
conversion,  for  the  record  of  the  mort-  his  clerk  and  conducted  the  business 
gage  is  notice  to  all  parties.  La  Fa^-  of  the  house.  Deane  communicated 
ette  County  Bank  v.  Metcatf,  40  Mo.  to  the  defendant  information  of  the 
App.  494;  Spraights  v,  Hawley,  39  N.  purchase  on  the  day  it  was  made,  and 
Y.  441;  100  Am.  Dec.  452;  ajpg  40  the  goods  were  afterwards  delivered 
Barb.  (N.  Y.)  397.  And  the  same  may  to  the  defendant,  who  disposed  of  them 
be  said  of  an  elevator  company  issuing  by  sending  them  to  America  to  Heath- 
a  receipt  for,  and  transferring  mort-  cote.  No  demand  was  made  upon  the 
gaged  wheat.  Phillip  Best  Brewing  defendant  until  nearly  two  years  after 
Co.  V.  Pillsbury,  etc..  Elevator  Co.,  5  the  purchase.  This  was  held  to  be  a 
Dakota  62.  conversion.     Lord    Ellenborough,   C. 

A  bailee  who,  after  being  informed  J.,  said:  '*  The  only  question  is  whether 

of  the  ownership  of  the  property  by  this  is  a  conversion  in  the  clerk,  which 

another  than  the  bailor,  refuses  to  de-  was    undoubtedly  so  in   the    master, 

liver  it  up,  is  guilty  of  conversion,  al-  The  clerk  acted  under  an  unavoidable 

though  it  is  so  intermingled  with  other  ignorance  and  for  his  master's  benefit 

property  as  to  be  difficult  of  separation,  when  he  sent  the  goods  to  his  master. 

Dusky  V,  Rudder,  80  Mo.  400.  but  nevertheless  his  acts  may  amount 

1.  The  development  of  this  branch  to  a  conversion ;  for  a  person  is  guilty 

of  the  law  is  rather  curious.    It  was  of  conversion  who  intermeddles  with 

originally  held  that  an  agent  or  serv-  my  property  and  disposes  of  it,  and  it 

ant  could  under  no  circumstances  be  is  no  answer  that  he  acted  under  au- 

held  liable  in  trover  for  an  act  author-  thority  from  another,  who  had  himself 
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would  render  him  liable  for  a  refusal  to  deliver  at  the  request  of 
the  owner,  of  whose  rights  he  is  ignorant.*  Neither  is  an  agent 
or  servant  liable  who  merely  assists  in  a  wrongful  transfer  of  title, 
acting  innocently  in  a  ministerial  capacity,  without  reference  to 
the  ownership  of  the  goods.*  If  B,  having  a  wrongful  possession 
of  A's  goods,  employs  a  broker  to  sell,  who  sells  to  C,  and  all  the 
broker  does  is  to  send  bought  and  sold  goods  to  B  and  C,  no  action 
of  trover  or  any  other  form  of  action  can  be  maintained  against  the 
broker.*  Upon  the  same  principle,  a  carrier  who  transports  goods 
from  place  to  place ;  a  packer  who  prepares  goods  for  shipment ;  a 
watchmaker  who  repairs  a  watch  and  returns  it  to  the  person  who 
left  it;  a  farrier  who  shoes  a  horse  for  a  thief;  a  broker  who 
simply  negotiates  a  contract  of  sale,  cannot  be  charged  for  assist- 
ing a  wrongdoer  in  his  conversion,  if  ignorant  of  the  rights  of  the 
owner.* 

A  rule  which  seems  to  embrace  all  cases,  and  forms  an  accurate 
test,  is :  "  One  who  deals  with  goods  at  the  request  of  a  person 
who  has  the  actual  custody  of  them,  in  the  dona  fide  belief  that 
the  custodian  is  the  true  owner,  is  excused  for  what  he  does  if  the 

• 

no  authority  to   dispose  of  it.    The        8.  Brett}.,  L.R., 7  02,8.627, adopted 

court  is  governed  by  the  principles  of  by  Lord  Blackburn.  Hollins  v.  Fowler* 

law  and  not  by  the  hardship  of  any  L.  R.,  7  H.  L.  757. 
particular  case."  See  Cranch  v.  White,        A  warehouseman  who  receives  to- 

I  Bing.  N.  Cas.414;  Davies  v.  Vernon,  bacco  and  sells  the  same  on  commission 

6  Q^  B.  443;  51   £.  C.  L.  443.     Also  in  the  regular  course  of  his  business, 

cases  cited  Ames'  L.  C.  421.  without  notice  of  any  claim  adverse  to 

The  decision  in  Hollins  v.  Fowler,  his  consignor,  cannot  be  held  liable  for 

L.  R.,  7  H.  L.  757,  has  generally  been  conversion.   Abernathy  v.  Wheeler,  92 

followed  in  the  United  States,  Ky.  320.    The  warehouseman  assumes 

1.  In  Alexander  v,  Southey,  5  B.  &  an  obligation  to  serve  the  entire  public. 
Aid.  247,  the  defendant  had  charge  and  and  cannot  refuse  to  receive  the  tobacco 
kept  the  key,  of  a  warehouse,  for  an  in-  of  a  producer  when  shipped  to  him. 
surance  company,  in  which  were  stored  Nash  v.  Page,  80  Ky.  539;  44  Am. 
the  goods  of  the  plaintiff,  which  had  been  Rep.  490. 

rescued  from  a  fire.    The  plaintiff  de-        4.  Hollins  v.  Fowler,  L.  R.,  7  H.  L. 

manded  of  the  defendant  the  goods  so  757.    The  illustrations  are  given  and 

deposited,  and  not  obtaining  them  im-  answered   in  the   judgment  of    Lord 

mediately,  began  an  action  of  trover.  It  Blackburn. 

was  held  that  the  defendant  was  not        A  carrier  who  removes  goods  from 

liable  because  he  had  only  the  custody  the  owner's  place  of  deposit,  under  the 

of  the  goods ;  the  possession  being  in  direction  ot  a  person  in  apparent  con- 

his  employers,  the  insurance  company,  trol  and  able  to  immediately  assume 

The  question  here  was  apparently  one  the  actual  custody  of  them,  and  delivers 

of  demand  and  refusal ;  but  the  judg-  them  to  such  person,  is  not  liable  to  the 

ment  of  Holroyd,  J.,  proceeds  upon  the  owner  for  their  conversion.    Gurley  v. 

idea  that  the  custody  of  the  defendant  Armstead,   148  Mass.  267.     And   see 

could  hardly  be  regarded  as  possession  Strickland  v.'Barrett,  20  Pick.  (Mass.) 

of  the  property  within  the  meaning  of  415!   But  where  a  cartman  went  with  B. 

the  law  of  trover.    See  Clerk  &  Lind-  to  the  stable  of  C.  and  took  and  carried 

sell  on  Torts,  p.  173.  away  goods  there  deposited,  under  cir- 

2.  Greenaway  v,  Fisher,  i  C.  &  P.  cumstances  sufficient  to  put  him  on  his 
190;  II  E.  C.  L.  362.  See  the  opinion  guard,  as  to  the  legality  of  the  taking, 
of  Lord  Blackburn  in  the  House  of  he  was  held  to  be  liable  in  trover  for 
Lords,  in  Hollins  v.  Fowler,  L.  R.,  7  the  conversion  of  the  goods.  Thorp 
H.  L.  757,  and  the  illustrations  there  v.  Burling,  11  Johns.  (N.  Y.)  285.  And 
given.  see  Flanders  v.  Coll^y,  38  N.  H.  34. 
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act  is  of  such  a  nature  as  would  be  excused  if  done  by  the  author- 
ity of  the  person  in  possession,  if  he  was  the  finder  of  the  goods, 
or  intrusted  with  their  custody."  * 

d.  Advantage  to  the  Defendant  Not  the  Test. — ^The 
plaintiff  in  the  action  of  trover  sues  with  respect,  not  to  the  ad- 
vantage gained  by  the  defendant  from  the  wrongful  act,  but  his 
own  loss.  Hence  it  is  immaterial  whether  the  defendant  uses  the 
property  for  his  own  profit,  or  confers  the  right  to  use  it  upon 
some  third  person.* 

It  is  conceived  that,  under  some  circumstances,  it  is  not  even 
necessary  that  the  defendant  should  have  acquired  possession  of 
the  property ;  as  where  such  force  or  contrivance  has  been  used 
as,  in  the  opinion  of  the  jury,  placed  the  owner  in  such  a  position 
as  to  prevent  him  from  asserting  his  rights  over  the  property.* 

1.  This  rule,  furnished  by  Lord  after  he  received  the  money  paid  it 
Blackburn,  was  never  before  distinctly  over  to  the  ostensible  owner,  the  latter 
enunciated  until  the  judgment  of  Hoi-  having  previously  paid  him  his  com- 
lins  V,  Fowler,  L.  R.,  7  H.  L.  757,  mission.  It  was  held  that  the  real 
and  is  founded  purely  upon  the  t^ch-  owner  could  not  maintain  trover 
nical  nature  of  the  action  of  trover,  against  the  auctioneer. 
The  test  of  liability  seems  to  resolve  In  Clerk  &  Linsdell  on  Torts,  p. 
itself  into  the  question :  Did  the  agent  171,  note,  it  is  said  that  the  decision  in 
or  servant,  have  the  possession  of  the  Turner  v.  Hockey,  56  L.  J.  Q^B.  301, 
goods  and  deal  with  it  as  a  principal  ?  can  hardly  be  reconciled  with  Coch- 
in Alexander  v.  Souther,  5  B.  &  Aid.  rane  v.  Rymill,  40  L.  T.744. 
247,  the  servant  could  thereby  be  said  2.  Pollock  on  Torts,  p.  169;  Clerk  & 
to  have  had  the  possession,  because  he  Lindsell  on  Torts,  p.  118;  Piatt  v,  Tut- 
kept  the  key  of  the  warehouse  in  which  tie,  23  Conn.  233 ;  McPheters  v.  Page, 
the  goods  were  stored  in  a  capacity  83  Me.  234;  23  Am.  St.  Rep.  772. 
some  what  like  a  watch  man  of  the  prem-  8.  See  infra,  this  title,  Taking  by 
ises,  and  upon  this  basis  the  judgment  Duress  ana  Fraud. 
df  Holroyd  seems  to  proceed.  The  In  England  t^.  Cowley,  L.  R.,  8  Exch. 
possession  of  the  defendant  in  this  126,  the  plaintiff  was  the  holder  of  a 
case  may  be  compared  with  the  pos-  bill  of  sale  over  the  household  furni- 
session  of  the  defendant  in  Cochrane  ture  of  a  tenant  of  the  defendant, 
V.  Rymill,  40  L.  T.  744.  In  that  case,  which  bill  contained  a  clause  enabling 
the  plaintiff  by  agreement  let  some  the  plaintiff  to  take  possession  of  and 
cabs  on  hire  to  P.,  who  took  them  receive  the  furniture  in  case  of  the  de- 
to  the  defendant,  an  auctioneer,  and  fault  of  the  tenant.  Default  was  made 
obtained  an  advance  upon  them.  The  and  the  plaintiff  put  a  man  in  posses- 
defendant,  by  P.'s  instructions  and  sion,  and  subsequently  sent  two  men  to 
without  any  notice  of  the  plaintiff's  remove  the  furniture.  They  were  met 
property  in  the  goods,  subsequently  by  the  defendant,  who  said  he  was  the 
sold  them  by  auction,  and,  having  re-  landlord,  and  as  the  rent  was  in  arrear, 
couped  hiniself  for  his  advances,  ex-  he  did  not  intend  to  permit  the  goods 
penses,  and  commissions,  handed  over  to  be  removed.  The  plaintiff  there- 
the  balance  to  P.  It  was  held  a  con-  upon  went  to  the  house  himself,  and 
version.  was  told   by  the  defendant  that  he 

The  opposite  phase  of  the  question  would  not  suffer  any  of  the  goods  \.o 

was  presented  in  Turner  v.  Hockey,  56  be  removed  until  his  rent  was  paid,  as 

L.  J.  Q^  B.  301.    The  ostensible  owner  he  intended  to  distrain  the  next  day. 

of  a  cow  brought  it  to  a  public  market  The  defendant  did  not  actually  take 

and  placed  it  in  the  pen  rented  by  the  possession  of  any  of  the  goods.     It  was 

defendant,  an  auctioneer,  whom  he  in-  held  that  the  plaintiff  could   not  re- 

atructed    to  sell  it.    The    defendant,  cover  in  trover. 

without  notice  that  the  cow  was  not  Wansbrough  v.  Maton,  4  Ad.  &  EI. 

the  property  of  the  person  instructing  884;  31  E.  C.  L.  217,  was  a  case  where 

him,  sold  the  cow,  and  immediately  the  court  reached  a  different  conclu- 
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The  mere  assertion  of  title  to,  or  interest  in,  a  chattel,  however, 
when  the  claimant  has  neither  possession  nor  control  of  it,  does 
not  constitute  a  conversion.*  But  it  is  a  conversion  where  one 
having  the  possession,  actual  or  constructive,  asserts  a  title  to  the 
property  antagonistic  to  the  real  owner ;  *  or  threatens  violence 
if  it  is  removed.* 

The  test,  in  any  case,  can  never  be  what  the  defendant  has  or 
has  not  acquired  ;  but  what  has  been  the  effect  of  his  act  with  re- 
spect to  the  plaintiff,  and  does  it  amount  to  an  absolute  denial 
and  repudiation  of  the  plaintiff 's  right.^ 

e.  Conversion  Arising  from  Contract. — ^The  fact  that  the 

plaintiff  might  have  brought  his  action  ex  contractu^  does  not  pre- 
vent him  from  suing  in  trover  for  a  conversion.*     Neither  is  the 

sion.    There  the  plaintiff  had  oc-  still  left  the  owner^s  rights  undisputed, 

cupied  land  belonging  to  the  defend-  it  was  not  a  conversion,  even  though 

ant,  which  he  subsequently  quitted  and  attended  with  damage  to  the  owner, 

a  new  tenant  entered.    The  plaintiff  Where  the  plaintiff  purchased  com 

left  on  the  land  a  movable  barn,  which  standing  in  the  field  and  was  proceed- 

he  sent   men   to  remove;  but  the  de-  ing  to  gather  it,  when  the  defendant 

fendantf  meeting  them  on  the  ground,  came  to  the  field  and  forbade  him, and 

ordered  them  off.     It  was  held  that  he  desisted,  it  was  held  no  conversion, 

the  defendant  was  liable,  although  he  Platner  t;.  Johnson,  26  Miss.  142.    But 

had  not  possession,  actual  or  construct-  where  a  landlord,  when  a  tenant  is 

ive,  at  the  time.    Clerk  &  Lindsell  on  about  to  remove,  during  the  term  of 

Torts,  p.  178,  pointed  out  that  in  neither  the  lease,  chattels  attached  bj  him  to 

of  these  cases,  was  there  any  actual  in-  the  realty,  but  which  are  not  fixtures, 

terference  with  the  goods  themselves,  and  the  landlord  places  his  hand  on 

or    any  unlawful   detention.     See  his  shoulder  and  orders  him  to  desist, 

Boobier  v,  Boobier,  39  Me.  408;  Guth-  and  refuses  a  demand  of  the  tenant  for 

rie  z^.  Jones,  108  Mass.  191;  Platner  v,  leave  to  remove  them,  and  claims  them 

Johnson,   26   Mis  s.   142 ;   Crocket  v,  as  his  own,  he  will  be  liable  for  their 

beaty,  8  Humph.  (Tenn.)  20.  conversion.    Guthrie  f.  J  o  n  e  s,   108 

1,  Lowry  v.  Walker,  4  Vt.  181.  Mass.  191. 

a.  Glaze  V.  McMillion,  7  Port.  (Ala.)  5.  See  infra,  this  title.  Conversion 
279 ;  Taylor  v.  Harrall,  4  Blackf.  (Ind.)  by  Vendees,  etc.  By  electing  to  sue  in 
317;  Reid  V.  Colcock,  i  Nott  &  M.  (S.  tort  the  right  of  action  upon  the  con- 
Car.)  592 ;  9  Am.  Dec.  729 ;  Reynolds  tract  terminates.  Countess  of  Rut- 
V.  Schuler,  5  Cow.  (N.  Y.)  323.  land*B  Case,  i  Roll.  Abr.  5 ;  Musgrove 

Assuming  to  one's  self  the  property,  v.  Ogden,  Cro.  Eliz.  219;  Bagshaw  v. 

though  qualified,  and  right  of  disposing  Gaward,  Cro.  Jac.  147,  148;  Isaac  v. 

of    another's  goods,  is  a  conversion,  Clark,. 2  Buls.  306;  Baldwin  v.  Cole,  6 

even  though  they  are  disposed  of  for  Mod.  212;  Kevworth  v.  Hill,  3  B.  & 

the  benefit  of  a  third  party  and  the  de-  Aid.  685;  Cushing  v.  Beck,  10  N.  H. 

fendant  derives    no  advantage  there-  11 1;  Perley  v.  Dole,  40  Me.  139 ;  Clark 

from.    Gilman  v.  Hill,  36  N.  H.  311.  v,   Whitaker,   18  Conn.  543;  46  Am. 

8.  Crocket  v,  Beaty,  8   Humph.  Dec.  327;    Maguyer  v.  Hawthorn,  2 

(Tenn.)  20.  Harr.  (Del.)  71;  Harvey  v,  Epes,  12 

In  Hare  v.  Pearson,  4  Ired.  (N.  Car.)  Gratt.  (Va.)  15;  Towne  v,  Wiley,  23 

76,  it  was  held  that  the  wrongful  domin-  Vt.  355 ;  56  Am.  Dec.  85 ;  Briggs  Iron 

ion  or  assumption  of  property  in  per-  Co.  v.   North  Adams  Co.,   12  Cush. 

sonal  chattels  by  one    who    menaces  (Mass.)   114;  Vincent  v.  Cornell.  13 

the  rightful  owner  if  he  attempts  to  take  Pick.  (Mass.)  294;  23  Am.  Dec.  683; 

them,  amounts  in  law  to  a  conversion,  Estey  7*.  Graham,  46  N.  H.  169;  Can- 

and  is  not  merely  evidence  of  a  con-  field  v.  Monger,  12  Johns.  (N.  Y.)  147; 

version  to  be  left  to  the  jury.  Hall  r.  Daggert,  6  Cow.  (N.  Y.)  653; 

4.  In  the  case  of  Nelson  v.  Wheat-  Voltz    v.  Blackmar,    64    N.   Y.  646; 

more,  i  Rich.  (S.  Car.)  318,  it  was  de-  Finch  v,  Clarke,  Phill.  (N.  Car.)  335. 

cided  that  if  the  defendant's  conduct  An  instructive  article  on  ^  Waiver  of 
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plaintiff  debarred  because  the  possession  of  the  defendant  springs 
from  a  contract  unenforcible  because  of  illegality,^  or  the  status 
of  the  parties.* 

Tort,"  appears  in  6  Harvard  L.  Rev.,  and  for  a  purpose  not  contemplated 

p.  223.             ,          •  in  the  illegal  contract,   and  of  itself 

The  defendant  purchased  a  machine  amounting  to  a  conversion.      Where 

from  the  plaintiff,  paying  therefor  by  a  the  plaintiff,  while  unlawfully  travel- 

promissory  note.     On  default  in  pay-  ing  on  the  Lord's  day,  stopped  at  an 

ment,  the  seller  demanded  the  machine  inn  and  left  a  robe  with  the  innkeeper's 

from  the  purchaser's  wife,  he  having  servant,  after  a  demand  and  refusal, 

left  the  state,  and  her  father  refused  to  the  next  morning  he  was  allowed  to 

allow  the  seller  to  take  it.     It  was  held  maintain  an  action  of  trover  against 

that  the  father  was  guilty  of  conver-  the  innkeeper  for  the  conversion,  in- 

sion.     Boiling  v,  Kirby,  90  Ala.  215.  asmuch  as  the  claim  of  the  plaintiff  to 

Lessor  and  Lessee. — The  absolute  sale  the   property  did   not  necessarily  re- 

by  the  lessee  of  chattels,  gives  the  lessor  quire  him   to   show  in  its  support,  a 

the  right  to  avoid  the  lease,  and  trover  violation  of  the  Lord's  day.     Cox  v. 

will  lie  against  the  purchaser  after  a  Cook,  14  Allen  (Mass.)  165. 

demand  on  the  latter  and  a  refusal  on  **  The  settled  principle  is,"  observed 

his   part  to    surrender    the    property.  Chief  Justice   Parker    in   D wight    v. 

Brj'ant  v.  Wardell,  2   Exch.  479;  San-  Brewster,  i    Pick.  (Mass.)  50;  11  Am. 

born  V,  Colman,  6  N.  H.  14;  22  Am.  Dec.  133,  "that  a  party  to  an  unlawful 

Dec.   703;    Loeschman   v.   Machin,    3  contract  shall  not  receive  the  aid  of 

Stark.  31 1 ;  Cooper  v.  Willomatt,  i  C.  the  law  to  enforce  that  contract,  or  to 

B.  673;  50  £.  C.  L.  672.     But  trover  compensate  him  for  the  breach  of  it. 

cannot  be  maintained,  even  on  demand  It  is  not  easy  to  discern  how  a  party 

and  refusal,  where  the  lease  contains  a  to  such  a  contract,  who  becomes  pos- 

stipulation  by  the  lessor  to  convey  ab-  sessed   of  the   property  of   the  other 

solutely  on  the  payment  of  a  certain  party,  with  which  he  is  to  do  something 

sum  by  the  lessee  at  the  end   of  the  which  the  law  prohibits,  can  acquire  a 

term,   because  there   the  purchaser  is  right  to  that  property.    .The  contract 

entitled  to  hold  the  property  until  de-  being  void,  the  property  is  not  changed, 

fault  is  made  in  the  payment.     Vincent  if  it  remains  in  the  hands  of  him  to 

V,  Cornell,  13  Pick.   (Mass.)  294;   23  whom  it  is  committed.     If  he  has  exe- 

Am.   Dec.  683.      And   case  and     not  cuted  the  contract  with  it,  or  if  it  has 

trover  is  the  proper  remedy,  where  the  become  forfeited  by  judicial  process,  or 

goods    are  sold    or   removed    by    the  if  stolen  or  lost  without  his  fault,  he 

wrongful  act  of  a  stranger,  under  color  may  defend  himself  against  any  de- 

of  legal  process  or  otherwise;  for  such  mand  of  the  owner  in  ordinary  cases; 

an  act  cannot  have  the  effect  of  deter-  but  if  he  has  it  in  his  possession,  he 

mining  the  lease.     Ayer  xk  Bartlett,  9  must  be  liable  for  the  value  of  it ;  so 

Pick.  (Mass.)  156;  Fairbanks  xk  Phelps,  that  in  an  action  of  trover,  with  proper 

32  Pick.  (Mass.)  535 ;  Gordon  v,  Har-  evidence  of  a  conversion,  the  plaintiff 

per,  7  T.  R.  9.  would  undoubtedly  prevail."     King  v. 

The  right  to  sue  in  trover,  or  even  in  Green,  6  Allen  (Mass.)  139;   Ladd  v. 

trespass,  would  seem  not  to  be  affected  Rogers,  11  Allen  (Mass.)  209;  Scarfe 

by  mere  bailment,  because  the  present  v.  Morgan,  4  M.  &  W.  270;   Myers  v. 

and  general  right  of  property  remains  Meinrath,ioi  Mass.  366;  3  Am.  Rep.368. 

in  the  bailor.     Drake  v.  Redington,  9  8.  Where  chattels  are  delivered  to 

N.  H.  243;   Hart  v,  Hyde,  5  Vt.  330;  an  infant  for  a  fixed  purpose,  and  he 

Thorp  V.  Burling,  11  Johns.   (N.  Y.)  uses   them   in  a  manner  inconsistent 

385;  Root  V,  Chandler,  10  Wend.  (N.  with  or  contrary  to  that  purpose,  he  is 

Y.)  no;  25  Am.  Dec.  356;   Smith  x\  liable  in  trover  for  the  conversion  of 

James,  7  Cow.  (N.  Y.)  328.   See  Story  the  chattels,  although  if  sued  upon  in 

on  Bailm.  (9th  ed.),  p.  2.  contract,  his  infancy  would  be  a  valid 

1.  The  delivery  of  a  chattel  in  viola-  defense.  Furness  v.  Smith,  i  Roll.  Abr. 

tion  of  a  statute,  will  enable  the  general  530.    In  Bunard  v.  Haggis,  14  C.  B.  N. 

owner  to  maintain  an  action  against  S.  45;   108  E.  C.  L.  45,  the  defendant 

the  vendee,  for  the  conversion  of  the  hired  a  mare  for  a  ride  along  the  road, 

chattel,  not   under  the  possession  so  being  expressly  told  by  the  plaintiff 

acquired,  but  for  its  use  in  a  manner  that  she  was  not  fit  for  leaping.     The 
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2.  Convenion  by  Detention  —  a.  In  General.  —  While  a  mere 
detention,  without  more,  was  sufficient  to  support  an  action  of 
detinue,  the  action  of  trover  required  that  the  defendant  not  only 
detain  the  property,  but  accompany  the  detention  with  a  claim 

of  right  as  against  the  plaintiff.  The  intention  of  the  defendant 
here  becomes  an  element  in  the  determinatioiT  of  his  liability. 
The  customary  method  of  proving  intention  is  by  a  demand  and 
refusal.* 

defendant  loaned  the  mare  to  a  friend  and  agreed  upon  in  the  contract,  an 

and  the  latter  put  it  to  a  fence,  and  in  immoderate  use  of  the  chattel,  which 

taking  it  she  fell  upon  a  stake,  from  results  in  its  destruction,  is  an  injurj 

the  effects  of  which  she  died.    It  was  which  can  be  redressed  onlj  in  an  ac- 

held  that  the  defendant  was  liable  in  tion  of  trespass  on  the  case.    Fisher  v. 

trover,  independently  of  the  contract.  Kyle,  27  Mich.  454;  Fish  v.  Ferris,  5 

Byles,  J.,  said:    "Here  the  mare  was  Duer    (N.   Y.)   49;    Disbrow  v.  Ten 

lent  for  a  specific  purpose  of  a  ride  Broeck,  4  E.  D.  Smith   (N.  Y.)  397; 

along  the  road  and  for  the  purpose  of  Woodman  v,  Hubbard,  25  N.  H.  67; 

being  ridden  T>nly  by  the  defendant.  7  Am.  Dec.  310;  Angus  v.  Dickerson, 

The   defendant   not  only    allows   his  Meigs  (Tenn.)  459;  Horsely  v.  Branch, 

friend  to  mount,  but  allows  him  to  put  i   Humph.   (Tenn.)    199;*  Mullen  v. 

the  mare  to  a  fence  for  which  he  was  Ensley, 8  Humph.  (Tenn.)  428;  Bell  v. 

told  she  was  unfit.     Quite  independ-  Cummings,    3    Sneed    (Tenn.)   275; 

ently,  therefore,  of  the  question  of  nee-  Parker  v,  Thompson,  5  Sneed   (Tenn.) 

essaries,  the  defendant  is  responsible  349;    M'Neill   r;.  Brooks,    i    Yerg. 

for  the  wrong  done."  (Tenn.)  73. 

The  American  courts  have  generally  In  Spooner  v,  Manchester,  133  Mass. 
adopted  the  English  rule  just  stated  in  270;  43  Am.  Rep.  51^  there  was  a  cu- 
lts entirety.  Redfield,  J.,  in  Town  v,  rious  modification  of  this  principle. 
Wiley,  23  Vt.  355,  declared  that  so  long  The  defendant  hired  a  horse  to  go  to  a 
as  the  defendant  kept  within  the  terms  particular  place  and  unintentionally 
of  the  bailment,  his  fnfancy  was  a  pro-  took  a  wrong  road.  Discovering  hU 
tection  to  him,  whether  he  neglected  mistake,  he  endeavored  to  return  by 
to  take  proper  care  of  the  chattels  or  the  best  road,  which  was  by  a  circuit 
used  them  immoderately.  But  when  he  through  another  town.  It  was  held  that 
departs  from  the  object  of  the  bail-  there  had  been  no  conversion, 
ment,  it  amounts  to  a  conversion  of  In  Pennsylvania^  the  courts  have  in- 
the  property,  as  if  he  had  taken  the  variably  refused  to  recognize  the  doc- 
horse  in  the  first  instance  without  per-  trine  which  would  make  an  infant 
mission,  and  it  was  accordingly  held  liable  in  tort  for  a  possession  acquired 
that  an  infant,  in  whose  hands  money  under  a  contract  which,  if  sued  upon, 
had  been  put  by  the  plaintiff  to  abide  his  infancy  would  be  a  defense.  In 
the  result  of  an  Illegal  wager,  and  who  Penrose  v,  Curren,  3  Rawle  (Pa.)  351 ; 
paid  it  to  the  winner  after  notice  from  24  Am.  Dec.  356,  Rodgers,  J.,said,  that 
the  plaintiff  not  to  do  so,  was  liable  in  the  foundation  of  all  these  suits  is  con- 
trover.  Lewis  V,  Littlefield,  15  Me.  tract,  and  disguise  it  as  you  may,  it  is 
233;  Loeschman  v,  Mackin,  2  Stark,  but  an  attempt  to  convert  a  suit  origi- 
276;  Deane  v.  Keate,  3  Camp.  4;  nally  in  contract  into  a  constructive  tort. 
Cooper  V,  Burton,  3  Camp.  5;  Jones  so  as  to  charge  the  infant.  Wilt  r. 
on  Bailm.  86;  Bray  v.  Mayne,  Gow  i ;  Welsh,  6  Watts  (Pa.)  9;  Livingston  v, 
Farrant  t;.  Thompson,  5  B.  &  Ald.826.  Cox,  6  Pa.  St.  360;  Cooley  on  Torts, 

The  cases  seem  to  support  the  fol-  125.  And  see  Infants,  vol.  10,  p.  668. 
lowing  distinction  :  Where  the  chattel  1.  Much  that  would  otherwise  be 
is  used  in  a  manner  inconsistent  with  treated  of  here,  may  be  found  in  Db- 
the  spirit  of  the  contract  of  bailment,  mand,  vol.  5,  p.  528r.  "  It  is  no  con- 
as  in  the  ordinary  case  of  where  a  version  for  one  to  have  in  his  posses- 
horse  is  driven  beyond  the  distance  sion  the  goods  of  another — the  plain- 
agreed  upon  in  the  contract,  the  bailee  tiff  must  come  to  the  defendant  and 
or  lessee  is  liable  in  trover  to  the  demand  the  property,  for  a  defendant 
owner.  But  where  the  chattel  is  used  having  in  his  possession  the  goods  of 
for  a  purpose  assented  to  by  the  owner  another,  is  not  bound  to  seek  out 
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an   owner  and   send  the  property  to  fixtures  placed  bj  him  upon  the  de- 

hin)."    Clements  v.  Flight,  16  Al.  &  mised  premises  during  the   term,  in 

W.   43;    Fitz.   Nat.   Brew.   138  '*A";  case  he  holds  over  after  its  termina- 

Clossman  v.  White,  7  C.  B.  55;  62  E.  tion  without  a  new  lease,  has  the  same 

C.  L.  843;  Knight  xk  Harrison,  Saun-  right  of  removal  so  long  as  he  remains 

der's  PI.  &  Ev.  641 ;   Wilson  v,  Ander-  in  possession,  and  on  being  evicted  by 

ton,  I  B.  &  Ad.  750;  20  E.  C.  L.  426;  summary  proceeding^,  if  he  claims  and 

Thompson  v.  Trail,  6  B.  &  C.  36;  13  E.  is  refused  the  right  to  take  such  fix- 

C.  L.  103;  Dirks  v.  Richards,  4  Nl.  &  tures  with  him,  may  maintain  an  ac- 

G.  574;  43   E.  C.  L.  374;  Caunce  v,  tion  for   their  conversion.     Lewis  v. 

Spanton,  7  M.  &  G.  903;  49  E.  C.  L.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341. 

903;  Catterall  xk  Kenyon,  3  Q^  B.  310;  And  see  Adams  x\  Goddard,  48  Me. 

43  E.  C.  L.  749;  Jones  v,  Tarleton,  9  212;  Bircher  v.  Parker,  43  Mo.  443. 

M.  &  W.  675 ;  Lee  v.  Bayes,  18  C.  B.  Where  a  bank,  with  which  the  treas- 

599;  86  E.  C.  L.  599;  Weeks  v.  Goode,  urer  of  a  corporation   had  deposited 

6  C.  B.  N.  S.  367;  95  E.  C.  L.  367;  bonds  belonging  to  his  company  as  se- 

Hinckley  t;.  Baxter,  13  Allen  (Mass.)  curity  for  a  personal  debt,  after  being 

139;  Lexington,  etc.,  R.  Co.  v.  Kidd,  7  informed  that  the  bonds  belonged  to 

Dana  (Ky.)  245;  Mattice  v,  Brinkman,  the  corporation  and  that  the  treasurer 

74  Mich.  705;  Buffington  v.  Clarke,  15  had  no  right  to  pledge  them,  asserted 

R.  L  437;  Durgin  v.  Gage,  40  N.  H.  its  authority  to  retain  them  and  to  ap- 

302;  Jillson  v.  Wilburn,  41  N.  H.  106;  ply  the  proceeds  of  their  sale  to  the 

Town  v.  Hazen,  51   N.  H.  596;  Lath-  satisfaction  of  its  debt,  it  was  held  that 

rop  V,  Blake,  23  N.   H.  46;  Ogden  v.  the  assertion  of  such  authority  was  in 

Lucas,  48  111.  492:  Sibley  v,  Ives,  21  itself  a  conversion,  and  that  proof  of 

Barb.    (N.   Y.)   284;  McNaughton   v,  formal  demand  and  refusal  were  un- 

Cameron,  44  Barb.  (N.  Y.)4o6;  Pren-  necessary.    University  of  North  Caro- 

tiss  V.  Han  nay,  4  Whart.  (Pa.)   508;  lina  t.  State  Nat.  Bank,  96  N.  Car.  280. 

Jacoby  v.  Laussdtt,  6  S.  &  R.  (Pa.)  300;  Detention  Under  a  Lien. — Where,  by 

Adams  v,  Mizell,  1 1  Ga.  106,  detention  agreement  between  a  landlord  and  ten- 

of    slaves    by   loanee    after   death  of  ant,  the  former  is  to  retain  possession 

loanor.  of  the  latter's  part  of  the  crop  until  all 

In  the  leading  case  of  Baldwin  v.  his  advances  are  paid,  a  demand  and 
Cole,  6  Mod.  212,  a  carpenter  sent  his  refusal  before  full  payment  does  not 
servant  to  work  for  hire  in  the  queen*s  establish  a  conversion  by  the  landlord, 
yard ;  and  having  been  there  for  some  Hudson  v.  Goff,  77  Ga.  281.  But  where 
time  hewouldgonomor^.Thesurveyor  the  plaintiff  offers  to  pay  the  charges 
of  the  work  refused  to  let  him  have  and  demands  the  goods,  it  is  a  con  ver- 
bis tools,  pretending  a  usage  to  retain  slon  to  detain  them.  Wagenblast  v, 
tools  to  enforce  workmen  to  continue  McKean,  2  Grant  Cas.  (Pa.)  393.  And 
until  the  queen's  work  was  done,  see  Coller  v.  Shepard,  19  Barb.  (N.Y.) 
Upon  proof  of  a  demand  and  refusal,  305;  Whitcombv.  Hungerford,42Barb. 
it  was  held,  a  conversion.  Watkins  v.  (N.  Y.)  177;  Parkerson  v,  Simons,  2 
Wooly,  Gow  69;  Davies  v.  Nicholas,  7  McMull.  (S.  Car.)  188. 
C.  &  P.  339;  32  E.  C.  L.  533;  McCor-  But  where  one  having  a  lien  sets  up 
mick  V,  Pennsylvania  Cent.  R.  Co.,  49  a  right  hostile  to  the  owner,  he  cannot 
N.  Y.  303 ;  80  N.  Y.  353 ;  99  N.  Y.  65 ;  afterwards  set  up  the  lien  as  a  bar  to 
52  Am.  Rep.  6 ;  Montanye  v,  Mont-  an  action  against  him.  Andrews  v, 
gomery  (C.  PL),  19  N.  Y.  Supp.  655;  Wade  (Pa.  1886),  6  Atl.  Rep.  48.  And 
Dohorty  v,  Madgett,  58  Vt.  323.  see  Williams  v.  Smith,  153  Pa.St  462; 

Where  the  defendant   had  the  right  Bean  v,  Bolton,  3  Phila.  (Pa.)  87;  West 

to  detain  certain  brandy  by  virtue  of  a  v.  Tupper,  i  Bailey  (S.  Car.)  193. 

lien,  but  insisted  upon  his  right  to  de-  Befiual  to  Pay  Over  Money  Received 

tain  the  property  upon  other  grounds,  for  Another. — A     person    receiving 

it  was  held  by  Lord    Ellenborough,  to  money  for  another,  on  refusing  to  pay 

be  a  conversion.    **As  the  brandy  was  it  over  until  a  debt  due  him  by  the  lat- 

detained  on  a  different  ground,  and  as  ter  is   paid,   is   guilty  of  conversion, 

no  demand  for  warehouse  rent  had  been  Richmond  v.  Soportas  (City  Ct.),  18 

made,  the  defendant  must  be  taken  to  N.  Y.  Supp.  433.     And  the  same  is  the 

have  waived  his  lien,  if  he  had  one,  caseif  he  withholds  sufficient  to  pay  the 

which   would  admit  of  some   doubt.*'  debt.    Tobin  v.  Kage  (Supreme  Ct.), 

Boardman  v.  Sill,  i  Camp.  410.  19  N.  Y.  Supp.  440. 

A  tenant  having  the  right  to  remove  Detention  by  Co-Owner. — Where  one 
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The  detention  may  be  either  by  the  defendant  or  by  his  agents 
or  servants,  and  if  by  the  latter,  they  will  also  be  liable  for  con- 
version, for  ignorance  of  a  master's  want  of  title  does  not  excuse 
a  servant.* 

b.  Demand  and    Refusal  Evidence  of  Conversion. — 

Proof  of  a  demand  properly  made  by  the  plaintiff  or  his  agent, 
and  a  refusal  to  deliver  by  the  defendant,  is  evidence  of  a  conver- 
sion. The  principle  rests  upon  the  idea  that  the  law  regards  it  as 
highly  probable  that,  if  one  person  detains  the  property  of  an- 
other and  refuses  to  deliver  it  to  the  owner  upon  request,  the  in- 
tention of  the  detainer  is  to  exercise  a  dominion  in  defiance  of  the 
owner's  right.* 

of  the  owners  of   grain    detains  it  in  Cas.  (N.  Y.)  411;  Hotbrook  v.  Wight, 

his  possession,  refusing  to  allow  his  CO-  24  Wend.   (N.  Y.)  169;  35  Am.  Dec. 

ownertoseverand  takeaway  his  share,  607;    Rogers  v.  Weir,  34  N.  Y.  463; 

he  is  liable  for  conversion.     Channon  Ball  v.  Liney,  48  N.  Y.  6;  8  Am.  Rep. 

V.  Lusk,  2  Lans.  (N.  Y.)  211.     And  see  511 ;  Thompson  v.  Rose,  16  Conn.  85; 

Lobdell  V.  Stowell,  51  N.  Y.  70;  Bray  Scarfe  v.   Morgan,  4   M.  &  W.  270; 

V.  Bray,  30  Mich.  479.  White  v,  Gaimer,  2  Bing.  23;  9  E.  C. 

Surrender  of  Fledge  on  Payment  of  L.  302. 

Debt. — The  failure  to  surrender  stock  But  the  refusal  of  a  bailee  to  deliTer 

pledged,  on  payment  of  the  debt  se-  up  the  article  on  the  demand  of  a  third 

cured  by  it,  is  a  conversion,  and  where  person   who   has   authority    from    the 

$iS,ooo  worth  of  stock  was  pledged  to  bailor  to  demand  it,  but  who  gives  no 

secure  a  debt  of  $8,ofx>,  upon  payment  evidence  of  such  authority,  does  not 

of  which  the  pledgee  refused  to  return  amount  to  a  conversion.     Beckley  v. 

the  stock,  and   afterwards  set  up  the  Howard,  2  Brev.  (S.  Car.)  94;  Dowd 

defense   that  $37  interest   due,  which  v,  Wadsworth,  2  Dev.  (N.  Car.)  130; 

both  had  overlooked  at  the  time,  was  18  Am.  Dec.  567.     But  unless  he  de- 

neither  paid  nor  tendered,  it  was  held  mands  evidence  of  authority  at  the  time 

that  the   defense  was  of  no  avail,  the  the   demand   is   mad^  on  him  for  the 

maxim  de  minimis  non  curat  lex  be-  goods,  he  canliot  afterwards,  in  an  ac- 

ing  applied.    Kullman  v.  Greenebaum,  tion  against  him,  object  that  the  de- 

92   Cal.  403.     And   see   Abrahams  v.  mandant  did  not  exhibit  the  evidence 

Southwestern,   etc.,   Bank,    i    S.   Car.  of  his  title.      Holbrook  v.  Wight,  24 

441 ;  7  Am.  Rep.  33.  Wend.  (N.  Y.)   169;  35  Am.  Dec.  607. 

Effect  of  a  Demand  as  to  Time  of  Con-  A  bailee  who  claims  no  property  in 

▼ersion. — A  demand  and  a  refusal  is  himself,  but  only  asks  for  timetqsur- 

not  only  evidence  to  prove  a  conver-  render  the  goods  to  his  bailor,  is  not 

sion  at  the  time  the  demand  is  made,  guilty  of  conversion.     Dowd  v.  Wads- 

but  it  may  be  made  the  basis  of  an  in-  worth,  3  Dev.  (N.  Car.)   130;  18  Am. 

ference  from  which  the  jury  may  find  Dec.  567.     Nor  where  he  requests  an 

a  conversion  any  time  prior  to  the  de-  order   from   his   bailor,   or  reasonable 

mand  and  during  the  defendant's  pos-  time  to  confer  with  his  partner.  Carroll 

session.     In  Wilton  r.  Girdlestone,  3  r.  Mix,  51    Barb.  (N.  Y.)  2i2;orre- 

B.  &  Aid.  847;  7  E.  C.  L.  278,  it  was  quests  time  to  ascertain  the  ownership, 

held  that  a  demand  and   refusal  was  Singer  Mfg.  Co.  v.  King,  14  R.  I.  511. 

evidence  of  a   prior  conversion,  and  2.  See  Demand,  vol.  5,  p.  528r;  Pol- 

therefore  where  deeds  were  in  the  de-  lock  on  Torts,  p.  169;  Fry  v.  Clow,  50 

fendant*s  possession,  prior  to  Michael-  Hun  (N.  Y.)  574;    Moore  v.  Prentiss 

mas  Term,  and  the  deniand  and  refusal  Tool,  etc.,  Co.  (Super.  Ct),  15  N.  Y. 

proved  were  on  the  day  after  that  term,  Supp.  150 ;  Dozier  v.  Pillot,  79  Tex.  224. 

it  was  held  that  this  was  evidence  of  It  is  upon  the  principle  that  a  de- 

a  conversion  before  the  term,  to  be  de-  mand  and  refusal  is  only  evidence  of 

termined  by  the  jury.  a   conversion,  that  a   finding  of  tb« 

1.  Doty  V.  Hawkins,  6  N.  H.  247;  25  fact  by  a  jury  in  a  special  verdict  wlth- 

Am.  Dec.  459;  State  v,  Stevenson,  46  out  more,  is  insufficient  to  support  the 

N.  J.  L.  326;  Judah  z\  Kemp,  2  Johns,  action.     Eason  v,  Newman,  Cro.£liz* 
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c.  Property  Must  Be  in  Defendant's  Possession. — Failure 

to  deliver  goods  upon   demand  is  no   evidence  of  a  conversion, 

where  it  appears  that  they  were  not  in  the  defendant's  possession 
at  the  time  the  demand  was  made,  and  that,  had  he  so  minded,  he 
could  not  have  delivered  them.* 

495 ;  Chancellor  of  Oxford's  Case,  lo  upon  demand  being  made,  he  base  his 
Rep.  56b;  Isaac  v,  Clark,  2  Buls.  308;  refusal,  not  upon  his  inability  to  de- 
Morris  V.  Pugh,  3  Burr.  1243;  Cutter  liver,  but  upon  a  claim  of  title  in  him- 
V,  Fanning,  2  Iowa  580;  Hill  v.  Cov-  self,  he  will  be  liable  for  conversion, 
ell,  I  N.  Y.  522.  Hartford  Ice  Co.  v.  Greenwoods  Co., 

It  was  said  bj  Lord  Holt,  in  a  very  61  Conn.  166. 
early  case,  that,  **The  very  denial  of  Wlien  Demand  Necessary. — Where 
goods  to  him  that  hath  the  right  to  the  only  question  is  as  to  whether  a 
demand  them,  is  an  actual  conversion,  delivery  by  a  carrier  of  the  plaintiff's 
not  only  evidence  of  it ;  for  what  is  a  goods  to  a  third  person  was  rightful  or 
conversion  but  the  assuming  upon  wrongful,  a  demand  upon  them  for  the 
one^s-self  the  property  and  right  of  return  of  the  goods  is  unnecessary, 
disposing  of  another's  goods."  Bald-  Fulton  v,  Lydecker  (City  Ct),  17  N. 
vfin  V.  Cole,  6  Mod.  212.  It  is  upon  Y.  Supp.  451.  And  where  the  defend- 
the  assumption  that  the  denial  in  the  ant  was  a  trespasser  in  taking  away 
case  before  him  was  absolute  and  un-  the  goods,  no  demand  is  necessary, 
explained,  that  the  statement  is  based.  Clink  v.  Gunn,  90  Mich.  135.  Where 
Morris  v.  Pugh,  3  Burr.  1243.  A  con-  there  is  an  actual  conversion  of  the 
version  is  proved  by  evidence,  that  property,  demand  before  action  is  un- 
the  president  of  a  corporation  having  necessary.  Baker  v,  Lothrop,  155 
possession  of  the  plaintiff's  property,  Mass.  376;  Knipper  v.  BlumenthaK  107 
instructed  the  manager,  upon  demand  Mo.  665 ;  First  Nat.  Bank  v.  Kick- 
being  made  upon  him  for  the  property,  busch,  78  Wis.  218.  Where  a  sheriff 
not  to  deliver  it,  claiming  title  in  the  attaches  mortgaged  property  at  the 
company.  Campan  v,  Bemis,  35  111.  suit  of  the  mortgagor's  creditors,  who 
App.  37.  claim  that  the  mortgage  is  fraudulent, 

Where  the  plaintiff 's  agent  told  the  the  mortgagee  need  not  demand  the 

defendant  that  the  team  in  his  posses-  goods  of  the  officer  before  suing  him 

sion  was  claimed  by  the  plaintiff  and  in  trover  for  the  value  of  the  mortgage 

that  he  demanded  tne  same,  producing  lien.    Malachiski  v.   Stellwagen,  85 

a  paper  by  virtue  of  which  he  made  Mich.  41. 

the  demand  and  which  he  read  to  the  1.  Owen   v,  Lewyn,    i  Vent.   223; 

defendant,   it  was   held    a    sufficient  Frome  v.    Dennis,    45    N.  J.  L.   515; 

demand,  though  the  paper  was  ambig-  Dearbournv.  Union  Nat.  Bank,  58  Me. 

uous  and  at  the  trial  required  parol  273:    Johnson  v,   Strader,   3  Mo.  3^9; 

proof  as  to  its  meaning.     Kendrick  v.  Packard  v,  Getman,  4  Wend.  (N.  Y.) 

Beard,  90  Mich.  589.  '613;   21    Am.   Dec.    166;    Hawkins  z/. 

Where  furniture  was  left  under  a  Hopkins,  6  Hill  (N.  Y.)  586.  See  also 
contract  for  repairs,  the  plaintiff,  after  Demand,  vol.  5,  p.  528r. 
waiting  a  reasonable  time  for  them  to  In  Ross  v.  Johnson,  5  Burr.  2825, 
be  made,  is  not  bound,  as  a  condition  goods  belonging  to  the  plaintiff  were 
precedent  to  demand  before  bringing  delivered  by  the  captain  of  a  vessel  to 
an  action  for  conversion,  to  tender  the  the  defendant  as  wharfingers,  for  the 
money  that  would  have  been  due  had  use  and  account  of  the  plaintiff,  but 
the  defendant  performed  his  contract,  were  lost  or  stolen  out  of  their  posses- 
Phillips  V,  McNab,  16  Daly  (N.  Y.)  150.  sion.     A  demand  was  made  before  the 

Though  the  defendant  be  unable  to  commencement  of  this  action  and  the 

deliver   through   the  action   of   the  wharfage  tendered,  but  the  goods  were 

plaintiff,  as   where  the  defendant  re-  not  delivered  to  him.     Lord  Mansfield 

quested  the   plaintiff  to  remove   ice  said:  **Thi8   is  not  to  be   esteemed  a 

purchased  by  the  latter  from  his  ice  refusal  to  deliver  goods.    They  cannot 

house,  as  he  wished  to  house  the  new  deliver  them.     It  is  not  in  their  power 

crop,  and  the  plaintiff  told  him  to  go  to  do  it.  It  is  a  bare  omission." 

ahead  and  put  the  new  crop  in  over  The   fact  that  he  claims  the  goods 

his   ice,  which  he  did,  if  afterwards,  will  not,   in  such  case,  amount  to   a 
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d.  Property  in  Custodia  Legis.  —  Where  goods  are  in 
custodia  legis,  as  under  an  attachment  proceeding  by  a  sheriS,  al- 
though in  the  actual  custody  of  the  defendant,  and  upon  his 
premises,  a  demand  and  refusal  is  no  evidence  of  a  conversion, 
since  the  defendant  could  not  deliver  without  a  breach  of  the 
law.*  But  where  goods  in  the  custody  of  a  warehouseman  have 
changed  ownership,  and  are  subsequently  attached  as  the  prop- 
erty of  a  former  owner,  for  the  purposes  of  the  law  of  trover,  such 

conversion,  nor  will  the  fact  of  his  giv-  the  custody  of  the  law,  and  that  thede- 

ing  an  undertaking,  to  prevent  the  de-  fendant  was  not  at  liberty  to  give  it  up. 

livery  of  the  property  by  the  sheriff,  to  The  particular  article  being  attached 

the  plaintiff  in  an  action  brought  to  re-  by   process,   the  defendant  held  it  as 

cover  the  possession,  operate  as  an  es-  servant  of  the  law  and  would  not  have 

toppel  in  pais.    Andrews  v.  Shattuck,  been  justified  in  surrendering  iL  Here 

32  Barb.  (N.  Y.)  396.  the  officers,  being  authorized  only  to 

1.  See    Demand,   vol.   5,   p.    528ir>.  seize  the  goods  of  A  B,  had  seized  the 

Mires  v.  Solebay,  2  Mod.  242;  Jenner  goods  of  C  D.    The  owner  claimed 

v.  Joliife,  9  Johns.  (N.  Y.)  381.  them   of  defendant,  and   she  at  first 

A  carrier  in  whose  hands  property  is  took  time  for  consideration,  but  ulti- 

attached,  cannot  be  held  liable  for  con-  mately  said :  "  I   am   told  I  shall  be 

version  for  refusing  to  deliver  it  to  the  borne  harmless  and  I  will  keep  them." 

owner.     Stiles  v,  Davis,  i   Black  (U.  That  is  sufficient  to  make  the  husband 

S.)  loi.   The  action  does  not  lie  against  and  wife  liable  in  trover.     See  Jenner 

one  who,  as  a  tpagistrate,  has  the  cus-  v,  Joliffe,  8  Johns.  (N.  Y.)  381.    This 

tody  of  papers  which  have  been  used  in  was  an  action  of  trespass  on  the  case, 

evidence  in  a  pending  suit,  and  have  The  declaration  contained  four  counts, 

been  placed  on  file.    Greene  v.  Mead,  the  first  and  second  of  which  were  in 

18  N.  H.  505.  trover  for  a  quantity  of  oak  timber.  It 

In  an  action  of  trover  for  a  chaise,  it  appeared  that  the  defendant,  an  officer 

appeared    that  one   B.  had   hired   the  of  the  court,  had  attached  certain  tim- 

chaise  in  question  from  the  plaintiff  and  ber,  and  kept  it  so  negligently  that  it 

had  placed  it  at  livery  with  the  defend-  became  worthless.    It  was  resolved  at 

ant,  and  that  whilst  it  was  in  the  de-  the  outset  that  trover  would  not  lie  for 

fendant's  possession,  it  was  attached  by  goods  seized  by  virtue  of  legal  process 

process  out  of  the  sheriff's  court  as  the  and  held  in  the  custody  of  the  law. 

property  of  B.    The  plaintiff  demanded  A   bailee  of  chattels,  without  the 

the  chaise,  but  the  defendant,  alleging  knowledge  or  consent  of  the  owner, 

that  it  had  been  attached,  refused  to  de-  mortgaged  them  to  secure  rent,  and 

liver.     It  was  held   that  there. was  no  the  rent  remaining  unpaid,  they  were 

evidence  of  a  conversion  by  the  defend-  seized  by  the  landlord,  with  a  view  to 

ant,  the  chaise  being  at  the  time  of  the  a  foreclosure  of  the  mortgage.    The 

demand  in  the  custody  of  the  law  and  owner  of  the  property  replevied  the 

not  the  defendant.     Verrall  v.  Robin-  property  and  placed  it  back  in  the  pes- 

son,  2  C.  M.  &  R.  495.  session  of  the  original  bailee,  and  while 

In  Ca'tterall  v,  Kenyon,  3  Q^  B.  310;  so  in  the  custody  of  the  latter,  pending 

43  E.  C.  L.  749,  certain  cattle  of  the  the  proceeding  in  replevin,  were  again 

plaintiff  had  been  wrongfully  taken  in  seized  by  the  landlord  under  a  distress, 

execution  by  means  of  process  directed  It  was  held  that  the  property,  when 

against  the  goods  of  her  father,  and  placed  in  the  hands  of  the  bailee,  under 

lodged  by  the  attaching  officer  in  the  the  writ  of  replevin,  was  in  the  custody 

stable   of  an   inn.     The   plaintiff  de-  of  the  law,  and  its  seizure  by  the  land- 

manded  them  several  times  of  the  wife  lord   under  his   distress  warrant  was 

of  the  defendant,  who  refused  to  deliver  wrongful,  so  that   the  owner  could 

them.  It  was  held  that  the  facts  did  not  maintain    trover  without  a  demand, 

show  thatthe  goods  were  in  the  custody  Hardy  v,  Keeler,  56  111.  152;  Black  v, 

of  the  law,  per  Lord  Den  man.     The  Cleasby,  97  Cal.  482. 

learned  judges  who  decided  that  case  In  Garabaldi  v.  Wright,  52  Ark.  416, 

(Verrall  v.  Robinson,  2  C.  M.  &  R.  an  action  was  maintained  for  goods  in 

495),  thought  that  the  chattel  was  in  the  custody  of  a  chancery  court  in  a  suit 
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property  is  not  regarded  as  being  within  the  custody  of  the  law, 
and  their  custodian  is  not  justified  in  refusing  to  deliver  them  to 
the  real  owner.* 

Process  directed  to  A,  the  custodian  of  the  goods  of  B,  inform- 
ing him  that  B*s  goods  are  attached,  will  Hot  justify  A  in  detain- 
ing goods  belonging  to  C,  merely  because  the  server  of  the  pro- 
cess tells  him  that  those  particular  goods  form  the  subject  of  the 
attachment.     In. such  a  case  there  can  be  no  custody  of  the  law.* 

e.  Demand  Does  Not  Waive  Actual  Conversion. — If  there 

has  been  a  tortious  use  or  taking  of  a  chattel,  which  of  itself 
amounts  to  a  conversion,  a  subsequent  demand  will  not  amount 
to  a  waiver  of  the  right  to  sue  for  an  actual  conversion.' 

/.  Tender  Subsequent  to  Demand  and  Refusal. — ^Where 
the  refusal  is  absolute  and  unexplained  it  is  plenary  evidence  of  a 
conversion.*  But  where  the  character  of  the  refusal  is  doubtful, 
the  evidence  which  results  from  an  unsuccessful  demand  is  neu- 
tralized to  some  extent  by  a  subsequent  demand  and  the  defend- 
ant's then  offering  to  surrender  the  property.* 

3.  Convenioiiby  Purchase. — It  is  no  defense  to  an  action  of  trover 
that  the  defendant  is  a  purchaser  for  value,  and  without  notice  of 
the  rights  of  the  real  owner.*     It  is  fundamentally  clear  that  a 

between  the  same  parties,  as  such  ac-  that  the  defendant  may  compel  an  ac- 
tion did  not  interfere  with  the  posses-  ceptance  in  mitigation  of  damages, 
sion  of  the  property.  Wells  v,  Kelsey,  15  Abb.  Pr.  (N.  Y. 

1.  Pillot  V.  Wilkinson,  3  H.  &  C.  345.  Supreme  Ct.)  53;   Pickering  v.  Truste, 

2.  Bramwell,  B.,  in  Pillot  v,  Wilkin-  7  T.  R.  53 ;  Hay  ward  v.  Seaward,  i 
son,  3  H.  &  C.  345.  See  Black  v,  Clas-  Moore  &  S.  459;  28  £.  C.  L.  459.  In 
by,  97  Cal.  482;  Kane  v.  Hutchison,  this  last  case,  the  defendants  refused  to 
93  Mich.  488.  deliver  a  boiler  until  a  sum  of  money 

8.  Manwell  v,  Briggs,   17  Vt.    176;  due   them    was    paid.      The   plaintiffs 

Cobb  V.  Wallace,  5  Coldw.  (Tenn.)  539.  would  not  pay  this  sum,  but  made  ten- 

4.  In  Baldwin  v.  Cole,  6  Mod.  212;  der  of  a  smaller  amount,  which  the 
Maeee  v.  Scott,  9  Cush.  (Mass.)  148;  defendants  refused.  Subsequently  the 
C5  Am.  Dec.  49.  The  demand  and  re-  defendants  offered  to  restore  the  boiler, 
fusal  may  be  explained  or  rebutted,  and  resorted  to  an  action  to  recover 
Dietus  i;.  Fuss,  8  Md.  148.  what  was   due  them;   it  was  held   no 

5.  The  evidence  of  conversion  is  very  conversion. 

much  affected  by  a  subsequent  demand  If,  after  demand  and  refusal,  the  de- 
and  the  defendant's  then  offering  to  fendant,  before  suit  is  brought,  uncon- 
surrender  the  property.  Manwell  v,  ditionally  offers  to  deliver  the  posses- 
Briggs,  17  Vt.  176.  If  the  taking  is  will-  sion,  the  plaintiff,  although  he  cannot 
ful,  or  the  refusal  to  surrender  is  willful  maintain  an  action  for  the  possession, 
and  unqualified,  or  the  property  has  may  vet  have  his  action  for  the  dam- 
suffered  injury  or  deteriorated  in  value,  ages  for  refusing  to  deliver  when  de- 
the  defendant  cannot  compel  the  plain-  manded.  Savage  v.  Perkins,  11  How. 
tiff  to  accept  the  property  in  mitigation  Pr.  (N.  Y.  Supreme  Ct.)  17.  The  re- 
of  damages.  Hart  7/.  Skinner,  16  Vt.  turn  of  the  chattel  will  only  go  in 
138;  42  Am.  Dec.  500;  Green  v,  Sperry,  mitigation  of  damages.  Sparks  v. 
16  Vt.  390;  42  Am.  Dec.  519.  The  Purdv,  11  Mo.  219. 
plaintiff  may  claim  damages  for  their  6.  McCombie  v.  Davies,  6  East  538; 
deterioration.  Shotwell  t/.  Wendover,  Baldwin  v.  Cole,  6  Mod.  212;  Fowler 
I  Johns.  (N.  Y.)  65.  But  if  the  prop-  v.  Hollins,  L.  R.,  7  H.  L.  757;  Hollins 
erty  came  lawfully  into  the  defendant's  v.  Fowler,  L.  R.,  7  Q^B.  616;  Cuckson 
hands,  and  the  refusal  was  qualified  or  v.  Winter,  2  M.  &  R.  313;  Herron  v. 
the  conversion  not  willful,  it  would  seem  Hughes,  25  Cal.  555;  Davis  v,  Buffum, 
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vendor  whose  title  is  derived  through  theft,*  trespass,*  conver- 

51  Me.  160;  Mills  V.  Van  Camp,  41  ity  to  sell,  but  was  to  deliver  them  to  a 
Mich.  645;  Roe  r.  Campbell,  40  Hun  purchaser  as  demanded.  A  third  party, 
(N.  Y.)  49;  Scofield  v,  Kreiser  (N.  Y.  to  -whom  the  plaintiff  was  indebted, 
City  Ct),  3N.  Y. Supp.8o3;McDaniel  purchased  them  of  the  agent  with 
V,  Adams,  87  Tenn.  756 ;  Omaha,  etc.,  knowledge  of  the  facts,  and  sold  them 
Smelting,  etc.,  Co.  v.  Tabor,  13  Colo,  to  the  original  purchaser  and  credited 
41 ;  Tuttle  V.  Campbell,  74  Mich.  652 ;  the  plaintiff  with  the  amount  received, 
Swantz  V.  Pillow,  50  Ark.  300;  7  Am.  after  paying  thea|^ent  for  freight,  etc., 
St.  Rep.  98 ;  Phillip  Best  Brewing  Co.  and  his  own  expenses.  The  original 
V,  Pillsbury,  etc.,  Elevator  Co.,  5  Da-  purchaser  had  knowledge  of  all  the 
kota  62;  U.  S.  V,  Kelly,  3  Wash.  Ter.  facts,  and  it  was  held  that  all  the  parties 
421 ;  Rhodes  v.  Dickinson,  79  Ga.  724;  to  the  transaction  were  jointly  liable 
Amaz  V.  Gassen,  73  Cal.  618;  Mann  for  the  conversion,  and  that  the  orig- 
V.  Arkansas  Valley  Land,  etc.,  Co.,  24  inal  purchaser,  having  abandoned  the 
Fed.  Rep.  261 ;  Porter  v.  Foster,  20  contract  of  the  plaintiff  and  purchased 
Me.  391;  37  Am.  Dec.  59;  Gilmore  v.  of  the  third  party  to  assist  him  in  col- 
Newton,  9  Allen  (Mass.)  171 ;  85  Am.  lecting  his  debt,  could  not  be  heard  to 
Dec.  749;  Garden  City  Nat.  Bank  v.  say  that  he  purchased^  them  from  the 
Fitler,  155  Pa.  St.  210;  Everett  v.  Sal-  plaintiff  and  that  his  only  liability  was 
tus,  15  Wend.  (N.  Y.)  474;  Saltus  v.  in  contract.  Kavanaugh  v.  Taylor,  3 
Everett,  20  Wend.  (N.  Y.)  267 ;  32  Am.  Ind.  App.  502. 

Dec.  541.     In  this  last  case  it  is  said,  If,  after  the  purchase  of  goods  in 

that  the  doctrine  that  possession  carries  satisfaction  of  a  debt,  the  purchaser  is 

with  it  the  evidence  of  property  so  as  to  informed  that    his  debtor  holds  the 

protect  one  acquiring  property  in  the  goods  only  as  factor,  his  subsequent 

usual  course  of  trade,  is  limited  to  cash,  taking  of  them  away  is  a  conversion, 

bank  bills  and  bills  payable  to  bearer.  Scriber  v.  Masten,  11  Cal.  303. 

But  in  an  action  for  the  conversion  Lien  on  Crops — Liability  of  PurchaMr. 
of  railroad  ties,  both  parties  claiming  — One  purchasing  crops  from  a  tenant 
as  purchasers  from  a  third  party,  an  for  value  and  without  notice  of  the  land- 
instruction  which  ignores  the  necessity  lord's  lien  allowed  by  Illinois  Rev.  St 
of  the  plaintiff's  possession,  as  required  ch.  80,  p.  31,  is  not  liable  to  the  landlord 
by  the  Statute  of  Frauds,  is  erroneous,  for  their  conversion.  Finney  v,  Hard- 
Thomas  V,  Ramsey,  47  Mo.  App.  84.  ing,  136  Dec.  573,  reversing-  ^2  111.  App. 

One  who,  without  notice  and  in  the  98.    And  see  Thew  v.  Miller,  73 

absence  of  any  representation  to  mis-  Iowa  742. 

lead   him,     purchases    the    husband's  1.  Breckenridge  v.  McAfee,  54  Ind. 

property  from   the  wife,  will  be  liable  141;  Parham  v.  Riley,  4  Cold w.  (Tenn.) 

to  the  former  in  trover.     Rice  v,  Yo-  9;  Sharp  v.  Parks,  jfi  111.  511;  95  Am. 

cum,   155    Pa.   St.  538;  32  W.   N.  C.  Dec.  565;  Lee  t;.  Bayes,  18  C.  B.  599; 

(Pa.)  356.  86  E.  C.  L.  599;    Robinson  v,  Skip- 

If  the  purchaser  knows  of  the  claim  worth,  23  Ind.  311;  Galvin  v.  Bacon,  11 

of  another  to  the  property,  he  is  so  Me.  28;  25  Am.  Dec.  258;  Mowrey  t, 

much  the  more   guilty  of  conversion.  Walsh,  8  Cow.  (N.  Y.)  238;  Florence 

Allison  t;.  King,  25  Iowa  56;    Babcock  Sewing    Machine   Co.  v.   Warford,  i 

V.Gill,  10 Johns.  (N.  Y.)  287.  Sweeny  (N.  Y.)  433;  Williams  v. 

Where  the  purchase  is  for  the  joint  Givens,  6  Gratt.  (Va.)  268;  Andrews 

accountoftwo,and  after  being  informed  v.    Dietrich,   14    Wend.  (N.   Y.)  34; 

of  the  ownership  of  a  third  party,  one  Malcolm  v.   Loveridge,  13   Barb.  (N. 

of  the  joint  purchasers  sells  the  goods  Y.)  372;   Jonsson   v,  Lindstrom,  114 

for  the   benefit  of  the  joint  account,  Ind.  153;  Swantz  v.  Pillow,  50  Ark. 

both    are    liable  for  the    conversion.  300;  7  Am.  St.  Rep.  98;  Phillip  Best 

Guerry  v.  Kerton,  2  Rich.  (S.  Car.) 507.  Brewing  Co.  v,  Pillsbury,  etc..  Elevator 

It  is  immaterial  that  the  purchaser  Co.,  5  Dakota' 63;  U.'S.  v.  Kelly,  x 

acted    in   good    faith    and    afterward  Wash.  Ter.  421 ;  Dame  v.  Baldwin,  o 

parted  with  the  goods  before   any  de-  Mass.  518;  Heckle  v.  Lurvey,  loi  Mass. 

mand  was  made  upon  him.     Carter  v,  344;  3  Am.  Rep.  366. 

Kingman,  103  Mass.  517.  2.  Parham  v.  Riley,  4  Cold w.  (Tenn.) 

A  plaintiff  consigned  a  carload  of  9 ;  Riley  v.  Boston  Water  Works  Co., 

potatoes  to  an  agent  who  had  no  author-  11    Cush.   (Mass.)    11;    Nesbttt  v.  St. 
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sion*,  or  other  unlawful  means,*  can  transmit  no  title  to  a  vendee ; 
each  successive  vendee  stands  in  no  better  position  with  respect 

to  the  property  than  his  vendor  ;*  hence  every  participant  in  the 
chain  of  transfers  is  regarded  as  a  tort-feasor,  and  may  be  sued 
separately  or  jointly  by  the  owner.* 

4.  Converuon  by  Taking — a.  Generally. — Anyone  who,  with- 
out authority,  takes  possession  of  another  man's  goods,  with  the 

Paul  Lumber  Co.,  21  Minn.  491 ;  Whit-  cent  purchaser,  who  paid  full  value  for 

man  Gold,  etc.,  Mfg.  Co.  v,  Tritle,  4  it,  it  was  held  that  this  was  not  a  sale  in 

Nev.  494;  Freeman  v.  Underwood,  66  market  overt  to  change  the  property, 

Me.  229;  Stanley  v.  Gay  lord,  i   Cush.  and  that  trover  would  lie  for  the  goods 

(Mass.)  351 ;  48  Am.  Dec.  643;  Griffith  at  the  suit  of  the  owner  against  the 

V.  Fowler,  18  Vt.  390;  Cooper  v.  New-  purchaser.  Wilkinson  v.  King,  2  Camp, 

man,  45  N.  H.  3^9;  Williams  v.  Miller,  335. 

16  Conn.  143;  Morse  v,  Crawford,  17  2.  Hurst  v.  Grennap,  2  Stark.  306; 
Vt.  499;  44  Am  Dec.  349;  Williams  v.  Sherwood  v.  Meadow  Valley  Min.  Co., 
Merle,  11  Wend.  (N.  Y.)  80;  25  Am.  50  Cal.  412;  Winter  v.  Belmont  Min. 
Dec.  604;  Chapman  t;.  Cole,  12  Gray  Co.,  53  Cal.  428;  Lord  Chancellor 
(Mass.)  141 ;  71  Am.  Dec.  739;  Prescott  Cairns,  in  Cundy  v,  Lindsay,  L. 
V,  De  Forest,  16  Johns.  (N.  Y.)  159;  St.  R.,  3  App.  Cas.  463;  Stephens  v.  El- 
Louis,  etc.,  R.  Co.  V.  Kaulbrumer,  59  wall,  4  M.  &  S.  259;  Hoare  v,  Parker, 
111.  152;  Ogden  V,  Lucas,  48  III.  492.  2  T.    R.   376;   Harris   v,   Saunders,  i 

1.  Riford  V,  Montgomery,  7  Vt.  411;  Strobh.  Eq.  (S.  Car.)  370,  n. ;  Wells  v, 

Dodd  V.  Arnold,  28  Tex.  97;   Sanborn  Ragland,   i  Swan  (Tenn.)   501 ;  Miller 

-».  Coleman,  6  N.  H.  14;  22  Am.  Dec.  t/.   Thompson,  60  Me.  322;  Clark  v, 

703;  Hyde -r.  Noble,  13  N.  H.  494;  38  Wells,  45  Vt.  4;  Ogden  v.  Lucas,  48 

Am.  Dec.  508;   Sargent  v.  Gile,  o  N.  111.  492;   Wheelwright  v.  Depeyster,  i 

H.  325;  Baily  v,  Colby,  34  N.  H.  29;  Johns.  (N.  Y.)  471;   3  Am.  Dec.  345; 

66  Am.  Dec.  752;  Roland  v.  Gundy,  5  Wilson   v.  Crockett,  43  Mo.  216;  97 

Ohio  202;   Heacock  v.  Walker,  1  Tay-  Am.   Dec.   389;    Roberts  v.   Dillon,  3 

ler  (Vt.)  338;   Buckmaster  v.  Mower,  Daly  (N.  Y.)  50;  Hartop  v,  Hoare,  3 

21  Vt.204;  Stanley  v.  Gay  lord,  1  Cush.  Atk.  49. 

(Mass.)  536;  48  Am.  Dec.  643;  Gilmore  3.  Breckinridge  v.  McAfee,  54  Ind. 
V.  Newton,  9  Allen  (Mass.)  171;  85  141;  Parham  v.  Riley,  4  Coldw. 
Am.  Dec.  749;  Newcomb  Buckanan  (Tenn.)  9;  Hollins  v.  Fowler,  L.  R.,  7 
Co.  V.  Basicett,  14  Bush  (Ky.)  658;  H.  L.  757;  Roberston  v.  Hunt,  77 
Wooster  v.  Sherwood,  25  N.  Y.  278;  Tex.  321 ;  Omaha,. etc..  Smelting,  etc., 
Covin  V,  Hill,  4  Denio  (N.  Y.)  323;  Co.  v.  Tabor,  13  Colo.  41;  Tuttle  v. 
Linnen  v.  Cruger,  40  Barb.  (N.Y.)  633  ;  Campbell,  74  Mich.  652. 
Saltus  r.  Everett,  20  Wend.  (N.  Y.)  4.  A  striking  illustration  of  the  truth 
267;  8  Am.  Dec.  541;  Burroughs  v.  of  this  statement  is  to  be  found  in  the 
Bayne,  5  H.  &  N.  296;  Chamberlain  v.  case  of  Hollins  v.  Fowler,  L.  R.,  7  H. 
Smith,  44  Pa.  St.  431;  Grant  v.  King,  L.  Cas.  757;  L.  R.,  7  C^^B.  616.  A. 
14  Vt.  367;  Hart  V,  Carpenter,  24  Conn,  fraudulently  obtained  cotton  from  the 
427;  Galvin  v.  Bacon,  11  Me.  28;  25  plaintiff;  the  defendant,  a  broker,  pur- 
Am.  Dec.  258;  McNeil  v.  Tenth  Nat.  chased  it  from  A.  in  good  faith  in  the 
Bank,  55  Barb.  (N.  Y.)  59;  Hartop  r.  belief  and  expectation  that  M.,  one  of 
Hoare,  3  Atk.  44;  Donald  v.  Suckling,  his  ordinary  clients,  would  accept  it. 
L.  R.,  I  Q.  B.  585 ;  Halliday  v.  Holgate,  M.  had  not  ordered  or  intimated  that 
L.  R.,  3  Exch.  299;  Tal^  v.  Freed-  he  desired  to  purchase  any  cotton, 
man's  Sav.  Bank,  93  U.S.  fe6;  Parsons  The  defendant  only  received  from  M. 
T.  Webb,  8  Me.  38;  22  Am.  Dec.  220;  a  broker's  commission,  and  not  a  trade 
Rodick  V.  Coburn,  68  Me.  i7o;Nowell  profit  on  the  sale.  It  was  held  that 
v.  Pratt,  r  Cush.  (Mass.)  iii;  Haas  v.  the  defendant  was  liable  for  the  con- 
Damon,  9  Iowa  589;  Sarjeant  v.  Blunt,  version.  In  the  opinion  of  the  House 
16  Johns.  (N.  Y.)  74;  Wright  t;.  Solo-  of  Lords,  Lord  Blackburn  declared 
men,  19  Cal.  64;  79  Am.  Dec.  196.  that  the  plaintiff  was  not  limited  to  an 

So  where  a  wharfinger  sold  certain  action  against  the  defendant,  but  that 

lead  intrusted  to  his  care,  without  any  he  might  with    propriety   have  sued 

authority  from  the  owner,  to  an  inno-  A.,  the  original  wrongdoer — M.,  the 
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intention  of  asserting  some  right  or  dominion  over  them,  is  guilty 
of  a  conversion.*     The  defendant  need* not  assert  an  absolute 

purchaser;   and  it  was  even   doubted  cern,  it  was  held  to  be  a  conversion  bj 
whether  the  jarners  and  pickers  in  the  the  creditor  for  which  trover  could  be 
mill  operated  by  M.,  where  the  cotton  maintained  by  the  owner  without  de- 
was   worked  into  yarn,  were  not  also  mand.     Bane  v,  Detrick,  52  111.  19. 
liable.  So  where  the  defendant,  on  applying 

But  where  a  creditor  receives  in  to  A  for  the  loan  of  a  horse,  was  told 
pledge  the  goods  of  another,  suppos-  that  he  had  none,  but  that  the  defend- 
ing them  to  belong  to  the  debtor,  and  ant  might  take  the  plaintiff's,  and  the 
afterwards  permits  the  debtor  to  sell  plaintiff  being  absent,  the  defendant 
and  deliver  them  on  the  promise  of  took  the  horse,  knowing  that  A  had  no 
the  buyer  to  pay  him  the  purchase  authority  to  lend  him,  the  defendant 
price  towards  the  discharge  of  his  debt  was  held  liable  for  conversion  upon 
*  for  which  they  were  pledged,  he  does  the  horse  being  accidentally  killed 
not  thereby  render  himself  liable  to  while  in  his  possession.  Childress  v. 
the  true  owner  in  an  action  of  trover.  Ford,  i  Heisk.  (Tenn.)  463. 
Leonard  v,  Tidd,  3  Met.  (Mass.)  6.  Where  by  a  contract  between  a  land- 

1.  Clark  V,  Rideout,  39  N.  H.  238;  lord  and  tenant,  the  latter  was  to  pre- 
McPortland  v.  Read,  11  Allen  (Mass.)  pare  cotton  for  market  as  rapidly  as  it 
231;  Coughlin  V,  Ball,  4  Allen  (Mass.)  could  be  reasonably  done,  by  picking 
334;  Sadler  v.  Sadler,  16  Ark.  628;  and  carrying  it  to  whatever  gin  the 
Pharis  v.  Carver,  13  B.  Mon.  (Ky.)  landlord  might  select,  the  title  to  all 
236;  Carroll  v.  McCleary,  19  Mich,  the  cotton  to  remain  in  the  landlord 
93;  Consolidated  Co.  v.  Curtis  (1892),  until  the  tenant's  indebtedness  to  him 
I  (^B.  Div.495;  Robinson  v.  Bird,  158  should  be  paid,  the  landlord,  on  ascer- 
Mass.  3^7;  Waverly  Timber  Co.  v,  St.  taining  that  seven  or  eight  thousand 
Louis  Co.,  112  Mo.  383;  Watson  v.  pounds  of  cotton  had  been  gathered 
Coburn,  35  Neb.  492;  Valentine  v.  and  stored  in  the  gin  house,  requested 
Duff  (Ind.  App.  1893),  33  N.  £.  Rep.  the  tenant  to  have  it  packed  and  sent 
529;  Williams  v.  Smith,  153  Pa.  St.  to  market,  in  order  that  his  indebted- 
462;  Reynolds!'.  St.  Paul  Trust  Co.,  51  ness  might  be  paid,  also  for  fear  the 
Minn.  236;  Hartford  Ice  Co.  v.  Greens-  gin  house  might  be  burned.  The  ten- 
wood  Co.,  61  Conn.  166;  O'Connor  v.  ant  refused  until  he  had  first  gathered 
Jones,  65  Hun  (N.  Y.)  48;  Hughes  v.  the  entire  crop.  It  was  held  that  no 
Coors,  3  Colo.  App.  303;  Leoffel  xk  conversion  of  the  property  by  the  ten- 
Pohlman,  47  Mo.  App.  574 ;  Ryman  v.  ant  was  shown  which  would  authorize 
Gerlach,  153  Pa.  St.  197;  Krager  v.  a  recovery  in  trover.  Forehand  r. 
Pierce,  73  Iowa  359,  the  conversion  of  Jones,  84  Ga.  508. 
a  bank  check ;  Johnson  v.  Walker,  23  Act  of  Agent.  —  Where  the  general 
Neb.  736;  the  conversion,  by  the  farmer  agent  of  the  defendant  lodged  a  negro 
raising  it,  of  a  crop  sold  under  execu-  in  the  workhouse  as  Uie  defendants 
tion.  property,   the  negro  remaining  some 

Where  a  title  has   passed  under  a  time  without  any  disclaimer  on  the 

contract  of  sale,  which   provided  that  part  of  the  defendant  of  the  acts  of  his 

the  purchase  price  should  be  secured  agent,  he  was  held  guilty  of  convec- 

by  a  mortgage,  the  seller  is  liable  for  sion.     Miller    v,  Reigne,  2   H  i  1 1  (S. 

conversion  if  he  enters  and  takes  the  Car.)  593. 

property  during  the  buyer's  absence,  TaldJOg  Undex;  Legal  ProoeBa. — Where 

the  latter  being  ready  and  willing  to  the  possession  of  property  is  acquired 

execute  the  mortgage.     Washburn  v.  under  legal  process,  although  the  pro- 

Cordis,.!  Misc.  (N.  Y.)  427.     More  so  ceeding  in  which  the  process  issued  is 

if  the  sale    is  on  credit  without  any  afterwards   dismissed,  such  possession 

provision  for  a  mortgage.     Huelet  v,  is  not  tortious.     Smith  v,  Kershaw,  i 

Reyns,  i  Abb.  Pr.  N.  S.  (N.  Y.  Su-  Ga.  259.     And  see  Nutt  v.  Wheeler, 

preme  Ct)  27.  30  Vt  436;  73  Am.  Dec.  316.     But  see 

Where  a  clerk,  left  in  a  store  in  the  Nutter  v.  Richetts,  6  Iowa  92;  Hub- 
absence  of  the  owner,  permitted  an  al-  bard  v,  Lyman,  8  Allen  (Mass.)  520; 
leged  creditor  to  enter  without  process,  Burk  u.  Baxter,  3  Mo.  207,  as  to  when 
and,  without  the  owner's  knowledge,  an  attachment  will  amount  to  a  con- 
sell  the  stock  and  close  out  the  con-  version. 
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title ;  it  is  sufficient  if  his  intention  is  to  acquire  a  special 
property.* 

*.  Distinction  Between  Conversion  and   Trespass. — 

Every  conversion  consists  of — First :  A  dealing  with  the  goods 
in  a  manner  inconsistent  with  the  right  of  the  person  entitled  to 
the  immediate  possession ;  Second :  An  intention  in  so  doing  to 
deny  his  right,  or  assert  a  dominion  which  is  inconsistent  with 
such  right.* 

While  the  intention  of  the  wrongdoer  can  never  alter  the  effect 
of  his  act,  it  may  determine  its  character  and  the  measure  of  his 
liability.  To  take  another's  goods  without  his  consent  is  always 
a  trespass,  regardless  of  how  honest  the  taker's  intention  may  be. 
But  a  mere  taking,  without  more,  is  never  a  conversion  unless 
there  is  an  intention  in  the  taker  to  assert  a  right  of  property.* 

Finding  Lost  Property. — One  finding  Taking    for   Cto^emment  Use. — The 

lost  property  and  refusing  to  surrender  defendant  was  held  liable  for  conver- 

it  ma/  be  held  liable  for  conversion,  sion  in  taking  horses  for  the  use  of  the 

Sovern  t».  Yoran,  15  Oregon  644.  confederate    government    during   the 

Mistake  of  Seirant  In  Cutting  Timber,  war.    Davidson  v.  Manlove,  2  Coldw. 

—  Where    the    defendant    contracted  (Tenn.)  346. 

with  a  laborer  to  cut  timber  for  him  2.  In  Beckwith  v,  Elsey,  Clayt.  112, 
on  his  own  land,  and  the  laborer,  by  there  was  an  **  action  of  trover  and  con- 
mistake,  cut  it  from  the  land  of  the  version  and  nothing  proved  but  a  tortu- 
plaintiff,  the  defendant  was  held  liable  ous  taking  of  the  cattle  by  way  of  tres- 
in  trover  for  converting  it  to  his  own  pass,  and  driving  them  away,  and  it 
use,  although  he  supposed  it  was  cut  was  ruled  a  good  ground  for  this  pres- 
on  his  own  land.  Benton  v,  Beattie,  ent  action,  and  a  conversion  shall  be 
63  Vt.  186.  And  see  Lee  v,  McKay,  intended,  otherwise  when  he  comes  to 
3  Ired.  (N.  Car.)  29.  And  in  Donahue  them  by  trover,  there  an  actual  con- 
V.  Shippee,  15  R.  I.  453,  it  was  held  version  shall  be  proved."  Metcalfe's 
that  the  laborer  who  made  the  mistake  Case,  Clayt.  113;  Bruen  v.  Roe,  i  Sid. 
was  guilty  of  conversion.  364.    Thus,   where  a  toll  of  corn  had 

Taking  Property  by  a  Soldier. — A  sol-  been  customarily  taken  by  dipping 
dier  in  the  confederate  army  who  took  into  the  sack  so  as  to  bring  out  a  cer- 
a  horse  from  a  federal  soldier,  the  lat-  tain  quantity,  and  the  collector  varied 
tcr*6  private  property,  sold  it  and  ap-  from  the  proper  mode  by  sweeping  in- 
plied  the  proceeds  to  his  own  use,  was  stead  of  lifting  the  toll,  so  as  to  take 
held  liable  to  the  owner  for  conversion,  more,  it  was  held  that  trover  lay  against 
Barnhill  v.  Phillips, 4  Coldw.  (Tenn.)  i.  him  for  the  excess.     Norman  v.  Bell,  2 

1.  Tear  v,  Freebody,  4  C.  B.  N.  S.  B.   &  Ad.  190;  22  E.  C.  L.  57.     And 

328;  93  E.  C.  L.  228,  where  the  defend-  see  Milliken  v.  Hathaway,   148  Mass. 

ant's  object  in  taking  possession  was  69;  Richardson  v,  Stevens  (Supreme 

to  acquire  a  lien.    And  see  Putnam  r.  Ct.),  6   N.   Y.  Supp.  361;    Paden  v, 

Mathewson    (Supreme   Ct.),  2  N.  Y.  Billenger,  87  Ala.  575 ;  Dexter  r.  Dex- 

Supp.  579,  where  mortgaged  property  ter,  56  N.  Y.  Super.  Ct.  568;  Qurley  v, 

-was  purchased  under  an  agreement  by  Armstead,    148   Mass.  267;    Clegg  v. 

the  mortgagee  to  release  the  mortgage,  Boston   Storage   Warehouse   Co.,  149 

but  who  afterwards  foreclosed  the  Mass.  454;    Flannery  v.    Brewer,    66 

mortgage  and  sold  the  property.  Mich.  509;  Loveless  v.  Fowler,  79  Ga. 

Taking    under    color  of    a    license  134;  11  Am.   St.  Rep.  407;   Knapp  v. 

-which  has  been  revoked,  is  a  conver-  Sioux  Falls  Nat.  Bank,  5  Dakota  378. 

sion.     Holland  v.  Osgood,  8  Vt.  281.  S.  For    example,    if    A    B    become 

But  taking  a  note  from  the  agent  of  possessed  of  the  personal  chattels  of  C 

another  for  the  purpose  of  carrying  to  D   by    finding,  and  subsequently  lose 

the  principal,  by  whom  it  had  been  in-  them,  or  be  deprived  of  them,  he  is  not 

trusted  to  such  agent,  is  not  a  conver-  thereby  guilty  of  a  conversion,  because 

sion.    Gellatly  V.  Lowery,  6  Bosw.  ( N.  he  does  not,  in  either  case,  treat  the 

Y.)  1 13.  goods  as  if  they  were  his  own.     Bacon's 
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On  the  other  hand,  if  there  is  a  use  or  any  act  done  with  respect 
to  the  property  taken,  inconsistent  with  the  owner's  rights,  it  is  a 
conversion,  despite  the  taker's  intention.* 

Abr.,  **  Trover  "  (B) ;  i  Leon.  323;  Van-  then  took  them  from  the  plaintiff  and 

drink  t;.  Archer,  i   Roll.  Abr.  6  (L),  turned    them    loose    on    tne    landing, 

pi.  4.  .  w  h  e  r  e  b  J   they  were  lost.    The  jury 

As  long  as  the  owner's  right  is  rec-  were  directed  that  this  was  a  convcr- 

ognized  and  nothing  is  done  inconsistent  sion.     Upon  appeal  the  verdict  was  set 

with  such  ownership,  no  claim  asserted,  aside.     Lord  Abinger,  C.  B.,  said :  "  It 

nor  act  of  appropriation  committed,  the  is  a  proposition  familiar  to  all  lawyers, 

alleged  wrongful  force  does  not  amount  that  a  simple  asportation  of  a  chattel, 

to  a  conversion.    Wilson  v.  McLaugh-  without  any  intention  of  making  any 

lin,  107  Mass.  587 ;  Nelson  v.  Merriam,  further  use  of  it,  although  it  may  be  a 

4  Pick.  (Mass.)  249.  sufficient  foundation  for  an   action  of 

Tobin  V,  Deal,  60  Wis.  87;  50  Am.  trespass,  is  not  sufficient  to   establish 

Rep.  345,  would  seem  contrary  to  the  a  conversion.    I  had  thought  that  the 

principle  that  it  is  not  conversion  when  matter  had   been   fully  discussed,  and 

force  is  employed  with  no  purpose  to  this    distinction    established,    by    the 

deprive  the  proprietor  of  his  rights  of  numerous  cases  which  have  occurred 

ownership,  temporarily  or  permanently,  on  this  subject ;  but,  according  to  the 

This  was  an  action  iox  the  wrongful  argument  put  forward  by  the  plaintiff's 

conversion  of  four  calves  belonging  to  counsel  to-day,  a  bare  asportavit  is  a 

the  plaintiff.    On  the  trial,  the  defend-  sufficient  foundation  to  support  an  ac- 

ant  testified,  among  other  things,  that  tion  of  trover.     I  entirely  dissent  from 

after  having  taken  the  calves  in  the  this  argument ;  and  therefore,  I  think 

aflernoon  while  they  were  doing  dam-  that  the  learned  judge  was  wrong  in 

age  on  his  premises,  he  kept  them  con-  telling  the  jury  that  the  simple  fact  of 

fined  during  the  night  and  in  the  morn-  putting  these  horses  on  shore  by  the 

ing  turned  them  into  the  highway;  that  defendant  amounted  to  a  conversion  of 

they  fed  about  two  hours  in  front  of  them  to  his  own  use.  In  my  opinion,  he 

his  house,  and  then  went  up  on  a  cross-  should  have  added  to  his  direction,  that 

road  further  from  the  plaintiff's  prem-  it  was  for  them  to  consider  what  was  the 

ises ;  that    afterwards,    while    he   was  intention  of  the  defendant  in  so  doing, 

driving  away  some  stray  pigs,  he  scared  If  the  object,  and  whether  rightfully  or 

the  calves  and  they  ran  along  with  the  wrongfully  entertained   is  immaterial, 

pigs  in  the  direction  opposite  plaintiff's  simply  was  to  induce  the  plaintiff  to  go 

land,  and  went  into  the  field  of  one  P.  on  shore  himself,  and  the  defendant,  in 

The  plaintiff,  on  searching  for  the  calves,  furtherance  of  that  object,  did  the  act 

was  unable  to  find  them.    The  lower  in  question,  it  was  not  exercising  over 

court  decided  in  favor  of  the  defendant  the  horses  any  right  inconsistent  with, 

and   the  plaintiff  appealed    from   the  or  adverse  to,  the  rights  which   the 

judgment     Upon  appeal,  the  supreme  plaintiff  had  in  them.  Suppose,  instead 

court  reversed  this  judgment,  on  the  of  the  horses,  the  defendant  had  put  the 

ground  of  an  alleged  erroneous  charge  plaintiff  himself  on  shore,  and  on  being 

by  the  lower  court  regarding  the  ques-  put  on  shore  the  plaintiff  had  refused 

tion  of  intent  in  defendant.    The  pro-  to   take  his  horses  with  him,  and  the 

priety  of  the  form  of  action  does  not  defendant  had  said  he  would  take  them 

appear  to  have  been  questioned.    From  to  the  other  side  of  the  water,  and  had 

the  standpoint  of  reason  and  authority,  done  so,  would  that  be  a  conversion  ? 

it  seems  that  it  should  not  have  been  That  would  be  a  much  more  colorable 

trover.  case  of  a  conversion  than  the  present, 

1.  In   Fouldes  v.  Willoughby,  8  M.  because,  by  separating  the  man  from 

&  W.  540,  the  plaintiff  had  embarked  his  property,  it  might,  with  some  ap- 

with   two  horses  on    the    defendant's  pearance  of  fairness,  be  said  the  party 

ferry   boat   and    paid    for    their    pas-  was  carrying  away  the  horses  without 

sage;  subsequently  the  defendant  with-  any  justifiable    reason    for   bo    doing, 

out  justification   refused   to  carry  out  Then,   having  conveyed   them  across 

his  contract,  and  desired  the  plaintiff  to  the    water,  and    finding    neither   the 

remove  the  horses  from  the  ferry  boat,  owner  or  anyone  else  to  receive  them, 

which  he  refused  to  do.  The  de/endant  what  is  he  to  do  with  them  ?    Suppose 
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Intention  serves  only  .to  determine,  where  there  has  been  a 
wrongful  taking,  and  no  apparent  further  act  towards  the  chattel, 
whether  the  wrongdoer  has  committed  a  trespass  or  a  conversion. 
It  follows,  therefore,  that  under  such  circumstances,  the  owner 
may  always  sue  in  trespass  where  there  has  been  a  conversion  by 
wrongful  taking,  but  it  is  not  true  that  whenever  trover  will  He, 
trespass  may  be  maintained.^ 

c.  Taking  Need  Not  Be  Actual. — ^There  may  be  a  symbol- 
ical taking,  as  where  the  defendant  takes  by  assignment  from  one 
who  has  no  title,  thereby  acquiring  a  right  with  respect  to  the 
property,  which  hinders  or  prevents  the  real  owner  from  obtain- 
ing possession.  Any  indorsement  of  a  document  of  title  or  a 
transfer  on  the  books  of  a  warehouseman  which  vests  in  the 
transferee  the  control,  or  right  to  control  the  property,  and  which 
is  effectual  to  deprive  the  owner  of  his  right  of  possession,  is  a 
conversion.* 

under  those  circumstances,  the  defend-  law,  and  in  Bruen  v.  Roe,  i  Sid.  364,  it 

ant  lands  them,  and  leaves  them   on  was  resolved  that  an  actual  taking  of 

shore,  would  that  amount  to  a  conver-  the   goods  of  another  is  sufficient  to 

sion  ?    The  argument  of  the  plaintiff's  support  trover  without  evidence  of  a 

counsel  in  this  case  must  go  the  length  demand.     It  is  settled  at  the   present 

of  sajing  that  it  would.   Then,  suppose  time,  both  in  Englandand  in  the  United 

the  reply  to  be  that  those  circumstances  StateSy  that  a  mere  taking  without  more 

would  amount  to  a  conversion,  I  ask,  is  insufficient  to  support  trover.  Sparks 

at  what  period  of  time  did  the  conver-  v,  Purdy,  11  Mo.  219;  Eldridge  v.  Ad- 

sion  take  place  ?    Suppose  the  plaintiff  ams,  54  Barb.  (N.  Y.)  417.     See  also 

had   immediately  followed   his  horses,  Jordan  v,  Greer,  5  Sneed  (Tenn.)  165. 

when  they  were  put  on  shore,  and  re-  So  in  Tucker  v.  Housatonic  R.  Co., 

8umed  possession  of  them,  would  there  39  Conn.  447,  where  the  plaintiffs  for- 

be  a  conversion  of  them  in  that  case  ?  warded   some   grain  over  the  defend* 

I  apprehend,  clearly  not.     It  has  been  ant's  railroad  in   a  sealed   car,  which 

argued  that  the  mere  touching  and  tak-  was  not  to  be  opened  until  it  reached 

ing  them  by  the  bridle  would  constitute  its  place  of  destination.    The  defend- 

a   conversion,  but  surely   that  cannot  ant,  for  his  own  convenience,  opened 

be ;    if  the   plaintiff  had  immediately  the  car  and  transferred  the  grain  to  an- 

gone  on  shore  and  taken  possession  of  other  car.     For  this  reason,  upon  its 

them,  there  would  be  no  conversion."  arrival,  the  plaintiff  refused  to  receive 

1.  There  seems  to  have  been  some  the  consignment,  and   brought  trover 

doubt  prior  to  the  decision  just  quoted,  against  the  defendant  for  the  grain.    It 

as  to  whether,  when  trespass  for  taking  was  held  that  the  action  would  not  lie. 

goods  would  lie,  trover  would  also  lie.  Foster,  J.,  said:  **  If  the  arrangement 

In  Bishop  v,  Montague,  Cro.  Eliz.  834,  between  the  parties  was  such  that  the 

beasts  were  taken  absolutely  by  the  de-  plaintiff  was  entitled  to  have  his  grain 

fendant's  bailiff  as   for  a  heriot   due,  go  through  in  a  blue  car,  a  change  of 

the   defendant  afterwards  agreeing  to  the  property  from  one  car  to  another 

the  taking  and  converting  them.    The  for  the  convenience  of  the  defendant 

court  differed  in  opinion  as  to  whether  would  not  be  a  conversion." 

trover  was   maintainable,   or  whether  2.  InMcCombiev.  Davis,  6East538, 

the  action  should  not  have  been  tres-  the   defendant  advanced  money   to  a 

pass.  broker  upon  a  quantity  of  tobacco  in 

In  Bacon's  Abr.,  "Trover"  (A),  it  is  the  king's  warehouse,  taking  an  as- 
said:  *'  It  is  said  if  J.  S.  takes  the  goods  signment  from  him  of  the  tobacco  and 
of  D.  N.  unlawfully,  this  is  a  conver-  having  it  transferred  to  his  own  name. 
sion,  such  a  takingbeing  a  disposing  of  The  broker,  in  fact,  had  bought  the 
the  goods  as  if  they  were  the  goods  of  tobacco  for  the  plaintiff,  but  the  de- 
J.  S.  Such  indeed  seems  to  have  been  fendant  had  no  knowledge  of  the 
the  well-defined  rule  of  the  common  transaction  and  his  dealings  with  the 
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The  mere  transfer,  however,  of  a  document  of  title  to  personal 
property  in  the  possession  of  a  third  person,  without  any  other 
interference  with  the  chattel,  is  not,  as  against  the  owner  of  the 
property,  a  conversion  by  either  the  person  giving  or  receiving  such 
document.* 

d.  Taking  Possession  of  Premises  Upon  Which  Goods 
Are  Deposited.— Bare  entry  and  assumption  of  dominion  over 
premises  upon  which  are  the  goods  of  a  former  tenant,  is  no  evi- 
dence of  a  con\«rsion,  where  the  entry  is  lawful.  If  the  owner, 
however,  comes  and  demands  the  property,  or  enters  quietly  upon 
the  land  with  his  servants,  and  attempts  to  remove  it,  and  the  per- 
son in  possession  prevents  the  removal,  he  is  liable.* 

The  rule  is,  that  if  the  entry  of  the  defendant  was  lawful,  it  is 

broker  were  bona  fide^  under  the  be-  instructed  the  jurj  that  taking  a  quit- 
lief  that  he  owned  the  tobacco  and  it  claim  of  the  land  and  building  and  put- 
stood  in  the  broker's  name  in  the  tingit  on  record,  would  not  of  itselfcon- 
warehouse,  being  so  entered  by  the  stitute  a  conversion  on  the  part  of  the 
broker  without  the  plaintiff 's  knowl-  individual  so  receiving  the  deed, 
edge.  A  rule  of  the  warehouse  pre-  Upon  the  same  principle,  the  mere 
vented  the  removal  of  property  there-  giving  of  a  deed  of  land,  the  lessee  con- 
in  except  by  the  person  in  whose  name  tinuing  in  quiet  possession,  will  not  be 
it  was  warehoused.  The  defendant  de-  deemed  a  conversion  of  fixtures  which 
clined  to  deliver  to  plaintiff  without  the  lessee  has  the  right  to  remove  dur- 
the  broker's  order  and  payment  of  ad-  ing  his  term.  Burnside  v,  Twitchell, 
vances.    The  court  held  that  this  was  43  N.  H.  390. 

a  conversion,  although  in  fact  the  de-  Taking  a  mortgage  of  persona]  prop- 

fendant  had  never  had  the  tobacco  in  erty  from  one  having  no  title,  and  re- 

his  possession,  because  by  the  assign-  cording  the  same,  without  taking  pos- 

ment  he   controlled,  its  delivery. from  session  of  the  mortgaged  property  or 

the  warehouse.     Hiort  -•.  Bott,  L.  R.,  interfering  with  the  same,  constitutes 

9  Exch.  86;  Johnson  x\  Stear,  15  C.  B.  no  conversion  for  which  trover  will  lie. 

N.  S.  338;  109  E.  C.  L.  330;   Clerk  &  Davis  v.  Buffum,  51  Me.  160;  Burnside 

Lindsell  on  Torts,  p.  169.  v.  Twitchell,  43  N.  H.  390.      And  sec 

To  constitute   a   conversion,  the  Mattewan  Co.  v.  Bentley,  13  Barb.  (X. 

party  need  not  have  the  exclusive  con-  Y.)  641. 

trol  or  manucaption  of  the  goods ;  the  In  Davis  v.  Buffum,  5  Me.  160,  the 

term  embraces,  in  its  legal  import,  any  defendant  leased  his  sawmill  to  one  M., 

intermeddling  with,  or  dominion  over  who,  after   putting   in   the   machinery 

the  property  of  another,  subversive  to  which  was  the  subject-matter  of  the  ac- 

the  rights  of  the  true  owner;  as  if  the  tion,  assigned  the  lease  and  sold   the 

defendants  are   actually  present,  aid-  machinery  to  the  plaintiffs,  who  therc- 

ing  and  assisting  another  in  the  unlaw-  upon  entered  the  mill  and  occupied  it. 

ful  design  of  removing  the  plaintiff  's  During  their  occupation,  the  defendant 

slaves  from  the  state,  with  the  inten-  conveyed  the  mill,  together  with  "  the 

tion  of  wrongfully  depriving  him  of  privilege  and  appurtenances  thereto  bc- 

them,  each  act  in  furtherance  of  the  longing "  by  deed,  to  a  third  person,  to 

common  design  is  the  act  of  all,  and  whom  the  plaintiff  attorned,  paying  to 

all  are  guilty.     Freeman  v,  Scurlock,  them  rent  during   the   residue  of"  the 

27  Ala.  407.     No  manual  taking  or  re-  term.     It  was  held  that  the  giving  of 

moval  is  necessary.     Dickey  v.  Frank-  the  deed  on  the  part  of  the  defendant 

lin  Bank,  32  Me.  572.  did  not  of  itself  constitute  a  conversion. 

1.  In  Fuller  V.  Tabor,  39  Me.  519,  the  2.  Woodis   f.  Jordan,  62    Me.   490; 

plaintiff  brought  trover  for  a  building  Fouldesv.  Willoughby,  8  M.&W.  54a 

which  had  been  placed  on  the  land  of  The   bare  removal    of  the  chattels 

another  by  his  consent.  The  defendant,  from  the  premises  by  the  party  taking 

when  a  demand  was  made,  said  he  had  possession,  is  no  conversion.    Sparks 

bought  it  and  paid  for  it.    The  court  v,  Purdy,  11  Mo.  2x9;  Shea  t^.  Milford, 
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always  a  question  for  the  jury,  whether  his  intention  was  to  take 
possession  of  the  goods  themselves.* 

e.  Taking  BY  Duress  or  Fraud. — If  the  defendant  acquires 
possession  through  duress  or  fraud,  he  is  liable,  because  the  pos- 
sessory title  so  derived  is  without  right  and  against  the  plaintiff's 

145  Masft.  525.   And  see  Famsworth  v.  v,  Batavia  Paper  Mfg.  Co.,  70  III.  302 ; 

Lowerj,  134  Mass.  513.    Nor  is  the  re-  Shea  v.  Milford,  145  Mass.  525;  Fouldes 

moval  of  them  to  another  part  of  the  v.  Willoughby,  8  M.  &  W.  540;  Fams- 

building    a   necessary  act    in    taking  worth  v.  Lowrey,  134  Mass.   512;  Roe 

possession,  where  the  right  of  the  for-  v.  Campbell,  40  Hun  (N.  Y.)  49. 

mer  tenant,  who  was  alone  in  fault  for  The  assignee  of  a  chattel  mortgage 

not    removing  them,   is    not    denied,  on  a  boiler  attempted,  after  the  matu- 

Mattice  v.  Brinkman,  74  Mich.  705.  rity  of  the  debt,  to  reduce  the  same 

Where  the    owner  of    land    felled  into  possession,  in  accordance  with  the 

timber  and  sold  it,  and  afterwards,  be-  provisions  of  the  mortgage.     He  was 

fore   it  was  removed,   sold   the  land,  forbidden  to  do  so  by  the  party  in  pos- 

notifying  the  vendee  that  the  timber  session  who  had  succeeded  to  the  title 

had  been  sold,  the  vendee  of  the  land  to  the  real  estate,  upon  which  the  boiler 

was  held  liable  for  conversion  for  re-  was  situated.  It  was  held  a  conversion, 

fusing  to  permit  the  purchaser  of  the  Badger  v.  Batavia  Paper  Mfg.  Co.,  70 

timber  to  remove  it.   Sherman  v.  Way,  111.  302. 

56  Barb.  (N.  Y.)  188.  1.  Cooley  on  Torts,  p.  531. 

In  Thorogood  v.  Robinson,  6  Q^  B.  In  an  action  for  the  conversion  of 
769;  51  E.  C.  L.  768,  the  plaintiff  was  mirrors  claimed  by  the  plaintiff  under 
in  possession  of  some  land  on  which  a  chattel  mortgage,  it  appeared  that 
was  Ij'ing  certain  lime  and  breeze,  etc.  the  mirrors  were  in  different'  apart- 
The  defendant  had  recovered  judgment  ments  of  a  building  occupied  by  ten- 
in  ejectment  for  the  land,  and  he  en-  ants  of  the  defendant's  predecessor  in 
tered  under  the  writ  of  possession  and  title,  the  defendant  having  purchased 
turned  two  of  the  plaintiff's  servants,  the  building  at  a  sale  under  a  mort- 
-who  were  loading  a  barge  there  with  gage.  Afterwards,  some  of  the  ten- 
lime,  off  the  premises.  It  was  held  ants  moved  out,  and  the  defendant, 
that  it  was  a  question  for  the  jurj'  with  notice  of  the  plaintiff's  claim,  re- 
whether  the  conduct  of  the  defendant,  let  the  apartments  with  the  mirrors 
in  turning  the  plaintiff's  servants  off  in  them  to  other  tenants.  It  was  held 
the  premises,  and  not  letting  them  take  to  be  an  error  to  dismiss  the  complaint 
away  the  lime  and  breeze,  amounted  to  on  the  ground  that  the  plaintiff  did  not 
a  conversion  or  not.  The  jury  found  show  that  the  defendant  was  in  actual 
that  it  did  not.  Patterson,  J.,  said:  possession  of  the  mirrors.  Wilson  v, 
*•  The  mere  turning  the  plaintiff's  serv-  Cummings  (Super.  Ct),  24  N.  Y, 
ants  off  the  premises  could  not  amount  Supp.  115. 

to  a  conversion  of  the  goods ;  for  the  The  plaintiff  stored  goods  in  a  build- 
defendant  had  a  right  to  turn  the  serv-  ing  occupied  by  a  company  in  which 
ants  off."  See  also  Needham  v.  Raw-  the  plaintiff  had  an  interest.  The  de- 
bone,  6  Q^  B.  771,  where  the  plaintiff  fendant  afterward  assumed  possession 
brought  an  action  for  a  lot  of  wearing  of  the  premises  under  a  mortgage 
apparel.  It  appeared  that  he  had  led  his  against  the  company  and  put  an  agent 
house  in  which  were  stored  the  articles  in  charge  of  the  same.  The  agent  noti- 
in  question.  The  defendant  entered  fied  the  plaintiff  to  remove  the  goods, 
the  premises,  under  an  order  from  the  but  refused  to  allo'w  him  to  remove 
court  of  chancery,  placed  a  man  in  them  without  a  receipt,  *^  in  good  or- 
charge,  took  an  inventory  of  the  goods,  der."  No  demand  had  been  made  on 
locked  up  the  rooms  containing  them  the  defendant  for  the  goods;  he  had 
and  prevented  the  plaintiff's  servants  given  no  order  in  reference  thereto, 
from  having  access  thereto,  and  finally  and  he  was  not  informed  that  the 
expelled  them  from  the  house.  It  was  plaintiff  had  applied  therefor.  It  was 
held  that,  **  It  did  not  constitute  a  con-  held  that  the  defendant  was  not  liable 
version,  because  it  did  not  appear  that  for  a  conversion.  Amberg  v,  Phil- 
the  plaintiff  might  not  have  had  the  use  brick,  33  111.  App.  200;  Miller  v,  Lam- 
of  the  goods  had  he  desired  it."  Badger  ery,  62  Vt.  116. 
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will.*     To  secure  property  by  a  threat  is  a  conversion,  but  the 
conduct  of  the  defendant  must  amount  to  a  forcible  taking.' 

1.  See    supra,    this    title,     Advan-  Magee  v.  Scott,  9  Cush.  (Mass.)  148; 

iaffe    to    Defendant     Not     the     Test,  55  Am.  Dec.  49;  Folsom  v.  Manchester, 

In  Bristol  T>.  Burt,  7 Johns.  (N.  Y.)  254;  11    Cush.    (Mass.)    334;    Boston   Acid 

5  Am.  Dec.  264,  the  defendant,  a  col-  Mfg.  Co.  v.  Moring,  15  Graj  (Mass.) 

lector  of  the  port,  prevented   the   re-  211;    Hinckley    f.    Baxter,    13    Allen 

moval  of  certain  goods  of  the  plaintiff  (Mass.)  1^9;  Cox  v.  Cook,    14   Allen 

which  were  stored  in  a  warehouse,  on  (Mass.)  165;  Bates  v.  Stansell*  19  Mich, 

the  ground  that  the  plaintiff  was  going  91 ;  O'Donoghue  v.  Corby,  22  Mo.  395; 

to  carry  them  into  C  a  mi  da  fContrsLry  to  Huxley  v.  Hartzell,  44  Mo.  270;  Brad- 

an  embargo.  Two  armed  men  were  sta-  ley  v,  Spofford,  23  N.  H.  444;  55  Am. 

tioned  near  the  warehouse,  and  the  de-  Dec.  205;  Dunlap  v.  Hunting,  2  Den. 

fendant  avowed    his    determination  to  (N.  Y.)  643;  Farrar  v.  Chauffetete,  5 

prevent  the  removal  of  the  goods  in  Den.  (N.  Y.)  527;  Hall  v.  Robinson, 

question  from  any  of  the  stores  in  the  2  N.  Y.  293;  Tuttle  v.  Gladding,  2  £. 

port.     It  was   held  that  this  was  suffi-  D.   Smith  (N.  Y.)    157;   Solomon    r. 

cient  evidence  to  support  an  action  for  Waas,  2  Hilt.  (N.  Y.)    179;  Chambers 

conversion.  The  court  said:  **The  bare  v.  Lewis,  28  N.  Y.  454;  Hare  v,  Pcar- 

denial  to  deliver  is  not  always  a  con-  son,  4  I  red.  (N.  Car.)  76;  Mc  Daniel  r. 

version,  as  in   Thimblethrop's  Case,  2  Nethercut,  8  Jones  (N.  Car.)  97;  Berrj 

Bulst.  310,  where  a  piece  of  timber  was  v.  Vantries,  12  S.  &  R.  (Pa.)  89;  Har- 

left  upon  the  lands  of  the  defendant  by  ger  v,  McMains,  4  Watts  (Pa.)  418; 

the  lessee  at  the  expiration  of  his  term,  Katcliff  v.  Vance,  2  Mill  (S.  Car.)  239; 

and  he  was  requested  to  deliver  it  and  Fowler  v.  Stuart,  i  McCord   (S.  Car.) 

refused,  but  suffered  the  timber  to  lie  504 ;  Trowell  v.  Youmanes,  5  Strobh. 

without  intermeddling  with   it.     The  (S.  Car.)   67;    Roach   v.   Damron,    2 

reason  why  this  was  held  not  to  be  a  Humph.  (Tenn.)  425;  Irish  v.  Cloyes, 

conversion  was,  that  there  was  no  act  8  Vt.  30;  30  Am.  Dec.  446;   Albee  v, 

done  or  dominion  exercised;  but  in  the  Cole,  39  Vt.   319;   Vilas  z^  Mason,  25 

present  case  there  were  the  highest  and  Wis.  310. 

most  unequivocal  acts  of  dominion  and  If  the  goods  are  received  by  a  third 
control  over  the  property,  not  only  by  person  with  a  knowledge  of  the  fraud, 
claiming  jurisdiction  over  it,  but  in  or  under  such  circumstances  as  would 
placing  armed  men  nedr  it  to  prevent  put  him  on  inquiry,  or  if  such  third 
its  removal.  This  fact  is  of  itself  a  con-  person  fails  to  put  himself  on  the  foot- 
version.  It  is  intermeddling  with  the  ing  of  a.  bona  ^de  purchaser  for  value, 
property  in  the  most  decisive  manner  he  will  be  liable  for  conversion.  Gage 
and  detaining  it  for  months  in  the  v.  Epperson,  2  Head  (Tenn.)  669. 
storehouse."  See  Chapman  i;.  Allen,  2.  In  Grangers.  Hill,  4  Bing.  N.Cas. 
Cro.  Car.  271;  Brenen  z;.  Currint,  Sayer  212,  the  defendant  obtained  from  the 
224;  Dewell  V.  Moxon,  i  Taunt.  391;  plaintiff,  under  threat  of  executing  a 
Pattison  v.  Robinson,  5  M.  &.  S.  105;  warrant  of  ca.  sa,^  a  ship's  register,  and 
Wilton  V,  Girdlestone,  5  B.  &  Aid.  847;  it  was  held  that  this  amounted  to  a  con- 
Sharp  V,  Pratt,  3  C.  &  P.  34;  14  E.  C.  version  because  the  chattel  was  taken 
L.  197 ;  Clendon  v.  Dinneford,  5  C.  &  without  right  and  against  the  defend- 
P.  13;  24  E.  C.  L.  191;  Crunch  v.  ant's  will.  See  Powell  v.  Hoyland,  6 
White,  I  Bing.  N.Cas.4i4;Wansbrough  £xch.  67. 

V.  Maton,  4  Ad.  &  El.  884;  31  E.  C.  L.  In  Harlan  v.  Brown  (Ind.  App.),  30 

217;  Thompson  v.  Rose,  16  Conn.  71 ;  N.  E.  Rep.  928,  the  complaint  alleged 

41  Am.  Dec.  121 ;  Clark  v.   Hale,  34  that  the  plaintiff  was  the  owner  of  a 

Conn.  398;  Maxwell  v.  Harrison,  8  Ga.  note  which  was  past  due;  that  while  he 

67;  52  Am.  Dec.  385;  Hale  v.  Barrett,  was  intoxicated,  it  was  wrongfully  taken 

26  111.  195;  79  Am.  Dec.  367;   Ring  v,  from  him  without  his  consent,  and  sold 

Billings,  51  1)1.  475;  Hippie  r.  DePuie,  to    the    defendants;    and    the  defeod- 

51  111.  528;  Northern  Transp.  Co.  v.  ants  delivered  it   to  the  makers  for  a 

Sellick,  52  111.  249;  Pullen  v.  Bell,  40  new  note.     It  was  held  that  the  coin- 

Me.  314;  Neal  v,  Hanson,  60  Me.  84;  plaint  stated  a  cause  of  action  against 

Buel  V.  Pumphrey,  2  Md.  261;  56  Am.  the  defendants  for  the  conversion  of 

Dec.   714;    Chamberlin    7\    Shaw,    18  the  note. 

Pick.  (Mass.)   278;  29  Am.  Dec.  566;  The  owner  of  a  note  of  which  another 
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5.  Converuon  by  WrongM  Use  or  Disposition.  —  Any  wrongful 
disposition  of  property  which  purports  to  vest  in  another,  along 

with  the  possession,  some  right  over  the  property  itself,  whether 
as  owner  or  as  dominus  pro  tempore,  is  a  conversion.*  If  one  in- 
trusted with  property  for  a  qualified  purpose  transgress  the  limits 

fraudulently    obtains   possession,    and  411;   Fail   v,   McArthur,  31    Ala.  26; 

which  he  converts  to  his  own  use  by  Columbus  v,    Howard,  6    Ga.   219; 

suing  to  judgment,  and  collecting  the  Phillips  v.  Brigham,  26  Ga.  617;  Kelly 

amount  due  thereon,  may,  in  an  action  r.  White,  17  B.  Mon.  (Ky.)  131;   Rip- 

of  trover,  recover  from  the  latter  the  ley  r.  Dolbier,  18  Me.  382;  Morton  v. 

value  of  the  note ;  notwithstanding  such  Gloster,  46  Me.  520;  Homer  v,  Thwing, 

note  and  judgment  and  the  collection  3  Pick.  (Mass.)  492;  Rotch   v,   Hawes, 

thereof,  and   notwithstanding  that  the  12  Pick.  (Mass.)  136;  22  Am.  Dec.414; 

plaintiff  had  knowledge  of  these  facts  Lucas  v,  Trumbull,  15  Gray    (Mass.) 

before  bringing  suit.  Rushin  i*.  Tharpe,  306;  Hall  v.  Corcoran,  107  Mass.  251; 

88  Ga.  779.  9  Am.  Rep.   30;  Fisher  v,   Kyle,  27 

1.  Loeschman   v,  Machin,  2  Stark.  Mich.  454;   Fish  r.  Ferris,  5  Duer  (N. 

311 ;  Samuel  v.  Morris,  6  C.  &  P. •620;  Y.)  49;  Disbrow  v.  Ten  Broeck,  4  E. 

25  E.  C.  L.  565;   Cooper  v,  Willomatt,  D.  Smith  (N.  Y.)  397;  Beach  v.  Rari- 

I  C.   B.  672;   50   E.  C.  L.  672;  Van  tan  R.  Co.,  37  N.  Y.  457;  Woodman  v. 

Amringe  v.  Peabody,  i  Mason  (U.  S.)  Hubbard,   25   N.    H.  67;  7  Am.  Dec. 

^o;  Blakely  T/.  Ruddell,    Hempst.  (U.  310;     Angus    v.   Dickerson,    Meigs 

S.)  18;  St.  John  V,  O'Connell,  7  Port.  (Tenn.)   459;    Horsely    v.    Branch,   i 

(Ala.)  466;  Robinson  v.  Hartridge,  13  Humph.  (Tenn.)  199;  Mullen  v.  Ens- 

Fla.   501;    Yeldell  v.   Shinholster,   15  ley,  8  Humph.   (Tenn.)  428;  Price  v. 

Ga.    189;    Seago   v.   Pomeroy,  46  Ga.  Allen,  9  Humph.  (Tenn.)  703;  Bell  v. 

227;   Haas  V.    Damon,  9    Iowa    589;  Cummings,  3  Sneed  (Tenn.)  275;  Rice 

White  V,  Wall,  40  Me.  574;  Webber  v.  v.  Clark,  8  Vt.  109;    Hart  v.  Skinner, 

Davis,  44  Me.  147;  69   Am.  Dec.  87;  16  Vt.  138;  40  Am.  Dec.  500;  Towne  v. 

Carpenter  t;.  Hale, 8  Gray  (Mass.)  157;  Wiley,  23  Vt,  355;  56  Am.  Dec.  85; 

Simpson  v.  Carleton,  i  Allen   (Mass.)  Spencer  t;.  Pilcher,  8  Leigh  (Va.)  563; 

109;  79  Am.  Dec.  707;    Carroll  v.  Mc-  Harvey  v.  Epes,  12  Gratt.  (Va.)   153; 

Cleary,    19    Mich.  93;  Johnston    v.  Ma^uyer  t/.  Hawthorn,  2  Harr.  ( Del.) 

Whittemore,  27  Mich.  463;    White  v.  71;  McNeill  v.  Brooks,  i  Yerg.  (Tenn.) 

Phelps,  12  N.  H.  382;  Murray  v.  Bur-  73;  Parker  v.  Thompson,   5   Sneed 

ling,  10  Johns.  (N.  Y.)    172;   Kennedy  (Tenn.)  349;  McClellan  v,  Wyatt  (N. 

V.    Strong,    14    Johns.    (N.  Y.)    128;  Y.  City  Ct.),  11   N.  Y.  Supp.  686;   26 

Chandler  v,  Belden,  18  Johns.  (N.  Y.)  Abb.  N.  Cas.  (N.  Y.)  144;  Gregory  v. 

157;  9  Am.    Dec.   193;  Bates  v.  Conk-  Fichner  (C.  PL),  14  N.  Y.  Supp.  091 ; 

ling,  10  Wend.  (N.  Y.)  389;  Vincent  v.  27  Abb.  N.  Cas.  (N.  Y.)  108. 

Conklin,  i  E.  D.  Smith  (N.  Y.)  203;  fn  Wheelock  v.  Wheelwright,  5  Mass. 

Campbell  v.  Parker,  9  Bosw.  (N.  Y.)  104,  the  defendant  hired  a  horse  and 

332 ;  Taroslauski  v.  Sanderson,  i   Daly  sleigh  of  the  plaintiff  to  go  from  Bos- 

(N.  Y.)  232;Covell  v.  Hill,  6N.  Y.  374;  ton    to    the    Punch  Bowl  and  return, 

Boyce   v.   Brockway,   31    N.   Y.   490;  the  trip  to  occupy  four  hours  and  a 

Strong  V.  National  Mechanics'   Bank  half.     He  rode  the   horse  four  and  a 

Assoc,  45  N.  Y.  718;  Ogden  V.  La-  half  miles  farther  to  Watertown,  and 

tbrop,  35  N.  Y.  Super.  Ct.  73;  Hope  v.  while    returning,  owing  to   the    hard 

Lawrence,  i    Hun  (N.  Y.)  317;  Car-  driving    and   intense  coldness  of   the 

raway  v.  Burbank,!  Dev.  (N.Car.)3o6;  weather,  the  horse   fell  dead.    In  an 

Etter  V.  Bailey,  8  Pa.  St.  442;  Harris  v.  action  on  the  case  for  improperly  us- 

Saunders,  i   Strobh.  Eq.  (S.  Car.)  370,  ing  the   horse,   it  was  held    that  the 

note;  Garvin  v,  Luttrell,  10  Humph,  plaintiff  could   not  recover.    **The 

(Tenn.)    16;    Ainsworth  v.   Bowen,  9  plaintiff  has  misconceived   his  action. 

Wis.   348;    Couillard    v,  Johnson,    24  He  should  have  brought  trover.    The 


Wis.  53J ;   Downer  v,  Rowell,  22  Vt  defendant,  by  riding  the  horse  beyond 

347;  Follctt  v.  Edwards,  jo  III.  App.  the  place  for  which  he  had  liberty,  is 

^06;    Hooks    V,   Smith,   18  Ala.   338;  answerable  to  the  plaintiff  in  trover." 

Frost  V,  Plumb,  40  Conn,  ixi ;  16  Am  And  to  the  same  effect  see   Perham  v. 

Rep.  18;  Mosely  v,  Wilkinson,  24  Ala.  Coney,  1x7  Mass.  102. 
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of  his  authority,  he  is  liable.*  The  intention  of  the  wrongdoer 
need  not  necessarily  be  to  confer  an  absolute  property  upon  the 
defendant ;  to  deliver  goods  so  as  to  enable  another  to  acquire  a 
lien,  is  a  conversion.  "  If  a  person  take  my  horse  to  ride  and 
leave  him  at  an  inn,  that  is  a  conversion  ;  for  though  I  may  have 
the  horse  on  sending  for  him,  and  paying  for  the  keeping  of  him, 
yet  it  brings  a  charge  on  me."  *  So,  if  a  person  in  possession  of 
another's  property  pledge  it  without  the  owner's  consent,  it  is  a 
conversion.*     The  same  principle  applies  to  the  repledge  by  a 

1.  See  infra^  this  title,  Conversion  of  Where  a  slave  put  on  board  a  steam- 

Money,  boat     for    transportation    was    set   to 

Marr  v.  Barrett,  41  Me.  403;  Bissell  v,  "  wooding  "  by  one  of  the  officers  of  the 

Huntington,  2  N.  H.   142 ;  Sarjeant  v.  boat,  without  permission  of  the  master, 

Blunt,  16  Johns.  (N.  Y.)  74;   Sibley  v.  and  while  so  employed  fell  overboard 

Story,  8  Vt.  15 ;   Palmer  v.  Jarmain,  2  and  was  drowned,   the  boat   was  held 

M.  &  W.  282;  Stierneld  v.  Holden,  4  B.  liable  for  conversion  if  the  employment 

&  C.  5;  10  E.   C.   L.  260;    Harris  v.  contributed  to  the  loss.    Johnson  v.  The 

Schultz,  40  Barb.  (N.  Y.)  315;  Jordan  Arabia,  24  Mo.  86.     And  see  Scruggs 

V.  Shireman,  28  Ind.  136.  See  Dufresne  v.  Davi&,  5  Sneed  (TennO  261. 

f .  Hutchinson,  3  Taunt.  117.  Sale  by  Conditional  Pnrcliaier.— 

One  misapplying  property  or  funds  Where  the  conditional  purchaser  of 
intrusted  to  him  for  a  specific  purpose,  chattels,  the  property  in  which  was 
may  be  held  liable  for  conversion,  to  remain  in  the  vendor  until  paid 
Norton  v.  Kidder,  54  Me.  189;  Hagood  for,  sells  or  gives  them  away  before 
V.  Elson,  21  Tex.  506;  Neale  v.  Weare  fully  paid  for,  he  is  liable  for  con- 
Bank,  3  Allen  (Mass.)  202 ;  Firemen's  version.  Johnston  v,  Whittemore,  27 
Ins.  Co.  V.  Cochran,  27  Ala.  228.  And  Mich.  463. 

so  may  one  who  sells  goods  furnished  Conversion  by  Carrier.  —  A  carrier 

him   as   samples.      Kruse   v,   Seeger,  may  be  held  liable  in  trover  for  the  loss 

etc.,  Co.  (C.  PI.),  16  N.  Y.  Supp.  529.  or  wrongful  delivery  of  eoods  intrusted 

Where    an   attorney,   on  making  a  to  him  for  carrias^e.    BuTlard  v.  Young, 

collection  for  an  infant  client,  without  3  Stew.  (Ala.)  46.     But  not  for  a  mere 

his  knowledge,  takes  notes  in  his  own  delay  in  delivery.  Briggs  v.  New  York, 

name,  which  he  transfers  to  one  not  a  etc.,  R.  Co.,  28  Barb.  (N.  Y.)  515. 

bona  fide  purchaser,  either  the   at-  An  adulteration  of  liquor  by  a  car- 

torney  or  purchaser  will  be  liable  in  rier  will   be  a  conversion.     Dench  r. 

trover.     Petrie    v,   Williams,  68  Hun  Walker,  14  Mass.  499. 

(N.  Y.)589.  2.  Baldwin    v.   Cole,  6    Mod.  212, 

Where  the  agent  of  a  mortgagor  ^is-  Holt,  C.  J.     But  one  who  hires  a  horse 

posed  of  the  mortgaged  chattels  by  sale  to  go  to  a  certain   place   and  return 

and  paid  the  proceeds,  which  were  suf-  without  stopping,  does  not  convert  him 

ficient  to  satisfy  both  mortgages,  to  a  to  his  own  use  by  waiting  at  the  place  for 

prior,  in  exclusion  of  the  rights  of  a  half  an  hour,  having  the  horse  put  up  at 

junior,  mortgagee,  he  will  be  liable  to  a  stable  and  fed.  Evans  r.  Mason,  64  N. 

the  latter  for  the  damages  sustained  H.  98.     And  where  one  had  a  horse  for 

by  the   conversion.     Merchants',  etc.,  agistment  and   rode  him  fifteen  miles, 

Bank  t;.  Meyer,  56  Ark.  499.  the    horse    dying    immediately  aftcr- 

But  it  is  not  a  conversion  for  an  agent  ward,  though    not  in  consequence  of 

intrusted   with   property   to   sell   at   a  the  riding,  it  was  held  no  conversion, 

certain  price,  to  sell  for  a  less   price.  Johnson  v,  Weedman,  5  III.  495. 

Moore  V.  McKibbin,  33  Barb.  (N.  8.  Thrall   v,   Lathrop,  30   Vt   307; 

Y.)  246.  Carpenter  v.  Hale,  8  Graj'  (Mass.)  157; 

Where  one  left  in  charge  of  horses  Com.  v.  Tenney,  97  Mass.  50;  Love- 
wrecked  on  board  a  steamboat,  part  of  less  v.  Fowler,  79  Ga.  134;  11  Am.  St 
the  horses  belonging  to  himself,  sold  Rep.  407;  Mufler  v.  Ryan  (N.  Y.  City 
them  and  took  notes  payable  to  himself  Ct),  2  N.  Y.  Supp.  736;  Knapp  v, 
and  the  other  owner  jointly,  he  was  not  Sioux  Falls  Nat.  Bank,  5  Dakota  378; 
guilty  of  conversion.  Wood  v.  Worth-  Shea  v,  Milford,  145  Mass.  525;  New- 
ington,  4  J.  J.  Marsh.  (Ky.)  174.  comb  Buchanan  Co.  v.  Baskett,  14 
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pledgee,*  or  a  change  in  the  nature  of  the  security.*  But  a  sale 
by  a  mortgagee  of  personal  property  before  condition  broken 
would  not  be  a  conversion.* 

It  is  not  necessary  that  there  should  be  a  sale  of  the  entire 
chattel  by  the  defendant ;  an  alienation  or  use  of  a  portion  may 
be  treated  as  a  conversion  of  the  whole.*  But  it  seems  that 
where  there  is  a  distinct  bailment  of  several  chattels,  each  inde- 
pendent of  the  other,  a  conversion  of  one  will  not  operate  as  a 
conversion  of  all.* 

One  having  a  life  interest  in  chattels  who  attempts  to  convey 

Bush  (Ky.)  658;  Kentgen  v.  Parks,  2  Omaha    Auction    Co.    v,    Rogers,   35 

Sandf.  (N.  Y.)  60.  Neb.  61. 

If  one  having  the  possession  of  an-  Sale  by  Conditional  Vendor  Alter  Oon- 

other's  property  for  a  specified  purpose,  dltlon    Broken. — Under    the     Vermont 

pledges^  it  as  security  for  advances,  both  acts    of    1884,   No.  93,   a    conditional 

he  and  the  one  with  whom  it  is  pledged  vendee  is  entitled  to  the  possession  of  the 

are  liable  to  the  owner  for  conversion,  chattel  until  taken  and  sold  by  a  public 

and   trover  may  be  maintained  with-  officer,   and   he   may   maintain   trover 

out  demand.     Hotchkiss   v.  Hunt,  49  against  the  vendor  who  takes  and  sells 

Me.  213.     And  see  Stump  v,  Roberts,  the   same    at   private   sale.     Smith   v. 

Cooke  (Tenn.)  352.  Wood,  63  Vt.  534;    Roberts  v.  Hunt, 

But  the  pledge  of  a  bond,  and  as  in-  61  Vt.  612. 

cident  thereto  of  collaterals,  is  not  fer  Sale  by  Second  Mortgagee. — A  second 

se  a  conversion  of  the  collaterals.    If  mortgagee  who  takes  possession  of  and 

they  are  redeemed  by  the  obligee  of  sells  the  mortgaged  chattels  after  de- 

the  bond  before  maturity,  and  before  fault  in  a  condition  of  the  first  mort- 

8uit  brought,  and  are  in  his  hands  ready  gage,  is  guilty  of  conversion  and  liable 

to   be  restored   upon  payment  of  the  to  the  first  mortgagee.     Kleinberger  v, 

bond,  the  obligor  has  no  cause  for  com-  Brown  (Super.  Ct,),  8  N.  Y.  Supp.  866. 

plaint.  Shel ton -y.  French,  33  Conn.  489.  4.  Gentry    v.  Madden,  3  Ark*  127. 

1.  Lawrence  v.  Maxwell,  ^3  N.  Y.  6.  Gentry  v.  Madden,  3  Ark.  127. 
19 ;  Bryan  v,  Baldwin,  52  I>l.  Y.  232.  See,  generally,  Richardson  v.  Atkinson, 
So,  also,  a  sale  by  a  pledgee,  without  i  Stra.  576 ;"  Bowen  v.  Fenner,  40  Barb, 
authority,   for   non-compliance  with  a  (N.  Y.)  383. 

demand  which  he  had  no  right  to  make,  In   Philpot   v,  Kelly,   3  Ad.  &    El. 

or  after  a  tender  of  the  debt  for  which  106;  30  E.  C.  L.  40,  the  question  was 

the   pledge    is   held,   is   a  conversion,  as  to  the  liability  of  one  who,  having 

Hope  V,  Lawrence,  i  Hun   (N.  Y.)  317.  in  his  possession  a  cask  of  wine  belong- 

2.  The  payee  of  a  promissory  note  ing  to  the  plaintiff,  drew  part  of  it  off 
receiving  collateral  security  from  the  and  bottled  it,  to  preserve  it  from  de- 
maker,  has  no  authority,  without  the  struction  on  account  of  the  rotten  wood 
tatter's  consent,  to  surrender  the  col-  in  the  casks.  Much  space  is  devoted 
lateral  to  the  makers  of  the  note  or  ex-  in  the  opinions  of  the  various  judges  to 
change  it  for  their  promissory  note,giv-  the  discussion  of  when  a  conversion  of 
ing  them  time  for  payment,  and  such  acts  apart  amounts  to  a  conversion  of  the 
annount  to  conversion.  Greenwald  v.  whole.  Patteson,  J.,  said :  *'  I  think  that 
Metcalf,  28  Iowa  363.  the  mere  taking  away  or  destroying  a 

S.  Phelps  T^  Hendrick,  105  Mass.  106;  part  of  property  which  remains'in  the 

Eslow  V,  Mitchell,  26  Mich.  500.  hands  of  a  bailee,  is  not  such  a  conver- 

Where   a  mortgagee,  after  payment  sion  that  the  owner  may  sue  in  trover 

of  the  mortgage,  sold  timber  cut  upon  for  the  whole.  In  Richardson  v,  Atkin- 

the   mortgaged   premises,  he  was  held  son,  i  Stra.  576,  where  part  of  the  liq- 

guilty     of    conversion.      Hutchins    v,  uor  was  drawn  oflT,  it  was  held  a  conver- 

King,  I  Wall.  (U.  S.)  53.  sion;  but  the  defendant  had  filled  the 

Sfide  by  Mortgagee  After  Default. — If  vessel  up  with  water.    I  am  not  pre- 

the   mortgagee   of  property,  after   de-  pared  to  say  that  if  a  person  draws  off 

fault,   sells  more  than  is  necessary  to  part  of  the  contents  of  a  cask,  and  is 

satisfy   the  debt  and  costs,  he  will  be  ready  to  deliver   the  rest,  his    taking 

liable    for    conversion    of  the   excess,  away  such  part  is  necessarily  a  conver- 
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the  entire  property,  is  guilty  of  a  conversion.^  The  remainder- 
man is  not  bound  to  follow  the  property  into  the  hands  of  the 
purchaser,  but  may,  at  his  option,  sue  either  the  life  tenant  or 
successive  purchaser.* 

A  temporary  use  of  a  chattel  by  a  licensee,  whose  title  is  de- 
rived from  a  tort  feasor,  it  has  been  held,  does  not  amount  to  a 
conversion.* 

m.  Title  TO  MADTTAnr  Tboyea — 1.  Wlio  May  Maintain  Trover— ^. 
In  General. — A  plaintifiF  in  trover  must  recover  upon  the  strength 
of  his  own  legal  title ;  *  and  there  must  be  a  concurrence  both  of 
the  right  of  property,  general  or  special,  and  of  the  actual  posses- 
sion or  the  right  to  immediate  possession.^     But  it  is  not  essential 

sion  of  the  whole.     If  it  were  so  held,  a  right,  or  any  exercise  of  dominion  in- 

person  with  whom  a  cask  of  liquor  was  consistent   with  such   right.     His  acts 

deposited,  and  who  wished  to  cqnvert  may  have  constituted  a  trespAs,  but 

all  of  it,  might  draw  off  a  part  of  the  not  a  conversion." 

contents,  and   if  the  vessel    remained  4.  The  nature    of    the  title  in  the 

with  him  for  six  years  afterwards,  re-  plaintiff,  upon  which  his  suit  in  trover 

fuse  to  deliver  up  the  rest,  and  set  up  is  to  be  founded,  must  be  a  legal,  in 

his   conversion  of  the   part  so  many  contradiction  to  an  equitable  title.    In 

years   ago,  in  answer  to  an  action  of  Myers  v.  Hale,  17  Mo.  App.  204,  the 

trover."  court  reaches  the  conclusion  that  where 

1.  Moore  v.  Baker,  4  Ind.  App.  115.  there  is  a  deed  of  trust  conveying  the 

2.  Moore  v.  Baker,  4  Ind.  App.  115.  legal  title  to  the  trustee,  he  only,  and 
The  plaintiff  purchased  negroes  of  a  not  the  beneficiary,  is  entitled  to  bring 

tenant  for  life,  intending  to  run  them  trover  for  the  conversion   of  chattels 

out  of  the  state  and  to  defeat  the  inter-  embraced  therein, 

ests  of  those  in  remainder,  who,  to  pro-  In    Byam    v.    Hampton    (Supreme 

tect  their  interests,  seized  the  negroes,  Ct.),  10  N.  Y.  Supp.  372,  the  court  uses 

and  such  seizure  was  held  not  to  be  a  this  language :  ^  A  mere  equitable  in- 

conversion.     Sharp  v.  Nesmith,  6  Rich,  terest  in  personal  property  where  legal 

(S.  Car.)  31.  title    and    actual    possession     are   in 

3.  In  Fromet;.  Dennis, 45  N.J.  L>5i5,  another,  is  not  sufficient  to  enable  the 
the  plaintiff  left  his  plough  upon  A's  party  to  maintain  trover  for  the  con- 
farm  for  safekeeping.  The  farm  version.**  See  Northern  Pac,  R.  Co. 
changed  ownership  and  the  new  owner  t'.  Paine,  119  U.  S.  513;  Halleck  t'. 
loaned  the  plough  to  the  defendant,  who  Mixer,  16  Cal.  574;  Mather  v.  Trinitj 
used  it  three  or  four  days  in  the  belief  Church,  3  S.  &  R.  (Pa.)  509;  8  Am. 
that  the  lender  was  the  owner.  The  Dec.  663;  Harlan  v,  Harlan,  15  Pa.  St 
defendant  returned  it  and  was  subse-  ^07;  53  Am.  Dec.  612;  Barker  v.  Fur- 
quently  notified  by  the  plaintiff  that  long  (1S91),  a  Ch.  172;  Webster  v. 
the  plough  belonged  to  him.  It  was  Hey Iman,  11  Mo.  428;  Edwards  z^.  Wel- 
held  there  was  no  conversion.  Dixon,  ton,  25  Mo.  379;  Todd  v,  Crookshanks, 
T.,  said  :  '*  He  (the  defendant)  received  3  Johns.  (N.  Y.)  432  ;  Fulton  v.  Fulton, 
It  for  temporary  use  onlj',  and  without  48  Barb.  (N.  Y.)  581 ;  Abercrombie  r. 
any  claim  of  right  or  dominion  over  it,  Bradford,  x6  Ala.  560;  Ames  v.  Pal- 
but  having  a  mere  license  from  the  mer,  42  Me.  197;  44  Am.  Dec.  271; 
possessor,  revocable  at  once  by  either  Burke  t/.  Savage,  13  Allen  (Mass.)  408; 
the  possessor  or  the  true  owner.  He  Landon  v,  Emmons,  97  Mass.  37;  Win- 
surrendered  it  to  the  possessor,  from  ship  v,  Neale,  10  Gray  (Mass.)  382; 
whom  he  had  received  it,  without  Lamb  v.  Clark,  30  Vt.  347;  Clark  v. 
any  intention  of  enlarging  or  chang-  Rideout,  39  N.  H.  238;  Herring  r. 
ing  his  title,  without  any  reference  to  Tilghman,  I3lred.  (N.  Car.)  392;  Kil- 
anybody's  title,  and  doubtless  would  lian  v.  Carrol,  13  Ired.  (N.  Car.)  431. 
have  as  readily  surrendered  to .  the  B.  In  Darlington  on  Personal  Prop., 
plaintiff  upon  the  ownership  being  p.  36,  the  rule  is  stated  that  the  action 
shown.  Neither  in  the  use  nor  in  the  of  trover  ^  may  be  maintained  onljr 
surrender  by  the  defendant  does  there  when  the  plaintiff  has  been  in  posses- 
appear  any  repudiation  of  the  owner's  sion  of  the  goods,  or  has  such  a  prop- 
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erty  in  them  as  draws  to  it  the  right  £.  C.  L.  277;   Gordon  v.  Harpier,  7  T. 

of  possession."     See   also  Swenson  v.  R.  9;  Jeffries  v.  Great   W.  R.   Co^   34 

Kleinschmidt,  10  Mont.  473;  Glaze  v.  Eng.  L.  &  £q.   122;  5  Bac.  Abr.  358; 

McMillion,  7  Port.  (Ala.)  379;    Kemp  Beny  v.  Head,  Cro.  Car.  343 ;  Phillips 

V.  Thompson,    17   Ala.  9;   Danley  v,  v.  Robinson,  4  Bing.  106;  13  £.  C.  L. 

Rector,  10  Ark.  311;  ^o  Am.  Dec.  342 ;  362;    Smith  v,    Milles,   i    T.  R.  475; 

Owens  V,  Weedman,  82  111.  409;  Ames  Bloxam  v,  Sanders,  4  B.  &  C.  941 ;  10 

v.  Palmer,  42  Me.  197 ;  44  Am.  Dec.  E.  C.  L.  477. 

371;  Winship  v.Neale,  10  Gray  (Mass.)  Trover  must  be  founded  on  the  right 
383;  Landon  V.  Emmons,  97  Mass.  37;  of  property  in  the  plaintiff",  Pyne  v» 
Home  V.  Briggs,  98  Mass.  510;  Fair-  Dor,  i  T.  R.  55;  and  the  plaintiff  must 
banks  v,  Phelps,  33  Pick.  (Mass.)  535;  have  the  right  of  possession  as  well  as 
Stephenson  v.  Little,  10  Mich.  433;  the  right  of  property  at  the  time.  Gor- 
Parkhurst  v,  Jacobs,  17  Mich.  302;  don  v.  Harper,  7  T.  R.  9;  Owen  v, 
Morton  v.  Preston,  8  Mich.  60;  100  Knight,  4  Bing.  N.  Cas.  54;  33  E.  C. 
Am.  Dec.  146;  Moody  v,  Whitney,  38  L.  277;  Bradley  v.  Copley,  1  C.  B.  685; 
Me.  174;  61  Am.  Dec.  339;  Traj-lor  50  E.  C.  L.  6S5*;  Jeffries  v.  Great  West- 
V,  Horrall,  4  Blackf.  (Ind.)  317;  Red-  em  R.  Co.  5  El.  &  Bl.  802;  85  E.  C.  L. 
man  v.  Gould,  7  Blackf.  (Ind.)  361;  802;  Webb  v.  Fox,  7  T.  R.  391;  Armory 
Grady  r.  Newby,  6  Blackf.  (Ind.)  443;  v.  Delamirie,  i  Str.  505;  Bridges  v, 
Alexander  V.  Swackenhamer,  105  Ind.  Haw kes worth,  15  Jur.  1079;  Hunt  v. 
81 ;  55  Am.  Rep.  180;  Branch  v,  Morri-  Holton,  13  Pick.  (Mass.)  3i6;  Foster  v. 
son,  6  Jones  (N.  Car.)  16;  Barwick  v.  Gorton,  5  Pick.  (Mass.)  185;  Eaton  v. 
Barwick,  xi  Ired.  (N.  Car.)  80;  Robert  Lynde,  15  Mass.  343;  Middlesworth  v, 
v»  Hardle,  10  Ired.  (N.  Car.)  490;  Hos-  Sedgwick,  10  Cal.  392;  Scribert;.  Mas- 
tier  V.  Skull,  I  Tayl.  (N.  Car.)  95;  i  ten,  1 1  Cal.  303 ;  Drake  v.  Redington, 
Am.  Dec.  583;  Swift  v,  Mosely,  10  Vt.  9  N.  H.  343 ;  Hart  v.  Hyde,  5  Vt  338; 
308;  33  Am.  Dec.  197;  Grant  v.  King,  Elmore  v,  Simon,  67  Ala.  526;  Heflin 


14  Vt.  367;  Hickock  V,  Buck,  22  Vt. 
149;  White  V,  Norton,  33  Vt.  15;  52 
Am.  Dec.  75;  Harvey  v.  Epes,  13 
Gratt.  (Va.)  153;  Slack  v.  Littlefield, 
Harp.  (S.  Car.)  398;  Bryson  v.  Ray- 
ner,  35  Md.  433 ;  Winner  v,  Penniman, 


V,  Slay,  78  Ala.  180;  Lehr  v.  Taylor, 
90  Pa.  St.  381;  Duffield  v.  Miller,  93 
Pa.  St.  386;  Tatum  r.  Sharpless,  6 
Phila.  (Pa.)  18;  American  Exchanges. 
Robertson,  53  N.  Y.  Super.  Ct.  44; 
Dubois  V,  Harcourt,  20  Wend.  (N.  Y.) 


35  Md.  165;  6  Am.  Rep.  385;  Dungan     41;  Moorhead   v,  Scofield,  ixi  Pa.   St. 
v.  Mutual  Ben.  L.  Ins.   Assoc.,  38  Md.     584;  Passavant  v,  Gummey,  3  Pa.  Dist. 


342;  Stewart  v,  Speddon,   5  Md.  449 

•Baltimore   v.    Norman,    4    Md.    358 

Debow   V,   Colfax,    10  N.  J.  L.    128 

Purdy  V.  McCullough,  3  Pa.   St.  466 


Rep.  389;  Kellogg  v.  Fox,  45  Vt.  348; 
Seward  v.  Heflin,  30  Vt.  144;  Steven- 
son V,  Fitzgerald,  47  Mich.  166;  Ed- 
wards V,  Frank,  40  Mich.  616;  Hardy 

Holmes  v,  Bailey,  16  Neb.  300;  Geoha-  v,  Monroe,  127   Mass.  64;   Newhall  v. 

gan  V.  Baker,  3  Bibb  (Ky.)   284;   Stott  Kingsbury,  131  Mass.  445 ;  Jacques  v, 

V.   Alexander,   3    Sneed  (Tenn.)  650;  Steward,  81  Ga.  81 ;  Rushin  t;.  Tharpe, 

Bartlett  v.  Hoyt,  39  N.  H.  317;  Clark  88  Ga.  779;  Montgomery  v.  Brush,  i3i 

v.  Draper,  19  N.  H.  419;   Cheshire  R.  111.  513;  Forth  v.  Pursley,  82  111.  152; 

Co.  f.  Foster,  51  N.   H.  490;  Bushman  Owens  v,  Weedman,  82  111.  409;  Reeve 

V.   Brown    (Supreme   Ct.),  11    N.  Y.  v.    Fox,   40  111.  App.    127;  Krager  v. 

Supp.  1;   Cobb  V.  Dows,  9  Barb.  (N.  Pierce,  73  Iowa  359;  Street  v.  Nelson, 

Y.)  230;  Tuthill   V.   Wheeler,  6  Barb.  80  Ala.  230;  Parker  i;.  First  Nat.  Bank 

(N.  Y.)  363;  Green  v.  Clark,  13  N.  Y.  (N.  Dak.  1892),  54  N.  W.  313;  Brooks 

343;  Heyl  ».  Burling,  X  Cai.  (N.Y.)  14;  v.  Rodgers  (Ala.   1893),  13  So.   Rep. 

Fulton  v.  Fulton,  48  Barb.  (N.Y.)  581;  386.     As  to  the  beneficial  interest  in 

Bowen  v.  Fenner,  40  Barb.    (N.  Y.)  the  title  to  iron  ore  before  it  is  mined, 

383;  Cook   V,  Howard,  13  Johns.  (N.  sufficient  to  support  trover,  see  Hart- 

V.)   376;    Hotchkiss  V,   McVickar,  13  ford  Iron  Mining  Co.  v.  Cambria  Min. 

Tolins.    (N    Y.)   403;    Van    Brunt    r.  Co.,  93  Mich.  90. 

Schenck,  11  Johns.  (N.  Y.)  377;  Put-  Consigneof. — Whether    or    not  con- 

nam  v.  Wiley,  8  Johns.  (N.  Y.)  432;  5  signees    may    maintain    an   action  of 

Am.  Dec.   346;    Sheldon  v.   Soper,  14  trover  for  conversion  of  goods  shipped, 

Johns.  <N.  Y.)  352;  Sevier  v.  Holliday,  before  they  are  received,  depends  upon 

Hempst.    (U.    S.)   160;    Davidson   v,  the  construction  of  the  contract  of  con- 

Waldron,  31  111.  I30;  83  Am.  Dec.  3o6;  signment — the  same  principles  apply- 

Owen  V,  knight,  4  Bing.  N.  Cas.  56;  33  ing  to  consignees  as  to  other  plaintiffs. 
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Where,  by  the  contract  of  consignment,  fringes  his  right  of  property  or  posses- 

the  property,  absolute  or  special,  passes,  sion  as  constituting  a  tortious  conver- 

coupled  with  a  right  to  the  possession,  sion  of  the  property,  but  may,  if  he  sees 

the  action  of  trover  lies.    Fitzhugh  v.  fit,  waive  the  tort,  and  sell  the  property 

Wiman,  9  N.  Y.  559;  O'Neill  v.  New  and  convey  a  good  title,  and  that  his 

York  Cent.,  etc.,  R.  Co.,  60  N.  Y.  138.  vendee  may,  upon  demand  and  refusal. 

See  also  Green  v.  Clarke,  12  N.  Y.  343;  maintain  trover  therefor.  See  Carpenter 

Perkins  V.  Dacon,   13  Mich.  81;  Gib-  f.  Hale,  8  Gray  (Mass.)  157;  Zabriske 

bons  v»  Farwell,  58  Mich.  233.  v.  Smith,  13  N.  Y.  322;  64  Am.  Dec. 

AssigneoB. — Assignees,  in  this  con-  557;  Morgan  v,  Bradley,  3  Hawks  (N. 

nection,  may  be  considered  in  two  as-  Car.)  559. 

pects  :  assignees  of  the  right  of  action.  An  instrument  conveying  property 
and  assignees  of  the  right  of  property,  for  the  be  tter  securing  of  promis- 
The  general  rule  of  the  common  law  is,  sory  notes,  conveys  such  title  in  the 
that  rights  of  action  for  torts  to  the  per-  property  as  will  authorize  the  payee  of 
son  or  character  are  not  assignable,  the  notes  to  maintain  trover  for  the 
but  that  such  as  affect  property,  real  or  conversion  of  the  property.  Johnson 
personal,  may  be  transferred  —  not,  v.  Osburn,  85  Ga.  654. 
however,  so  as  to  invest  the  transferee  AdTorse  PoBsessor. — One  in  adverse 
with  all  the  rights,  legal  and  equitable,  possession  cultivating  turpentine, 
of  his  transferrer,  but,  by  the  interven-  though  not  the  owner  of  the  land,  is 
tion  of  equity,  to  enable  him  to  main-  nevertheless  the  owner  of  the  turpen- 
tain  an  action  on  the  right  thus  assigned,  tine  gathered,  and  entitled  to  support 
in  the  name  of  the  assignor.  In  many  the  action  of  trover  against  the  true 
of  the  states,  however,  statutes  have  owner  of  the  soil  for  taking  it.  Branch 
been  passed  enlarging  the  privileges  of  v.  Campbell,  7  Jones  (N.  Car.)  378; 
the  assignee  as  respects  such  choses  in  Branch  v.  Morrison,  6  Jones  (N.  Car.) 
action  as  were  assignable  at  common  16.  See  Doering  v,  Kenamore  (Mo.), 
law,  so  that  now,  by  statute,  all  such  i  West  741,  as  to  the  insufficiency  of 
rights  of  action  for  torts  as  would  title  derived  by  gift,  where  the  chattel 
survive  to  the  personal  representative  is  in  the  adverse  possession  of  the  dc- 
of  the  injured  party  may  be  assigned,  fendant.  See  also  in  this  connection 
so  as  to  pass  an  interest  to  the  assignee  Stedman  v,  Riddick,  4  Hawks  (N. 
which  he  may  enforce  at  law,  and  in  Car.)  29;  Mather  v.  Trinity  Church,  3 
his  own  name.  See  Final  v.  Backus,  S.  &  R.  (Pa.)  509;  8  Am.  Dec  663. 
18  Mich.  218;  Grant  t;.  Smith,  26  To  maintain  trover,  there  must  be 
Mich.  201;  Brady  v.  Whitney,  24  Mich,  either  a  taking  from  the  owner  without 
154;  Finn  v,  Corbitt,  36  Mich.  318;  his  consent,  an  assumption  of  owner-* 
Butler  V.  New  York,  etc.,  R.  Co.,  22  ship,  an  illegal  use  or  abuse,  or  proof  of 
Barb.  (N.  Y.)  no;  Purple  v,  Hudson  demand  and  refusal.  Kennet  v.  Robin- 
River  R.  Co.,  4  Duer  (N.  Y.)  74;  Jor-  son,  2  J.  J.  Marsh.  (Ky.)  84. 
dan  V.  Gillen,  44  N.  H.  424.  Bight  to  Spoolflc  GhattelB.— Where  the 
Little  need  be  said  in  this  connection  plaintiff  in  an  action  of  trover  is  out  of 
regarding  assignees  of  rights  of  prop-  possession,  the  invariable  legal  require- 
erty,  as  contradistinguished  from  rights  ment  is  that  in  connection  with  a  prop- 
of  action  ;  Story,  J.,  in  the  Brig  Sarah  erty,  absolute  or  special,  in  the  chattels 
Ann, 2  Sum n.  (U.S.)  211, contrasts  the  in  controversy,  he  must  have  had, 
two.  He  says :  "  There  is  no  principle  at  the  time  of  the  conversion,  a 
of  law  which  establishes  that  a  sale  of  right  to  the  immediate  possession, 
personal  property  is  void  because  the  This  makes  it  necessary  that  the  plain- 
property  was  not  in  the  rightful  pos-  tiff  should  have  title  to  specific  chattels, 
session  of  the  owner  at  the  time  the  or  to  a  specific  portion  of  specific  chat- 
sale  was  made.  Under  such  circum-  tels,  for  were  this  not  the  case,  his  right 
stances  the  sale  is  not  a  right  of  ac-  to  the  possession  would  not  be  strictly 
tion,  but  a  sale  of  the  thing  itself,  and  immediate,  but  must  await  a  subdiri- 
is  good  to  pass  title  against  every  per-  sion,  identification,  or  designation.  In 
son  not  holding  the  same  in  good  faith  Orton  v,  Butler,  5  B.  &  Aid.  652,  it  was 
for.  a  valuable  consideration  without  decided  that  a  count  in  the  declaration 
notice  a  fortiori  against  a  wrongdoer."  stating  that  the  defendant  had  and  re- 
in Tome  V,  Dubois,  6  Wall.  (U.  S.)  ceived  to  the  use  of  the  plaintiff  a  cer- 
548,  it  is  maintained  that  the  owner  of  tain  sum  of  money,  and  that  the  defend- 
personal  property  is  not  obliged  to  treat  ant  **  converted  and  disposed  thereof" 
every  act  of  a  third  person   who  in-  to  his  own  use,  was  bad  upon  demurrer, 
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that  the  absolute  title  should  be  in  him ;  it  is  enough  if  he  stands 
in  such  a  relation  to  the  property  that  he  is  entitled  to  the  pos- 

for,  as  Abbott,  C.  J.,  said  :  "This  is  a  See  also  Jones  v.  Morris,  7  Ired.  (N. 

count  in  trover,  now,  the  action  of  trover  Car.)  370. 

is  only  maintainable  for  specific  prop-  This  necessity  for  the  right  to  the 
erty.  ...  In  this  case  the  defend-  specific  chattels  is  also  illustrated  in  the 
ant  might  redeem  himself  by  returning  case  of  parties  to  a  contract  for  the  sale 
to  the  plaintiff  an  equal  sum  of  money."  of  goods,  by  the  application  of  the 
Little  V,  Gibbs,  4  N.  J.  L.  211,  is  to  the  original  proposition,  as  regards  title  in 
same  effect.  **  If  money  or  cash  be  lost  the  plaintiff,  where  the  vendee,  in  a 
or  stolen,"  says  the  court,  **  the  loser  contract  for  the  sale  of  chattels,  seeks 
cannot  maintain  trover  to  recover  it,  be-  to  maintain  trover  while  there  yet  re- 
cause  it  cannot  be  distinguished."  mains  to  be  done  before  delivery,  some 

In    Stott    V.     Alexander,    2    Sneed  material  act  by  the  vendor,  such  as  set- 

<Tenn.)  650,  an  administrator  </«^0»f5  ting  apart,  designating,  weighing,  and 

noH  sought  to  bring  an  action  of  trover  counting.     For,  so  long  as  such  acts  re- 

against  the  personal  representative  of  main  to  be  done,  the  property  in  the 

the  former  administrator,  for  a  sum  of  goods  does  not  pass  to  the  vendee.   See 

money  collected  by  such  former  admin-  Sales,  vol.  21,  p.  476.     Hence,  no  ac- 

istrator  and  belonging  to  the  plaintiff 's  tion  of  trover  can   be  maintained  by 

intestate.    The  court  held  that  the  ac-  him.     White  v,  Wilks,  5  Taunt.  176;  i 

tion  of  trover    lay    not,  inasmuch  as.  Chit.  PI.  (16th  Am.  ed.  166;;  2  Greenl. 

under    the    circun^stances,   there    was  on  Ev.  (14th  ed.),  §  6. 

nothing  to    specifically  designate  and  Flaintiir  Mnat  Be  Interaated  at  Time 

identify  the  money  sought  to  be  re-  of  Snlt. — Tiie  great  weight  of  authority 

covered.  is  in  favor  of  requiring  an  interest  in 

In  Holmes  v.  Bailey,  16  Neb.  300,  the  plaintiff  at  the  time  of  suit,  though 
th'' circumstances  were  as  follows:  the  Barton  v.  Dunning,  6  Blackf.  (Ind.) 
plaintiff  purchased  seventy -five  tons  209,  lays  down  an  opposite  doctrine, 
out  of  one  hundred  tons  of  hay  stand-  This  was  an  action  of  trover;  on  ap- 
ing on  the  field  in  stacks ;  no  part  of  peal,  the  lower  court  was  sustained  in 
the  hay  being  designated  or  specified  refusing  the  instruction  that  it  was  nee- 
as  his  portion.  The  vendor  delivered  essary  that  the  plaintiff  should  be  inter- 
to  the  purchaser  only  twenty  tons,  and  ested,  as  well  at  the  time  of  the  com- 
the  plaintiff  sought  to  recover  the  re-  mencement  of  the  suit,  as  at  the  time  of 
mainder  in  trover.  The  court  main-  the  conversion.  The  supreme  court 
tained  that  he  had  no  such  title  as  maintained  that  the  right  of  action  was 
-would  enable  him  to  bring  trover  founded  on  the  conversion  and  would 
therefor.  not  be  defeated  by  the  subsequent  trans- 

In  Hill  V,  Robison,  3  Jones  (N.  Car.)  fer  of  the  right  of  property.    The  con- 

50X,  ten  sacks  of  salt  were  bought  and  trary  doctrine  is  maintained  by  many 

paid  for  with  the  means  of  A,  and  five  adjudications.    Brady  v,  Whitney,  24 

others  were  bought  and  paid  for  with  Mich.  154,  holds  that  title  must  be  in 

the  means  of  B.    They  were  all  deliv-  the  plaintiff,  not  only  at  the  time  of  in- 

ered  to  B  unmarked,  and  without  any  stitution  of  the  siut,  but  at  the  time  of 
separation  or  distinct  appropriation  of    the  verdict.     A   transfer  of   property 

any  particular  sacks  to  either.  C,  hav-  during  the  pendency  of  the  suit  would 

fng  received  the  whole  from  B,  con-  defeat  the  plaintiff's  right  to  recover, 

verted  them,  and  A  sought  to  maintain  The  defendant  in  trover  gets  title  to  the 

an  action  of  trover.     The  court  held  property  by  the  judgment  itself  or  by 

that  such  an  action,  under  the  circum-  its  payment,  and  no  one  is  entitled  to 

stances,  could  not  be  maintained,  and  full  damages  unless  he  is  in  such  a  posi- 

in  an  opinion  used  the  following  Ian-  tion  that  title  will  thus  pass  from  him 

g^age :    '^  In  an  action  of  trover,  the  at  the  time  of    trial    and   judgment, 

plaintiff  must  show  title  to  the  specific  Clapp  v,  Glidden,  39  Me.  448,  was  a 

property  converted,  at  the  time  of  the  case  adjudicating  directly  this  question, 

conversion,  or  of  his  then  present  right  Said  the  court :  **  The  question  will  re- 

to  the  possession.     In  this  case  no  por-  main  whether  the  plaintiffs,  when  their 

tion  of  the  salt  has  been  so  set  apart  as  suit  was  commenced,  had  any  legal  title 

the  property  of  the  plaintiff;  no  spe-  to  the  vessel ;  for  if  they  had  not,  the 

cific  part,  therefore,  vested  in  him."  action  cannot  be  maintained." 
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session  of  it,  and  will  be  liable  ultimately  to  the  true  owner  for  its 
value,  unless  it  is  returned  to  him.^ 

Prior  actual  possession  is  sufficient  to  sustain  an  action  of  tro- 
ver against  one  who  afterwards  comes  into  possession  without  title, 
or  who  receives  the  possession  from  one  who  came  into  possession 
without  title.*  Possession  is  prima  facie  proof  of  ownership  of  a 
chattel  not  unlawfully  acquired,  and,  whatever  the  interest  of  the 
possessor  in  the  thing  may  be,  is  sufGcient  to  enable  trover  to  be 
maintained,  as  against  all  the  world  except  the  rightful  owner,  for 
a  conversion  committed  in  respect  to  it.* 

1.  Gillett  V.   Fairchild,   4  Den.   (N.  Vt.  351;  Batchelder  t^.  Warren,  19  Vt 

Y.)  80;  D^rer  r.  Vanderbergh,  11  371;  Ashmead  v.  Kellogg,  33  Conn.  70; 

Johns.  (N.  Y.)  149;  Schermerhorn  v.  Smith  i^.  Davis,  8  Ired.  (N.  Car.)  508; 

Van  Volkenburgh,   11   Johns.  (N.  Y.)  Black  v,  Eason,  10  Ired.  (N.  Car.)  308; 

^29;  Tuthill  x\  Wheeler,  6  Barb.  (N.  Brazier  v,  Ausley,   11  Ired.  (N.  Car.) 

V.)  ^62;  Phillips  V,  McNab  (C.  PI.),  9  12;  2  Am.  Dec.  408;  Craig  v.  Miller,  la 

N.  Y.  Supp.  526;  Wallis  v.  Osteen,  38  Ired.  (N.  Car.)  375;  Herring  v.  Tilgh- 

Ga.  250;  Ripley  v.  Dolbier,  18  Me.  382;  man,  13  Ired.  (N.  Car.)  392;  Viningf. 

Bryant  v,  Clifford,    13   Met.   (Mass.)  Baker,  53  Me.  544;  Parkhurst  v.  Jacobs, 

130;  Hardy  v.  Reed,  6  Cush.  (Mass.)  17  Mich.  302;  Burt  v.  Dutcher,  34  N. 

252;  Morgan  v.  Ide,  8  Cush.  (Mass.)  Y. 493. 

420 ;  Chamberlain   v.  Clemence,  8        Possession  is  evidence  enough  of  title 

Gray  (Mass.)  389;  Horn  v.  Davis,  155  to    maintain  trover   against   one  who 

Pa.    St.    ^7;    Baldwin   v.    McKay,  41  shows  no  right  or  title  in   himself. 

Miss.  35S:  Colby  v,  Cressey,  5  N.  H.  Grand    Island   Banking  Co.   v.    First 

237;  Bartlett  v,  Hoj't,  29  N.   H.  317;  Nat.   Bank,   34  Neb.  93;  Goodrich  r. 

Lewis  V.  Mobley,4  Dev.&  B.  (N.  Car.)  Houghton,  55  Hun   (N.  Y.)  526;  De- 

323;  34  Am.  Dec.  379;  Buckmaster  v,  land  t.  Van  Stone,  26  Mo.  App.  297; 

Mower,  21  Vt.  204;  Texas,  etc.,  R.  Co.  Lapp  v,   Pinover,  27   111.    App.   169; 

V.  Beard,  68  Tex.  265.  Robinson  v,  Hardj',  22   111.  App.  512; 

If  A  has  in  his  possession  goods  be-  Montgomery  v.  Brush  121  III.  513. 
longing  to  B,  upon  which  A  has  a  lien.  In  Fairbanks  v,  Pickering,  22  Pick, 
he  may  maintain  trover  against  any  (Mass.)  535,  it  was  held  that  trover 
person  who  wrongfully  takes  and  with-  could  be  maintained  if  the  plaintiff  had 
holds  the  goods  from  his  possession,  a  right  to  possession  against  the  de- 
Van  Bokkelin  v.  Ingersoll,  5  Wend,  fendant.  See  also  Grady  v,  Newby,  6 
(N.  Y.)  515.  Blackf.  (Ind.)  442;  Caldwell  v.  Cowan, 

The  sheriff  seized  goods  under  an  at-  9  Yerg.  (Tenn.)  262. 
tachment,  and   delivered   them   to  the        One  who  has  piled  manure  in  the 

plaintiff  in  attachment  to  be  taken  out  street,    the  fee  of  which  is  in  the 

of  the  district  and  sold,  an  agent  of  the  borough,  may  maintain  trover  against 

plaintiiT  having  before  the  delivery  any  one  carrying  it  away.     Haslem  v, 

given  the  sheriff  a  bond  of  indemnitor.  Lockwood,    37    Conn.  500;  9  Am. 

It  was  held  that,  although  the  deliv-  Rep.  350. 

ery  by  the  sheriff  to  the  plaintiff  was  Prior  possession  obtained  by  a  pur- 
irregular,  yet  the  plaintiff  might  obtain  chaser  of  chattels  sold  under  a  void  ex- 
trover  against  a  wrongdoer  who  took  ecution,  enables  the  purchaser  to 
the  goods  out  of  his  possession.  Bank  maintain  trover  against  a  stranger, 
of  Kentucky  v.  Shier,  4  Rich.  (S.  Duncan  v.  Spear,  11  Wend.  (N.  Y.)  54. 
Car.)  233.  Com  fare  Chamberlain  v,  Darrow,  46 

S.  Cook  V,  Patterson,  35  Ala.  102 ;  Hun  (N.  Y.)  48,  where  it  is  held  that 

Brown  v,  Beason,  24  Ala.  466 :  Lower-  this  rule  is  not  applicable  to  a  husband 

more  v.  Berry,    19  Ala.  130;  54  Am.  suing    individually,  and   not  as  per- 

Dec.  188;  Hare  V.  Fuller,  7  Ala.  717;  sonal  representative  of  deceased  wife,  to 

Miller  v,  Jones,  26  Ala.  247;  Reese  v.  recover  property  belonging  to  her,  but 

Harris,  27  Ala.  301 ;  Donnell  v,  Thomp-  seized   by  the  sheriff  on  execution 

son,  13  Ala.  440;  Carter  v,  Bennett,  4  against  him. 

Fla.  203;  Coffin  v.  Anderson,  4  Blackf.        8.  In  Burton  v.  Hughes,  2  Bing.  173; 

(Ind.)  395;  Knapp  v^  Winchester,  11  11  E.  C.  L.  368,  it   was  decided  that 
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If  the  possessor  holds  in  the  right  of  someone  else,  as  a  servant 
for  a  master,  or  a  trustee  for  a  cestui  qui  trusty  the  proof  of  such 
fact  negatives  the  presumption  of  personal  right  arising  from  mere 
possession,  and  controls  the  application  of  the  general  principle.* 
The  character  of  the  plaintiff's  possession  need  not  necessarily  be 
lawful.^  It  may  even  be  wrongful  as  against  others  coming  into 
the  title  by  higher  right.*  It  is  sufficient  if  it  is  higher  than  that 
of  the  defendant,  and  the  latter  cannot  be  heard  to  set  up  the 
weakness  of  his  adversary's  title  in  bar  of  the  action.* 

The  possession  must  have  been  rightfully  acquired,*  since  the 
possession  of  a  chattel  may  be  lawful  with  respect  to  the  right 
to   hold  against  others,  while  the  possessor  may  have  failed   to 

where  property  was  lent  to  the  plain-  4.' Kemp  v,  Thompson,  17  Ala.  9; 

tiff  under  a  written  agreement,  trover  Craig   v.   Miller,   i2   Ired.   (N.   Car.) 

could    be   maintained  for   it  without  375;  Gillispie  x;.  Chastain,  57  Ga.  218; 

producing  the  agreement ;  for  though  Brown  v.  Ware,  25  Me.  41 1*;  Rogers  v. 

it  had  been  necessary  to  prove  the  na-  Arnold,  12  Wend.  (N.  if.)  30;    Bart- 

ture  of  his  interest  in  it,  the  rules  of  lett  v.  Hoyt,  29  N.  H.  317;  White  v. 

evidence   therefor  rendered   the   pro-  Bascom,  28  Vt.  268. 

duction  of  the  writing  indispensable.  In  IngersoU  xk  Emmerson,  i  Ind.  76, 

Still,  its  possession   is  sufficient  title  it  was  held  that,  as  between  the  plain- 

against  a  wrongdoer.     It  was  sufficient  tiff,  the  owner  of  a  chattel,  and  the 

to  show  his  possession  without  inquir-  defendant,  a  bona  fide  purchaser  for 

ing  into  the  terms  of  it.     See  also  value  from  a  bailee  of  the  former  who 

Final  v.  Backus,  18  Mich.  218;  Brown  had  sold  in  contravention  of  the  pur- 

V,  Ware,  25  Me.  411 ;  Adams  7^  Mc-  poses  of  the  bailment,  the  higher  titlQ 

Glinchy,  66  Me.  474;   Cook  v.  Patter-  was  in  the  plaintiff.     Kitchel  v,  Vana- 

son,  35  Ala.  102;  Gilson  v.  Wood,  20  dor,  i  Blackf.  (Ind.)  356.     But  in  Dyer 

111.  37;  Cheney  v,  Dallett,  i  Del.  Co.  v.  Pearson,  3  B.  &  C.  42,  it  was  said 

Rep.  (Pa.)  2?5  ;  Jones  t'.  Sinclair,  2  N.  that  if  the  real  owner  of  goods  suffers 

H.  319;  Demick  v.  Chapman,  11  Johns,  another  to  have  possession,  he  enables 

(N.    Y.)    132;    Hoyt  V,    Gelston,    13  such  other  to  hold  himself  out  to  the 

Johns.  (N.  Y.)  141;  Cook  v.  Howard,  world  as  having  both  possession   and 

13  Johns.  (N.  Y.)  276.  ownership,  and  that  then,  perhaps,  a 

1.  In  Linscott  v.  Trask,  35  Me.  150,  sale  by  such  person  might  bind  the 
where  a  wife  gave  the  administrator  true  owner. 

of  her  husband  one  hundred  dollars  in        A   wife,  though   living  apart  from 

gold,  and  he  afterward  claimed  that  her  husband,  cannot  lawfully  dispose, 

it  belonged  to  the  estate,  it  was  held  to  by  gift,  of    chattels  acquired  during 

be  a  question  for  the  jury  whether  she  coverture.      But  in  an  action  by  the 

held  in  her  own  right  or  the  right  of  donee   against  a   wrongdoer   for    the 

her  husband,  and  that  her  possession  conversion  of  chattels  so  given,  it  is 

under  the  circumstances  raised  no  pre-  not  competent  for  the  defendant  to  set 

sumption    of  property   in   her  favor,  up  the  title  of  the  husband.    Bourne 

Webb  V.  Fox,  7  T.  R.  395 ;   Kissam  v,  v.  Fosbrook,  18  C.  B.  N.  S.  515  ;  114  E. 

Roberts,  6  Bosw.  (N.  Y.)   154;  Bur-  C.  L.  515. 
rows  V,  Stoddard,  3  Conn.  160.  The  entering  upon  land  and  cutting 

2.  la  Carter  v.  Bennett,  4  Fla.  283,  trees  by  one's  servants  under  a  claim 
it  was  decided  that  possession,  whether  of  right,  operates  to  put  him  into  pos- 
rightfully  or  wrongfully  acquired,  was  session  of  such  timber  as  they  sever, 
sufficient  as  against  a  mere  stranger.  Putnam  x;.  Lewis,  133  Mass.  264;  Shaw 
See  also  Knapp  v,  Winchester,  11  v,  Kayler,  106  Mass.  448;  Burke  v, 
Vt.  351.  Savage,  13  Allen  (Mass.)  408. 

8.  Newham  v.  Stephenson,  10  C.  B.  6.  Lake  Shore,  etc.,  R.  Co.  v.  EU- 

713;  70  E.  C.  L.  713;   Bourne  v.  Fos-  sey,  85  Pa.  St.  283;  Booker  7/,  Jones,  55 

brook,  18  C.  B.  N.  S.  515;   114  E.  C.  Ala.  266;  Owens  r.  Weedman,  82  111 

L.  515  :  Buckley  v.  Gross,  32   L.  J.  Q^  409;  Dungan  v.  Mutual  L.  Ins.  Co.,  33 

B.  131.  Md.  42;   Stevenson   v.  Fitzgerald,  47 
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comply  with  the  statutory  regulations  imposed  for  reasons  of  public 
policy ;  and  this  circumstance  cannot  be  made  available  by  a  wrong- 
doer in  bar  of  the  action.* 

The  joint  owner  of  a  chattel  may  maintain  trespass  for  a  sepa- 
rate interest,  and  the  defendant  cannot  take  advantage  at  the  trial 
of  the  nonjoinder  of  the  other  parties,  but  must  plead  in  abate- 
ment.* A  vested  legal  interest  is  sufficient  to  support  trover.* 
In  trover  for  property  purchased,  the  plaintiff  must  show  that  he 
is  entitled  to  the  property  by  having  performed  completely  the 
terms  of  his  contract  of  purchase,* 

An  officer  who  attaches  goods  in  the  mode  designated  by  stat- 
ute acquires  therein  a  special  property,  which  will  enable  him  to 
maintain  trover,  as  well  against  the  defendant  in  the  attachment 
as  against  a  stranger,  for  any  unlawful  meddling  with  the  prop- 
erty.*   A  legal  seizure,  even  though  unaccompanied  by  actual 

Mich.   1 66;  Buck  v,  Payne,  52   Miss,  sells  the  whole  property  held  in  com- 

271 ;    Cross    v,   Hulett,   53   Mo.    397 ;  mon,  although  it  is  not  removed  beyond 

Lisenby  v,  Phelps,  71  Mo.  ^22 ;  Hard-  the   reach  of  the  plaintiff.     White  v, 

man  v,  Willcock,  9  Bing.  3& ;  23  E.  C.  Osborn,  21  Wend.  (N.  Y.)  72. 

L.  312;    Buckley  v.  Gross,  3   B.  &  S.  One  tenant  in  common  of  a  chattel 

566 ;  Turley  v.  Tucker,  6  Mo.  583.  may  maintain  trover  against  his  co-ten- 

A,  without  B's  permission,  put  upon  ant,  who  has  converted  the  chattel  to 

a  tree  on   B's  land,  an  empty  box  for  his  own  use ;  and  such  conversion  may 

bees  to  hive  in ;  the  box  had  remained  be  proved  by  such  an  act  of  appropria- 

there  for   more  than  two  years  when  tion  as  will,  by  its  nature,  finally  pre- 

C  took  it  down,  took  out  the  swarm  elude  the  other  party  from  any  future 

of  bees,  and  replaced  the  box.     It  was  enjoyment  of  it.     Delaney  v.  Root,  99 

held  that  A  could  not  maintain  trover  Mass.  546;  97  Am.  Dec.  52;  Daniels  v. 

against  C,  since,  in  obtaining  posses-  Daniels,  7  Mass.  135 ;  Weld  v.  Oliver, 

sion  of  an  animal  feree    natur<E^    no  21    Pick.   (Mass.)    S59t   Bur  bank  v. 

title  is  gained  by  one  who,when  obtain-  Crooker,  7  Gray  (Mass.)  158;  66  Am. 

ing  possession,  is  trespassing.   Rexroth  Dec.  470. 

V.  Coon,  15  R.  1. 35 ;  2  Am.  St.  Rep.  863.  8.  Pope  v.  Tucker,  23  Ga.  484. 

1.  In  Sutton  V.  Buck,  2  Taunt.  301,  In  Taylor  v,  Jones,  52  Ala.  78,  it  was 
the  plaintiff  bought  and  paid  for  a  ship,  held  that  a  complaint  in  trover  to  re- 
which  was  stranded.  The  transfer  was  cover  damages  for  the  conversion  of  the 
not  regular,  being  void  for  non-compli-  wife's  separate  estate,  when  brought  in 
ance  with  the  registry  act.  The  plain-  the  name  of  the  husband  alone,  dis- 
tiff  tried  to  save  her,  but  she  went  to  closed  no  cause  of  action.  See  also,  as 
pieces.  The  defendant  possessed  him-  to  a  wife  maintaining  trover  against  an 
self  of  parts  of  the  wreck  which  officer  who  attaches  personalty  belong- 
d rifted  on  his  farm.  It  was  held  that  ing  to  her  husband,  when  she  has  pur> 
the  plaintiff's  possession  would  enable  chased  a  valid  outstanding  mortgage 
him  to  recover  in  trover.  See  also  on  such  personalty,  Duggan  v,  Wright, 
Bartlctt  V.  Hoyt,  29  N.  H.  317.  157  Mass.  228. 

2.  Wheelwright  v.  Depeyster,  x  4.  Farmers'  Bank  v.  McKee,  2  Pa. 
Johns.  (N.  Y.)  471-,  3  Am.  Dec.  345;  St.  318;  Collins  v.  Manning  (Supreme 
Rooks  v.  Moore,  Busby  (N.  Car.)   i;  Ct.),  8  N.  Y.  Supp.  937. 

47  Am.  Dec.  569.  The  purchaser  of  a  chattel  at  an 
One  who  is  part  owner  of  personal  auction  sale  may,  after  offering  to  coin- 
property  and  has  possession  and  control  ply  with  ^the  terms  of  the  sale,  main* 
of  it,  with  power  to  sell,  may  maintain  tain  trover  if  the  vendor  refuses  to 
trover  for  its  conversion  by  a  wrong-  make  delivery.  Simmons  v,  Anderson, 
doer.  Hyde  v.  Noble,  13  N.  H.  494 -,38  7  Rich.  (S.  Car.)  67.  Sec  also  Mc- 
Am.  Dec.  508.  Ginn  v.  Worden,  3  E.  D.  Smith  (N. 

One  tenant  in  common  may  main-  Y.)  355. 

tain  trover  against  another,  if  the  latter  6.  Blodgett    v.   Adams,   24  Vt.  23; 
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possession,  is  sufRcient,  and  serves  to  invest  the  officer  with  con- 
structive possession.^  But  a  person  to  whom  the  goods  are  de- 
livered for  safe  keeping  by  the  sheriff,  as  for  instance  a  receiptor, 

has  no  such  legal  interest  as  will  support  trover  for  their  conver- 
sion by  a  wrongdoer.*    The  right  to  sue  in  such  a  case  is  never 

Lowry  v.  Walker,  5  Vt.  181 ;  Huntley  which  enables  him  to  bring  trover  for 

V.   Bacon,  15  Conn.  267;   Johnson  v.  their  conversion,  by  taking  them  into 

Grand  Trunk  R.  Co.,  44  N.  H.  626;  another  state  and  there  delivering  them 

Kittredge  v.   Warren,  14  N.  H.  500;  to  the  bailee,  nor  as  against  the  owner 

Lathrop  v,  Blake,  23  N.  H.  46;  Lock-  by  the  bailee  delivering  them  to  the 

wood  I'.  Brewer,  i  Cow.  (N.  Y.)  192 ;  owner.      Brownell  v,  Manchester,   i 

Norton  v.  People,  8  Cow.  (N.  Y.)  137;  Pick.  (Mass.)  232  ;  Bond  v,  Padelford, 

Lockwood  V.  Bull,   x    Cow.    (N.  Y.)  13  Mass.  394.    But  he  does,  as  against 

323;  13  Am.  Dec.  539;  Gibbs  v.  Chase,  another  attachment,  or  by   a   person 

10  Mass.  125.  claiming  under  the  debtor,  by  doing 

Seizing  goods  on  execution  g^ves  an  anything  which  invalidates  his  attach- 

officer  such  a  right  to  their  immediate  ment.    Bagley  v.  White,  4  Pick.(Ma6S.) 

possession  as  will  enable  him  to  main-  395 ;  Caldwell  v.  Eaton,  5  Mass.  399. 

tain  trover  for  their  conversion.  Black-  He  may  also  maintain  trover  against  a 

ley  r.  Sheldon,  7  Johns.   (N.  Y.)  32;  sheriff  who  takes  goods  he  has  attached 

Barker  v.  Miller,  6  Johns.  (N.  Y.)  195;  out  of  his  possession  on  other  execu- 

Tuttle  v.  Jackson,  4N.  J.  L.  115.  tions.     Penland  v,  Leatherwood,  loi 

If  property  seized  on  a  distress  war-  N.  Car.  509. 
rant  is  converted  by  a  stranger,  only  The  executor  of  a  deputy  sheriff  may 
the  officer  making  the  distress  can  maintain  trover  against  one  who  con- 
maintain  trover  for  its  conversion.  Van  verts  property  attached  by  the  deputy 
Rensselaer  t*.  Quackenboss,  17  Wend,  sheriff  on  mesne  process.  Badlam  v. 
(N.  Y.)  34.  Tucker,  I  Pick.  (Mass.)  384;  11  Am. 

Trover  cannot  be  maintained  by  an  Dec.  202. 
officer  for  an  execution  which  has  been  A  sheriff,  after  the  teste  of  a  fieri 
paid  and  satisfied,  for  upon  payment  facias^  but  before  an  actual  levy,  has 
and  satisfaction,  the  execution  has  not  such  a  property  in  the  goods  of  the 
served  its  mission,  and  the  special  prop-  defendant  as  will  enable  him  to  main- 
erty  of  the  officer  therein  ceases.  Lit-  tain  trover  against  a  person  who  tor- 
tie  V,  Gibbs,  4  N.J.  L.  211.  tiously  takes  them  away  and  converts 

No  joint  right  can  exist  in  two  con-  them.      Hotchkiss   v.  Mc  Vickar,    la 

stables  levying  on  the  same  property  Johns.  (N.  Y.)  403. 

by    virtue  of  separate  executions.  8.  Hamilton  v,   Hamilton,  25   N.  J. 

Hence  they  cannot  maintain  jointly  an  L.    544;     Ludden    v,  Leavitt,  9  Mass. 

action    of  trover.     Warne  v.  Rose,  5  104;    Warren  v,  Leland,  9  Mass.  265; 

N.  J.  L.  809.  Com.  V,  Morse,  14  Mass.  217.     But  see 

1.  Mulheisen   v.  Lane,  82    111.  117;  Waterman  x\   Robinson,  5  Mass.  303; 

Holt  V.  Burbank,  47  N.  H.  164.  Poole  v.  Symonds,  i  N.  H.  289;  8  Am. 

Where  a  receiptor  of  goods  attached  Dec.  71. 

in   mesne    process  gave   the   officer  a  In  Dennie  v.  Harris,  9  Pick.  (Mass.) 

written  undertaking  to  deliver  the  364,  a  sheriff  made  a  supposed  attach- 

same,  or  the  value  thereof,  on  demand,  ment  for  goods  on  which  the    duties 

it  was  held  that  trover  would  lie  by  the  had  not  been   paid  nor  secured,  and  of- 

officer  if,  upon  demand,  the  goods  were  fered.  to  pay  the  duties,  which  offer  the 

not  delivered,  or  the  value  paid.     Sib-  collector  declined,  and  the  goods  being 

ley  V.  Story,  8  Vt.  15 ;  Brown  v.  Gleed,  put  into  the  custom-house  stores,  the 

33  Vt.  147;  Webster  I/.  Coffin,  14  Mass.  public   store-keeper  gave  the  sheriff  a 

iq6;  Parker  r.  Warren,  2  Allen  (Mass.)  certificate  that  he  held  them  subject  to 

109;    Plaisted   v.   Hoar,  45   Me.  380;  the  sheriff's  order.   It  was  decided  that 

Holt  V.  Burbank,  47  N.  H.  164;  Dezell  the  sheriff  could  not  maintain  trover 

V.  0*Dell,  3  Hill   (N.  Y.)  215;  38  Am.  against  a  person  who  subsequentlv  took 

Dec.    628;    Hankins   v.   Kingsland,   2  them,  the  certificate  of  the  store-keeper 

Hall  (N.  Y.)  425.  being  illegal  and  void,  and  the  sheriff 

An  officer  does  not  lose  that  special  having  no  actual  possession.    See  also 

property  in   goods  he  has  attached  Polly  v.  Lenox  Iron  Works,  15  Gray 
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in  him  in  whose  favor  the  writ  is  issued,  but  in  the  officer  alone.^ 
But,  to  enable  an  officer  in  any  case  to  maintain  trover,  he  must 
have  made  an  actual  and  effectual  levv.^ 

In  the  United  States^  by  the  weight  of  authority,  trover  is  main- 
tainable by  the  owner  of  goods  stolen,  when  the  action  is  brought 
against  the  thief  before  his  acquittal  or  conviction.* 

The  action  is,  also,  maintainable  by  a  purchaser  at  an  execution 
sale,  when  the  goods  were  converted  before  the  sale ;  *  by  a  tenant 
on  half-shares  against  an  officer  levying  on  the  whole  crop  on 
execution  against  the  landowner ;  *  by  an  administrator  for  the 
conversion  of  a  certificate  of  stock  against  one  who  received  it 
from  the  heir  as  a  security  for  a  debt  and  sold  it ;  ®  by  a  donee 
against  the  administrator,  where  the  gift  was  made  a  short  time 
before  the  testator's  death,  and  the  property  is  not  necessary  for 

(Mass.)  ^13;  Davidson  v.  Waldron,  31  it  has  been  abrogated  by  statutes.  AVsv 

111.  120;  $3  Am.  Dec.  206;  Williams  v.  Tork  Rev.  St.,  pt.  3,  ch.  4,  §  2;  Maine 

Herndon,  12  B.  Mon.  (Ky.)  484;  54  Am.  Statute  of  1844,  c^*  ^^^' 

Dec.  551.  But  in  Pennsylvania  it  is  held  that 

1.  Baker  v.  Beers,  64  N.  H.  102.  the  civil  action  is  suspended  until  the 
What  Constitntos  a  Seizure. — In  Rich-  public  prosecution  for  the  offense  has 

ardson  v.  Rardin,  88  111.  125,  a  constable  been  duly  prosecuted  and  ended.  Hutch- 
in  actual  view  of  the  property  levied  inson  v.  Bank  of  Wheeling,  41  Pa.  St 
upon  a  large  crib  of  corn,  indorsing  44;  80  Am.  Dec.  584.  The  injured 
the  levy  on  the  execution,  the  defendant  party  may,  however,  institute  his  suit, 
in  execution  being  present  at  the  time,  pending  the  prosecution  ;  the  civil  suit 
The  constable  notified  him  of  the  is  only  suspended.  Keyser  v.  Rodgers, 
levy  and  forbade  his  further  interfering  50  Pa.  St.  275. 

with  the  corn,  and  at  the  time  nailed  And  in  England  a  party  injured  by 

boards  across  the  crib  to   secure   the  a  felonj*^  could  obtain  no  recompense 

property,  and  then  gave  notice  in  the  out  of  the  estate  of  a  felon,  nor  even  the 

hearing  of  several  persons  near  by  that  restitution  of  his  own  property,  except 

he  had  levied  on  the  corn  and  that  it  after  a  conviction  of  the  offender,  and 

must  not  be  disturbed.      It  was  held  it  is  the  settled  rule  at  this  day  that  all 

that,  as  his  act,  but  for  the  writ,  would  civil  remedies  are  suspended  until  after 

have  been  a  trespass,  the  levy  was  good,  the  termination  of  a  criminal  prosecu- 

and  sufficient  publicity  given  to  it.   See  tion  against  the  offender.     Markham  v. 

also  Minor  v.  Herriford,  25   III.  344;  Cob,  Latch  144 ;  Dawhes  v.  Coveneigh, 

Harely  v.  Lowry,  30  111.  446;  Winter-  Style  346;  Cooper  v.  Wiltham,  i  Sid. 

ingham  xk  Lafoy,  7  Cow.  (N,  Y.)  735;  375;  White  v.  Spettigue,  13  M.  &  W. 

Phillips  V.  HaH,  8  Wend.  (N.  Y.)  610;  603;  Crosby  v.  Leng,  12  East  413. 

24  Am.  Dec.  108;  Connah  v.  Hale,   23  4.  Jewetl'v.  Partridge,  X2  Me.  243;  27 

Wend.  (N.  Y.)  466.  Am.  Dec.  173. 

2.  Brian  t;.  Strait,  Dudley  (S.  Car.)  19.  0.  White   v.  Morton,  22  Vt.  15;  52 

3.  Pettingill  v.  Rideout,  6  N.  H.  454.  Am.  Dec.  75. 

This  is  clearly  according  to  the  weight  A  tenant  working  a  farm  on  shares 

of  authority  in  the  United  States;  that  may  maintain  trover  for  his  share  of 

a  civil  action  may  be  maintained   for  the  crop  of  which  the  landlord  has  pos- 

goods  feloniously  taken,  before  the  in-  session  and  refuses  to  divide,  provided 

stitution  of  criminal  proceedings  against  he  makes  a  written  demand,  as  required 

the  wrongdoer.     Boston,  etc.,  R.  Co.  v.  by  Wisconsin  Rev.  Sts.,  §  4257.   Wood 

Dance,  I  Gray  (Mass.)  83;  Allison  v,  v.  Noack,  84  Wis.  398.   See  also  Stafford 

Farmers*   Bank  of  Virginia,  6  Rand.  f.  Ames,  9  Pa.  St,  343. 

(Va.)  226;  Story  v.  Hammond,  4  Ohio  6.  Morton  v,  Preston,  18  Mich.  60; 

376;  Blassingame  v,  Glaves,  6  B.  Mon.  100  Am.  Dec.  146. 

(Ky.)   38;   Ballew  v.  Alexander,  6  An  administrator  unable,  by  reason 

Humph.  (Tenn.)  433.     In  some  of  the  of  the   conversion  of  property  which 

states,  where  the  contrary  rule  had  been  was  in  an  action  of  replevin  adjudged 

established  by  decisions  of  the  courts,  to   belong  to  other  parties,  to  deliver 
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the  payment  of  debts ;  *  or  by  one  whose  game,  while  exposed 
for  sale,  was  seized  illegally,  notwithstanding  the  fact  that  the  ex^ 
posure  for  sale  was  unlawful.^  The  owner  of  grain  deposited  in  a 
public  warehouse  may  maintain  trover  for  its  conversion,  if  it  is  sold 
on  an  execution  issued  against  the  warehouseman ; '  so  can  one 
whose  property  is  levied  upon  by  mistake,*  or  whose  property  is 
illegally  detained  by  an  officer,*  or  lost  by  a  bailee,®  or  whose 
life  estate  or  joint  interest  in  a  chattel  is  converted.'' 

One  to  whom  a  letter  sent  by  mail  is  addressed  may  maintain 
trover,  in  a  state  court,  against  the  postmaster  who  unlawfully 
refuses  to  deliver  it.®  So  one  enjoined  against  moving  property 
may  maintain  trover  for  a  conversion  of  it.®  The  owner  of  a  note, 
although  he  cannot  maintain  an  action  thereon  in  his  own  name, 
may  bring  trover  for  its  conversion.**^     Beneficiaries  entitled  to 

the  property  to  those  entitled,  and  who  was  claimed  adversely,  and  had  never 

pays  the  judgment  out  of  his  own  pocket,  been  in  the  administrator's  possession, 

succeeds  by  subrogation  to  the  rights  See  also  Kenyon  v,  Olney  (Supreme 

of  the  estate  and  may  maintain  trover  Ct.),  15  N.  Y.  Supp.  416. 
for    the    conversion.      McFaddon    v.        Where  one  Bues  In  troTer  aa  admlnia- 

Schroeder,  4  Ind.  App.  305.  trator,  he  must  show  title  in  his  rep- 

A  bequeathed  slaves  to  his  wife  dur-  resentative,  not  in  his  individual  ca- 
ing  her  life,  which  after  her  death  were  pacity.  Hoover  v.  Wells, 39  Miss. 445. 
to  be  sold  and  the  proceeds  equally  di-  Trover  will  lie  by  a  son  entitled  to 
vided  amongst  her  children.  After  her  succeed  to  the  possession  of  personal 
death  B  converted  the  property  to  his  estate  on  the  decease  of  his  father, 
own  use.  It  was  held  that  the  execu-  where  it  is  shown  that  administra- 
tors of  A  could  maintain  trover  for  the  tion  has  not  been  granted  to  anyone, 
conversion.  Allen  v,  Watson,  i  Murph.  especially  where  the  right  of  the  plain- 
(N.  Car.)  189^  tiff  to  the  property  claimed  has  been 

A  widow  may  maintain  trover  for  admitted.     Hyde   v.   Stone,   7    Wend, 

personal    property   belonging   to  the  (N.  Y.)  354;  22  Am.  Dec.  582. 
estateof  her  deceased  husband,of  which        1.  Marsh  v.  Fuller,  18  N.  H.  360. 
she  had  possession  several  years  after        8.  Averill  v.  Chadwick,  153  Mass.  171. 
his  death,  where  no  letters  of  admin-         8.  National  Bank  v,  Langan,  28  111. 

istration  had  been  granted  on  the  es-  App.  401 ;    Johnson    v.    Farr,    60    N. 

tate.     Brown  v,  Beason,  24  Ala.  466.  H.  426. 

An  administrator  may  maintain        4.  Schluter  v,  Jacobs,   10  Colo.  449. 

trover  for  the  conversion  of  property  The  same  principle  applies  to  property 

converted  in  the  lifetime  of  his  intes-  sold  by  mistake.     Lahner  v,  Hertzog^ 

tate.     Parrott  v.  Dubignon,  T.  iJ.  P.  23  111.  App.  308. 
Charlt.  (Ga.)  261;   Kirby  v.   Clark,  i         0.  Thatcher  z;.  Weeks,  79  Me.  547. 
Root  (Conn.)  389:  Towie  v,  Lovett,  6        6.  The  proprietor  of  a  skating  rink 

Mass.  394;  Cheek  f.  Wheatiey,  3  Sneed  is  liable  for  the  loss  of  skates  checked 

(Tenn.)  484.  by   him   for    the  convenience    of    his 

An  adm  i  nis  t  r  a  to  r  who  has  not  patrons.      Donlin   v.   McQuade,  61 

obtained  possession  of  goods  may  bring  Mich.  276. 

trover.     Kirby  v.  Quinn,   i    Rice  (S.        7.  Logan  v.  Hartford  City,  etc..  Coal 

Car.)  264;  Hill  t;.  Brennan,  i  Rice  (S.  Co.,  9  Heisk.  (Tenn.)  689. 
Car.)  285.    So  he  may  sue  in  trover  for        8.  Teal  v,  Felton,  12  How.  (U.S.)  284. 
a  deed,  though  the  declaration   does        9.  McGowen    v.   Young,   2    Stew, 

not  set  forth  the  names  of  the  parties  or  ( Ala.)  276. 

the  nature  or  boundaries  of  the  estate.      10.  Donnell    v.  Thompson,    13   Ala. 

Weiser  v.  Zeisinger,  2  Yeates  440.    The  action  is  maintainable    by 

(Pa.)  537.  one  who  has  right  and  title  to  a  note. 

An   administrator  cannot  maintain  though  it  has  never  been  actually  de* 

trover  for  a  chattel,  which,  though  ap-  livered  to  him.    Nininger  v.  Banning, 

praised  as  the  property  of  his  intestate,  7  Minn.  274. 
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the  possession  of  the  trust  property  may  maintain  trover.*  A 
purchaser  of  property  in  the  hands  of  a  third  person  may,  if  his 
demand  for  possession  is  refused,  bring  trover  for  such  conversion.* 
So,  a  bailor  whose  cattle  is  converted  by  a  bailee,  may  bring  the 
action,  even  against  a  vendee  or  lessee  in  good  faith  and  without 
notice.* 

The  part  owner  of  a  vessel  sent  to  sea  by  the  other  owner  and 
lost,  may  bring  trover  for  his  share.^  An  agent  who  has  received 
the  property  of  another,  to  which  he  has  a  title  cast  upon  him  by 
law  for  the  benefit  of  others,  may  maintain  trover  to  recover  the 
property.*  The  owner  of  hogs  running  at  large  may  bring  trover 
for  their  conversion,  notwithstanding  the  fact  that  they  are  mort- 
gaged.* An  assignee  may  bring  trover  for  the  property  of  an  in- 
solvent debtor  who  refuses  to  deliver  it.' 

b.  Bailees. — ^A  bailee  may  maintain  trover  for  the  conversion 
of  goods  intrusted  to  his  care.*     Under  a  simple  or  gratuitous 

If  Howard  v,  Snelling,  28  Ga.  69.  Buck,  a  Taunt.  30a;  Booth  v,  Ferrell,  x6 

S.  Cartland  v.  Morrison,  33  Me.  190.  Ga.  20;  Morgan  v,  Ide,8  Gush.  (Mass.) 

8.  Grocker  v.  Gullifer,  44  Me.  491.  420;  Strong  v,  Adams,  30  Vt.  X2\\  73 

4.  Lowthorp  V,  Smith,  i  Hajw.  (N.  Am.  Dec.  305;  Downer  v.  Roweil,  2  Vt 
Gar.)  255.  347;   Spence  v.  Mitchell,  9  Ala.  744; 

5.  Burnett  v.  Roberts,  4  Dev.  (N.  Hart  v.  Hyde,  5  Vt.  330;  Drake  v. 
Gar.)  81.  Redington,  9  N.   H.  343;    Biyant  v. 

%,  Middleworth  v.  Robinson,  Wright  Glifford,  13  Met.  (Mass.)  138;   Nicolb 

(Ohio)  553.   An  agister  maj  bring  tro-  v.  Bastard,  3  G.  M.  &  R.  659;  Swire  v. 

ver  for  cattle  taken  from  his  possession.  Leach,  18  G.  B.  N.  S.  479;  114  E.G.  L. 

Betts  V.  Mouser,  Wright  (Ohio)  744.  479;  Brown  v.  Demp8ey,o5  Pa.  St  243; 

Where    A    turned    cattle    into   the  Overbv  v.  McGee,  15  Ark.  459;  Glark 

woods,  and  B,  thinking  one  of  them  to  v.  Bell,  61  Ga.  147;  Bird .  v,  Womack, 

be  his,  took  possession  of  it,  after  which  69  Ala.  390 ;  Steamboat  **  Farmer  '*  v. 

A,  in  ignorance  of  B*8  possession,  sold  McGraw,  26  Ala.  189;  63  Am.  Dec  718; 

it  to  G,  who  was  also  ignorant  of  such  Nations  v,  Hawkins,  xi  Ala.  859;  Vin- 

possession,  it  was  held  that  G,  in  his  cent  v,  Gomell,  13  Pick.  (Mass.)  29^; 

own  name,  might  maintain  trover  33  Am.  Dec.  683;  Fairbanks  v.  Phelps, 

gainst  B.   Morgan  v.  Bradley,  3  Hawks  33  Pick.  (Mass.)  535;  Gordon  v.  Har- 

(N.  Gar.)  559.  per,  7  T.  R.  9;   Hughes  v.  Giles,  i 

7.  McLeish  v.  Tylee,  4  Strobh.  (S.  Hajw.  (N.  Gar.)  36. 

Gar.)  287.  If  a  chattel,  while  in  possession  of  a 

8.  Story  on  Bail.  (9th  ed.),  $  433a;  3  bailee  for  hire,  is  injured  bjr  the  negli- 
Bl.  Gom.  453;  Bacon  Abr.  "  Trover  *'  gence  of  a  third  person,  and  is  repaired 
(G);  Waterman  v.  Robinson,  5  Mass.  by  the  bailor  and  the  cost  of  repairs  is 
303 ;  Ludden  v,  Leavitt,  9  Mass.  104;  charged  to  the  bailee  at  his  request, 
Warren  v.  Leland,  9  Mass.  265;  Gom.  the  latter,  although  he  is  not  paid  such 
v»  Morse,  14  Mass.  217;  Hurd  v.  West,  cost,  may  maintain  an  action  of  tort 
7  Gow.  (N.  Y.)  752;  Barker  v.  Miller,  against  the  person  causing  the  damage. 
6  Johns.  (N.  Y.)  loc;  Ely  v,  Ehle,  3  N.  Brewster  t».  Warner,  136  Mass.  57; 
Y\  506;  Root  V,  Ghandler,  xo  Wend.  49  Am.  Rep.  5.  See  also  Fisher  v. 
(N.  Y.)  no;  25  Am.  Dec.  546;  Thorp  Cobb,  6  Vt.  624;  Burton  v,  Hughes,  2 
V.  Burling,  ix  Johns.  (N.  Y.)  285;  Bing.  173;  9  E.  G.  L.  368;  Oughton  v. 
Smith  V,  James,  7  Gow.  (N.  Y.)  329;  Sippines,  i  B.  &  Ad.  241 ;  20  E.  C.  L. 
Everett  v.  Saltus,  15  Wend.  (N.  Y.)  380;  Giles  v.  Grover, 6  Bligh  N.  S. 277. 
474;  Moran  v.  Portland  Steam  Packet  Compare  the  MassackusetU  doctrine 
Go.,  35  Me.  55;  Hard  v.  Noble,  13  N.  as  laid  down  in  Ludden  v.  Leavitt,  9 
H.  494;  38  Am.  Dec.  508;  Hopper  v,  Mass.  X04;  Warren  v,  Leland,  9  Mass. 
Miller,  76  N.  Gar.  402;  Burton  v,  265;  Gom.  v,  Morse,  14  Mass.  217.  The 
Hughes,  2  Bing.  173;  9  E.  G.  L.  368;  cases  in  New  Tork  following  the  Mom^ 
Gordon  v.  Harper,  7  T.  R.  9;  Sutton  v.  sachusetts  doctrine  are  :  Dillenback  v. 
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bailment,  either  the  bailee  or  bailor  may  sue  ;  ^  as  where  goods 
are  lent  to  a  friend,*  or  intrusted  to  a  carrier  for  transportation,^ 
or  left  in  the  custody  of  a  warehouseman  or  wharfinger  for  safer 
keeping,*  or  given  to  an  agent  or  factor  to  sell.*  Both  cannot 
sue,  since  in  law  the  possession  of  one  is  the  possession  of  the 
other,  and  a  judgment  recovered  by  one  may  be  pleaded  in  bar  to 
an  action  by  the  other.*  Where,  however,  the  absolute  owner 
parts  with  his  right  of  immediate  possession  to  another  for  a  lim- 
ited time  under  a  bailment  for  hire,  the  bailee  acquires  a  qualified 
right  of  property  which  is  good  even  against  a  bailor,''  and  the 

Jerome,  7  Cow.  (N.  Y.)  294;  Barker  v,  7 ;  s^  Am.  Dec.  670;  White  v.  Bascom, 

MUler,  6  Johns.  (N.  Y.)  196;  Norton  v.  28  Vt.  268. 

People,  8  Cow.  (N.  Y.),  137.    But  it        4.  Bartels   v.    Arms,  3  Colo.  72; 

would  seem  that  thejr  are  overruled  bjr  Towers  v,  Blandj,  58  Ga.  379 ;  Little  v, 

Bowen  v.  Fenner,  40  Barb.  (N.  Y.)  383.  Fossett,  34  Me.  345 ;  56  Am.  Rep.  671. 

A  depositary  may  maintain   trover.        A  bailee  has  no   such  control  over 

Waterman  v,  Robinson,  5  Mass.  303 ;  the  property  that  if  he  consents  to  the 

Burton  V,  Hughes,  2  Bing.  17^ ;  9  E.  C.  larceny  of  it,  the  act  ceases  to  be  crimi- 

L.  368;  Hyde  v.  Noble,  13  N.  H.  494;  nal.    Oakley  v.  State,  40  Ala.  372. 
38  Am.  Dec.  508;  Sutton  v.  Buck,  2        5.  A  factor  may  maintain  trover  for 

Taunt.  302.  goods  taken  from  his  possession  by  a 

A  person  who  is  entitled  to  the  tem-  wrongdoer.    Gorum  v.  Carey,  i  Abb. 

porary  possession  of  a  chattel  and  de-  Pr.  (N.  Y.  C.  PI.)  285.     See  also  Rex 

livers   it  back   to  the  owner  for  any  x;.  Wymer,  4  C.  &  P.  391 ;  19  E.  C.  L. 

special  purpose,  may,  after  that  purpose  436 ;  State  v.  Somerville,  21  Me.  14 ;  38 

is  satisned  and  during  his  temporary  Am.Dec.248;  Harkerv.  Dement,9Gill 

right,  maintain  trover  for  it  against  the  (Md.)  7;. 52  Am.  Dec.  670 ;  Insersoll  v. 

owner.  RoberU  v.  Wyatt,  2  Taunt.  268.  Van  Bokkelin,  7  Cow.  (N. Y.)  SSo;  Har- 

1.  A  gratuitous  bailment  for  an  Ian  v,  Harlan,  15  Pa*  St.  507;  5^  Am. 
undefined  term  does  not  prevent  the  Dec.6x2;Basst;.  Fierce,  16 Barb. (N.Y.) 
owner  from  maintaining  trover.  Nic-  595;  Hickok  v.  Buck,  22  Vt.  149;  Hays 
oils  v.  Bastard,  x  Gale  295;  Hall  v.  v.  Riddle,  i  Sandf.  (N.  Y.)  248;  Bowen 
Pickard,  3  Camp.  187 ;  Lotan  v.  Cross,  v.  Coker,  2  Rich.  (S.  Car.)  13 ;  Tyler  v. 
2  Camp.  464;  Ward  v,  Macauley,  4  T.  Freeman,  3  Cush.  (Mass.)  31 ;  Beyer 
R.  489;  Bloxam  V.  Sanders,  4  B.  &.  C.  v.  Bush,  50  Ala.  19;  Hollenback  v. 
949;  xo  E.  C.  L-477;  Rooth  v.  Wilson,  Todd,  19  111.  App.  452;  Chamberlain 
I  B.  &  Aid.  59;  Miles  v.  Cattle, 6  Bing.  v.  West,  37  Minn.  54;  Taber  v.  Law- 
743 ;  19  E.  d.  L.  219;  Bowen  v.  Fenner,  rence,  134  Mass.  94 ;  Easter  v.  Fleming, 
40  Barb.  (N.  Y.)  383;  Russell  v.  But-  78  Ind.  1x6;  Smith  v,  McNeal,  68  Pa. 
terfield,  21    Wend.  (N.  Y.)   300;  Me-  St.  164. 

chanics,  etc..  Bank  v.  National  Bank,  •.  Wheeler  v.  Train,  3  Pick.  (Mass.) 

60  N.  Y.  40;    Faulkner  v.    Brown,  255;  Bryant  t;.  Wardell,  2  Ex.  Ch.479; 

13  Wend.  (N.  Y.)  63;   Kelloeg    v.  Cooper  v.  Willomatt,  x   C.  B.  672;  50 

Sweeney,  I  Lans.(N.Y.)  397; 46 N.Y.  E.  <J.  L.  672;   Collins  v,   Evans,    15 

39X  ;  17  Am.  Rep.  333;  Chamberlain  f^  Pick.  (Mass.)  63;  Britt  v.  Aylett,   ix 

West,  37  Minn.  54;  Jellett  v,  St.  Paul,  Ark.  475 ;  Smith  v,  James,  7  Cow.  (N. 

etc.,  R.   Co.,  30  Minn.  265;  Atkins  v.  Y.)  328;   Hughes  v.  Giles,    x    Hayw. 

Moore,  82  111.  240;   Falohn  fr.  Mann-  (N.    Car.)    26;   Thorp  v.  Burling,  xx 

i'^St  35  ^^'  ^7'  t   Moran  v.  Portland  Johns.  (N.  Y.)  285;  Everett  v,  Saltus, 

Steam  Packet  Co.,  35  Me.  55;  Finn  v,  15  Wend.  (N.  Y.)  474. 

Western  R.  Co.,  112  Mass.  524;  17  Am.  7.  Where  the  general  owner,  although 

Rep.   X28;  Thayer  v.  Hutchinson,  13  receiving  compensation  for  its  hiring, 

Vt.  504;   37  Am.  Dec.  607;  Poole  v,  preserves  the  right  to  resume  posses- 

Symonds,  i   N.  H.  289;  8  Am.  Dec.  71.  sion  of  the  property  at  his  pleasure,  he 

2.  Croft  V.  Alison,  4  B.  &  Aid.  590;  may  maintain  troveror  replevin  against 
Moran  v,  Portland  Steam  Packet  Co.,  a  third  person  who  interferes  with  it 
35  Me.  55.  while  in  the  lessee's  possession.    Drake 

8.  Harker  V.  Dement,  9  Gill  (Md.)     r.  Redington,  9N.  H.243;Batchelderv. 
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latter  is  left  to  his  action  on  the  case  for  any  permanent  injury  he 
may  suffer  with  respect  to  his  reversion.^ 

c.  Lessees. — If  the  owner  of  property  leases  it  for  a  term,  con- 
verting his  present  possessory  right  into  a  reversion,  he  cannot 
maintain  trover  for  any  conversion  of  it  by  a  third  person.*  He 
is  left  to  his  action  on  the  case  for  any  permanent  damage  done  to 
the  reversion.*  A  lessee  may,  however,  maintain  trover  for  any 
conversion  committed  with  respect  to  the  property.* 

d.  LlENEES. — A  lien,  whether  arising  by  common  law,*  statute,* 
or  contract,''  is  the  right  of  the  person  in  possession  of  goods  to 
retain  them  until  the  debt  due  is  paid.®  And  hence,  a  lienee  has 
such  a  special  property  as  will  enable  him  to  maintain  trover.* 
And  it  is  immaterial  for  the  purposes  of  the  action  that  the  per- 
son, whose  act  furnished  the  occasion  for  the  attachment  of  the 

Warren,  i9Vt.  371.  Compare  Andrews  caused  the  injury."     See  also  Fancred 

V.  Shaw,  4  Dev.  (N.  Car.)  70;  Lewis  v.  v.  Allgood,  4  H.  &  N.  438;  Hotchkiss 

Mobley,  4  Dev.  &  B.  (N.  Car.)  323;  34  v.  McVickar,  12  Johns.  (N.  Y.)  403; 

Am.  Dec.  379;  Downer  v.  Rowell,  22  Sheldon  v,  Soper,   14  Johns.  (N.  Y.) 

Vt.  347.  352 ;  Glaze  v.McMillion,  7  Port.  (Ala.) 

The  bailee  of  goods  may  maintain  279;  Taylor  v.  Horrall,  4  Blackf.  (Ind.) 

trover  or  trespass  against  everyone  but  317;   Barton   r.   Dunning,  6   Blackf. 

the  legal  owner.    And  a  bailee  whose  (Ind.)  209. 

possession  is  coupled  with  an  interest,  S.  Corfield  v.  Corgell,  4  Wash.  (U. 
may  maintain  his  action  against  one  S.)37;  Lewis  v.  Carsaw,  15  Pa.  St.  31; 
tortiously  taking  the  goods  out  of  his  Lunk  v.  Brown,  13  Me.  236;  Mug- 
possession.  Jones  V.  McNeil,  2  Bailey  gridge  v.  Eveleth,  9  Met,  (Mass.)  233; 
(S.  Car.)  466.  Fitler  v.  Shotwell,  7  W.  &  S.  (Pa.)  14; 

For  the  possession  of  property  fraud-  Wheeler  v.  Train,  3  Pick.  (Mass.)  255; 

ulently  obtained   from  a  bailee,  by  the  Collins  v.  Evans,  15  Pick.  (Mass.)  63. 

general  owner,  the  bailee  may  maintain  8.  Mears  v.  London,  etc.,  R.  Co.,  11 

trOver  for  the  property,  either  against  C.  B.  N.  S.  849;  103  E.  C.  L.  850. 

the    owner   or    a  subsequent   vendee.  4.  Ayer  v.  Bartiett,  9  Pick.  (Mass.) 

O'Connell   v.   Maxwell,   3    Blackf.  156. 

(Ind.)  419.  One  who  leases  a  house  and  furniture, 

Where  a  bailee   sues   his   bailor  in  agreeing  to  board  the  lessor  and  allow 

trover,  he  can  only  recover  the  value  of  him  to  use  the  furniture  in  return  for  a 

his  special  property  in  the  goods.     But  fixed  weekly  compensation,  may  main- 

where  he  sues  a  stranger,  he  can  re-  tain  trover  against  the  lessor  "for  any 

cover  their  whole  value  and  hold  the  conversion  of  the   furniture,  although 

balance  above  a  special  interest  in  trust  he    has    refused  to   board  the  lessor, 

for  the  bailor.     Benjamin  v.  Stremple,  when  it  appears  that  the  lessor  failed  to 

13  111.  467.  pay  the  sum   agreed  upon   for  board. 

1.  In  Mears  v,  London,  etc.,  R.  Co.,  Chamberlain  v.  Neale,  9  Allen  (Mass.) 
II   C.  B.  N.  S.  849,  Williams,  J.,  said  :  410.     See   also    Roberts  v.   Wj-att,  a 
''  It  is  fully  established  that  in  the  case  Taunt.  268;  Spoor  v.  Holland,  8  Wend, 
of  a  bailment  not  for  reward,  either  the  (N.  Y.)  445;  24  Am.  Dec.  37. 
bailor  or  the  bailee  may  bring  an  action  6.  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
for  an  injury  to  the  thing  bailed.     Put  490;  38  Am.  Dec.  663;  Hollingsworth 
in  the  case  of  a  hiring,  the  owner  cannot  v.  Dow,  19  Pick.  (Mass.)  230 ;  Towns- 
bring  trover  because  he  has  temporarily  end  v.  Newell,  14  Pick.  (Mass.)  332. 
parted  with  the  possession.     It  seems  6.  Darl.  on  Per.  Prop.,  p.  45. 
to  me,  however,  clear  that  though  the  7.  Ridgely  z>.  Ingelhart,  3  Bland  Ch. 
owner  cannot  bring  an  action  where  (Md.)  520. 

there  has  been  no  permanent  injury  to  8.  Darl.  on  Per.  Prop.  40;  Smith's 

the  chattel,  it  has  never  been  doubted  Comp.  on  Com.  Law   (5th  ed.)  534. 

that  where  there  is  a  permanent  injury,  Hammonds  v.   Barclay,   2   East  235; 

the  owner  can  maintain  an  action  J5*/.  Hey  wood,  2  Rose  357. 

against  the  person  whose  wrongful  act  9.  Legg  v.  Evans,  6  M.  a:  W.  36. 
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lien,  acquired  the  property  by  theft  or  fraud  from  the  rightful 
owner.*  But  since  the  right  depends  upon  possession,  with  the 
loss  of  possession  the  right  is  lost,*  and  immediately  reverts  to 
the  general  owner.*  Hence,  a  sale  by  the  lienee,  or  a  delivery  to  the 
general  owner,  destroys  his  right  of  action.*  A  party  having  goods, 
however,  may  transfer  the  possession,  subject  to  the  lien  of  a  third 
person,  who  may  lawfully  hold  the  property  until  the  lien  is  paid. 
But  if  the  transferees  sell  the  goods,  the  owner  is  remitted  to  his 
original  right  freed  from  the  lien,  and  may  bring  trover  against 
him.* 

e.  Mortgagees. — Under  a  mortgage  of  personal  property,  the 
whole  legal  title  being  vested  in  the  mortgagee,  he  is  entitled  to 
maintain  trover  for  its  conversion,  although  he  has  never  had 
possession  and  has  never  foreclosed.®     He  may  maintain  the  ac- 

1.  In  Yorkz;.Grenaugh,2  Ld.  Raym.  the  court  declares  that  a  landlord, 
866,  it  was  held  that  where  a  traveler  simply  by  virtue  of  his  lien  on  a  ten- 
had  stolen  a  horse  and  left  him  at  an  ant's  crop,  cannot  maintain  trover 
inn,  the  innkeeper  might  have  a  lien  against  a  wrongdoer  who  has  converted 
for  his  keep  as  against  the  true  owner,  it.  "  For  such  a  lien,''  says  the  court, 
for  since  the  innkeeper  is  obliged  to  **  conveys  to  the  landlord  no  element  of 
accept  the  horse,  he  should  have  a  property  in  the  crop;  under  it  he  has 
remedy  for  payment  which  was  by  re-  neither  ^  jus  in  re  nor  a  jus  ad  rem^ 
tainer.  So,  where  A.  stole  goods  and  See  also  Anderson  v,  Bowles,  44  Ark.* 
delivered  them  to  the  Exeter  carrier  to  xo8;  Holmes  v.  Bailey,  16  Neb.  300. 
be  carried  to  Exeter,  the  real  owner,  S.  Kruger  v,  Wilcox,  Ambl.  254;  U. 
finding  them  in  possession  of  the  car-  S.  v.  Barney,  3  Am.  L.  J.  12S;  Ex  -p, 
rier,  demanded  them  of  him,  upon  Foster,  a  Story  (U.  S.)  131;  Packard  t;. 
which  the  carrier  refused  to  deliver  Louisa,  a  Woodb.  &  M.  (U.  S.)  48; 
without  being  paid  for  his  carriage.  In  Struckney  x;.  Allen,  10  Gray  (Mass.) 
trover  by  the  real  owner,  it  was  held  356 ;  McFarland  v,  Wheeler,  26  Wend, 
that  the  carrier  might  be  justified  for  (N.  Y.)  467, 
detaining  them  against  the  rightful  8.  Sweet  v.  Pym,  i  East  4. 
owner  for  the  carriage.  Exeter  Car-  4.  Lovett  v.  Brown,  40  N.  H.  511; 
rier's  Case,  cited  in  2  Ld.  Raym.  867 ;  Jones  v,  Pearle,  i  Str.  557;  Pothonier 
Johnson  v.  Hill,  3  Stark.  172;  King  v.  v.  Dawson,  Holt.  N.  P.  383;  Lickbar- 
Richards,  6  Whart.  (Pa.)  419;  37  Am.  row  v.  Mason,  6  East  21,  note;  Smith's 
Dec.  420;  Grinnell  v»  Cook,  3  Hill  (N.  L.  Cas.  (9th  Am.  ed.)  1045;  Cortelyou 
Y.)  490;  38  Am.  Dec.  663;  Sweet  v.  v,  Lansing,  2  Cai.  Cas.  (N.  Y.)  aoo; 
Pym,  I  East  4;  Jones  v,  Thurloe,  8  Doane  v,  Russell,  3  Gray  (Mass.)  382 ; 
Mod.  172 ;  Jones  v,  Pearle,  i  Str.  556 ;  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
Black  V.  Brennan,  5  Dana  (Ky.)  312.  (Mass.)  246;  83  Am.  Dec.  625. 

In  HoUingsworth  v.  Dow,  19  Pick.  0.  Nash  v.  Mosher,   19  Wend.    (N. 

•  (Mass.)  230,  it  was  held  that  a  person,  Y.)  431 ;  Urguhartt;.  Mclver,  4  Tohns. 

even  though  a  wrongdoer,  who  puts  up  (N.  Y.)  103  ;  Bull.  N.  P.  (Old  ed.)  81 ; 

at  an  inn,  shall  be  deemed  the  agent  of  Six    Carpenters'    Case,  8   Rep.    290; 

the  owner,  and  upon  this  principle  the  Smith's  L.  Cas.,  vol.  i,  p.  190,  note, 

innkeeper  shall  be  deemed  to  have  his  6.  Harvey  v,   McAdams,   32  Mich, 

lien  for  the  horses  keep.  See  also  Cook  473;  Wright  v,  Starks,  77  Mich.  221 ; 

V.  Cain,  19  Oregon  482.  Grove  v.  Wise,  39  Mich.  161 ;  Cary  v. 

A  landlord   having  a  lien  on  a  ten-  Hewitt,  26  Mich.  229;  Leonard  v.  Hair, 

ant's  crop,  of  which  he   has  received  133  Mass.  455;  Wells  i^.  Connable,  138 

one  third  as  rent,  has  not,  before  the  Mass.  513;  Alden  v.  Lincoln,  13  Met. 

third  is  set  apart,  such  special  property,  (Mass.)  204;   Landon  v.  Emmons,  97 

accompanied  with  right  of  possession,  Mass.   37 ;    Rigg    v.  Barnes,  2    Cush. 

as  will  support  his   action  of  trover  (Mass.)   591 ;  Goodrich  v.  Willard,  2 

against  a  purchaser  from   the   tenant.  Gray  (Mass.)  203;    Ring  fr.  Neale,  114 

Frink  v.  Pratt,  26  111.  App.  222.  Mass.  112  ;    McClure  v.  Hill,  36  Ark. 

In  Corbitt  V.  Reynolds,  68  Ala.  378,  268;    Treat   v.   Gilmore,   49  Me.    34; 
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tion,  Y/ithout  proof  of  a  demand  and  refusal,  against  an  officer  who 
sells  the  mortgaged  property  on  execution  against  the  mortgagor, 
although  the  latter  was  the  purchaser  at  the  sale,  and  has  the  pres- 
ent actual  possession  of  the  property.*  The  rights  of  the  mort- 
gagee are  the  same  whether  the  action  is  against  the  mortgagor 
or  a  third  person.*  The  holder  of  the  senior  mortgage  may  join 
the  junior  mortgagee  with  him  in  an  action  ag^ainst  a  third  person ; 
the  principle  being  that  a  first  mortgagee  has  the  right  to  waive 
his  priority  and  allow  a  second  mortgagee  to  stand  upon  the  same 
footing  as  himself.' 

f.  Pledgees. — By  virtue  of  the  pledge,  the  pledgee  at  common 
law  acquires  a  special  property  in  the  thing  pledged,^  and  is  en- 
titled to  the  exclusive  possession  of  it  during  the  time  and  for  the 
objects  for  which  it  is  pledged.  If  the  owner  should  wrongfully 
repossess  himself  of  the  pledge,  the  pledgee  may,  at  his  election, 
maintain  an  action  for  the  restitution  of  the  thing  itself,  or  for 
damages.^  If  it  should  be  taken  from  his  possession  by  a  stranger. 

Dunning  v.  Fitch,  66  111.   51 ;  Brook-  absolute,  attaches  and  sells  the  goods 

over  V.  Esterly  12  Kan.  149;  Evington  mortgaged;  such  grantee  being,  hy  the 

V,    Smith,    66   Ala.  J98;    Mervine  v.  act  of  the  officer,  deprived  of  his  right 

White,    50     Ala.    388;    Ellington    v,  of  redemption.    Treat  v,  Gilmore,  49 

'Charleston,   51    Ala.    166;   Corbitt  z\  Me.  34. 

Reynolds,  68  Ala.  378 ;  Elmore  v.  An  equitable  assignee  of  a  mortgage 
Simon,  67  Ala.  526;  Nabring  v.  Bank  of  personal  property  may  obtain  an  ac- 
of  Mobile,  58  Ala.  204;  Grant  v*  tion  of  trover  for  the  conversion  of  such 
Steiner,  65  Ala.  499 ;  Rees  v.  Coats,  65  property  in  the  name  of  the  assignor. 
Ala.  256;  Collier  xk  Faulk,  69  Ala.  58;  Crain  v,  Paine,  4  Cush.  (Mass.)  403. 
Cook  V,  Corthell,  11  R.  I.  482;  23  Am.  8.  Leonard  v.  Hair,  133  Mass.  455; 
Rep.  518;  Wood  7/.  Weimar,  104  U.  S.  Clapp  v,  Campbell,  124  Mass.  50; 
779;  The  Nestor,  x  Sumn.  (U.  S.)  73;  Bigelow  v.  Capen,  145  Mass.  270;  Earll 
MuUiner  v.  Florence,  3  Q^  B.  Div.  485 ;  v,  Strumpf,  56  Wis.  50 ;  Bradley  r. 
Hall  V.  Simpson,  39  How.  Pr.  (N.  Y.)  Boynton,  22  Me.  287;  39  Am.  Dec. 582; 
274;  Ford  V,  Ransom,  39  How.  Pr.  Bucknam  f.  Brett, 35  Barb.  (N.  Y.)  596; 
(N.  Y.  Super.  Ct.)  429;  Johnson  v,  Gock  v.  Keneda,  29  Barb.  (N.  Y.)  120; 
Crofoot,  53  Barb.  (N.  Y.)  574;  HaU  v,  Norris  v,  McCanna,  29  Fed.  Rep.  757; 
Sampson,  35  N.  Y.  277;  91  Am.  Dec.  Syffers  v,  Bradley,  115  Ind.  345;  Slifer 
56;  Smith  V,  Beattie,  31  N.  Y.  542;  i\  State,  114  Ind.  291 ;  Jones  v,  Web- 
Reynolds  V,  Shuler,  5  Cow.  (N.  Y.)  ster,  48  Ala.  109;  Holman  v.  Lock,  51 
323;  Wolffv.  Farrd,  I  Treadw.  Const.  Ala.  287;  Broughton  t?.  Atchison,  52 
(S.  Car.)  68;  Snyder  v,  Hitt,  2  Dana  Ala.  62. 

(Ky.)   204;   Cotton  v.  Marsh,  3  Wis.  8.  Densmore  v.  Mathews,  58  Mich. 

221 ;  Cotton  V.  Watkins,  6  Wis.  629;  616;    Bradshaw     v.    McLoughlin,   39 

Bates  V,  Wilbur,  10  Wis.  415.  Mich.  480;  Welch  v.  Sackett,  X2  Wis. 

1.  Leonard  v.  Hair,  133  Mass.   455;  270;  Howard  v.  Chase,  104  Mass.  250; 

Goulding  v.  Hare,  133  Mass.  80;  Hay-  Phillips  v.  Cummins,  11  Cush.  (Mass.) 

ward  V.  George,  13  Allen  (Mass.)  66;  469;    Gilmore    v.     Wilbur,     12  Pick. 

Gimsell  v.  McDonnell,  67  Iowa  522;  (Mass.)  120;  22  Am.  Dec.  41a 

Landon  v,  Emmons,  97  Mass.  37;  Ring  4.  Cortelyou  v.  Lansing,  2  Cai.  Gas. 

fr.  Neale,  114  Mass.  hi;  19  Am.  Rep.  (N.  Y.)   202;    Garlick  xk   James,  12 

316;  Clapp  V.  Campbell,  124  Mass.  50;  Johns.  (N.  Y.)  146;  7  Am.  Dec  294; 

Bigelow  V,  Capen,  145  Mass.  270 ;  Eddy  Moore  v.  Conhem,   Owen   123;  Rat- 

V.  McCall,  77  Mich.  242;  Tallman  v.  cliff' z^.  Davis,    i   Bulst.   29;  Coggs  r. 

Jones,  13  Kan.  438.  Bernard,  2  Ld.  Raym.  209;  Whituker 

The  grantee  in  a  second  mortgage  of  v.  Sumner,   20    Pick.  (Mass.)  329; 

a  chattel  may  maintain  an  action  of  Jones  v,   Baldwin,   12    Pick.    (Mass.) 

trover  against  an  officer  who,  before  316. 

the  title  of  the  first  mortgagee  becomes  6.  Gibson  f.  Boyd,  i  Kerr  N.  B.  150; 
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he  may  sue  the  stranger  in  like  manner.*  The  title  of  the  pledgee 
is  good  against  all  the  world,  and,  before  tender  and  payment,  even 
as  against  the  pledgor  for  a  conversion  with  respect  to  the 
property.* 

g.  Trustees. — Trustees  having  a  title  to  chattels  with  an  im- 
mediate right  of  possession  can  sue  in  trover  for  the  chattels,  al- 
though they  may  never  have  taken  actual  possession,  but  have 
allowed  the  goods  to  remain  in  the  possession  of  their  cestui  que 
trust,  and  although  the  title  may  be  liable.to  be  defeated  by  the  claim 
of  some  third  person.  Yet  the  wrongdoer  cannot  set  up  the  title 
of  that  third  person  as  a  defense  to  an  action  against  him  for  the 
recovery  of  the  goods.*  An  action  for  the  conversion  of  trust 
property  should  be  brought  in  the  name  of  the  trustee.^ 

A.  Finders  of  Lost  Property. — A  finder  of  a  lost  article, 

though  he  does  not  by  such  finding  acquire  an  absolute  property 
or  ownership,  acquires  such  a  property  as  will  enable  him  to  keep 
it  against  all  but  the  rightful  owner,  and  he  may  maintain  trover 
against  a  wrongdoer  converting  it.^     The  defendant  in  such  an 

Treadwell   v,   Davis,   34  Cal.  601;  94  5.  In  Armorr  v.  Delamirie,   i    Str. 

Am.  Dec.  770.  J04,  it  was  held  that  the  finder  of  a 

1.  Woodruff  V,   H  a  1 8  e  J,  8   Pick,  jewel  might  maintain  trover  for  the 

(Mass.)  333;  19  Am.  Dec.  339;  Gibson  conversion  thereof  bj   a  wrongdoer. 

V,  Boyd,  I   Kerr   N.  B.  150;  Ayers  v.  See  also  McAvoy  v,  Medina,  ix  Alien 

South  Australian  Banking  Co.,  L.  K^  (Mass.)  548. 

3  P.  C.  548;  Noles  v.  Marabie,  50  Ala.  In  Bridges  v,  Hawksworth,  7  Eng. 

366;  Bromwell  v.   Hawkins,  4   Barb.  L.   &   Eq.   434,  the   plaintiff    having 

(N.  Y.)  491;  Sonthworth  v.  Sebring,  2  picked  up  from  the  floor  of  the  shop 

Hill  (S.  Car.)  587.  of  the  defendant  a  parcel  containing 

The  pledgee  may,  after  making  de-  banknotes,  handed  them  over  to  the 

mand,  maintain  trover  against  an  ex-  defendant  for   safe-keeping  until  the 

press  company  for  goods  stolen  from  owner  should  claim  them.     After  a 

him  and  delivered  to  the  company  for  lapse  of  three  years,  no  one  appearing 

transportation.     U.  S.  Express  Co.  v,  to  claim  the  money,  the  plaintiff  re- 

Meints,  72  111.  293.  quested  the  defendant  to  return  it.     It 

S.  Taylor  v.  Turner,  87  111.  396;  was  held  upon  the  defendant's  refusal 
Baldwin  v,  Bradley,  69  111.  33 ;  Benja-  that  the  plaintiff  could  maintain  trover 
min  V.  Stremple,  13  111.  467 ;  Black  v,  for  its  conversion. 
Bogert,  65  N.  Y.  5oi ;  Hays  v.  Rid-  In  Tatum  v,  Sharpless,6  Phila.  (Pa.) 
die,  I  Sandf.  (N.  Y.)  248;  Coleman  v,  18,  a  conductor  of  a  street  car  who 
Shelton,  3  McCord  Eq.  (S.  Car.)  136;  found  a  pocketbook  in  his  car  was 
Hurst  V,  Coley,  15  Fed.  Rep.  645;  held  entitled  to  keep  it  against  everyone 
Adams  v.  O'Connor,  100  Mass.  5x5;  i  save  the  real  owner.  And  consequent- 
Am.  Rep.  137;  Ullman  v,  Barnard,  7  \j  the  railroad  company  was  not  en- 
Gray  (Mass.)  554;  Pomeroy  v.  Smith,  titled  to  its  possession.  See  also  Rex 
17  Pick.  (Mass.)  85;  Treadwell  v.  t;.  Wynne,  i  Leach  460 ;  Rex  v.  Seers, 
Davis,  34  Cal.  601 ;  94  Am.  Dec.  770;  note  to  Rex  v,  Wynne,  i  Leach  C.  C. 
Pickard  v.  Sears,  6  Ad.  &  El.  475 ;  33  460 ;  Cartwright  v.  Green,  8  Ves.  409 ; 
E.  C.  L.  115;  Freeman  v.  Cooke,  3  Rex  t^.  Pope,  6  C.  &  P.  346;  35  E.  C 
Exch.  654;  18  L.  }.  114;  Anonymous,  L.  433;  State  v.  Weston,  9  Conn.  537; 
13  Md.  564.  35  Am.  Dec.  46. 

8.  Barker  v.  Furlong  (1891),  3  Ch.  In   Mathews   v,    Harsell,    i    E.    D. 

173;  Coleson  v.  Blanton,  3  Havw.  Smith   (N.  Y.)  393,  the  plaintiff,   a 

(Tenn.)    1^3;    Thompson  v.  Ford,  7  servant,  found  certain   TVxaj  notes  in 

Ired.  (N.  Car.)  418.  the  house  of  her  employer,  who  as- 

4.  Richardson  V.  Means,  33  Mo.  495;  sumed  their  custody  for  her  benefit 

Myers  v.  Hale,  17  Mo.  App.  204.  and  intrusted  them  to  the  defendant  for 
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action  can  never  set  up  as  a  defense  the  weakness  of  the  plaintiff*s 
title,^  unless  he  shows  that  he  has  at  first  come  into  the  rightful 
possession  of  the  chattels,  as  in  case  of  a  seizure  by  a  sheriff,  or 
where  goods  have  been  placed  in  the  hands  of  a  bailee,*  and  then 
only  when  such  third  person  has  made  a  demand  upon  the  defend- 
ant for  the  goods.*  The  rule,  however,  does  not  apply  to  the 
finder  of  a  lost  chose  in  action,  for  example,  a  promissory  note.^ 

i.  Bankrupts  —  As  to  After- Acquired  Property, — The 

title  of  a  bankrupt  to  after-acquired  property,  while  liable  to  be 
defeated  by  the  intervention  of  the  trustee  or  assignee  in  bank- 
ruptcy, is,  until  that  event  occurs,  sufficient  to  maintain  trover, 
trespass,  or  replevin,  for  any  unauthorized  taking  or  assumption 
of  dominion  over  his  property.*  And  this  conditional  right  of 
property  passes  to  the  administrator  of  the  bankrupt.® 

2.  Absolute  and  Special  Property  Compared. — One  has  absolute 
property  in  a  chattel,  where  not  only  the  possession,  actual  or 
constructive,  but  the  exclusive  right  to  enjoy  it,  is  vested  in  the  so- 
called  absolute  owner ; — a  possession  and  a  right  so  absolute  and 
exclusive  as  to  be  paramount  to  the  claims  of  all  others  and  such 
as  can  only  be  djefeated  by  some  act  or  default  of  his  own.'  The 
person  in  whom  the  general  property  in  a  personal  chattel  is,  may 
maintain  an  action  of  trover  for  the  conversion  thereof,  although 
he  may  never  have  been  in  actual  possession  ;  because  the  general 
property,  in  the  case  of  a  personal  chattel,  draws  to  it  a  possession, 
in  construction  of  law,  and  such  possession  is,  by  reason  of  the 
transitory  nature  of  a  personal  chattel,  sufficient  to  found  this 
action  upon.* 

the  purpose  of  ascertaining  their  value,  Y.)  670;  Brandon  v,  HuntsviUe  Bank, 
apprising  him  that  he  was  acting  for  x  Stew.  (Ala.)  320;  28  Am.  Dec.  4S. 
the  servant  and  held  the  notes  for  her.  6.  In  Webb  v.  Fox,  7  T.  R.  391,  the 
The  defendant  sold  them  and  appropri-  defendant  in  an  action  of  trover  pleaded 
ated  them  to  his  own  use.  It  was  held  the  bankruptcy  of  the  plaintiff  and  a 
that  he  was  liable  for  their  value  and  subsequent  transfer  to  the  assignee  of 
interest  from  the  time  of  their  sale  all  the  interest  in  the  goods  in  suit,  and 
by  him.  See  also  M'Loughlin  v,  the  plaintiff  replied,  that  subsequentlj 
Waite,  9C0W.  (N.  Y.)67o;  Pinkham  T\  after  the  bankruptcy  he  became  law- 
Gear,  3  N.  H.  484;  Poole  V,  Symonds,  fully  possessed  of  the  goods  and  con- 

I  N.  H.  280;  8  Am.  Dec.  71;  Magee  v.  tinued  so  possessed  down  to  the  time 
Scott,  9  Cush.  (Mass.)  148;  55  Am.  of  suit  brought.  It  was  held  that  the 
Dec.  49;  Clark  v.  Malony,  3  Harr.  replication  was  a  good  answer  to  the 
(Del.)  68.  plea  and  sustained  the  declaration.  See 

1.  In    Harker    v.    Dement,    9    Gill  also  Herbert  v.  Saycr,  5  Q:,B.  965;48 

(Md.)  7;  52  Am.  Dec.  670,  it  was  held  E.  C.  L.  965;  Matson  v\  Cook,  4  Bing. 

that  the  defendant  in  trover  could  not  N.  Cas.  392;  33  £.  C.  L.  388;  Newham 

be   permitted  to   prove  that  the  title  v.  Stevenson,  10  C.  B.  7x3 ;  70  £.  C  L. 

was  not  in  the  plaintiff  but  was,  at  the  713 ;    Tuson    v.    Chambers,   9   M.  & 

time  of  the  conversion,  outstanding  in  a  W.  460. 
third  party.  See  also  Duncan  v.  Spear,        6.  Giles  v.  Glover,  6  Bligh  293;  Wil- 

II  Wend.  (N.  Y.)  54.  braham  v.  Snow,  a  Saund.  47. 

S.  Hostler  v.  Skull,  i  Am.  Dec.  589,  7.  See  opinion  of  Lawrence,  L  in 

note.  Webb  v.  Fox,  7  T.  R.  395 ;  a  Bl.  Com. 

8.  Sheridan  v.  New  Quay  Co.,  4  C.  389;  i  Chit.  PI.  (16  Am.  ed.)  167. 

B.  N.  S.  618;  93  E.  C.  L.  616.  8.  Bacon's  Abr.,  '«Trover"  (C)  214; 

4.  M'Loughlin  r.  Waite,  9  Cow.  (N.  Hudson  v.  Hudson,  2  Buls.  268;  Gordon 
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Special  property,  in  this  connection,*  may  be  either  a  qualified 
right  or  interest  in  the  thing  itself,  or  one  annexed  to  or  connected 
with  it,  such  as  that  of  a  carrier,  factor,  or  bailee  ;  or,  on  the  other 
hand,  it  may  be  that  of  a  mere  gratuitous  loanee  or  simple  custo- 
dian of  the  property.*  When  a  special  owner  has  ^,jus  in  re  or  a 
JUS  ad  renty  his  interest  in  the  chattel  is  not  necessarily  subserv- 
ient  to  the  claims  of  the  general  owner,  but  an  action  of  trover 
may  be  maintained  as  readily  against  such  general  or  absolute 
owner  as  against  a  stranger,  when  the  rights  of  the  special  owner 
are  infringed.'  The  special  property  in  a  gratuitous  loanee  or 
naked  depository  is,  more  accurately,  only  a  "possessory  interest,"* 

V.  Harper,  7  T.  R.  la;  2  Saund.  47,  A.;  founded  on  a   mere    possession  held 

Fowler  v.  Down,  i  B.&  P.  44;  Ayerr.  subject  to  the  claims  of  the  absolute 

Bartiett,  9 Pick.  (Mass.)  156;  Foster  V.  owner;    the  second    is,  a  temporary 

Gorton,  5  Pick.  (Mass.)  185 ;  Van  Brunt  property  without  possession,  only  one 

V,  Schenck,  per  Van  Ness,  }.,  11  Johns,  instance  of  which  I  have  seen  recorded 

(N.  Y.)  377;  Smith  v,  James,  7  Cow.  in   the    books.     Roberts   v.   VfysAX^  2 

(N.  Y.)  329;  Duncan  v.  Spear,  11  Wend.  Taunt.  268."   This  was  a  case  of  trover 

(N.   Y.)   54;    Bird  v.  Clark,   3   Day  for  the  recovery  of  the  value  of  an  ab- 

(Conn.)  272;  3  Am.  Dec.  269;  Buckley  stract  of  title  to  which  the  plaintiff 

V.  Dolbeare,  7  Conn.  232.  had  a  temporary  right,  and  which  was 

Where  one  has  raked  manure  scat-  delivered  by  the  plaintiff  to  the  de- 
tered  in  a  public  street  into  heaps  fendant  for  certain  purposes;  after 
preparatory  to  its  removal,  he  may  their  accomplishment  and  during  the 
maintain  trover  against  one  who,  continuance  of  the  plaintiff's  tempo- 
twenty-four  hours  after  it  is  gathered,  i-ary  right,  upon  a  demand  for  its  re- 
carts  it  off.  Haslem  v.  Lockwood,  37  turn,  the  defendant  refused  to  comply, 
Conn.  500 ;  9  Am.  Rep.  350.  and  detained  the  abstract.    The  plain- 

If  a  testator  has  bequeathed  specific  tiff  recovered  in  trover, 

goods,    the  legatee  may  maintain  an  S.  See  Story  on  Bailments,  par.  93. 

action  of  trover  for  the  conversion  8.  A  person  who  has  a  temporary 

thereof  by  a  stranger,   although  they  property  in  goods,  delivering  them  to 

have  not  been  delivered  to  him  by  the  the  general  owner  for  special  purposes, 

executor,  because  a  general   property  may,  after  the  accomplishment  of  that 

in  the  goods  was  vested  in  him  imme-  purpose,  upon  demand  and  refusal  to 

diately  upon  the  death  of  the  testator,  deliver,    maintain     trover    for    them. 

Bacon  Abr., "  Trover  "  642.  Roberts  v.  Wyatt,  2  Taunt.  268;  O'Con- 

In  Pope  V.  Tucker,  23  Ga.  484,  it  was  nell  v.  Maxwell,  3  Blackf.  (Ind.)  419; 
decided  that  since  a  husband  has  an  Jones  t;.  McNeil,  2  Bailey  (S.  Car.)  46)3. 
absolute  right  to  the  wife's  chattel,  per-  A  party  having  a  general  interest  is 
sonally  in  possession,  he  might  main-  allowed  to  recover  in  trover  against 
tain  trover  for  an  injury  committed  the  general  owner,  but  only  to  the  ex- 
while  they  were  in  her  actual  custody,  tent  of  such  special  interest ;  though 

A   plaintiff,   in  ejectment,  after  the  as  against  a   mere  wrongdoer,  the 

title  to  the  land  had  been  determined  whole  value  of  the  converted  property 

in  his  favor,  may  maintain  an  action  of  may  be  recovered,  the  special  owner 

trover  for  logs  cut  by  the  defendant  being  accountable  over  to  the  general 

from  standing  timber  and  moved  from  owner.     See  infra^  this  title,  Measure 

the  land  during  the  pendency  of  the  of  Damages, 

suit,  and  while  in  possession  of  the  land  4.  The  term  special  property  is  often 

under  a  bona  fide  claim  of  title  adverse  used  in  a  very  qualified  sense,  exclud- 

to  the  plaintiff.     Wilson  v,   Hoffman,  ing  every  notion  of  interest;   thus,  a 

93  Mich.  72.  mere  depository  has  what  is  more  accu- 

1.  In  Turley  v.  Tucker,  6  Mo.  583,  rately  called  a  •*  possessory  interest." 

Napton,  J.,  says:  **The  special  prop-  He  cannot  be  said  to  have  any  special 

erty  spoken  of  by  the  books  as  suf-  property  in  the  goods.     He  has  no  jus 

ficient  to  maintain  the  action  of  trover  in  re.     He  has  only  their  rightful  cus- 

is  of  two  kinds,  and  of  two  kinds  only  ;  tody  and  possession,  which  is  enough 

the    first  is,  the    property   which    is  to  support  an  action  of  trover  against 
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but,  as  such,  will  prevail  against  all  without  claim  of  title.^  Where 
only  a  special  property  exists,  there  must  be  evidence  of  actual 
possession.*  Both  the  person  in  whom  the  general  property  in 
the  goods  is,  and  the  person  in  whom  the  special  property  there- 
in is,  may  maintain  an  action  of  trover  for  the  conversion  thereof, 
but  a  recovery  by  one  is  a  bar  to  a  recovery  by  the  other.*  The 
absolute  and  special  property  cannot  exist  as  distinct  rights  in  the 
same  person.* 

3.  Trover  and  Trespass  Compared. — Trover  and  trespass  are  to  this 
extent  concurrent  remedies ;  wherever  trespass  for  the  unlawful 
taking  and  conversion  of  personal  property  will  lie,  trover  also 
may  be  maintained.^   The  converse  of  this  proposition,  however, 

a  -wrongdoer.  2  Black.  Com.  452 ;  Story  panied  with  possession  in  order  to  sup- 
on  Bailments  (9th  ed.)*  par.  93;  infra^  port  trover.  A  factor,  for  instance,  to 
this  title,  Who  May  Maintain  Trover,  whom  goods  have  been  consigned  and 

The  possession  of  chattels,  however,  who  has  never  received  them,  mav, 
may  be  looked  upon  as  presumptive  nevertheless,  maintain  trover  for  their 
evtaence  of  property  and  it  becomes  a  conversion.  Fowler  v.  Down,  i  B.  &  P. 
conclusive  presumption  against  a  44;2  Saund.  47  D.;  Stirling  v.  Vaughan, 
stranger.  "  In  a  certain  sense  one  al-  x  i  East  626;  Smith  v,  James,  7  Cow. 
ways  shows  a  right  of  property  when  (N.  Y.)  329;  Everett  v.  Saltus,  15 
he  shows  that  he  has  gained  an  appar-  Wend.  (N.  Y.)  474. 
ently  rightful  possession;  such  a  pos-  This  apparent  inconsistency  mar 
session  is  evidence  of  property  and  perhaps  be  reconciled  on  the  ground 
whoever,  by  force  or  fraud,  intercepts  it  that  the  possession  of  the  carrier  is  the 
without  being  able  to  show  any  right  possession  of  the  factor;  the  carrier  be- 
in  himself  is  liable  to  this  action  (tro-  ing  the  servant  of  the  factor  for  the 
ver).  Indeed,  the  possession  gained  is  purpose  of  transportation.  Bull  N.  P. 
not  only  evidence  of  right  against  such  36 ;  Dutton  v,  Solomonson,  3  B.  &  P. 
a  person,  but  it  is  conclusive  evidence,  584 ;  Dawes  v.  Peck,  8  T.  R.  330;  Chitt. 
unless  he  is  able  in  some  manner  to  so  on  Contr.  (11  Am.  ed.)  3i6;^tory  on 
connect  himself  with  the  right  of  the  Contracts  (5th  ed.)  436^-509;  Carriers 
real  owner  as  to  be  actually  able  to  of  Goods,  vol.  2,  p.  902. 
defend  such  owner's  interest.  Cooley  8.  Bacon  A br.,  "Trover"  648;  Car- 
on  Torts  521.  riers  op  Goods,  vol.  2,  p.  903. 

And  indeed  it  seems  that  there  may  4.  O'Conneli  v.  Maxwell,  3  Blacki. 

be  possession  without  even  this  transi-  (Ind.)  419. 

tory  interest  and    a  fortiori^  without  0.  Wherever  trespass    for  taking 

property  special  or  general ;  a  servant,  goods  will  lie,  that  is,  when  thejr  are 

for  instance,  in  possession  of  his  mas-  taken  wrongfully,  trover  also  will  lie, 

ter*s  goods,  cannot  bring  trover  for  their  for  one  may  qualify  but  not  increase  a 

conversion ;  the  possession  of  the  serv-  tort.    Cro.  Eliz.  824;  Bishop  r.  Mon- 

ant  being  in  the  eye  of  the  law  regarded  tague,  Cro.  Tac.  50 ;  Raym.  472;  Putt  v. 

as  the  possession  of  the  master.    Le-  Rawsterne,  Bou.  31. 

high  Co.  V,  Field, 8  W.  &  S.  (Pa.)  232;  "It  may  be  laid  down  as  a  general 

Farmers'  Bank  v,  McKee,  2   Pa.  St.  proposition  that  where  trespass  off  A9«i> 

318;  Tuthill  V,  Wheeler,  6  Barb.  (N.  asportatis  lies,  trover  also  will  lie."    i 

Y.)  362.  Arch.  Pr.  451;  Haines  7'. Briggs, 9 Ark. 

1.  See  supra,,    this  title.   Who  May  46;    Pierce    v,    Benjamin,    14   Pick. 

Maintain  Trover — In  General,  (Mass.)  356;  25  Am.  Dec.  396;  Wad- 

8.  Coxe  V,  Harden,  4  East  211;  Den-  leigh  f. Janvrin,  41  N.  H.  503;  Woods  r. 

nie  V.   Harris,   9    Pick.  (Mass.)  364;  Banks,  14N.  H.ioi;  Drew  v.  Spaulding, 

Hotchkiss  t^.  McVickar,  12  Johns.  (N.  45    N.   H.    472;   Meade  v.  Smith,  16 

Y.)  407;  Sheldon  v.  Soper,  14  Johns.  Conn.  345;  Glenn  v.  Garrison,  17  N. 

(N.  Y.)  452.  J.  L.  I.   And  sec  Farrant  v.  Thompson. 

It  seems  that  there  is  an  exception  to  ^  B.  &  Aid.  826 ;  Woodruff  v.  Halser,  S 

the  rule  that  in  the  case  of  a  special  rick.  (Mass.)  333;  19  Am.  Dec.  329; 

property,   it   must  have   been  accom-  Lyford    v.    Putnam,   35   N.    H.   563; 
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does  not  hold  good,'  for,  to  use  the  quaint  language  of  Saunder's 
Reports,  "  One  mdiy  qualify  hut  not  increase  a  tort."*  It  will 
readily  be  seen  that,  though  every  tortious  taking  of  personal 
chattels  is  itself  a  conversion,'  every  act  of  conversion  is  not  a 
tortious  taking  for  which  trespass  will  lie  ;  ^  for  in  trover  the  tak- 
ing, or  original  acquisition  of  possession,  is,  by  the  fictitious  form 
of  the  action,  assumed  to  have  been  lawful.  ^ 

The  gist  of  the  action  of  trespass  is  wrong  to  the  possession,^ 
actual  or  constructive  ;  '  the  gist  of  the  action  of  trover,  wrong 
to  property  by  illegal  assumption  of  ownership,  or  some  act  of 
appropriation  inconsistent  with  the  rights  of  the  owner.®  Hence, 
anciently  it  was  said  that  ''  In  trover  the  plaintiff  sues  in  respect 
of  his  property,  while  in  trespass  he  sues  in  respect  of  his  posses- 
sion.'' ^  It  was  owing  to  this  distinction  that  a  title  acquired  by 
relation  was  deemed  suflficient  to  support  the  action  of  trover,*^ 

Forbes  v.  Marsh,  i  c  Conn.  38 s  ;  O'Ncall  6.  Says  Lord  Kenyon,  C.  J.,  in  Ward 

J.,  in  Jones  v.  NIcNeil,  2   Bailey   (S.  r.  Macauley,  4  T.  K.  487 :  "The  dis- 

Car.)  466.  tinction  between  trespass  and   trover 

1.  But  the  converse  of  this  proposition  was  well  settled ;  the  former  is  founded 

does  not  hold,  for  trover  may  often  be  on  possession,  the  latter  on  property, 

brought   where    trespass    cannot ;    as,  Here,  in  the  case  under  consideration, 

where  goods  are  lent  or  delivered  to  an-  the  plaintiff  had  no  possession ;   his 

other  to  keep,  and  he  refuses  to  return  remedy  was  by  an   action   of  trover 

them  on  demand,  trespass  does  not  lie,  founded  on  his  property  in  the  goods." 

but  the  proper  remedy  is  trover.  Sir  T.  Smith  r.  Milles,  i  T.  R.  475 ;  Balme  v, 

Ray  m.  472 ;  a  Vent.  170.    So,  where  the  Hutton,  9  Bing.  471;  23  E.G.  L.  338; 

taking  is  lawful,  or,  at  least,  excusable.  Holmes  v.  Doane,  3  Gray  (Mass.)  328. 

trespass  cannot  be  supported,  but  the  7.  In  Smith  v.  Milles,  i  T.  R.  475, 

owner  niay   bring  trover.    Cooper  v.  Amherst,  ].,  in  delivering  the  opinion 

Chitty,  I    Burr.   20;  2    Saund.  47  K.;  of  the  court,  said:  "To  entitle  a  man 

Smith  V,  Milles,  i  T.  R.  475;  Wyatt  v,  to  bring  trespass,  he  must,  at  the  time 

Blades,  3  Camp.  396.  when  the  act  was  done  which  consti- 

Trespass  will  not  lie  by  the  assignees  tutes  trespass,  either  have  an  actual 

of  a  bankrupt  aeainst  a  sheriff  for  tak-  possession  in  the  thing  which  is  the 

ing  the.  goods  ot  a  bankrupt  in  execu-  object  of  the  trespass,  or  he  must  have 

tion,  after  an  act  of  bankruptcy,  and  a  constructive  possession  in  respect  of 

before  the  issuing  of  the  commission;  the  right  actually  vested  in  him.'' 

notwithstanding  he  sells  them  after  the  If  the  owner  of  a  chattel  which  is  in 

issuing  of  the  commission,  and  after  a  York,  gives  it  to  ].  S.who  is  in  London, 

provisional  assignment  and  notice  from  and  it  is  taken  or  injured  by  a  stranger, 

the  provisional    assignee    not  to  sell.  J.  S.  may  maintain  trespass.     Bacon's 

Smith  V,  Milles,  i  T.  R.  475.  Abr.,*«  Trespass  "C.  Holmes  v.  Doane, 

a.  2  Saund.  Rep.  47  K.  3  Gray  (Mass.)  328;  Woodruff  v.  Hal- 

S.  Pierce    v.  Benjamin,  14  Pick,  sey,  8  Pick.  (Mass.)  333;  19  Am.   Dec. 

(  Mass.)  356;  25  Am.  Dec.  396;  Farring-  329;    Burrows   v.  Stoddard,  3   Conn, 

ton  V,  Payne,  15  Johns.  (N.  Y.)  431.  160;  Clark  v.  Skinner,  20  Johns.  (N. 

4.  Supra,  this  t\t\^iTrover  and  Tres-  Y.)  469;  11  Am.  Dec.  302. 

^ass  Compared,  8.  Cooper  v,  Chitty,   i    Burr.  20; 

5.  Lord  Mansfield  in  Cooper  v.  Hunt  t/.  Holton,  13  Pick.  (Mass.)  216; 
Chitty,  I  Burr.  20,  says,  regarding  the  Foster  v.  Gorton,  q  Pick.  (Mass.)  185. 
nature  of  the  action  of  trover :  ^  In  9.  Patterson,  T.,  in  Balme  v,  Hutton, 
form,  it  is  a  fiction;  in  substance,  a  9  Bing.  471;  23  E.  C.  L.  338. 
remedy  to  recover  the  value  of  per-  10.  Thus,  an  administrator  or  executor, 
aooal  chattels  wrongfully  converted  by  may  maintain  troverfor  the  conversion 
another  to  his  own  use.  The  form  of  the  goods  of  the  decedent,  comm it- 
supposes  the  defendant  may  have  come  ted  after  the  death  of  the  decedent, 
1  a  w  f  u  1 1  y  by  the  possession  of  the  but  before  the  grant  of  adminstration 
goods."  or  the  probate  of  the  will.    Y.  B.  36  H. 
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though  not  that  of  trespass.*  The  more  modem  authorities, 
however,  hold  that  a  title  which  relates  back  suffices  to  maintain 
either  trespass  or  trover  subject  to  the  qualification  that,  if  the 
act  of  the  defendant  was  lawful  at  the  time  it  was  done,  trover 
only  can  be  maintained.^  **  The  only  distinction,*'  says  a  learned 
judge,  "  between  trover  and  trespass  de  bonis  asportatis  appears 
to  be,  that  the  one  is  founded  on  mere  possession,  while  the  other 
•rests  on  right  as  evidenced  by  possession.*'  *  In  trespass,  no  proof 
of  right  of  action  in  a  third  person  will  defeat  the  plaintiff 's  right 
of  action,  unless  the  defendant  connects  himself  with  the  title 
so  set  up  in  such  manner  as  to  justify  his  apparent  wrong.* 

In  trover,  the  plaintiff's  right  of  recovery  may  ht  annihilated 
by  evidence  on  the  part  of  the  defendant,  merely  showing  the 
title  to  be  in  a  stranger ;  ^  though  it  seems  that  if  the  plaintiff 
was  in  possession  of  the  property  at  the  time  of  the  alleged  wrong- 

8  fo.  6;  Roelle's  Abr.  tit.,  "  Trespass "  8.  Hare,  J.,  in  Armory  v.  Delamirie, 
(T),  pi.  2  Fitz.  Abr.  tit.,  "Adm.,**  pi.  2  ;  Smith  L,  Cas.  (8th  ed.)  691. 
Com.  Dig.,tit.,'*  Administration."  See  4.  In  Kissam  v,  Roberts,  6  Bos w.  (N. 
also  Administrators;  Clerk  &  Lindsell  Y.)  153,  Hoffman,  J.,  says:  **  If  it  were 
on  Torts,  p.  188;  Carlisle  v.  Garland,  9  held  that  in  an  action  of  trover  for  the 
CI.  &  Fin.  189.  wrongful  conversion  of  goods,  the  de- 
So  the  assignee  of  a  bankrupt  may  fendant  might  show  property  in  a  third 
sue  for  an  injury  committed  after  the  person',  it  would  by  no  means  follow 
act  of  bankruptcy  but  before  the  issu-  that  such  a  defense  was  admissible  in 
ing  of  the  commission.  Balme  v.  Hut-  trespass  for  the  wrongful  taking.  An  ac- 
ton, 9  Bing.  471;  23  E.  C.  L.  338;  tion  of  trover  is  consistent  with  the  idea 
Cooper  v.  Chitty,  i  Burr,  ao;  Lazarus  that  the  goods  came  into  the  possession 
V,  Waithman,  5  Moore  313;  Bailey  v,  of  the  defendant  without  wrong  and 
Bunning,  i  Lev.  173;  Price  v.  H^lyar,  that  the  only  wrong  on  his  part  may  be 
4  Bing.  597 ;  15  E.  C.  L.  87;  i  Mo.  &  that  he  has  converted  them  to  his  own 
P.  541;  Potter  i;.  Starkie,  4  M.  &  S.  use.  If,  in  such  case,  it  were  held  that 
260.  the  owner  of  the  goods  could  alone  re- 

1.  For  example,  a  writ  commands  a  cover  their  value  as  damages,  still  it 
sheriff  to  take  the  goods  of  A.  He  would  be  true  that  for  a  wrongful  tak- 
takes  eoods  which  had  been  the  prop-  ing  from  the  lawful  possession  of  an- 
erty  of  A,  and  are  still  in  his  posses-  other,  it  is  no  defense  that  a  third  party 
sion,  though  in  point  of  law  they  have  owns  the  goods,  unless  the  defendant 
ceased  to  be  his  property,  if  certain  also  shows  that  he  took  them  by  au* 
contingent  events  happen.  The  sheriff,  thority  of  the  owner,  or  by  virtue  of 
in  this  case,  is  not  liable  to  be  sued  in  process  under  which  he  had  a  right  to 
trespass  by  the  person  who,  by  the  take  the  goods  from  the  owner.  It  would 
happening  of  subsequent  events,  turns  be  dealing  with  great  and  unreasonable 
out  to  have  had  in  law  the  property  of  indulgence  with  a  tort-feasor  if,  when 
the  goods  at  the  time  of  the  seizure,  sued  for  illegally,  forcibly,  and  wrong- 
If  he  takes  the  proceeds,  he  is  liable  in  fully  taking  the  goods  from  the  law^l 
trover  to  render  the  value  of  the  goods  possession  of  another,  the  plea  that 
to  the  person  whose  property  they  some  stranger  was  in  fact  the  owner  of 
turn  out  to  be.  the  goods  were  held   a  justification." 

2.  The  rule  that  a  man  could  not  be  Demick  v.  Chapman,  11  Johns.  (N.  Y.) 
made  a  trespasser  by  relation,  was  ex-  132 ;  Cook  v»  Howard,  13  Johns.  (N. 
plained  by  Creswell,  J.,  to  apply  where  Y.)  276;  Aikin  t.'.  Buck,  i  Wend.  (N. 
the  act  complained  of  was  lawful  at  Y.)  466.  See  opinion  of  Chancellor  in 
the  time.  The  reason  for  such  a  rule  Miller  v.  Adsit,  16  Wend.  (N.  Y.)  332- 
is,  that  in  trespass  the  damages  are  un-  6.  Leake  v.  Loveday,  4  M.  &  G.972; 
limited ;  in  trover  they  are  limited  to  43  E.  C.  L.  972  ;  Coffin  v.  Anderson,  4 
the  value  of  the  property.  See  Tharpe  Blackf.  (Ind.)  395;  Swope  v.  Paul  4 
V,  Stallwood,  5  M.  &  G.  760.  Ind.  App.  463;  Gerard  7*.  Jones,  7S  Ind. 
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ful  taking,  the  defendant  must  establish  such  connection  with,  or 
right  under,  such  title  as  to  authorize  his  act.^ 

IV.  SlTBJECTS  OF  CiONVSBaiON — 1.  In  General. — Trover  may  be 
brought  for  the  recovery  of  damages  for  the  conversion  of  every 
species  of  personal  property  which  has  value.*     Chattels,  which 

by  statute  or  the  common  law  it  is  unlawful  to  possess,  such,  for 

378;  Ford  T'.  Griffin,  100  Ind.  85;  Eu-  2.  7  Lawson's  Rights,  Rem.  &  Pr., 

reka    Iron   Works    v,   Bresnahan,  66  p.  5674;  Cooley  on  Torts  447;  6  Wait's 

Mich.  493;    Ribble   v,   Lawrence,   51  Actions  &  Defenses,  p.  155. 

Mich.  569;  Jones  v,  Rahillj,  16  Minn.  Trover  lies  for  wild  geese  which  have 

320;    Kenney   x\  Goergen,   36  Minn,  been  tamed,  but  which,  without  having 

190;  Johnson  v,  Oswald,  38  Minn.  550;  regained    their    natural    liberty,   have 

8  Am.  St.  Rep.  698;  Brevoort  r.  Bre-  strayed    away.      Amory  v.    Flyn,    10 

voort,  40  N.  Y.  Super.  Ct.  2ii;  Fenla-  Johns.  (N.  Y.)  102;  6  Am.   Dec.  316. 

son  7'.  Rackliff,  50   Me.  362 ;  O'Con-  So  also  for  domestic  fowls   that  have 

nell  7'.  Kilpatrick,  64  Md.  122;  Scher-  wandered  into  a  neighbor's  flock,  and 

m  e  r  h  o  r  n  v.  Van  Volkenburgh,   11  he  refuses  to  turn  them  at  large  to  be 

Johns.   (N.  Y.)  529;  Demick  7'.  Chap-  identified.     Leonard  i'.  Belknap,  47  Vt. 

man,  it   Johns  (N.  Y.)  132;  Kennedy  603. 

ir.  Strong,  14  Johns.  (N.  Y.)  128;  Cook  InCummings  v.  Perham,  i  Met. 
V.  Howard,  13  Johns.  (N.  Y.)  276;  (Mass.)  555,  it  was  held  that  trover 
Rottan  V,  Fletcher,  15  Johns.  (N.  Y.)  lay  for  a  dog,  which,  by  statute,  the  de- 
307;  Aikin  t;.  Buck,  i  Wend.  (N.  Y.)  fendant  had  a  right  to  kill  because  it 
466;  Davis  XK  Hoppock,  6  Duer  (N.  had  no  collar  on,  but  which  he  con- 
Y.)  254;  Griffin  7^  Long  Island  R.  Co.,  verted  to  his  own  use.  See  Binstead 
loi  N.  Y.  348;  Sheldon  v.  Soper,  14  7*.  Buck,  i  W.  Bl.  11 17. 
Johns.  (N.  if,;  352;  Clapp  r.  Glidden,  Trover  may  be  maintained  upon  the 
39  Me.  448.  refusal  to  deliver  a  letter.  Teal  v. 
1.  Jeffries  7'.  Great  Western  R.  Co.,  Felton,  12  How.  (U.  S.)  284;  for  a 
5  E.  h.  B.  802;  85  E.C.  L.  802;  Wheel-  whale  which  has  been  killed  and  an- 
er  V.  Lawson,  103  N.  Y.  40;  Earl  v.  chored  with  marks  of  appropriation, 
Camp,  16  Wend.  (N.  Y.)  562;  Hurat  Taber  v.  Jenny,  Sprague  (U.  S.)  315; 
V.  Cook,  19  Wend.  (N.  Y.)  463;  Dun-  for  a  cow  wrongfully  impounded, 
can  f.  Spear,  11  Wend.  (N.  Y.;  54;  Drew  7;.  Spaulding,  45  N.  H.  472;  for 
Eureka  Iron  Works  v.  Bresnahan,  66  the  recovery  of  copies  of  a  creditor's 
Mich.  494;  Brotherton  7'.  Goldman,  90  accounts,  if  the  creditor  obtains  posses- 
Mich.  340;  Harker  v.  Dement,  9  Gill,  sion  thereof  and  refuses  to  deliver  them 
(Md.)  7;  52  Am.  Dec.  670.  "The  de-  to  the  debtor,  Fullan  v,  Cummings, 
fendant,'*  says  the  court  in  Harker  7'.  16  Vt.  698. 

Dement,  '*  having  failed    to    connect  Oysters. — It  has  been  held  that  trover 

himself  with    the    estate  of  Richard  cannot   be  maintained  for  taking  and 

Dement,  occupied   the  position  of  a  converting  oysters  planted  in  a  public 

mere  tort-feasor,  who  had  invaded  the  river  where  oysters  usually  are  found, 

possession  of  the  plaintiff  without  au-  although  no  oysters  were  to  be  found 

thority,  and  under  such  circumstances,  where  they  were  planted  at  the  time  of 

it  is  very  clear  that  he  could  not  be  the  planting.     Shepard  v.  Leverson,  2 

permitted  to  prove  that  the  title  to  the  N.  J.  L.  369.     And  in  Brinckerhoff  v. 

property  in   dispute  was   not   in   the  Starkins,  xi  Barb.  (N.  Y.)  248,  where 

plaintiff,  but  was  at  the  time  of  con-  the  plaintiff  had  planted  oysters  in  a 

version,  outstanding  in  a  third  party  navigable  stream  opposite  the  defend- 

with  whom  he  had  no  connection  or  ant's  land,  and  the  latter  took  them  and 

privity,  to  defeat  the  action  or  in  miti-  carried   them   away,  it  was   held   that 

gation  of   the   damages.''     Bourne    r.  oysters  being  ferce  naturce,  the  plain- 

Fosbrooke,  18  p.  B.  N.  S.  514;  114  E.  tiff  could  not  maintain  an  action  there- 

C.  L.  515;  Weymouth  v.  Chicago,  etc.,  for  unless  he   had  them  under  his  im- 

R,  Co.,  17  Wis.  567;  84  Am.  Dec.  763;  mediate  control. 

Barwick  v.  Wood,  3  Jones  (N.  Car.)  DereUct  Goods. — Trover  will  not  lie  by 

306;  O'Brien  v,  Hilburn,  22  Tex.  616;  the  owners  of  derelict  goods  to  recover 

Davis  V.  Loftin,  6  Tex.  489;  Carter  x\  the  same  from  the  lirst  finder.  Wyman 

Bennett,  4  Fla.  283.  v.Hurlburt,  i2  0hio8i;40  Am.Dec.461. 
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example,  as  counterfeit  coins,*  instruments  for  counterfeiting,  or 

burglars'  tools,*  cannot  be  made  the  subject  of  this  action. 

2.  Money. — Trover  lies  for  the  conversion  of  money,  when  there 
is  an  obligation  on  the  part  of  the  defendant  to  return  specific  coin 

or  notes  intrusted  to  his  care.^  So  the  action  will  lie  for  money 

1.  Spaldins  v.  Preston,  ai  Vt.  9;  50  shUlings,  to  be  paid  to  the  plaintiff,  but 
Am.  Dec.  &.  See  Cox  v.  Cook,  14  which  the  defendant  converted  to  bis 
Allen  (Mass.)  165.  own  use.     It  is  contended  that  this  is 

2.  Morrill  v,  Goodenow,  65  Me.  178.  a  count  in  trover.     Now  the  action  of 
S.  The  question  whether  money  can,  trover  is  only  maintainable  for  specific 

in  any  case,  be  the  subj^t-matter  of  an  property.    It  will  lie  for  so  many  pieces 

action  of  trover,  is  open  to  many  diffi-  of  gold  and  silver,  and  in  that  case  a 

culties  of  a  technical  nature.    The  ob-  defendant  can  only  redeem  himself  by 

ligation  to  pay  money  to  another  is  tendering  to  the  plaintiff  the  same  spe- 

primarily  within  the  confines  of  the  ac-  cific  pieces.    But  in  this  case  he  clearly 

tion  of  debt,  and  it  seems  to  have  been  might  do  so  by  returning  an  equal  sum 

originally  the  law,  that  there  must  be  of  money.      There  is,  therefore,  not 

some  special  quality  attached  to  coins  merely  a  want  of  certainty  in  the  count, 

in  order  to  make  them  proper  subjects  but  it  states  that  which  is  not  the  sub- 

of  an  action  of  tort.    Thus,  in  Hall  v.  ject  of  an  action  of  trover  at  all.    The 

Dean,  Cro.  Eliz.  841,  it  was  said  that  demurrer  must,  therefore,  be  allowed.** 

the  money  must  be  in  a  bag.    See  Dray-  In  Muskegon  Booming  Co.  v.  Hend- 

cot  v.  Piot,  Cro.  Eliz.  818.     But  in  both  ricks,  89  Mich.   172,  it  was  held  that 

these  cases  the  money  was  '*  out  of  a  where  the  plaintiff  owed  the  defendant 

bag,"  yet  the  plaintiff  was  successful.  $108.86,  and  by  mistake  gave  him  a  draft 

The  test  seems  to  be :  is  there  any  ob-  for  $198.86,  which  was  negotiated  and 

ligation  on  the  part  of  the  defendant  to  afterwards  paid  by  the  plaintiff  before 

deliver  specific  money  to  the  plaintiff,  discovering  the.  error,  that  trover  did 

A  servant  who  receives  a  sum  of  money  not  lie  for  the  recovery  of  the  $90  excess 

for  his  master,  which  he  converts,  is  if-  paid. 

able  in  this  form  of  action,  because  the  The  plaintiffs'  agent,  intending  to  be 
law  imposes  upon  him  the  duty  of  re-  absent  on  the  arrival  of  a  certain  pack- 
turning  the  money  in  specie.  Of  course  age  of  money  belonging  to  the  plaintiffs, 
the  action  is  always  maintainable  where  requested  the  defendant  to  receive  it 
the  defendant  unlawfully  took  the  from  the  express  company,  for  the  pur- 
money  in  dispute  out  of  the  possession  pose  of  safely  keeping  it  until  his  re- 
of  the  plaintiff.  See  generally,  upon  turn,  and  the  defendant  consented.  The 
this  subject,  Kinaston  v.  Moor,  Cro.  money  was  delivered  to  him  on  the 
Car.  89;  Orton  v,  Butler,  5  B.  &  Aid.  written  order  of  the  agent.  It  was 
652;  7  E.  C.  L.  224;  Foster  v.  Green,  7  held  that  the  defendant's  re^sal  to  de- 
ll. &  N.  881.  A  recent  text  writer  liver  the  money  upon  demand  was  a 
makes  the  question  depend  upon  conversion.  Jones  v.  Hunt,  74  Tex.  657. 
whether  the  same  state  of  facts  would  The  plaintiff,  in  an  action  of  eject- 
also  support  a  charge  of  larceny — if  so,  ment  for  the  specific  performance  of  a 
there  is  also  a  conversion.  Clerk  &  contract  for  the  sale  of  lands,  obtained 
Lindsell  on  Torts,  p.  187,  citing  Reg.  a  verdict  in  his  favor  and  paid  the  pur- 
V,  Hassal,  30  L.  J.  M.  C.  175;  Reg.  v.  chase-money  in  gold  into  court,  to  be 
Eden,  12  Cox  512;  Reg.  v,  De  Banks,  taken  by  the  defendant  on  his  filing  his 
13  Q^  B.  Div.  29.  Abbott,  C.  J.,  in  deed.  The  prothonotary  deposited  the 
Orton  V,  Butler,  5  B.  &  Aid.  652  ;  5  E.  money  with  reliable  bankers  to  his  own 
C.  L.  224,  sums  up  the  law  upon  this  credit.  They  employed  the  money  with- 
subject :  *'  The  law  has  provided  certain  out  profit.  The  defendant  filed  his  deed 
specific  forms  of  actions  for  particular  after  the  passage  of  the  legal  tender 
cases  and  it  is  of  importance  that  they  acts,  and  the  prothonotary  offered  to 
should  be  preserved;  we  ought,  there-  pay  him  the  money  in  court  in  legal 
fore,  to  look  with  great  jealousy  upon  tender  which  he  refused,  and  brought 
an  innovation  of  this  sort.  The  pres-  trover  for  the  gold.  It  was  held  that 
ent  count  states,  that  the  defendant  had  he  could  not  recover,  as  the  prothono- 
and  received  to  the  use  of  the  plaintiff,  tary  was  an  involuntary  bailee,  whose 
a  certain  sum  of  money,  to  wit,    ten  duty  it  was  to  take  that  care,  of  a  de* 
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received  by  the  defendant,  and  not  paid  over  as  requested,^  or  for 
money  paid  by  mistake  to  the  wrong  person.*  Where  the  money  can 
be  identified,  as  specie  on  special  deposit,  or  bank  bills  by  proof  of 
denomination,  trover  will  lie.'  So  bank  bills  deposited  in  pledge 
may  be  recovered  in  this  form  of  action ;  and  the  rights  of  the  plain* 
tiff  are  not  prejudiced  by  the  fact  that  the  subject-matter  of  the  ac- 
tion is  money,  or  the  bills  of  the  bank  itself,  but  the  same  principle 
is  to  govern  as  if  the  article  deposited  had  been  a  watch  or  a  jewel.^ 
3.  Symbols  of  Property.  —  Trover    lies  for    promissory  notes.* 

posit  which  prudent  men  usually  exer-  and  that  he  had  refused  to  turn  over 

cise.     Aurentz  v.  Porter,  56  Pa.  St.  115.  the  proceeds  of  the  check  on  demand, 

Trover  does  not  lie  for  money  due  on  it  was  held  that  the  action  was  to  re- 
ft lottery  ticket,  unless  it  has  heen  set  cover  a  deposit,  and  not  for  a  conver- 
apart  in  kind.  Pitit  v.  Bonju,  i  Mo.  64.  sion.     Moore  v.  Craig  (B'kljn   City 

1.  Donohue  v.  Henry,  4  E.  D.  Smith  Ct.),   4  N.  Y.   Supp.  339.     Compare 

(N.  Y.)  162 ;  Worley  z/.  Moore, 97  Ind.  Security  Bank  v,  Fogg,  i^  Mass.  273; 

15.    One  refusing  to  pay  over  money  Borland  t>.  Stokes,   120  Pa.  St   270; 

received  by  him  tor  another,  until   the  Davis  v.  Thompson  (Pa.  1888),  14  Atl. 

payment  of  a  debt  due  to  him  by  that  Rep.  169. 

other,  is  liable  for  the  conversion  of  5.  Alsager  v.  Close,  10  M.  &  W.  576; 

such   money.    Richmond   v.  Soportos  Watson  v.  McLean,  £c.  Bl.  &  El.  75 ; 

(N.  Y.  City  Ct.),  18  N.  Y.  Supp.  433.  McLeod  v.  McGhie,  2  M.  &  G.  336;  40 

9.  Chapman  v.  Cole,  12  Gray  (Mass.)  £.  C.  L.  394 ;  notes  to  Miller  t;.  Race, 

141;  71  Am.  Dec.  739.  i   Smith's    L.  Cas.    840;    Morley    v, 

S.  Graves  v.  Dudley,  20  N.  Y.  76;  Clark,  4  Bro.  77;  Kinsman  v.  Pierce, 

Coffin  V,  Anderson,  4   Blackf.  (Ind.)  17  Mass.  247;  Day  t;.  Whitney,  i  Pick. 

795.    As  for  bank   notes  sealed  in  a  (Mass.)  502;  Jarvis  v.  Rogers,  15  Mass. 

letter,  see  Moody  r.  Keener,  7  Port.  389;  Tucker  1;.  Jewctt,  32  Conn.  563; 

(Ala.)  218;  or  sent  to  the  bank  for  a  Seago  v,  Pomeroy,46  Ga.  227;  Allison 

special  purpose,  see  Norton  v,  Kidder,  v.  King,  25  Iowa  56;  Fell  v.  Mc  Henry, 

54  Me.  189;  Farrand  t/.  Hurlburt,  7  42  Pa.  St.  41 ;  Hughes  v.  Lumsden,  8 

Minn.  477.  111.  App.  185. 

Trover  will  lie  where  a  bank  treats  *'  The  principle  is  well  settled  that 

a  special    deposit    as    general  assets,  when  a  bill  or  note  is  diverted  from 

First  Nat.   Bank    v.  Dunbar,   19  111.  the  object  for  which  it  was  intended,  an 

App.  558.  action  will  lie  against  the  person  who 

4.  Boyle  V.  Levings,  28  111.  314.  unlawfully  diverts  the  same,  for  the 

During  the  civil  war,  a  customer  of  conversion  thereof."    Hynes  v.  Patter- 

a  bank  in  South  Carolina  left  $4,000  of  son,  95  N.  Y.  i. 

his  own  bills  with  the  bank  as  security  An  administrator  is  liable  in  trover 

for  the  return  of  a  like  sum  of  Con-  if  he  uses  a  note  for  anv  other  purpose 

federate  treasury  notes  borrowed  for  a  than  that  connected  with   the  estates, 

limited    time.     Within  this  time   he  State  v,  Berning,  74  Mo.  87. 

tendered    this  sum  in  treasury  notes  If  one  purchases  a  note  with  knowl- 

and   demanded  a  return  of  the  bank  edge  that  it  belonss  to  a  third  person, 

bills;  and  upon  the  refusal  of  the  bank  trover  will  lie.    Allison  v.   King,   25 

to   deliver  them,  brought  trover  for  Iowa  56. 

their  conversion.  It  was  held  that  his  The  action  lies  against  a  promisor  for 
right  to  recover  was  not  taken  away  his  note,  which  he  obtained  through 
by  the  fact  that  the  property  pledged  the  fraud  of  a  third  person,  Netleton  v, 
was  money  or  bills  of  the  bank  itself,  Riggs,  i  Root  (Conn.)  125 ;  or  for  the 
but  that  the  same  principle  was  to  recovery  of  a  note,  although  the  plain- 
govern  as  if  the  article  deposited  had  tiff  and  defendant  were  jointly  inter- 
been  a  watch  or  a  jewel.  Abrahams  v.  ested  in  the  note,  Boyle  v.  Levings,  28 
Southwestern, etc..  Bank,  i  S.  Car.  441.  111.  314. 

But  where  the  plaintiff  alleged  that  In  Brickhouse  v,  Brickhouse,  11  Ired. 

she  deposited   with    the  defendant  (N.  Car.)  404,  it  was  held  that  trover 

money ,  by  handing  him  a  check  drawn  would  lie  by  the  administrator  of  an 

in  her  favor  which  she  had  collected,  intestate  to  recover  notes  of  which  the 

767 


SnlgMtf  cf  ConTeriion.  TRO  VER,  ^jrmboli  of  Propartj. 

So  it  lies  in  case  of  the  conversion  of  checks,*  or  of  bills  of  exchange  • 

intestate   had  made   an  oral   gift,  but  leaving  it  cannot  maintain  trover  for 

which   were  transferable  only  by    in-  the  bill  against  the  party  who  so  deliv- 

dorsement.  ered  it  out.    Morrison  v.  Buchanan,  6 

A  bailee  of  a  note  who  gives  it  up  C.  &  P.  lo;  35  E.  C.  L.  258.     See  De 

without  authority,  to  be  destroyed,  is  Lizardi  v.  Pennell,  25  L.  J.  Q.  B.  387. 
liable  for  its  conversion.  Hicks  v.  Lyle,        In  Brind  v.  Hampshire,  \wi.  &  W. 

46  Mich.  488.  365,  A,  resident  abroad,  remitted  a  bill 

Trover  will  not  lie  for  a  note  which  to  B,  his  agent  in  London,  drawn  by  A 

has  been  equitably  assigned.     Nor  for  and  specifically  indorsed  by  him  to  C, 

a  note  payable  to  A,  to  collect  and  ap-  with  whom  A's  children  were  at  school, 

ply  the  proceeds  to  the  payment  of  a  in   payment  of  C's  account  for  their 

note  which  he  held  against  the  plaintiff,  board  and  lodging.     B  got  the  bill  ac- 

Canfield    v.   Monger,    12     Johns.    (N.  cepted  by  the  drawees  and  sent  a  letter 

Y.)  347.  by  post  to  C,  stating  that  he  had  got  a 

In  an  action  to  recover  certain  notes,  commission  from  A  to  pay  her  some 
or  their  proceeds,  executed  by  the  plain-  money  on  account  of  his  children,  and 
tiff  and  delivered  to  the  defendant  for  the  desired  to  be  informed  when  and  how 
purpose  of  being  discounted,  the  com-  it  should  be  delivered.  B  subsequently 
plaint  alleged  that  the  defendant  had  was  instructed  by  A  not  to  pay  the  bill 
them  discounted  and  converted  the  pro-  to  C  until  an  investigation  of  A's  ac- 
ceedsto  hisown  use,  except  as  to  $001  counts  should  take  place.  The  inves- 
paid  by  the  defendant  to  the  plaintiff  as  tigation  never  took  place.  It  was  held 
a  pretended  loan  or  advance,  and  on  that  C  could  not  recover  it  in  trover, 
the  representation  that  the  defendant  In  Buck  v.  Kent,  3  Vt.99.  the  plain- 
had  not  been  able  to  discount  the  notes,  tiff  gave  his  note  to  the  defendant,  to 
It  was  held  ^hat  the  action  for  conver-  whose  order  it  was  payable,  in  ex- 
sion  of  the  notes  would  not  lie  until  change  for  two  horses,  upon  the  under- 
the  plaintiff  paid  to  the  defendant  the  standing  that  if  the  plaintiff  should 
$901  which  he  had  already  received,  elect  to  rescind  the  contract,  the  note 
Genin  v.  Schwenk,  63  Hun  (N.  Y.)  574.  was  to  be  returned.    The  plaintiff  did 

1.  Grant  ?'.  Vaughan,  3  Burr.  15 16;  rescind,  but  the  defendant  transferred 
Peacock  v,  Rhodes,  2  Dougl.  636;  the  note  to  a  third  person,  who  re- 
Wookey  v,  Pole,  4  B.  &  Aid.  9;  6  E.  C.  covered  its  value  against  the  plaintiff. 
L.  368.  So  for  a  check  surreptitiously'  It  was  held  that  trover  was  maintain- 
obtained.  Krager  ?;.  Pierce,  73  Iowa  359.  able  for  the  note,  the  measure  of  dam- 

The  state  has  such  a  title  in  a  draft  ages  being  its   face  value.     Murray  r. 

indorsed  to  the  state  treasurer,  that  an  Burling,  10  Johns.  (N.  Y.)  172. 
action  may  be  maintained  in  the  name        Where  the  plaintiff  indorsed  bills  to 

of  the  people  for  its  conversion.  People  A,  B.,  specially  in  this  form  :  *'  Pay  A. 

V.  Bank  of  N.  A.,  75  N.  Y.  547.  B.  or  order  for  account  of  the  plain- 

2.  Donnell  7/. Thompson,  13  Ala.  440;  tiffs,"  and  A.  B.,  pledged  the  bills  with 
Stephenson  ^  I'.  Feezer,  55  Ind.  416;  the  defendant  for  his  private  debt  it 
Nininger  v.  Baming,  7  Minn.  274;  was  held  that  the  defendant  took  them 
Seago  V,  Pomeroy,  46  Ga.  227;  Spen-  wi^  sufficient  notice  that  they  did  not 
cer  T'.  Dearth,  43  Vt.  98;  Stewart  v,  belong  to  A.  B.,  and  the  defendant  was 
Martin,  49  Vt.  266;  Kingman  v.  Pierce,  liable  to  the  plaintiffs  in  an  action  of 
17  Mass.  247;  Griswold  v,  Judd,  i  trover.  Byles  on  Bills  (Wood^s  ed.).  p> 
Root  (Conn.)  221 ;  Park  t/.  McDaniels,  84;  Treuttell  v,  Barandon,8Taunt  100; 
37  Vt.  594.  4  E.  C.  L.  33;  I  Moo.  5. 

Since  it  is   the   regular  and   usual        Where  the  plaintiff,  the  holder  of  a 

course  of  business  in  commercial  bill  of  exchange  made   payable  at  the 

transactions,  to  deliver  out  a  bill  of  ex-  defendants  banking  house,  lost  it  be- 

change  left  for  acceptance,  to  any  per-  fore  maturity,  and  both  the  acceptor 

son  who  mentions  the  amount  and  de-  and  the  plaintiff  notified  the  defendant 

scribes  any  private  mark  or  number  not  to  discount  it,  nevertheless  he  did 

upon  it,  and  if  the  clerk  of  the  party  discount  it,  and  afterwards  debited  his 

leaving  it,  by  his  conduct  enables   a  customer  with  the  amount  of  the  bill 

stranger  to  discover  the  mark  or  num-  wrote  a  discharge  on  it  and  delivered 

ber,  in  consequence  of  which  the  bill  it  up  to  the  customer  as  the  banker's 

is    delivered    out    to   him,   the   party  voucher  of  his   account,  it  was  held 
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muniments  of  title  to  real  estate,*  policies  of  insurance  *  or  other 
evidences  of  ownership  in  property,*  where  the  act  of  the  defend- 
ant amounts  to  a  conversion  according  to  the  tests  heretofore 
given.  The  maker  of  a  note  may  maintain  the  action  against  one 
who  wrongfully  retains  possession  and  refuses  to  deliver  it  up  on 

demand.*     Trover  lies  against  a  payee  who  has  wrongfully  dis- 

that  the  defendant  was  guilty  of  an  ac-  residue,  and  subsequently  A  got  pos- 

tual  conversion.  Byles  (Wood's  ed.)>  p-  session  of  them  again  and  pledged  them 

549;  Down  V,  Hailing,  4  B.  &  C.  330;  to  a  third  party  for  a  valuable  consid- 

10  E.  C.   L.  347;   Lovell  t^.  Martin,  4  eration,  it  was  held  that  B,  on  tendering 

Taunt.  799.  the  remainder  of  the  purchase-moneyi 

In  Wilkinson  v,  Whallcy,  5  M.  &  G.  might  recover  the  deeds  from  such  par- 

590;  44  E.  C.  L.  311,  A,  to  whom  B  ty.  Cooper  i;.  Ramsbottom,  2  Taunt.  12. 

was  indebted,  received  a  bill  from  B  to  In  an  action  for  the  conversion  of  a  ti- 

get  discounted,  or  return  to  A  on  de-  tie  deed,  it  is  not  necessary  to  give  the 

mand.  A  sent  the  bill  to  C  with  direc-  defendant  notice  to  produce  the  deed  to 

tions  to  place  it  to  A's  account  with  be  given  in  evidence  at  the  trial ;  and 

C,  which  C  did,  minus  the  discount.  It  parol   evidence    of   the  existence   and 

was  held  in  trover  by  B  against  A,  that  contents  of  the  deed  is  admissible,  un- 

this  was  substantially  a  discounting  of  less  it  is  produced  without  notice.    As- 

the  bill ;  and  that  A  was  entitled  to  a  wald  v.  King,  2  Brev.  (S.  Car.)  471. 

verdict  under  a  plea  of  not  possessed.  2.  Harding  v.  Carter,  i  Park,  on  Ins. 

Aikens  v.  Owen,  4  A.  &  £.  819;  31  E.  4;  Scott  v.  Jones,4  Taunt.  865;  Luckey 

C.  L.  191 ;  Roberts  v,  Wyatt,  2  Taunt,  v.  Gannon,  37  How.  Pr.  (N.  Y.)  134. 

368;  Perry  v.  Frame,  2  Bos.  &  P.  451.  3.  Spencer  v.  Dearth,  43  Vt.  98 ;  Day 

1.  Ayres  v,  French,  41    Conn.   151 ;  v.  Whitney,  i  Pick.  (Mass.^  503;  Scott 

Weiser  v.   Zeisinger,   2  Yeates  (Pa.)  v.  Jones,  4  Taunt.  865;  Tildent/.  Brown, 

537.  14  Vt.  164;  Keeler  v,  Fassett,  21   Vt. 

The  action  will  lie  by  an  administra-  539 ;  52  Am.  Dec.  7^ ;  Bullock  v,  Rog- 

tor  against  a  stranger  for  the  conversion  ers,  x6  Vt.  294;   Stebbins  v.  Jennings, 

of  a  title  deed  of  the' plaintiff  *s  intes-  10    Pick.    (Mass.)     172;     Sudbury    v. 

tate.    Towle  f.  Lovet,  6  Mass.  394.  Stearns,  21   Pick.  (Mass.)    148;    Hud- 

In  Gleason  v.  Owen,  35  Vt.  588,  the  speth  v,  Wilson,  2  Dev.  (N.  Car.)  372; 

action  was  allowed  for  the  recovery  of  Comparet  v.  Burr,  5  Blackf.  (Ind.)  419; 

parish  records.     Sawyer  v.  Baldwin,  11  Ayres  v,  French,  41  Conn.  151 ;  Tucker 

Pick.    (Mass.)   492 ;    Stebbins   v.  Jen-  v.  Jewett,  32  Conn.  563. 

nings,  10  Pick.  (Mass.)  172.  Bonds. — Snow  v.   Alley,    144   Mass. 

Land  scrip  may  be  recovered  in  an  546;  59  Am.  Rep.  119;  Clowes  v.  Haw- 
action  of  trover.  Nelson  v.  King,  25  ley,  12  Johns.  (N.  Y.)  484;  Carver  t/. 
Tex.  655.  Creque,  46  Barb.  (N.  Y.)  507. 

In   Gleason   v.   Owen,   35    Vt.   588,  The  owner  of  a  non-negotiable  bond 

vrhere  two  notes  and  a  mortgage  to  se-  may  maintain  the  action   of  trover 

cure  the  same  were  executed,  the  notes  against  a    person  who  obtained  it 

transferred,  and  the  mortgage  deed  de-  through  an  unauthorized  transfer   by 

livered  to  the  defendant,  and   the  de-  his  agent.     Blackman  r.  Lehman,  63 

fendant  afterwards,  but  before  a  written  Ala.  547 ;  35  Am.  Rep.  57. 

assignment  of  the  mortgage  had  been  Upon  the  sale' or  transfer  of  a  vessel 

made  to  him,  sold  and  transferred  the  from  one  person  to  another,  the  certif- 

notes  to  the  plaintiff  and  agreed  to  get  icates  of  the  registry  pass  to  the  pur- 

the  mortgage  deed,  which  was  then  in  chaser,  and  the   seller  cannot   recover 

the  hands  of  another  person,  and  deliv-  anything  for  them  in  trover  against  a 

•ered  it  to  the  plaintiff,  which  he  afler-  third  person,  they  being  of  no  value  to 

wards  refused  to  do,  it  was   held  that  him.    Barnes  v.  "Taylor,  31  Me.  329. 

the  plaintiff  could  maintain  trover  for  4.  Groggerly  v.  Cuthbert,  5  B.  &  P. 

the  deed.  170;  Evans  x'.  K^'mer,  i  B.  &  Ad.  528; 

Title  Deeda. — Where  A  sold  an  es-  Hicks  v,  Lyle,  a6  Mich.  488;  Neal  v, 
tate  to  B,  who  paid  part  of  the  pur-  Hanson,  60  Me.  04;  Murray  f.  Burling, 
chase -money,  and  it  was  agreed  that  the  10  Johns.  (N.  Y.)  172;  Decker  t/.  Ma- 
title  deeds  should  be  deposited  with  C,  thews,  12  N.  Y.  313;  Robbins  v.  Pack- 
and  delivered  up  to  B,  when  he  paid  the  ard,  21  Vt.  570;  76  Am.  Dec.  134. 
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posed  of,  or  refused  to  hand  over,  a  paid  note.*  On  the  other 
hand,  the  action  may  be  maintained  by  the  payee  against  the 
maker  for  a  wrongful  conversion.* 

But  it  is  held  that  the  action  cannot  be  maintained  for  the  con- 
version of  a  judgment,  or  for  a  note  on  which  judgment  has  been 
recovered.* 

4.  Shares  of  Stock. — Certificates  of  corporate  stock,  of  which  the 
owner  has  been  wrongfully  deprived,  may  be  the  subject  of  an  ac- 
tion of  trover.^  And  it  seems  that  whenever  there  is  a  conversion 
of  shares  by  means  of  a  wrongful  use  of  a  certificate,  the  owner 

1.  Pierce  v.  Gilson,  9  Vt.  216;  Spen-  maintain  trover  for  them  against  the 
cer  V,  Dearth,  43  Vt.  98;  Stone  v,  defendant,  having  sufficiently^  complied 
Clough,  41  N.  H.  290;  Todd  v.  Crook-  with  the  condition  on  which  they  were 
shanks,  3  Johns.  (N.  Y.)  432.  But  see  given.  Robbins  v.  Packard,  31  Vt. 
Besherer  r.  Swisher,  3  N.  J.  L.  748;  570;  76  Am.  Dec.  134. 
Lowremore  v.  Berry,  19  Ala.  130.  In  Trover,  however,  will  not  lie  for  a 
Otisfield  V.  Mayberry,  63  Me.  197,  paid  note  by  the  maker  against  a  hold- 
it  was  said  :  "  The  maker  of  a  note  has  er  or  payee,  where  the  latter  denies 
a  right  to  its  possession  upon  payment,  the  payment,  since  it  is  undesirable  to 
In  his  hand  it  is  evidence  of  such  pay-  litigate  a  question  of  payment  in  such 
ment.  In  the  hands  of  a  stranger  it  is  an  action.  Pierce  v.  Gilson,  9  Vt.  216. 
^rima  facie  evidence  of  indebtedness.  2.  Alexander  v,  Rundle,  75  111.  85. 
If  a  suit  is  brought,  it  imposes  upon  But  to  enable  the  payee  to  maintain 
the  maker  the  necessity  of  a  defense,  the  action,  a  wrongful  taking  must  be 
the  procurement  of  testimony,  the  shown,  or  a  refusal  to  deliver  the  same 
employment  of  counsel,  and  the  delay,  when  demanded  by  the  plaintiff, 
expense  and  vexatious  litigation.  The  8.  Piatt  v.  Potts,  11  Ired.  (N.  Car.) 
possession  of  it  by  the  maker  is  of  im-  266;  53  Am.  Dec.  412;  Cobb  v.  Conn- 
portance.  See  Neal  v,  Hanson,  60  gay,  6  Ired.  (N.  Car.)  358;  45  Am. 
*   Me.  84.  Dec.  497. 

Trover  will  lie  for  a  note  which  has  But  in   Kuhn  v.  Fassett,  21  Vt.  539^ 

been  paid  and  left  by  mistake  in  the  it  was  held  that  a  judgment  creditor 

hands  of  the  holder.  Pierce  v.  Gilson,  may  sustain  trover  for  a  writ  of  execu- 

9  Vt.  216.  tion  which  he  has  sued  out  upon  his 

Where  the  plaintiff  gave  a  note  for  judgment, 
accommodation  to  the  defendant,  who  4.  Seymour  v,  Ives,  46  Conn.  109; 
was  to  pay  and  take  care  of  it  and  save  Stewart  v.  Bright,  6  Houst.  (Del.)  344; 
the  defendant  from  liability,  and  the  Payne  v.  Elliot,  54  Cal.  339;  35  Am. 
defendant  paid  and  took  up  the  note,  Rep.  80 ;  Edwards  v.  Sonoma  Valley 
after  using  it  for  the  purpose  designed,  Bank,  59  Cal.  136;  Maryland  F.  Ins. 
and  then  claimed  to  hold  it  as  a  valid  Co.  v.  Dalrymple,  25  Md.  242;  Sails- 
instrument  and  refused  to  give  it  up,  bury  Mills  v.  Townsend,  109  Mass.  121; 
it  was  held  that  the  plaintiff  had  a  Fisher  v.  Brown,  104  Mass.  359;  Ser- 
right  to  maintain  trover  for  it.  Park  gent  v,  Franklin  Ins.  Co.,  8  Pick. 
V.  McDaniels,  37  Vt.  594.  (Mass.)  90;    19  Am.  Dec.  306;  Cum- 

Where   notes  were   deposited  with  mock  t\  Savings  Inst,  142  Mass.  342; 

the  defendant  to  be  held  as  security  Smith   v.  Thompson,  94  Mich.  381 : 

until  a  piece  of  land  conveyed  by  the  Boj'lan  v.  Hugnet,  8  Nev.  353;  Bayard 

plaintiff  to  a  third  person,  and  by  him  v.  Farmers^  etc.,  Bank,  52  Pa.  St.  234; 

to  the  defendant,  should  be  relieved  of  West  Branch,  etc.,  Canal  Co.^s  Appeal, 

certain   mortgages,    and  the   plaintiff  81  Pa.  St.  19;  Bank  of  Utica  v.  Smaller ,^ 

took  up  the  mortgaged  note  procured  2  Cow.  (N.  Y.)  770;  14  Am.  Rep.  526; 

by  -  the    mortgage    to   be  discharged  Gilbert    v,    Manchester   Iron   Co.,  11 

against  the  other,  the  mortgagee  being  Wend.  (N.  Y.)  628;  Kortright  v.  Buf- 

dead,  he  tendered  to  the  defendant,  to-  falo  Com.  Bank,  20  Wend.  (N.  Y.)  91; 

gether  with  the  mortgaged  notes  and  Barry  v.  C alder,  48  Hun  (N.  Y.)  449; 

indemnifying    bond,    which    was  ac-  Barrowcliffe  v.  Cummins,  66  Hun  (N. 

cepted,  it- was  held  that  the  plaintiff  Y.)  i;  Mechanics*  Bank  v.  New  York, 

was  entitled  to  have  them  back  and  etc.,  R.  Co.,  14  N.  Y.  633;  Anderson  r. 
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may  count  either  upon  the  conversion  of  the  certificate,  or  the 
shares  themselves  without  mention  of  the  certificate,  since  the  one 
is  merely  symbolical  of  the  other.* 

NichoaU,  28  N.  Y.  600;  New  York,  etc.,  no  more,  no  less;  and  to  say  that  trover 

R.    Co.  V,   Schuyler,   34    N.   Y.   80;  will  lie  in  one   case  and   not  in  the 

Markham  v.  Jaudon,  41   N.  Y.  235;  other,  is  to  make  a  distinction,  where 

Cushman  v,  Thayer  Mfg.  Jewelry  Co.,  there  is  really  no  difference.     Conver- 

76  N.  Y.  368;  32  Am  Rep.  315;  Barker  sion  is  the  gist  of  the  action  of  trover 

r.  Wasson,  53  Tex.  155;  Kuhn  z*.  Mc-  .     .     .     and   we    think   that  in   these 

Allister,  i  Utah  273.'  days,  when  the  tendency  of  courts  is 

In  Ayres  v,  French,  41  Conn.  150,  to    do   away   with    technicalities    not 

Parke,  C.  J.,  said :  **  There  is  really  no  based  on  reason,  a  technical  distinction 

difference    in   any  important  respect  of  this  character  should  no  longer  be 

between  shares  of  stock  and  other  kinds  sustained." 

of  personal  property.  A  man  purchases  It  seems  difficult  to  understand  why 

a  share  of  stock  and  pays  $100  for  it;  a  share  of  stock  cannot  be  made  the 

he  afterwards  purchases  a  horse  and  subject  of  an  action  of  trover  when  it 

pays   the  same   price.    The  one  was  is  remembered  that,  in  every  jurisdic- 

puVchased  in  the  market  as  readily  as  tion  where  that  section  of  the  statute 

the  other,  and  can  be  sold  and  delivered  of  frauds  is  in  force,  which  declares 

as  readily ;  the  one  can  be  pledged  as  that  no  contract  for  the  sale  of  any 

collateral  security  as  easilyas  the  other;  goods,  wares  and  merchandise,  for  the 

as  easily  attached  to  secure  a  debt,  and  price  of  £10  or  upwards,  shall  be  al- 

its  value  as  easily  estimated.    The  one  lowed  to  be  good  unless,  etc.,  it  has 

enriches  a  man  as  much  as  the  other,  been  held  that  a  share  of  stock  comes 

and  fills  as  important  a  place  in  the  within  the  scope  of  the  word  "  goods.*' 

inventory  of  his  estate.     It  is  consid-  See  Ayres  v,  French,  41  Conn.  151; 

ered  personal  property,  as  substantial  North  v.  Forest,  15  Conn.  400;    Reed 

as  the  other,  both  in  law  and  in  the  on    Statute  of   Frauds,  vol.  3;    Cook 

transactions  of  men.  It  is,  therefore,  as  on    Stock,   ^    566;    Biddle    on   Stock 

great  a  moral  wrong  to   convert  the  Brokers,  p.  349. 

one  to  his  own  use  as  it  would  be  the  Where  certificates  of  stock  are  pur- 
other,  and  it  ought  to  be  as  great  a  chased  from  one  who  has  wrongfully 
legal  wrong.  .  .  .  What  matters  it  taken  them  from  the  owner,  and  the 
whether  the  thing  itself  is  capable  of  purchaser  has  reason  to  suspect  this,  as 
being  taken  into  hand  and  carried  where  the  shares  are  purchased  from  a 
away,  so  long  as  it  is  personal  property  3'outh  of  sixteen  years  for  one-third  of 
of-  as  substantial  value  as  any  other;  their  value,  the  purchaser  may  be  liable 
and  in  no  case  can  the  thing  itself  be  for  conversion.  Anderson  v.  Nicholas, 
recovered  in  this  form  of  action,  but  28  N:  Y.  600. 

only  its  value.    There  was  force  in  the  Budd  v.   Multnomah  St.  R.  Co.,  13 

claim  originally  when  trover  was  con-  Oregon  271;  53  Am.  Rep.  355;  Connor 

fined  to  property  lost.     From  the  na-  v.  Hillier,  11  Rich.  (S.  Car.)  193;  73 

ture  of  the  action  it  could  not  then  lie  Am.  Dec.  105. 

unless  the  property  was  tangible.  The  1.  In  McAllister  v.  Kuhn,  96  U.  S. 
fiction  of  lost  property  is  still  retained,  89,  Waite,  C.  J.,  said:  "  It  is  true  that  a 
but  the  allegation  has  long  since  certificate  of  stock  is  not  stock  itself, 
ceased  to  be  substantial,  and  there  is  but  it  is  documentary  evidence  of  title 
no  longer  any  reason  for  requiring  to  stock  and  may  be  used  for  the  pur- 
that  the  property  should  be  tangible,  pose  of  symbolical  delivery,  as  the 
.  .  .  If  a  certificate  of  stock  is  un-  stock  itself  is  incapable  of  actual  deliv- 
lawfuUy  retained,  when  demanded,  ery.  A  blank  indorsement  of  a  certifi- 
what  is  presumed  to  have  been  con-  cate  may  be  tilled  up  by  writing  an  as- 
verted?  The  cert ific  ate  has  no  in-  signment  and  power  of  attorney  over 
trinsic  value  disconnected  from  the  the  signature  indorsed.  In  this  way 
stock  which  it  represents.  No  one  an  actual  transfer  of  the  stock  on  the 
would  say  that  the  paper  alone  had  books  of  the  corporation  may  be  per- 
been  converted — that  the  conversion  fected.  A  wrongful  use  of  such  an  in- 
of  the  paper  constituted  the  entire  dorsed  certificate  for  such  a  purpose 
wrong.  The  real  act  done  in  such  may  operate  as  a  conversion  of  the 
case  is  precisely  the  same  as  done  here,  stock." 
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In  Pennsylvania y^  however,  it  is  held  that  while  trover  may  be 
maintained  for  the  wrongful  use  of  a  certificate,*  yet  it  will  not 
lie  for  the  conversion  of  the  shares,  as  shares. 

It  is  not  every  wrongful  dealing  with  a  certificate  which  will 
amount  to  a  conversion  of  the  shares  ;  trover  will  not  lie  where 
the  title  of  the  shares  has  been  divested.'  An  unlawful  retention 
of  a  certificate  of  stock  which  can  be  transferred  only  by  the  in- 
dorsement of  the  owner,  while  amounting  to  a  technical  conver- 
sion of  the  certificate,  will  not  work  a  conversion  of  the  shares.* 

In  Daggett  v.  Davis,  53  Mich.  35;  51  would  for  a  debt  due  on  a  right  of  en- 
Am.  Rep.  91,  it  was  said  :  **  We  see  no  trj'."  In  Neiler  v.  Kclley,  69  Pa.  St 
reason  wh^,  if  the  shares  are  converted  407,  where  there  was  a  declaration  of  a 
hy  means  of  a  wrongful  use  of  the  cer-  single  count  in  trover  for  seventy  shares 
tificate,  the  owner  in  suing  may  not  of  stock  of  the  value  of  $100  each,  and 
count  upon  the  conversion  of  either,  for  four  bonds  of  $1,000  each,  it  was 
The  shares  are  the  property  converted,  held  on  demurrer,  that  the  declaration 
but  the  certificate  itself  is  also  property ;  was  defective  as  to  the  stock,  but  not 
standing  as  it  does  as  the  representa-  as  to  the  bonds,  and  a  demurrer  to  the 
tive  of  the  shares  from  the  owner,  it  whole  declaration  was  properly  over- 
seems  to  be  as  proper  to  count  upon  its  ruled.  Sharswood,  J.,  said:  *'  A  share 
conversion  as  upon  the  conversion  of  of  stock  is  an  incorporeal,  intangible 
money  or  any  chattel."  See  also  Mor-  thing.  It  is  a  right  to  a  certain  propor- 
ton  V,  Preston,  18  Mich.  60;  100  Am.  tion  of  the  capital  stock  of  a  corpora- 
Dec.  146.  tion — never   realized   except   upon  the 

In  Payne  v.   Elliot,  54  Cal.  339;  35  dissolution  and  winding  up  of  the  cor- 

Am.  Rep.  80,  it  was  held  that  in  an  poration — with    the    right    to    receive 

action  for  the  conversion  of  shares  of  meantime,  such  profits  as  may  be  made 

stock  of  a  corporation,  it  is  the  **  shares  and  declared  in  the  shape  of  dividends, 

of  stock  "  wliich  constitute  the  prop-  Trover  can  no  more  be  maintained  for 

erty,  and  not  the  certificate ;  and  that  a  share  of  the  capital  stock  of  a  corpo- 

an  action  is  maintainable  for  the  con-  ration  than  it  can  for  the  interest  of  a 

version  of  the  shares  of  stock  which  partner  in   a  partnership  firm.     The 

the  certificate   represents,  as  well  as  two  cases  are  precisely  analogous.  But 

that  of  the  certificate.  the  document  or  writing  which  is  the 

A  conversion  of  the  certificate   by  evidence  of  ownership   is  a    tangible 

the  corporation  amounts  to  conversion  corporeal   thing — the  subject  not  onlj 

of  the  stock.     Condouris  v.  Imperial  of    property     but    of   possession — the 

Tobacco,  etc.,  Co.  (C.  PL),  22  N.  Y.  right  to  which  is  essential  in  trover." 
Supp.  655;  Ryman  v.  Gerlach,  153  2.  Biddlei'.  Bayard,  13  Pa.  St.  15a 
Pa.  St.  197.  8.  Broadbent  v.  Varley,  12  C.  B.N. 

An    action    will    lie,  although   the  S.  214;  104  £.  C.  L.  214. 
plaintiff  used   the   terms  **  shares    of        In  Sturges  r.  Keith,  57  111.  451 ;  11 

stock  "  and   *'  certificates  of  stock  "  in-  Am.  Rep.  38,  it  was  held  that  where  a 

terchangeably.    Godfrey  v.  Pell,  49  N.  party  authorized  to  sell  certain  stocks, 

Y.  Super.  Ct.  226.  who  violates  his  instructions,  or  in  aoj 

A  stockholder  whose  stock  has  been  manner  abuses  his  authority  to  the  in- 
canceled  on  the  books  of  a  company,  jury  of  his  principal,  his  wrongful  acts 
and  new  stock  has  been  issued  to  one  in  that  regard  will  not  constitute  a  coo- 
not  entitled  thereto,  may  abandon  his  version  so  as  to  support  trover, 
claim  to  the  stock  and  pursue  his  The  action  will  not  lie  to  recover 
remedy  for  its  value  against  anyone  stock  which  the  plaintiff  has  placed  in 
who  has  illegally  converted  it.  Baker  the  defendant's  hands  to  be  usied  in  his 
V,  Wasson,  59  Tex.  140.'  business.     Borland  v.  Stokes,  120  Pa. 

1.  In  Sewall  v.  Lancaster  Bank,  17  St.  278. 
S.  &  R.  ( Pa.)  285,  it  was  said  :  **Though        4.  In  Daggett  v,  Davis,  53  Mich. 35;  51 

trover  might   lie   for    a  certificate    of  Am.  Rep.  91,  where  a  certificate  of  stock 

stock,  as  it  does  for  a  bond  or  a  deed,  accidentally  became  mixed  with  some 

yet  it   will   not  lie   for  one    hundred  papers  of  the  defendant,  the  certificate 

shares  of  bank  stock,  any  more  than  it  could  avail  the  defendant  nothings 
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A  corporation  is  liable  if  it  refuses  to  register  a.  transfer  in  the 
name  of  one  entitled  to  the  stock.  And  the  same  is  true  with  re- 
spect to  the  assignee  who  sues  the  corporation  for  refusing  the 
transfer  or  issue  of  a  certificate  of  stock,  it  being  immaterial  that 
the  assignment  was  not  made  on  its  books  in  pursuance  of  its 
charter  and  by-laws.  The  right  of  the  assignee  to  sue  becomes 
perfected  when  he  makes  his  right  known  to  the  corporation,  and 
requires  the  transfer  to  be  entered  upon  its  bqoks.*  But  the  cor- 
poration is  not  liable  for  a  conversion  upon  a  refusal  to  transfer 
stock  pending  a  contest  between  several  claimants  therefor.* 
Where  stock  is  put  up  as  collateral  security  for  a  debt,  trover 
may  be  maintained  if,  after  payment,  the  pledgee  fraudulently 
sells  the  stock.*  In  general,  if  anyone  standing  in  a  fiduciary  re- 
lation to  another,  violates  any  rule  of  law  defining  that  relation, 
which  has  the  effect  of  depriving  the  owner  of  his  property,  the 
latter  may  elect  to  treat  that  act  as  tortious,  and  sue  in  trover. 
Thus,  if  a  bailee  of  stock  vested  with  a  power  of  sale,  upon  the 

because,  being  in  the  name  of  the  plain-  of  America  f.  McNiel,  lo  Bush  (Ky.) 

tiff,  it  could  be  transferred  only  by  his  54 ;  Baltimore,  etc.,  R.  Co.  v.  Sewell, 

indorsement.     It  was  held  that  while  35   Md.  253;  West  Branch,  etc.,  Canal 

there  was  a  technical  conversion  of  the  Co.'s   Appeal,  81    Pa.   St.   29;   North 

certificate,  there  was  no  conversion  of  America,  etc.,  Assoc.  t».  Sutton,  35  Pa. 

the  stock  itself.  The  measure  of  dam-  St.  463;  First  Nat.  Bank  v.  Lanier,  11 

ages  here  was  the  inconvenience  occa-  Wall.  (U.  S.)  369. 

sioned  by  the  unlawful  act  of  the  de-        In  McMurrach  v.  Bond  Head  Har- 

fendant.  hour  Co.,  9  U.  C.  Q^  B.  333,  where  the 

The  above  is  to  be   compared  with  president  of  the  defendant  corporation 

Morton  v.  Preston,  18  Mich.  60 ;  xo  Am.  assigned  certain  shares  of  stock  in  the 

Dec.  146,  where  the  widow  and  heirs  of  same  to  the  plaintiff,  and  upon  appli- 

a  stockholder  in  a  corporation,  thinking  cation  to  the  secretary  of  the  company 

to  avoid  the  expense  of  administration,  to  register  the  assignment,  the  latter 

took  his  certificate  of  shares,  indorsed  refused  the  registry ;  it  was  held  that 

their  names  upon  it  and  then  left  it  with  the  plaintiff  could  recover  even  though 

one  of  their  number  to  be  sold  for  the  his  assignor,  as  president  of  the  com- 

benefit  of  all.     This  one,  instead  of  sell-  pany,  might  have  perfected  the  transfer 

ing  it,  pledged  it  for  his  own  debt  and  to  himself. 

the  pledgee  was  recognized  by  the  cor-         2.  National    Bank    v.    Lake   Shore, 

poration  as  the  owner  of  the  stock,  and  etc.,  R.  Co.,  21  Ohio  St.  221. 
disposed  of  it  as  owner.     An  adminis-        8.  Freeman  v.  Harwood,  49  Me.  195 ; 

trator  upon  the  original  shareholder's  Gilpin  v.  Howell,  5  Pa.  St.  41 ;  45  Am. 

estate    having    been     appointed,   he  Rep.  720;  Neiler  v.  Kelley,  69  Pa.  St. 

brought  suit  against  the  pledgee,  and  it  403  ;  Fisher  v.  Brown,  104  Mass.  259  ; 

was  held  that  trover  was  maintainable,  6  Am.  Rep.  235. 

and  that  the  damage  sustained  was  the         Where  the  defendants,  stock  brokers, 

value  of  the  stock.  at  the  request  of  the  plaintiff  and  for 

1.  Rex  V,  Bank  of  England,  2  Dougl.  him,  but  in  their  own  names  and  with 
526 ;  Bank  of  Utica  v,  Smalley,  2  Cow.  their  own  funds,  purchased  certain 
(N.  Y.)  770;  14  Am.  Dec.  526;  Sar-  stocks,  he  depositing  with  them  a  mar- 
gent  V.  Franklin  Ins.  Co.,  8  Pick,  gin  of  ten  per  cent.,  which  was  to  be 
(Mass.)  90;  19  Am.  Dec.  306;  Mechan-  kept  good,  they  carrying  the  stocks  for 
ics*  Bank  v.  New  York,  etc.,  R.  Co.,  him,  it  was  held  that  the  legal  relation 
13  N.  Y.  624;  New  York,  etc.,  R.  Co.  created  between  the  parties  was  neces- 
V.  $chuyler,  34  N.  Y.  80;  Gilbert  v,  sarily  that  of  pledgor  and  pledgee,  the 
Manchester  Iron  Co.,  11  Wend.  (N.  Y.)  stock  pnirchased  being  the  property  of 
628;  Kortright  v.  Buffalo  Com.  Bank,  the  plaintiff,  and  the  effect  pledged  to 
20  Wend.  (N.  Y.)  91;  Edwards  v.  So-  the  defendants  as  security  for  the  re- 
noma  Valley  Bank,  59  Cal.  136;  Bank  paj'ment  of  advances  made  by  them  in 
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noncompliance  of  a  condition  by  his  bailor,  purchases  at  his  own 
sale,  either  in  person  or  through  the  agency  of  a  broker,  the  bailor 
may  waive  his  right  to  sue  for  breach  of  contract  and  sue  for  the 
conversion.*  And  where  stock  has  been  wrongfully  converted 
by  a  trustee,  the  cestui  que  trust  may  either  compel  a  redelivery 
of  the  stock,  or  claim  the  value  at  the  time  of  the  conversion.* 

5.  Severed  Portionflof  the  Eealty. — The  action  of  trover,  as  a  rule, 
will  not  lie  for  fixtures,  or  property  which  is  attached  to,  and  forms 
a  part  of,  the  freehold,*  but  if  anything  attached  to  the  freehold 
is  wrongfully  detached  therefrom  by  a  trespasser,  the  property  in 
the  thing  severed  vests  immediately  in  the  person  entitled  to  the 

the  purchase;  and  that  a  sale  of  such  vided  that  if  the  plaintiff  should  not 

stock  by  them,  except  in  judicial  pro-  repay  the   loan   at  a  certain  day,  the 

ceedings,  or  after  a  demand  upon  him  defendant     was     authorized     to     sell 

for  the  repayment  of  such  advances  and  the  stock  without  further  notice.    The 

commissions  and  a  reasonable  personal  loan  not  being  repaid  on  the  day  ap- 

notice  to  him  of  their  intention  to  make  pointed,  the  defendant  sold  the  collat- 

such  sale  in  case  of  default  in  payment,  eral  in  the  stock  exchange  and  bought 

specifying  the  time  and  place  of  sale,  it  in  himself  through  the  agency  of  a 

was  a  wrongful  conversion  by  them  of  stock  broker.      It   was   held   that  the 

the  property  of  the  plaintiff.   Markham  sale  of  the  pledge  by  the  defendant  to 

V,  Jaudon,  41    N.   Y.   235.     See  also  himself  was  contrary  to  the  faith  of  the 

Baker  r.  Drake,  66  N.  Y.  518  ;  23  Am.  bailment,  forbidden  by  the  common  law 

Rep.  So.  and   might  have  been   treated   by  the 

Where  A  held  stock  of  B's  as  collat-  bailor  as  a  tortious  conversion  of  the 

eral  security  for  a  debt  due  by  B,  sold  it  property.     No  such  election  being 

without  authority  and  appropriated  the  made  by  the  plaintiff,  there  was  no  con* 

proceeds  to  his  own  use,  B  then  de-  version,  and  the  bailment  continued, 

manded  the  stock  and  offered  to  pay  In  Dean  v.  Turner,  31  Md.  52,  a  bond 

his  debt,  but  did  not  tender  any  money;  was  lent  by  the  plaintiff  to  G.,  who  bor- 

but  A,  without  objecting  that  money  rowed  it  at  the  defendant's  suggestion 

was  not  tendered,  refused  the  demand  for  the  purpose  of  raising   money  to 

upon  the  pretense  that  he  had  a  right  form   a  partnership   with   A.    G.  hy- 

to  hold  the  stock  in  pledge  for  the  debt  pothecated  the  bond  with  the  defendant 

of  a  third  person ;  it  was  held  that  B  as  collateral  security  for  an  advance  of 

might  recover  from  A  the  market  value  $1,000  made  by  the  defendant,  the  lat- 

of  the  stock  on  the  day  of  the  demand  ter  agreeing  to  return  the  bond  when 

with   interest,  less  the  amount  of  his  the  $1,000  should  be  paid.    The  money 

debt,  without  any  further  demand   or  was  fully  paid  and  the  return  of  the 

tender.      Fisher  v.  Brown,  104  Mass.  bond  demanded,  but  the  defendant  re- 

259;  6  Am.  Rep.  235.     See  also  Bay-  fused  and  sought  to  hold  it  as  security 

ard  V.  Farmers',  etc..  Bank,  52  Pa.  St.  for  another  debt  due  by  A.  before  the 

234;  Pratt  x/.  Taunton  Copper  Mfg.  Co.,  formation   of  the  partnership  but  as- 

123  Mass.  no;  25  Am.  Rep.  37;  Salis-  sumed  by  the  partners  who  repledged 

bury   Mills    v,  Townsend,    109  Mass.  the  bond.     It  was  held  that  trover  was 

115;   Sewall   V,  Boston  Water   Power  maintainable    against    the   defendant; 

Co.,  4  Allen  (Mass.)  277;  81  Am.  Dec.  that  G.  had  no  authority  to  repledge 

701.     Under  similar  circumstances,  in  the  bond  for  the  antecedent  indebted* 

an  action  of  trover  for  the  collateral,  ness,  of  which  fact  the  defendant  was 

it  was  held  that  the  defendant  might  well  aware. 

recoup  the  balance  due  him  from  the  2.  Hart  r.  Ten  Eyck,  2  Johns. Ch.(N. 

damages  for  the  conversion.     Work  v.  Y.)    117;  Atkins  v.  Gamble,  42  Cal. 

Bennett,  70  Pa.  St.  484.     See  also  Na-  100.     See   also    Forrest    v,    Eleves,  4 

bring  v.  Bank  of  Mobile,  58  Ala.  204.  Ves.  797. 

1.  In  Maryland  F.  Ins.  Co.  v,  Daly-  S.  Thweat  v.  Stamps,  67   Ala.  96; 

rymple,  25  Md.  242;  89  Am.  Dec.  779,  Overton  v.  Williston,  31   Pa.  St.  155; 

the  plaintiff  borrowed  money  from  the  Morrison  v.  Berry,  42  Mich.  389;  36 

defendant,  depositing  certain  stock  as  Am.  Rep.  446. 

collateral.     The  contract  of  loan  pro-  So  where  machinery,  although  ob- 
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possession  of  the  land,  who  may  waive  the  trespass  and  sue  for 
the  value  of  the  property  taken  in  an  action  of  trover  ;  *  or  when 
attached  to  the  freehold,  if  the  property  still  continues  personal 
property,  as  when  a  house  is  built  upon  the  lands  of  another  upon 
an  agreement  that  it  may  be  removed  at  pleasure,  and  the  owner 

tained  by  fraud,  is  put  in  a  mill  and  etc.,  Co.  v.  Brogden,  L.  R.,  ii  Eq.  i88; 

attached  to  the  realty,  the  use  of  it  is  Jegon  v.  Vivian,  L.  R.,  6  Ch.  742;  Liv- 

not    a    conversion    for    which    trover  ingstone  i'.  Rawyards  Coal  Co.,  L.  R., 

would   lie.     Woodruff  Iron  Works  v,  5  A  pp.  Cas.  25;  Bly  v,  U.  S,,  4  Dill. 

Adams,  37  Conn.  233.  (U.  S.)  464;  Sampson  v,  Hammond,  4 

Salt  pans  furnished  to  a  mill  owner  Cal.  184;  Omaha,  etc.,  R.  Co.  z^.  Tabor, 

upon  his  agrertnent  to  pay  rent  there-  13  Colo.  41;  Skinner  v.  Pinney,  19  Fla. 

for,  and  which  by  him  and  a  manufac-  42;  45  Am.  Rep.  i;  Whidden  v.  Seelye, 

turer   were  attached   to  the  mill   and  40  Me.  247 ;  63  Am.  Dec.  66i ;  Moody 

machinery,  cannot  be   recovered  in  an  v,    Whitney,   34    Me.  563 ;    Franklin 

action  of  trover.     Prescott  v.  Wells,  3  Coal  Co.  v.  McMillan,  49  Md.  549;  33 

Nev.  82.  Am.  Rep.  280;  Blaen  Avon  Coal  Co. 

Where  a  lathe  attached  to  the  plain-  v,  McCuUoh,  59  Md.  403;  Nelson  v. 
tiffs' homestead  is  wrongfully  levied  on  Burt,  15  Mass.  204;  Winchester  v, 
and  sold,  the  plaintiffs  are  not  restricted  Craig,  33  Mich.  205;  Beede  r.  Lamp- 
to  an  action  for  the  recovery  of  the  rey,  64  N.  H.  510;  10  Am.  St.  Rep. 
lathe  itself,  but  could  have  abandoned  426;  Pierrei>ont  r.  Barnard,  5  Barb, 
their  right  to  have  it  remain  a  part  of  (N.  Y.)  364;  Yates  v,  French,  25 
the  homestead.  House  v.  Phelan,  83  Wis.  661;  Noble  v,  Sylvester,  42  Vt. 
Tex.  595.  146;  Tobias  v.  Francis,  3  Vt.  425;  23 

Where  ties  were  taken  by  a  contractor  Am.  Rep.  2 1 7. 
in  building  a  railroad,  and  the  road  was  Landlord  and  Tenant. — A  tenant  who 
in  use  before  being  delivered  to  the  has  the  use  and  not  the  dominion  of 
comps^ny,  an  action  of  trover  could  not  property  demises;  and,  therefore,  when 
be  maintained  against  the  company  for  he  separates  any  part  of  it  to  convert 
their  conversion,  as  they  had  become  it  from  a  chattel  real  to  a  chattel  per- 
realty.  Detroit,  etc.,  R.  Co.  v.  Busch,  sonal,the  property  in  the  thing  reverts 
43  Mich.  571.  Nor  could  the  action  be  to  the  owner  of  the  fee,  who  has  the 
maintained  against  one  who,  without  right  to  the  immediate  possession  of  it. 
notice,  had  purchased  real  property,  a  And  if  the  tenant  wrongfully'  uses  or 
part  of  which  had  been  sold  by  his  ven-  disposes  of  it,  or  commits  any  act  tan- 
dor  as  personalty,  with  a  stipulation  tamount  to  a  conversion,  he  is  liable  in 
that  the  title  should  not  pass  until  it  trover.  Property  attached  to  the  free- 
was  paid  for,  but  which  had  been  al-  hold,  such  as  mill  machinery,  and  de- 
lowed  to  be  made  a  part  of  the  realty,  mised  with  the  realty,  for  the  pur- 
It  was  so  held  where  a  man  bought  poses  of  this  action,  is  the  same  as 
a  mill  without  notice,  that  the  water  standing  trees  or  other  property  at- 
wheels  were  subject  to  such  arrange-  tached  by  nature  to  the  earth.  Far- 
ment.  Knowltont;.  Johnson, 37  Mich.  47.  rant  v,  Thompson,  5  B.  &  Aid.  826;  7 

Stone  laid  in  a  permanent  walk  be-  E.  C.   L.   272.     See   Landlord  and 

comes  a  part  of  the  realty,  and  cannot  Tenant,  vol.    12,  p.   658;  Fixtures, 

be   recovered   in   an   action   of  trover,  vol.  8,  p.  41. 

Jackson  v.  Walton,  28  Vt.  43.  In  A^ew  Tork^  it  has  been  held  that 

Fixtures  which  the  tenant  might  have  the  right  to  bring  trover  for  chattels 

removed  during  his  term,  but  which  he  severed  from  the  freehold  depends  upon 

has  allowed  to  remain  after  its  expira-  whether  the    severance   and   the   con- 

tion,  become  a  part  of  the  freehold,  and  version  are  two  distinct  acts.     If  they 

he  cannot  maintain  trover  for  their  re-  are,  the  plaintiff's   only  remedy  is  an 

covery.     Darrah  v.  Baird,  loi   Pa.  St.  action   of  trespass,  or  its    equivalent 

273;  Powell  V.Smith,  a  Watts.  (Pa.)  126.  under  the  code.     In  American  Union 

i.  Martin  v.  Porter,  5  M.  &  W.  352;  Tel.  Co.  v,  Middleton,  80  N.  Y.  408, 

Morgan  v,  Powell,  3  Gt^  B.  278;  43  E.  C,  where    the    defendant    had   telegraph 

L.  734 ;  Wood  V.  Morewood,  .3  Q^  B.  poles  on  the  highway  and  carried  them 

440   n;  43   E.   C.   L.  Sio;    Hilton   v,  to  the  side  fence  on  the  road  and  there 

Woods,  L.  R.,  3  Eq.  432;  Llynvi  Coal  lefl  them,  it  was  held  that  the  proper 
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of  the  land  resists  the  removal  of  such  building,  or  otherwise  con- 
verts it  to  his  own  use,  he  will  be  liable  in  trover,  either  to  the 

builder  or  his  assignee.*     Trover  may  be  maintained  to  recover 
growing  crops  illegally  converted,*  trees  and  timber  when  severed,* 

form   of    action    was    trespass    quare  826;  7  E.  C.  L.  272;  Jackson  v.  Evans, 

clausum  /regit ^  and  that  trover  would  44  Mich.  510. 

not  He.     Miller,  J.,  said:  ^'It  is  quite  In  Davis  v,  Barnes,  3  Mo.  xoi,  the 

obvious  that  the  cutting  of  the  poles  action  of  trover  was  maintained  for  the 

and  the  removal  of  them  was  one  con-  recovery  of  a  crop  of  com   which  the 

tinuous  and  uninterrupted  transaction,  defendant  had  pulled  and  carried  awaj 

inseparably   connected,  which  constt-  for  his   own  use.     See  also  Nelson  v, 

tuted   a  single   cause  of  action  which  Burt,  15  Mass.  204.          • 

cannot  be  divided  into   two  actions —  In  Simpkins  v.  Rogers,  15  III.  397,  it 

one  for  the  cutting  and  another  for  the  was  held  that  where  crops  are  put  upon 

conversion.    The  one  was  a  part  of  the  lands  without  license  or  authority,  tro- 

other,  and  the  conversion  so  coupled  ver  may  be  maintained  by  the  owner 

with  the    cutting   that  they  were  the  of  the   land    for   their  recovery.     But 

same  and  both  of  them  are  thus  made  where  the  plaintiff  has  sown  with  the 

local."  owner*s   consent,   as  where   under  an 

1.  Wansbrough  v,  Maton,  4  Ad.  &  El.  oral  contract  of  purchase,  the  plaintiff 
884;  31  E.  C.  L.  217;  Fairburn  v.  East-  enters  and  puts  in  his  crop,  but  sub- 
wood,  6  M.  &  W.  679;  Dame  v.  Dame,  sequently  the  defendant  refused  to  per- 
38  N.  H.  429;  75  Am.  Dec.  195;  Smith  form  and  ejected  him,  he  may  main- 
V,  Benson,  i  Hill  (N.  Y.)  176;  Osgood  tain  trover  therefor.  Harris  v.  Frink, 
V.  Howard,  6  Me.  452;  20  Am.  Dec.  49  N.  Y.  24;  10  Am.  Rep.  318. 
322;  Hillborne  v.  Brown,  12  Me.  162.  Where  standing  grass  was  cut  by  the 

Where  one  builds  a  house  on  the  servant  of  the  defendant  by  mistake, 
land  of  another  with  an  express  agree-  upon  the  adjoining  premises,  and  taken 
ment  that  the  builder  preserves  the  away  by  the  defendant,  trover  could 
ownership  of  the  house,  with  the  right  not  be  maintained  against  the  servant 
to  use,  remove,  or  dispose  of  it,  trover  for  the  conversion.  Donahue  v.  Ship- 
may  be  maintained  for  the  conversion  pee,  15  R.  I.  453. 

of  the  lumber  used  in  the  construction  A  tenant  may  recover  in  an  action  of 

thereof.     Powers  t^.  Harris,  68  Ala.  409.  trover  against  his  landlord  who  appro- 

Where   upon  a   parol  agreement  to  priates  his  crops.  Miller  v.  Havens,  51 

purchase   land,  one  goes  thereon  and  Mich.  482. 

puts  up  an  unfinished  dwelling,  and  the  The  action   may    be    maintained 

owner  of  the  land  refuses  to  deliver  it  against  a  purchaser  of  land  who  takes, 

to  the  purchaser,  and  hy  his  acts  shows  with    notice   of    the   cropper's   right* 

an   appropriation   to   his  own  use,  he  Wei  don  v.  Lytle,  53  Mich.  i. 

is  liable  in  trover.    PuUen  v.  Bell,  40  The  mortgagee  of  a  crop  may  main- 

Me.  314.  tain  trover  against  the  owner  of  the  land 

Where  A,  having  agreed  to  erect  a  who  takes  possession  of  the  crop  and 

brick  building  for  B  and  to  furnish  all  converts  it  for  rent.  Robinson  v.  Kmse, 

the   material,   wrongfully   took  bricks  29  Ark.  575. 

belonging  to  C  without  B's  direction.  Trover  cannot  be  maintained  for 

and    C,   thereupon,  notified   B   of  the  crops  destroyed  by  cattle  straying  upon 

facts,  and  that  he  should  look  to  him  the  neighboi^s  premises.  Smith  v.  Arch- 

for  payment  if  the  bricks  were  used  in  er,  53  111.  241. 

building  the  house,  and  they  were  so  8.  Northern,  etc.,  R.  Co.  r.  Paine,  119 

used,  and  B  paid  A  the  sum  specified  U.S.  561;  Samson  v.  Hammond,  4  Cal. 

in   the  agreement,  it  was  held  that  B  184;  Lyon  v.  Sellew,  34  Hun  (N.  Y.} 

was  liable   to  C  for  the  conversion  of  124;  Pierrepont  v.  Barnard,  5  Barb.  (N. 

the  bricks.     Dawson  v.  Powell,  9  Bush  Y.)  364 ;  Whitman  Gold,  etc.,  Min.  Co. 

(Ky.)  663;  15  Am.  Rep.  745.  v.  Tritlc,   4  Nev.  494;  Thompson  r. 

An  action  will  lie  for  a  sawmill,  built  Moiles,  46  Mich.  42;  Gates  v.  Rifle 
by  one  upon  the  land  of  another,  by  the  Boom  Co.,  70  Mich.  309;  Ayres  v.  Hub- 
consent  of  the  latter.  Russell  v.  Rich-  bard,  71  Mich.  594;  Whitney  t\  Hunt- 
ards,  II  Me.  371;  26  Am.  Dec.  532.  ington,  37  Minn.   197;  Kine  v.  Mcrri- 

a.  Farrant  r.  Thompson,  5  B.ac  Aid.  man,  38   Minn.  47;  Heard  r.  Jaine^ 
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for  coal,*  or  ore,  mined  and  carried  away,*  for  loads  of  earth  taken 
from  the  plaintiff's  lands,'  and  for  manure  not  incorporated  with 
the  soil.* 

The  impolicy  of  litigating  in  a  personal  action  an  issue  essen- 
tially local,  has  led  to  an  exception  to  the  general  rule  stated 
in  those  cases  where  the  defendant  is  in  actual  adverse  possession 
of  the  land.*     The  exception,  however,  only  obtains  where  the 

49  Miss.  236  ;  Ward  v.   Carson   River  10  Watts  (Pa.)  342  ;  Elliott  v.  Powell, 

Wood  Co.,  13  Nev.  44;  Foote  v,  Mer-  10  Watts  (Pa.)  453;  36  Am.  Dec.  200; 

ril,  54   N.  H.  490;  20  Am.   Rep.  151;  King  v.  Richard,  6  Whart.  (Pa.)  424; 

Whitbeck  v.  New  York  Cent.  R.  Co.,  37  Am.  Dec.  420;  Porter  v,  McGinnis, 

36  Barb.  (N.  Y.)  644;  Ross7\  Scott,  15  i  Pa.  St.  413;  Stafford  v.  Ames,  9  Pa. 

Lea  (Tenn.)  479;  Tilden  v,  Johnson,  52  St.  343 ;  Heaton  v.  Findlay,  12  Pa.  St. 

Vt.  628;  36   Am.  Rep.  769;  Eldred  v,  304;  Harlan  v.  Harlan,  15  Pa.  St.  513; 

Oconto  County,  33  Wis.  133  ;  Brewer  53  Am.  Dec.  612;  Hannen  v.  Ewalt, 

f.  Fleming,  51    Pa.  St.  102  ;  Riddle  v.  18  Pa.  St.  p;  Baker  v.  King,  18  Pa.  St. 

Driver,  12  Ala.  590.  138;  Clark  v.  Smith,   25  Pa.  St.  137; 

The  mere  cutting,  without  carrying  Hole  v.  Rittenhouse,  25  Pa.  St.  491; 

the  trees  away,  has  been  held  conver-  Cromelieu  v.   Brink,  29  Pa.  St.  526; 

sion.     Sanderson  v,  Haverstick,  8  Pa.  Forsyth  v.  Wells,  41   Pa.   St.  294;  80 

St.  294.  Am.  Dec.  617;   Kier  v»  Peterson,  41 

Where    one  takes    trees    and  saws  Pa.  St.  363 ;  Brewer  r.  Fleming,  51  Pa. 

them   into    boards    and    planks,  the  St.  102;  Green  i;.  Ashand  Iron  Co.,  62 

owner  thereof  may  take  the  lumber  or  Pa.  St.  97  ;   National  Transit  Co.  v, 

bring  trover  for  the  conversion.  Brown  Weston,  121  Pa.  St.  485;  Lehigh  Zinc 

V.  Sax,  7  Cow.  (N.  Y.)  95.  etc.,  Co.  v.  New  Jersey  Zinc,  etc.,  Co. 

A  mortgagee  may  maintain  an  action  (N.  J.  1893),  26  Atl.  Rep.  920;  Lehman 

for  timber  severed  and  sold.     Howe  v.  v.  Kellerman,  6«;  Pa.  St.  489;  Baker  v. 

Wadsworth,  59  N.  H.  397;   Whedden  Howell,  6  S.  &  R.  (Pa.)  478. 

V,  Seelye,  40  Me.  247;  63  Am.  Dec.  661.  In  Wright  v.  Guier,9Watt8  (Pa.)  172; 

In  James  v.  Shlasar,  3   Mo.   2x1,  an  36  Am.  Dec.  108,  Gibson,  C.  J.,  said: 

action  was  maintained  for  the  recovery  "The  true  reason  why  trover  or  replevin 

of  wood  cut  and  corded  on  public  lands  lies  not  against  an  actual  occupant  is  not 

which  were  afterward  sold  to  the  de-  any  supposed  locality  of  the  question, 

fendant.  but  the  impolicy  of  suffering  him  to  be 

Measure  of  Damages.  —  As  to  the  harassed   with   his  separate  action  for 

measure  of  damages  in  actions  for  sev-  each    bushel    of  wheat    consumed   or 

ered  portions  of  the  realty,  see  infra^  stick  of  firewood  burnt  on  the  premises 

this  title.  Measure  of  Damages — Value  instead  of  having  the  matter  settled  at 

as  Affected  by  Act  of  Wrongdoer,  once  by  an  action  to  recover  the  pos- 

1.  Forsyth  v.  Wells,  41  Pa.  St.  291 ;  session. " 

80  Am.  Dec.  617 ;  Wood  v,  Morewood,  In  Mather  v.  Trinity  Church,  3  S.  & 

3  Q^  B.  440 ;  43  E.  C.  L.  810.  R.  (Pa.)  509 ;  8  Am.  Dec.  663,  the  plain- 

2.  Northum  v.  Borden,  32  Eng.  L.  tiffs  had  for  ninety  years  been  in  pos- 
&  Eq.  559.  session  of  land,  a  portion  of  which  had 

And  for  stone  and  gravel  quarried  not  been  inclosed,  but  nevertheless  was 

and  taken  off.     Mather  v.  Trinity  occupied.     Near  the  boundary  line  of 

Church,  3  S.  &  R.   (Pa.)  509;  8  Am.  the  land  claimed  by  the  plaintiffs  was  a 

Dec.  663.  stone  quarry,  out  of  which  the  defend- 

8.  Riley  v,  Boston    Water  Co.,  1 1  ant  dug  and  carried  away  the  stone  and 

Cush.  (Mass.)  11.  gravel  which  were  the  subject  of  this 

4.  Pinkham  v.  Gear,  3  N.  H.  484;  action  of  trover.  Both  the  plaintiffs  and 

Strong  7^  Doyle,  no  Mass.  92;  Stone  the  defendant  claimed  to  have  been  in 

V.  Proctor,  2  D.  Chip.  (Vt.)  116.  possession  of  this  quarry.    The  judge 

6.  Brown  V.Caldwell,  10 S.  &R.( Pa.)  charged  the  jury  that,  although  they 

114;  Berry  v.  McMulIen,  17  S.  &  R.(  Pa.)  should  be  of  opinion  that  the  defendant 

85;  Coldwell  V.  Peden,3  Watts  (Pa.)  had  the  exclusive  and  adverse  posses- 

327;  Grubb  V.  Guilford,  4  Watts  (Pa.)  sion  of  the  land  from  which  the  stones 

24i;Wrighti;.  Guier,  9  Watts  (Pa.)  174;  were    taken,   for  any  time    less  than 

36  Am.  Dec.  108 ;  Lewis  v.  Robinson,  twenty -one    years,  yet  the  plaintiff 
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defendant  has  the  actual  occupation,  "  not  a  bare  solitary  trespass, 
but  an  actual,  visible,  notorious,  hostile  occupation."  *  A  mere 
temporary  holding  for  the  purpose  of  excluding  a  trespasser,  by 
nature  having  no  right  of  possession,  is  not  sufficient  to  defeat 
the  constructive  possession  which  the  law  casts  upon  an  owner  not 
an  actual  occupant.* 

V.  Who  Liable  nr  Tboveb — 1.  In  General. — As  everyone  who  in- 
terferes with  another  man*s  right  to  the  possession  of  his  goods  is 
guilty  of  a  conversion,  and  as  no  man  can,  as  a  general  rule,  give 
to  another  a  better  title  than  he  possesses  himself,  a  series  of 
persons  may  each  be  guilty  of  successive  acts  of  conversion  of  the 

might  recover  in  the  action  of  trover,         The  Pennsylvania  Act  of  May  i6th, 

which  was  held  to  be  error.  Tilghman,  1871    (P.  L.  268),  altered  the  existing 

C.  J.,  said:  "  This  is  not  the  proper  form  law  in  so  far  as  it  applied  to  the  action 

of  action  to  try  the  title  to  land,  nor  of  replevin,  but  in  National  Transit  Co. 

have  I  been  able  to  find  any  case  where  v.  Weston,  121  Pa.  St.  485,  the  action 

it  has  been  sustained  for  that  purpose,  of  trover  was  decided  to  have  been  un- 

although  there  are  many  cases  where  it  affected  by  this  legislation.  Renick  v. 

has  been  brought  for  the  conversion  of  Boyd,  99  Pa.  St.  557;  44  Am.  Rep.  124. 
wood  and  coal,  when   the   right  of  the         1.  Duncan,  J.,  in  Mather  v.  Trinity 

freehold  was  not  claimed  by  the  defend-  Church,  3  S.  &  R.  (Pa.)  509;  8  Am. 

ants.     The  inconvenience  of  trover  to  Dec.  663. 

try  the  title  to  land  would  be  great ;  A  wrong  possession  from  one  part  of 
for  being  a  transitory  action,  the  trial  the  tract  to  another,  or  entries  into  it  to 
might  be  transferred  to  a  distant  county  take  timber  for  a  sawmill,  or  wood  for 
or  even  to  a  distant  state,  if  the  defend-  an  iron-works,  is  not  such  an  adverse 
ant  should  happen  to  be  found  there,  possession  as  will  exempt  the  defendant 
Neither  is  the  action  maintainable  when  from  this  form  of  action.  Potts  v.  Gil- 
the  possession  of  the  land  was  held  ad-  bert,  3  W.  N.  C.  (Pa.)  475;  Sorbert;. 
versely  to  the  plaintiff."  Willing,  10  Watts  (Pa.)  141 ;  Adams -r. 
The  leading  ease  of  Player  v,  Rob-  Robinson,  6  Pa.  St.  271;  Hole  v.  Rilten- 
erts,  I  Jones  243  {cited  in  Viner's  Abr.  house,  25  Pa.  St.  491. 
237,  pi.  7),  is  thus  explained  by  Tilgh-  In  Yates  v.  French,  25  Wis.  661,  to  an 
man,  C.  J.,  in  Mather  i'.  Trinity  Church,  action  of  troverjfor  cutting downandcon- 
3  S.  &  R.  (Pa.)  509;  8  Am.  Dec.  663  :  verting 'three  million  feet  of  lumber,  the 
**  A,  the  lord  of  a  manor,  leased  to  B  property  of  the  plaintiff,  the  defendants 
all  the  coal  and  coal  mines  open  or  to  were  justified  under  a  license  given  them 
be  found  in  the  manor.  C  was  a  copy-  by  the  plaintff,  in  compensation  for  a 
holder  of  parcel  of  the  manor  for  term  trespass  committed  by  the  latter  upon 
of  his  life.  A  entered  on  the  copyhold  their  land.  It  was  held  that  since  the 
during  C's  life  and  dug  coal,  which  he  license  was  revocable,  and  hence  created 
converted  to  his  own  use.  B  recovered  no  interest  in  the  land,  the  justification 
against  him  in  trover,  although  neither  of  the  defendant  raised  no  question  of 
A  nor  B  could  enter  into  the  copyhold  title  to  real  estate  so  as  to  defeat  the 
without  being  trespassers.  But  it  must  action  on  the  ground  that  it  was  local, 
be  remarked  that  the  title  and  posses-  2.  The  mere  temporary  occupancy 
sion  of  the  copyholder  were  not  adverse  for  the  purpose  of  taking  off  timber  by 
to  B,  because  he  claimed  no  right  to  the  one  having  no  right  of  possession,  is  not 
coal ;  so  that,  although  B  could  not  have  such  an  actual  possession  as  defeats  the 
entered  to  dig  that  coal,  yet  being  dug,  constructive  possession  which  the  law 
A  did  him  wrong  in  converting  it  to  casts  upon  the  owner.  Brewer  v.  Flem- 
his  own  use,  because  A  had  leased  to  ing,  314  Pa.  St.  102. 
him  all  the  coal  in  the  manor.  There  An  action  of  trover  will  lie  by  the 
was  no  contest  about  the  title  to  the  owner  of  the  legal  title  to  land  to  re- 
lands,  but  only  about  the  coal.  The  cover  the  value  of  wood  cut  upon  it  by 
title  was  confessed  by  both  A  and  B  to  a  trespasser;  and  he  who  purchased  the 
be  in  C,  so  that  as  between  A  and  B  it  land  at  a  sherifTs  sale  as  the  property 
was  proper  to  consider  the  possession  of  of  one  who  had  trespassed  upon  it  by 
the  coal  as  in  B."  cutting  timber,  and  in  pursuance  of  bis 
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same  goods,  and  each  therefore  be  liable  to  an  action  of  trover  by 
the  owner,  although  there  can  be  but  one  recovery ;  the  choice  of 
defendants  lies  with  the  owner,  and  his  election  cannot  be  ham- 
pered by  considerations  of  moral  guilt  or  innocence  of  any  tort- 
feasor.* The  fact  that  an  action  could  be  maintained  against  a 
carrier  who  wrongfully  delivered  goods  is  no  defense  to  an  action 
against  the  person  to  whom  they  were  delivered.*  A  corporation 
is  responsible  in  its  corporate  capacity  for  a  conversion  committed 
by  one  of  its  officers  or  agents,  but  the  injured  party  may  pro- 
ceed against  the  agent  or  officer  individually.^ 

He  who  intermeddles  with  personal  property  not  his  own  must 
see  to  it  that  he  is  protected  by  the  authority  of  ownership,  or 
otherwise  clothed  with  the  authority  he  attempts  to  assert.*  So 
one  who  assists  a  wrongdoer,  even  though  he  acts  as  agent,  in 
the  execution  of  his  act,  is  liable  regardless  of  his  ignorance  of 
the  rights  of  the  owner  or  his  participation  in  the  profits  of  the 
illegal  enterprise.*  But  trover  will  not  lie  against  a  servant  for 
taking  goods  by  his  master's  command  and  for  his  master's  use, 
when  the  command  is  not  to  do  an  apparent  wrong,  and  the  serv- 
ant's possession  is  lawful.® 

purchase  continued  to  cut  timber  also,  session  in  good  faith  and  for  a  lawful 

at  the  same  time  owning  and  occupj'ing  purpose.     TaHman  v.  Turck,  26  Barb, 

adjoining  lands,  included  in  the  same  (N.  Y.)  167;   Garrard  v.  Pittsburgh^ 

deed   from  the  sheriff,  has  not  such  a  etc.,  R.  Co.,  29  Pa.  St.  154. 
colorable  title  or  possession  as  will  pro-        5.  Stephens  v,   Elwall,   4  M.  &   S. 

tect    him   from    this    form   of    action.  259;  Perkins   v.   Inalte,   i  Wils.  328; 

Wright  V.  Guier,  9  Watts  (Pa.)  172; 36  McPartland  v.  Read,  11  Allen  (Mass.) 

Am.  Dec.  108.  231;    Edgerly  v.   Whalan,    106  Mass. 

1.  Wilbraham  v.  Snow,  2  Saund.47i;  307;  Huffman  v.  Parsons,  21  Kan.  467; 
Cooper  V,  Willomatt,  i  C.  B.  672;  Singer  Mfg.  Co.  v.  King,  14  R.  I.  511 ; 
50  E.  C.  L.  670;  McCombie  t^  Davies,  Mead  v.  Jack,  12  Daly  (N.  Y.)65: 
6  East  540;  Packer  v.  Gillies,  2  Camp.  Boyce  v.  Brockway,  31  N.  Y.  490;  Cobb 
336;  Matthews  z\  Menedger,  2  McLean  v,  Davies,  9  Barb.  (N.  Y.)  242;  r'v*s*d, 
(U.  S.)  145;  Doty  V,  Hawkins,  6  N.  H.  10  N.  Y.  335 ;  March  v,  McKoy,  56  Cal. 
247  ;  25  Am.  Dec.  459.  85 ;  Sever  v.  McLauehlin,  79  N.  Car. 

Possession  in  the  defendant  is  not  153;   Alexander  ?',   Swackhamer,  105 

necessary  to  support  the  action.     Hall  Ind.  81 ;  53  Am.  Rep.  180 ;  Dahl  v,  Ful- 

r.  Amos,  5  T.  B.  Mon.  (  Ky.)  89;  17  ler,  50  Wis.  501 ;  Camody  v.  Portlock 

Am.  Dec.  42.  (Ala.  1893),  12  So.  Rep.  071. 

2.  Dickson  v.  Merchants'  Elevator  In  Hollins  v.  Fowler,  L.  R.,  7  H.  L. 
Co.,  44  Mo.  App.  498.  757,    X    procured   cotton   from  A  by 

3.  McDonald  v,  Kinnon,  92  Mich,  fraud.  X  sold  it  to  Y,  a  cotton  broker, 
254;  52  N.  W.  Rep.  303;  In  Campau  v,  who  had  no  knowledge  of  the  wrong- 
Bemis,  35  111.  App.  37,  it  was  held  that  ful  act.  Y  bought  the  goods  believ- 
where  the  president  of  a  corporation  ing  his  customer,  M,  would  purchase, 
instructed  the  manager  to  decline  to  though  M  had  not  in  fact  ordered  any 
deliver  the  plaintiff's  goods,  claiming  cotton  from  Y,  nor  intimated  that  he 
title  in  the  company,  there  was  sufii-  would  purchase  any.  The  cotton  was 
cient  evidence  of  a  conversion.  subsequently  converted  into  yarn  and 

4.  Spraights  r.  Hawley,  39  N.  Y.  cloth  at  M's  factory.  In  an  action  by  A 
441 ;  100  Am.  Dec.  452.  against  Y,  it  was  held  that  Y  was  lia- 

The  defendant  who  comes  into  pos-  ble  for  a  conversion  and  that  X,  M, 

session  of  goods  which  have  been  and  the  cotton  pickers  and  spinners  at 

wrongfully  taken,  is  deemed  a  wrong-  the  mill  who  assisted  in  the  act  were 

doer  as  much  as  the  original  tortious  likewise  liable, 

taker,  unless  he  can  establish  his  pos-  6.  Powell  7'.  Hoyland,  6  Exch.  67. 
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One  who  purchases  property  from  a  wrongdoer,*  or  from  one 

A  servant  of  a  purchaser  at  an  illegal  One  who  innocentlj  buys  the  goods 

sale  who   merely  carries  goods  from  of  a  thief  is  liable  for  conversion  if  he 

one  shop  to  another,  without  knowl-  mixes  the  goods  with  his  own,  so  that 

edge  of  the  owner's  claim   upon  the  they   cannot  be  identified,  and  sells 

property,  is  not  liable  in  an  action  of  them.     Shearer  v.  Evans,  89  Ind.  400. 

trover.  Burdilt  v.  Hunt,  25  Me.  419;  43  When  A   bought  a  stolen  horse  at 

Am.  Dec.  289.   '  public  auction  and  after  keeping  him 

The  removal  and  retention  of  the  for  several  months  sold  him  in  good 
personal  property  of  a  stranger,  bv  an  faith,  without  any  notice  of  the  plain- 
officer  acting  by  the  direction  of  a  third  tiff's  claim,  he  was  responsible  for  its 
person,  is  a  conversion  by  both.  Cal-  value.  Robinson  v,  Skipworth,  23 
kins  V.  Lockwood,  17  Conn.  154;  42  Ind.  311. 
Am.  Dec.  729.  It  is  a  conversion  to  buy  fruit  stolen 

An  officer  of  a  town  who  removes  a  from   a  plaintiff's  land.     Freeman  v. 

quantity  of  fencing  from  the  land  of  Underwood,  66  Me.  229. 

its  owner,  supposing  it  to  belong  to  the  The    action    may  be   maintained 

town,  is  liable  in  trover  for  its  value,  against  the  purchasers   from   a  thief 

Smith  V,  Colby,  67  Me.  169.  without  a  prosecution  or  conviction  of 

Judgment    Creditor.  —  So    one    who  the  wrongdoer.    Newkirk  v.  Dalton, 

causes  execution  on  an  invalid  judg-  17   III.  413,  and   by   a   bailor  against 

ment  to  be  issued  and  levied,  is  liable  one   who  purchases   from   his  bailee, 

in  an  action  by  the  owner  of  the  prop-  Roland  v.  Gundy,  5  Ohio  202. 

erty  so  seized.     Marks  v.  Wright,  81  Where    A,   having  bona   fide  pur- 

Wis.  572;  Libby  v.  Soule,  13  Me.  310.  chased  a  stolen  horse  at  public  auction. 

If  a  sheriff  at  the  instance  of  a  cred-  sent  it  for    sale  to  a   repository  for 

itor  unlawfully  seizes  goods,  he  and  horses  kept  by  B,  and  the  owner  of 

such   creditor  are  joint   tort-feasors;  the  horse  found  it  there  and  upon  the 

but  if  the  sheriff  with  the  creditor's  demand  of  it  of  B,  in  the  presence  of 

consent  tenders   back  the  goods,  and  A,  B  refused  to  deliver  it,  it  was  held 

the    latter  afterwards   illegally  holds  that  there  was  a  joint  conversion.  Lee 

them,  he  alone  is  responsible.    Gilbert  v.  Bayes,  18  C.  B.  599;  86  E.  C.  L.  597. 

V.  Peck,  43  Mo.  App.  577 ;  Phelps  v.  Auctioneer. — In  Hoffman  v.  Carow, 

Delmore,  23  N.  Y.  Supp.  229;  69  Hun  22  Wend.  (N.  Y.)  285,  it  was  held  that 

(N.  Y.)  18.  an   auctioneer  who,  although   in  the 

1.  2  Kent's  Com.  (6th  ed.)  324;  Hoi-  regular  course  of  business,  receivesand 

lins  V.   Fowler,   L.  R.,  7  H.   L.  757;  sells  stolen  goods,  is  liable  to  the  true 

Hardman   v.  Booth,  i    H.  &  C.  S03  ;  owner  as  for  conversion.     But  this  was 

White  V,  Spettigue,  13  M.  &  W.  603;  denied  in  Rogers  v.  Hine,  2  Cal.  571; 

Lee  IK  Bayes,  18  C.  B.  ^99;  86  E.  C,  L.  56  Am.  Dec.  363. 

597;  Everett  T'.  Coffin,  6  Wend.  (N.Y.)  Where  a  mortgagor,    by  false  and 

602  ;  Miller  v.  Thompson,  60  Me.  322  ;  fraudulent  representations,  prevailed 

Levi  V.  Booth,   58  Md.  305 ;  42  Am.  upon  the  mortgagee  to  allow  the  mort- 

Rep.  332;  Robinson  r.  Skipworth,  23  gaged  goods  to  remain  in  his  possession, 

Ind,  311;' Field  zk  Stearns,  42  Vt.  106;  and  for  the  purpose  of  cheating  and 

Poor  V.  Woodburn,  25  Vt.  234;  Fitz-  defrauding  the  mortgagee,    sent  the 

Simmons  v,  Joslyn,  21  Vt.  129;  52  Am.  goods  to  an  auctioneer,  by  whom  they 

Dec.  46;  McCrillis  v,  Allen,  57  Vt.  505;  vt-ere  sold  and  the  proceeds  paid  over 

Dame  v,  Baldwin,  8  Mass.  518;  Hec-  to  the  mortgagor,  it  was  held  that  the 

kle  V,  Lurvey,  loi   Mass.  344;  3  Am.  mortgagee  might  maintain  trover  for 

Rep.  366.  the  goods  against  the  auctioneer,  al- 

In  McCombie  v.  Davies,  6  East  540,  though  the  auctioneer  did  not  partici- 

Lord  Ellenborough  said :  "According  pate  in  the  fraud  and  had  no  knowl- 

to  Lord  Holt,  in   Baldwin  7'.  Cole,  6  edgeof  the  fact  of  the  mortgage.  Coles 

Mod.  212,  the  very  assuming  to  one's  f.  Clark,  3  Cush.  (Mass.)  399. 

self,  the  property  and  right  of  dispos-  Where   the  owner  of  a  horse  lent 

ing  of  another  man's  goods  is  a  con-  him  to  a  person,  who  subsequently  ex - 

version;  and  certainly  a  man  is  guilty  changed  him  with  the  defendant  for 

of  a  conversion  who  takes  my  property  another  horse,  and  the  defendant  aft- 

by  assignment  from  another  who  has  erwards   loaned  him  to  another  per- 

no  authority  to  dispose  of  it."  son,  it  was  held  that  the  defendant  was 
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who  has  no  power  to  sell,*  and  disposes  of  it,  or  otherwise  shows 
an  intent  to  appropriate  it  to  his  own  use,  although  in  good  faith, 
may  be  liable  in  trover.  A  purchaser  of  personal  property  on 
which  there  is  a  valid  Hen  recorded,  is  liable  in  an  action  of  trover 
if  he  sells  it.*  The  general  rule,  however,  is  not  applicable  to  one 
who  seizes  bank  bills  or  other  negotiable  instruments  transferable 
merely  by  delivery.*  And  a  mere  naked  bailee  of  stolen  goods, 
although  with  knowledge  that  they  are  stolen,  who  does  no  act  and 
has  no  intent  to  appropriate  the  property  to  his  own  use,  but  de- 
livers it  up  before  any  demand  to  the  person  from  whom  he 
received  it,  is  not  liable  in  trover.* 

2.  Carriers  and  Warehousemen.  —  Carriers  and  warehousemen 
must  deliver  property  at  their  peril,  for  if  the  delivery  be  to  the 
wrong  person,  either  by  an  innocent  mistake,  or  through  fraud  of 
a  third  person,  as  upon  a  forged  order,  the  wrongful  delivery  may 
be  treated  as  a  conversion.^ 

liable  in  an  action  therefor,  and  that  no  v.  Great  Northern  R.  Co.,  1 1  Exch. 

demand  of   the  owner  was  necessary  756;  Stephenson  v.  Hart,  4  Bing.  476; 

before  commencing  the  action.    Gil-  15  E.  C.  L.  47;   Lubbock  v,  Inglis,   i 

more  v.  Newton,  9  Allen  (Mass.)  171 ;  Stark.  104;  Mills  v.  Ball,  2  Bos.  &  P. 

95  Am.  Rep.  749.  457;    Youl    v,   Harbottle,   Peake  49; 

1.  Hyde  v.  Noble,  13  N.  H.  494;  38  Boyce  v,  Brockway,  31  N.  Y.  490; 
Am.  Dec.  508;  Abbott  v.  May,  50  Aia.  Guillaume  v.  Hamburgh,  etc.,  Packet 
97;  Parish  v,  Morey,  40  Mich.  417;  Co.,  42  N.  Y.  212;  Viner  v.  New  York, 
Moody  V.  Blake,  117  Mass.  23;  Hamet  etc.,  S.  S.  Co.,  50  N.  Y.  23;  Esmay  v. 
V,  Letcher,  37  Ohio  St.  357  ;  Terry  v.  Fanning,  9  Barb.  (N.  Y.)  176;  Willard 
Bamberger,  44  Conn.  558;  Peters  v.  v.  Bridge,  4  Barb.  (N.  Y.)  361;  Nau- 
Ballister,  3  Pick.  (Mass.)  495.  man  v.  Caldwell,  2  Sweeney  (N.  Y.) 

If   a    principal    ratifies    the    unau-  212;  Ostrander  x;.  Brown,  15  Johns.  (N. 

thorized   purchase  by  his  agent  of  a  Y.)39;  8  Am.  Dec.  211;    Everett  v. 

chattel  which  the  vendor  had  no  right  Coffin,  6  Wend.  (N.  Y.)  603;  22  Am. 

to  sell,  he  is  guilty  of  a  conversion,  al-  Dec.  551;   Pow^ell  7>.  Myers,  26  Wend, 

though  he  had  no  knowledge  of  the  (N.   Y.)   C91 ;    Compton   v.   Shaw,   3 

circumstances  which  made  the  sale  un-  Thomp.   &  C.   (N.  Y.)  761;  Bush  r. 

lawful.     Hilbery  v.  Halton,  2  H.  &  C.  Romer,  2  Thomp.  &  C.   (N.  Y.)  597; 

822 ;  33  L.  J.  Exch.  190 ;  Fowler  v.  Hoi-  Claflin  v.  Boston,  etc.,  R.  Co.,  7  Allen 

lins,  L.  R.,  7  Q^B.  616.  (Mass.)    341;    Gilmore   v.   Newton,  9 

2.  Church  v,  McLeod,  58  Vt.  541.  Allen  (Mass.)  171 ;  95  Am.  Rep.  749; 
8.  Spooner  v.     Holmes,    102   Mass.  Stanley  r.  Gay  lord,   i    Cush.   (Mass.) 

503  f  3  ^^'  Rep.  491.    In  this  case  the  546;  48  Am.  Dec.  643;   Erie  Dispatch 

action  was  brought  to  recover  interest  v.   Johnson,   87   Tenn.  490;   Doty  v. 

coupons  against  a  person  who  had  re-  Hawkins,  6  N.  H.  247 ;  25  Am.  Dec. 

ceived  them  as  an  agent  for  exchange,  459;  Hyde  v.  Noble,  13  N.  H.  494;  38 

and  transferred  them  by  delivery  be-  Am.  Dec.  508 ;  Lovejoy  v.  Jones,  30  N. 

fore  any  demand  or  notice  from  the  H.  164;  Cooper  v,  Newman,  45  N.  H. 

plaintiff.  339;  Cheshire   R.  Co.  z\  Foster,  51  N. 

4.  Loring  v,  Mulcahy,  3  Allen  H.  491;  Smith  v.  Bell,  9  Mo.  873;  Du- 
(Mass.)575.  four  x;.  Mepham,  31  Mo.  577;  Pratt  v. 

5.  The  liability  of  carriers  and  ware-  Bryant,  20  Vt.  333;  Baltimore,  etc.,  R. 
housemen  is  treated  elsewhere  in  this  Co.  v.  O'Donnell,  49  Ohio  St.  489; 
work.  See  Carriers,  vol.  2,  p.  884  Arnold  v,  Kelly,  4  W.  Va.  646;  Louis- 
el  seq.;  Bailments,  vol.  2,  p.  58  etseq.  ville,  etc.,  R.  c5o.    v.  Lawson,  88  Ky. 

In  addition   to  the    cases    in   these  496;  Illinois,  etc.,  R.  Co.  v.  Parks,  54 

references,  the  following  may  be  cited:  111.  294;  Graves  v.  Smith,  14  Wis.  5;  80 

Quay  v.  McMinch,  2  Neil  C.  R.  78;  Am.  Dec.  762;  Alabama,  etc.,  R.  Co.  v. 

Chandler  v.  Partin,  2  NeilC.  R.  72;  Kidd,  35  Ala.  209 ;   Bullard  r.  Young, 

Hartop  V.  Hoare,  2  Str.  1187;  Crouch  3  Stew.  (Ala.)  46;  Adams  v.  Blanken- 
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3.  Agents. — The  general  rule  is  that  if  an  agent  sells  or  other- 
wise disposes  of  the  property  of  his  principal  in  a  particular  way, 
or  for  a  particular  purpose,  not  authorized,  he  is  liable  in  trover.* 

stein,  2   Cal.  413;   ^6  Am.  Dec.  350;  the  instruction  that  the  defendant  was 

Hanna  v.  Flint,  14  Cal.  73 ;  Rosenfield  not  to  let  the  note  g^t  out  of  his  reach 

V,  Express  Co.,  i  Woods  (U.   S.)   136.  without   receiving  the   money.     The 

Warehousemen. — See  McBee  r.  Cea-  defendant  delivered  the  note  to  P., 
sar,  15  Oregon  62 ;  German  Nat.  Bank  under  a  promise  by  the  latter  that  he 
V,  Meadowcroft,  95  111.  124;  35  Am.  would  get  it  discounted  and  return  the 
Rep.  137 ;  Erwin  v.  Clark,  13  ^fich.  10;  proceeds.  Where  F.  took  the  note,  got 
Briggs  V.  Haycock,  63  Cal.  343 ;  Glyn  the  proceeds  and  appropriated  them, 
Mills,  etc.,  Co.  V.  East  &  West  India  it  was  held  that,  "The  act  of  the  de- 
Dock  Co.,  L.  R.,  7  App.  Cas.  591.  fendant  in  permitting  the  note  to  get 

Where  wheat  has  been  delivered  to  out  of  his  possession  and  beyond  his 
a  mill  and  wrongfully  converted  into  reach  was  an  act  which  he  had  no  legal 
flour  and  stored  with  other  flour  be-  right  to  do.  It  was  an  unlawful  inter- 
longing  to  the  mill  owner,  in  the  mill,  ference  with  the  plaintiff's  property.'* 
the  owner  of  the  wheat  may  maintain  In  Syeds  t».  Hay,  4  T.  R.  260,  where 
an  action  of  trover,  and  is  entitled  to  the  owner  of  goods  on  a  vessel  moored 
the  amount  of  flour  which  his  wheat  at  a  certain  wharf,  directed  the  captain 
would  produce.  First  Nat.  Bank  v,  not  to  land  them  on  that  wharf,  but  he 
Scott,  36  Neb.  607.  did  so,  supposing  the  wharfinger  had  a 

A  warehouseman  who  receives  to-  lien  upon  them  for  wharfage,  it  was 

bacco  and  sells  the  same  on  commis-  held   that  the    captain   was   liable  in 

sion  without  notice  of  a  claim  thereof  trover.     See  also  Barton  r.  White,  i 

adverse  to  that  of  the  consignor,  can-  Har.    &    ].   (Md.)    579;    Coleman  i\ 

not  be  held   liable   for  a  conversion.  Pearce,  26  Minn.  123. 

Abernathy  v,  Wheeler,  92  Ky.  320.  An    agent  to  whom  goods  are  in- 

1.  Laverty  v,  Snethen,  68  N.  Y.  ^26;  trusted  to  be  sold  upon   commission. 

Lindley  v.  Downing,  2  Ind.  418;  Niar-  who  afterward  claims  to  have  bought 

riam  v.  Yeag^r,  2  B.  Mon.  (Ky.)  339;  them    from  the   principal,   and  upon 

Etter  V.  Bailey,  8  Pa.  St.  442  ;  Crocker  that  ground  refuses  to  give  the  princi- 

V.  Gullifer,  44  Me.  491 ;  69  Am.  Dec.  pal  any  account  of  what  he  has  done, 

118.     See  also  Grant  v.  King,  14  Vt.  or  to  return  the  goods,  will  be  treated 

367;  Hill  V.  Freeman,  3  Cush.  (Mass.)  as  having  converted  them.     Solomon 

257;  Melody  v.  Chandler,  12  Me.  282.  v.  Waas,  2  Hilt.  (N.  Y.)  179. 

In  McMorris  v.  Simpson,  21  Wend.  In  Spencer  v.   Blackman,  9  Wend. 

(N.  Y.)  610,  Bronson,  J.,  said,  the  g^n-  (N.  Y.)  167,  where  a  watch  was  deliv- 

eral  rule  that  the  action  of  trover  "  may  ered  to  the  defendant  to  have  its  value 

be  maintained  whenever  the  agent  has  appraised  by  a  watchmaker,  and  he  put 

wrongfully  converted  the  property  of  it  into  the  possession  of  a  watchmaker, 

his  principal  to  his  own  use ;  and  the  and  it  was  levied  upon  by  virtue  of  an 

fact  of  conversion  will  be  made  out,  by  execution  issued  against  the  owner,  the 

showing  either  a  demand  and  refusal,  act  of  the  defendant  was  held  to  be  a 

or  that  the  agent  has,  without  neces-  conversion. 

sity,  sold  or  otherwise  disposed  of  the  Where  a  factor  in  Buffalo  was  di- 

property  contrary  to  his  instructions,  rected  to  sell  wheat  at  a  specified  price 

When  an  agent  wrongfully  refuses  to  on  a  particular  day,  or  ship  it  to  New 

surrender  the  goods  of  his  principal,  York,  his  failure  to  sell  or  ship  on  that 

or  wholly  departs  from  his  authority  day,  selling  it  on   the  day   following 

in  disposing  of  them,  he   makes  the  at  the  price  named,  was  Held  to  be  a 

property  his  own,  and  may  be  treated  conversion.     Scott  v,   Rogers,  31   N. 

as  a  tort-feasor."  Y.  676. 

In    Laverty  v.   Snethen,  68  N.  Y.  When  a  wife  gave  a  note  to  an  attor- 

525,  Church,  C.  J.,  said:  **  The  result  ney  with  instructions  to  pay  it  over  to 

of  the  authorities  is  that  if  the  agent  her  husband  when  he  should  obtain  a 

parts  with  the  property  in  a  way  or  for  divorce,  but  the  attorney  indorsed  it 

a  purpose  not  authorized,  he  is  liable  over  to  a  bank  which  collected  it  from 

for  a  conversion."     In   this   case  the  the  maker,  it  was  held  that  he  was  lia- 

plaintiff  indorsed  and  delivered  a  note  ble  as  for  the  conversion.     Badger  v, 

to  the  defendant  for  negotiation,  with  Hatch,  71  Me.  562. 
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If  empowered  to  sell  goods,  the  agent  pledges  them,*  or  makes 

an  exchange  of  the  property,*  the  action  may  be  maintained 
against  him.  An  agent  to  whom  money  is  intrusted  to  be  loaned 
or  invested  in  the  name  of  his  principal,  is  liable  for  a  conversion 
if  he  invests  it  in  his  own  name,*  or  makes  an  investment  not 
authorized.* 

But  if  the  agent  sells  in  accordance  with  his  authority,  although 
under  the  fixed  price  ;  *  fails  to  take  sufficient  security  therefor ;  • 
or  misapplies  the  proceeds  of  the  sale,  the  action  of  trover  cannot 
be  maintained  against  him.'' 

1.  Nichols  V.  Gage,  lo  Oregon  82.  to  convert  it.     Moore  v,  McKibbin,  33 

S.  Ainsworth    v.    Partillo,    13   Ala.  Barb.  (N.  Y,)  247  ;  Dufresme  v.  Hutch- 

460;  Haas  V,  Damon,  9  Iowa  589.  inson,  3  Taunt.  117. 

8.  Farrand  v,  Hurlburt,  7  Minn.  477.  In  Sarjeant  x\  Blunt,  16  Johns.  (N. 

In  Comley  v,  Dazian,  114  N.  Y.  166,  Y.)  74,  an  agent  who,  under  authority 

plaintiffs  executed  a  bill  of  sale  to  F.  to   sell,   sold  a  watch   deposited  with 

of  certain  property  which  remained  in  him,  for  three  hundred  dollars,  when 

the  possession  of  the  plaintiffs.     F.,  at  told  not  to  sell  for  less  than  five  hund- 

the  plaintiffs'  direction,  transferred  the  red  dollars,  was  held  to  be  guilty  of  a 

bill  of  sale  to  the  defendant,  under  an  breach  of  trust,   not  conversion.     In 

arrangement  by  which  the  defendant  this  case,  Spencer,  J.,  said :  "  If  every 

should   take  possession  of  the  goods,  departure  from  instruction  is  to  expose 

and,  with  the  consent  and  approval  of  a  party  to  an  action  of  trover,  I  should 

the  plaintiffs  and   not  otherwise,  sell  consider  it  as  introducing  a  new  rule 

them  and  distribute  the   proceeds  to  which    might  operate  injuriously, 

plaintiffs'   creditors.      "Where  the  de-  There  is  no  need  of  this  refinement, 

fendant  sold  the  goods  without  such  An  action  on  the  case  is  well  calcu- 

consent,  it  was  held  to  be  a  conversion,  lated  to  redress  an  injury  arising  from 

In  Galbreaith  v.  Epperson    (Tenn.  a  breach  of  instructions.     In  this  case 

1886),  I  S.  W.  Rep.  157,  where  cotton  the   defendant  was  authorized  to  sell 

was  shipped  to  brokers  in  Memphis  to  the  chronometer  for  a  particular  price, 

be  held  by  them  for  sale  on  an  advance  The  complaint  is  not  that  he  sold  it, 

in  the  price,  the  shipment  of  the  cot-  but  that  he  sold  it  for  a  less  sum,  and 

ton  to  a  foreign  port  without  the  knowl-  thus  violated  his  orders.     The  selling 

edge  of  the  consignor,  was  held  to  be  was  not  a  conversion,  but  selling  for  a 

a  conversion,  although  the  defendants  less  price  was  a  breach  of  duty." 

accounted   for  the   cotton  as  sold  in  6.  In  Cairnes  v.  Bleecker,  12  Johns. 

Memphis  at  the  market  price  there.  (N.  Y.)  300,  where  an  agent  authorized 

4.  So  where  money  was  placed  in  to  deliver  goods  to  a  third  person  on 
the  hands  of  the  defendant  to  invest  in  receiving  sufficient  security  for  the 
good  real-estate  security,  but  he  re-  amount,  took  security  which  was  inade- 
tained  the  money  in  his  possession  and  quate,  it  was  held  that  trover  did  not 
caused  his  wife  to  assign  to  the  plain-  lie  against  the  agent,  but  that  the  proper 
tiff  a  bond  not  representing  an  invest-  remedy  was  an  action  on  the  case, 
ment  of  money,  but  obtained  as  a  part  7.  Greentree  v,  Rosenstock,  61  N. 
of  the  consideration  expressed  in  a  real  Y.  583;  Laverty  v.  Snethen,  68  N. 
estate   trade  by  her,   and  secured  by  Y.  523. 

mortgage  on   property   already   fully  In  Palmer  v,   Tarmain,   2  M.  &  W. 

incumbered,  the  agent  was  held  liable  282,  it  was  held  that  one  authorized  by 

for  its  conversion.     King  v,  Mackellar,  the  holder  of  a  bill  of  exchange  to  get  it 

109  N.  Y.  215.     See  also  Whitney  v,  discounted  and  to  apply  the  proceeds 

Martine,  88  N.  Y.  535.  in   a  particular  way,  does  get  it  dis- 

5.  Sarjeant  t;.  Blunt,  16  Johns.  (N.  counted,  but  misapplies  part  of  the 
Y.)  74;  Cairnes  v.  Bleecker,  12  Johns,  proceeds,  cannot  be  sued  in  trover,  but 
(N.  Y.)  300;  McMorris  v.  Simpson,  21  must  be  sued  for  money  had  and  re- 
Wend.  (N.  Y.)  610.  ceived.    See  also  Stierneld  v,  Holden, 

There   is   no  conversion  in  such  a  4  B.  &  C.  5. 

case,  as  the  purchaser  acquires  a  good  Where  an  agent  receives  in  his  name 

title;  the  agent  having  full   authority  a  negotiable  note  due  his  principal,  he 
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And,  in  general,  it  may  be  said  that  the  agent  will  not  be  liable 
as  for  a  conversion  so  long  as  he  acts  within  the  scope  of  his 
authority.* 

4.  Pledgees. — ^Action  for  breach  of  promise  or  pledge  is  not  the 
only  remedy  of  the  parties  to  the  contract,  but  whenever  there  has 
been  a  disregard  of  the  property  rights  of  one  party  by  the  other, 
the  more  efficacious  remedy  is  the  action  of  trover.  Upon  the 
performance  of  the  engagement  for  which  the  security  is  given, 
the  lien  of  the  pledgee  is  at  an  end,  and  upon  a  refusal  to  return 
the  property,  or  his  wrongful  disposition  thereof,  the  action  of 
trover  lies.* 

6.  Mortgagees. — A  mortgage  of  personal  property  passes  the 
whole  legal  title  to  the  mortgagee  conditionally,  and  upon  fail- 
ure to  perform  the  condition  within  a  stipulated  period,  the  sale 
or  disposition  of  the  property  by  the  mortgagee,  subject  to  the 
right  of  redemption,  is  not  a  conversion ;  *  but  if  he  transfer  or 

cannot  be  charged   in   trover  for  its  before  the  commencement  of  action, 

conversion.      Floyd  v.  Day,  3   Mass.  In  this  case  the  court  said,  **  If  the 

405;  3  Am.   Dec.    171.     But  see  City  property  had  been  pi  edged,,  the  action 

Council  V,  Duncan,  i  Treadw.  Const,  might  have  been  maintained  if  the  de- 

(S.  Car.)  436.  fendants  had  never  been  damnified,  for 

1.  McMorris  v.  Simpson,  21  Wend,  in  that  case  they  would  have  no  right 
(N.  Y.)  614;  Dickinson  v.  Dudley,  17  to  sell  the  property,  and  such  sale 
Hun  (N.  Y.)  569.  would  have  been  wrongful  and  would 

2.  See  Bailment,  vol.  2,  p.  59;  have  been  a  conversion  for  which  tro- 
Plbdgb,  vol.  18,  pp.  707-728  et  seq.,  ver  would  lie,  the  pledgee's  special 
where  the  liability  of  the  pledgee  is  property  having  'been  terminated  by 
fully  treated.  their    wrongful  act  and   the  general 

8.  Blain  v.  Foster,  33  111.  App.  397 ;  property  always  having  remained  in 

Brown  v.  Bement,  8  Johns.  (N.  Y.)  96;  the  plaintiff.    But  the  law  is  otherwise 

Burdick  v.  McVanner,  2  Den.  (N.  Y.)  in  the  case  of  a  mortgage.     By  such  a 

170;  Heyland  r*.  Badger,  35  Cal.  404;  conveyance,  the  whole  legal  title  passes 

Wilson  7\  Brannan,  27  Cal.  258;  Good-  to  the  mortgagee  conditionally;  and 

rich  V.  Willard,  2  Gray  (Mass.)  203.  in  the  present  case  the  condition  had 

See  also    Smith  v.  Acker,   23  Wend,  not  been  performed  at   the  time  of 

(N.  Y.)  667;    Case  v.   Boughton,   11  the  sale;  and  at  that  time  the  legal 

Wend.  (N.  Y.)  107;  Patchin  v.  Pierce,  title  of  the  property  was  in  the  de^ 

12   Wend.    (N.   Y.)   62;    Langdon   v,  fendant  and  the  plaintiff  had  no  right 

Buel,  9  Wend.  (N.  Y.)  83;  Dewey  v.  to  the   possession.      By  the  sale  the 

Bowman,  8  Cal.  145  ;  Butler  v.  Miller,  legal  title  was  vested  in  the  purchaser, 

I  N.  Y.  500;  Leach  v.  Kimball,  34  N.  and  the  subsequent   demands  on  the 

H.  568.  defendant  were  of  no  avail.** 

In  Holmes  v.  Bell,  3  Cush.  (Mass.)  In  Wood  v,  Dudley,  8  Vt  435,  the 

322,  where  •  personal  property   mort-  difference    between    a  mortgage  and 

gaged  to  secure  the  payment  of  a  note  pledge  is  thus  stated  :  *'The  diflference 

in  six  months  was  immediately  deliv-  between  a  mortgage  and  a  pledge  is 

ered  to  the  mortgagee,  by  whom  it  was  important ;    the    effects    of  each  are 

sold  on  the  expiration  of  sixty  days  for  widely  different.     In  a  mortgage  oft 

the  breach  of  condition,  it  was  held  personal  chattel  the  general  property 

that  the  mortgagor  could  not  maintain  passed  to  the  mortgagee  subject  to  be 

trover  therefor  against  the  mortgagee  redeemed  according  to  the  terms  of 

by   proving  that   the  note  was  given  contract ;  if  not  redeemed  within  the 

to  indemnify  the  latter  against  the  lia-  time  limit,  the  property  becomes  ab- 

bility  incurred  by  him  for  the  mort-  solute  in  the  mortgagee.     The  consc- 

gagor,  which  had  terminated  without  quence  is  that  the  mortgagee  may  sell 

damage  to  the  mortgagee,  and  that  the  or  dispose  of  the  chattel  immediately, 

property  had  been  demanded  of  him  but  in  case  of  a  pledge  the  general 
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sell  after  the  condition  is  fully  performed,  or  tender  of  payment  is 
duly  made  ;  *  or  if  he  sell  or  transfer  the  entire  property  before 
default,  the  mortgagor  may  maintain  an  action  in  trover  against 
him  for  the  conversion,*  although  it  has  been  held  that  it  makes 
no  difference  whether  the  sale  is  made  before  or  after  de- 
fault, if  the  mortgagor  does  not  make  tender  or  payment  before 
the  lapse  of  the  time  allowed  for  redemption.*  And  it  is  held, 
that  if  a  sale  is  made  of  part  of  the  mortgaged  property,  a  suffi- 
cient amount  to  pay  the  debt,  the  mortgagee  becomes  bailee  of 
the  remainder,  and  if  he  deny  the  mortgagor's  title,  and  assert 
absolute  title  thereto  in  himself,  he  is  liable  to  an  action  of  tro- 
ver.* If  the  mortgagee  takes  possession  before  default  of  the 
mortgaged  property  which,  by  the  terms  of  the  mortgage,  the 
mortgagor  has  a  right  to  retain  until  default,  he  is  liable  in  an 
action  of  trover  by  the  mortgagor,^ 

6.  Fraudulent  Vendees. — A  sale  effected  by  fraud  does  not  make 
a  change  of  property,  but  the  true  owner  may  maintain  trover 
against  a  fraudulent  vendee  who,  as  such,  has  tortiously  acquired 
possession ;  ®  so,  where  a  vendee  purchases  goods  on  credit  by 

property  does  not  pass,  but  remains  in  the  possession,  has  sold  the  property, 
the  pawnor,  the  pawnee  having  only  Landon  v,  Emmons,  97  Mass.  37. 
the  subject  property  or  lien."  1.  Rodney,  etc.,  Mach.  Co.  t\  Stew- 
In  Burdick  t;.  McVanner,  2  Den.  (N.  art,  11  N.  Y.  Supp.  448;  57  Hun  (N. 
Y.)  171,  in  which  the  mortgagor,  after  Y.)  545;  Rice  v,  Kahn,  70  Wis.  323. 
the  day  for  the  performance  of  the  con-  2.  Eslow  i;.  Mitchell,  26  Mich.  500; 
dition  had  passed,  tendered  the  amount  Spaulding  v.  Barnes,  4  Gray  (Mass.) 
due  and  demanded  the  mortgaged  prop-  330 ;  Harder  v.  Hasp,  69  Wis.  288 ; 
erty,  which  the  defendant  refused  to  i&ravel  v,  Ciough,  81  Iowa  272. 
deliver,  and  thereupon  the  mortgagee  An  unqualified  sale  by  the  mortgag- 
sued  for  the  conversion,  the  action  or,  not  merely  of  his  interest  in  the 
was  held  not  maintainable.  The  court  equity  of  redemption,  but  of  the  entire 
said:  "At  law  he  had  no  title  whatever  property,  is  a  wrongful  conversion  for 
against  the  defendant,  and  could  only  which  trover  will  lie.  Ashmead  t*. 
redeem  in  equity,  a  right  which  in  this  Kellogg,  23  Conn.  70. 
case,  ow^ing  to  the  small  value  of  the  3.  Brown  v,  Bement,  8  Johns.  (N. 
property,  could  not  be  enforced  in  chan-  Y.)  96. 

eery.  But  this  circumstance  cannot  4.  Her  v.  Baker,  82  Mich.  226. 
change  the  construction  of  a  mortgage,  If,  upon  default  in  payment  of  an 
nor  give  to  the  plaintiff  a  right  or  a  installment  of  a  debt,  secured  by  chat- 
remedy  which  he  would  not  have  if  the  tel  mortgage,  the  mortgagee  takes  pos- 
property  was  of  greater  value."  session  of  all  the  mortgaged  prop- 
But  where  a  party  who  held  a  mort-  erty  and  sells  it  to  a  third  person, 
gage  of  chattels  took  possession  of  them  the  mortgagor  is  entitled  to  recover 
on  a  claim  that  he  was  the  absolute  the  value  of  the  property  sold  after 
owner,  by  virtue  of  tlie  sale  by  the  the  first  installment  has  been  paid,  to- 
mortgagoV,  and  converted  them  to  his  gether  with  special  damages,  if  any 
own  use,  and  denied  upon  the  stand  at  are  shown.  Brink  v.  Freon,  44  Mich. 
the  trial  that  he  held  or  claimed  them  69;  Brink  v.  Freoff,  40  Mich.  610. 
by  virtue  of  the  mortgage,  he  was  Ha-  6.  Jackson  v.  Hall,  84  N.  Car.  489; 
ble  in  trover,  notwithstanding  the  Ford  t^.  Ransom,  39  How.  Pr.  (N.  Y.) 
mortgage.  Clark  v,  Rideout,  39  N.  429;  Pierce  v.  Hasbrouck,  49  111.  23; 
H.  238.  Niven  v,  Burke,  82  Ind.  455. 

A  second  mortgagee  of  a  chattel  can-  6.  See  Fraudulent  Sales,  vol.  8, 
not  maintain  an  action  for  the  conver-  p.  786;  Bristol  v.  Willsmore,  i  D.  & 
sion  thereof  against  a  purchaser  of  the  C.  514;  8  E.  C.  L.  218;  Read  v.  Hutch- 
first  mortgagee  who,  having  a  right  to  insbn,  3  Camp.  352;  Wilkin's  Case,  i 
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means  of  false  representations  and  with  a  preconceived  design  not 
to  pay  for  them,  the  vendor  may  treat  the  sale  as  void  and  bring 
an  action  of  trover  for  the  recovery  of  his  property  ;/  any  excep- 
tion  to  this  rule  is  founded  upon  the  fact  that  there  has  been 
some  fault  in  the  vendee,  or  that  the  property  has  passed  to  a 
bona  fide  purchaser.*  But  an  exception  does  not  maintain  where 
the  fraudulent  vendee  has  wrongfully  obtained  possession  of  the 
goods  from  the  defrauded  vendor.*     And  as  against  any  sub* 

Leach  522 ;  Ladd  v.  Moore,  3  Sandf.  for  the  goods,  against  any  person  not 
(N.  Y.)  589;  Gary  t;.  Hotailing,  i  Hill  holding  them  as  an  innocent  purchaser 
(N.  Y.)  311;  37  Am.  Dec.  323;  Hitch-  for  value.  .  .  .  The  fraudulent 
cock  V.  Covil,  20  Wend.  (N.  Y.)  167;  vendee  is  not  considered  a  purchaser  of 
Buffington  v,  Gerrish,  15  Mass.  166;  8  the  goods,  hut  as  a  person  who  has  tor- 
Am.  Dec.  97;  Dow  v.  Sanborn,  3  tiously  gotten  possession  of  them." 
Allen  (Mass.)  181 ;  Root  v,  French,  13  See  also  Butters  v,  Haughwout,  4a 
Wend.  (N.  Y.)  570;  28  Am.  Dec.  482 ;  III.  18;  89  Am.  Dec.  401;  Hardy  v, 
Farwell  v.  Hanchett,  120  111.  573.  Keeler,  56  III.  152;  Moriartj  v,  Stof- 

In  Ferguson  v.  Carrington,  9  B.  &  feran,  89  111.  528. 
C.  52;  17  £.  C.  L.  330,  where  the  de-  Meaanre  of  Damages. — Where  the  de- 
fendant purchased  goods  on  credit,  fendant  obtained  possession  hy  pur- 
fraudulently  intending  not  to  pay  for  chase  of  the  plaintiff  when  the  latter 
them,  it  was  held  that  while  assumpsit  was,  by  reason  of  intoxication,  unable  to 
would  not  lie  for  the  goods  sold  before  make  a  contract,  the  measure  of  dam- 
the  time  for  credit  expired,  yet  the  ages  was  held  to  be  the  difference  be- 
plaintiff  might  treat  the  contract  as  tween  the  value  of  the  property  deliv- 
void  and  maintain  trover.  See  also  ered  and  the  consideration  received. 
Noble  V,  Adams,  7  Taunt.  59,  per  Lord  Baird  v.  Howard  (Ohio,  1894),  36  N.  E. 
Ellenborough.  Rep.  732. 

In  Ayres  v.  French,  41  Conn.  153,  1.  Killer  v.  Wilson,   R.  &   M.178; 

the  action  of  trover  was  maintained  to  Ess  p.  Whittaker,  L.  R.,  10  Ch.  App. 

recover  shares  of  bank  stock  which  it  446  ;  Taylor  v,   Mississippi  Mills,   47 

was  alleged  the  plaintiff  was  induced  Ark.  247. 

to  part  with,  in  consideration  of  a  prom-  2.  See  Fraudulent  Sales,  vol.8, 

ise  which  the  defendant  had  no  inten-  p.  833.  See  also  Thompson  v.  Rose,  16 

tion  of  fulfilling.  Conn.  71;  41  Am.  Dec.  121;  William- 

In  Thurston  v.  Blanchard,  22  Pick,  son  v.  Russell,  39  Conn.  406;  Thomp- 
(Mass.)  18;  33  Am.  Dec.  700;  it  was  son  v.  Lee,  3  W.  &  S.  (Pa.)  479. 
held  that  where  goods  were  obtained  A  contract  for  the  sale  of  goods  ob- 
by  fraudulent  representations  upon  the  tained  by  fraud  on  the  part  of  the  pur- 
sale,  demand  and  refusal  to  deliver  are  chaser,  is  void  only  at  the  election  of 
not  necessary  to  maintain  the  action,  the  vendor  ;  and  it  is  too  late  to  declare 
Shaw,  C.  J.,  said:  *' Where  goods  have  such  election  after  the  goods  have 
been  tortiousiy  obtained,  that  fact  is  passed  into  the  hands  of  a  bonafde 
sufficient  evidence  of  conversion.  Such  purchaser.  White  v.  Garden,  10  C.  B. 
a  sale,  obtained  under  false  and  fraudu-  919;  70  £.  C.  L.  918.  See  also  to  same 
lent  representations,  may  be  avoided  by  efiect,  Parker  v,  Patrick,  5  T.  R.  175; 
the  vendor,  and  he  may  insist  that  no  Wright  v.  Lawes,  4  Esp.  82. 
title  pass  to  the  vendee,  or  any  person  Attaching  Creditor. — But  an  attaching 
taking  under  him,  other  than  a  bona  creditor  who  has  not  parted  with  his 
fide  purchaser  for  value  and  without  property  upon  the  faith  of  the  goods 
notice,  and  in  such  case  the  seller  may  fraudulently  purchased,  does  not  stand 
maintain  replevin  or  trover  for  his  upon  the  same  e round  as  a  bona  fide 
goods."  And  in  Farwell  v.  Hanchett,  purchaser.  Bradley  t^'.  Obear,  10  N.  H. 
120III.573,  Sheldon,  J.,  said:  "It  is  quite  477;  Mowry  v.  Walsh,  8  Cow.  (N. 
well  settled,  that  when  goods  have  been  Y.)  238. 

obtained  by  fraud  by  a  vendee,  or  oth-  8.  Dean  i;.  Yates,  22  Ohio  St  38S. 

erwise  unlawfully  obtained,  the  vendor,  In  Sheppard  v.  Shoolbred,  C  &  M. 

or  true  owner,  may,  without  previous  i ;  41  E.  C.  L.  39,  Lord   Abinger  said: 

demand,  maintain  trover  or  replevin  *'  Although  a  fraudulent  vendee  may  be 
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vendee  with  notice  of  the  fraud,  the  action  may  be  maintained 
by  the  owner.* 

7.  Co-Owners — a.  English  Rule. — One  partner  or  joint  tenant 
of  a  chattel  cannot  maintain  trover  against  his  co-tenant  for  any 
interference  with  his  right  of  possession,  unless  there  has  been  a 
destruction  of  the  chattel  or  something  equivalent  thereto.*  A 
sale  of  a  chattel  by  one  of  two  joint  tenants  is  not  a  conversion, 
unless  it  operates  altogether  to  deprive  his  co-tenant  of  his  prop- 
erty therein.^ 

sued  in  trover,  I  do  not  agree  that  every  ant  in  common,  from  its  general  and 

other  person  may  be  subject  to  such  an  profitable  application,  though  it  changes 

action   into  whose  hands  such  goods  the  form  of  the  substance,  is  not  such  a 

may  have  passed.     The  case  proposed  destruction  of  the  subject-matter  as  to 

is,   that  where  the   goods   are  fraudu-  prevent  the  plaintiff  from  taking  and 

lently  obtained  and  sold,  no  property  using  it  in  its  altered  state,  and  so  does 

passes  to  the  vendee,  and  such  is  un-  not  give  the  right  of  action.     Fennings 

doubtedly   the    fact;  but  in   Taylor  v.  t;.  Granville,  i  Taunt.  241. 

Plummer,  3  M.  &  S.  562,  it  is  shown  The    secret    removal    of  an   entire 

that  where  the  original  owner  consents  chattel    by   one    tenant    in  common, 

to  the  transfer,  that  effect  does  not  fol-  without  the  consent  or  knowledge  of 

low.     If  the  goods  in  this  case  were  ob-  the  other,  and  for  the  purpose  of  sell- 

tained   by  fraud,  yet,  if  the  defendants  ing  it  and  applying  the  proceeds  to 

were  not   privy  to  that   fraud,  I  am  of  his  own  use,  was  held  not  to  amount 

the  opinion  that  they  are  not  liable  in  to  a  conversion ;   nor  is  it  an  unlawful 

this  action."  act  for  which  a  co-tenant  can  main- 

1.  Bristol  V,  Wilsmore,  i  B.  &  C.  tain  an  action,  even  although  the  re- 
514;  8  £.  C.  L.  218;  Dows  V.  Kidder,  moval  has  created- a  lien  on  the  chat- 
84  N.  Y.  121;  Meacham  r.  Collignon,  7  tel  by  a  third  party.  Jones  v.  Brown, 
Daly  (N.  Y.)  402;  Gage  v,  Epperson,  25  L.  J.  Exch.  345. 

2  Head  (Tenn.)  669.  Tenant  In  €k>mmon  Realty. — Trover 

If  one  would  avoid  a  sale  of  a  chattel  cannot  be  brought  by  one  tenant  in 

for  fraud  practised  by  the  other  party  common  against  another  tenant  in  com- 

to  the  contract,  he  must  not  retain  any  mon  for  cutting  and  selling  the  hay  on 

part  of  the  consideration   he   has   re-  the   land   without  his    permission, 

ceived.    Kimball    v,    Cunningham,    4  Jacobs  v.  Seward,  17  W.  R.  735;2oL. 

Mass.  502;  3  Am.  Dec.  230.  T.  N.  S.  448 ;  L.  R.,  4  C.  P.  328. 

2.  Wickham  v.  Wickham,  2  K.  &  J.  3.  Williams  v.  Barton,  3  Bing.  139; 
496;  Mayhew  v,  Herricks,  7  C.  D.  229;  11  E.  C.  L.  70;  Brady  v.  Arnold,  19  N. 
62  E.  C.  L.  929;  Bleaden  v.  Hancock,  C.  C.  P.  46;  Rathwell  v,  Rathwell,  26 
4  C.  &  P.  152;  Fennings  v,  Granville,  i  N.  C.  Q^,  B.  179. 

Taunt.  241.  In  Mayhew  v.  Herrick,  7  C.  D.  249; 

By  destruction  is  meant  deprivation  62  E.  C.  L.  29,  commenting  upon  the 

of  one  co-owner  of  all  possibility  of  his  rule  as  laid  down  by  Littleton,  Co.  Litt. 

companion  in  title  again  enjoying  the  p.  200,  that,  '*  If  two   be   possessed  of 

property.     Farrer  i\  Beswick,  i   M.  &  chattel  property  in  common,  and  one 

W.  688.  take  the  whole  to  himself  out  of  the 

In  Barnardiston  v.  Chapman,  4  East  possession  of  the  other,  the  other  has 

121,  a  verdict  for  the  plaintiff  was  not  no  remedy  but  to  take  this  from  him 

disturbed  where  it  was  shown  that  the  who  has  done  the  wrong,  to  occupy  in 

plaintiffs  and  defendants  were  tenants  common,  etc.,"  Maule,  J.,  said:  "That 

in  common  of  a  ship,  which  the  defend-  doctrine,  as  it  seems  to  me,  is  to  beun- 

ants  took  to  another  part  of  the  king-  derstood  thus  :  that  there  may  be  dis- 

dom,  changed  the  name,  altered  its  ap-  positions  of  the  subject-matter  which 

pearance,  and  then  delivered   it  to  a  will  amount  to  a  conversion  if  done  by 

third   party,  who  sent  it  on  a  voyage  a  stranger,  that  are  not  so  by  the  ten- 

where  it  was  lost.     Whether  the  de-  ant  in  common;  but  I  do  think  it  there- 

struction  was  by  means  of  the  tenant  fore  follows   that  no  dealing  with   a 

in  common,  was  left  to  the  jury.  thing   by  one  or    two  tenants    in 

The  conversion  of  a  chattel  by  a  ten-  common  that  does  not  amount  to  an 
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b,  American  Rule. — The  destruction  or  loss  of  the  property 
or  any  act  of  appropriation  by  a  tenant  in  common,  which  will 
preclude  his  co-tenant  from  any  future  enjoyment  thereof,  is  a 
conversion  for  which  trover  may  be  maintained  ;  *  and  a  sale  of 

the  entire  property  by  a  tenant  in  common,  in  the  majority  of 
cases,  is  held  to  be  a  conversion  ;  *  although,  in  some  cases,  the 

annihilation  of  it,  if  that  be  possible,  boards.     Vickerj  v,  Taft,  i  D.  Chip, 

can  be  a  conversion  as  against  his  co-  ( Vt.)  241.     So  where  the  parties  raised 

tenant;  it  may  be  that  the  co-tenant  a  crop  on  shares  and  the  defendant  ap- 

may,  if  he  sees  fit,  follow  the  thing  propriated  the  whole  to  his  use.    De- 

and  make  title  to  it  notwithstanding  its  laney  f.   Root,  99  Mass.  546;  97  Am. 

sale,  and  deliver  it  to  a  third  person,  Dec.  52. 

but  it  does  not  follow  that  where  one  If  a  co-tenant   mutilate    a    printing 

tenant  in  common  has  dealt  with  the  press   so  as   to  take   from   it  essenti^ 

subject  to  an  extent  exceeding  his  au-  parts,  he  is  liable  in  trover  as  for  the 

thoritj,  as  where  he  sells  out  and  out  conversion.      Needham    v.     Hill,   127 

to  a  number  of  purchasers  who  carry  Mass.  133. 

away  the  articles,  it  would  militate  In  Sheldon  v.  Skinner,  4  Wend.  (N. 
against  the  true  understanding  of  the  Y.)  525;  21  Am.  Dec.  161,  the  co-ten- 
older  authorities  to  hold  that  the  party  ant  was  held  liable  in  trover  as  for  the 
may  treat  that  as  a  conversion."  destruction  of  the  property,   which  he 

1.  Goel    V.   Morse,   126    Mass.  480;  had  turned  into  the  street,  and  which 

Weld  V,  Oliver,  21   Pick.  (Mass.)  559;  was  lost. 

Delaney  v.  Root,  99  Mass.  546;  97  Am.  A  joint  owner  of  a  note  who  takes  it 
Dec.  52;  Warner  T'.  Abbey,  112  Mass.  and  without  authority  surrenders  it  to 
355;  Needham  v.  Hill,  127  Mass.  133;  the  maker  for  cancellation,  is  liable  to 
Dain  r.  Cowing,  22  Me.  347  ;  39  Am.  his  co-owner  for  its  conversion.  Win- 
Dec.  583 ;  Baylis  v,  Cronkite,  39  Mich,  ner  v,  Penniman,  35  Md.  163 ;  6  A.  R. 
413 ;  Agnew  v,  Johnson,  17  Pa.  St.  373;  385. 

55  Am.  Dec.  565 ;  Bell  v.  Layman,  i  T.  Liability  to  Officer. — When  personal 

B.   Mon.  (Ky.)  J9;  15  Am.    Dec.  83;  property,  owned  by  two  tenants,  is  at- 

Guyther  f.  Pettijohn,  6  Ired.  (N.  Car.)  tached  m  a  suit  against  one  of  them. 

388;  45  Am.  Dec.  499;  Allen  v.  Has-  the  officer  is  entitled  to  the  control  of 

per,   26  Ala.  687;  Lowe   r.  Miller,  3  the  whole,  although  he  can  sell  only  an 

Gratt.  (Pa.)  196;  46  Am.  Dec.  188;  Oat-  undivided  moiety  thereof  on  execution; 

field  z;.  Waring,  14  Johns.  (N.  Y.)  192;  and   if,  pending    the    attachment,  the 

Tanner  v.  Hills,  44  Barb.  (N.  Y.)  428;  other  co-tenant  makes  a  division  of  the 

Dinehart  v.  Wilson,  15  Barb.  (N.  Y.)  property'   and  takes  one-half  of  it  to 

595  ;  Green  v.  Edick,  66  Barb.  (N.  Y.)  himself,  he  is  liable  to  the  officer  in  an 

564;  Hyde  r.  Stone,  9  Cow.  (N.  Y.)  action  of  trover,  though  the  officer  has 

230;  18  Am.  Dec.  501 ;  Gilbert  t;.  Dick-  sold  the  remaining  half  on  execution 

erson,  7  Wend.  (N.  Y.)  449;  22  Am.  and  applied  the  proceeds  towards  to 

Rep.   592 ;  Wilson   v.  Reed,  3  Johns,  the  satisfaction  thereof.     Reed  v,  How- 

(N.  Y.)  175;   Mumford  v,  McKay,  8  ard,  2  Met.  (Mass.)  36. 

Wend.    (N.   Y.)    442;   Rightmyer    v.  2.  Needham  v.  Hill,  127  Mass.  133; 

Raymond,  12   Wend.  (N.   Y.)  51.     See  Weld  v,  Oliver,  21  Pick.  (Mass.)  559; 

also  ToiMT  Tenants,  vol.  11,  p.  1152.  Daniels  r.  Daniels,  7  Mass.  135;  Dc- 

Where  one  party  takes  raw  material  laney  v.  Root,  99  Mass.  546;  97  Am. 

belonging  to  another,  to  work  up  and  Dec.  52;  Smyth  v,  Tankersley,  20  Ala. 

to  manufacture  articles  on  shares,  and  212 ;  56  Am.    Dec.  193 ;  Perminter  v. 

agrees  to  give  the  owner  security  for  Kelly,   18  Ala.  716;  54  Am.  Dec.  177; 

his  share  payable  at  a  future  time,  but  Sullivan  v,  Lawler,  72  Ala.  74;  Wil- 

before  doing  so  disposes  of  the  prop-  liams  v,  Nolen,  34  Ala.  169;  Arthur  r. 

erty,  the  owner  may  maintain  trover  Gavle,  78  Ala.  259 ;  Steiner  v,  Tranum 

for   his    share.     Rightmyer    v.    Ray-  (Ala.  1S93),  13  So.  Rep.  365;  Coursin's 

mond,  12  Wend.  (N.  Y.)5X.    So  where  Appeal,  79  Pa.  St.  220;  Rains  r.  Me- 

the  plaintiff  carried  logs  to  the  defend-  Nairy,  4  Humph.  (Tenn.)  356;  40  Am. 

ant's  mill  to  be  sawed  on  shares,  and  Dec.    651;     Mumford    v.     McKay,  8 

the  defendant  sold  them,  trover  lay  for  Wend.  (N.  Y.)  442  ;  Farr  f.  Smith,  9 

the  plaintiff  to  recover  his  share  of  the  Wend.  (N.  Y.)  338;  24  Am.  Dec.  162; 
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English  rule  is  adopted.*  The  mere  claim  to  exclusive  ownership 
and  retention  of  the  property  by  the  co-tenant  has  been  held  not 
to  amount  to  conversion,*  except  where  the  common  property  is 
of  a  severable  character  capable  of  being  divided  by  weight  or 
measurement,*  when  a  tenant  in  common  may  sever  and  appro- 
priate, or  sell  his  share  without  being  liable  to  an  action  of 
trover.* 

White  r.  Osborn,  21   Wend.  (N.  Y.)  trover,  unless  the  possession  develops 

76;    Carr    v.    Dodge,  40    N.  H.    303;  into  a  destruction  of  the   property  or 

Yamhill  Bridge  Co.  v.  Newby,  i  Ore-  such   a    hostile  appropriation   as^  ex- 

gon  174;  Wheeler  v.  Wheeler,  33  Me.  eludes  the  possibility  of  beneficial  en- 

349;  McCrittis  V,  Hawes,  38  Me.  567;  joyment,    by   which  a  conversion    is 

Shepard  v.  Pettit,  30  Minn.  119;  Per-  established.     Osborn  v.  Schenck,  83  N. 

son  XK  Wilson,  25  Minn.  189;  White  v.  Y.  201. 

Brooks,  43  N.  H.  402.  But  in  Michigan   it  is  held  that  an 

Mingling  wheat  in   a  common  bin,  assertion  of  ownership   in   the   entire 

with    a  knowledge  and  assent  of  all  property  by  a  tenant  in  common,  in 

parties,  makes  them  tenants  in  com-  possession  of  the  property  as  against 

mon.  and  the  disposal  of  the  entire  mass  his  co-tenant,  coupled  with  a  refusal  to 

by  one,  subjects  him  to  an  action   of  allow  the  latter  to  hold  at  all,  is  equiv- 

trover.     Nowlen  v,  Colt,   6   Hill    (N.  alent  to  an  ouster  by  him  to  his  co- 

Y.)  461.  tenant,  and  amounts  to  a  conversion. 

1.  Oviatt  V,  Sage,  7  Conn.  95.  Bray  v.  Bray,  30  Mich.  479;  Grove  v. 
In  North    Carolina^   one  tenant  in  Wise,  39  Mich.  161;  Webb  v,  Mann,  3 

common  of  a  chattel   cannot   sue  an-  Mich.  139. 

other  for  a  conversion  unless  the  com-  3.  Lobdell  v,  Stowell,  37  How.  Pr. 
mon  property  is  destroyed,  carried  be-  (N.  Y.)  88;  affd  51  N.  Y.  70;  Burns 
yond  the  limits  of  the  state,  or,  when  v.Winchell,  44  Hun  (N.  Y.)  261;  Rip- 
perishable,  so  disposed  of  as  to  prevent  ley  v,  Davis,  15  Mich.  75;  90  Am. 
the  other  from  recovering  it.  Grim  v,  Dec.  262.  In  this  last  case  the  common 
Wicker,  80  N.  Car.  343  ;  Pit  v.  Pet-  property  was  a  number  of  logs.  So, 
way,  12  Ired.  (N.  Car.)  69;  Lucas  v,  where  a  tenant  in  common  of  grain, 
Wasson,  3  Dev.  (N.  Car.)  398  ;  24  Am.  on  a  claim  of  exclusive  right  prevents 
Dec.  266  ;  Powell  v.  Hill,  64  N.  Car.  his  co-tenant  from  obtaining  his  share 
169,  of  the  property,  he  is  liable  in  trover 
In  Vermont^  the  sale  of  the  entire  for  a  conversion.  Fiquet  v,  Allison, 
chattel  by  a  tenant  in  common  is  held  12  Mich.  328;  86  Am.  Dec.  54;  Webb 
not  to  be  a  conversion.  Barton  v,  v.  Mann,  3  Mich.  138;  Channon  v. 
Burton,  27  Vt.  94;  Tubbs  v.  Richard-  Lusk,  2  Lans.  (N.  Y.)  211;  Thomas  v. 
son,  6  Vt.  442;  Welsh  v.  Clark,  12  Williams,  32  Hun  (N.  Y.)  260.  But 
Vt. 681 ;  Sanborn  V.Morrill,  15  Vt.  700  ;  in    Lehr   v.  Taylor,    90    Pa.   St.   381, 

to  Am.  Dec.  701  ;  Bates  v.  Marsh,  33  where,  by  the  terms  of  the  lease  the 

^t.    122.    Trover  may   be   maintained  defendant  was  to  remain  in  possession 

against  a  co-tenant  for  using  haj',  the  until  the  crops  should  be  divided,  the 

common  property,  but  not  for  selling  action  was  maintainable, 

it.     Lewis  v,  Clark,  59  Vt.  363.  4.  Fobes  v,  Shattuck,  22  Barb.  (N. 

2.  Heller  v.  Hufsmith,  102  Pa.  St.  Y.)  568;  Channon  v,  Lusk,  2  Lans. 
533;  Gilbert  v,  Dickerson,  7  Wend.  (N.  Y.)  211 ;  Stall  v.  Wilbur,  77  N.  Y. 
(N.  Y.)  449;  22  Am.  Rep.  592;  Balch  158. 

V,  Jones,  61  Cal.  234;  Ballou  f.  Hale,  In  Tripp  v,  Riley,  15  Barb.  (N.  Y.) 

47  N.  H.  347;  93  Am.  Dec.  438;   Dain  334,  Johnson,  J.,  said:  "The  common 

V,  Cowing,  22  Me.  347;  39  Am.  Dec.  law  gave  tenants  in  common,  of  per- 

585;   Trammell   v.  McDade,   29  Tex.  sonal   property,   no   remedy    by   legal 

360 ;  Campbell  v.  Campbell,  2  Murph.  proceedings    for  partition ;  they  were 

(N.  Car.)  65.  compelled  to  resort  to  equity  when  they 

The  fact  of  the  possession,  in  use  by  could  not  agree  upon  severance  of  their 

one  or  two  tenants  in  common,  of  per-  respective  mterests,  and  the  common 

sonal   property,   even  though   it  pre-  property  was  not  in  its  nature  severa- 

vents   the  possession   and  use  by  the  ble.     But  I  apprehend  that  the  right  of 

other,  is  not  ground  for  an  action  of  severance  amongst  tenants  in  common, 
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The  purchaser  from  a  co-tenant  is  not  liable  in  trover  simply  by 
reason  of  his  purchase,  for  he  becomes  a  co-tenant,  entitled  to  the 
rights,  and  subject  to  the  obligations  of  the  tenancy  in  common  -} 
but  if  he  sells  the  property  or  otherwise  disposes  of  it,  thereby 
destroying  the  future  enjoyment  by  his  co-tenant,  he  is  liable  for 
conversion.* 

8.  Public  Officers. — An  officer,  who  seizes  goods  by  virtue  of  an 
execution  or  attachment  directed  to  him,  legal  in  all  its  forms,  and 
issued  against  the  plaintiff,  cannot  be  held  liable  therefor  in  an 
action  of  trover  ;  *  but,  in  the  absence  of  statutory  protection,  a 
sheriff  or  other  ministerial  officer  who,  by  mistake  or  otherwise, 
seizes  the  property  of  the  wrong  person,*  or  makes  a  seizure  un- 

by  one  tenant  of  his  share,  existed  at  property  which  he  has  regularly  at- 
common  law,  as  to  all  property  in  its  tached.  Nutt  v.  Wheeler,  30  Vtl  436. 
nature  severable.  That  partition  of  4.  Abercrombie  v.  Bradford,  x6  Ala. 
personal  property  held  in  common,  was  560;  Meade  v.  Smith,  16  Conn.  346; 
always  a  matter  of  absolute  right,  both  Riley  v.  Martin,  35  Ga.  136;  Reynolds 
by  the  civil  and  common  law,  and  might  v.  Shuler,  5  Cow.  (N.  Y.)  323;  Wint- 
be  called  for  by  either  tenant  at  any  ringham  z\  Lafoy,  7  Cow.  (N.  Y.)  735; 
time."  State  v,  McBride,  81  Mo.  353;  Wood- 
In  Kimberly  v.  Patchin,  19  N.  Y.  bury  v.  Long,  8  Pick.  (Mass.)  543;  lo 
330;  75  Am.  Dec.  334,  Comstock,  J.,  Am.  Dec.  345;  Shumwav  v.  Rutter,  8 
-said:*'!  think  each  party  would  have  Pick.  (Mass.)  443;  19  Am.  Dec.  340; 
the  right  of  severing  the  tenancy  by  his  St.  George  v.  O'Connell,  no  Mass. 
own  act,  that  is,  a  right  of  taking  a  475;  Blanchard  v,  Coolidge,  23  Pick, 
portion  of  the  mass  which  belonged  to  (^^ass.)  151;  Bowen  v,  Sanborn,  x 
him,  being  accountable  only  if  he  in-  Allen  (Mass.)  389;  Burgin  r.  Burgin, 
vaded  a  quantity  which  belonged  to  the  i  Ired.  L.  (N.  Car.)  453;  Tinkers, 
other."  Morrill,  39  Vt.  483 ;  Dow^  v,  Cheney, 
In  Benedict  v.  Howard,  31  Barb.  (N.  103  Mass.  181 ;  Johnson  v.  Farr,  60  N. 
Y.)  569,  where  a  tenant  in  common  of  H,  426. 

certain  machinery  used  in  manufactur-  In    Woodbury   v.   Long,   8   Pick. 

ing  lumber,  moved  the  property  out  of  (Mass.)  543  ;  19  Am.  Dec.  348,  where 

the  building  in  which  it  was  situated,  goods  were  in  the  possession  of  one 

and  put  it  up  in  a  building  of  his  own  not  the  owner,  it  was   held  that  the 

in  another  town  several  miles  distant,  action  of  trover  might  be  maintained 

making  it  a  part  of  the  realty,  and  used  against   the  attaching  officer  without 

the  same  there  in  the  manufacture  of  proving  any  demand,  even  when  the 

his  own  lumber,  this  was  held  such  de-  goods  were  so  situated  that  the  officer 

struction  of  the  property  as  would  sup-  might  have  supposed  them  to  be  the 

port  an  action  by  the  co-tenant  for  its  property  of  the  party  whose  goods  he 

conversion.  was  directed  to  attach.  See  also  Bowen 

1.  Trammell  v.  McDade,  29  Tex.  v.  Sanborn,  i  Allen  (Mass.)  389,  where 
367  ;  Kilgore  v.  Wood,  56  Me.  150  ;  94  it  was  held  that  the  fact  that  the  goods 
Am.  Dec.  404;  Ruckman  v.  Decker,  23  were  consigned  to  the  defendant  for 
N.  J.  Eq.,  283 ;  Osborn  v.  Schenck,  83  the  purpose  of  sale,  in  boxes  marked 
N.  Y.  201.  So  long  as  he  remains  in  with  his  name,  which  were  in  his  store 
possession  of  the  property,  although  he  with  his  own  goods,  and  it  appeared 
claims  to  be  the  sole  owner,  the  vendee  at  the  time  of  making  the  attachment, 
is  not  liable  in  trover  to  the  vendor,  his  that  the  officer  was  informed  that  some 
co-tenant.  Dain  v.  Cowing,  22  Me.  of  the  goods  in  the  store  did  not  belong 
347 ;  39  Am.  Dec.  585.  to  the  defendant,  did  not  protect  the 

2.  Weld  V.  Oliver,  2i  Pick.  (Mass.)  attaching  officer  from  liability  to  the 
559.  true  owner. 

8.  Stewart  v,  Ray,  4  Ired.  (N.  Car.)  But  where  the  owner  of  chattels  suf- 

269  ;  Freeman  v.  Grant,  132  N.  Y.  22.  fers  them  to  be  so  mixed  with  those  of 

Trover  will  not  lie  against  a  sheriff  for  another   person   that  they   cannot  be 

a  mere   neglect  to  take  proper  care  of  distinguished,  an  officer  will   not  be 
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der  a  defective  process  is  liable  as  for  conversion.^  So,  if  an 
officer  under  an  attachment  or  execution  against  one  co-tenant  or 
partner,  seizes  and  sells  the  entire  interest,  he  is  liable  in  trover  to 
the  other  co-tenants  * 

He  is  also  liable  for  conversion  if  he  seizes  goods  which  are  by 
law  exempt  from  attachment  or  execution.'  To  constitute  aeon- 
version,  it  is  not  necessary  that  the  officer  should  have  taken  the 

liable  for  attaching  tliem  as  the  prop-  125;  Wheeler  7^  McFarland,  10  Wend, 
erty  of  such  other  person.  Shumaj  v,  (N.  Y.)  318;  White  f.  Morton,  23  Vt. 
Rutter,  8  Pick.  (Mass.)  443;  19  Am.  15;  52  Am.  Dec-  75;  Melville  v, 
Dec.  340.  Brown,  15  Mass.  82  ;  Smyth  v,  Tank- 
In  Blanchard  v,  Coolidge,  22  Pick,  ersley,  20  Ala.  2x2  :  56  Am.  Dec.  193  ; 
(Mass.)  151,  whereby  in  an  agreement  Perminter  v.  Kelly,  18  Ala.  716;  54  Am. 
•entered  into  between  a  father  and  son,  Dec.  177  ;  Sheppard  v.  Shelton,  34 
the  father  was  to  carry  on  the  business  Ala.  652  ;  Rains  v.  McNairy,  4  Humph, 
in  the  name  and  on  account  of  the  son,  (Tenn.)  356 ;  40  Am.  Dec.  651 ;  Case  v, 
as  his  agent,  the  action  of  trover  was  Hart,  11  Ohio  364;  38  Am.  Dec.  735  ; 
Tiiaintained  by  the  son  against  an  at-  Waddell  v.  Cook,  2  Hill  (N.  Y.)  47; 
taching  officer  who,  in  behalf  of  a  sep-  37  Am.  Dec.  372. 

arate  creditor  of  the  father,  attached  Where  a  sheriff  attached  property 
certain  property  purchased  by  the  father  under  a  writ  issued  against  the  partner- 
in  the  name  of  the  son.  ship,  and  afterwards,  while  the  prop- 
Action  by  Conditional  Vendee.  —  erty  was  in  his  possession,  returned  an 
Where  personal  property  was  sold  and  attachment  against  the  same  property 
delivered  with  a  condition  precedent  to  on  a  writ  against  one  of  the  partners,  it 
be  performed  by  the  vendee,  and  it  was  was  held  that  this  latter  attachment  did 
agreed  that  the  absolute  ownership  and  not  render  him  liable  in  an  action  of 
right  of  property  therein,  although  de-  trover  in  favor  of  one  who  claimed 
livered  to  the  vendee,  was  to  remain  in  under  a  sale  from  the  partnership,  so 
the  vendor  until  such  condition  be  per-  long  as  the  attachment  subsisted  on  the 
formed,  the  general  owner  shall  hold  demand  against  the  partnership,  not- 
the  property  even  as  against  a  creditor  withstanding  the  partnership  debt  was 
of  the  vendee,  who  may  attach  the  same  afterwards  satisfied  by  the  sale  of  other 
in  the  vendee^s  possession.  But  an  offi-  property  attached  at  the  same  time, 
cer  who  attaches  and  sells  the  same,  as  Page  v.  Carpenter,  10  N.  H.  77. 
the  properly  of  the  vendee,  before  the  8.  Davlin  v.  Stone,  4  Cush.  (Mass.) 
performance  of  the  condition,  is  liable  359 ;  Stephens  v.  Lawson,  7  Blackf. 
in  trover  to  the  general  owner.  Mc-  (Ind.)  275 ;  Mandlove  v.  Burton,  1  Ind. 
Farland  v.  Farmer,  42  N.  H.  386.  See  39;  McCoy  v,  Brennan,  61  Mich.  362  ; 
also  Bigelow  Co.  f.  Heintze,  53  N.J.  Howard  v.  Cooper,  45  N.  H.  339;  San- 
L.  69.  born  v,  Hamilton,  18  Vt.  589;  Luce  r;. 

1.  Goode  V.  Langley,  7  B.  &  C.  19 ;  Hoisington,  56  Vt.  436 ;  Waldo  v. 
Small  V.  Pool,  8  Ired.  (N.  Car.)  47.  Peck,  7  Vt.  434  ;  Belon  v.  Robbins,  76 

In   Martin  v.   England,  5   Yerg.  Wis.  416. 

(Tenn.)  313,  it  was  held  that  trover  lay  In  Woods  v.  Keyes,  14  Allen  (Mass.) 

against  an  officer  who  had  taken  prop-  236;   92    Am.  Dec.  766,  it  was  held 

erty  upon  an  execution  issued  upon  a  that  if  the  exempt  property',  such  as 

judgment  which  was  void  for  want  of  tools,   implements,   and    fixtures   are 

jurisdiction  ;  or  against  any  person  re-  plainly  distinguishable  as  articles  which 

ceiving  the  goods  from  the  officer.  are  exempt,  the  owner  maj'  maintain 

Trover  will  lie  against  an  officer  who,  the  action  against  the  attaching  officer 
under  a  writ  of  execution  returnable  to  without  first  demanding  the  articles  or 
the  next  court,  seizes  goods  after  such  pointing  them  out.  But  if  the  exempt 
court  has  opened  on  the  return  day,  and  articles  are  so  mingled  with  other  prop- 
adjourned  to  the  next  day ;  if  he  has  erty  that  the  officer  cannot  distinguish 
begun  before  the  adjournment,  he  may  them,  neglect  to  claim  them  or  point 
complete  the  service  afterwards.  Pres-  them  out,  when  the  officer  makes  the 
-cott  V,  Wright,  6  Mass.  20.  attachment,  may  be  a  waiver.    Clapp 

2.  Walsh  V.  Adams,  3  Den.  (N.  Y.)  v,  Thomas,  5  Allen  (Mass.)  158. 
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property  into  his  actual  possession  ; — it  is  sufficient  if  he  assumes 
control,  either  by  actual  or  constructive  possession.^  A  sheriff 
may  be  liable  for  conversion  if  he  sells  more  goods  than  are  suffi- 
cient to  satisfy  the  execution;*  or  if  he  sells  after  the  time 
limited  for  making  the  sale ;  ^  or  purchases  at  a  sale  held  by 
himself.* 

VI.  Waiveb  OF  TOBT  ^ — 1.  When  Tort  May  Be  Waived. — ^Where 
the  defendant  has  sold  or  otherwise  disposed  of  the  property,  the 
plaintiff  may  waive  the  conversion  and  sue  in  assumpsit  ;^  but 

1.  Smith  V.  P 1  o  m  e  Ff  15  East  607 ;  ing  to  make  an  attachment,  but  did  not, 

Stuart  V,  Phelps,  39  Iowa  14;  Bigelow  in  fact,  interfere  with  the  goods  or  take 

Co.  V,  Hintze,  53  N.  T.  L.  69;  Morse  v.  them  into  his  custody,  and  the  debtor 

Hurd,  17  N.  H.  246;  Robinson  v.  Mans-  informed  the  officer  that  the  goods  be* 

field,  13  Pick.  (Mass.)  139.  longed  to  a  third  person  and  not  to  him. 

Where  an  officer  told  the  owner  of  but  procured  one  other  than  the  owner 
goods,  which  were  in  sight,  that  he  had  to  give  a  receipt  for  them,  it  was  held 
attached  them,  and  forbade  him  to  re-  that  there  was  no  conversion, 
move  them  until  the  debt  was  paid,  it  2.  Aldred  v.  Constable,  6  Ad.  &  EL 
was  held  that  this  was  a  constructive  370,  6  Q^^B.  370;  51  E.  C.  L.  369. 
taking  and  sufficient  evidence  to  show  a  A  sheriff,  who  sells  the  entire  prop- 
conversion  by  the  officer.  St.  George  erty  on  execution  against  the  mortgagor, 
V,  O^Connell,  no  Mass.  475.  is  liable  in   trover  to   the   mortgagee. 

The  wrongful  seizure,  under  an  at-  McConeghy   xk  McCaw,  31    Ala.  447. 

tachment,  of  goods  in  the  hands  of  a  See  also  Christopher  v.  Smith,  3  B. 

bailee,  and  taking  from  him.  a  forth-  Mon.  (Ky.)  357. 

comXitg  bond  for  their  delivery,  is  such  8.  In    Pierce  f .  Benjamin,  14  Pick, 

a  conversion  as  will  support  an  action  (Mass.)  356;  25  Am.  Dec.  396,  it  wa» 

of   trover  by   the  owner   against   the  held  that  by  a  wrongful  act  at  a  sale,  the 

sheriff.     Abercrombie  v,  Bradford,   16  sheriff  becomes  a  trespasser  ah  initio. 

Ala.  560.  4.  Perkins  v.  Thompson,  3  N.  H.  14^ 

In   Amadon   v.  Myers,  6  Vt.    308,  5.  See    Assumpsit,  vol.  i,    p.   8&; 

where  the  officer  attached  property  as  Election,  vol.  6,  p.  247 ;  Torts,  voL 

the  property  of  another,  but  did  not  26,  p.  73;  Waiver. 

take  actual  custody  or  possession,  or  re-  6.  Jones  v.  Hoar,  5  Pick.  (Mass.)  285; 

quire  a  receipt  therefor,  and  the  owner  Gilmore   v,  Wilbur,  12    Pick.  (Mass.) 

had  not  been  disturbed  in  possession,  120;  22  Am.  Rep.  410;  Lamb  v.  Clark, 

but  had  actually  used  the  property  him-  s  Pick.  (Mass.)  193;  Miller  v.  Miller,  7 

self,  and  appropriated  it,  it  was  held  Pick.  (Mass.)   133;  19    Am.  Dec.  264; 

that  an  action  could  not  be  maintained.  Cushman  v,  Jewell,  7  Hun  (N.  Y.)  525; 

Williams,  C.  J.,  said:    "It  would   be  Putnam  v.  Wise,  i  Hill  (N.  Y.)  234;  37 

carrying  the  doctrine  of  constructive  Am.  Dec.  309;  Berly  v.  Taylor,  c  Hill 

possession  to  a  great  length,  to  say  that  (N.  Y.)  577;    O'Conley   v.  Natchez,  i 

a  man  who  has  the  custody  of  his  prop-  Smed.  &  M.  (Miss.)  40;  40  Am.  Dec 

erty,  uses  and  disposes  of  it  without  in-  87;  Jamison   v.   Moon,  43  Miss.  59S; 

terruption,  can  maintain  an  action  of  Balch   v.   Patten,  45   Me.  41;  71  Am. 

trover  agsiinst  another  who  asserts  a  Dec.  526;  Simpson  z\  Bowden,  33  Me. 

claim  without  taking  any  measure  to  549;    Richardson   v.  Kimball,  28  Me. 

enforce  the  claim.*'  463;    Hall   v.   Huckins,  41    Me.    574; 

A  declaration  by  an  officer  that  he  Howe  v,  Russell,  41  Me.  446;  Emerson 

has  attached  personal  property,  without  v.   McNamara,  41    Me.  565 ;  Budd  r. 

proof  that  he  has  taken  possession  or  Hiler,  27  N.  J.  L.  43 ;  Carieton  v.  Her- 

exercised  any  dominion  or  control  over  "U^ood,  49  N.  H.  314;  Hill  v,  Davis,  3  N. 

it,  does  not  amount  to   a   conversion.  H.  384;  Chauncey  v.  Yeaton,  x  N.  H. 

Fernald  v.  Chase,  37  Me.  289.  151 ;  Hudson  v,  Gilliland,  25  Ark.  100; 

In  Rand  v,  Sargeant,  23  Me.  326 ;  39  Bowman  v.   Browning,   17  Ark.  599; 

Am.  Dec.  625,  where  an  officer,  with  a  Hutton  v.  Wetherald,  5  Harr.  (Del.) 

writ  in  his  hands,  went  to  the  door  and  38 ;  Upchurch  v,  Norsworthy,  i  j  AIi- 

found  the  owner  in  actual  possession  of  705;  Guthrie  v,   Wickliffe,    i    A.    K. 

goods,  and  informed  him  that  he  was  go-  Marsh.  (Ky.)  83;  Hall  v,  Peckham,  S 
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only  wh^n  it  has  been  sold  or  disposed  of,^  and  he  can  recover  only 

R.  I.  370;  Stockett  V.  Watkins,  a  Gill  "Where  property  has  been  received  in 
&  J.  (Md.)343;  20  Am.  Dec.  438;  Dick-  satisfaction  of  a  money  demand,  it  is 
inson  v,  Whitney,  9  III.  406;  Staat  v.  equivalent  to  money."  Per  Prout,  J^ 
Evans,  35  111.  455 ;  Lamine  v,  Bonell,  in  Kidney  v.  Persons,  41  Vt.  86 ;  98 
Ld.  Raym.  1216;  Lindon  v.  Hooper,  Am.  Dec.  595.  As  where  a  converted 
Cowp.  419;  Hitchin  v,  Campbell,  2  W.  note  is  used  to  pay  a  debt,  it  being  *^  the 
Bl.  827;  Rodgers  v.  Maw,  15  M.  &  W.  same  thing  as  though  he  had  paid  his 
448;  Young  V.  Marshall,  8  Bing.  43 ;  21  debt  with  the  plaintifPs  money.''  Doon 
E.  C.  L.  215 ;  Oughton  v,  Seppings,  i  v.  Ravey,  49  Vt.  293.  And  see  Miller 
B.  &  Ad.  241.  And  see  Centre  Turn-  v.  King,  67  Ala.  575.  So  where  school- 
pike  Co.  &.  Smith,  12  Vt.  212;  O'Reer  district  orders  are  used  as  money. 
V.  Strong,  13  111.  688.  Bowen  v.  School  Dist.,  36  Mich.  149. 

1.  But  the  plaintiff  can  waive  the  tort  **  If  the  property  has  been  sold,  it 
and  sue  on  the  implied  contract  only  makes  no  difference  whether  the  price  is 
where  the  defendant  has  sold  or  other-  received  in  money  or  in  a  chattel  at  any 
wise  disposed  of  the  property.  See  estimated  price  for  money.  "  Fuller  v. 
Lightly  V.  Clouston,  i  Taunt  112 ;  Ben-  Duven,  36  Ala.  73 :  78  Am.  Dec.  318. 
nettr.  Francis,  2  Bos.  &  P.  554;  Wood-  In  Miller  v.  Miller,  7  Pick.  (Mass.) 
bury  V.  Woodbury,  47  N.  H.  11;  90  136;  19  Am.  Dec.  264,  Parker,  C.  J., 
Am.  Dec.  555  ;  Mann  v.  Locke,  11  N.  said  :  **  In  regard  to  the  objection  that 
H.  246;  Smith  V.  Smith,  43  N.  H.  536  ;  the  price  of  some  of  the  wood  was  re- 
Cushman  v,  Jewell,  7  Hun  (N.  Y.)525;  ceived  in  real  estate,  we  think,  as  the 
Barlow  v,  Statworth,  27  Ga.  517;  Rog-  sale  was  made  for  money,  the  defend- 
ers V,  Greenbush,  57  Me.  441  ;  Balch  ant  was  answerable  for  the  price  when 
xf.  Patten,  45  Me.  41  ;  71  Am.  Dec.  526;  he  discharged  the  purchaser,  whether 
Hopkins  v.  M  eg  u  ire,  35  Me.  78;  he  received  cash  or  anything  else.  He 
Schweizer  v.  Weiber,  6  Rich.  (S.  Car.)  may  be  considered  as  the  purchaser  of 
159;  Randolph  Iron  Co.  f.  Elliott,  34  the  real  estate  with  the  money  for 
N.J.  L.,  184;  Elliott  t;.  Jackson,  3  Wis.  which  he  sold  the  wood.  The  plain- 
649  ;  Kelty  v.  Owens,  4  Chand.  (Wis.)  tiff  consents  to  the  sale  for  money,  but 
166;  Berkshire  Glass  Co.  v.  Wolcott,  2  not  that  real  estate  shall  be  substituted. 
Allen  (Mass.)  227;  79  Am.  Dec.  787 ;  Suppose  after  selling  the  wood  for 
Brown  v.  Holbrook,  4  Gray  (Mass.)  money  to  be  paid  at  a  future  day,  the 
102  ;  Ladd  v.  Rogers,  11  Allen  (Mass.)  defendant  had  set  off  a  debt  which  he 
309;  Allen  V,  Ford,  19  Pick.  (Mass.)  owed  the  purchaser,  for  the  price;  he 
217  ;  Bartlett  v.  Tucker,  104  Mass.  336;  would  virtually  have  received  the  mon- 
6  Am.  Rep.  240;  Pearsoll  v.  Chapin,  ey.  So  he  has  by  taking  the  real  es- 
44  Pa.  St.  9;  Willett  v.  Willett,  3  tate."  In  Budd  v.  Hiler,  27  N.J.  L. 
Watts  (Pa.)  277  ;  Stearns  v.  Dilling-  48,  it  is  said  that  the  the  taking  of  a 
ham,  22  Vt.  624  ;  Saville  v.  Welch,  58  note  is  not  sufficient. 
Vt.  683;  Scott  V,  Lance,  21  Vt.  507;  Where  the  defendant  traded  the 
Smith  V.  Jernigan,  83  Ala.  256 ;  Pike  v.  chattel  for  a  set  of  harnesses,  it  was 
Bright,  39  Ala.  332;  Miller  t;.  King,  67  held  that  assumpsit  would  not  lie. 
Ala.  575  ;  Crow  v,  Boyd,  17  Ala.  51  ;  Kidney  v.  Persons,  41  Vt.  386;  98  Am. 
Strother  z'.  Butler,  17  Ala.  733;  Pritch-  Dec.  595.  And  see  Fuller  v.  Duren, 
ard  V.  Ford,  i  T.  J.  Marsh.  (ICy.)  543;  36  Ala.  73;  76  Am.  Dec.  318,  where  it 
Moses  V.  Arnold,  43  Iowa  187  ;  22  Am.  is  said  that  this  principle  does  not  ap- 
Rep.  239;  Watson  v,  Stever,  2^  Mich,  ply  where  the  defendant  has  simply  ex- 
386 ;  Tolan  v.  Hodgeboom,  3d  Mich,  changed  the  property,  and  has  not  sold, 
624 ;  or  there  has  been  a  subsequent  or  otherwise  disposed  of  the  property 
promise  to  pay.  Morrison  v,  Rogers,  obtained  in  the  exchange. 
3  111.  317;  Guthrie  V.  WicklifFe,  i  A.  Ifit  is  money  that  has  been  converted, 
K.  Marsh.  (Kv.)  83.  assumpsit     will     lie.      McDonald    v. 

Some  benefit  must  have  actually  ac-  Brown,  16  III.  31.      And  see  Western 

crued  to  the  defendant      Webster  v.  Assurance  Co.  v,  Towle,  65   Wis.  247 ; 

Drinkwater,  5  Me.  319;  17  Am.  Dec.  Brown  v.  Brown,  40  Hun  (N.  Y.)  418. 

238.    It  must  appear  that  he   has  ac-  In  Jones  v.  Hoar,  5   Pick.   (Mass.) 

tually  received  money  or  what  he  con-  290,   rarker,  C.  J.,  thus  sums  up   the 

aiders  its  equivalent,  as  a  promissory  doctrine:    "The  whole  extent  of  the 

note.     Saville  v»  Welch,   58    Vt.  683.  doctrine,  as  gathered  from  the  books, 
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seems  to  be,  that  one  whose  goods  have  sidered    as  consenting  to   have  the 

been  taken  from  him,  or  detained  un-  transaction   treated   as   a  contract  of 

lawfully,  whereby  he  has  a  right  to  an  sale.     Bennett  v.  Francis,  2  Bos.  &  P. 

action  of  trespass  or  trover,  may,  if  the  550;  Yate  v,  Willan,  2  East  128. 

wrongdoer  sells  the  goods  and  receives  Recovery  b  y   Tenant  In  Common.  — 

the  money,  waive  the  tort,  affirm  the  One  tenant  in  common  may  bring  as- 

sale,  and  have  an  action  for  money  had  sumpsit  against  his  co-tenant  who  has 

and  received  for  the  proceeds/'  sold   the  common    property  and   re- 

A   postmaster,  if  through  his  care-  ceived  all  the  money.     Gardiner  Mfg. 

lessness  a  letter  containing  money   is  Co.   v,   Heald,  5    Me.  381;    Miller  v. 

lost,  is  not  liable  to  an  action  for  money  Miller,  7   Pick.   (Mass.)    133;   19  Am. 

had  and  received,  unless  he  puts  it  to  Dec.  364. 

his  own  use.     Danforth   v.   Grant,   14  In  Loomis  v,  O'Neal,  73  Mich.  582, 

Vt.  283;  39  Am.  Dec.  224.  it  was  held  that  the  refusal  of  a  tenant 

In  Bennett  v,  Francis,  2  Bos.  &  P.  in  common  of  crops  to  recognize  the 

555,  Lord  Alvanley  says:  **  All  that  can  rights  of  his  co-tenant   amounted  to 

be  collected  from  the  case  is  this,  that  a  conversion,  and  that  the  co-tenant 

if  the  goods  be  converted  into  money,  could  waive  the  tort  and  sue  in  as- 

the    court  will   allow  the  plaintiff  to  sumfsit,  a  distinction  being  drawn  be- 

waive  the  tort  and  bring  an  action  in  tween  such  case  and  a  case  of  tenants 

which   he  can   recover  nothing  more  in  common  of  a  chattel,  where  one  has 

than  the  sum  actually  received ;  but-if  as  good  a  right  to  the  possession  as 

it  were  competent  for  the  plaintiff,  in  a  the  other.    And  see  to  the  same  effect, 

case  like  this,  to  waive  the  tort  and  McLaughlin  v.  Salley,  46  Mich.  2x9; 

convert  the  transaction  into  a  contract,  Coe  v»  Wager,  42  Mich.  49;  Fiquet  v. 

it  might  involve  the  defendant  in  great  Allison,  12  Mich.  328 ;  86  Am.  Dec.  54. 

difficulties.    The  goods  are  demanded  Recovery  for  Use  of  Chattel.  —  As- 

of  a  person  who  claims  them  as  his  ow^n  sumpsit  will  not  lie  where  the  defend- 

and  insists  on  keeping  them.     Now,  if  ant  has   neither  sold  the  chattel  nor 

the  party  demanding  the  goods  be  at  had  any  benefit  from  it,  save  in  its  use. 

liberty  to  convert  this  into  an  action  Balch   i>.  Patten,  45  Me.  41 ;  71  Am. 

for  goods  sold  and  delivered,  the  conse-  Dec.  526. 

quence  would  be  that  on  proving  his  In  Crow  v.  Boyd,  17  Ala.  51,  it  was 

property  in  the  goods,  the  other  party  held  that  the  owner  of  the  slave  could 

would  be  obliged  to  pay  the  value  of  not  maintain  assumpsit  for  the  value 

them,  possibly  to  his  utter  ruin  ;  where-  of  its  services  against  one  who  had 

as,  if  the  former  had  declared  in  trover,  converted  .it,  but  who  had  neither  sold 

nominal  damages  only  would  probably  it  nor  received  money  for  its  labor, 

be  given  and  the  goods  would  be  re-  But  in  Stockett  v.  Watkins,  2  Gill 

stored/'  &  }.  (Md.)  326;  20  Am.  Dec.  438,  an 

The  proceeds  of  the  sale  of  stolen  administrator  was  held  liable  for  the 

goods  may  be  recovered.    Boston,  etc.,  hire  received  for  certain  negroes  dur- 

R.  Co.  V,  Dana,  i    Gray  (Mass.)  83;  ing  the  time  that  he  had  them.  And  see 

Shaw  V,  Coffin,   58   Me.  254;  9  Am.  Ford  v.  Caldwell;  3  Hill  (S.  Car.)  248, 

Rep.  290;    Howe  v,  Clancey,  53  Me.  where  Richardson,  J.,  said :  "The  ad- 

130.    But  see  Foster  v.  Tucker,  3  Me.  mission  that  if  the  trespasser  should 

458;  14  Am.  Dec.  243.     So  where  bills  have  hired  out  the  negro  and  received 

of  exchange,  see  Buchanan  v.  Find  lay,  money  for  his  services,  then  you  may 

9   B.  &  C.  738;    17    E.    C.  L.  486;  recover  such  money,  yields  the  whole 

Arnold  v.  Cheque  Bank,  L.  R.,  i  C.  P.  principle.      Money    received    and 

578 ;  or  stock  of  the  Bank  of  England,  money's  worth  afford  the  same  cause 

see  Stone  v.  Marsh,  6  B.  &  C.  551 ;  13  of  action.    The  amount  of  money  re- 

E.  C.   L.  249;    Marsh   v.  Keating,  i  ceived  of  the   hirer  serves   no  other 

Bing.  N.  Cas.  198 ;  27  E.  C.  L.  354,  or  purpose    but   as    a    measure    of    the 

w^here  post-office  orders  have  been  t)enefit    which    springs    to    the    tres- 

wrongfully  converted  into  money,  the  passer  by  employing  the  negro;  and 

owner    may  claim   the  proceeds,   as  whether  the  benefit  accrued  from  the 

money  had  and  received,  to  his  use.  services  of  the  negro  to  the  trespasser 

Fine  Arts  Soc.  v.  Union  Bank,  17  Q^  personally,  or  came  to  him  indirectly 

B.  Div.  705.  in  the  sum  of  his  wages,  still,  money  is 

If   an   action  is  brought  for  goods  the  measure  of  the  loss  to  the  owner 

sold  and  delivered,  the  defendant,  by  and  of  the  benefit  to  the  trespasser, 

paying  money  into  court,  will  be  con-  He  has  received  in  the  one  case  a  spe- 
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the  amount  actually  received  by  the  defendant.*  The  count 
should  be  for  money  had  and  received.*  There  are  two  excep- 
tions to  the  above  rule  :  first,  where,  by  the  death  of  the  wrong- 
doer, the  right  to  sue  in  trover  is  lost,  assumpsit  will  lie  against 
his  executor  or  administrator;'  and  second,  where  the  goods 
were  obtained  fraudulently  under  color  of  sale,  the  defendant  may 
be  sued  in  assumpsit  for  goods  sold  and  delivered.^ 

cific   benefit   measured  by  wages   re-  227;  79  Am.  Dec.  787;  Gray  v.  Griffith, 

ceived  in  money;  in  the  other  he  has  10  Watts  (Pa.)  431. 

received    equal   benefit  in   money's  8.  Hambly  v.  Trott,  Cowp.  375;  Hill 

worth,  but  which  the  jury  must  assess  v.  Davis,  3  N.  H.  385 ;   Ford   v.  Cald- 

because  the  case  aflfords  not  the  same  well,  3   Hill  (S.  Car.)  248.     And  see 

specific  measure  as  the  money  would."  Stockett  v.  Watkins,  2  Gill  &  J.  (Md.) 

And  see  }ames  v.  Buzzard,  Hempst.  343;  20  Am.  Dec.  438 ;  Osborn  v.  Bell, 

(U.  S.)  240.  5    Den.  (N.  Y.)  374;  49  Am.  Dec.  275  ; 

Proof  of  Amount  Beceiyed  for  the  Goods.  Cravath    v.   Plympton,   13  Mass.  454; 

— Whether  or   not  the  defendant  re-  Wilbur  v,  Gilmore,  21    Pick.  (Mass.) 

ceived  money  for  the  goods  need  not  254;  Powell  v,  Reese,  7  Ad.  &  El.  426; 

be  proved  beyond  doubt,  and  it  is  suf-  34   E.  C.   L.  136;  Foster  v.  Stewart,  3 

ficient  if  the  testimony  presents  a  rea-  M.  &  S.  191. 

sonable  presumption  that  the  defend-  In  Jones   v.  Hoar,  5  Pick.    (Mass.) 

ant  did  receive  the  proceeds,  and,  like  290,  Parker,  C.  J.,  said  :  **  No  case  can 

all  other  facts,  must  be  determined  on  be  shown  where  assumpsit  for  goods 

the  weight  of  the  evidence.     Declerq  sold  lay   in   such   case,   except    it    be 

V.  Mungin,  46  III.  112.    There  need  be  against  an  executor  of  the  wrongdoer, 

no  positive  proof  as  to  the  amount  re-  the  tort  being  extinguished  by  the  death, 

ceived.  Smith  v.  }ernigan,  83  Ala.  256.  and   no  other  remedy   but    assumpsit 

Effect  of  Judgment. — Where  assump-  against  the  executor  remaining." 

sit  is  brought  for  the  value  of  goods  4.  Hill  v.  Perrott,  3  Taunt.  274;  Ed- 

where  the  action  should  have  been  in  meads  v.  Newman,  i  B.  &  C.  410;  8  E. 

tort,  and  no  objection  is  made,  the  judg-  C.  L.  178;  Clarke  v.  Shee,  Cowp.  334; 

ment  will  determine  the  matter  at  issue  Wigand  v,  Sichel,  3  Keyes  (N.  Y.)  120. 

as  conclusively  as  though  the  proper  And  see  Hambly  v.  Trott,  Cowp.  375; 

action  had  been  brought.     Jennings  v.  Allen  v.  Ford,  19  Pick.  (Mass.)  219. 

Sheldon,  44  Mich.  92.  In  Hill  v.  Perrott,  3  Taunt.  274,  it 

1.  Howell  V.  Graves,  27  Ark.  365 ;  was  held  that  assumpsit  would  lie  for 
Rand  v.  Nesmith,  61  Me.  11 1;  DeCIerq  goods  sold  and  delivered  which  the  de- 
V.  Mungin,  46  111.  114;  Cushman  v.  fendant  ha*d,  by  fraud,  procured  the 
Hayes,  46111. 145;  McDonalds.  Brown,  plaintiff  to-sell  to  an  insolvent  person, 
16  111.  32  ;  King  v,  Leith,  2  T.  R.  144;  and  which  the  defendant  had  afterward 
Lindon  v.  Hooper,  Cowp.  419;  Bennett  gotten  into  his  possession,  the  reason 
V.  Francis,  2  Bos.  &  P.  555,  per  Lord  being  that  the  defendant  could  not  be 
Alvanley.  permitted  to  set  up  a  sale  procured  by 

The   plaintiff  waives   all    torts    and  his  own  fraud,  and  that  his  mere  pos- 

special  damages,  and  can  recover  only  session  of  the  goods  unaccounted  for, 

the  money  received  ;  and  in  most  cases  raised  an  implied  promise  to  pay.     See 

he  so  far  confirms  the  defendant's  acts  to  the  same  effect,  Abbotts  v,  Barry,  2 

that  he  cannot  deny  his  right  to  receive  Brod.  &  Bing.  369,  a  case  similar  in  its 

them.     Wilder  v,  Aldrich,  2  R.  I.  518.  facts  to  Hill  v.  Perrott,  3  Taunt.  274, 

Where  there   is  no  positive  proof  as  except  that  the  goods  had  been  sold  by 

to  the  amount  received,  the  jury  usually  the   third   person   and    the   proceeds 

gives  as  damages  such  sum  as  they  are  handed  over  to  the  defendant, 

reasonably  satisfied  that  the  defendant  **  It  is  not  to  be  understood  that  an 

received,  and  no  more.     Smith  v.  Jer-  action  of  trover  can  be  converted  into 

nigan,  83  Ala.  256.  an  action  for  goods  sold  and  delivered 

2.  The  action  should  be  for  money  at  the  option  of  the  plaintiff;  the  rule 
had  and  received,  and  not  for  goods  seems  to  be  principally  applicable  to 
sold  and  delivered.  Brown  v.  Hoi-  cases  where  the  plaintiff  has  been  in- 
brook,  4  Gray  (Mass.)  103 ;  Berkshire  duced,  by  an  act  on  the  part  of  the  de- 
Glass  Co.  V.  Wolcott,  2  Allen  (Mass.)  fendant,   to   make  a  contract  with  a 
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nominal  person,  of  which  the  defend-  ulent  contract.  But  the  action  being 
ant  derived  the  whole  benefit."  2  brought  for  goods  sold  and  delivered 
Phillips  on  Evidence  (7th  ed.)  in.  by  the  assignees,  and  not  bj  the  bank- 
In  Tuttle  V,  Campbell,  74  Mich.  652,  rupt,  the  assignees  have  a  right  to 
Champlin,  J.,  said:  **  The  general  rule  waive  the  tort  and  bring  an  action  of 
is  that  before  a  party  can  waive  a  tort  <w5«»i/jjV  for  goods  sold  and  delivered." 
for  the  conversion  of  personal  prop*  Sales  on  Credit  Induced  by  Fraud. — 
erty  and  bring  assumpsit^  the  property  Where  the  plaintiff  has  sold  goods  to 
in  the  hands  of  the  tort-feasor  must  the  defendant  on  credit,  but  claimed 
have  been  sold  and  converted  into  the  right  to  sue  on  a  count  for  goods 
money,  upon  the  theory  that  the  sold  and  delivered  before  the  maturity 
money  has  been  received  for  the  plain-  of  the  credit,  on  the  ground  that  the 
tiff  's  use.  There  is,  however,  another  defendant  had  obtained  the  goods  with 
class  of  cases,  where  the  property  has  the  preconceived  design  of  not  paying 
been  converted,  but  not  sold,  where  for  them,  it  was  held  that  the  action 
the  tort  may  be  waived  and  assumpsit  would  not  lie,  on  the  ground  that,  while 
brought  for  the  value  of  the  goods  he  might  have  brought  trover  and 
converted.  This  class  belongs  to  those  treated  the  contract  as  a  nullity,  by 
relations  where  a  contract  may  exist  bringing  assumpsit  he  had  affirmed  the 
and  at  the  same  time  a  duty  is  super-  contract,  which  was  a  sale  on  credit, 
imposed  or  arises  out  of  the  circum-  Ferguson  v.  Carrington,  9  B.  &  C.  59; 
stances  surrounding  or  attending  the  17  E.  C.  L.  330.  And  see  Read  v. 
transaction,  the  violation  of  which  Hutchinson,  3  Camp.  35a ;  Strutt  7. 
duty  would  constitute  a  tort.  In  such  Smith,  i  C.  M.  &  R.  312;  Allen  r. 
cases  the  tort  may  be  waived  and  as-  Ford,  19  Pick.  (Mass.)  217.  But  see, 
sumpsit  be  maintained,  for  the  reason  contra^  Dietz  v,  Sutcliffe,  80  Ky.  65a 
that  the  relation  of  the  parties  out  of  See  also  Fraudulent  Sales,  vol.  S, 
which  the  duty  violated  grew,  had  its  pp.  845,  850. 

inception  in  contract.    These  relations  So, it  has  been  held  that  one  who  has 

are  usually  those  of  trust  and  confi-  been  induced  to  enter  into  a  contract  to 

dence,    such   as  those  of  agent    and  perform  certain  work  at  a  certain  price, 

principal,  attorney  and  client,  or  bailee  by   false    representations    as  to  the 

and  bailor.     When  an  owner  in  com-  amount  of  work  to  be  done,  cannot  re- 

mon  of  personalty  has  the  exclusive  cover  on  a  count  for  work  and  labor  for 

possession  of  the  property  he  is  a  bailee  the  value  of  the  work  performed,  irre- 

of  his  co-owner's  share.     In  such  case  spective  of  the  contract  price,  on  the 

there  is  a  contract  of  bailment  implied  ground  that,  having  chosen  to  treat  the 

between  the  parties,  the  law  implying  defendant  as  a  party  who  has  con- 

a  delivery  from  the  nature  of  the  case  tracted  with  him,  he  must  be  bound 

and    the    peculiar  rights  which  one  by  the  only  contract   made  between 

owner  in  common  has  to  such  prop-  the  parties.    Selway  v.  Fogg,  5  M.  & 

erty  when  reduced  to   his  possession.  W.  83. 

He  takes  it  and  holds  it  upon  the  trust  The  opinion  of  Pryor,  J.,  in  Dietz  v. 

and  confidence  that  he  will  care  for  it,  Sutcliffe,  80  Ky.  650,  is  worthy  of  qoo- 

and  use  it,  if  he  uses  it,  in  an  ordina-  tation  as  a  statement  of  what  would 

rily  careful  manner,  and  will  not  sell  or  seem  to  be  the  correct  principle  of  law 

convert  his  co-owner's    share  to  his  upon  this  point.    **  Can  a  vendor,  from 

own  use.     If  he  violates  this  trust  and  whom  goods  have  been  purchased  on  a 

confidence  by  converting  the  property  credit  by  means  of  fraudulent  represen- 

to    his  own  use,   his    co-owner  may  tations,  upon  discovering  the  fraud,  and 

bring  trover  for   the  conversion,  or,  before  the  expiration  of  the  time  of 

waiving  the  tort,  may  sue  in  assump-  credit,  sue  in  contract  for  either  the 

sit  to  recover  its  value."  stipulated  price  or  the  reasonable  value 

In  Russell  v.  Bell,  10  M.  &  W.  340,  of  the  goods?    It  is  well  settled  that 

the  assignees  of  a  bankrupt  recovered  where  the  vendor  has  been  defrauded 

on  a  count  for  goods  sold  and  delivered,  by  his  vendee,  the  former  may  elect  to 

for    goods    fraudulently    sold    by   the  treat  the  contract  as  a  nullity  and  bring 

bankrupt    to  the    defendants.      Lord  his  actions  for  the  recovery  of  the  spe- 

Abinger,  C.  B.,  said  :  "  Here  the  bank-  cific  property,  or  trover  for  their  value, 

rupt  is  selling  goods  under  false  colors,  in  and  this  doctrine  proceeds  upon  the 

order  to  cover  up  transactions  he  knew  idea  that  the  contract  of  sale  having 

he  could  not  otherwise  cover;  and  he  been  rescinded  at  the  election  of  the 

has  no  right  to  set  up  his  own  fraud-  vendor,  he  is  still  vested  with  the  titk. 
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The  above  rule  is  not  without  conflict,  however,  a  number  of 
cases,  especially  among  the  earlier  decisions,  holding  that,  even 
where  the  defendant  has  not  disposed  of  the  property,  he  may  be 
sued  in  assumpsit  for  goods  sold  and  delivered ;  but  the  rule  as 
stated  in  the  text  seems  to  be  supported  by  the  decided  weight  of 
authority.^ 

Nor  do  we  see  how,  after  the  repeated  Janes  z;.. Buzzard,  Hexnpst.  (U.  S.)  240; 
adjudications  of  this  court  on  the  ques-  Tightmejer  v.  Mongold,  20  Kan.  90 
tion,  it  is  possible  to  saj  that  the  plain-  {dicta).  And  see  Osborn  v.  Bell,  5 
tiffs,  on  repudiating  the  contract  for  Den.  (N.  Y.)  374;  49  Am.  Dec.  275; 
fraud,  had  not  their  election  between  Chambers  v.  Lewis,  2  Hilt.  (N.  Y.) 
contract  and  tort  as  to  the  form  of  ac-  591 ;  Cummings  v,  Vorce,  3  Hill  (N« 
tion.  The  remaining  question  is,  what  Y.)  282;  Butts  v.  Collins,  13  Wend.  (N. 
is  the  effect  of  a  waiver  of  the  tort?  Y.)  154  (opinion  of  Mason,  Senator); 
Does  it  restore  the  express  contract  Russell  v.  Bell,  10  M.  &  W.  340;  Lee 
which  has  been  repudiated  for  the  fraud,  z\  Shore,  i  B.  &  C.  94;  8  E.  C.  L.  41; 
or  does  it  leave  the  parties  in  the  same  Hull  v.  Long,  6  Price  159. 
condition  as  if  no  express  contract  had  In  McGoldrick  v.  Willits,  52  N.  Y. 
been  made — to  such  relations  as  result  612,  Peckham,  J.,  said  :  **  The*  plaintiff 
by  implication  of  law  from  the  delivery  may  waive  the  tort  and  have  assumpsit 
of  goods  by  the  plaintiff  and  their  pos-  where  the  party  has  appropriated 
session  by  the  defendant?  On  this  sub-  the  property,"  but  in  this  case  the  de- 
ject the  decisions  are  conflicting,  but  I  fendant  had  sold  the  goods.  And  see 
think  the  weight  of  authority,  as  well  Goodenow  v.  Snyder,  3  Greene  (Iowa) 
as  the  true  and  logical  effect  of  the  acts  599;  Fratt  f.  Clark,  12  Cal.  89;  Berly 
of  the  parties,  is  to  leave  the  parties  to  v.  Taylor,  5  Hill  (N.  Y.)  577.  In  Hawk 
stand  upon  the  rights  and  obligations  v.  Thorn,  54  Barb.  (N.  Y.)  164,  where 
resulting  from  the  delivery  and  posses-  similar  language  was  used,  the  prop- 
won  of  the  goods.  If  the  express  con-  erty  had  been  converted  into  money, 
tract  is  void,  and  can  be  treated  as  such  Terry  v.  Munger,  121  N.  Y.  161,  how- 
by  the  appellees,  how  is  it  that  the  ever,  seems  to  settle  the  rule  in 
fraudulent  vendee  or  his  assignee  can  A^^n^  2Vr^  as  agreeing  with  the  ^fW»m 
rely  upon  its  terms  to  defeat  the  action  of  Peckham,  J.,  above.  Hill  v.  Davis, 
for  goods  sold  and  delivered?  The  3  N.  H.  384,  and  Cummings  v.  Noyes, 
vendee  will  not  be  allowed  to  set  up  his  10  Mass.  433,  which  seem  to  support 
own  fraudulent  act  to  defeat  a  recovery  the  rule  that  an  action  for  goods  sold 
by  his  vendor.  The  assignee  of  this  and  delivered  will  lie,  have  been  very 
fraudulent  vendee  is  relying  on  the  spe-  much  qualified  by  later  decisions  in 
cial  contract  as  a  bar  to  the  recovery,  those  states. 

because  by  its  terms  the  debts  were  not  In   Johnson    v.   Reed,  8  Ark.   202, 

due  at  the  time  the  several  actions  were  where  the  goods  came  into  the  defend' 

instituted.     In  order  to  avoid  this  de-  ant's  possession  peaceably,  and  he  con- 

fense,  a  state  of  fact  is  presented  in  the  verted  them  to   his  own   use,  it  was 

reply  that,  if  true,  renders  that  contract,  held    that    assumpsit  would    lie,  the 

as  to  the  appellees,  a  nullity,  and   if  court    distinguishing    the    case    from 

void,  it  is  no  obstacle  in  the  w'ay  of  the  Jones  v.  Hoar,  5  Pick.  (Mass.)  285,  on 

action  for  goods  sold  and  delivered. '*  the  ground  that  in   the  latter  case  a 

1.  See,  as  supporting  the  proposition  trespass  had- been  committed, 

that  the  defendant  may  be  sued  for  In  Evans  z\  Miller,  58  Miss.  120;  38 

goods  sold  and  delivered,  where  he  has  Am.  Rep.313,  it  is  said  that  so  long  as  the 

not  disposed  of  the  property,  Gordon  trespasser  retains  the  property  taken  in 

V.   Bruner,  49  Mo.  570;    Floyd   v.  its  original  shape,  he  may  legally  deny 

Wiley,  I  Mo.  430;  Johnson  v.  Strader,  that  he  holds  it  under  a  contract;  but 

3  Mo.  251 ;  Barker  v,  Cory,  15  Ohio  9;  when  he  has  parted  with  it,  either  for 

Norden  i'.  Tones,  33  Wis.  604,  opinion  money  or  other  property,  or  where  he 

of  Dixon,  C.  J.;  Stockett  v.  Watkins,  has  itiingled  it  with  his  own,  or  con- 

2  Gill  &  J.  (Md.)  342;  20  Am.  Dec.  s'umed  it  in  its  use,  or  changed  its  form, 

438 ;  Ford  v.  Caldwell,  3  Hill  (S.  Car.)  he  should  not  be  permitted  to  deny  the 

248    (Evans,  J.,  dissenting) \    Eversole  assumpsit  to  pay  its  value,  which  the 

V.  Moore,  3  Bush  (Ky.)  49;  Alsbrook  law  imputes  from  its  method  of  deal- 

V,   Hathaway,  3   Sneed   (Tenn.)  454;  ingwith  it. 

797 


Waiver  of  Tort  TRO  VER.  Infuioy  Ho  OefanM. 

It  is  unnecessary  to  allege  in  the  declaration  that  the  plaintiff 
waives  the  tort.^ 

2.  Choice  Between  Trover  and  Assompsit. — The  plaintiff,  by  waiv- 
ing the  tort  and  suing  in  assumpsit,  subjects  himself  to  a  set-off  or 
counterclaim,  or  to  the  law  of  mutual  credits  in  the  case  of  bank- 
ruptcy, all  of  which  would  be  avoided  by  suing  in  trover.*  But, 
on  the  other  hand,  it  may  be  advisable  to  proceed  upon  the  im- 
plied contract  in  order  to  use  it  as  a  counterclaim  in  an  action,' 
or  to  avoid  the  effect  of  the  Statute  of  Limitations.*  As  we  have 
seen,  the  plaintiff,  where  assumpsit  is  brought,  can  recover  only 
the  amount  actually  received  for  the  goods.* 

3.  Infancy  No  Defense. — Where  the  plaintiff  waives  the  tort  and 
sues  in  assumpsit^  the  plea  of  infancy  is  no  defense.* 

And  in  Abbott  v.  Blossom,  66  Barb,  by  fraud  and  that  therefore,  an  action 
(N.  Y.)  353,  it  was  held  that  where  the  of  trover  would  have  been  barred  bj 
defendant  had  used  the  property  for  the  statute.  Parker,  C.  J.,  in  deliver- 
his  own  use,  changing  its  condition  ing  the  opinion  of  the  court  said:  *' And 
and  character,  the  plaintiff  could  waive  if  he  choose  the  latter  mode  of  redress 
the  tort  and  sue  in  assumpsit  for  goods  — that  is,  to  bring  assumpsit — the  tort- 
sold  and  delivered ;  and  the  court  was  feasor  cannot,  we  think,  allege  his  own 
of  the  opinion  that  he  could  do  so  in  wrong  for  the  purpose  of  carrying  back 
any  event,  but  this  last  was  a  mere  the  injury  to  a  time  which  let  in  the 
dictum.  Statute  of  Limitations.** 

So  in  Toledo,  etc.,  R.  Co.  v.  Chew,  5.  See  supra,  this  title,  Wken  Tort 

67  111.  378,  where   the   railroad  com-  May  Be  Waived. 

pany  had   taken   cross  ties   and  used  6.  Elwell  v.  Martin,  32  Vt.  217;  Shaw 

them  in  laying  its  track,  and  in  V^alk-  v.  Coffin,  58  Me.  254;  4  Am.  Rep.  290; 

er  V.  Duncan,  68  Wis.  624,  where  saw  Bristow  v.  Eastman,  i  Esp.  172.    And 

logs  had  been  converted  into  lumber  see  Peigne  v.  Sutcliffe,  4  McCord  (S. 

and  used  by  the  defendant,  it  was  held  Car.)  387;  Munger  v,  Hess,  28  Barb, 

that  assumpsit  would  lie.  (N.  Y.)  75 ;  Oliver  v.  McClellan,  21 

1.  McDonald^'. McDonald, 67  Mich.  Ala.  675;  2  Greenl.  on  Ev.,  §  36S.  In 
122;  Elwell  V,  Martin,  32  Vt.  220.  Bristow  v.  Eastman,  i  Esp.  17a,  it 

2.  Smith  r.  Hodgson,  4  T.  R.  211 ;  i  was  held  that  an  action  for  money 
Chitt.  PL  112.  And  see  Hunter  v,  had  and  received,  would  lie  against 
Prinsep,  10  East  378.  A  counterclaim  an  infant  to  recover  money  which 
founded  on  contract  cannot  be  inter-  he  had  embezzled.  Lord 'Kenyon 
posed  as  a  defense  to  an  action  of  said,  that  though  the  action  was  in 
trover.  Chambers  v.  Lewis,  2  Hilt,  its  form  an  action  ex  contractu,  yet  it 
(N.  Y.)  591.  Where  assumpsit  is  was  an  action  ex  delicto  in  %uhsXKTiCt\ 
brought,  the  defendant  is  entitled  to  that  if  the  assignees  had  brought  an 
an  allowance  for  a  note  taken  in  part  action  of  trover  for  any  part  of  the 
payment  which  turned  out  to  be  worth-  property  embezzled,  or  an  action 
less.     Budd  v,  Hiler,  27  N.  J.  L.  43.  grounded  on  fraud,  infancy  would  an- 

8.  City  Nat.  Bank  t;.  National  Park  questionably  have  been  no  defense,  and 

Bank,  32  Hun  (N.  Y.)  105.  as  the  object  of  the  action  of  assumpsit 

4.  In  the  case  of  Lamb  v»  Clark,  5  was  precisely  the  same,  his  opinion  was 
Pick.  (Mass.)   193,  the  defendant  ob-  that  the  same  rule  of  law  would  apply, 

tained  possession  of  divers  promissory  and  that  infancy  was  no  bar.  In  Shaw 
notes  without  a  legal  transfer  from  v.  Coffin,  58  Me.  254;  4  Am.  Rep.  290, 
the  owner,  and  received  payment  of  Appleton,  C.  J.,  said :  '*  If  the  minor  is 
some  of  them  more  than  six  years,  and  liable  for  his  torts,  it  is  immaterial  to 
of  others  within  six  years,  next  before  him  in  what  form  of  action  recomp«ise 
the  commencement  of  the  action,  and  is  sought.  If,  for  the  purposes  of  jus- 
it  was  held  that  he  was  liable  in  as-  tice,  the  tort  may  be  waived  in  the 
sumpsit  for  the  sums  received  within  case  of  the  adult,  and  assumpsit  main* 
the  six  years,  and  that  he  was  estopped  tained,  it  can,  to  accomplish  the  same 
to  show  that  the  notes  were  obtained  great  purpose,  be  equally  well  waived 
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4.  Tenants  in  Common  Host  Join. — ^Tenants  in  common  must  join 
where  they  waive  the  tort  and  sue  in  assumpsit  for  any  entire  in- 
jury done  to  the  common  property,^  and  joint  trespassers  may 
also  be  sued  jointly  in  assumpsit  where  the  tort  is  waived.* 

6.  Effect  of  Election. — Where  the  plaintiff,  with  knowledge  of 
the  facts,  has  elected  to  waive  the  tort  and  sue  in  assumpsit,  he 
cannot  afterward  discontinue  his  action  and  sue  in  tort,  and  vice 
versa;  an  election  once  made,  is  final.'     But  a  mere  demand  of 

as  to  the  minor."    And  see  Walker  v,  P.  304,  it  was  held  that  the  plaintiff, 

Davis,  I  Gray  (Mass.)  506.  having  sued  one  of  two  joint  tort-fe^s- 

1.  G  i  1  m  o  r  e  v,  Wilbur,  i  2  Pick,  ors  in  tort,  could  not  afterwards  sue  the 
(Mass.)  120 ;  22  Am.  Rep.  410 ;  Putnam  other  for  monej  had  and  received.  And 
V,  Wise,  I  Hill  (N.  Y.)  234;  37  Am.  see,  to  the  same  effect,  Brinsmead  v, 
Dec.  309.  Harrison,  L.  R.,  6  C.  P.  589. 

2.  Gil  more  v,  Wilbur,  12  Pick.  Where  an  assignee  of  an  insolvent 
(Mass.)  120;  22  Am.  Rep.  410;  or  joint-  debtor,  knowing  that  the  latter  made 
ly  or  severally,  City  Nat.  Bank  v,  Na-  the  sale  of  goods  for  the  purpose  of  de- 
tional  Park  Bank,  32  Hun  (N.  Y.)  105.  laying  or  defrauding  his  creditor,  brings 

But  where  the  conversion  is  a  joint  an  action  against  the  vendee  on  a  note 
act  of  husband  and  wife,  assumpsit  given  by  him  for  the  purchase  price, 
against  them  jointly  will  not  lie,  for  as  and  secures  the  demand  by  an  attach- 
to  the  wife,  the  promise  is  void.  Carle-  ment  of  his  property,  he  thereby  so  far 
ton  V,  Haywood,  49  N.  H.  314.  affirms  the  sale  and  waives  his  right  to 

8.  Fireman's  Ins.  Co.  v,  Cochran,  27  disaffirm  it,  that  he  cannot,  by  discon- 

Ala.  228;  Moller  t;.  Tuska,  87  N.  Y.  tinuing  the  action  and  demanding  the 

166;  Boots  V,  Ferguson,  46  Hun   (N.  goods,  entitle  himself  to  maintain  an 

Y.)  129;    Kinney  v,  Kiernan,  49  N.  Y.  action  of  trover  against  the  vendee  on 

164;   Rodermund  v.  Clark,  46  N.  Y.  his  refusal  to  return  them.    Butler  v. 

354;   Lloyd  V.  Brewster,  4  Paige  (N.  Hildreth,  5  Met.  (Mass.)  49.     Shaw,  C. 

Y.)  537;  Sanger  v.  Wood,  3  Johns.  Ch.  J.,  said  :  "We  are  then  brought  to  the 

(N.  Y.)   416;   Bulkley    v,  Morgan,  46  question,  what  act  on  the  part  of  the 

Conn.    393;    Dibblee    v.   Sheldon,    10  assignee  is  to  be  taken  as  proof  of  his 

Blatchf.  (U.  S.)  178.     And  seeThomp-  election.     It  would,  we  think,  be  going 

son  V,  Howard,  31  Mich.  309;  Farwell  too  far  to  say  that  the  mere  demand  of 

V.  Myers,  59  Mich.  179;  Acer  v,  Hotch-  the  price  should  be  admitted  as  a  waiver 

kiss,  97  N.  Y.  395 ;  O'Donald  v.  Con-  of  his  right  to  avoid  the  sale  and  claim 

stant,  82  Ind.  212.     See  also  Election,  the  goods,  because,  in   many  cases,  if 

vol.  6,  p.  250.  the  price  can  be  obtained  it  would  be 

If  an  action  is  commenced  for  the  equally  beneficial  to  the  creditors,  and 
money,  or  a  proceeding  taken  in  bank-  he  would  have  no  further  occasion  to 
ruptcy,  an  election  is  made  and  the  tort  pursue  the  harsher  remedy  of  im peach- 
waived,  and  trover  cannot  be  after-  ing  the  sale.  But  we  think  that  if  the 
wards  brought.  Smith  v.  Baker,  L.  R.,  assignee  commences  an  action  against 
8  C.  P.  350.  In  this  case,  Bovill,  C.  J.,  the  purchaser  for  the  price,  and  causes 
said  :  '*  If  an  action  for  money  had  and  his  property  to  be  attached  to  secure  it, 
received  is  brought,  that  is,  in  point  of  this  is  a  significant  act,  an  unequivocal 
law,  conclusive  election  to  waive  the  assertion  that  he  does  not  impeach  the 
tort;  and  so  the  commencement  of  an  sale,  but  by  necessary  implication  af- 
action  of  trespass  or  trover  is  a  conclus-  firms  it.  It  is  an  act,  too,  deeply  affect- 
ive election  the  other  way."  So,  where  ing  the  rights  of  the  purchaser,  whilst 
the  action  is  in  tort  for  the  wrongful  it  is  an  assertion  of  his  own ;  and  if  done 
taking  and  conversion  of  property,  the  with  a  knowledge  of  all  the  facts  which 
plaintiff  cannot,  upon  a  failure  of  proof  ought  to  influence  him  in  its  election, 
that  the  taking  was  wrongful  or  tor-  it  is  conclusive." 

tious  and  at  the  close  of  the  case,  waive  A  judgment  in   trover  or  trespass, 

the  tort  and  recover  as  upon  a  contract,  whether  for  or  against  the  defendant. 

Ransom  v,  Wetmore,  39  Barb.  (N.  Y.)  is  a  bar  to  a  subsequent  action  of  as- 

104.     And  in  Buckland  t;.  Johnson,  i^  sumpsit.    Agnew  t;.  McElroy,  loSmed. 

C.  B.  145;  80  E.  C.  L.  145;  23  L.J.  C.  &  M.  (Miss.)  552;  48  Am.  Dec.  772; 
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payraent,  unassented  to,  is  not  an  election,*  though  it  is  other- 

Floyd  V.  BroAvne,  i   Rawle  (Pa.)  121 ;  should  discover  that  the  defendant  had 

18  Am.  Dec.  602 ;  Rice  v.  King,  7  Johns,  an  offset,  which  would  be  good  against 

(N.  Y.)  20;  Kitchen  v.  Campbell,  3  an  action  of  <7.yj«»f/jf7  for  the  price,  but 

Wils.  304.  not  good   against  the  action  of  trover. 

And  a  judgment  in  assumpsit  is  a  bar  If,  on  any  of  these  grounds,   it  should 

to  an  action  for  conversion.     Fields  v,  appear  that  he  had  received  his  election 

Bland,  81  N.  Y.  239;  Walsh  v.  Chesa-  under  a  mistake  of  facts,  and  more  es- 

peake,  etc.,  Canal  Co.,  59  Md.  423.  pecially  if  he  had  been  led   into  such 

Where  the  owner  of  the  goods  waives  mistake  by  the  adverse  party,  it  might 

the  tort  and  recovers  in  an  action  ex  present  the  question  in  a  different  view." 

contractu  against  some  of  the  joint  tort-  But   this  was  merely  dicta^  and  it  is 

feasors,  he  is  estopped  by  his  election  very  much  to  be  doubted  if  a  plainti£f, 

from   maintaining    trover  against  the  after    commencing  an    action    of  as- 

others.     Terry   v,   Munger,  2   N.  Y.  sumpsit  with    knowledge  of  the  tort, 

Supp.  348;  49  Hun  (N.  Y.)  560;  ajf^d  would  be  allowed,  upon  subsequently 

in  21  N.  Y.  161,  where  it  was  said  that  discovering  that  the  defendant  had  a 

the  election,  when  made,  is  final  and  valid  set-off,  to  discontinue  his  action 

cannot  be  reconsidered,  even  where  no  and  bring  trover. 

injury  has  been  done  by  the  choice  or  ETldence  of  Election. — The  judgment 

would  result  from  setting  it  aside.  roll  in  the  former  action  is  receivable 

If  the  action  of  assumpsit  fails  for  in  evidence,  not  by   way  of  estoppel, 

want  of  jurisdiction^  the  plaintiff  cannot  but  as  showing  an  election  to  treat  the 

afterward  bring  trover  against  the  as-  taking  as  a  sale ;  and  it  seems  that  proof 

signee  of  the  wrongdoer,  for  after  elect-  of  the  commencement  of  the  former 

ing  to  treat  the  property  as  belonging  action,  with  full  knowledge  of  the  facts, 

to  the  wrongdoer  and  suing  him  for  its  would  be  just  as  conclusive  upon  the 

price,  he  is  estopped   from    asserting  question  of  election  as  the  judgment 

title  against  the  latter's  vendees.    Hield  Terry  v.  Munger,  121  N.  Y.  161. 

V,  Burton,  49  Mich.  53.  1.  Valpy  v.  Sanders,  5  C.  B.  886;  57 

Even  though  the  judgment  in  trover  E.  C.  L.  SS6.    In  Morris  t;.  Robinson, 

produces  no  fruits,  it  is  a  bar  to  another  3  B.  &  C.  196;  5  D.  &  R.  34 ;  10  £.  C 

action  against  the  defendant  for  money  L.  49,  where  a  quantity  of  indigo  had 

had  and  received.    Per  Jarvis,  C.  J.,  in  been  shipped  from  Calcutta  by  freight, 

Buckland  v,  Johnson,  15  C.  B.  145;  80  and  had  been  improperly  sold  under  an 

E.  C.  L.  145.  order  of  the  court  of  vice-admiralty, 

But  in  order  to  be  bound  to  his  elec-  the  owner  of  the  indigo  was  held  en- 
tion  to  sue  in  contract,  it  must  appear  titled  to  maintain  trover  against  the  de- 
that  the  plaintiff  knew  of  the  tort  at  the  fendant,  who  had  purchased  and  re- 
time the  action  was  brought.  Equitable,  ceived  thirty-two  chests  of  it,  notwith- 
etc.  Foundry  Co.  v.  Hersee,  103  N.  standing  his  agent,  under  a  power  of 
Y.  25 ;  Hays  v.  Midas,  104  N.  Y.  602  ;  attorney,  had  made  an  unsuccessful  ap- 
Bach  t'.  Tuch,  47  Hun  (N.  Y.)  536.  plication  to  the  vice-admiralty  court  to 

Shaw,  C.  J.,  in  Butler  v,  Hildreth,  5  obtain  the  proceeds  of  certain  other  of 

Met.  (Mass.)  49,  said  :  **  But  this  deter-  the  chests  of  indigo  sold  under  the  same 

mination  will    not    extend   to    a  case  circumstances. 

where  facts  subsequently  come  to  the  In  Burn  v,  Morris,  4  Tyr.  485,  where 

knowledge  of  the  assignee,  which,  if  he  trover  was  brought  for  a  twenty-pound 

had  known  them   before,  would  have  bank  note,  which  the  plaintiff  had  lost 

led  him  to  a  different  election — whether  and  which  the  defendant  had  received 

these  facts  relate   to  the  character  of  from  a  woman  who  had  found  it,  and  ex- 

the  sale,  and   bear  upon  the  question  changed  it  at  the  bank,  notwithstanding 

whether  it  was  fraudulent  or  not,  or  the    plaintiff   had    received   from  the 

whether  they  relate  to  the  remedy.  As  woman  seven  pounds,  being  part  of  the 

if  the  assignee,  on  commencing  his  ac-  proceeds  obtained  by  the  defendant  by 

tion  for  the  price,  believes  that  he  has  se-  the  exchange  of  the  note,  it  was  held 

cured  the  amount  due,  by  a  valid  attach-  that  the  action  might  be  maintained, 

ment  of  the  defendant's  property,  and  the  seven  pounds  being  allowed  only  in 

afterward  discovers  that  it  is  not  the  the    reduction  of  damages,   the  court 

property  of  the  defendant,  and  that  his  saying  that  Brewer  v.  Sparrow,  7  B.  & 

supposed  remedy  has  failed.    Or  if  he  C.  310;  14  E.  C.  L.  50,  was  distinguish- 
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wise  where  it  is  assented  to,  even  though  payment  is  never 
made;^  or  where  the  defendant  accounts  to  the  plaintiff  and  pays 
over  the  proceeds.* 

Vn.  Pbooidubb  —  1.  Declaration  or  Complaint.  —  The  material 
averments  in  an  action  of  trover  are  ownership  or  possession  of 
the  property  in  the  plaintiff,'  and  its  wrongful  taking  and  conver- 

able  by  the  fact  that  the  assignees  had  ment  that  he  is  the  absolute  owner,  but 

there  received  a  sum  as  the  whole  bal-  only  such  as  makes  admissible  any  evi- 

ance  due  to  them  upon  the  footing  of  dence  showing  that  he  stands  in  such 

the  account  relation  to  the  property  as  to  enable 

In  Hurst  v.  Gwennap,  a  Stark.  306,  him  to   maintain  trover.    Duggan  v, 

where  goods  had  beep  delivered   by  a  Wright,  157  Mass.  238. 

bankrupt  to  the  defendant,  upon  sale  A  complaint  averring  possession  in 

or  return,  after  an  act  of  bankruptcy,  the  plaintiff  is  sufficient  to  support  a 

but  without  notice,  the  assignees,  after  judsment  in  favor  of  t  h  e  possessor 

their    appointment,    required    the  de-  against  a  trespasser  without  a  direct 

fendant  to  say  whether  he  would  keep  averment  of. ownership  or  title.     Ros- 

the  goods  or  not,  and  he  elected  to  keep  enthal  v,  McMann,  93  Cal.  505. 

them ;  whereupon  the  assignees  deliv-  In  an  action  by  a  mortgagee  for  a 

ered  a  bill  of  parcels  as  upon  sale  by  conversion  by  a  subsequent  mortgagee 

the  bankrupt,  and  demanded  payment  of  the  same  property,  who  has  sold 

of  the  amount ;  the  defendant  refused  and  bought  it  in  under  his  mortgage, 

to  pay,  claiming  a  set-ofif,  whereupon  the  a  complaint  which  fails  to  allege  pos- 

assignees,    without    further    demand,  session,  right  of  possession,  or  demand 

brought  trover  and  were  held  entitled  of  possession,  is  insufficient,  since  in 

to  recover.  Washington  a  chattel  mortgage  vests 

1.  Lythgoev.  Vernon,  5  H.&N.  180.  no  title  or  right  of  possession  in  the 

S.  Hrewer  v.  Sparrow,  7  B.  &  C.  310;  mortgagee.    B  i  n  n  i  a  n    v.  Baker,   6 

14  E.  C.  L.  50.  Wash.  50. 

If  the  owner,  with  knowledge  of  the  The  complaint  must  show  that  the 

facts,  accepts  a  receipt  from  the  wrong-  plaintiff  was  the  owner  of  the  property 

doer  and  afterward  claims  credit  for  or  entitled  to  the  possession  at  the  time 

the  amount,  it  amounts  to  a  waiver,  of  the  taking  and  conversion.  Smith  v. 

Singer  Mfg.  Co.  v.  Greenleaf  (Ala.  Force,  31  Minn.  119;  Mount  v.  Cub- 

1893),  14  So.  Rep.  109.  berly,  19  N.  J.  L.  124;  and  where  it  was 

8.  Nance  v,  Georgia,  etc.,  R.  Co.,  35  alleged  that  on  May  8th  the  plaintiff 

S.  Car.  307;  Wharton  v.  Georgia,  etc.,  **  was  and  is  now"  the  owner  of  the 

R.  Co.,  35   S.  Car.  608 ;   Wright  v.  property,  and  that  **  on  or  about  the 

Field,    64   How.    P  r.   (N.  Y  .)    117;  twelfth  of  May"  the  defendant  took 

Womble  v.  Leach,   83    N.    Car.  84;  and  converted  it,  the   complaint  was 

Humpfner  v.  Osborne  (S.  Dak.  1891),  held  insufficient,  for  he  may  not  have 

50  N.  W.  Rep.  88.    And  see  Redpath  been  the  owner  on  the  twelfth  of  May. 

V.  Lawrence,  42  Mo.  App.  191 ;  Lyen  Sawyer  v,  Robertson,  11  Mont.  416. 

^'.  Bond,  3  Wash.  Ter.  407;  First  Nat  An  allegation  that  the  defendant 

Bank  v.  Gibbins  (Ind.  App.  1893),  35  wrongfully    took   into    his   possession 

N.  E.  Rep.  31.  property,  of  which  the  plaintiff  was  the 

The  material  averments  in  an  action  owner,  sufficiently  alleges  a  right  of 

of  trover  are  that  the  plaintiff  is  the  possession.      Kerner  v,  Boardman  (C. 

owner  of  the  property,  describing  it  rl.),  14  N.  Y.  Supp.  787.      But  in  an 

with  reasonable  certainty,  and  that  the  action  by  a  receiver,  an  averment  that 

defendant  wrongfully  took  and  con-  he  was  directed  by  the  court  to  take  the 

verted  it  to  his  own  use ;  or  that  the  property  into  his  possession,  is  insuffi- 

defendant,  being  in  the  lawful  posses-  cient,  in  not  alleging  that  he  ever  ac- 

sion,   wrongfully  converted  it  to  his  tually  had  possession  of  the  property, 

own  use,  and  that  the  plaintiff  was  enti-  Kehr  v.  Hall,  117  Ind.  405. 

tied  to  the  possession  at  the  time  of  An  allegation  that  A  died,  lea  vine  the 

such  conversion.     Robinson   v,  Peru  plaintiffs  under  the  law  of  the  domicile, 

Plow,  etc.,  Co.,  I  Okla.  140.  owners  of  the  property,  is  a  sufficient 

An  allegation  that  the  property  be-  allegation  of    ownership.     Berney  v. 

longed  to  the  plaintiff  is  not  an  aver-  Drexel,  33  Hun  (N.  Y.)  34.     But  an 
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sion  by  the  defendant.?     But  the  declaration  need  not  show  the 

averment  that  the  defendants  ^  wrong-  sion,  the  complaint  need  not  aver  that 

fully  took  from  the  plaintiff,  and  carried  the  plaintiff  is  entitled  to  possession, 

away  and  converted  to  their  own  use, "  A  count  in  trover  which  is  defective 

certain  goods,  is  bad   in  not   alleging  in  failing  to  allege  that  the  plaintiff  is 

property  in  the  goods.     Day  v.  Watts,  possessed  of  the  goods  in  controversy, 

93  Ind.  442.  as  of  his  own  property,  is  not  cured  ij 

The  use  of  the  term  "  assignee,"  etc.,  verdict.     Sevier  v,  Holliday,  Hempst. 

after  the  name  of  the  plaintiff  in  the  (U.  S.)  160.   But  see  Good  v.  Harnish, 

declaration,  is  to  be  treated  as  mere  13  S.  &  R.  (Pa.)  99. 

descriptio  personal^  and    does   not  of  Action  by  Onaxdlan. — A   declaration 

itself  authorize  the  conclusion  that  the  in  an  action   of  trover  by  a  guardian 

declaration  purports  to  be  for  a  cause  which  fails  to  show  that  he  is  entitled 

of  action  that  had   accrued  to  the  as-  to  the  posses6ion,'but  only  alleges  pos- 

signors  by  a  conversion   prior  to  the  session  in  his  ward,  is  bad  on  demurrer, 

assignment,  and  claimed  to  have  passed  Dearman  v,  Dearman,  5  Ala.  202. 

by  the  assignment  to  the  plaintiff.  Iteikllcation. — Where  the  answer  al- 

Bloom  V,  Sexton,  33  Mich.  181.  leged  that  the  only  interest  the  plaintiff 

An    allegation    that  the  defendant  ever  had  in  the  goods  was  as  adminis- 

**  without  leave,   forcibly  and  wrong-  trator,  and  that  after  his   removal  at 

fully   drove   away    certain    stock    be-  such,  the  defendant    lawfully  bought 

longing  to  the  plaintiff,  and  has  not  them  from  his  successor,  a  replication 

returned  the  same,^  is  sufficient  both  alleging  that,  while  the  plaintiff  was 

as  to  the  title,  right  of  possession,  and  administrator,  the  goods  were  in  the 

conversion.     Warnick  v.   Baker,  43  possession  of  third  persons  who  claimed 

Mo.  App.  439.  them  as  their  own,  that  the  plaintiff, 

Under  Iowa  Code,  §  3225,  provid-  under  the  belief  that  they  belonged  to 
ing  that  "  the  facts  constituting  the  the  estate,  brought  an  action  of  replevin 
plaintiff's  right  to  the  present  posses-  therefor,  on  the  trial  of  which,  the 
sion  and  the  extent  of  his  interest  in  property  was  awarded  to  such  third 
the  property,  whether  it  be  full  or  persons,  and  that  by  reason  of  the  de- 
qualified  ownership,"  must  be  set  out,  fendant's  conversion  he  was  unable  to 
it  was  held  that  evidence  of  a  chattel  return  them  to  the  adjudged  owners, 
mortgage  to  the  plaintiffs  was  not  ad-  who,  thereupon,  brought  suit  on  his  re- 
missible to  prove  their  ownership  un-  plevin  bond  and  recovered  judgment 
der  a  petition  alleging  that  they  were  against  him  and  his  sureties  for  the 
the  "  absolute  and  unqualified  owners,"  value  of  the  goods  with  the  cost,  by  the 
and  **that  they  acquired  said  owner-  payment  of  which  judgment  he  had 
ship  by  purchase."  Kern  v.  Wilson,  become  the  owner  of  the  goods,  was 
73  Iowa  490.  held  sufficient.     McFadden  v.  Schroed- 

Where   the    complaint  alleges   the  er  (Ind.  1893),  29  N.  E.  Rep.  491. 

ownership  of  the  property  converted  1.  See  cases  cited  above.     See  also 

in  the  plaintiff,  but  fails  to  allege  that  Davis  v.  Davis,  6  Blackf.  (Ind.)  394. 

he  was  at  the  time  in  possession  or  en-  A  complaint  alleging  that  the  defend- 

titled  to  the  possession,  it  will  be  held  ant  railroad  unlawfully  took,  converted, 

sufficient  where  there  is  no  demurrer  and  appropriated  the  property  in  con- 

and  its  sufficiency  is  questioned  for  the  troversy  to  its  own  use,  by  hauling  it 

first  time  at  the  trial  by  an  objection  away  and  using  it  in  its  road,  sufficiently 

to  the  evidence.     Brickley  v.  Walker,  charges  a  conversion.     Louisville,  etc, 

68  Wis.  563.  R.  Co.  V.  Balch,  105  Ind.  93. 

A  statement  in  a  complaint  that  the  An   allegation  of  conversion  which 

plaintiff  '*  has    been   at  great  trouble  cannot  be  rejected  as  surplusage,  may 

and  expense  in  tracing  and  searching  for  convert  a  count  which,  without  such  al- 

his  said  property,"  is  an  insufficient  al-  legation,  would  not  be  a  count  in  trover, 

legation  of  the  plaintiff's  ownership,  or  into  such  a  count.     Wells  v.  Connable, 

right  of  possession.    Johnson  v.  Ore-  138  Mass.  513. 

gon,  etc.,  Nav.  Co.,  8  Oregon  35.  The   petition   is  not  insufficient  for 

In  Baals  v.  Stewart,  109  Ind.  371,  it  failing   to   allege   that   the  defendant 

was  held  that  where  possession  of  the  took  possession  of  or  sold  the  propertr, 

property  is  not  sought  in  an  action  to  re-  where  it  is  alleged  that  he  fraudulently 

cover  damages  for  its  wrongful  conver-  advised  and  instigated  the  sale.    Cone 
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t;.  Ivitison  (Wyoming,  1893),  33  Pac.  ied  upon  by  the  direction  of  the  credit- 
Rep.  31.  org,  and  in  an  action  against  them  for 

Where  the  complaint  shows  facts  to  its  conversion,  the  petition  alleged  that 

the  effect  that  a  deposit  in  a  bank  by  the  **  by  and  through  the  officer,"  they  had 

defendant  in  his  own  name,  of  money  converted  it  to  their  own   use,  it  was 

delivered  to  him  by  the  plaintiff,  was  a  held  that  this  was  but  the  allegation  of 

wrongful   appropriation   thereof,  and  a  legal  conclusion,  and  that  in  the  ab- 

alleges  a  conversion  by  the  wrongful  sence  of  any  statement  as  to  what  the 

withdrawal  and  use  of  the  money,  the  defendants  did  after  directing  the  levy, 

action  is  one  for  conversion,  although  the  petition  was  properly  held  bad  on 

the  complaint  does  not  characterize  the  demurrer.  Burt  v.  Decker,  64  Iowa  106. 

deposit  as  a  conversion.    Thompson  v.  But  an  allegation  that  the  defendant 

Vroman,  66  Hun  (N.  Y.)   245.      See  ''unlawfully  took  possession  of  the  said 

Hoowe  V,  Kreling,  93  Cal.  136,  where  cross-ties,  and  converted   them  to  his 

the  complaint  was  treated  as  one  for  a  own  use,"  is  not  made  an  allegation  of 
conversion  and  not  for  the  enforcement  '  a  conclusion  of  law  by  the  use  of  the 

of  a  trust.  word  "unlawfully."  Nanc6  v,  Georgia, 

An  allegation  ^'that  the  defendants  etc.,  R.  Co.,  35  S.  Car.  307. 

converted  to  their  own  use,  or  wrong-  Bxecntlon    Against  the  Fenon.  —  A 

fully  deprived  the  plaintiff  of  his  goods;  complaint  alleging  the  receipt  by  the 

to  wit,  four  barrels  of  whisky,'*   was  plaintiff  of  the  defendant's  money  in  a 

held  to  be  good,  the  alternate  form  in  fiduciary  capacity  and  the  conversion  of 

which  the  tort  was  alleged  being  equiv-  it  to  his  own  use,  charges  conversion 

alent,  and  together  importing  a  single  within  the  provision  of  iVi^tt;  2^((7r>fr  Code 

injury.    Meixel  v.  Carr,  25  Md.  46.  Civ.  Proc,  ^  549,  for  the  purpose  of  sus- 

A  tax  was  raised  in  a  town  composed  taining  an  execution  against  the  person. 

of   two   congressional    townships,  but  BuUen  v.  Murphy,  16  Abb.  N.  Cas.  (N. 

none  of  it  had  been  expended  when  the  Y.)  474. 

plaintiff  township  was  detached  from  the  Where  the  action  is  for  damages,  and 

town.  In  an  action  by  it  against  the  town  not  to  recover  specific  property,  an  or- 

for  the  conversion  of  the  money  so  re-  der  of  arrest  of  the  defendant  obtained 

ceived,  the  complaint  alleged  that,  "The  under  ^   179,  sub.  3,  of  the  New  Torh 

defendant  has  unlawfully  and  wrong-  Code,  cannot  be  upheld.     Seymour  v. 

fully  kept  the  money  in  its  treasurvand  Van  Curen,  18  How.  Pr.  (N.  Y.)  94. 

converted  the  same  to  its  own  use,    and  Gonyerslon  by  Partners.  —  An  aver- 

it  was  held  that,  as  it  did  not  appear  from  ment  that  the  defendants  were  partners 

the  complaint  when   the  money  was  is  immaterial,  and  need  not  be  proven, 

converted,  nor  that  it  was  in  the  treas-  Head  v.  Goodwin,  37  Me.  181. 

xivy  at  the  time  of  the  separation  of  the  Joint  Conversion. — A  complaint 

two  townships,  it  stated  no  cause  of  ac-  charging  separately   a    conversion   of 

tion,  since  if  the  conversion  occurred  personal  property  by  one  defendant  by 

prior  to  the  severance  of  the  townships  his  sale  thereof  to  the  other,  and  the 

there  was  no  remedy  by  the  one  town  conversion  by  the  latter  by  his   pur- 

against  the  other.     Clayton  v,  Benning-  chase  from  the  former,  states  in  effect 

ton,  34  Minn.  14.  a  joint  conversion  and  but  one  cause  of 

Possession  In  Defendant.~It  is  suffi-  action.     Smith  v,  Briggs,  64  Wis.  497. 

cient  to  aver  that  the  defendant,  being  Amendment. — Where,  in  an  action  of 

in  the  lawful  possession  of  the  property,  trover,    a   second    petition     was   filed 

wrongfully  detained  or  converted  it  to  charging  that  the  defendant  maliciously 

his  own  use.     Robinson  v,  Peru  Plow,  sued   out  a  writ  of   attachment    and 

etc.,  Co.,  I  Okla.  140 ;  Humpfner  v.  Os-  caused  the  property  to  be  seized  and 

borne  (S.  Dak.  1891),  50  N.  W.  Rep.  88;  sold  at  a  sacrifice,  it  was  held  to  state 

Sheldon  v.  Hoy,  11  How.  Pr.  (N.  Y.)  11.  a  new  and  distinct  cause  of  action,  and 

A  complaint  alleging  property  in  the  not    allowable  as  an  amendment, 

plaintiff,  possession  by  the  defendant  as  Scovill  v,  Glasner,  79  Mo.  449. 

bailee,  the  value  of  the  property  and  TroTer  or  Replevin.  —  A  complaint 

defendant's  refusal  to  deliver  it  on  de-  alleging  a  wrongful  taking,  a  wrongful 

mand,  states  sufficient  cause  to  support  possession,  and  an  unlawful  conversion, 

an  action  for  conversion.     Gregory  v,  is  a  complaint  in  replevin  and  not  in 

Fichtner  (C.  PI.),  14  N.  Y,  Supp.  891;  trover.      Enos  v,  Bemis,  61  Wis.  656; 

37  Abb.  N.  Cas.  (N.  Y.)  86.  and  where  the  averment  was  that  the 

Allegation  of  a  Legal   Condnslon. —  defendant  "  wrongfully  took  and  con- 
Where  the  property  was  rightfully  lev-  verted  to  his  own  use ''  the  property,  it 
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nature  or  evidence  of  the  plaintiff's  title,*  nor  is  it  necessary  to 
set  forth  how,  or  in  what  way,  or  by  what  means,  the  conversion 

was  accomplished,*  though  the  fact  of  conversion  should  be  di- 
rectly alleged.'  The  property  should  be  described  with  reasona- 
ble certainty,  though  a  very  general  description  is  sufficient* 

was  held  to  be  an  action  of  replevin,  and  should  be  stricken  out.    Greeo  v. 

and  that  the  allegation  of  conversion  Palmer,  15  Cal.  411 ;  76  Am.  Rep.  492. 

was  surplusage.     Vogel  v,  Badcock,  i  In  an  action  for  tlie  conversion  of 

Abb.  Pr.  (N.  Y.)  176.  bank  checks,  under  an  allegation  that 

1.  Warren  v.  Dwyer,  ^i  Mich.  414 ;  they  were  obtained  without  the  plain- 
Williams  V.  Raper,  67  Mich.  437 ;  Har-  tiff^s  authority,  evidence  is  admissible 
vey  V,  McAdams,  33  Mich.  472  *,  Heine  to  show  that  the  possession  of  them  was 
v»  Anderson,  3  Duer  (N.  Y.)  318.  obtained  through  the  forgery  of  the 

It  is  unnecessary  to  state  in  what  plaintiff's  indorsement  by  a  third  per- 
manner  the  plaintiff  became  the  owner,  son.  Schmidt  v.  Garfield  Nat.  Bank, 
because  it  is  a  matter  of  evidence.  Mai-  64  Hun  (N.  Y.)  298. 
colm  V,  O'Reilly,  46  N.  Y.  Super.  Ct.  Where  the  plaintiff  avers  a  demand 
333.  But  if  the  plaintiff  attempts  to  set  for  the  property  and  a  refusal  to  de- 
out  the  facts  by  which  he  claims  to  liver,  he  need  not  set  forth  the  specific 
have  acquired  title  and  they  are  insuf-  facts,  showing  the  detention  to  have 
ficient  to  sustain  his  claim,  the  pleading  been  wrongful.  Chapin  v.  Merchants' 
is  bad.  ¥inX  Nat.  Bank  v.  St.  Croix  Nat  Bank,  31  Hun  (N.  Y.)  539. 
Boom  Co.,  41  Minn.  141.  Where  the  plaintiff  states  fiicts 

Where  the  complaint,  after  alleging  which,  if  true,  entitle  him  to  the  relief 

a  mortgage  of  the  goods  to  the  plain-  asked,  the  technical  rules  of  pleading 

tiff  and  default  thereon,  also  alleges  de-  formerly  applicable  to  the  action  of 

livery  of  them  to  the  plaintiff  by   the  trover,  cannot  be  applied,  under  the 

mor^agor  in  satisfaction  of  the  mort-  Missouri    Statute,   to  defeat   the 

gage  debt,  there  is  no  error  in  permit-  action.    Knipper  v,    Blumenthal,  107 

ting  the  plaintiff  to  make  proof  of  his  Mo.  665. 

title  simply  as  the  mortgagee.     Smith  In  an  action  against  a  carrier,  it  is 

9.  Konst,  50  Wis.  360.  unnecessary  to  allege  his  duty  as  such, 

Though  the  plaintiff,  instead  of  if  his  business  is  set  forth  together 
pleading  ^itle  in  himself,  pleads  the  with  his  negligence  and  the  loss  re- 
evidence  of  his  title,  it  will  be  held  suf-  suiting  therefrom.  Wright  v.  McKee, 
ficient    Swift  v,  James,  50  Wis.  540.  37  Vt  161. 

a.  Decker  v.  Mathews,  I3  N.Y.313;  8.  It  is  not  sufiicient  to  allege  the 

Richardson  v.  Hall,  21  Md.  399;  Smith  fact  of  conversion  inferentially,  or  to 

t;.  Thompson,  94  Mich.  381.     In  this  merely  state  facts  which  constitute  the 

last  case  it  was  held  that  in  an  action  evidence    of    conversion.    Perry  v. 

of  trover  for  the  conversion  of  stock,  Musser,  68  Mo.  477. 

the  declaration   need   not  allege  that  Thus,  if  the   plaintiff  alleges  a  de- 

the  shares  had  been  indorsed  so  as  to  mand  and  refusal,  but  omits  to  aver  a 

enable  the  defendant  to  transfer  them ;  conversion,  the  declaration  is  ill,  the 

and  in  Beebe  v.  Knapp,  28  Mich.  53,  it  demand   and  refusal   being  only  evi- 

was  held  that  the  declaration  need  not  dence    of  a  conversion.     Watress  v. 

set  forth  the  false  representations  by  Pierce,  36  N.  H.  340. 

which  the  plaintiff  was  induced  to  part  An  averment  that  the  defendant  un- 

with  his  property.  lawfully,  fraudulently,    willfully,  and 

The  usual  declaration  in  trover  is  maliciously  took  the  proper^,  is  not 

sufficient  to  enable  the  plaintiff  to  show  an  averment  of  a  conversion.  Triscony 

the   facts    essential   to  a  recovery.  7;.  Orr,  49  Cal.  613. 

Hutchinson  v.  Whitmore,  90  Mich.  255;  4.  A  general  description  of  the  prop- 

Duggan  V.   Wright,   157   Mass.   328;  erty  in  actions  of  trover  is  sufficient 

Paalzow  f.  North  Carolina  Estate  Co.,  Stinchfield   v.  Twaddle,  81   Me.  273; 

104  N.  Car.  437;  First  Nat  Bank  v,  St.  Colebrook    v.  Merrill,  46  N.  H.  160; 

Croix  Boom  Co.,  41  Minn.  141;   Haw-  Taylor  v.  Wells,  2  Saund.  74. 

kins  V.  Pearce,  11  Humph.  (Tenn.)  44.  If  the  goods  are  described  according 

A  statement  of  the  attendant  circum-  to  common  acceptation,  it  is  sufficient; 

stances  is  redundant  and  irrelevant,  thus,  a  declaration  in   trover  for  400 
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"ends  "  was  held  sufficient  as  being  a  2  Saund.  74,  note;  thus,  where  the  dec- 
particular  term,  well  understood,  and  the  laration  was  for  a  "parcel"  of  lings, 
proper  denomination  of  all  short  pieces  without  specifying  the  quantity  con- 
of  boards.  Knight  v.  Barker,  a  Ld.  tained,  the  verdict  and  judgment  for 
Rajm.  1219;  II  Mod.66.  So,  it  has  been  the  plaintiff  was  reversed.  Gramvel 
held  that  trover  for  '*  old  iron  '*  is  good  v,  Rhobotham,  Cro.  E 1  i  z.  86c ;  and 
after  verdict.  Talbot  v.  Spear,  Willes  trover  for  200  weights  of  lead  andf  2ooof 
Rep.  70 ;  and  also  for  two  "  packs  "  of  brass,  without  showing  the  quantitj,was 
flax  and  two  "  packs  "  of  hemp,  without  held  too  uncertain  after  verdict.  Pow- 
setting  out  the  weight  or  quantity  of  a  ell  v,  Hopkins,  Sty,  247. 
pack,  is  good  after  verdict,  and  it  seems  Where  the  declaration  was  to  recov- 
even  upon  special  demurrer.  Thorn-  er  the  value  of  numerous  articles  of  va- 
ton  V.  Bernard,  2  Ld.  Raym.  991.  So,  rious  kinds  of  household  furniture,  agri- 
also,  where  the  description  of  so  many  cultural  implements,  robes,  harnesses » 
ounces  of  cloves,  mace,  and  nutmegs,  etc.,  the  description  of  the  property  re- 
without  stating  the  quantity  of  each,  ferred  to  as  '*  the  goods  and  chattels  in 
Hartford  v,  Jones,  i  Ld.  Raym.  588;  so  the  schedule  hereunto  annexed,  and  of 
as  to  **  a  parcel  of  diamonds."  White  the  value  therein  mentioned,'.'  was  held 
V.  Graham,  2  Str.  827;  and  **  a  parcel  of  by  long  usage  to  be  sufficient.  Stinch- 
pack  cloths,  wrappers  and  cords."  Bot-  field  v.  Twaddle,  81  Me.  273.  Such 
tomley  v,  Harrison,  2  Stra.809;  also  for  was  the  form  used  in  ^ew  Hamfshire^ 
three  '*  ricks  or  stacks  "  of  hay,  with-  though  it  was  said  to  be  **  somewhat 
out  alleging  the  quantity  each  rick  con-  untechnical  to  do  it."  Hilton  v,  Bur- 
tained.  Wood  tt.  Davis,  i  Mod.  189;  i  ley,  2  N.  H.  193;  and  the  court  in  that 
Lev.  301;  so  for  six  parcels  of  lead,  state  refused  to  sustain  the  objection 
Green  v.  Green,  cited  in  Jenny  v.  Nor-  after  the  verdict.  Edgerly  v,  Emerson, 
ris,  I  Vent.  106;  or  for  a  **  library  of  23  N.  H.  572;  55  Am.  Dec.  207. 
books,"  without  expressing  what  they  In  Kinder  v,  Shaw,  2  Mass.  398,  note, 
are.  Emery's  Cas.,  cited  in  Elpicke  v.  the  chief  justice  observed  that  in  trover, 
Acton,  I  Vent.  114;  or  two  pieces  of  a  schedule  annexed  to  the  writ  is  no  part 
cioth,  Isles  V,  Windsor,  Sty.  419.  Tro-  of  the  declaration,  and  that  it  was  a  very 
ver  for  a  ''suit"  of  knots  was  held  suf-  improper  practice.  And  see  opinion  of 
ficiently  certain.  Parkhurst  v.  Shefton,  Parker,  C.  J.,  to  the  same  effect  in  Rider 
s  Show.  315 ;  or  for  a  parcel  of  thread,  v,  Robbins,  13  Mass.  284. 
without  mentioning  the  quantity  or  In  an  action  of  trover,  a  description 
quality.  Jenny  v,  Norris,  i  Lev.  303;  of  the  goods. as  "certain  goods;  to  wit, 
for  it  IS  certain  enough  in  trover,  where  .  a  lot  of  goods  in  a  certain  store  in  A," 
damages  only  are  to  be  recovered,  and  was  held  insufficient.  Edgerly  v»  Em- 
not  the  thing  itself.  Copleston  v.  Piper,  merson,  23   N.  H.  555 ;  55  Am.   Dec. 

1  Ld.  Raym.  191,  per  Powell,  J.  Tro-  207 ;  and  a  declaration  for  a  **  tool 
ver  for  ten  weights  was  held  good,  if  chest  containing  divers,  tools  and  work- 
the  jury  can  understand  the  case,  and  ing  utensils  "  and  *'  a  trunk  containing 
damages  only  are  to  be  recovered,  clothes "  is  sufficiently  certain.  Ball  v. 
Hook  v.  Gallaway,  12  Mod.  3.  See  Patterson,  i  C ranch  (U.  S.Cir.Ct.)  607. 
also  Chamberlain  v,  Cooke,  2  Vent.  78.  So,  also,  where  the  property  was  de- 
So,  also,  in  trover  for  a  "  piece  "  of  tepee,  scribed  as  "  a  certain  black  mare,  of  the 
without  saying  how  many  yards  it  con-  value  of  one  hundred  dollars,"  Heddy 
tained.  Radley  v.  Rudge,  2  Str.  738;  v.  Fullen,  i  Blackf.  (Ind.)  51;  or  a 
and  for  fifty  pieces  of  square  timber  "  pair  of  oxen  of  the  value  of  one  hun- 
wood.    Halsegrave  v.  Thompson,  cited  dred  dollars."     Vananken  v,  Wickham, 

2  Str.  810;  and   in  trover  for  divers  5  N.  J.  L.  509. 

quantities  of  chinaware,  earthenware,  The  plaintiff,  under  a  declaration  for 

and  linen,  without  setting  forth  particu-  the  conversion  of  "one  grindstone," 

lars,  the  description  was    held  good  may  recover  the  value  of  the  frame  in 

after  judgment  by  default.     Hobbs  v,  which  it  was  placed,  if  the  jury  find  the 

Green,  Barnes  276.  frame  was  essential  to  its  use  and  taken 

In  the  infancy  of  this  action,  how-  away  with  it.    Patterson  v,  Dudley,  12 

ever,  it  was    held    necessary    in    the  Gray  (Mass.)  375. 

declaration  in  trover  to  ascertain  the  The  same  strictness  in  the  descrip- 

goods  which  were  the  subject  of  dis-  tion  of  the  property  is  not  required  upon 

pute  with  as  much  certainty  and  accu-  a  motion  of  arrest  as  upon  a  demurrer 
racy  as  was  required  in   an  action  of    to  the  declaration.     Henry  v.  Sowles, 

detinue  or  replevin.    Taylor  v.  Wells,  28  Fed.  Rep.  521. 
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Neither  the  time  when  the  conversion  took  place,^  nor  the  value 
of  the  property,  is  a  material  allegation,^  but  there  should  be  a 
claim  for  damages ;'  and  where  special  damages  are  sought  to  be 

Where,  in   an  action  of  trover,  the  Pierson  v,  Townsend,  2  Hill  (N.  Y.) 

timber  was  described  in  the  declaration  550.     Certainty  in  the  description  to  a 

as  **  being  that  hewn  timber  and  those  common  intent  is  all  that  is  required, 

roundlogswhich  werecuton  thelandof  Tajlor  t;.  Morgan,  3  Watts  (Pa.)  333. 

petitioner  and  from  the  land  of  C.  hy  But  see   Fry   v.   Baxter,   10  Mo.  302, 

one  R.,  and  were  by  such  R.  left  and  de-  where  it  is  said  that  an  omission  to  al- 

posited  in  the  waters  of  the  O.  river  at  lege  the  value  of  a  note  can  only  be 

a  point  not  far  from  the  bridge  of  the  reached  by  special  demurrer. 

M.  &  A.  railroad,  and  beins  that  tim-  Amendment. —  Where    trover  is 

ber  and  logs  referred  to  in  the  contract  brought  for  a  mare  in  foal,  a  recovery 

between  petitioner  and  said  R.,  dated  may  be  had  for  the  colt  after  birth,  and 

15th   of  April,   1891,  and  recorded  in  declaration  may  be  amended  as  to  the 

Book  L,  folio  169,  in  the  office  of  the  description  of  the  colt.   King  v.  Wright, 

clerk  of  the  supreme  court  of  B.  county,  77  Ga.  581. 

said  state,  July  7th,  1 891,  to  which  logs  1.  Hixon   v.    Pixley,  15    Nev.    475; 

and  timber  petitioner  claims  title,"  it  Richardson  v.  Hall,  21  Md.  399. 

was  held  sufficiently  certain.     Leitner  2.  An  allegation  of  value  is  not  ma- 

V.  Strickland,  89  Ga.  363.  terial,  and  the  omission  of  the  defend- 

Desorlptlon  of  Bank  BUle. — In  trover  ant  to  deny  it  does  not  operate  as  an 

for  bank  bills,  a  description  of  them  as  admission  of  the  value  averred  in  the 

"  certain  current  bank  bills  represent-  complaint.    The  action  of  trover  can 

ing  in  all  one  hundred  and  fifty  dollars  be   maintained,  although    no  value  is 

in  money,  and  of  the  value  of  one  hun-  averred  or  proved ;  the  conversion  be- 

dred   and  fifty  dollars,"   is  good  after  ing  shown,  the  plaintiff  is  entitled  to 

the  verdict.     Colebrook  v,  Merrill,  46  nominal  damages.     Connoss  v.  Meir,  3 

N.  H.  160.  E.    D.    Smith    (N.  Y.)  314;    Starr  v. 

In  lasigi  v.  Shea,  148  Mass.  538,  a  Cragin,  24  Hun  (N.  Y.)  177;  Richard- 
declaration  that  the  defendant  converted  son  V.  Hall,  21  Md.  399;  Pearpoint  r. 
**  large  sums  of  money,  the  property  of  Henry,  2  Wash.  (Va.)  192.  And  see 
the  plaintiff,*'  was  held  good  on  general  Kuhland  v,  Sedgwick,  17  Cal.  123.  But 
demurrer.  Little  r.Gibbs,  4  N.J.  L.  240.  see  contra^  Hixon  v,  Pixley,  15  Nev. 

Where  they  were  described  as  "bank  475;  Carlyon  v.  Lannan,  4  Nev.  156. 

notes,  commonly  so  called,  issued  by  The  complaint  should  aver  either  that 

certain  incorporated  banks,''  the  name  the  property  converted  is  of  some  value, 

of  the  banks  and  number  or  denomina-  or  that  the  plaintiff  sustained  damages 

tion  of  the  notes  being  given,  it  was  by  reason  of  the  conversion.     Ryan  r. 

held  to  sufficiently  state  the  parties  to,  Hurley,  119  Ind.  115. 

and  the  legal  effect  and  substance  of  the  In  an  action  for  the  conversion  of 

notes,  as  to  be  sufficient.     Dows  v.  Big-  mining  stock,  where  the  complaint  al- 

nail,  Hill  &  D.  Supp.  (N.  Y.)  407.  leged  that  on  a  specified  time,  the  de- 

Deecrlptlon  of   the  Bond  or  Note. —  fend  ant  bought  for  the  account  of  the 

Where  the  action  is  for  a  bond  in  the  plaintiff  "six  hundred  dollars'  worth" 

possession  of  the  defendant,  the  latter  of  stock,  and  at  two  subsequent  times 

will  not  be  compelled  by  the  court  to  bought"  fifteen  hundred  dollars' worth" 

deliver  a  copy  to  the  plaintiff  in  order  of  other  stock,  the  allegations  of  the 

that    he   may    declare  with   accuracy,  value  of  the  stock  were  held  sufficient 

Denslow  v.  Fowler,  2  Cow.  (N.  Y.)592.  to  support  a  judgment  in  favor  of  the 

The  plaintiff  will  have  to  prove  the  plaintiff.     Herrlich   v,   McDonald,  80 

value  as  alleged,  and  if  he  cannot  state  Cal.  460. 

the  precise  amount,  he  may  state  that  it  8.  Stirling  v.  Garritee,  18  Md.  468; 

wasof  great  value,  to  wit:  ofthe  value  of  Ryan  z\  Hurley,  119  Ind.  115. 

a  certain  sum.  Bissel  t^.  Drake,  19  Johns.  It  is  not  necessary  that  the  damages 

(N.  Y.)  66.  He  need  not  state  the  dates  be  specifically  alleged,  but  only  that 

or  times  for  payment,  it  being  presumed  they  be  claimed  as  part  of  the  refief  de- 

that  they  are  not  in  his  possession.  Bank  manded.     Levi  v.  Legg,  23  S.  Car.  2S2. 

of  New  Brunswick  v.  Neilson,  15  N.J.  Nor  is  it  necessary  to  state  the  amount 

L*  337*  29  ^™-  Dec,  691.  He  need  not  of  the  damage.     Mattingly  v.  Darwin, 

recite  any  part  of  it  or  give  its  date.  23  III.  567. 
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recovered,  they  should  be  specially  laid.^  The  omission  of  a 
material  averment  in  the  complaint  may  be  cured  by  its  express 
admission  in  the  answer.^ 

Where  there  is  an  allegation  of  a  refusal  to  account,  or  of  an 
actual  conversion,  it  is  unnecessary  to  allege  a  demand  and  re- 
fusal,^ and  it  is  improper  to  charge  the  defendant  with  making  a 
malicious  use  of  the  property.*  The  declaration  may  contain  a 
count  in  trover  and  one  in  trespass  vi  et  armis,^  and  a  recovery 
may  be  had  on  a  single  count  for  several  articles  taken  and  con- 
verted at  different  times  and  places.* 

Trover  is  a  transitory  action  and  the  venue  may  be  laid  in  any 
county,  though  the  conversion  took  place  out  of  the  jurisdiction 
of  the  state  courts ;''  but  the  place  where  the  cause  of  action  arose 
is  prima  facie  the  place  where  the  venue  ought  to  be  laid.* 

1.  See  infra^  this  title,  Measure  of  An  allegation  of  a  wrongful  taking 
Damages.  of  the   property   ig   sufficient   without 

2.  Where  the  complaint  failed  to  al-  averring  a  demand.  Norman  v.  Horn, 
lege  the  delivery  of  the  property^  to  36  Mo.  App.  419. 

the  defendant,  together  with  the  object  But  where  the  goods  came  properly 
of  the  delivery,  and  the  refusal  of  the  into  the  hands  of  the  defendant,  a  de- 
defendant  to  return  it,  tne  omission  mand  and  refusal  should  be  alleged, 
was  held  to  be  cured  by  the  express  Baker  v.  Fuller,  21  Pick.  (Mass.)  318. 
admission  of  those  facts  in  the  answer.  4.  He  is  only  liable  for  its  value. 
Ferrera  v,  Parke,  19  Oregon  141.  Moffatt  v,  Pratt,  12  How.  Pr.  (N.Y.)  48. 

In  Louisville,  etc.,  R.  Co.  t;.  Lawson,  5.  And  the  declaration   is  not   de- 

88  Ky.  496,  it  was  held  that  if  the  peti-  murrable  because  the  two  appeared  to 

tion   was   defective   in   not  positively  be  for  the  same  cause  of  action.    Lipp- 

averring  a  conversion,  the  defect  was  man  v,  Myers,  53  N.  J.  L.  21. 

cured  by  the  answer  which  denied  that  6.  Barron  v,  Davis,  4  N.  H.  338. 

the   defendant   had   "converted   said  7.  Robinson  x\  Armstrong,  34  Me. 

goods.''    And   see  Ramsey  v.  Hurley  145;  i  Chitt.  PI.  282.    Trover  will  lie 

(Tex.  1888),  12  S.  W.  Rep.  56.  in  ^n^/aM^/ for  a  conversion  in  Ireland. 

8.  Sloan  v.  Lick  Creek,  etc.,  Gravel  Brown  v.  Hedges,  i   Salk.  290.     And 

Road  Co.,  6  Ind.  App.  584 ;  Knowlton  see  Barker  v.  Warren,  2  Mod.  270. 

V.  Logansport,  75  Ind.  103 ;  Snyder  v.  It  is  a  transitory  action   and  the 

Barber,  74  Ind.  47 ;  Bunger  v.  Roddy,  trial  might  be  transferred  to  a  distant 

70   Ind.  26;  Proctor  v.  Cole,  66   Ind.  county,  or  even  to  a  distant  state,  if 

576;  Nelson  v,  Corwin,  59   Ind.  489;  the    defendant  should  happen   to  be 

Jeffersonville,  etc.,  R.  Co.  v.  Gent,  35  found  there.     Mather  v.  Ministers  of 

Ind.  39;  Ferguson  v.  Dunn,  28  Ind.  58;  Trinity  Church,  3  S.  &  R.  (Pa.)  511 ;  8 

Robinson  v,  Skipworth,  23   Ind.  311  ;  Am.  Dec.  663. 

Reish  V,  Reynolds,  68   Ind.   561;  Jurisdiction. — The    action   may   be 

Schmidt  v,    Garfield    Nat.    Bank,   64  brought  before  a  justice  of  the  peace. 

Hun  (N.  Y.)  298;  Saratoga  Gas,  etc..  Smith  v.  Grove,  12  Mo.  51;    Anony- 

Co.  V.  Hazard,  55  Hun  (N.  Y.)  251  ;  mous,  3  N.  J.  L.  487. 

Pease  v.  Smith,  61  N.  Y.  481;  LaFay-  Postmaater  Detaining  Mall. — A  post- 

ette  County  Bank  v.  Metcalf,  40  Mo.  master  is  liable  to  an  action  of  trover 

App.  502;  Holdridge  v.  Lee  (S,  Dak.  in  the  state  courts,  for  improperly  de- 

1892),  52  N.  W.  Rep.  265.  tainingmail  matter,  though  the  deten- 

An  allegation  that  the  defendant  col-  tion  is  under  color  of  a  regulation  of 

lected  a  certain  sum  of  money  belong-  the   post  office  department.    Teall  v. 

ing  to  the  plaintiff  which  he  failed  and  Felton,  i  N.  Y.  537;  49  Am.  Dec.  352. 

refused  to  account  for,  necessarily  im-  8.  If  the  defendant  shows  by  affidavit 

plies  a  demand,  for  there    can  be   no  where  the  cause  of  action  arose,  exclu- 

refusal  without   a  demand.     Sloan   v.  sively,  and  that  he  has  witness  material 

Lick  Creek,  etc.,  Gravel  Road  Co.,  6  to  his  defense  residing  in  that  county, 

Ind.  App.  584 ;   Snyder  v.  Barber,  74  he  has  a  right  to  have  the  venue  there. 

Ind.  47.  The  plaintiff  can  only  divest  him  of 
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2.  Bond. — Under  the  South  Carolina  Act  of  1827,  the  action  of 

trover  was  made  a  proceeding  in  rem;  *  the  plaintiff  could  be  re- 
quired to  give  a  bond  to  be  answerable  for  all  damages  sustained 
by  the  defendant  through  his  illegal  conduct  in  commencing  the 
action,^  and  the  defendant  to  give  a  bond  for  the  forthcoming  of 

the  property,  the  subject-matter  of  the  action.* 

this    right  by  stipulating  to  give  evi-  until  he  gives  the  security.     Poole  v, 

dence  arising  in  the  county  where  he  Vernon,  2  Hill  (S.  Car.)  667.  But  where 

has  laid  the  venue,  and  in  addition  to  the  sheriff  has  taken  security  for  the 

that,  stating,  by  affidavit,  thJEit   he  has  production  of  the  property,  under  the 

witness  material  to  his  cause  residing  in  act  of  1827,  he  cannot  afterwards  re- 

that  county.  Duryee  v.  Orcott,  9  Johns,  take  the  defendant  on  account  of  the 

(N.  Y.)  248.  alleged  insufficiency  of  such  securitT. 

Where  the  venue  is  not  laid  within  Ricks   v.  Richardson,  Dudley  (S. 

the  county  where  the  act  complained  of  Car.)  57. 

was  done,  the  plaintiff  cannot,  after  the  The  defendant  might  even  be  re- 
evidence  is  given  on  the  trial,  submit  to  quired  to  give  a  bond  under  the  Trover 
a  non-suit,  and  the  defendant  is  entitled  Act  of  1827  for  the  production  of  the 
to  the  verdict.  Hull  v.  Southworth,  5  property,  and  to  give  bail  also.  Vose 
Wend.  (N.  Y.)  265.  v,  Hannahan,  6  Rich.  (S.  Car.)  225. 

1.  The  act  of  1827  makes  the  action  It  is  a  necessary  legal  consequence 

of  trover  commenced  under  its  provi-  that  if  the  chattel  sued  for,  is  not  de- 

sions,  a  proceeding  in  rem,  and  when  livered  to  satisfy  the  plaintiff 's  judg- 

a  writ  is  issued  and  served,  the  chattel  ment,  the  trover  bond  is  forfeited,  un- 

is  in  the  custody  of  the  law  aild  cannot  less  the  defendant,  or  his  security  when 

be  distrained   for    rent.      Seigling    v.  sued,  can  show  something  which  will 

Main,  i  McMuU.  (S.  Car.)  252.  in  law  save  his  bond ;  and  where  the 

A  writ  in  trover  cannot  be  served  sheriff  levied  on,  and  offered  for  sale, 

under  the  provisions  of  this  act  in  any  a  chattel  which  was  the  subject  of  a 

other  district  than  that  to  which  it  is  pending  action  of  trover,  and  either 

returnable.     Nesbit    v,  M  c  D  a  n  i  e  1,  from  there  having  been  no  sale  effected 

Cheves  (S.  Car.)  12.  or  from  the  defendant  himself  having 

S.  In  an  action  on  a  bond  given  by  been  the  bidder,  the  right  of  property 
the  plaintiff  in  trover,  in  pursuance  of  remains  unchanged,  the  sheriff  will  not 
the  act  of  1827,  "  to  be  answerable  for  be  considered  as  having  put  it  out  of 
all  damages  which  the  defendants  might  the  power  of  the  defendant  to  produce 
sustain  by  any  illegal  conduct  in  com-  the  chattel,  according  to  the  condition 
mencing  and  conducting  the  said  ac-  of  his  trover  bond.  Floyd  v.  Ervin,  i 
tion  of  trover,"  the  mere  fact  that  the  Strobh.  (S.  Car.)  437. 
defendant  had  a  verdict  does  not  con-  The  bond  taken  by  the  sheriff  for 
stitute  a  breach  of  the  condition  of  the  the  production  of  the  chattel  may  be 
bond.  "  Illegal  conduct "  means  some-  discharged  by  the  plaintiff,  or  the  chat- 
thing  which  the  law  prohibits,  and  the  tels  for  which  the  action  is  brought 
plaintiff's  conduct  is  not  illegal  because  may  be  delivered  up  to  the  sheriff  by 
he  failed  to  establish  his  right  of  action,  the  defendant,  and  the  bond  canceled, 
Brown  v.  Spann,  3  Hill  (S.  Car.)  324.  in  order  to  discharge  the  sureties,  and 

8.  Ricks  t;.  Richardson,  Dudley  (S.  make    them    competent   witnesses. 

Car.)  57;   Haile  v.  Miller,  12  Ricn.  (S.  Brown  v.  Spann,  3  Hill  (S.  Car.)  324; 

Car.)  163 ;  Bowen  v.  Coker,  3  Rich.  (S.  Bowen  v,  Coker,  3  Rich.  (S.  Car.)  142. 

Car.)  142.  A  trover  bond  conditioned  for  the 

Whenever  the  law  requires  the  de-  production  of  the  chattel  is  not  void 
fendant  to  give  security,  and  makes  it  because  it  contains  a  further  bad  coo- 
the  duty  of  the  sheriff  to  obtain  that  dition  for  the  appearance  of  the  de- 
security  from  him,  it  implies  a  power  fendant.  Haile  v.  Miller,  12  Rich.  (S. 
of  arrest.     Under  an  order  conforma-  Car.)  163. 

ble  to  the  Trover  Act  of  1827,  requir-  The  defendant  has  a  right  to  uses 

ing  the  defendant  to  give  security  for  chattel  pending  the  action,  and  is  not 

the  forthcoming  of  the  property,  the  liable  for  any  natural   deterioration 

sheriff  has  a  right  to  take  the  body  of  arising  from   the  ordinary  use  of  it 

the  defendant  and  keep  him  in  custody  Floyd  v,  Ervin,  i  Strobh.  (S.  Car.)  437. 
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3.  Plea  or  Answer. — The  general  issue,  in  trover,  is  not  guilty. 
There  is  some  conflict  of  authority  as  to  the  right  of  the  defend- 
ant to  show,  under  such  plea,  that  the  plaintiff  had  no  such  inter- 
est in  the  property  as  would  authorize  him  to  sue  in  trover.  It 
is  generally  held  in  the  United  States  that  he  can,^  and  this  was 

€k>ntlniiaiiee. — It  has    been  held  in  v.  James,  50  Wis.  540 ;  Tyson  v,  Mc- 

South  Carolina  that  the  defendant  in  Guineas,    25    Wis.    656;     Vanness  v. 

trover  may  be  ordered  to  give  bail  to  Nafie,  5  N.  j.  L.  683.    But  the  plaintiff 

the  action  as  the  condition  of  a  contin-  may    dispute    such    title.    Parks   v. 

uance  of  the  cause  granted  at  his  in-  Loomis,  o  Gray  (Mass.)  467. 

stance.    Stanley  v,  Miers,  i  Brev.  (S.  The    plaintiff's  admission   that  the 

Car.)  34.  property  is  in  a  third  person  may  be 

1.  Coffin  V.  Anderson,  4  B 1  a  c  k  f.  proved  at  the  trial.  See  Glenn  v,  Gar- 
(Ind.)  395;  Swope  v,  Paul,  4  Ind.  App.  rison,  17  N.  J.  L.  i  ;  or  the  defendant 
463;  Eureka  Iron  Works  v,  Bresnahan,  may  give  any  evidence  showing  a  right 
66  Mich.  493;  Ribble  v,  Lawrence,  51  of  proper^  or  right  of  ]>088e88ion  in 
Mich.  569;  Jones  v,  Rahilly,  16  Minn,  another,  Kobinson  v,  Peru  Plow,  etc., 
320;  Kenny  v.  Georgen,  36  Minn.  190;  Co.,  i  Okla.  140;  for  the  general  denial 
Johnson  v,  Oswald,  38  Minn.  550.  And  denies  not  only  the  conversion,  but 
see  Gerard  v.  Tones,  78  Ind.  378;  Ford  also  the  plaintiff's  title.  Robinson  v. 
V.  Griffin,  100  Ind.  85;  Brevoort  v.  Bre-  Frost,  14  Barb.  (N.  Y.)  536. 
Toort,  40  N.  Y.  Super  Ct.  211;  Ken-  The  defendant  can  offer  anything  in 
nedy  v.  Strong,  10  Johns.  (N.  Y.)  289;  evidence  tending  to  show  that  the  plain- 
Fenlason  v,  Rackliff,  50  Me.  362 ;  tiff  had  no  title  in  the  matter  in  contro- 
O'Connell  v.  Kilpatrick,64  Md.  122 ',Ro-  versy  at  the  institution  of  the  action,  or 
tan  V,  Fletcher,  15  Johns.  (N.  Y.)  207.  that  the  ownership  was  in  a  third  per- 
Defendant  may  show  a  paramount  title  son,  or  that  the  alleged  cause  of  action 
in  a  stranger.  Schermerhorn  v.  Van  never  existed,  or  that  he  had  no  right 
Volkenburgh,  11  Johns.  (N.  Y.)  529;  to  the  alleged  cause  of  action,  as  fraud 
Kennedy  i;.  Strong,  14  Johns.  (N.  Y.)  in  the  acquisition  of  the  plaintiff 's  title, 
130;  Cook  V,  Howard,  13  Johns.  (N.  Thomas  t^.  Ramsey,  47  Mo.  App.  84; 
Y.)  284;  Aikin  v.  Buck,  i  Wend.  (N.  for  the  plaintiff  upon  the  general  issue 
Y.)  466;  Davis  V,  Hoppock,  6  Duer  must  recover  upon  the  strength  of  his 
(N.  Y.)  254.  But  where  it  appears  that  own  title  and  right  of  possession,  and 
the  plaintiff  was  in  the  actual  possession  not  on  the  want  of  title  in  his  adversary, 
of  the  goods  at  the  time  of  the  taking,  Bricker  v.  Hughes,  4  Ind.  146.  But 
the  defendant  should  connect  himself  the  defendant  cannot,  under  the  gen- 
in  some  way  with  such  stranger  owner,  eral  denial,  show  that  the  promise  sup- 
Wheeler  V.  Lawson,  103  N.  Y.  40;  porting  the  bill  of  sale  under  which 
Earl  V,  Camp,  16  Wend.  (N.  Y.)  562;  plaintiff  claims,  was  unfilled,  or  that  the 
Duncan  v.  Spear,  11  Wend.  (N.  Y.)  bill  was  an  unlawful  preference  under 
54;  Eureka  Iron  Works  v,  Bresnahan,  the  laws  of  the  state  relating  to  general 
66  Mich.  494;  Harker  v.  Dement,  9  Gill  assignments  for  the  benefit  of  creditors, 
(Md.)  7;  52  Am.  Dec.  670.  Boyle  v.  Williams,  i  Misc.  (N.  Y.)  112; 

Where  the  action  is  based  solely  on  a  nor  is  evidence  that  the  plaintiff  has 

wrongful  detention,  the  defendant  may,  had    dealings    with  the   defendant  in 

under  the  general  denial,  show  title  in  which  he  became  indebted  to  the  latter, 

a  stranger,  although  he  does  not  con-  and  for  which  judgment  is  pending  in 

nect  himself  with  such  title.    Griffin  v,  the  defendant's  favor,  admissible  under 

Long  Island  R.  Co.,  loi  N.  Y.  348.  the  general  denial.    National  S.  S.  Co. 

The  defendant  may  prove  property  v,  Tugman,  143  U.  S.  28. 

in  himself  at  the  date  of  the  alleged  Under  th^  Michigan  practice,  a  plea 

conversion.    See  McClelland  f .  Nich-  containing  in  substance  the  general  is- 

ols,  24  Minn.  176;  or  that  he  had   a  sue,  and  notice  that  special  matters  of 

mortgage  on  the  property,  Schoenrock  defense  will  be  introduced,  is  sufficient, 

V,  Farley,  49  N.   Y.  Super.  Ct.  302;  Adams  v.  Kellogg,  63  Mich.  105;  and 

and  where  the  action  is  for  the  con-  where  the  goods  were  taken  in  attach- 

version  of  hoops,  may  show  title  to  the  ment  against  a  third  person,  the  officer 

land  from  which  they  were  cut.    Hart  must  give  notice  of  his  attachment  in 

'b.  Hart,  48  Mich.  175.    And  see  Swift  order  to  admit  evidence  of  justification 
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formerly  the  rule  in  England;  *  but  since  the  adoption  of  the 
pleading  rules  of  Hilary  Term,  the  general  issue  of  not  guilty  is 
there  held  to  operate  only  as  a  denial  of  the  conversion,  and  not 
of  the  plaintiff 's  title  to  the  goods,^  and  this  is  the  rule  adopted 

• 

thereunder.     Eureka    Iron    Works   v,  a  justice  of  the  peace,  showing  that  the 

Bresnahan,  66  Mich.  489;  Frankel  v,  swine  for  which  the  action  of  trover 

Coots,  41  Mich.  75 ;  Fry  v.  Soper,  39  was  brought  were  taken  and  condemned 

Mich.   727.     And  see  McLaughlin  v,  according  to  law,  for  being  suffered  to 

Smith,  45  Mich.  277.  be  at  large  without  rings  in  their  noses. 

In   Daggett  v.  Adams,  i   Me.  201,  1.  Leake    v.   Loveday,  4  M.  &  G. 

Mellen,  J.,  in  delivering  the' opinion  of  972;    43   E.  C.   L.  500;    i    Chitt.   PI. 

the  court,  said:  "  When  a  debtor,  from  489;    Gilb.  C.   P.  64,  65.     A   special 

whom  property  has  been  taken  by  an  plea  in  trover,  though  admitted,  was 

officer  on  mesne  process  or  execution,  censured  by  Lord  Kenyon,  in  Webbr. 

sues  such  officer  for  such  taking,  a  mere  Fox,  7  T.  K.  391.    And  see  Lynner  r. 

general   issue  would  not  be  sufficient,  Wood,  Cro.  Car.  157. 

because  proof  of  property  in  the  plain-  S.  White  v.  Teal,  12  Ad.  &  El.  106; 

tiff,  and  of  a  taking  by  the  defendant  40  E.  C.  L.  33 ;  Reg.  Gen.  Hil.  T.,  4 

would  maintain  the  action.    If,  there-  W.  4;  Reg.  Gen.  Hil.  T.,  16  Vict.,  i  El. 

fore,  in  such  case  the  defendant  claims  &   Bl. ;  i   Chitt.   PI.  530;  3  Steph. 

a  right  to  take  away  and  dispose  of  the  N.  P.  269S;  i  Add.  Torts,  ^  529.    llie 

property,  he  must  either  set  forth  that  plaintiff  is  entitled  to  a  verdict  on  the 

right,  in  the  form  of  a  special  plea  of  plea  of  not  guilty  if  a  conversion  in 

justification,  or  accompany  the  general  form   is  shown,  although  it  appears 

issue  with  a  brief  statement  which  must  that  he  had  parted  with  his  property  in 

contain,  though  in  a  less  formal  man-  the  goods  at  the  time  of  the  conver- 

ner,  the  nature  of  his  authority,  and  the  sion.     Vernon  v,  Shipton,  2  M.  &  W. 

manner  in  which  he  has  exercised  it.*'  9,  2  Gale  195.    Nor  can  the  defendant, 

In  Pemberton   v.   Smith,  3   Head  under  such   plea,  set  up  an  absolute 

(Tenn.)  18,  it  was  held  that  all  matters  property  in  the  goods  in  himself  by 

of  defense  might  be  given  in  evidence  sale  from  the  plaintiff,  although  the 

under  the  general  issue,  save  a  release  only  evidence  of  a  conversion  is  a  de- 

and  the  Statute  of  Limitations,  and  that  mand  and  refusal.     Barton  v.   Brown, 

a  plea  of  justification  was  unnecessary  5  M.  &  W.  298.     But  the  plea  of  not 

on  the   part  of  an  officer,  selling  the  guilty    only    admits   the    plaintiff's 

property  under  an  execution.  property  or  right  of  possession  to  the 

In  Blakey  v.  Douglas  (Pa.  1886),  6  extent  necessary  to  maintain  the  action 
Atl.  Rep.  398,  it  was  held  that  under  of  trover,  and  the  defendant  may  there* 
tlie  general  issue,  the  plaintiff  must  fore  show  that  he  was  a  tenant  in 
prove  his  title,  general  or  special,  common  with  the  plaintiff,  Stan- 
coupled  with  the  right  of  immediate  cliffe  v.  Hard  wick,  2  C.  M.  &  R.  i : 
possession  and  the  wrongful  conversion  Higgins  v.  Thomas,  S  Q^,  B.  908;  55 
by  the  defendant,  and  that  the  latter  E.  C.  L.  908;  or  that  he  has  some  qual- 
might  rebut  either  of  the  allegations  of  ified  right  in  the  property  and  has 
fact  on  which  the  plaintiff's  right  of  only  dealt  with  it  in  the  manner  In 
action  depends;  for  example,  he  might  which  he  was  entitled  to  in  the  eier- 
show  an  outstanding  paramount  title  else  of  such  right.  Young  v.  Cooper, 
to  the  property  in  controversy,  or  that  6  Exch.  259;  Wilkinson  v.  WhalleT,  5 
he  had  not  wrongfully  converted  it  to  M.  &  G.  590;  44  E.  C.  L.  311;  Ver- 
bis own  use.  rail  v,  Robinson,  2  C.  M.  &  R.  495; 

In  Sylvester  r.  Girard,  4  Rawle  (Pa.)  Kynaston  v.  Crouch,  14  M.  &  W.  266; 

185,  it  was  held  that  under  the  plea  of  per  Parke,  B.   Evidence  of  a  lien  is  not 

not  guilty,  the  defendant  can  defeat  the  admissible  under  the  general  issue,  for 

plaintiff  by  showing  title  in  himself  or  a  the   plea  denies  only  the  conversion 

third  person,and  that  either  will  equally  and  admits  a  title   in   the  plaintiff, 

defeat  the  plaintiff's  recovery.  which  includes  the  right  of  possession, 

In    Miller  v,  Knapp  (Pa.   1890),  19  and  a  lien  is   inconsistent  with  such 

Atl.  Rep.  555 ;  26  W.  N.  C.  (Pa.)  29,  it  right.     White  v.  Teal,  4  P.  <k  D.  43; 

was   held  that  under  the  plea  of  not  12  Ad.  &  El.  106;  40  E.  C.  L.  33.   Nor 

guilty,  the  defendant  could  give  in  evi-  can  it  be  shown  that  the  goods  were 

dence  the  record  of  proceedings  before  given  to  the  plaintiff  by  the  defendant 
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in  some  states.*  Under  those  rules,  if  the  defendant  wishes 
to  put  in  issue  the  plaintiff's  right  to  the  possession  of  the 
goods,  he  should  traverse  that  he  was  possessed  of  them  as  of  his 
own  property,  in  the  manner  and  form  as  alleged  in  the  declara- 
tion.^ AH  matters  in  confession  and  avoidance  should  be  spe- 
cially pleaded,'  and  no  special  plea  in  bar  can  be  good  unless  it 

upon  a  condition  and  retaken  by  the  Bing.  N.  Cas.  54;  33   £.   C.  L.  277; 

latter  upon  its  non -performance.  Ioi^^b  Brandao  v,  Barnett,  i  M.  &  G.  908;  39 

V,  Davies,  a  L.  M.  &  P.  483;  6  Exch.  E.  C.  L.  703;  Isaac  v.  Belcher,  5  M.  & 

663;  20  L.  J.  Exch.  483.  W.  139;  Vernon  v,  Shipton,  2  M.  &  W. 

Under  tne  general  denial,  howeveri  9.    And  see  Chase  v,  Goble,  2  M.  &  G. 

the  defendant  may  show  that   there  930;  40  E.  C.  L.  698;  Ashley  v,  Min- 

was  not  a  wrongful  conversion.     Sec  nett,  3  N.  &  P.  231 ;  Samuel  v.  Duke, 

Mayhew  v.  Herrick,  7  C.  B.  229 ;  18  L.  3  M.  &  W.  631;  Unwin  v,  St.  Quintin,  2 

J.  CT.    P.   179;  62  E.  C.   L.   229;  such  Dowl.  N.  S.790.   Where  the  goods  were 

plea  putting  in   issue  the  legality  of  sold  under  execution,  it  was  held  that 

the  conversion  and  not  the  mere  fact  the  defendant  might  show,  un^r  such 

of   conversion.     Young  v.  Cooper,   6  plea,  that  the  plaintiff  authorized   the 

Exch.    259.     And   see   Kynaston   v.  sale.    Pickard  t;.  Sears,6  Ad.  &  El.  469; 

Crouch,  14  M.  &  W.  266.  33  E.  C.  L.  115. 

1.  In  Florida f  under  the  rules  gov-  It  is  held  that  this  plea,  denying  the 
erning  the  practice  of  the  circuit  court,  plaintiff's  right  of  possession,  is  equiv- 
which  were  copied  from  the  rules  of  alent  to  the  general  issue  under  the 
court  of  Hilary  Term,  4  Wm.  IV.,  the  former  practice,  and  under  it  the  de- 
plea  of  not  guilty  operates  as  a  denial  fendant  may  show  that  the  goods  he- 
only  of  the  conversion,  and  not  of  the  longed  to  a  third  person.  Leake  v. 
facts  stated  in  the  inducement,  and  the  Loveday,  4  M.  &  G.  972 ;  2  Dowl.  N. 
defendant  cannot,  under  such  plea,  in-  S.  624. 

troduce  evidence  in  denial  of  all  prop-  Such   plea  means  that  the   plaintiff 

erW  or  right  of  possession  in  the  plain-  has  no  property  in  the  goods  as  against 

tifT     Robinson   v,   Hartridge,    13  Fla.  the  defendant.     NicoUs   v.  Bastard,  2 

501.     And   see  Skinner  v.  rinney,   19  C.  M.  &  R.  659. 

Fla.  42  ;  45  Am.  Rep.  i.  In  trover  hy  the  assignee  of  a  hank- 
Under  Massachusetts  Pub.  St.,  ch.  nipt,  a  plea  that  the  plaintiff  is  not  the 
167,  §  20,  the  defendant  is  required  to  assignee  puts  in  issue  the  petitioning 
set  forth  in  his  answer,  in  clear  and  creditor's  debt  and  the  act  of  bank- 
precise  terms,  each  fact  intended  to  be  ruptcy.  Butler  v.  Hobson,  4  Bing.  N. 
relied  upon  in  the  avoidance  of  the  ac-  Cas.  290;  33  E.  C.  L.  358. 
tion.  Savage  v.  Darling,  151  Mass.  5.  8.  i  Chitt.  PI.  532;  Stancliffe  v.  Hard- 
in an  action  of  trover  by  the  pur-  wick,  2  C.  M.  &  R.  i ;  3  Dowl.  P.  C. 
chaser  of  goods,  the  defendant  cannot  762;  Kelcey  v,  Minter,  i  Bing.  N.  Cas. 
avail  himself  of  his  equitable  right  721;  27E.  C.  L.  559;  Pearson  f .  Gra- 
under  New  Tork  Code  of  Civ.  Proc,  ham,  6  Ad.  &  El.  899;  33  E.  C.  L.  239; 
k  S^t  ^^  have  the  contract  rescinded,  Fancourt  v»  Bull,  i  Bing.  N.  Cas.  681 ; 
where  the  answer  does  not  ask  for  re-  27  E.  C.  L.  542. 

scission,  or  offer  to  repay  the  money  In  Samuel  v,  Duke,  6  Dowl.  P.  C. 
paid  therein.  Mcleod  v,  Maloney,  3  544,  it  is  said  that  in  trover  against  a 
N.  Y.  Supp.  617;  51  Hun  (N.  Y.)  636.  sheriff  who  has  levied  undi^r fieri  facias^ 
Under  New  Tork  Code,  §  508,  where  if  the  act  of  conversion  be  seizure  of 
the  facts  stated  in  the  answer  are  in-  goods,  a  justification  under  the  writ 
tended  only  as  a  partial  defense,  or  in  must  be  specially  pleaded;  but  if  the 
mitigation  of  damages,  the  answer  must  conversion  be  the  sale  of  goods,  the 
so  state  and  give  notice,  and  if  no  such  justification  may  be  given  in  evidence 
statement  is  made,  it  will  be  assumed  under  a  plea  denying  the  plaintiff's 
that  they  were  pleaded  as  a  complete  right  of  possession, 
defense,  and  if  demurred  to,  must  be  Where  a  sheriff  justifies  under  an  at- 
tested as  such.  Thompson  v,  Halbert,  tachment  and  order  of  sale  therein  is- 
109  N.  Y.  329.  sued,  an  averment  that  of  the  "  pro- 

2.  White  V.  Teal,  12  Ad.  &  El.  106;  ceedings  under  said  order  of  sale,  said 
40   E.  C.  L.  33 ;  Owen   v.   Knight,   4  defendant  made  due   return   to  said 
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confesses  and  avoids  the  facts  set  forth  in  the  declaration  as  con- 
stituting the  conversion.* 

4.  Pleading  and  Proof  Kurt  Correspond. — ^The  proof  must  corre- 
spond with  the  allegations  in  the  pleadings.* 

6.  Evidence — a.  In  General — Burden  of  Proof. — ^The  gen- 
eral  rules  as  to  the  competency  and  admissibility  of  testimony  in 
civil  cases  are  applicable  in  an  action  of  trover,  and  a  general  ref- 
erence thereto  is  deemed  sufficient.* 

court,  according  to  the  mandate  there-  to  the  general  issue,  is  bad.    Kennedj 

of,"  is  not  a  sufficient  allegation  of  the  v.  Strong,  lo  Johns.  (N.  Y.)  289;  Briggs 

return  of  the   attachment  or  order  of  v.  Brown,  3  Hill  (N.  Y.)  87;  Turner 

sale.     Young  v.  Davis,  30  Ala.  213.  v,  Waldo,  40  Vt.  51.  And  see  Fenlason 

A  plea  of  former  recovery  in  an  ac-  v,  Rackcliff,  50  Me.  362. 

tion  based  on  a  wrongful  sale  of  the  2.  In    trover    for  ^  one  g^raj    horse, 

propertj',  is  demurrable,  unless  it  shows  Charlie,''  a  recovery  for  the  conversion 

that  thc^ conversion  and  sale  were  iden-  of    "one    mouse-colored    mare-mule 

tical.  Hopkinson  v.  Shelton,  37  Ala.  306.  named  Julia,"  will  be  set  aside.     Wilk- 

A  plea  justifying  the  conversion  un-  inson  v.  King,  81  Ala.  156. 

der  a  judgment  of  a  justice  of  the  peace.  Proof  of  a  mortgaged    title   in  the 

which  fails  to  allege  that  the  proceed-  plaintiff  supports  an  allegation  that  the 

ings  were  had   within   the  territorial  property  converted  was  hers,  and  is  not 

jurisdicti6n  of  the  justice,  is  defective,  a  variance.     Dug^an  v.   Wright,  157 

Vaden  v,  Ellis,  18  Ark.  355.     A  plea  of  Mass.  22S. 

former  recovery  in  assumpsit  for  the  In  an  action  by  the  assignee  of  a  cor- 

non-performance  of  the  same  promises  poration,  the  defendant  may,  under  the 

mentioned  in   the  declaration,  is  bad.  averment  that  he   bought  the    goods 

Smith  V.  Scantling,  4  Blackf.  (Ind.)  443.  from   the  company,  show   a  purchase 

The   defendant  may  plead  in  bar  a  from  its  general  manager.     Hamm  r. 

valid   release  to  his  co-trespassers.  Drew,  83  Tex.  77. 

Montgomery  v,  Erwin,  24  Ark.  540.  Where  an  action  is  brought  for  the 

.  An  answer  alleging  a  purchase  of  the  conversion  of  a  slave  called  John,  the 

property  from  the  plaintiff,  with  a  de-  plaintiff  cannot  recover  upon  proof  of 

tailed  statement  of  the  facts  leading  to  the  conversion  of  a  slave  where  there 

the   purchase,  states  a  good  defense,  was  no  proof  that  his  name  was  John. 

Mynatt  v,  Hudson,  66  Tex.  66.  Ward  v.  Smith,  8  Ired.  (N.  Car.)  296. 

In  an  action  for  conversion  for  fail-  Joint  ConTenlon. — Where  the  com- 
ure  to  return  a  horse  left  with  defend-  plaint  charges  a  joint  conversion,  the 
ant  to  be  pastured,  an  answer  to  the  plaintiff  is  not  bound  to  prove  a  joint 
effect  that  by  the  terms  of  the  contract,  conversion  or  fail ;  he  may  recover 
the  defendant  was  not  to  be  responsible  against  one  while  the  others  are  ae- 
on account  of  any  injury  caused  by  a  quitted.  Ray  v.  Light,  3^  Ark.  421. 
railroad  passing  over  his  farm,  or  loss  But  this  does  not  allow  a  joint  action 
or  casualties  resulting  from  insufficient  against  defendants  for  several  tres- 
fences  to  confine  the  horse,  but  failing  passes.  Dahms  v.  Sears,  13  Ore- 
to  show  that  the  failure  to  return  was  gon  47. 

caused  by  the  railroad   or  insufficient  Where  the  conversion  was  alleged  to 

fences,  is  bad  on  demurrer.     Glenn  v,  have  been  made  by  the  defendant  and 

Dailey,  96  Ind.  472.  another,  on  whom   the  writ  had  not 

In  an  action  for   the  conversion  of  been  served,  it  was  held  that  the  actioa 

money,  an  allegation  in  the  answer  that  was  sustained  by  proof  of  the  conver- 

the  money  had  been  paid  to  the  plain-  sion    by  defendant  alone.    Barron  r. 

tiff,  is  not  inconsistent  with  a  general  Davis,  4  N.  H.  338. 

denial  of  the  allegations  in  the  com-  An  allegation  as  to  place  is  imma- 

plaint,  showing  the  plaintiff's  right  to  terial,  and  it  is  not  a  material  variance, 

receive  the  money.    First  Nat.  Bank  v,  therefore,  where  the  evidence  shows  t 

Lincoln,  36  Minn.  132.  different  place  from  that  alleged.  First 

1.  Cofhnv.  Anderson,  4  Blackf.  (Ind.)  Nat.  Bank   v.  Brown  (Tex.  189a),  23 

395 ;  Hurst  v.  Cook,  19  Wend.  (N.  Y.)  S.  W.  Rep.  862. 

403.  A  special  plea  which  amounts  only  8.  See  Evidence,  vol.  7,  p.  42. 
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The  burden  of  proof  is  upon  the  plaintiff  to  show  conversion.* 
An  original  tortious  taking  is  presumptive  evidence  of  conversion 
against  anyone  in  whose  possession  the  property  may  be  foUnd, 
and  the  burden  of  proof  is  upon  the  defendant  to  show  that  he 
came  honestly  by  the  property.*  It  is  not  necessary  that  the 
guilt  of  the  defendant  be  shown  beyond  a  reasonable  doubt,  but 
the  verdict  should  be  given  according  to  the  weight  of  evidence, 
as  in  other  civil  cases.^  If  the  defendant  admits  the  act  of  con- 
version, but  claims  title  to  the  goods,  he  must  prove  it.^ 

b.  Proof  of  Title  or  Possession. — The  plaintiff  must  show 
property  and  prove  the  title  he  has  chosen  to  allege  in  the  dec- 
laration.'    If  he  relies  upon  written  evidence  to  establish  the 

1.  Panama  R.  Co.  v.  Johnson,  17  N.  quantity  of  logs  converted  was  not  ob- 

Y.  Supp.  777;   63   Hun   (N.  Y.)  629;  jectionable  as  a  mere  guess,  when  based 

Johnson  v,  Couillard,  4  Allen  (Mass.)  upon  a  careful  estimate  made  on  the 

446  ;  Boyle  V,  Roche,  2   £.  D.  Smith  premises.    Clink  v.  Gunn,  90  Mich.  135. 

(N.   Y.)   335.     See    also  Kellogg    v.  Ckmftulon  of  CkK>aB. — Where  property 

Hamilton  (Miss.  1891),  10  So.  Rep.  479.  has  been  mingled  with  the  goods  of  the 

Evidence  that  a  man  fetched  goods  defendant,  without  his  fault,  the  burden 

away,  saying  that  he  was  ordered  by  of  proof  is  on  the  plaintiff  to  ^ow  what 

the  defendant  so  to  do,  and  that  his  portion  of  the  goods  he  is  entitled  to. 

name  was  painted  on  a  cart  in  which  Wilson  v.  Wilson,  37  Md.  i;  11  Am. 

they  were   taken,   is   not  sufficient  to  Rep.  518. 

connect  the  defendant  with  the  takine.  S.  Cormier  v.  Batty,  41  N.  Y.  Super. 

Everest  v.  "Wood,  i  C.  &  P.  75  ;  1 1  E.  Ct.  70. 

C.  L.  330.  8.  Sinclair  v.  Jackson,  47  Me.  102;  74 

Cronditional  Sale.  —  Delivery  upon  a  Am.   Dec.  446;  iCruse   v.  Seeger,  etc., 

sale  is   presumed  absolute,   and  the  Co.  (C.  PI.),  16  N.  Y.  Supp.  529. 

plaintiff,    the   vendor,    reclaiming  the  4.  Thompson  v.  Stever,  11  N.  Y.  St. 

goods,    must    show  the   condition    on  Rep.  784. 

which  he  relies.     Furniss  v.  Hone,  8  6.  See  supra,  this  title,  Declaration 

Wend.  (N.  Y.)  256.  or  Complaint.    See  also  Yoner  v,  Nei- 

Qnaatlty  and  Quality  of  Gooda. — In  an  dig,  i  Yeates  (Pa.)  19;  Gregory,  etc., 
action  to  recover  a  stock  of  goods,  it  R.  Co.  v,  Selleck,  43  Conn.  320  ;  De- 
appeared  that  only  a  part  of  the  stock  bow  v,  Colfax,  10  N.  J.  L.  128;  Besherer 
was  converted.  Upon  failure  to  show  v,  Swisher,  3  N.J.  L.  748;  Shannon  v, 
the  quantity  and  character  of  the  con-  Owen,  i  M.  &  R.  392. 
verted  articles,  or  the  value  of  any  of  A  plaintiff  who  claims  title  under  a 
them,  it  was  held  that  the  direction  of  sheriff's  sale,  must  show  the  judgment 
a  verdict  for  the  defendant  was  proper,  as  well  as  the  execution.  Yates  v.  St. 
First  Nat.  Bank  v.  Montgomery,  70  John,  12  Wend.  (N.  Y.)  74 ;  Dane  v. 
Miss.  550.  Mallory,  16  Barb.  (N.  Y.)  46. 

It  is  competent  for  the  plaintiff,  in  an  When  the  jury  has  been  charged,  in  an 

action  by  a  consignee  against  the  car-  action  for  conversion,  that  plaintiff  must 

rier  for  the  conversion  of  a  part  of  a  prove  his  ownership,  it  is  not  error  to 

carload  of  grain  in  bulk,  to  prove  that  refuse  to  charge  that  he  must  prove  that 

he  has  paid  for  the  entire  load.    Peebles  the  sale  under  which  he  claims  has  ac- 

V,  Boston  R.  Co.,  112  Mass.  498.  tually   occurred.    Jacobs   v,  Totty,  76 

In  an   action   for  the  conversion  of  Tex.  343. 

ice,  the  testimony  of  a  railway  agent  as  The  plaintiff  sued  the  defendant  for 

to  the  number  of  carloads  shipped  by  the  conversion  of  oil  placed  in  his  pos- 

the  defendant  at  the  time  of  the  alleged  session  for  storage  by  W,  and  to  estab- 

conversion,  and  the  amount  in  each  car,  lish  his  title,  introduced  in  evidence  a 

although  it  does  not  purport  to  give  judgment  roll  in  an  action  brought  by 

the  exact  quantity  shipped,  is  admissi-  W  against  him,  in  which  the  title  to  the 

ble.     Gregory  v,  Rosenkrans,  78  Wis.  oil  was  in  issue,  and  in  which  it  wasde- 

451.  cided  that  he  was  the  owner,  and  it  was 

The  plaintiff's  testimony  as  to  the  held   that  the   judgment  conclusively 
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property,  which  he  fails  in  doing,  he  cannot  recur  to,  and  rely  on, 
a  mere  possessory  title.*  Where  title  is  acquired  by  bill  of  sale,  or 
other  like  written  instrument,  it  should  be  produced,  or  its  absence 
accounted  for ;  *  but  where  it  has  been  acquired  by  oral  sale,  the 
writings  pertaining  thereto,  subsequently  accepted,  need  not  be 
produced.*  If  the  plaintiff  relies  upon  a  mortgage  for  his  title, it 
must  be  produced.*  An  oral  agreement  cannot  be  produced  to 
control  the  effect  or  construction  of  such  mortgage.* 

To  show  title  to  severed  portions  of  the  realty,  evidence  of  the 
ownership  of  the  lands  may  be  introduced.* 

The  plaintiff  may  testify  directly  as  to  his  possession,^  and 
declarations  of  a  party  in  possession  are  admissible  to  explain  the 
nature  of  the  possession,  as  that  he  holds  subordinate  to  another.^ 

established  his  right  to  the  oil,  and  ex-  quently   accepted  by  the  vendor,  the 

eluded  evidence  offered  by  the  defend-  verbal  sale  may  l)e  proven  by  parol  evi- 

ant  to  dispute  that  right.     Hughes  v,  dence  without  the  production  of  the 

United  Pipe  Lines,  119  N.  Y.  423.  writing.     Sanders   v.  Stokes,   30  Ala. 

The  plaintiff  claiming  title  to  prop-  432.     See  also  Adams   v.  Davis,  16 

erty  by  virtue  of  a  sale  on  execution,  Ala.  748. 

ma^  shoi%  that  the  sale  was  made  in  a  An   invoice  is   no  evidence  of  sale, 

dif^rent  manner  from  that  stated  in  the  and,  standing  alone,  furnishes  no  proof 

officer's   return    upon    the    execution,  of  title.  Dows  v.  National  Exch.  Bank, 

Drake  v,  Mooney,  31  Vt.  617  ;  76  Am.  91  U.  S.  618. 

Dec.  145.  4.  Bissell  v.  Pearce,  38  N.  Y.  252. 

Vendee. — In  trover  by  a  vendee,  he  5.  See  Underwood  v.  Simmonds,  12 

must  show  a  complete  performance  of  Met.  (Mass.)   275.    So,  evidence  of  a 

his  contract  of  purchase.  Farmers' Bank  parol  agreement  of  the  mortgagor  and 

V.  McKee,  2  Pa.  St.  318.  mortgagee  of  personal  property,  is  in- 

1.  Sheriff  v,  Cadell,  3  Esp.  617.  admissible  to  control  the  construction 

S.  Slatterie  v.  Pooley,  6  M.  &  W.  ot  effect  of  the  mortgage.    Clark  v, 

664;  Dunn  V.  Hewitt,  2  Den.  (N.  Y.)  Houghton,  12  Gray  (Mass.)  38. 

637.  Parol  evidence  is  not  admissible  to 

In  Richard  v,  Wellington,  66  N.  Y.  prove  that  a  contract  produced  inwrit- 

308,  the  introduction  of  parol  evidence  ing  for  the  sale  of  goods  was  intended 

to  explain  items  of  an  account  rendered,  to  embrace  property  not  mentioned  in 

was  held  to  be  error.  the  writing,  nor   that  other  property 

Bill  of  Lading — Evidence  of  Title  In  was  to  pass  on  the  same  consideration 

Consignee. — In    Halliday  v,  Hamilton,  which  the  writing  has  limited  to  the 

II  Wall.  (U.  S.)  560,  it  was  held  that  property  specified  in  it.     Ripley  v. 

where  goods  are  put  in  charge  of  a  car-  Paige,  12  Vt.  353. 

rier  by  a  purchaser,  to  be  transported  6.  Grant  v.  Smith,  a6  Mich.  201. 

to  consignees  in  pursuance  to  a  special  In  trover  for  logs,  parol  evidence  of 

agreement  that  they  shall  sell  the  goods  the  plaintiff's  ownership  in  possession 

to    pay  a  draft    made   against  the  of  the  land  from  which  they  were  taken, 

goods,  the  bill  of  lading  being  attached  is  competent  as  a  basis  of  his  owner- 

to  and  sent  with  the  draft,  the  legal  ship  of  the  logs.     Hodson  v,  Goodale, 

title  of  the  goods  passes  to  the  con-  22  Oregon  68. 

signees  on  delivery  to  the  carrier.  7.  Rand  v.  Freeman,  i  Allen  (Mass.) 

S.  Written  acknowledgments  and  re-  517. 

ceipts  need  not  be  produced,  nor  their  8.  Carne  v,  Nicoll,  i   Bing.  N.  Cas. 

absence  accounted  for,  to  admit  parol  430;  27   E.  C.   L.  446;   Peaceable  v. 

evidence  of  the  transaction  for  which  Watson,  4  Taunt.  16;  Davis  v.  Pearce, 

they  are  designed  to  evidence.     Dunn  2  T.  R.  35;  Hadden  v.  Powell,  17  Ala. 

V.  Hewitt,  2  Den,  (N.  Y.)  637.     See  314;  Mobley  T^  Bilberry,  17  Ala.  428; 

also   Blood   V.   Harrington,  8   Pick.  Thomas  f .  DeGraffenreid,  17  Ala. 602; 

(Mass.)  552.  Spence  v.  Smith,  18  N.  H.  593. 

Where  a  verbal  sale  is  perfected  by  The  declarations  of  a  person  in  pos- 

delivery,  and   a  bill  of  sale  is  subse-  session  are  admissible  as  a  part  of  the 
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Such  declarations  or  admissions  are  not  only  competent  to  rebut 
a  title  set  up  by  the  party  who  made  it,  but  are  affirmative 
evidence  of  title  in  the  party  for  whom  the  person  in  possession 
declares  that  he  holds.^  Acts  and  declarations  of  the  defendant 
with  respect  to  the  property  converted,  are  admissible  in  an  action 
of  trover.* 

6.  Effect  of  Judgment  for  Plaintiff. — A  recovery  by  the  plaintiff 
in  trover  operates  to  divest  him  of  his  property  in  the  chattels 
converted,  and  to  transfer  his  title  to  the  defendant.*  There  has 
been  not  a  little  conflict  of  authority,  both  in  the  United  States 
and  in  England,  as  to  whether  this  transfer  of  title  is  effectuated 
by  the  mere  rendition  of  the  judgment  in  favor  of  the  plaintiff,*  or 

res  gestcB  to  prove  the  character  of  his  property.    Adams  v,  Kellogg,  63  Mich, 

possession,  as,  that  he  claims  the  prop-  105;  Caldwell  v,  Wilson,  2  Spears  (S. 

ert^r  as  his  own  or  holds  it  in  subordina-  Car.)  63. 

tion  to  the  claim  of  another,  but  not  to  But  such  declarations  of  a  party  in 

show  that  he  had  given  it  to  a  third  possession  are  not  evidence  against  the 

person,  or  that  he  had  loaned  it.     Nel-  owner.     Carter  v.  Feland,  17  Mo.  383. 

son  V,  Iverson,  17  Ala.  316.  2.  Adams  v,  Kellogg,  63  Mich.  105. 

1.  Doe  V,  Williams,  Camp.  621 ;  Hoi-  Where  the  defendant  ha^  received 
loway  V,  Rakes,  2  T.  R.  55 ;  Doe  v,  goods  from  the  plaintiff,  as  his  factor, 
Jones,  I  Camp.  367;  Doe  v,  Austin,  9  the  defendant  is  precluded  by  his  ad- 
Bing.  41 ;  23  E.  C.  L.  256;  Willies  v.  missions  of  property  in  the  plaintiff, 
Farley,  3  C.  &  P.  395;  14  E.  C.  L.  366;  made  subsequent  to  the  conversion, 
Peaceable  v.  Watson,  4  Taunt.  16;  Doe  from  showing  that  the  plaintiff's  prop- 
V.  Arkwright,  5  C.  &  P.  575 ;  24  E.  C.  erty  in  the  goods  had  been  divested 
L.  462 ;  White  v.  Dinkins,  19  Ga.  285 ;  previously  to  his  receiving  them.  Ken- 
Bradley  V,  Spofford,  33  N.  H.  444 ;  55  nedy  v.  Strong,  14  Johns.  (N.  Y.)  128. 
Am.  Dec.  205.  ,    8.  See  authorities  to  this  section  in 

The  declarations  of  one  in  the  occu-  the  subsequent  notes, 

pancy  of  land,  that  he  is  in  as  the  serv-  4.  Adams  v.  Broughton,  2  Str.  1078; 

ant  of  the  plaintiff,  are  sufficient  evi-  Carlisle  v,  Burley,  3  Me.  250;  White  v, 

dence  to  prove  the  possession  and  title  Philbrick,  5  Me.  146;  17  Am.  Dec.  214; 

of  such  plaintiff.     Woods  v.  Blodgett,  Floyd  v.  Browne,  1    Rawle  (Pa.)  121 ; 

18  N.  H.  249;  Rand  v.  Dodge,  17  N.  18  Am.   Dec.  602;    Marsh   v.  Pier,   4 

H.  343.  Rawle   (Pa.)   273;    26  Am,  Dec.  131; 

Declarations  of  one  in  possession  of  Fox  v.  Northern  Liberties,  3  W.  &  S. 

personal  property,  that  it  is  owned  by  (Pa.)   103;    Merrick's  Est.,  5  W.  &  S. 

another,  are   competent  evidence  in  (Pa.)  9;   Emery  t;.  Nelson,  9  S.  &  R. 

favor  of  a  person  declared  to  be  the  (Pa.)  12;  Woolley  v.  Carter,  7  N.  J.  L. 

owner,  as  against  an  officer  who  has  at-  85 ;    Ewing  v.   Ford,  i    A.   K.  Marsh. 

tached  it  as  the  property  of  the  party  (Ky.)  457;  Murrell  v,  Johnson,  i  Hen. 

in  possession.     Putnam  v,  Osgood,  52  &  M.  (Va.)  449;   Foreman  v,  Neilson, 

N.  H.  148.  2  Rich.  Eq.  (S.  Car.)  287;   Rogers  v. 

The  declaration  of  a  person  in  the  Moore,  i   Rice  (S.  Car.)  60;  Bogan  v. 

possession  of  goods,  ad  ante  litem  mo-  Wilburn,  i  Spears  (S.  Car.)  179;  Nor- 

tam^  that  he  made  over  the  property  to  ris  v.  Beckley,  2  Mill    (S.   Car.)  228; 

a  third  person,  is  competent  evidence  Campbell  v,  rhelps,  i  Pick.  (Mass.)  61; 

in  favor  of  such  third  person  against  a  11  Am.  Dec.  139.     And  see  Kenyon  v, 

creditor  of  the  declarant,  who  has  sub-  Woodruff,  33  Mich.  310. 

sequently  attached  the  property.  Wol-  In  Adams  v,  Broughton,  2  Str.  1078, 

cott  V,  Keith,  22  N.  H.  196.  it  is  maintained  that  the  judgment,  and 

The  testimony  as  to  statements  made  not  the  payment  of  the  money  recov- 

by  an  attaching  debtor,  in  his  action  ered,  changes  the  property,  and   that 

in  regard  to  the  property,  may  be  in-  the  true  rule  is  as  laid  down  by  Parke, 

troducedinfavorof  the  plaintiff,  claim-  B.,  in  King  v.  Hoare,  13  M.  &  W.  495, 

ing  as  his  vendee  in  an  action  against  **  that  that  which  is  uncertain  is  made 

the   sheriff,   to  recover  the  attached  certain  by  the  judgment,  and  then  the 
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whether  the  judgment  must  be  actually  satisfied,  to  accomplish 
this  result.  The  weight  of  modern  authority  in  both  countries 
seems  to  sustain  this  latter  proposition.^  Satisfaction  of  a  judg- 
ment for  the  full  value  of  the  property  converted  is  a  bar  to  any 

judgment  affords  a  higher  remedy  and  508;    Smith  v.  Smith,  51  N.  H.  571; 

the  rieht  of  action  for  trover  is  merged  Howard  v.  Smith,  12  Pick.  (Mass.)  202; 

in  it.'^  Murray  v.  Lovejoy,  2    Cliff.  (U.  S.) 

*'A  judgment  in  trover,"  sajs  the  191;  Stirling  v.  Garritee,  18  Md.  468; 
court  in  Bogan  v.  Wilbum,  i  Spears  Schindel  v,  Schindel,  12  Md.  109;  Bal- 
(S.  Car.)  179,  **i8  an  acknowledgment  timore  Marine  Ins.  Co.  v,  Daliymple, 
by  the  plaintiff  in  the  most  solemn  form  ac  Md.  307;  Clarke  v.  Marriott,  9  Gill 
that  his  property  has  become  the  prop-  (Md.)33i;  Hoag  v.  Breman,  3  Mich. 
erty  of  the  defendant  by  conversion.  160;  Osterhout  v.  Roberts,  8  Cow.  (N. 
And  as  the  plaintiff,  by  commencing  Y.)  43 ;  American  Medicine  Co.  v, 
and  continuing  the  action,  has  shown  Keisler,  44  N.  Y.  Super.  Ct.  557;  Goff 
his  confidence  in  the  personal  credit  of  v.  Craven,  34  Hun  (N.  Y.)  150;  Mars- 
defendant,  and  the  verdict  gives  him  den  t;.  Cornell,  62  N.  Y.  215;  Thayer 
damages  commensurate  with  the  price  v,  Manley,  73  N.  Y.  305;  Curtis  v, 
of  the  chattel  and  its  hire,  from  the  con-  Groat,  6  Johns.  (N.  Y.)  168;  5  Am. 
version  to  the  verdict,  the  recovery  is  Dec.  204;  Acheson  v.  Miller,  2  Ohio 
a  discharge  of  all  right  of  action  touch-  St.  205;  Sanderson  v.  Caldwell,  2  Aik. 
ing  the  use  of  the  chattel,  subsequent  to  ( Vt.)  203;  Elliott  v.  Hayden,  104  Mass. 
the  conversion  complained  of."  And  180;  Knott  v.  Cunningham,  2  Sneed. 
in  Norris  v,  Beckley,  2  Mill  (S.  Car.)  (Tenn.)  204;  Barb  v.  Fish,  8  Blackf. 
228,  it  is  resolved  that  *'  by  bringing  an  (Ind.)  481;  Jones  v,  McNeil,  2  Bailev 
action  of  trover,  the  plaintiff  trusts  to  (S.  Car.)  466;  Sharp  v.  Gray,  5  & 
the  personal  credit  of  the  defendant  in  Mon.  (Ky.)  4;  United  Soc.  v.  Under- 
the  same  manner  as  by  taking  a  note  or  wood,  11  Bush  (Ky.)  265;  21  Am.  Rep. 
bond  in  payment  of  property  sold.  The  214;  Elliott  v.  Porter,  5  Dana  (Ky.) 
property  is  changed,  even  though  the  299.  See  Bell  v.  Perry,  43  Iowa  3^; 
money  should  never  be  recovered."  Morgan  v.  Chester,  4  Conn.  387;  Hep- 

By  obtaining  the  judgment,  the  plain-^  burn  v.  Sewell,  5  Har.  &  J.  (Md.)  211 ; 

tiff  in   trover  acqiJ'*es  a  right  to  de-*  9  Am.  Dec.  512. 

mand  and  receive  from  the  defendant  a  Brinsmead  v.  Harrison,  L.  R.,  6  C. 

specific  sum  of  money,  in  lieu  and  in  P.   584,  is   an  oft-quoted  authority  to 

satisfaction  of  his  right  to  the  property,  the  efiect  that  the  mere  rendition  of  a 

Fox  V.  Northern  Liberties,  3  W.  &  S.  judgment  in  trover  without  satisfaction 

(Pa.)  103.  thereof  does  not  vest  the  title  to  the 

1.  Brinsmead  v,  Harrison,  L.  R.,  6  property  in  the  defendant.    '*  The  only 

C.  P.  58JL ;  40  L.  J.  C.  P.  281 ;  24  L.  T.,  way,"  says  Willcs,  J.,  in  this  ca8e,'*that 

N.  S.  790;  19  W.  R.  956.    See  41  L.  J.  the  judgment  in  trover  can  have  the 

C.  P.  190;  20  W.  R.  784;  27  L.  T.  N.  S.  effect  of  vesting  the  property  in  the  de- 

09  (Ezch.  Ch.);  Marston  v.  Phillips,  12  fendant,  is  by  treating  the  judgment  as 

W.  R.  8;  9  L.  T.  N.  S.,  289  (Qj^B.) ;  Jen-  being  (that  which  in  truth  it  onlinarily 

kinsCent.,  p.  i89(Cent.,  Ca.SS);  Keilw.  is),  an  assessment  of  the  value  of  the 

58  B;  Holroid,  J.,  in  Morris  v.  Robinson,  goods,  and  treating  the  satisfaction  of 

3  B.  &  C.  196;  10  E.  C.  L.  49;  Cooper  v.  the  damages  as  payment  of  the  price, 

Shepherd,  3  C^.  B.  266;  54  £.  C.  L.  265;  as  upon  a  sale  of  the  goods." 

Holmes  v.  Wilson,  10  Ad.  &  El.  503,  Lovejoy  v.  Murray,  3  Wall.  (U.  S.) 

note  C ;  37  E.  C.   L.   161 ;  Spivey  v,  x,  was  an  action  of  trespass  in  which 

Morris,  18  Ala.  254;  52  Am.  Dec.  '224 ;  the  defendant  pleaded  in  bar  a  judg- 

White  V.  Martin,  i   Port  (Ala.)  215;  ment  in  favor  of  the  plaintiff  in  a  for- 

26  Am.  Dec.  365;  Sheldon  v,  Kibbe,  3  mer  action  against  a  joint  trespasser. 

Conn.  214;  8  Am.  Dec.  176;  Ayer  v.  and  the  court  resolved  that,  "  Nothing 

Ashmead,  31  Conn.  447;  83  Am.  Dec.  short  of  satisfaction,  or  its  equivalent, 

154;   £x  p,  Drake,   5  Ch.    Div.    866;  can    make    good  the    plea  of  fonner 

Atwater  v,  Tupper,  45  Conn.  144;  29  judgment  in  trespass  offered  as  a  bar  in 

Am.  Rep.  674;  jon?s  v.  Cobb,  84  Me.  an   action  against  another  joint  tres- 

153;  Hopkins  V,  Hersey,  20  Me.  449;  passer,  who  was  not  a  party  to  the  first 

Dearth  v.  Spencer,  52  N.  H.  213 ;  Hyde  judgment."    Judge  Miller,  in  delivering 

V,  Noble,  13  N.  H.  501;  38  Am.  Dec.  the  opinion  of  the  court,  reaches  this 
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subsequent  action  by  the  plaintiff  for  the  same  property,  against 
the  same  defendant,  or  one  standing  in  privity  with  him.^  A  par- 
tial recovery  does  not  have  this  effect.*    The  general  rule  is  that 

the  title  thus  transferred  to  the  defendant  has  relation  back  to 
the  time  of  the  conversion.*  However,  this  relation  back  will 
not  operate  to  render  a  third  person  a  trespasser  for  any  act  done 

conclusion  verjr  satisfactorily.  He  the  possession,  and  not  right  of  prop- 
says  :  **'  In  reference  to  the  doctrine  erty,  is  the  gravamen  of  the  action.'' 
that^the  judgment  alone  vests  the  title  A  judgment  in  trover  for  permanent 
of  the  property  converted  in  the  de-  conversion  changes  the  property ;  but 
fendant,  we  have  seen  that  it  is  not  it  seems  to  be  competent  for  the  plain- 
sustained  by  the  weight  of  authority  in  ti£f  in  that  action  to  show  that  the 
this  country.  It  is  equally  incapable  of  damages  were  given  for  temporary 
being  maintained  on  principle.  The  conversion,  and  not  as  the  value  of  the 
property  which  was  mine  has  been  chattel.  3  Starkie  on  Ev.,  pt.  4,  1508. 
taken  from  me  by  fraud  or  violence.  In  In  the  same  book  and  paee,  note  Z., 
order  to  procure  redress  I  must  sue  the  a  reference  is  made  to  Gilbert's  Law 
wrongdoer  in  a  court  of  law.  But,  in-  Ev.  365  (2d  ed.),  and  Trials  ^er  Pais, 
stead  of  getting  justice  or  remedy,  I  am  234,  where  it  is  said  to  be  laid  down, 
told  that  by  the  very  act  of  obtaining  **  that  if  a  jury  give  but  three  pounds 
the  judgment — a  decision  that  I  am  en-  damages  for  a  horse  whose  real  value 
titled  to  the  relief  I  ask — ^the  property  is  fifteen  pounds,  a  new  action  lies  for 
which  before  was  mine  has  become  that  damages  for  the  horse,  where  evidence 
of  the  man  who  did  me  wrong ;  in  may  be  given  that  the  first  action  was 
other  words,  the  law,  without  giving  only  for  the  conversion,  and  not  for  the 
me  satisfaction  for  my  wrong,  takes  damages  for  the  horse  itself.'* 
from  me  Chat  which  was  mine  and  gives  In  trover  by  A  against  B  for  a  bed- 
it  to  the  wrongdoer.  It  is  sufficient  to  stead,  B  pleaded  a  former  recovery  br 
atate  the  proposition  to  show  its  injus-  A  in  trover  for  the  same  identical  bed- 
tice.  It  is  said  that  the  judgment  repre-  stead  against  C,  averring  that  the  con- 
sents the  price  of  the  property,  and  as  version  by  C  for  which  that  action  was 
the  plaintiff  has  the  judgment,  the  de*  brought  was  a  conversion  not  later  in 
fendant  should  have  the  property.  But  point  of  time  than  the  conversion 
if  the  judgment  does  represent  the  price  mentioned  in  the  declaration  against 
of  the  go^s,  does  it  follow  that  the  de-  B,  and  that  before  the  conversion  in 
fendant  should  have  the  property  before  that  declaration  mentioned,  C,  being 
he  has*  paid  that  price  ?  The  payment  possessed  of  the  bedstead,  sold  it  to  B, 
of  the  price,  and  the  transfer  of  the  who  paid  him  for  the  same  and  re- 
property  are,  in  the  ordinary  contract  ceived  it  under  such  sale,  and  that  the 
of  sale,  current  acts."  taking  under  such  sale  was  the  conver- 

1.  Marston  v.  Philips,  12  W.  R.  8;  9  sion  complained  of  in  the  declaration 

L.  T.   N.  S.  289  (Q:,  B.);  Holmes  v.  against  B.     In  Cooper  v.  Shepherd,  3 

Wilson,  10  Ad.  &  El.  503,  n.;  37  E.  C.  L.  C.  B.  366;  54  E.  C.  L.  265,  it  was  held 

161;  Holroid  J.yin  Morris  7;.  Robinson,  that  this  plea  was  a  good  answer  to 

3  B.  &  C.  196 ;  10  E.  C.  L.  49;  Lacon  the  action. 

v,  Barnard,  Cro.  Car.  35 ;  Field  v,  Tel-  S.  See   authorities  cited  in    note   i, 

licus,  3  Lev.  124;  Willes,  J.,  in  Brins-  supra. 

mead  v.  Harrison,  L.  R.,  6  C.  P.  584;  In  Holmes  v,  Wilson,  10  Ad.  &  El. 

Jones  v»  McNeil,  a  Bailey  (S.  Car.)  466.  503 ;  37  E.  C.  L.  161,  it  appears :   "  By 

*'  It  is  clear  from  these  authorities,"  a  recovery  in  trespass   for  taking,  or 

says  O'NeH,  J.,  in  Jones  v.  McNeil,  a  trover  for  converting,  personal  chattels, 

Bailey  (S.  Car.)   466,  *' that  even  in  followed  by  satisfaction,  the  property 

trover,  to  constitute  a  bar  to  a  second  is  altered  and  vests  in  the  defendant ; 

action  for  the  value  of  the  chattel,  the  but  it  is  otherwise,  where  the  damages 

verdict  must  have  found   a  sum  in-  were  not  estimated  on  the  footing  of 

tended  to  cover  the  value  of  the  chat-  the  full  value." 

tel;  and  in   trespass  the  force  of  this  8.  Brinsmead  V.Harrison,  L.  R.,  6 C. 

rule  is  enhanced,  and  its  application  is  P.  484 ;  Barnett  v.  Brandao,  6  M.  &  G. 

the   more   immediate  inasmuch  as  in  640,    note  ;  46   E.  C.  L.  638 ;  Cooper 

this  form  of  action  the  injury  done  to  v.  Shepherd,  3  C.  B.  266  ;  54  E.  C.  L. 
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by  him  between  the  time  of  the  conversion,  and  the  rendition  of 
the  judgment.* 

Tin.  Hbasube  of  DA1IA0E8 — 1.  General  Bnle. — In  trover,  the 
plaintiff  does  not  seek  to  recover  the  property  in  specie,  nor  prop- 
erty of  a  like  kind  or  value,  but  he  seeks  the  equivalent  in  money 
of  that  of  which  he  has  been  deprived,  and,  consequently,  as  a 
general  rule,  the  measure  of  the  damages  is  the  value  of  the 
property  at  the  time  of  the  conversion,  with  legal  interest  there- 
on, from  the  date  of  the  conversion  to  the  entry  of  judgment,* 

365  ;    Buckland   v,  Johnson,  15  C.   B.  N.  S.  403;  114  £.  C.  L.  403;  Watson 

145 ;  80  £.  C.  L.  145 ;  Adams  v.  Brough-  v.  McLean,  El.  Bl.  &  El.  75 ;  Mulliner 

ton,  3  Str.  1078  ;  Bishop  v.  Viscountess  v,  Florence,  3  Q^B.  Div.  484;  Reid  r. 

Montague,  Cro.   Eliz.  824  ;  Unwin   v,  Fairbanks,  13  C.  B.  692;  76  E.  C.  L. 

St.  Quintin,  11  M.  &  W.  277  ;  Bacon  v.  692;  Johnson   v.  Lancashire,  etc.,  R. 

Kimmel,   14    Mich.   201  ;   Hepburn   v.  Co.,  3  C.  P.  D.  499;  France  v.  Gaudet, 

Sewell,  5  Har.  &  J.  (Md.)  211  ;  9  Am.  L.  R.,  6  Q^  B.  199;  Watt  v.  Potter,  2 

Dec.  512;  Stirling  v.  Garritee,  18  Md.  Mason  (U.  S.)  77;  Scull  v,  B riddle,  2 

468;  Smith  V,  Smith,  51  N.   H.   571  ;  Wash.  (U.S.)  150;  Bourne  v.  Ashley,  1 

White  V.  Martin,  i  Port.  (Ala.)  215;  Low.  (U.S.)  27;  Bradley  v.  Harden,  73 

26  Am.  Dec.  365;  Addison  on  Torts,  Ala.  70;  Williams  v.  Crum,  27  Ala.  4^; 

par.  522,  1357  ;  Cooley  on  Torts,  p.  458.  Lee  v.  Mathews,  10  Ala.  682  ;  44  Am. 

Carpenter,  J.,  in  At  water  v.  Tupper,  Dec.  498;  Ryburn  v.  Pryor,  14  Ark.  505; 

45  Conn.  144;  39  Am.  Rep.  674,  seems  Jefferson  v.  Hale,  31  Ark.  386;  Monat 

to  combat  the  theory  that  the  title  v.  Wood  (Colo.  1893),  35  Pac.  Rep.  58; 

changes  by  relation  back  to  the  time  of  Douglass  v,  Kraft,  9  Cal.  563;  Cassin 

the  conversion.    **  There  is  no  substan-  v.   Marshall,    18  Cal.  689;  Hamer  v. 

tial  reason,"  says  he,  **  for  holding  that  Hathway,  33  Cal.  117;  Page  v.  Fowler, 

the  change  of  the  title,  whenever  it  oc-  39  Cal.  413;  2  Am.  Rep.  462;  Hall  v. 

curs,  takes  effect  by  relation  at  the  time  Trout,  35  Cal.  229 ;  Parrante  v.  Gar- 

of  the  conversion.     The   only  reason  ratt,  50  Cal.  112;  Clark  t^.  W  hi  taker,  19 

that  occurs  to  us  is  that  the  plaintiff  re-  Conn.  319;  48  Am.  Dec.  160;  Swift  r. 

covers  interest  from  the  time  of  conver-  Barnum,  23  Conn.  553 ;  Hurd  t».  Hub- 

sion.     But  that  argument  fails,  when  we  bell,  26  Conn.  389;  Cook  v,  Loomis,  26 

consider,  as  we  may,  that  the  interest  is  Conn.  483;  Sutton  v,  Dana,  15  Colo, 

an  equivalent  for  the  use  of  the  property  98 ;  Robinson  v,  Hartridge,  13  Fla.  501; 

in  the  meantime.     •    .     .     We  are  sat-  Skinner  v,  Pinney,  19  Fla.  42 ;  45  Am. 

isfied  that  the  better  rule   is  that  the  Rep.  i;  Riley  v.  Martin,  35  Ga.  136; 

title  changes  when  the  judgment  is  sat-  Vaughan   v.  Webster,  5  Harr.  (Del.) 

isfied."  His  position  does  not  seem  sup-  356;  Cutter  v.  Fanning,  3  Iowa  580; 

ported  by  authority.  Robinson  v.  Hurley,  11  Iowa  410;  79 

1.  Bacon  v,  Kimmel,  14  Mich.  201.  Am.  Dec.  497 ;  Russell  v.  Huiskamp,  77 

And  see   Liford's  Case,  11   Coke  51;  Iowa  727;  Yater  v.  Mullen,  24  Ind.  277; 

Menviirs  Case,  13  Coke  21;  Smith  v,  Keaggy  v.  Hite,  12  III.  99;  Sturges  r. 

Milles,  I  T.  R.  480;  Balme  f.  Hutton,  9  Keith,  57   111.  451;  11    Am.  Rep.  2S; 

Bing.  471 ;  23  E.  C.  L.  338;  Jackson  t;.  Tripp  v.  Grounder,  60  III.  474;  Lillard 

Bard, 4  Johns.  (N.  Y.)  234;  4  Am.  Dec.  v.  Whittaker,  3  Bibb  (Ky.)  92;  John- 

267;Case  V.  DeGoes,  3  Cai.(N.  Y.)  261.  son   v.   Sumner,  i    Met.  (Mass.)  172; 

S.  See  Conversion,  vol.  4,  p.  121;  Marshall  v.  Piles,  3  Bush  (Ky.)  249; 

Damages,  vol.  5,   p.  40;   Wood  v,  Sanders  t;.  Vance,  7  T.  B.  Mon.  (Ky.) 

Morewood,  3  C^  B.  440;  43  E.  C.  L.  209;   18  Am.   Dec.   167;   Freeman '7. 

810;  Finch  V.  Blount,  7  C.  &  P.  478;  Luckett,  2  J.  J.  Marsh.  (Ky.)  39o;Dan- 

XX  E.  C.  L.  590;  Alsager  v.  Close,  10  iel  v.  Holland,  4  J.J.  Marsh.  (Ky.)  18; 

M.  &   W.  584;  Ewbank  v.  Nutting,  7  Justice  t^.Mendell,  14  B.  Mon.  (Ky.)  is; 

C.  B.  809;  63  £.  C.  L.  808;  Edmond-  Cole  v,  Ross,  9  B.  Mon.  (Ky.)  393;  50 

son  V,  Nuttall,  17  C.  B.  N.  S.  380;  112  Am.  Dec.  517;  Chamberlain  v,  Wor- 

E.  C.  L.  279;  Mercer  v.  Jones,  3  Camp,  rell,  38  La.  Ann.  347 ;  Selkirk  v.  Cobb, 

477;  Owen  V.  Routh,  14  C.  B.  337;  78  13  Gray  (Mass.)  313;  Pierce  v.  Bcnja- 

E.  Q,  L.  326;  Shaw  v.  Holland,  15  M.  min,  14  Pick.  (Mass.)  356;  35  Am. Dec 

&  W.  136;  Falk  V.Fletcher,  18  C.  B.  396;   Beecher  v.  Denniston,  13  Gray 
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subject  to  exceptions  in  those  cases  where  exemplary  or  conse- 
quential damages  are  proved.^ 

Where  a  vendor  elects  to  disaffirm  a  contract  and  sue  in  trover, 
the  measure  of  damages  is  the  actual  value  of  the  goods,  not 
being  affected  by  the  price  agreed.* 

2.  Where  Plaintiff  Has  Limited  Interest. — The  owner  of  a  limited 
interest,  who  is  liable  over  to  the  general  owner,  may,  in  an  action 
of  trover  against  a  stranger,  recover,  not  merely  the  extent  of  his 
interest,  but  the  entire  value  of  the  goods  at  the  time  of  the  con- 
version ; '  but,  in  the  absence<of  this  responsibility  over,  the  owner 

(Mass.)  354;  King  v.  Ham,  6  Allen  Laussatt,  6  S.  &  R.  (Pa.)  300;  Dennis 
(Mass.)  298;  Clement,  etc.,  Mfg.  Co.  v,  v.  Barber,  6  S.  &  R.  (Pa.)  j.20;  Agnew 
Meserole,  107  Mass.  363;  Barry  v,  Ben-  v.  Johnson,  22  Pa.  St.  471;  62  Am.  Dec. 
net,  7  Mete.  (Mass.)  354;  Coolidge  v,  303;  Lyon  v.  Gormley,  53  Pa.  St.  261; 
Choate,  11  Met.  (Mass.)  79;  Stirling  v.  McDowell  v,  Murdock,  i  Nott  ^  M. 
Garritee,  18  Md.  468;  Hopper  v.  haines,  (S.  Car.)  237;  9  Am.  Dec.  684;  Burner 
71  Md.  64;  Funk  v.  Dillon,  21  Mo.  294;  v.  Pledger,  3  Rich.  (S.  Car.)  191;  Noms 
Dustan  v,  Andrew,  ^  N.  Y.  72;  Par-  v.  Beckley,  2  Mill.  (S.  Car.)  228;  Jones 
menter  v,  Fitzpatrick,  135  N.  Y.  190;  v,  Allen,  i  Head  (Tenn.)  636;  Corn- 
Mechanics',  etc..  Bank  t;.Farmer6\  etc.,  mercial,  etc.,  Bank  v.  Jones,  18  Tex. 
Bank,  60  N.  Y.  40;  Wehle  v,  Haviland,  811;  Moore  v.  Aldrich,  25  Tex.  Supp. 
69  N.  Y.  448;  Stevens  v,  Rodger,  25  276;  Hatcher  v,  Pelham,  31  Tex.  201; 
Hun  (N.  Y.)  54;  Prince  r.  Conner,  69  Hillebrant  v.  Brewer,  6  Tex.  45; 
N.  Y.  608;  King  V.  Orser,  4  Duer  (N.  Schooler  v,  Hutchins,66Tex.  324;  Bar- 
Y.)  431;  Cutler  v.  James  Goold  Co.,  43  her  v,  Hutchins,  66  Tex.  319;  Hull  x/. 
Hun  (N.  Y.)  516;  Devlin  v.  Pike,  5  Davidson  (Tex.  1894),  2?  S.  W.  Rep. 
Daly  (N.  Y.)  85;  Rensselaer  Glass  Fac-  1047;  Grant  v.  King,  14  Vt.  367;  Thrall 
tory  V,  Reid,  5  Cow.  (N.  Y.)  587;  Bis-  v,  Lathrop,  30  Vt.  307;  73  Am.  Dec. 
sell  V,  Hopkins,  4  Cow.  (N.  Y.)  53;  306;  Crumb  v.  Oaks,  38  Vt.  566;  Gan- 
Dillenback  v.  Jerome,  7  Cow.  (N.  Y.)  son  v,  Madigan,  13  Wis.  167;  Tenney 
298;  Spicer  v.  Waters,  65  Barb.  (N.  v.  State  Bank,  20  Wis.  152;  Ingram  v, 
Y.)  227;  Allen  v,  Dvkers,  3  Hill  (N.  Rankin,  47  Wis.  406;  32  Am.  Rep.  763; 
Y.)  593;  New  York  Guaranty,  etc.,  Co.  Anderson  v.  Sloan,  72  Wis.  566. 
V,  Flynn,  65  Barb.  (N.  Y.)  365;  An-  1.  See  iif/ra,  this  title,  5/ecia/ Z^am- 
drews  v,  Durant,  18  N.Y.  496;  Phillips  ages. 

V.  Speyers,  49  N.  Y.  653;  Ormsby  v.  2.  Stevens  v.  Low,  2  Hill  (N.Y.)  132; 
Vermont  Copper  Min.  Co.,  56  N.  Y.  Andrews  v.  Durant,  18  N.  Y.  496. 
623;  Tyng  V,  Commercial  Warehouse  Where  one  bought  cotton  from  a 
Co.,  58  N.  Y.  308;  Rand  v.  White  Mts.  warehouseman,  and  subsequently  sold 
R.  Co.,  40  N.  H.  79 ;  Pinkerton  v.  Man-  it,  but  left  the  cotton  in  the  warehouse, 
Chester,  etc.,  R.  Co.,  42  N.  H.  424;  and  when  he  went  to  make  delivery  to 
Dixon  V.  Caldwell,  15  Ohio  St.  412;  his  vendee  discovered  that  the  ware- 
Chauncey  v.  Yeaton,  i  N.  H.  151 ;  Ran-  houseman  had,  before  the  first  sale,  sold 
kin  V.  Mitchell,  i  Han.  (N.  0.)  495;  a  portion  of  it  to  a  third  party  and  could 
Hayden  v,  Bartlett,  3c  Me.  203;  Robin-  not  deliver  it,  and  was  thereby  corn- 
son  V.  Barrows,  48  Me.  186;  Symes  v.  pelled  to  account  to  the  second  vendee 
Oliver,  13  Mich.  9 ;  Ripley  v.  Davis,  15  for  the  deficit  and  the  advance  of  price,  it 
Mich.  75 ;  90  Am.  Dec.  262  ;  Allen  v.  was  held  that  the  damages  to  be  allowed 
Kinyon,  41  Mich.  281 ;  Chase  t'.  Blais-  should  be  measured  by  what  he  was 
dell,  4  Minn.  90;  Murphy  v,  Sherman,  compelled  to  pay  his  vendee,  and  not 
25  Min.  196;  Briscoe  v.  McElween,  43  for  what  he  originally  paid  for  the  cot- 
Miss.  556;  Carter  v.  Feland,  17  Mo.  ton.  Beall  t^.  Rust,  68  Ga.  774. 
383;  Polk  V.  Allen,  19  Mo.  467;  Davis  8.  Green  v.  Farmer,  4  Burr.  2214; 
V.  Faircloueh,  63  Mo.  61;  Spencer  v.  Swire  v.  Leach,  18  C.  B.  N.  S.  479;  114 
Vance,  57  Mo.  427;  Charles  v.  St.  Louis,  E.  C.  L.  477 ;  Angier  v,  Taunton,  etc., 
etc.,  R.  Co.,  58  Mo.  458;  O'Meara  v,  Co.,  i  Gray  (Mass.)  621;  61  Am.  Dec 
North  American  Min.  Co.,  2  Nev.  112;  436;  Kennedy  v.  Whitwell,  4  Pick. 
Carlyon  v.  Lannan,  4  Nev.  156;  New-  (Mass.)  466;  Harker  v.  Dement,  9Gill 
man   v.  Kane,  9  Nev.  234;  Jacoby  v.  (Md.)  7;  52  Am.  Dec.  670  ;  Schley  v, 
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of  a  special  or  qualified  interest  cannot  recover  damages  beyond 
the  extent  of  his  special  claim.^  A  party  to  a  mortgage,  the 
mortgagor  or  mortgagee  who,  at  the  time  of  the  conversion,  is 

L^on,  6  Ga.   530  ;  Burk  v.   Webb,  32  and  sells  on  execution,  goods  held  bj 

Mich.   173 ;  Davidson  v,   Gunsolly,    i  another  officer  on  a  prior  attachment, 

Mich.  38iB;  IneersoU  v.  Van  Bokkelin,  and  afterwards  again  attached  bj  that 

7  Cow.  (N.    Y.)  670;  Smith  v.  Tames,  officer,  and   pays  off  the  debt  to  paj 

7  Cow.  (N.  Y.)  329;  Warren  v.  Kelley,  which  the  first  attachment  was  made, 

80  Me.  512.     So  in  replevin,  Atkins  v,  is  liable  in  an  action  to  the  first  officer 

Moore,  82  111.  240;  Brizsee  v,  Maybee,  for  the  full  value  of  the  goods.     Robin- 

21  Wend.  (N.  Y.)  144.  son   v.  Ensign,  6  Gray   (Mass.)  300; 

In  Hayden  V.  Smith's  Case,  13  Cook  Thompson   v.  Marsh,   14    Mass.  269; 

489,  the  rule  is  thus  stated:  '^Hewho  Vinton  v,  Bradford,  13  Mass.  114;  7 

hath  a  special  property  of  the  goods  at  a  Am.  Dec.  119.     See  also  Gordon  v, 

certain  time  shall  have  a  general  action  Jenney,  16  Mass.  469;  Buck  v.  Rem- 

of  trespass  against  him  who  hath  a  gen-  sen,  34  N.  Y.  382. 

eral  property,  and  upon  evidence,  dam-  1.  Jarvis  v,  Rogers,  15   Mass.  389; 

ages  shall  be  mitigated ;  but  clearly  the  King  t;.' Bangs,  120  Mass.  514. 

bailee  or  he  who  hath  the  special  prop-  So  in  an  action  for  the  conversion  of 

erty ,  shall  have  a  general  action  of  tres-  a  ship,  evidence  that  the  plaintiff  was  the 

pass  against  a  stranger,  and   shall  re-  owner  of  but  one -sixteenth  part  thereof, 

cover  all  damages  with  which   he  is  will  go  in  the  reduction  of  damages, 

chargeable  over.*'     See  St.  Louis,  etc.,  Dockwray  v.  Dickenson,  Skin.  64a 

Ry.  Co.  V,  Biggs,  50  Ark.  173.  The  plaintiff's  debtor  transferred  a 

One  who  has  received  goods  belong-  note  to  the  defendant  for  collection  and 

ing  to  another  from  a  sheriff,  and  has  handed  the  receipt  for  it  to  the  plaintiff 

given  a  receipt  promising  to  redeliver  as  collateral  security.    The  defendant, 

when  required,  may  recover  full  dam-  not  being  able  to  collect  it,  allowed  it 

ages    in   trover  for  their  conversion,  to  go  into  the  possession  of  the  plain- 

Poole  V,  Symonds,  i  N.  H.  289;  8  Am.  tiff's  debtor,  who  collected  it  and  paid 

Dec.  71.  the  plaintiff  a  portion  of  his  debu    In 

In  Turner  v.  Hardcastle,  11  C.  B.  N.  trover,  it  was  held  that  the  measure  of 

S.  683 ;  10  E.  C.  L.  683,  in  trover  for  damages  was  the  unpaid  portion  of  the 

the  goods,  by  assignees  of  a  bankrupt,  plaintiff's  debt,  and  not  the  entire  value 

the  goods  having  been  purchased  by  of  the  note,  since  the  plaintiff  would 

him  under  an  agreement  by  which  the  not    be  liable    over  to  his  debtor  for 

money  was  to  be  paid  by  installments,  the  difference  between  the  amount  of 

and  an  assignment  of  the  property  was  his  debt  and  the  full  value.     Sheldon  v, 

to  be  executed  by  the  vendor,  and  the  Southern  Express  Co.,  48  Ga.  625. 

whole  purchase- money  had  been  paid  In  Haverly  v,  Elliott  (Neb.  1894},  57 

with  power  to  "the  vendor  to  re-enter,  in  N.  W.  Rep.  loio,  where  the  plaint 

case  of  default  of  payment  of  the  install-  owned  and  conducted  a  confectionery 

ment,  it  was  held   that  the   assignees  store,  the    defendant,  having    a    lien 

were  entitled  to  recover  the  full  value  against  the  property,  brought  suit  in 

of  such  goods  against  the  stranger,  not-  equitv  to  foreclose  it,  and  obtained  the 

withstanding  default  had  been  made  in  appomtment  of   a  receiver,  who  took 

payment  of  some  of  the  installments,  possession  of  the  property  and  place  of 

and  the  vendor  had,  to  that  extent,  an  business,  and  sold  the  property  to  pay 

interest  in  the  goods.  the  lien ;  in  an  action  of  trover  for  the 

Bailee. — A  bailee  who  is  answerable  conversion,  it  having  been  decided  that 
over  to  the  bailor  for  the  safe  keeping  the  order  appointing  the  receiver  was 
of  property,  is  entitled  to  recover  against  wrongful,  it  was  held  that  the  measure 
a  stranger  the  full  value  of  the  proper-  of  the  plaintiff's  damages  was  the  value 
ty  bailed.  Caswell  v.  Howard,  16  Pick,  of  her  interest  in  the  property  sold  by 
(Mass.)  562;  Pomeroy  v.  Smith,  17  the  receiver,  at  the  time  he  took  posses- 
Pick.  (Mass.)  85.  sion  of  the  same,  and  the  actual   loss 

Bheriflii. — An  officer  who  holds  goods  sustained  by  the  suspension  of  Uer  busi- 

under  attachment  may  recover  the  full  ness  during  the  time  she  was  prevented 

value  of  the  goods  in  an  action  of  tro-  from  carrying  it  on. 

ver  against  one  who  wrongfully  con-  In  Jellett  v.  St.  Paul,  etc.,  R.  Co.,  30 

▼erts  them.    An  officer  who   attaches  Minn.  265,  the  plaintiff  had  delivered 
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entitled  to  the'possession,  may,  as  against  a  stranger,  recover  the 
full  value  of  the  property  converted  ;  *  so  may,  also,  a  lessee,*  or 
pledgee.* 

But  as  against  the  general  owner,  or  one  claiming  under  him, 
the  owner  of  a  limited  interest  can  recover  only  the  value  of  such 
interest.*    As  against  his  debtor,  a  creditor  who  has  wrongfully 

corn  to  the  defendant  for  transportation,  damages  for  its  full  value,  has  the  right 

subject  to   plaintiff 's  directions.    The  to  recover  its  full  value  from  a  stranger 

plaintiff  had  previously  sold  to  a  third  who  has  wrongfully  deprived  him  of  it. 

person,  who  had  paid  part  of  the  con-  In  Baker  v.  Hart,  53  Hun  (N.  Y.) 

sideration.      Without    authority   from  363,  the  plaintiffs  were  lessees  of  cer- 

the  plaintiff,  the  defendant  delivered  it  tain  lands,  with  the  right  to  quarry  for 

to  the  purchaser.     It  was  held  that  the  a  term  often  years  only.     The  defend - 

measure  of  damages  was  the  full  value  ant  dug  and  carried  away  a  quantity  of 

with  interest,  but  that  the  plaintiff  was  stone.    In  an  action  of  trover,  it  was 

entitled  to  prove  in  mitigation  of  dam-  held  that  the  plaintiffs  could  recover, 

ages  that  the  purchaser  had  '  paid  for  although  the  lease  gave  them  no  title  to 

the  corn.  the  stone  which  they  did  not  dig  out ; 

Ree<nreiy  by  Partner. — In  an  action  but  only  gave  the  rieht  to  the  stone 

of  trover  for  the  conversion  of  the  in-  which  they  quarried  memselves. 

terest  of  one   partner  in   partnership  8.  Adams   v.  O'Connor,  100  Mass. 

property,  the  measure  of  damages  is  515;  i  Am.  Rep.  137;  Ullmah  v,  Bar- 

the  value  of  his  undivided  share  in  the  nard,   7  Gray   (Mass.)  554  ;  Mechan- 

property  converted,  irrespective  of  the  ics',  etc.,  Bank  v.  Farmers ,  etc..  Bank, 

question  whether  or  not  the  partnership  60  N.  Y.  40;  Thompson  v,  Toland,  48 


was  solvent,  and  without  regard  tothe    Cal.  i_i7 ;  Tre^dwell  v,  _pavis,_34  Cal. 
rie  V,  Cloverdale  Banking,  etc.,  Co.,  90     See  also   Pomeroy  v.  Smith,  17  Pick. 


state  of  the  partnership  accounts.   Car-    606 ;  Lyle  v.  Barker,  5  Binn.  ( 


34  uai. 
Pa.)  457. 


Cal.  84.  (Mass.)    85 ;  Codman   v.  Freeman,  3 

1.  White  V,  Webb,  15  Conn.  302;  Cush.  (Mass.)  306;  Clark  v.  Pinney,  7 
Aycr  V,  Bartlett,  9  Pick.  (Mass.)  156;  Cow.  (N.  Y.)  toi  ;  Kissman  v.  Roberts, 
Barry  v,  Bennett,  7  Met.  (Mass.)  354;  6  Bosw.  (N.  Y.)  154  ;  Alt  -v.  Weiden- 
Howe  V.  Bartlett,  8  Allen  (Mass.)  20;  berg,  6  Bosw.  (N,  Y.)  176;  St,  Louis 
Forbes  v.  Parker,  16  Pick.  (Mass.)  462;  v.  Bissell,  46  Mo.  157. 

Allen  V.  Butman,  138  Mass.  586;  Byrom  Where  goods  were  deposited  with  a 

V.   Chapin,    113   Mass.   308;   Cram   v.  pawnbroker,  in  the  way  of  his  trade,  be- 

Bailey,  10  Gray    (Mass.)  87;  Marsden  ing  privileged  from  distress, in  an  action 

V,  Cornell,  62  N.  Y.  215 ;  Densmore  v.  of  trover  by  the  pawnbroker,  the  meas- 

Mathews,  58   Mich.  616;  Manning  v,  ure  of  damages  was  held  to  be  the  full 

Monaehan,   28   N.  Y.  585;  Brown  v,  value  of  the  goods,  and  not  merely  the 

Carroll,  16  R.  I.  604.     See  also  Turn-  plaintiff's  interest  therein.      Swire  v. 

pike  Co.  V.  Fry,  88  Tenn.  296;  Freeman  Leech,  18  C.  B.  N.  S.  479;  114  E.  C. 

V,  Underwood,  66  Me.  229;  Chailin  v.  L.  477. 

Carpenter,  4  Met.  (Mass.)  580;  38  Am.  In  Johnson  v,  Stear,  15  C.  B.  N.  S. 

Dec.  381 ;  Caswell  v.  Howard,  16  Pick.  330;  109  E.    C.   L.    330,   where    the 

(Mass.)  562.  pledgee  had,  by  illegal  dealing  with  the 

2.  In  Harker  v.  Dement,  9  Gill  (Md.)  pledge,  determined  the  bailment,  and 
7 ;  52  Am.  Dec.  670,  it  was  held  that  in  the  pledgor  had  brought  an  action  for 
an  action  of  trespass  by  a  termor  the  conversion  of  the  goods,  it  was  held 
against  his  reversioner  for  an  unauthor-  that  the  proper  measure  of  damages 
ized  interruption  of  his  possession  dur-  was  the  actual  damage  the  pledgor  had 
ing  the  term,  the  measure  of  damages  sustained  by  the  conversion,  and  in  this 
is  the  actual  loss  sustained  by  the  lessee,  case,  as  there  was  no  intention  on  his 
But  in  such  an  action  against  a  stranger  part  to  redeem,  the  pledge  was  merely 
and  wrongdoer,  the  termor  is  treated  nominal. 

as  the  absolute  owner  of  the  property  4.  Spoor  v,  Holland,  8  Wend.  (N.Y.) 

and  is  entitled  to  recover  its  full  value.  445 ;  24  Am.  Dec.  37;  Forbes  v.  Parker, 

The  termor,  being  bound  to  restore  the  16  Pick.  (Mass.)  462;  White  v.  Allen, 

property  to  him  from  whom  he  has  ob-  133   Mass.  423 ;    King    v.   Bangs,   120 

tained   it,  or  to  stand  responsible   in  Mass.  514;   Strong  v.  Strong,  6  Ala. 
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345;  Hill  f.  Larro,  53  Vt.  629;  Burdict  v,   Simon  (C.   PI.),  ai    N.   Y.  Supp. 

V,  Murray,  3  Vt.  303;  Mississippi  Mills  1004. 

v.  Meyer,  85  Tex.  433;  Cocke  v.  Cross,  In  White  v,  Allen,  133  Mass.  423,  A 

57  Ark.  87;   Cohen   v.  Salit,  21  N.  Y.  delivered  a  quantity  of  hides  to  B,  to  be 

Supp.  585;  Johnson  v.  Lancashire,  etc.,  by  him  tanned  and  sold,  and  out  of  the 

R.  Co.,  L.  R.,  3  C.  P.  D.  503 ;  Donald  proceeds  of  the  sale,  B  was  to  pay  A  a 

V.  Suckling,  L.  R.,  i  Q^  B.  585;  David-  certain  sum   at  which   the  hides  were 

son  V,  Gunsolly,  i  Mich.  388.  charged  to  B,  and  was  to  retain  thebal- 

In  Chamberlin  v.  Shaw,  18  Pick,  ance  of  the  proceeds  of  the  sale  for  his 
(Mass.)  278,  Shaw,  C.  J.,  said:  *'  In  an  labor  and  services,  but,  until  tanned  and 
action  of  trover,  though  the  plaintiff's  paid  for,  the  title  of  the  hides  was  to  re- 
possession of  the  property  has  been  vi-  main  in  the  possession  of  A ;  where,  be- 
olated,  he  waives  all  claims  to  damages  fore  the  process  of  tanning  was  corn- 
on  account  of  that  violation,  and  seeks  plete,  B  died,  and  A  took  possession  of 
an  indemnity  only  for  the  loss  of  his  the  hides,  completed  the  process,  and 
property.  Hence  it  is,  that  the  value  of  sold  them  for  a  sum  which  was  their 
the  property  at  the  time  of  the  conver-  value  at  the  time  A  took  possession,  it 
sion  is /rimayacfV  the  measure  of  dam-  was  held  that  B*s  administrator  might 
ages.  Now,  if  the  case  is  so  situated,  maintain  an  action  of  trover  against  A 
that  the  plaintiff  can  be  indemnified  by  and  might  recover  the  difference  be- 
a  sum  of  money  less  than  the  full  value,  tween  the  amount  at  which  the  hides 
there  seems  to  be  no  reason  why  it  were  charged  to  B  and  the  amount  real- 
should  not  be  done,  as  where  the  plain-  ized  from  the  sale  by  A. 
tiff  has  a  special  property,  subject  to  Bailee  of  Go-Tenant. — In  Benjamin  v. 
which  the  defendant  is  entitled  to  the  Stremple,  13  111.  466,  it  was -held  that  a 
goods.  For  instance,  a  factor  has  a  bailee  of  goods  of  several  tenants  in 
lien  on  goods  to  half  their  value.  The  common,  might  maintain  an  action  of 
principal  becomes  bankrupt,  and  the  trover  against  a  stranger  and  recover 
property  vests  in  his  assignees,  subject,  the  full  value  to  the  owners,  but  that,  as 
of  course,  to  all  legal  liens.  The  as-  against  a  part  owner,  he  could  recover 
signees  denying  and  intending  to  con-  only  the  interest  of  the  others ;  the 
test  the  factor's  lien,  get  possession  of  value  of  the  interest  of  the  parties  sued 
the  goods  and  convert  them.  The  fac-  should  be  excluded  in  the  assessment 
tor  brings  trover,  establishes  his  lien  of  damages.  See  also  Dock  way  v, 
and  recovers.  How  shall  damages  be  Dickinson,  Skin.  640. 
assessed?  If  he  recover  the  full  value  BherlfBi. — Where  the  conversion  is  bj 
of  the  goods,  he  will  be  responsible  di-  an  ofiicer  acting  under  a  legal  writ 
rectly  back  to  the  defendants  them-  against  the  general  owner,  the  owner 
selves  for  a  moiety  of  the  value.  To  of  the  special  interest  may  be  entitled 
avoid  circuity  of  action,  why  should  to  the  same  measure  of  damages  against 
not  damages  be  assessed  to  the  amount  him  as  against  the  general  owner.  See 
of  his  lien?  He  is  fully  indemnified,  the  Baldwin  v,  Bradley,  69  111.  32 ;  and 
balance  of  the  value  is  in  the  hands  of  Penland  v,  Leatherwood,  loi  N.  Car. 
those  entitled  to  it,  and  the  whole  con-  509.  On  the  other  hand,  an  officer 
troversy  is  settled  in  one  suit.  If  the  holding  under  an  attachment  or  execu- 
piaintin  is  responsible  over  to  a  third  tion  in  favor  of  the  owner  of  the  spe- 
person,  or  if,  for  any  cause,  the  defend-  cial  interest,  may  recover  the  value  of 
ant  is  not  entitled  to  the  balance  of  the  the  interest  only,  that  is,  the  amount  of 
value,  a  very  different  rule  should  pre-  the  execution,  and  not  the  full  value  of 
vail,  and  justice  would  require  that  the  the  goods  taken.  Linville  v.  Black,  5 
whole  value  of  the  propert}'  should  be  Dana  (Ky.)  176.  See  also  Clark  v, 
assessed  to  the  plaintiff."  Dearborn,   103   Mass.  335;    Booth   v. 

In  an  action  for  the  conversion  of  a  Ableman,  20  Mich,  ai;  80  Am.  Dec.  750. 

watch,  where  it  appeared  that  it  was  Where  a  sheriff  levied  an  attachment 

obtained  by  a  third    person   from    the  on  and  sold  property  pledged  to  a  third 

plaintiff,  falsely  representing  that  it  was  person  to  secure  a  debt  which  equalled 

for  another  person,  but  before  the  fraud  the  value  of  the  property,  the  pledgee 

was  discovered  the   alleged  purchaser  was  entitled  to  recover  of  the  sheriff 

paid  several  installments,  it  was  held  the  value  of  such  property  less  prior 

that  as  against  the  innocent  pledgee,  liens  thereon,  and  was  not  limited  to 

the    plaintiff   could   recover  only  the  the  amount  it  sold  for  less  such  liens, 

market  value    of   the  watch,  less   the  Grabfilder  v,  Lockett  (Tex.  1894),  26 

amount  ofthe  installments  paid.  Meeks  S.  W.  Rep.  168. 
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converted  the  security  and  is  sued  therefor,  may  recoup  the 
amount  of  his  debt.*  So  may  the  innocent  pledgee  of  such  cred- 
itor or  pawnee.*  The  mortgagee,  as  against  the  mortgagor,  can 
recover  only  the  extent  of  his  mortgage  debt.*  On  the  other 
hand,  in  the  absence  of  proof  of  special  damages,  the  mortgagor, 
as  against  the  mortgagee,  or  those  claiming  under  him,  is  entitled 
to  recover  only  the  value  of  the  property  converted,  less  the  mort- 
gage debt.^    As  against  a  common  carrier,  who  has  a  lien  upon 

Common  O&rritr.  —  In   an  action  was  brought  by  the  principals  to  re- 

against  a  common  carrier  for  the  con-  cover  the  value  of  the  bagging,  and  the 

version  of  goods  delivered  to  a  person  answer  of  the  defendant,  setting  up  the 

not  authorized   to  receive  them,  who  insolvency  of  the  factors  and  claiming, 

pays  the  freight  upon  them,  the  meas-  as  a  set-off,  the  amount  that  the  factors 

ure  of  damages  is  the  market  value  of  had  advanced  on  them  to  the  owner, 

the  goods  less  the  freight,  with  interest  was  demurred  to  and  the  demurrer  sus- 

from  the  date  of  the  conversion.  Forbes  tained  in  the  lower  court;  but  on  ap- 

XK  Boston,  etc.,  R.  Co.,  133  Mass.  154.  peal,   the  supreme  court  reversed  the 

1.  Stearns  v.  Marsh,  4  Den.  (N.  Y.)  case  on  the  ground  that  "  Equitable  de- 
337;  47  Am.  Dec.  348;  Chinery  v,  fense,  by  way  of  recoupment  or  equit- 
Viall,  5  H.  &  N.  355 ;  Brierly  v.  Ken-  able  set-off,  has  been  entertained  and 
dall,  17  Ad.  &  El.  337 ;  79  E.  C.  L.  937 ;  made  effectual  in  actions  of  trover. 
Belden  v.  Perkins,  78  III.  449;  Nabring  While  saying  that  the  factor  had 
V,  Bank  of  Mobile,  58  Ala.  204;  Mc-  no  right  to  pledge  the  goods  of  his 
Calla  V.  Clark,  "55  Ga.  53;  Bradley  v,  principal,  the  courts  have,  with  great 
Burkett,  83  Ga.  255;  Neiler  v,  Kelly, 69  unanimity,  allowed  the  amount  sought 
Pa.  St.  403 ;  Work  v,  Bennett,  70  Pa.  to  be  recovered  of  the  innocent  pledgee 
St.  487 ;  Baltimore  Marine  Ins.  Co.  v,  of  the  factor  to  be  reduced  by  the  sums 
Dalrymple,  25  Md.  271;  Johnson  v.  justly  due  from  the  principal  to  his 
Stear,  i^  C.  B.  N.  S.  330 ;   109  E.  C.  factor." 

L.  330.  8.  Allen  v.  Judson,  71  N.  Y.  77 ; 
In  an  action  against  a  pledgee  of  a  Fowler  v.  Haynes,  91  N.  Y.  346;  Par- 
note  given  as  collateral  security,  the  ish  v,  Wheeler,  22  N.  Y.  494;  La 
measure  of  the  plaintiff's  damages  is  Crosse,  etc.,  Co.  i\  Robertson,  13  Minn, 
the  difference  between  the  collateral  291 ;  Ward  v.  Henry,  15  Wis.  239. 
note  and  his  indebtedness  to  the  de-  In  Becker  v.  Dunham,  27  Minn.  32, 
fendant  at  the  time  of  the  conversion,  where  goods  in  the  hands  of  the  mort- 
Hallack  Lumber,  etc.,  Co.  v.  Gray  gagee  are  seized,  upon  writs  of  attach- 
(Colo.  1893),  34  ^^^'  Rep.  1000.  ment  against  the  mortgagor,  in  an  ac- 

2.  In  Ludden  v.  Buffalo,  etc.,  Co.,  22  tion  against  the  levying  officer,  the 
111.  App.  415,  in  an  action  of  trover  mortgagee  can  recover  only  the  value 
against  the  pledgee  of  certain  goods  of  his  interest  in  the  goods.  So  in 
pledged  to  him  by  the  factor,  it  was  Straw  v.  Jenks,  6  Dak.  414. 

held  that,  inasmuch  as  the  form  of  ac-  4.  Brierly  v.  Kendall,  17  Ad.  &  El. 

tion  was  equitable,  the  plaintiff  could  937;  79  E.  C.  L.  937;  McClure  v.  Hill, 

recover  damages  only  to  the  extent  of  36  Ark.  268;  Jones  v,  Horn,  51  Ark.  19; 

the  injury  actually  sustained;  and  the  Street  f.  Sinclair,  71  Ala.  no;  Cushing 

pledgee  might  recoup  from  the  value  of  v,  Seymour,  30  Minn.  301 ;  Brink  v. 

the  goods  pledged,  the  amount  of  the  Freoff,40  Mich. 610;  Brown  v.  Phillips, 

factor's    advances  thereon.     See    also  3  Bush  (Ky.)  656;  Womble  v.  Leach, 

Belden  v.  Perkins,  78  III.  449.  03  N.  Car.  84;   Ball  v.  Linney,  48  N. 

In    First   Nat.    Bank  v,    Boyce,   78  Y. 6;  8  Am.  Rep.  511 ;  Russell  v.  But- 

Ky.  42 ;  39  Am.  Rep.  198,  a  lot  of  bag-  teriield,  21  Wend.  (N.  Y.)  300;  Wash- 

ging  was  shipped  by  a  manufacturer  to  burn  v,  Corlis  (B'klyn  City  Ct.),  21  N. 

a  firm  of  commission  merchants  to  be  Y.  Supp.  422 ;  Craig  t;.  McHenry,  35 

sold  on  his  account.     The  factors  ad-  Pa.  St.  120. 

vanced  upon  the  goods,  and,  having  Where  plaintiff  admits  that  the  de- 
placed  some  of  them  in  a  warehouse,  fendant  has  a  lien  on  the  property  to 
took  receipts,  which  they  pledged  as  a  certain  amount,  that  amount  may 
their  own,  to  secure  a  loan.     An  action  be  deducted  by  the  \Mxy  in  assessing 

828 


mmnut  of  ]>aiiift96t.  TRO  VER.  Ytlit. 

the  goods  which  he  has  wrongfully  converted,  the  measure  of 
damages  is  the  market  value^  less  the  amount  of  his  lien.^ 

It  would  seem  that  the  vendor  in  a  conditional  sale  would  be 
allowed  to  recover,  as  against  the  vendee  in  an  action  of  trover, 
only  the  balance  of  the  unpaid  purchase-money  as  a  just  compen- 
sation for  his  interest,  and  it  has  been  so  held ;  ^  but  it  also  has 
been  held  in  some  jurisdictions  that  the  vendor,  upon  default,  may 
recover  in  an  action  of  trover  for  the  conversion,  the  full  value  of 
the  property,  without  any  deduction  for  payments  made  by  the 
vendee  or  those  claiming  under  him,'  on  the  ground  that  they 
have  acquired  no  rights  in  the  property. 

3.  Value — a.  When  Estimated.— As  a  general  rule,  the  value 
at  the  time  and  place  of  conversion  is  the  basis  of  the  measure  of 
damages,  except  where  the  property  converted  is  of  fluctuating 
value  ;^  and  this  rule  is  not  altered  where  there  has  been  a  subse- 

damages.     Fowler  v,  Gilman,  13  Met.  to  the  chattel,  and  the  vendee  had  but 

(Mass.)  267.  an  equity  in  it  equal  to  the  amount  of 

In  an  action  of  trover  against  a  money   paid   by  him  on  the  contract, 

mortgagee  of  chattels  who,  on  default  the  measure  of  damages  to  which  the 

of  an  installment  due,  seized  and  sold  vendor  would  be  entitled,  as  against 

the  mortgaged  property  for  the  extin-  the  sheriff  *s  vendee,  would  not  be  the 

guishment  of  the  entire  debt,  it  was  value  of   the  chattel  itself,   but  the 

held  that  the  measure  of  damages  for  amount  of  the  purchase-money  unpaid., 

the  wrongful  con  version,  was  the  value  Rose  v.  Story,  i  Pa.  St.  190;  44  Am. 

of  the  property  less  the  amount  of  the  Dec.  171. 

debt  secured   by  it,  and  any  special  8.  Angier  v.  Taunton,  etc.,  Mfg.  Co., 

damages.  Brink  i;.  Freoff,4oMich.6io.  i  Gray  (Mass.)  621;  61  Am.  Dec.  456; 

1.  Briggs  V,  Boston,  etc.,  R.  Co.,  6  Carter  v.  Kingman,  103  Mass.  517; 
Allen  (Mass.)  346;  83  Am.  Dec.  6a6;  Brown  t;.  Haynes,  52  Me.  581.  And  as 
Peebles  v,  Boston,  etc.,  R.  Co.,  112  against  a  purchaser,  see  Colcord  t7.  Mc- 
Mass.  498;  Ingledew  v.  Northern  R.  Donald,  128  Mass.  470;  or  an  attach- 
Co.,  7  Gray  (Mass.)  86.  ing  creditor  of  the  vendee.     See  also 

Inn-KMpers.^-But  in  M  u  1 1  i  n  e  r  v,  Buckmaster  v.  Smith,  22  Vt.  201.   The 

Florence,  3  Q.  B.  Div.  485,  the  case  of  measure  of  damages  is  the  value  of  the 

a  pledge  is  distinguished  from  that  of  a  property  at  the  time  of  the  conversion 

lien  with  the  right  of  detainer.    In  this  without  deduction  for  payments  by  the 

case,  where  an   inn-keeper  having  a  vendee.     Smith  v,  Foster,  18  Vt.  182. 

lien  upon  goods  torttously  sold  them,  it  4.  Simpson  v.   Alexander,   35    Kan. 

was  held  that  his  lien  was  thereby  de-  225;  Lentry  v.  Keller,  49  Kan.  82;  Sher- 

stroyed,  and  that  in  an  action  for  the  man  v.  Finch,  71   C5al.  68 ;  Greeley  v. 

conversion,  the  plaintiff  was  entitled  to  Stilson,  27  Mich.  152;  Dalton  v.  Laud- 

the  full  value  of  the  goods,  and  the  de-  ahn,  27  Mich.  529;  Burk  v.  Webb,  32 

fendant  was  not  entitled  to  deduct  the  Mich.  173;  Allen  v.  Kinyon,  41   Mich, 

amount  which  was  due  in  respect  to  281;  Keineskamp  v.  Beaty,  74  Md.  388; 

the  lien.  Hendricks  v.  Evans,  46  Mo.  App.  313 ; 

2.  Johnston  v.  Whittemore,  27  Mich.  Sanders  v,  Vance,  7  T.  B.  Mon.  (Ky.) 
463;  Guilford  z;.  McKinley,  61  Ga.  230;  209;  18  Am.  Dec.  167;  Robinson  v. 
Ross  V,  McDufiie  (Ga.  1093),  x6  S.  £.  Peru  Plow,  etc.,  Co.,  i  Okla.  140;  Ar- 
Rep.  648.  rowsmith  v.  Gordon,  3  La.  Ann.  tie; 

So  in  Peifif  jy/vaif  f'a,  it  was  held  that  Robinson   v.    Hartridge,  13   Fla.  501; 

where  the  time  of  the  seizure  and  sale  Shepard  v.  Pratt,  16  Kan.  209;  Nesbitt 

of  a  chattel  as  the  property  of  a  ven-  v.  St.  Paul  Lumber  Co.,  21  Minn.  491; 

dee,  where  the  sale  to  him  was  condi-  Linan  v.  Reeves,  68  Ala.  89;  Street  v. 

tional,  and  where  the  vendor  retained  Nelson,  80  Ala.  230;  Burks  v,  Hubbard, 

either  the  exclusive  or  joint  possession  69  Ala.  379;    Tucker  v,   Hamlin,   60 

of  it,  and  had  been  paid  a  part  of  the  Tex.  171. 

price  and  the  vendor  had  the  legal  title  In  Tuttle  v.  White,  46  Mich.  485;  41 
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quent  decline  in  the  value  of  the  goods  ;*  nor,  on  the  other  hand, 
where  the  defendant  has  sold  the  property  at  a  greater  price.* 

Where  a  demand  and  refusal  either  constitute  the  conversion 
or  afford  presumptive  evidence  of  it,  it  is  no  infringement  of  the 
rule  to  regard  that  event  as  the  time  as  of  which  the  value  is  to  be 
estimated.* 

Am.  Rep.  175,  in  an  action  of  trover  was  the  value  of  the  property  at  the 

against  an  innocent  purchaser  of  logs  time  of  the  seizure.     Henshaw  v.  Bank, 

from  a  willful  trespasser,  it  was  held  10  Gray  (Mass.)  568.     See  also  New- 

that  the  measure  of  damages  was  their  man  v.  Kane,9Nev.  234.  But  in  Sprague 

value  when  first  taken  under  the  con-  v.  Brown,  40  Wis.  612,  where  the  prop- 

trol  of  the  defendant.  ertj  of  a  third  person  was  seized  and 

In  Hepburn  v,  Sewell,  5  Har.  &  }.  sold  under  an  execution,  and  was  afler- 

(Md.)  211 ;  9  Am.  Dec.  512,  it  was  said  ward  bought  by  the  third  person  at  the 

that,  "It  must  be  borne  in  mind  that  execution   sale,  it  was   held   that  the 

the  plaintiff  in  an  action  of  trover  com-  measure  of  damages  against  the  officer 

pels   the  defendant  to  become  a  pur-  who  seized  and  sold  the  property  was 

chaser  against  his  will ;  and  from  what  the  amount  paid  by  the  third  person  to 

period  does  he  elect  to  consider  the  de-  the  purchaser  at  the  execution  sale,  not 

fendant  as  a  purchaser  or  as  answera-  including  its  actual  value,  together  with 

ble  to  him  for  the  value  of  the  thing  any   special   damages    caused   by    the 

converted  ?    He  selects  the  date  of  the  wrongful  taking. 

conversion  as  the  epoch  of  the  defend-  1.  Kingsbury  t».  Smith,  13  N.  H.  109; 

anfs  responsibility,   and   claims   from  Devlin   v.  Pike,   5  Daly  (N.  Y.)  85; 

him  the  value  of  the  property  at  that  Mott  v,  Pettit,  i  N.  J.  L.,  298. 

period,  with  interest  to  the  time  of  tak-  2.  Badillo  v,  Tio,  7  La.  Ann.  487  ; 

ing  the  verdict."  Baker  v,  Wheeler,  8   Wend.  (N.  Y.) 

In  Cassin  v.  Marshall,  18  Cal.  689,  it  ^08;  '24    Am.   Dec.  66;   Kennedy  v. 

was  held  in  a  charge  to  the  jury  that,  Whitwell,  4  Pick.  (Mass.)  466;   Hep- 

**  In  estimating  the  value  of  property,  burn  v.  Sewell,  5  Har.  &  J.  (Md.)  211 ; 

you  will  take  as  the  basis  of  your  ver-  9  Am.  Dec.  512. 

diet  the  cash  value  of  the  articles  in  the  Retail  Price. — The  measure  of  dam- 

market  at  the  time  they  were  taken  out  a&;es  in  an  action  for  the  conversion 

of  the  possession  of  the  plaintiff  by  the  of  a   stock  of  liquors,  is   their  value 

defendant,"  was  not  error.  when  seized,  and  not  the  price  obtained 

A  purchaser  bought  champagne,  ly-  by  retailing  them  in  small  quantities, 

ing  at  a  wharf,  at  fourteen  shillings  per  Tucker  t;.  Hamlin,  60  Tex.  171.     See 

dozen,   and  re-sold   it    at  twenty-four  also  Miller  v.  Jannett,  63  Tex.  82. 

shillings  to  the  captain  of  a  ship  In  Block  v.  Coombs,  63  Tex.  419,  an 

about  to  leave  England,    The  wharf-  instruction  to  the  jury  that  they  should 

inger  refused  to  deliver  the  wine  and  the  find  as  actual  damages  a  sum  not  less 

plaintiff  was  unable  to  fulfil  his  contract,  than  that  for  which  the  goods  actually 

In  an  action  for  the  conversion,  it  was  sold,  was  held  erroneous, 

held  that  the  purchaser  was  entitled,  as  3.  Sturges  v.  Keith,  57  III.  451;   11 

damages,  to  the  price  at  which  he  had  Am.  Rep.  28;    First  Nat.  Bank  v, 

sold   the  champagne,    that  being  the  Strong,  28  111.   App.  525;    Northern 

real  value  of  the  goods  at  the  time  of  Transp.  Co.  v,  Sellick,  52  111.  249;  Gar- 

the  conversion.     France  v,  Gaudet,  L.  rard  v.  Dawson,  49  Ga.  434. 

R.,  6  Q^.  B.  199;  40  L.J.  Q.  B.  121.  So  where  a  common  carrier  refuses 

Where  a  shipmaster  sailed  away  to  deliver  goods  until  a  certain  sum  is 
with  a  cargo  of  salt  against  the  con-  paid  for  freight,  it  is  not  error  to  re- 
sent of  the  owner,  the  value  was  esti-  gard  this  time  of  refusal  as  the  date 
mated  at  the  time  of  the  sailing.  Falk  from  which  to  estimate  the  value. 
V.  Fletcher,  18  C.  B.  N.  S.  405  ;  114  E.  Northern  Transp.  Co.  r.  Sellick,  52 
C.  L.  404.  111.  249.    And  in  Hendricks  v,  Evans, 

Oonversion  by  Wrongful  Bxeontion  or  46  Mo.  App.  313,  where  the  defendant 

Att&climeiit. —  In  an  action  for  the  purchased  a  team  of  horses  from  the 

wrongful  attachment  of  personal  prop-  plaintiff's  bailee,  and  when  the  plain- 

erty    which  was  subsequentlv   sold,  it  tiff  demanded  the  same,  put  the  horses 

was  held  that  the  measure  of  damages  out  of  his  possession,  it  was  held  that 
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b.  Where  Estimated. — The  value  should  be  estimated  ac- 
cording to  the  market  value  at  the  place  of  conversion.*  But  the 
plaintiff,  in  estimating  the  value  of  the  property,  is  not  limited 
absolutely  to  the  value  at  the  precise  spot  of  the  conversion,*  for, 
where  there  is  no  market,  there  the  measure  of  damages  may  be 
determined  by  the  market  value  of  the  goods  at  some  convenient 
market,  less  the  cost  of  transportation  to  that  place.'  And  in 
the  case  of  goods  converted  at  an  intermediate  point,  when  in  a 
state  of  transportation,  it  is  held  tha^  the  value  at  the  place  of 
delivery  should  afford  the  measure  of  damages.* 

c.  How  Estimated — Evidence  of  Value. — The  price  at 

the  measure  of  damages  was  the  value  S.)  27,  in  an  action  of  trover  for  the 

at  the  time  of  the  demand,  although  conversion  of  a  whale  in  the  Okhotsk 

the  condition  of  the  horses  had   im-  Sea,  it  was  held   that  the  measure  of 

proved  since  the  purchase.  damages  was  the  value  of  the  whale  at 

1.  Hamer  v,  Hathaway,  33  Cal.  117;  the  time  of  the  conversion,  which  was 
Hisler  v.  Can*,  34  Cal.  045.  to  be  found  by  taking  the  value  of  the 

2.  Selkirk  v,  Cobb,  14  Gray  (Mass.)  oil  and  bone  at  New  Bedford,  which 
317;  Spicer  v.  Waters,  65  Barb.  (N.  was  the  ruling  market  of  the  country  at 
Y.)  227;  Brizsee  v,  Maybee,  21  Wend,  that  time,  and  the  home  port  of  both 
(N.  Y.)  144.  vessels,  less  the  expense  of  preparing  it, 

In  Selkirk  v.  Cobb,  13  Gray  (Mass.)  freight,  and  insurance,  with  interest  to 

317,  it  was  said:  '*The  rule  is  perfectly  be  added.    See  also  Bartlett  v,  Budd,  i 

well  established  that  in  actions  of  tort  Low.  (U.  S.)  223. 

for  the  conversion  of  personal  property',  In  Hodaon  v,  Goodale,  22  Oregon  ^ 

the  measure  of  damages  is  its  value  at  it  was  held  that  in  trover  for  logs,  con- 

the  time  of  the  conversion.    This  was  verted  in  a  river  some  distance  from  a 

so  stated  by  the  court  in  its  directions  market,  the  measure  of  damages  was  the 

to  the  jury,  which  were   therefore   in  value  at  the  nearest  convenient  market, 

that  particular  entirely  correct.    The  less  the  cost  of  moving  them, 

additional    qualification   asked   for   by  4.  See  Gillingham  v.  Dempsey,  12  S. 

the  defendant,  that  the  market  value  of  &  R.  (Pa.)  183;  Bailey  v,  Shaw,  24  N. 

the  property  at  the  place  where  it  was  H.  297;  55  Am.  Dec.  241 ;  The  Joshua 

converted  should  be  taken  into  consid-  Barker,  i  Abbott  Adm.  R.  218. 

eration,  was  properly  refused.    '  Place,*  So  in  Farwell  v.  Price,  30  Mo.  587, 

as  used  in  this  connection,  was  indefinite  where  goods  shipped  from  St.  Louis, 

and   uncertain.      If  adopted   it  might  consigned  to  a  party  in  Boston,  were 

have  misled  the  jury  by  its  being  sup-  converted  at  New  Orleans  by  the  for- 

posed  to  limit  them  in  ascertaining  the  warding  agent,  it  was  held   that  the 

value  of  the  property  to  inquirers  as  to  measure  of  damages  was  the  value  of 

sales  made  on  the  precise  spot  where  the  flour  at  the  place  of  destination, 

the  conversion  took  place  or  its  imme-  In  this  case  it  was  said  that,  "In  ac* 

diate  vicinity.     Within  such  a  circum-  tions  against  carriers  for  the  wrongful 

scribed  range  it  may  have  been  impos-  conversion    of   property    intrusted   to 

sible  to  find  that  the  property  had  there  them,  damages  have  been  usually  given 

acquired  any  marketable  value."  according  to  the  value  of  the  go<x]s  at 

8.  Hallett  v,  Novion,  14  Johns.  (N.  the  place  of  destination.     We  do  not 

Y.)  273.  see  how  the  forwarding  merchant  occu- 

In  Boylston  Ins.  Co.  v,  Davis,  70  N.  pies  any  better  position  in  respect  to 

Car.  485,  where  certain  iron  was  wrong-  this  than  the  carrier ;  he  is  an  agent  of 

fully  seized,  converted,  and  left  on  Core  the  consignor,  and  if  he  fails  to  dis' 

Beach,  it  was  held  that  the  measure  of  charge  his  dutj'  to  his  principals  and 

damages  might  be  the  price  of  the  iron  converts  the  goods  to  his  own  use,  the 

in  any  other  Atlantic  port  where  there  principal  or  the  party  standing  in  his 

was  a  market  for  it  at  the  time  of  the  place,  ought  to  be  recompensed  to  the 

conversion,  less  the  cost  of  getting  it  extent  of  his  injury,  having  reference  to 

there.  proximate   and   natural   results.''    See 

So  in  Burne  v.  Ashley,  i   Low.  (U.  Carriers  of  Goods,  vol.  2,  p.  905. 
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which  the  goods  have  been  disposed  of  at  public  sale  is  evidence 
of  the  market  value;*  And  evidence  as  to  the  price  at  which  the 
goods  sold  at  auction  is  properly  admissible  to  show  the  value.* 
In  general,  all  evidence  tending  to  show  the  actual  value  of  the 
property  at  the  time  and  place  of  the  conversion,  may  be  consid- 
ered in  estimating  the  measure  of  damages.*  Evidence  of  the 
value  of  the  goods  at  a  time  prior  or  subsequent  to  the  time  of 
conversion,  where  there  are  no  more  direct  means  of  reaching  the 

1.  See  Market  Value,  vol.  15,  p.  exact  value.  Hutchinson  v.  Pojer,  78 
467 ;  Parmenter  v,  Fitzpatrick,  135  N.  Mich.  337. 

Y.  190;  Beach  v,  Raritan,  etc.,  R.  Co.,        In  an   action  for  the  conversion  of 

37  N.  Y.  470.  certain  railroad  stock,  the  plaintiff  was 

In  Parmenter  v,  Fitzpatrick,  135  N.  allowed    to  give   evidence   tending  to 

Y.  190,  it  was  held  that  the  price  oh-  show  that  the  railroad  company  was 

tained  at  an  ficXMBX  bona  Jide  %9Xe  oi  the  about  to,  and   did  increase  the  stock, 

property,   fairly    conducted    and   not  and  that  the  owners  of  the  stock  were 

forced,  whether  at  an  auction  or  private  by  the  regulations  of  the  company  to 

sale,  was  competent  upon  the  question  have  certain  portions  pro  rata  of  the 

of  the  market  value.  new  stock  at  reduced  rates,  not  to  en- 

In  Steiner  v.  Tranum  (Ala.  1893),  ^3  *^^®  ^^^  plaintiff  to  recover  the  value 
So.  Rep.  365,  it  was  held  that  the  price  of  the  new  stock  as  special  damages, 
at  which  a  horse  sold  at  a  forced  pub-  but  as  being  a  circumstance  which 
lie  sale  at  a  market,  in  accordance  with  would  legitimately  bear  upon  the  ques- 
the  terms  described  by  the  other  par-  tions  of  ^e  value  of  the  property  con- 
ties,  with  which  a  plaintiff  had  no  verted.  Sturges  v,  Keith,  57  111.  451 ; 
connection,  was  no  legal  criterion  of  11  Am.  Rep.  28. 
value  as  against  the  plaintiff.  So  in  Merchant  v.  Jordan  (Supreme 

2.  Auction  Sales. — Hutchinson  v,  Ct.),3  N.  Y.  Supp.  468,  in  an  action  for 
Poyer,  78  Mich.  337 ;  Dyer  v.  Rosen-  the  recovery  of  receiver's  certificates, 
thai,  45  Mich.  590;  Davis  v.  Zimmer-  evidence  relating  to  a  contemplated  re- 
man, 40  Mich.  28 ;  Smith  v,  Mitchell,  organization  of  the  road  was  admitted 
12  Mich.  180;  Whitehouse  v,  Atkinson,  as  affecting  the  value  of  the  stock. 

3  C.  &  P.  344;  14  £.  C.  L.  339.  In    Simpson  v,   Cincinnati,  etc.,  R. 

Evidence  of  what  the  goods  sold  for  Co.,  81  Ga.  495,  it  was  held  that  the 

at  auction  should  be  received  for  the  value  of  four  bales  of  cotton  at  Rome, 

consideration  of  the  jury,  to  be  com-  Georgia^  could   not  be  inferred   from 

pared  with  the  other  evidence  of  value  the  value  of  six,  including  these  four,  at 

that  may  be  offered,   and   be  allowed  Cincinnati,  nor  from  the  value  of  the 

such  weight  as   the   circumstances  of  other  two  at  Rome,  as  it  did  not  appear 

the  sale  and  the  degree  of  competition  that  the  two  were  of  as  light  weight 

actually  exhibited  should  entitle  it  to.  and  quality  as  the  four  in  question. 
Campbell  v.  Wood  worth,  20  N.  Y.  500;         In  an  action  for  the  conversion  of  a 

Gill  V.  McNamee,  42   N.  Y.  46;  Hein-  large  number  of  watches,  testimony  as 

muller  v.  Abbott,  34  N.  Y.  Super.  Ct.  to  their  average    value  is   competent. 

228.  Illingworth    v,    Greenleaf,    11     Minn. 

3.  Waters  v,  Langdon,  16  Vt,  570 ;  235. 

Stillwell  V,  Farewell,  64  Vt.  286;  Mor-        Onstom-Hoiue  Valnatlon. — In    Caffe 

timer  v,  Marder,  93  Cal.  172.  v,  Bartrand,  i  How.  Cas.  (N.  Y.)  224, 

In  an  action  by  attaching  creditors,  it  was   held  that  where  foreign  goods 

it  was  proper  to  allow  one  who  ap-  had  been  passed  through  the  custom 

praised  the  goods  to  testify  as  to  their  house,   the   valuation   put  u^n   them 

value.     Dalton  v.  Stiles,  74  Mich.  726.  there  could  be  introduced  as  evidence. 

So,  in  an  action  for  the  value  of  a        Comparlton  with  Similar  Property. — 

stock  of  goods  seized  by  an  officer,  one  The  market  value  may  be  ascertained 

who  was  engaged  in  the  same  line  of  from  the  value  of  the  same  quantity  of 

business,  and  had  assisted  in  making  out  like   property.     Lawton  v.  Chase,  108 

the  inventory,  was  allowed  to  testify  as  Mass.  238. 

to  its  value,  although  he  said  that  he        BUI  of  Bale. — A  bill  of  sale  executed 

could  not  give  any  opinion  as  to  the  by  the  plaintiff  to  a  third  person  may 
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value,  may  be  considered.*  Expert  testimony  of  witnesses,  ac- 
quainted with  the  value  of  similar  property,  is  admissible,  although 
they  have  never  seen  the  property  in  question.* 

If  the  defendant  has,  by  his  act,  prevented  the  plaintiff  from 
ascertaining  the  true  value  of  the  goods  converted,  it  may  be  pre- 
sumed that  they  were  of  the  best  quality  and  highest  value.* 

Where  property  has  no  market  value,  the  actual  value  to  the 

be  given  in  evidence  bj  the  defendant,  berg,  43  Conn.  227 ;  Hart  v.  Ten  Ejck, 

Scott  v.  Burch,  6  Har.  &  J.  (Md.)  67.  2  Johns.  Ch.  (N.  Y.)  62. 

1.  Pitt  V,  Texas  Storaee  Co.   (Tex.  In  Armory  v,  Delamirie,  i  Str.  504; 

1892),  18  S.  W.  Rep.  465.  In  this  case  it  i  H.  L.  Cas.  151,  where  the  plaintiff 

was  held  that  evidence  of  the  value  of  found  a  jewel,  and  upon  presenting  it 

the  goods  when   left  for  storage,  was  to  a  goldsmith  to  know  what  it  was 

competent  to  prove  their  value  at  the  worth,  the  smith's  apprentice  removed 

time  they  were  converted,  three  years  the  stone  from  the  socket  and  refused 

afterwanl.  to  surrender  it,  it  was  held  that  the 

In  an  action  for  the  conversion  of  a  plaintiflf  might  prove  whata  jewel  of  the 

steam-engine    boiler,  evidence  of  the  finest  water  which  would  fit  the  socket 

value  of  the  property  a  year  after  the  from  which  the  stone  was   removed 

suit  was  brought  was  held  to  be  inad-  would  be  worth,  and  the  jury  was  in- 

missible,  in  the  absence  of  any  assur-  structed  that,  unless  the  defendant  pro- 

ance  that  there  was  no  more  direct  duced  the  jewel  and  showed  it  not  to 

method  of  ascertaining  its  value.   Yater  be  of  the  finest  water,  they  should  pre* 

V.  Mullen,  23  Ind.  562.  sume  everything  against  him  and  make 

9.  Beecher  v.  Denniston,   13    Gray  the  value  of  the  best  jewel  the  measure 

(Mass.)   354 ;   Lawton  v.  Chase,   icio  of  damages. 

Mass.  238.     See  also  Fitchburg  R.  Co.  In  Tea  v.  Gates,  10  Ind.  164,  where 

t;.  Freeman,  12  Gray  (Mass.)  401;  74  the  property  converted,  although  not 

Am.  Dec.  600 ;  Brady  v,  Brady,  8  Al-  shown  to  be  in  the  possession  of  the 

len  (Mass.)  loi ;  Cornell  v.  Dean,  105  defendant,  was  traced  to  him,  and  was 

Mass.  435 ;  Miller  v.  Smith,  112  Mass.  of  a  kind  that  would  not,  probably,  re- 

470;  Smith  V.  Hill,  22  Barb.  (N.  Y.)  main  very  long  in  his  possession,  yet  in 

656 ;  Brill  v,  Flagler,  23  Wend.  (N.  Y.)  takmg  it  he  could  have  ascertained  the 

354;  Carr  v.  Moore,  41  N.  H.  131.  precise  quantity;  having  failed  to  dose, 

In   Vandime  v,  Burpee,   13   Met.  it  was  held  that  the  instructions  to  the 

(Mass.)  288,  Durey,  J.,  said :  ^  It  seems  jury  that  they  should  solve  all  doubts 

to  us  that  ii  would  be  impracticable  to  in  relation  to  the  amount  and  vahie 

dispense  with  this  species  of  testimony,  against  the  defendant,  were  properlj 

in  many  actions  of  trover  for  personal  g^ven. 

property,  wl  ere  no  detailed  facts  could  So,  in  Kavanaugh  v„  Taylor,  2  lod. 

adequately  inform  the  jury  of  the  value  App.  502,  an  action  of  trover  for  the 

of  the  article.    The  opinion  of  the  wit-  conversion  of  a  carload  of  potatoes,  it 

ness  as  to  the  value  of  a  horse,  is  much  was  held  that  since  the  seller  had  00 

more  satisfactory  evidence  than  a  de-  opportunity  to   inspect    the    potatoes 

tailed  statement  of  the  size,  color,  age,  when  thev  were  converted  by  the  de- 

etc,  to  give  the  jury  requisite  informa-  fendant,  the  jury  was  justified  in  find- 

tion  to  enable  them  to  assess  damages  ing  from  him  the  highest  price  and  the 

for  the  conversion  of  such  a  horse."  largest  quantity  proved,  and  where  the 

8.  Presiunption  of  Valne. — Theprinci-  defendant  plead  that  the  potatoes  were 

pie  is  settled,  that  a  person  who  has  damaged  when  converted,  the  harden 

acquired  the  possession  of  goods,  and  rested  heavily  upon  him  to  prove  it 

has  put  it  out  of  the  power  of  the  owner  But  in  Clumes  v.  Pezzy,  i  Campb.  S. 

to  show  the  quality  and  value  of  the  where  the  only  evidence  respecting  the 

property  by  any  artifice  or  conceal-  property  was  thatof  the  plaintiff's  serv- 

ment,  may  be  held  liable  to  the  .value  ants,  who  declared  that  they  delivered 

of  the  best  quality  of  such  goods.  Bailey  certain  bottles  at  the  defendant's  house, 

V.  Shaw,  24  N.  H.  297;  55  Am.  Dec.  but  as   to  the   contents   thereof  they 

241 ;  Clark  v.  Miller,  4  Wend.  (N.  Y.)  were  ignorant,  Lord  Ellenborough  di- 

628;   Amory  v.   McGregor,  15  Johns,  reeled  the  jury  to  presume  that  the 

(N.  Y.)  24.    See  also  Harris  V.  Rosen-  bottles  were  filled  with  the  cheapest 
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owner,*  or  the  cost  of  replacing  it,*  may  afford  the  true  measure 
of  damages. 

4.  Valne  as  AfTeoted  by  Aooesdon  or  Act  of  Wrongdoer. — In  accord- 
ance with  the  general  rule,  as  to  the  measure  of  damages,  the 
plaintiff  is  not  entitled  to  an  increase  after  the  time  of  conversion.^ 

The  plaintiff  is  not  entitled  to  the  value  of  the  goods  at  the 
time  of  conversion,  where,  prior  to  that  time,  the  value  of  the 
goods  had  been  increased  by  the  defendant's  labor  ;^  and,  by  the 
weight  of  authority,  the  plaintiff  is  not  entitled  to  any  increase 
in  the  value  of  the  goods,  arising  by  the  act  of  the  defendant  sub- 
sequent  to   the    conversion,^   unless  the   defendant   has  acted 

liquor    in    which  the  plaintiff  dealt,  as  a  mere  book,  but  what  it  was  worth 

And  in  Beecher  v,  Dennistoii.  13  Gray  to  the  plaintiff  irrespective  of  its  value. 

(Mass.)  354,  where  the  defendant  con-  2.  Sticknejr  v,  Allen,  10  Gray  (Mass.) 

cealed  the  chattel  until  a  late  stage  of  35a. 

the  trial,  the  instructions  to  the  jury  8.  In  Arkansas   Valley,  etc.,  Co.  v. 

vrere  that  the  plaintiff  ought  not  to  be  Mann,  130   U.  S.  69,  in  an   action  of 

prejudiced  by  an  intentional  withold-  trover  for  the  recovery  of  cattle,  it  was 

ing  of  the  chattel,  calculated  and  in-  held  that  the  plaintiff  was  entitled  to 

tended  to  prevent  him  from  showing  the  value  of  the  animals  up  to  the  time 

its  actual   value  as    the    measure    of  of  the  demand,  but  not  to  the  commence- 

damages,  and  that  they  ought  to  g^ve  ment  of  the  suit.    See  also  Scott  v.  Mc- 

the  full  value^no  more  or  no  less,  with  Alpin,  6  U.  C.  C.  P.  302,  where  it  was 

no  ground  of  exception.  held  that  the  plaintiff  was  not  entitled 

1.  Heald  v.  McGowan  (C.P1.)»  5  N.  to  the  animals  bred  from  the  mares  sub- 

Y.   Supp.  450;    Suydam  v,  Jenkins,  3  sequent  to  the  conversion. 

Sandf  (N.  Y.)  614;  Stickney  v,  Allen,  In  Lee  v.  Mathews,  10  Ala.  682;  44 

10  Gray  (Mass.)  352.  Am.  Dec.  498,  it  was  held  that  an  agent 

In  Heald  v,  McGowan  (C.  PI.),  5  N.  purchasing  female  slaves,  who  was  ig- 

Y.  Supp.  450,  where  an  action  was  to  re-  norant  at  the  time  that  the  title  was  not 

cover  certain  electrotype  plates,  it  was  in  the  vendor,  was  not  liable  for  the 

held  that  in  estimating  their  value  at  value  of  children  of  the  female,  born 

the  time  of  the  conversion,  the  cost  of  after  delivering  to  his  principal, 

replacing  them,  and  the  fact  that  they  4.  Wooden  Ware  Co.  v,  U.  S.,  106 

had  a  use  which  was  valuable  for  the  U.   S.  432;    Winchester  v,  Craig,  33 

plaintiff,  and  that  they  could  be  used  in  Mich.  205;  Hinman  v,  Heyderstadt,  32 

reprinting  the  work  for  which    they  Minn.  250.     See  Hyde  v.  Cookson,  21 

were   made   if  another  edition  should  Barb.  (N.  Y.)  106. 

be  demanded,  were  relevant  and  ma-  6.  Green  v.  Farmer,  4  Burr.  2223;  Reid 

terial    facts,    there  being    no    market  v.  Fairbanks,  13  C.  B.  692;  76  E.  C. 

value   for  the    conversion.      See  also  L.  692;  Beede  v.  Lamprey,  64  N.  H. 

Lovell  V,  Shea  (Super.  Ct.)i  18  N.  Y.  513;  10  Am.  St  Rep.  426;  Saunders  v, 

Siipp.  193.  Clark,  106  Mass.  331;  Tuttle  v.  White, 

In  an  action  against  a  railroad  for  the  46  Mich.  487 ;  41  Am.  Rep.  175;  Aborn 
loss  of  a  case  containing  a  portrait  of  v.  Mason,  14  Bjatchf.  (U.  S.)  405;  Hyde 
the  plaintiff's  father,  the  measure  of  v.  Cookson,  21  Barb.  (N.  Y.)  92. 
damages  was  the  actual  value  of  the  So,  in  an  action  of  trover  for  the  con- 
portrait  to  the  plaintiff,  and  not  the  version  of  an  unfinished  vessel  which 
market  value;  and  evidence  that  the  the  defendant,  subsequent  to  the  con- 
plaintiff  had  no  other  portrait  of  his  version,  completed,  the  measure  of  dam - 
father  was  admissible.  Green  v.  Bos-  ages  was  the  value  at  the  time  of  the 
ton,  etc.,  R.  Co.,  128  Mass.  221;  35  Am.  conversion,  and  not  the  enhanced  value 
Rep.  370.  at  the  time  of  its  completion.     Reid  v. 

In  Doyle  v.  Eccles,  17  U.  C.  C.  P.  Fairbanks,  13  C.  B.  692;  76  E.  C.  L.692. 

644,  in  an  action  for  the  conversion  of  In  Aborn  z'.  Mason,  14  Blatchf.  (U. 

a  solicitor's  docket  and  papers  showing  S.)  405,  where  a  quantity  of  wool  and 

entries  of  evidence  of  certain  bills  and  yarn  were  delivered  to  the  manufac- 

costs,  it  was  held  that  the  measure  of  turer  to  be  made  into  cloth,  and  while 

damages  was  not  the  value  of  the  book  in   the    process  of   manufacture  were 
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maliciously  or  in  bad  faith.^  Where  goods  are  taken  at  one  place 
and  transported  by  the  defendant  to  another,  thereby  increasing 
their  value,  it  is  held  that  the  expense  of  transportation  should 
be  allowed  the  defendant.* 

Although  there  is  considerable  conflict  upon  the  question,  it  may 
be  said  that  according  to  ^he  weight  of  authority,  both  in  England^ 

attached,  and  while  under  attachment  that,  "  When  a  manufacturer  receives 

the  unfinished  goods  were  completed,  goods  for  the  purpose  of  being  wrought 

the  measure  of  damages  in  trover  for  in  the  course  of  his  trade,  the  contract 

the   wrongful  attachment  was  held  to  is  entire,  and  without  a  stipulation  to 

be  the  value  of  the  unfinished  goods  at  the  contrary,  he  has  no  right  to  demand 

the  time  of  the  conversion,  that  is,  the  payment  until  the  work   is  complete, 

value  of  the  goods  in  their  manufac-  and  fortiori^  he  has  no  right  to  carve 

tured  state  less  the  expense  of  manu-  out  payment  for  himself  without  con- 

facturing.  suiting  his  bailor.     A  miller  is  entitled 

In  Dresser  Mfg.  Co.  v,  Waterston,  3  to  take  toll  from  your  grist  on  grinding, 

Met.  (Mass.)  9,  where  cloths  were  sent  but  if  he  chooses  to  grind  only  a  part 

to  a  printing  company  and  were  subse-  and  then  sell  the  whole,  he  is  not  en- 

quently  Converted  by  them,  it  was  held  titled   to  toll   for  what  he  actually 

that  the  plaintiff  could  recover  in  dam-  grinds." 

ages  only  the  value  of  the  goods  at  the  1.  Baker  v.  Wheeler,  8  Wend.  (N. 

time  they  were  delivered,  and  not  their  Y.)  505 ;  25   Am.  Dec.   66;  Brown  r. 

value  after  they  were  printed.  Sax,   7   Cow.   (N.  Y.)   95;    Aboro  r. 

Oo-Ownera — Goods Manofacttired  Upon  Mason,  14  Blatchf.  (U.  S.)  405.    Bat 

Sliaret. —  Where  one    party   furnishes  see  Carroll  v.  More,  30  Wis.  576. 

raw  material  to  another  to  be  manufac-  In  Silsbury  v,  McCoon,  3  N.  Y.  381; 

tured  upon  shares,  thev  become  co-ten-  53   Am.  Dec.  307,  which  was  trover 

ants,  and  if  the  manufacturer  converts  for  the  conversion  of  an  amount  of 

the  finished  article  to  his  use,  the  co-  corn   into   whisky,  it  was    held  that 

tenant  may  recover   full  damages  for  the  animus  with  which  the  corn  was 

his   share.     Rightmyer  v,   Raymond,  converted  was  an  important  element 

12  Wend.  (N.  Y.)  51.  in  the  measure  of  damages;  although 

But,  where  goods  are  delivered  to  a  in  the  same  case  in  the  lower  court,  as 

manufacturer  to  be   put  in  a  market-  reported  in  6  Hill  (N.  Y.)  425,  and  4 

able  state  upon  contract  that  they  shall  Denio  (N.  Y.)  332,  the  idea  that  the 

be  delivered  after  deducting  all  expen-  rights  of  the  party  depended  on  the 

ses  of  manufacturing,  with  commissions,  motive  or  intention,  was  repudiated, 

it  was  held  that,  in  an  action  of  trover  2.  Omaha,  etc.,  R.  Co.  v.  Tabor,  13 

against  one  claiming  the  property  under  Colo.  41 ;  Hill  v.  Canfield,56  Pa.  St. 454; 

an  assignment  from  the  manufacturer,  Weymouth  v,  Chicago,  etc.,  R.  Co.,  17 

the  measure  of  damages  is  the  plaintiff's  Wis.  550;   84  Am.  Dec.  763.    See  also 

interest  in  the  raw  material,  and  not  Herd ic  v.  Young,  55  Pa.  St.  176;  Saun- 

the    enhanced   value   when    manufac-  ders  v,  Clark,  106  Mass.  331 ;   Ward  v, 

tured.     Hj'de  v.  Cookson,  21  Barb.  (N.  Carson  River   Wood  Co.,  13  Nev.  62. 

Y.)  92.  In  Tilden  v.  Johnson,  52  Vt.  628;  36 

But  in  Pierce  v.  Schenck,  3  Hill  (N.  Am.  Rep.  769,  in  an  action  of  trover 
Y.)  28,  where  logs  were  delivered  to  for  a  quantity  of  logs,  the  measure  of 
a  miller  to  be  sawed,  who,  after  saw-  damages  was  the  value  of  the  logs 
ing  a  part  of  them  into  boards  within  when  taken,  and  not  at  the  mill  where 
the  time,  failed  to  perform  as  to  the  they  were  taken  to  be  sawed, 
rest  and  converted  both  the  boards  and  8.  Wood  v.  Morewood,  3  Qj^B.  440; 
logs  to  his  own  use,  it  was  held  that  43  E.  C.  L.  810;  Tegon  v.  Vivian,  L. 
the  bailor  might  maintain  trover  and  R.,  6  Ch.  742;  Hilton  f.  Woods,  L.  R.* 
recover  for  the  whole  without  any  dec-  4  Eq.  432;  In  re  United  Colliery  Co., 
laration  on  account  of  what  had'  been  L.  R.,  15  Eq.  46;  Livingston  v.  Raw- 
actually  sawed.  In  this  case,  however,  yards  Coal  Co^  42  L.  T.  N.  S.  334. 
two  judges  held  that  the  point  as  to  iJie  Formerly,  the  technical  rule  pre- 
right  of  the  plaintiff  to  recover  for  the  vailed  in  the  English  court,  which  was, 
full  value  of  the  logs  sawed,  was  not  that  when  a  part  of  the  realty  is  sev- 
made  at    the  trial.      Cowen,  J.,  said  ered   from  the    whole  and  converted 
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and  the  United  States}  is,  that  the  measure  of  damages  for  the 

into  a  chattel,  then,  instantly  on  its  be-  time  detected,  the  court  of  equity  in 
coming  a  chattel,  it  becomes  the  prop-  this  country  will  struggle,  or  I  would 
erty  of  the  person  who  had  been  the  rather  saj'  will  assert  its  authority, 
owner  of  the  fee  in  the  land ;  and  that  to  punish  fraud  by  fixing  the  person 
In  estimating  the  damages  against  the  with  the  value  of  the  whole  of  the  prop- 
wrongdoer,  the  owners  of  the  fee  should  erty  which  he  has  so  furtively  taken, 
be  paid  the  value  of  the  chattel  at  the  and,  making  him  no  allowance  with  re- 
time when  it  was  converted.  See  Mar-  spect  of  what  he  has  so  done  as  would 
tin  V,  Porter,  c  M.  &  W.  352,  and  Mor-  have  been  justly  made  to  him  if  the 

fan  V,  Powell,  3  Q^  B.  278;  43  E.  C.  parties  had  been  working  by  agreement. 
«.  734.  This  rule,  however,  has  been  .  .  .  But  when  once  we  arrive  at  the 
qualified,  as  stated  in  the  text.  Wood  fact  that  an  inadvertence  has  been  the 
V,  Morewood,  32  B.  440;  43  E.  C.  L.  cause  of  the  misfortune,  then  the  sim- 
810  ;■  Livingston  v.Rawyards  Coal  Co.,  plest  course  is  to  make  every  just  al- 
L.  R.,  5  App.  Cas.  25;  Templemore  v.  lowance  for  outlay  on  the  part  of  the 
Moore,  15  Ir.  C.  L.  Rep.  14.  person  who  has  so  acquired  the  prop- 
Chancery,  after  some  hesitation,  erty,  and  to  give  back  to  the  owner,  so 
adopted  the  common-law  rule.  In  far  as  is  possible  under  the  circumstances 
Llynoi  Coal,  etc.,  Co.  v,  Brogden,  L.  R.,  of  the  case,  the  full  value  of  that  which 
IX  Eq.  i88,and  Hilton  V.  Woods,  L.  R.,  cannot  be  restored  to  him  in  specie." 
4  Eq.  432,  the  principle  was  recognized  In  this  case  the  plaintiff  was  the  owner 
that  where  the  plaintiff  and  defendant  of  a  small  feu  of  about  an  acre  and  a 
were  adjoining  mine  owners,  and  the  half  in  extent.  The  surface  of  the 
defendant  crossed  his  boundary  and  ground  was  occupied  by  miners*  cot- 
took  coal  from  his  neighbor's  mines,  the  tages,  and  underneath  was  coal.  When 
value  was  to  be  measured  by  the  selling  the  plaintiff  purchased  the  feu,  he  was 
price  of  the  coal  at  the  pit^s  mouth,  under  the  ihipression  that  all  the  min- 
with  just  allowance  for  the  cost  of  erals  under  the  feu,  as  under  all  the 
raising,  but  not  for  getting  or  severing,  ground  surrounding  it,  had  been  re- 
These  cases  were  overruled  in  Jegon  served  to  the  superior ;  but  that  was  a 
V,  Vivian,  L.  R.,  6  Ch.  742,  where  Lord  mistake,  for  in  the  deed  granting  the 
Hatherly  remarked :  '*  It  strikes  me  as  feu  there  was  no  reservation  of  coal. 
a  strong  measure  to  give  a  man,  instead  The  superior  granted  the  whole  prop- 
of  the  value  of  his  coal,  the  great  ad-  erty  in  the  coals  in  all  the  surrounding 
vantage  of  having  it  worked  without  land  to  R.  and  C.  They,  under  the 
any  expense  for  getting  and  hewing,  impression  that  they  had  the  whole  of 
Suppose  the  issue  worked  out,  then  the  coal,  including  the  coal  under  the 
what  he  has  lost  is  the  coal,  but  this  acre  and  a  half,  worked  out  and  dis- 
nile  would  give  him  besides  all  the  cost  posed  of  the  coal  under  the  plaintiff's 
of  getting  and  hewing.  It  seems  a  acre  and  a  half,  and  in  doing  so  dam- 
rough  and  ready  mode  of  doing  justice,  aged  the  surface.  The  plaintiff  could 
though  the  remark  that  a  willful  tres-  not  have  worked  the  coal  to  a  profit 
passer  ought  to  be  punished  is  worthy  himself;  there  was  no  person  to  whom 
of  observation;  and  further,  as  was  said  he  could  dispose  of  it  but  to  R.  and  C. ; 
by  one  of  the  judges,  when  3'ou  de-  and  the  element  of  willful  trespass  and 
prive  a  man  of  his  property  in  this  way,  of  special  and  exceptional  need  of  sup- 
you  deprive  him  of  the  management  port  to  the  surface  were  absent.  In  a 
and  control  of  his  own  property  and  he  claim  by  the  plaintiff  for  the  value  of 
might  have  made  a  better  bargain.  All  the  coal  taken  underneath  the  feu,  it 
that,  however,  is  of  course  speculative,  was  held  by  the  House  of  Lords  that 
and  it  seems  to  me  the  judges  have  the  measure  of  damages  was  the  value 
founded  their  decision  upon  the  ground  of  the  coal  to  the  plaintiff  at  the  time  it 
of  willful  trespass.  .  .  .  ''  was  taken,  and  that  the  best  evidence 
In  Livingston  v,  Rawvards  Coal  Co.,  under  the  peculiar  circumstances  of  the 
L.  R.,  5  App.  Cas.  25,  the  rule  is  well  case  of  that  value,  was  the  royalty  paid 
stated  by  Lord  .  Hatherly.  He  said:  by  R.  and  C.  for  the  surrounding  coal 
"  There  is  no  doubt  that  if  a  man  fur-  field. 

lively  and  in  bad  faith  robs  his  neigh-  1.  Isle  Royale  Min.  Co.  f .  Hertin,  37 

bor  of  his  property,  and,  because  it  is  Mich.  332;    Ross  v.   Scott,   15  Lea 

underground  is  probably  not  for  some  (Tenn.)   479;   Ensley  v,   Nashville,  2 
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conversion  of  severed  portions  of  realty,  where  the  wrongful 
act  has  been  through  ignorance,  and  not  willful,  as  where  there 
has  been  an  honest  dispute  as  to  title,  is  the  value  at  the  time  of 
the  wrongful  act,  that  is,  at  the  same  rate  as  if  the  property 
taken  had  been  purchased  in  situ  by  the  defendant  at  a  fair  mar- 
ket value  of  the  district.     But  where  the  wrongdoer  has  acted 

willfully  or  in  bad  faith,  he  will  not  be  allowed  me  benefit  of  his 
labor  or  e:Kpense.* 

Baxt.    (Tenn.)   144;   Silsburj  v,   Mc-  Silsbury  v.  McCoon,  3  N.  Y.  379;  53 

Coon,  3  N.  Y.  379;  53  Am.  Dec.  307 ;  Am.  Dec.  307,  overruling  6  rfill  (N. 

Forsyth  v.  Wells,  41   Pa.  St.   291 ;  80  Y.)  425;  41  Am.  Dec.  753;  4  Den.  (N. 

Am.  Dec.  617;  Beede  v.  Lamprey,  64  Y.)  33a;  Alta  Min.,  etc.,  Co.  t^.  Benson, 

N.  H.  513;  10  Am.  St.  Rep.  426;  Swift  Min.,  etc.,  Co.  (Arizona,  1888),  16  Pac 

V,  Bamum,  23  Conn.  523.  Rep.  565;  Baker  v.  Wheeler,  8  Wend. 

In  Waters  v.  Stevenson,  i3Nev.  157;  (N.  Y.)  505;  24  Am.  Dec.  6iS;  Tilden 

29  Am.  Dec.  293,  the  court,  after  a  care-  t;.  Johnson,  52  Vt.  628;  36  Am.  Rep. 

ful  review  of  the  principal  cases,  said:  769;  Wooden- Ware  Co.  v,  U.  S.,  106 

**  A  careful  examination  of  the  author-  U.  S.  432. 

ities  has  convinced  us  that  there  is  a  In  my  v,  U.  S.,  4  Dill.  (U.  8.)  464, 

growing  inclination  among  all  courts,  followingdecisions  of  the  supreme  court 

where  it  can  he  done,  to  apply  a  just  of  Minnesota^  it  was  held  that  where 

and  safe  rule  in  actions  for  damages,  timber  was  cut  upon  public  lands,  will- 

whether    ex  contractu    or    ex  delicto^  fully,  fraudulently,  or  negligently,  and 

and  that  is,  to  give  the  injured  party  as  without  authority   made  into  sawlogi, 

near    compensation   as   the   imperfec-  the  government  might  sue  in   trover 

ttons  of  human  tribunals  will  permit,  for  the  value  and  recover  without  a  de- 

That  is  the  whole  idea  of  the  law,  and  it  duction  arising  from  laborof  the  wrong- 

is  the  duty  of  the   courts   to  come  as  doer.     Dillon,  J.,  said:  **  Where  timber 

near  it  as  possible  in  practice;  and,  al-  has  been  cut  into  logs  on  public  lands 

though   the    courts  differ    as   to   the  by  a  person  who  knows  the  lands  be- 

method  of  ascertaining  the  actual  loss,  long  to  the  government,  or  who  on  no 

still  there  is  a  refreshing  unanimity  of  reasonable  grounds  believes  that  it  be* 

opinion   that  such  loss,  only  when  as-  longs   to   him,  or  by  someone  under 

certained,  ought  to  be  compensated,  in  whom   he   claims,  and   such   logs  are 

the  absence  of  fraud,  malice,  or  culpa-  by  him  hauled  to  the  watercourse  and 

ble  negligence."  rafted,  and  taken  to  a  distant  boom,  by 

In  Ross  V.  Scott,  15  Lea  (Tenn.)  means  of  which  labor  of  the  wrongdoer 
479,  where  the  defendant,  in  good  faith  their  value  is  much  enhanced  beyond 
and  an  honest  belief  of  title,  mined  coal  their  value  when  first  severed  from  the 
on  land  only  valuable  for  coal,  and  cut  freehold,  the  government  may  replevy 
timber  for  the  purpose  of  erecting  such  logs  in  the  boom,  or  may  maintain 
houses  on  the  land,  and  making  props  .an  action  in  the  nature  of  trover  for 
for  the  mine,  he  was  held  liable  for  the  their  value ;  and,  in  either  case,  may 
value  of  the  coal  in  situ^  and  for  the  recover  without  deduction  for  the  en- 
timber  as  trees.  hanced  value  which  may   have  been 

1.  Riddle  v.  Driver,  12  Ala.  590;  Bald-  given  the  logs  after  severance  from  the 

win  V,  Porter,  12  Conn.  484;  Cheenev  freehold  by  the  labor  of  the  wrongdoer. 

V,  Nebraska,  etc.,  Stone  Co.,  41  Fed.  In  such  case,  the  government  is  not 

Rep.  740 ;  Winchester  t/.  C  r  a  i  g,   33  confined  to  what  is  called  '  stumpage ' 

Mich.  205;  Symes  v.  Oliver,  13  Mich,  value,  but  may  recover  the  value  of  the 

9;  Ripley  v.  Davis,  15   Mich.  75;  90  logs  in  the  boom."    See  also  Schulen- 

Am.   Dec.   262;    Heard    v.   Tames,  49  burgh  t\  Harriman,  2  Dill.  (U.  S.)  398. 

Miss.  236 ;  Gray  v,  Parker,  38  Mo.  160;  Oonvenlon  by  Oo-Tenant.  —  It  being 

Parker  v,  Wa^xross,   etc.,  R.  Co.,  81  by  statute  unlawful  for  the  owner  of  an 

Ga.  396;  Ellis  V,  Wire,  33  Ind.  127;  5  undivided  interest  in  timber  to  cut  down 

Am.  Rep.  189;  Eastman   v.  Harris,  4  or  remove   trees  from  the   land  with- 

La.  Ann.  193 ;  Lake  Shore,  etc.,  R.  Co.  out  having  first  obtained  the  consent 

v»  Hutchins,  32  Ohio  St.  584;  Bennett  of  his  co-tenants,  in  an  action  of  trover 

t'.  Thompson,  13  Ired.  (N.  Car.)  146;  against  the  vendee  of  such  a  co-tenaot 
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So,  the  measure  of  damages  for  logs  cut  has  been  held  to  be 

the  value  of  the  timber  standing  -}  and  for  coal  or  ore  mined,  the 
value  in  placed    But  in  some  cases  the  technical  rule  prevails 

by  a  non-consenting  part-owner,  it  was  So  in  Stockbridge  Iron  Co.  v.  Cone 

held  that  the  plaintiff  was  entitled  to  Iron  Works,  102  Mass.  86,  it  was  held 

recover  the  value  of  his  interest  in  the  that  the  plaintiff  was  entitled  to  recover 

lumber  at  the  date  of  the  conversion,  the  value  of  the  ore,  to  be  estimated  as 

with  no  allowance  for  the  expanse  or  it  lay  in  the  bed,  and  not  as  it  was 

labor  of  the  trespassing  vendor.     Duff  after  defendant  had  increased  its  value 

V.  Bindley,  16  Fed.  Rep.  178.  by  removing  it. 

1.  Morrison  v.  Robinson,  31  Pa.  St.  In  ForsySi  v.  Wells,  41   Pa.  St.  291, 

458;  Hoxsie  V,  Empire  Lumber  Co.,  41  where  parties  were  owners  of  adjoining 

Minn.  548;  Whitney  v,  Huntington,  37  tracts  of  coal  lands,  and  the  defendant 

Minn.  197;  Hinman  v.  Heyderstadt,  32  opened  a  mine  upon  his  own  land,  and 

Minn.  250;  Heard  v,  James,  49   Miss,  the  plaintiff  claimed  that  the  defendant 

236;    Winchester  v,  Craig,  33  Mich,  had  dug  coal  over  the  dividing  line,  it 

205;  Aj^ers  V,  Hubbard,  57  Mich.  322;  was  plain  that  the  measure  of  damages 

58  Am.  Rep.  361;  Ayers  v,  Hubbard,  was  the  value  of  the  coal  when  dug  on 

71  Mich.  594.  the  bank,  or  what  was  called  **  knocked 

In  Herdic  v.  Young,  55  Pa.  St.  176,  down."  It  was  held  that  the  measure  of 

which  was  an  action  of  replevin  of  logs  damages  was  the  value  of  the  coal  when 

•cut  by  the  defendant  by  mistake  on  the  in  place.     Lowrie,  C.  J.,  said:   "  Where 

plaintififs  land, the  court  said :  "Our  nat-  there  is  no  wrongful  purpose  or  wrong- 

ural  sense  ofjustice  furnishes  the  ground  ful  negligence  by  the  defendant,  com- 

and  measure  of  compensation  for  inju-  pensation  fortheinjurj'  done  is  thepur- 

ries  done  by  one  man  to  the  property  pose  of  all  remedies,  and  so  long  as  we 

of  another,  from   the  man's  adequate  bear  this  in  mind  we  shall  have  but  little 

remedy  to  obtain  it.     Upon  the  princi*  difficulty  in  managing  the  forms  of  action 

pie  of  analogy,  it  is  unjust  to  give  to  the  so  as  to  secure  a  fair  result;  but  if  the 

plaintiff  the  advantage  of  the  labor  and  defendant  was  guilty  of  no  intentional 

•expense  of  the  defendant's  cutting  and  wrong,  he  ought  not  to  have  been 

hauling  the  logs  and  driving  them  to  charged  for  the  value  of  the  coal  af^er 

the  boom.    In  a  case  of  inadvertent  he  had  been  at  the  expense  of  mining 

trespass,  one    done  in   bona  fide  but  it,  but  only  its  value  in  place,  with  such 

mistaken  belief  of  right,  the  true  stand-  other  damage  to  the  land  as  its  mining 

ard  of  damages  would  generally  be  the  may  have  caused." 

value  of  the  logs  at  the  boom    (the  In  Re  United  Merthyr,  etc.,  Co.,  L. 

place  of  replevin),  less  the  cost  of  cut-  R.,  15   Eq.  46,  where  coal  had   been 

ting,  hauling  and  driving  to  the  boom."  wrongfully  taken  by  working  into  the 

9.  Waters  v,  Stevenson,  13  Nev.  157;  mine  of  an  adjoining  owner,  the  tres- 

29  Am.  Dec.  293;  Forsyth  v.  ^ells,  41  passer  was  treated  as  a  purchaser  at  the 

Pa.  St.  291;  80  Am.  Dec.  617;  Lykens  pit's  mouth,  and  required  to  pay  the 

Valley,  etc.,  Co.  v.  Dock,  62  Pa.  St.  market  value  of  the  coal  there,  less  the 

232;  Ege  t/.  Kille,  84  Pa.  St  333;  Kier  actual    disbursement  of  severing  and 

V.  Peterson,  41  Pa.  St.  257;  Wood   t>.  driving    to  bank,  so  as  to  place   the 

Morewood,  3  C^  B.  440;  43  E.  C.  L.  owner  in  the  same  position  as  if  he, 

^10.    See  also    Austin  v.    Huntsville,  himself,  severed  and  raised  the  coal. 

«tc.,  Min.  Co.,  72  Mo.  535;  37  Am.  Rep.  In  Missouri,it  was  held  that  the  prop- 

446;  Chamberlain  v.  C  o  1 1  i  n  s  o  n,  45  er  measure  of  damages  for  wrongfully 

Iowa  429;  Coal  Creek,  etc.,  Mfg.  Co.  entering  the  land  and  taking  away  soil, 

^.  Moses,  15  Lea  (Tenn.)  300;  54  Am.  was  the  value  of  the   land  removed. 

Rep.  415.  Mueller  v,  St.  Louis,  etc.,  R.  Co.,  31 

In  U.  S.  V,  Magoon,  3  McLean  (U.  Mo.  262. 
S.)  171,  the  jury  was  instructed,  '*that  In  Wisconsin,  the  rule  was  that  the 
the  value  of  the  ore  after  its  separation  measure  of  damages  in  an  action  to  re- 
from  the  mine  was  not  the  measure  of  cover  damages  for  the  cutting  and 
•damages,  and  the  digging  and  carrying  carrying  away  of  timber,  was  not  the 
away  by  the  same  person  was  presumed  value  of  such  timber  at  the  place  where 
to  be  a  continuous  act,  and  the  ore  re-  the  same  was  at  the  time  of  the  corn- 
moved  must  be  considered  an  aggrava-  mencement  of  the  action,  or  its  value  as 
tion  of  the  trespass  upon  the  soil."  enhanced  by  the  labor  of  the  trespasser 

26  C.  of  L.— 53  888 


Meuure  of  DunagM.  TRO  VER.       YaliM  u  Aftetod  by 

and  the  value  taken  is  that  of  the  property  immediately  after 
severance,  when  it  becomes  chattel  property.* 

or  other,  at  the  time  of  the  wrongful  ful  trespasser  and  was  not  allowed  corn- 
conversion,  but  its  value  upon  the  pensation  for  his  labor, 
lands  at  the  time  and  place  where  the  In  Thompson  v.  Moiles,  46  Mich.  42, 
same  was  cut.  See  Tuttle  v.  Wilson,  which  was  an  action  of  trespass  qmare 
52  Wis.  643;  Single  v,  Schneider,  30  c/atf^tfrnyV^^^'/,  where  a  person  cut  tim- 
Wis.  570 ;  Hungerford  v.  Red  ford,  29  ber  in  good  faith,  it  was  held  that  the 
Wis.  345 ;  but  at  present,  by  Wisconsin  measure  of  damages  was  the  difference 
Rev.  Stat.,  §  462,  it  is  provided  that  the  between  the  value  of  the  land  with  the 
measure  of  damages  is  to  be  the  high-  timber  standing,  and  its  value  with  the 
est  market  value  of  such  logs,  timber,  timber  removed. 

or  lumber,  in  whatsoever  place,  shape,  In  the  recent  case  of  Ajres  v.  Rub- 
or condition  the  same  shall  be  at  any  bard,  71  Mich.  594,  it  was  held  that  in 
time  before  the  trial  while  in  the  pos-  trover  to  recover  the  value  of  timber 
session  of  the  trespasser,  or  any  pur-  cut  on  the  plaintiff's  land,  if  it  appears 
chaser  from  him  with  notice.  This  that  the  trespass  was  neither  willful  nor 
provision  does  not  applv  to  innocent  negligent,  the  measure  of  damages  is 
purchasers.  Wright  v.  Wooden- Ware  the  value  of  the  timber  on  the  land. 
Co.,  50  Wis.  167.  See  also  Ayres  v.  Hubbard,  57  Mich. 

In  Michigan^  there  is  an  apparent  322 ;  58  Am.  Rep.  361. 
conflict  in  the  cases  relating  to  the  true  But  in  Gates  v.  Rifle  Boom  Co.,  70 
measure  of  damages,  in  an  action  of  Mich.  309,  it  was  said  that  the  tres- 
trover  for  the  conversion  of  timber.  In  passer,  nowever  innocent,  cannot  main- 
Grant  V,  Smith,  26  Mich.  201 ,  which  tain  an  action  of  trover  to  recover  his 
was  an  action  against  one  claiming  un-  labor  and  expense  from  one  whose  tim- 
der  a  tax  title,  who  wrongrfully  cut  ber  he  has  wrongfully  cut.  It  was  so 
timber  on  the  lands  of  the  plaintiff  and  held  where  cord  wood  was  cut  on  the 
removed  the  logs  to  the  mill  for  man-  lands  of  another,  was  hauled  to  a  land- 
ufacture,  the  measure  of  damages  was  ing  and  piled  up,  and  was  then  seized 
said  to  be  the  value  of  the  logs  at  the  and  sold  by  the  owner  of  the  land.  See 
mill  into  which  the  defendant  removed  Wetherbee  v.  Green,  22  Mich.  311. 
them,  no  allowance  being  made  for  his  1.  Omaha,  etc.,  Smelting,  etc.,  Co.  v. 
labor  or  expense.  In  this  case,  evidence  Tabor,  13  Colo.  41;  Moody  v.  Whit- 
that  the  defendant  purchased  the  lands  ney,  38  Me.  17^;  Beede  v.  Lamprey,  64 
of  one  who  claimed  to  have  a  tax  title  N.  H.  510;  10  Am.  St.  Rep.  426;  Skin- 
to  show  good  fa  i  th,  was  held  to  be  ner  v,  Pinney,i9  Fla.42;  45  Am.  Rep.  i; 
irrelevant.  See  also  Foote  v.  Merrill,  54  N.  H.  490; 

In  Winchester  v,  Craig,  33  Mich.  205,  20  Am.  Rep.  151 ;  Bennett  v.  Thompson, 

in  an  action  of  trover  for  the  conversion  13  Ired.  (N.  Car.)  146.    In  Smith  t>. 

of  timber  cut  by  the  defendant  on  the  Gonder,   i2  Ga.   353,  in  an  action  of 

plaintiff 's  land  by  mistake,  Marston,  }.,  trespass,  it  was  said  that  the  measure  of 

with  reference  to  the  above  case,  said :  damages  was  at  least  the  value  of  the 

**  This  deed  having  been  rejected,  there  trees  as  they  lay  felled, 

was  nothing  in  the  case  tending  to  show  Maryland, — The  value  of  the  coal, 

that  the  de^ndant  had  acted  other  than  when  first  taken  from  its  native  bed, 

as  a  willful  trespasser,  and  such  being  and  before  it  is  put  upon  the  mine  cars, 

the  case,  the  plaintiff  was  clearly  enti-  without  deducting  the  expense  of  sever- 

tled  to  recover  the  value  of  the  logs  at  ing,  is  the  measure  of  damages,  and  if 

the  place  to  which  he  removed  them."  the  defendant,  at  the  time  of  mining 

And  the  exclusion  of  the  tax  deed  was  and  recovering  said  coal,  knew  that  the 

justified  on  the  ground  that  it  would  lands  were  not  his  own,  such  further 

not  have  tended  to  show  that  the  de-  damages  may  be  awarded  the  plaintiffs 

fendant  acted    honestly   and    in  good  as  the  facts  and  circumstances  accom- 

faith.     It  is  a  fact  that  tax  deeds  are,  panying  such  mining  and  removing  of 

almost  universally,  upon  examination,  the  coal  may  warrant.     Franklin  Coal 

found  to  be  invalid,  on  account  of  de-  Co.  v,  McMillan,  49  Md.  549;  33  Am. 

fects  appearing  upon  the  face  of  the  Rep.  280;  Blaen  Avon  Coal  Co.  v.  Mc- 

deed.  Culloh,  59  Md.  403. 

In  Tuttle  V,  White,  46  Mich.  485 ;  41  In  Neiv  Hampshire^  it   seems  that 

Am.  Rep.  175,  the  defendant  was  a  will-  the  measure  of  damages  varies  with  the 
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In  a  case  of  the  confusion  of  goods,  where  the  defendant  has 

acted  wrongfully  and  the  goods  mingled  are  not  of  equal  value, 

the  plaintiff  is  entitled  to  recover  the  value  of  the  whole  in  trover, 
as  against  the  wrongdoer  or  his  consignee  J 

Where  the  defendant  is  a  purchaser,  without  notice  of  wrong, 
from  a  willful  trespasser,  the  measure  of  damages  is  the  value  at 
the  time  of  the  purchase.* 

form  of  action;  that  is,  in  an  action  of  and  expense.  But  see  Chamberlain  v, 
trespass,  breaking  into  and  entering  Collinson,  45  Iowa  429. 
the  plaintiff's  close  and  carrying  awajr  1.  Willard  v.  Rice,  11  Met.  (Mass.) 
trees,  the  measure  of  damages  should  493;  41;  Am.  Dec.  226;  Hesseltine  v» 
be  the  trees  at  the  instant  after  they  are  Stockwell,  30  Me.  337 ;  50  Am.  Dec. 
severed.  See  Adams  v.  Blodgett,  47  627.  See  also  Ryder  v.  Hathaway,  21 
N.  H.  219;  90  Am.  Dec.  569;  Foote  v.  Pick.  (Mass.)  298. 
Merrill,  54  N.  H.  490;  20  Am.  Rep.  151.  So  where  the  mortgagor  of  goods, 
Illinois. —  Where  coal  was  taken  who  was  intrusted  with  the  possession, 
from  the  land  of  the  plaintiff  and  con-  either  purposely  or  through  want  of 
verted,  the  true  measure  of  damages  proper  care  so  mingled  the  goods  with 
was  held  to  be  the  value  of  the  coal  at  his  own  that  they  could  not  be  dis- 
the  mouth  of  the  pit  or  shaft,  less  the  tinguished,  and  consigned  them  for  sale 
cost  of.  conveying  it  there  from  the  to  a  third  person,  the  mortgagee  was 
place  where  it  was  dug  or  mined,  allow-  entitled  to  recover  the  value  of  the 
Ing  nothing  for  the  digging  or  the  labor  whole  from  the  consignee.  Willard  v, 
in  separating  the  stone,  sulphur,  slate  Rice,  11  Met.  (Mass.)  493;  45  Am.  Dec. 
and  earth  from  the  coal  first  broken  226.  A  person  who  has  property  of 
loose,  or  in  breakine  up  the  large  another,  and  has  fraudulently  mingled 
masses.  The  tort  -  feasor  is  allowed  it  with  his  own,  has  the  right  to  take  pos- 
nothing  for  the  mining  or  any  other  act  session  of  the  whole  mass  for  the  pur- 
necessary  for  the  production  of  the  pose  of  separating  and  securing  or  dis- 
coal  as  an  article  of  commerce.  Mc-  posing  of  the  portion  belonging  to  him- 
Lean  County  Coal  Co.  v.  Lennon,  91  self,  and  if  it  cannot  be  separated  and 
111.  561;  Illinois,  etc.,  R.  Co.  v.  Ogle,  he  advertises  and  sells  his  interest  in 
82  111.  627;  McLean  County  Coal  Co.  the  whole,  he  does  not  thereby  render 
t;.  Long,  81  111.  359.  himself  liable  to  the  other  for  the  con- 
In  Indiana^  the  defendant  is  not  al-  version  of  his  property.  Stephenson  v. 
lowed  anything  for  the  value  of  his  labor  Little,  10  Mich.  433. 
or  expense.  In  Ellis  f .  Wire,  33  Ind.  In  Weymouth  v,  Chicago,  etc.,  R. 
127;  5  Am.  Rep.  189,  in  an  action  for  Co.,  17  Wis.  550;  84  Am.  Dec.  763, 
taking  and  converting  the  plaintiff's  where  the  plaintiff  had  cut^a  cord  of 
wheat  as  it  stood  in  the  field,  and  selling  wood  and  piled  it  up  on  the  land  of 
it,  it  was  held  that  the  measure  of  dam-  which  he  was  in  possession,  and  the  de- 
ages  was  the  value  of  the  wheat  at  the  fendant  by  mistake  carried  the  wood  to 
time  of  its  sale;  and  in  Everson  v.  Seller,  a  distant  market,  and  there  mingled  it 
105  Ind.  266,  in  an  action  for  an  unlawful  with  other  wood  so  that  it  could  not  be 
conversion  of  logs  which  the  defendant  identified,  it  was  held  that  the  plaintiff 
cut  on  the  premises  of  the  plaintiff  and  was  entitled  to  recover  the  value  of  the 
hauled  to  a  mill,  the  measure  of  dam-  wood  at  the  place  from  which  it  was 
ages  was  held  to  be  the  value  of  the  taken,  and  not  the  price  at  the  market 
lumber  at  the  mill.  See  also  Yates  v,  whither  it  was  carried,  which  was  a 
Mullen,  24  Ind.  277.  See  also  Peters,  greatly  improved  price, 
etc..  Lumber  Co.  v,  Lesh,  119  Ind.  102,  2.  Parker  v,  Waycross,  etc.,  R.  Co., 
where  a  different  rule  was  followed  in  81  Ga.,  387;  Nesbitt  v,  St.  Paul  Lum- 
an  action  of  replevin.  ber  Co.,  21  Minn.  491;  Hoxsie  v.  The 
So  in  Iowa,  In  Stuart  v.  Phelps,  39  Empire  Lumber  Co.,  41  Minn.  54S ; 
Iowa  18,  where  the  defendant  wrong-  Alta  Min.,  etc.,  Co.  f.  Benson  Min., 
fully  levied  upon  a  crop  of  corn  and  etc.,  Co.  (Arizona,  1888),  16  Pac.  Rep. 
caused  it  to  be  husked  and  cribbed,  565 ;  Silsbury  r.  McCoon,  3  N.  Y.  379; 
whereby  its  value  was  greatly  increased,  53  Am.  Dec.  307. 
it  was  held  that  the  defendant  was  not  In  Tuttle  v.  White,  46  Mich.  485 ;  41 
entitled  to  compensation  for  his  labor  Am.  Rep.  175,  which  was  an  action  of 
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6.  Property  of  Fluctnating  Valne  —  a.  English  Rule.  —  The 
measure  of  damages  in  the  case  of  property  of  uncertain  or  fluctu> 
ating  value,  whether  the  action  sounds  in  contract  or  tort,  is  held  to 
be  the  value  at  the  time  of  the  trial,  or  at  the  time  of  the  conversion, 

if  the  property  has  depreciated.*  But  in  some  cases,  under  pecul- 
iar circumstances,  the  plaintiff  has  been  allowed  the  highest  inter- 
mediate value  from  the  time  of  the  conversion  to  the  time  of  the 
trial.*    A  distinction,  however,  is  to  be  denoted  in  cases  where 

trover  for  the  conversion  of  logs  pur-  many  cases  to  establish  the  contrary, 
chased  in  good  faith  from  awillml  tres-  and  if  one  claiming  to  be  such,  is  pro- 
passer,  it  was  held  that  the  measure  tected  to  the  extent  of  the  increased 
of  damages  was  their  value  when  first  value  he  may  have  in  good  faith  added 
taken  under  the  defendants'  control,  to  the  property,  this  is  all  he  can  fairly 
Marston,  C.  }.,  said:  **The  defendants  claim  under  the  law." 
purchased  from  the  trespassers,  and  if  PnrcluuierwlthKnowledgo. — In  Smith 
they  acted  in  good  faith  in  so  doing,  all  v.  Baechler,  i8  Ont.  393,  in  an  action 
they  could  ask  would  be  protection  in  for  the  conversion  of  certain  logs  which 
what  they  should  expend  in  money  or  had  been  cut  without  permission  from 
labor  thereon  thereafter.  A  person,  the  plaintiff 's  land,  and  purchased  by 
however,  in  purchasing  personal  prop-  the  defendant  and  hauled  to  his  mill, 
erty  runs  his  risk  as  to  the  title  he  is  and  there  cut  into  lumber,  it  appearing 
acquiring,  and  if  he  is  unfortunate  that  the  defendant  knew  that  he  was  buy- 
enough  to  purchase  from  a  trespasser,  ing  logs  taken  from  the  plaintiff's  land, 
or  one  who  has  no  title  and  can  give  or  that  at  least  he  suspected  that  such 
none,  he  must  suffer  the  loss  or  look  to  was  the  fact,  and  willfully  abstained 
his  vendor.  To  hold  otherwise  would  be  from  inquiry,  it  was  held  that  the  meas- 
to  give  the  trespassers  the  benefit  of  ureof  damages  was  the  value  of  the  logs 
their  own  wrong,  contrary  to  all  au-  as  they  were  in  defendant's  yard  at  the 
thorities.  If  these  defendants  had  only  time  they  were  demanded,  without  any 
made  a  partial  payment  for  the  logs  deduction  for  cuttins  and  hauling, 
under  their  contract  of  purchase,  and  1.  Shepherd  f.  Johnson,  2  East  211; 
the  plaintiff  herein  was  limited  in  his  Owen  v.  Routh,  14  C.  B.  327;  78  E.  C. 
recovery  to  the  value  of  the  logs  when  L.  326;  Loder  t*.  Kekule,  3  C.  B.  N.  S. 
first  severed  from  the  land,  then  the  de-  128;  91  E.  C.  L.  126;  Williams  r. 
fendants  would  be  the  gainers;  they  Archer,  5  C.  B.  318;  57  E.  C.  L.  318; 
would  have  the  benefit  of  the  trespass-  Harrison  7;.  Harrison,  i  C.  &  P.  412; 
er's  labor,  and  yet  the  latter  could  not  11  E.  C.  L.  436 ;  Greening  v.  Wilkin- 
maintain  en  action  to  recover  the  son,  i  C.  &  P.  625;  11  E.  C.  L.  499; 
amount  thereof,  or  the  balance  of  the  Shaw  v,  Holland,  15  M.  &  W.  136; 
contract  price.  The  conversion  by  Gainsford  v,  Carroll,  2  B.  &  C.  624;  9 
these  defendants  took  place  when  they  E.  C.  L.  204;  Sanders  v.  Kentish,  8  T. 
first  took  charge  or  control  over  these  R.  162 ;  Forrest  v,  Elwes,  4  Ves.  492. 
logs  in  Black  creek,  and  they  should  But  see  In  re  Bahia,  etc.,  K.  Co.,  L. 
respond  in  damages  according  to  the  R.,  3  Q:.  B.  584,  where  in  case  of  the 
value  at  that  time.  There  are  very  failure  of  a  corporation  to  recognize 
many  cases  where  the  value  of  the  tim-  the  transferee  of  stock,  the  measure  of 
her  standing,  or  when  first  severed  from  damages  was  said  to  be  the  value  of  the 
the  soil,  would  be  but  nominal,  and  to  stock  at  the  time  of  refusal, 
give  willful  trespassers,  or  those  to  2.  Archer  v.  Williams,  2  C. &  K.  26; 
whom  they  may  sell,  the  benefit  of  any  61  E.  C.  L.  25;  Greening  r.  Wilkinson, 
increased  value  put  upon  it  by  the  orig-  i  C.  &  P.  625  ;  11  E.  C.  L.  499.  This 
inal  wrongdoer,  and  confine  the  owner  last,  a  nisi  frius  case,  is  said  to  be  in- 
to the  nominal  value,  would  but  encour-  perfectly  reported  and  of  little  author- 
age  the  commission  of  acts  of  trespass,  ity.  See  Suydam  v,  Jenkins,  3  Sandf. 
and  tend  to  make  purchasers  at  least  (N.  Y.)  614. 

careless  as  to  the  title  they  were  acquir-        In   Mercer    v.  Jones,  Camp.  477, 

ing.     It  is  easy  for  any  one  to  claim  which  was  an  action  of  trover  for  cot- 

that  he  has  purchased  property  in  en-  ton,  where  it  appeared  that,  at  the 

tire  good   faith,  and    very   difficult  in  time  of  the  conversion,  the  cotton  iras 
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the  plaintiff  has  not  paid  the  consideration,  when  it  is  said  that 
the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  the  breach.* 

b.  American  Rule.— In  view  of  the  very  great  conflict  of 
authorities  in  the  several  states,  no  general  rule  can  be  laid  down 
as  to.  the  measure  of  damages  for  the  conversion  of  property  of 
fluctuating  value,  such  as  bonds,  stocks,  etc.  In  a  greater»number 
of  the  states,  the  general  rule  as  to  the  measure  of  damages,  that 
it  shall  be  at  the  time  and  place  of  the  conversion,  is  adhered  to,* 

worth  6d.  per  pound  and  at  the  time  of  2.  Bourne  v.  Ashley,  i  Low.  (U.  S.) 

trial  it  was  worth  io>^  d.,  Abbott,  C.  27;  Watt  v.  Potter,  2  Mason  (U.  S.) 

J.,  ruled  that  the  jury  were  not  limited  77 ;  Fisher  «.  Brown,  104  Mass.  259 ;  6 

to  the  full  value.     He  said:    "The  Jury  Am.   Rep.   235;  Greenfield    Bank   v, 

may  give  the  value  at  the  time  of  the  Leavitt,   17   Pick.   (Mass.)    i ;  28  Am. 

conversion  or  at  any  subsequent  time  Rep.  2^;  Wy man  f.  American  Powder 

at  their  discretion,  because  the  plaintiff  Co.,  8  Cush.  (Mass.)  168;  Kennedy  v, 

might  have  had  a  good  opportunity  of  Whitwell,  4  Pick.  (Mass.)  466;  Pierce 

selling  the  goods  if  they  had  been  de-  v.  Benjamin,  14  Pick.   (Mass.)  356;  25 

tained."  Am.  Dec.  396;  Coolidge  v,  Choate,  11 

1.  Shaw  v,  Holland,  15  M.   &   W.  Met.  (Mass.)  79;  Frothinghamx;.  Morse, 

136;  Gainsford  v,  Carroll,  2   B.  &  C.  45  N.   H.  545;   Bates  v,  Stausell,   19 

624 ;  9  E.  C.  L.  204;  Owen  v.  Routh,  14  Mich.  91;  Habbell  v,  Blandy,  87  Mich. 

C.  B.  327;  78  E.  C.  L.  326;  Forrest  r.  209;  St.  Peter's  Church  v.   Beach,  26 

Elwes,  4  Ves.  492 ;  Sanders  v,  Kentish,  Conn.  356;  Hurd  v,  Hubbell,  26  Conn. 

8  T.  R.  162.  389;  Stewart  v.  Bright,  6  Houst.  (Del.) 

In  Shaw  v,  Holland,  15  M.  d  W.  344;  Boylan  v,  Hagnet,  8  Nev.  345; 
136,  which  was  an  action  for  the  non-  Bowker  v.  Goodwin,  7  Nev.  135 ;  Lil> 
delivery  of  shares  on  a  given  day,  lard  v,  Whittaker,  3  Bibb  (Ky.)  92; 
Parke,  B.,  said:  "With  respect  to  the  Arrington  v,  Wilmington,  etc.,  K.  Co., 
amount  of  damages,  I  was  at  first  dis-  6  Jones  (N.  Car.)  60;  72  Am.  Dec. 
posed  to  think  that  this  was  like  the  559;  Vance  v,  Lourne,  13  La.  Ann.  223. 
case  of  an  action  for  not  replacing  Aasiiinpsit. — McKenney  v,  Haines,  S^ 
stock,  in  which  the  measure  of  damages  Me.  74;  Bush  v.  Holmes,  53  Me.  417; 
is,  the  difference  of  price  on  the  day  on  Smith  v.  Berry,  18  Me.  122;  Berry  v, 
which  it  ought  to  have  been  replaced,  Dwinel,  44  Me.  268;  Pinkerton  v,  Man- 
and  on  the  day  of  the  trial ;  but,  upon  Chester  R.  Co.,  42  N.  H.  429;  Stewart 
consideration,  I  think  it  more  resembles  v.  Ball,  33  Mo.  154. 
the  case  of  an  action  for  the  non-deliv-  In  Pinkerton  v,  Manchester,  etc.,  R. 
cry  of  goods.  In  the  case  of  Gainsford  Co.,  42  N.  H.  424,  Bellows,  J.,  said: 
V,  Carroll,  2  B.  &  C.  624;  9  E.  C.  L.  **  There  being  much  conflict  in  the  au- 
204,  which  was  an  action  for  not  de-  thorities,  the  question  is  to  be  settled 
livering  goods  on  a  given  day,  the  upon  principle ;  and  it  may  be  assumed 
court  held  that  it  was  not  like  the  case  that  the  plaintiff  is  entitled  to  such  dam- 
of  a  loan  of  stock,  where  the  borrower  ages  as  will  be  full  indemnity  for  with- 
holds in  his  hands  the  money  of  the  holding  the  stock.  The  general  rule  is, 
lender,  and  thereby  prevents  him  from  undoubtedly,  that  he  shall  have  the 
using  it  altogether ;  for,  that  the  plain-  value  of  the  property  at  the  time  of  the 
tiff  having  his  money  in  his  possession,  breach;  and  this  is  a  plain  and  just  rule 
might  purchase  the  like  goods  the  very  and  easy  of  application,  and  we  are  un- 
day  after  the  contract  was  broken ;  and  able  to  yield  to  the  reasons  assigned 
therefore  that  the  true  measure  of  dam-  for  the  exception  which  has  been  sane- 
ages  was,  the  difference  between  the  tioned  in  New  Tork  and  elsewhere.  It 
price  agreed  upon  and  the  market  price  is  true  that,  in  some  cases,  the  plaintiff 
of  the  goods  at  the  time  the  contract  may  have  been  injured  to  the  extent  of 
was  broken.  Here,  the  plaintiff  had  the  value  of  the  property  at  the  high- 
his  money  in  his  own  possession,  and  est  market  price  between  the  breach 
might  have  gone  into  the  market  and  ^d  the  time  of  trial.  But  it  is  equally 
bought  other  shares  as  soon  as  the  con-  true  that,  in  a  large  number  of  cases, 
tract  was  broken."  and,  perhaps,  generally,  it  would  not  be 
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while  in  others,  the  strict  rule  of  the  highest  intermediate  value 
between  the  time  of  conversion  and  of  trial  is  declared  upon 

80.    .    .    .    In   the  case  of  stocks,  in  held  that  the  value  of  the  stock  on  the 

regard  to  which  the  rule  in  England  day  that  the  tender  and  demand  were 

originated,  there  are,  doubtless,  cases,  made,  less  the  amount  tendered,  was 

and  a  great  many,  where  they  are  pur-  the  true  measure  of  damages.     Frank* 

chased  a8*a  permanent  investment,  and  lin  Bank  v,  Harris  (Md.  1893),  26  AtL 

to  be  held   without  regard  to  fluctua-  Rep.  523. 

tions;  and  to  hold  that  the   damages  In  Illinois,  no  distinction  is  recog- 

should   be   the  highest  price  between  nized  where  the  property  converted  is 

the  breach  and  trial,  when  there  is  no  stocks,  but  the  measure  of  damages  is 

reason  to  suppose  that  a  sale  would  the  market  value  of  the  property  at  the 

have  been  maide  at  that  precise   time,  time  of   th6  conversion.      Sturges  v, 

would  also  be  unjust.    Buk  it  may  be  Keith,  57  111.  452;  11  Am.  Rep.  28;  First 

fairly  assumed  that  a  very  large  portion  Nat.  Bank  v.  Strang,  28  111.  App.  325. 

of  the  stocks  purchased  are  purchased  The  rule  of  damages    is  the  same 

to  be  sold  soon ;  and  to  give  the  pur-  whether  the  action  t^  for  conversion 

chaser,  in  case  of  a  failure  to  deliver  such  or,  in  form,  in  assumpsit.    Brewster  7. 

stock,  the  right  to  elect  their  value  at  Van  Liew,  119  111.  554;  59  Am.  Dec. 

any  time  before  the  trial,  which  might  823.     See  also  Smith  v.  Dunlap,  12  111. 

often  be  several  years,  would  be  giving  184;  Galena,  etc.,  R.  Co.  v,  Ennor,  123 

him,  not  indemnity  merely,  but  a  power.  111.  50^. 

in  many  instances,  of  unjust  extortion.  In  Iowa,  the  measure  of  damages  is 
which  no  court  could  contemplate  with-  the  market  value  at  the  time  of  the  con- 
out  pain.'*  version.    Gravel  v.  Clough,  81    Iowa 

In  Fisher  v.  Brown,  104  Mass.  259;  272;  Brown  v.  Allen,  35  Iowa  306.  But 
6  Am.  Rep.  235,  which  was  an  action  in  case  of  an  action  on  a  contract, 
to  recover  damages  for  the  conversion  where  the  property  contracted  to  be  de- 
of  stock  held  as  collateral  security,  the  livered  has  been  paid  for  prior  to  de- 
measure  of  damages  was  held  to  be  the  livery,  the  plaintiff  may  recover  the 
value  of  the  stock  on  the  day  of  de-  highest  market  price  between  the  day 
mand  and  refusal.  See  also  Sturges  fixed  for  delivery  and  the  day  of  bring- 
V,  Heith,  57  111.  451 ;  11  Am.  Rep.  28;  ing  suit,  ifthe  action  has  not  been  unnec- 
Fosdick  V,  Greene,  27  Ohio  St.  484;  22  essarily  delayed.  Stapletonv.  King,  40 
Am.  Rep.  328.  So  in  Freeman  v,  Har-  Iowa  378 ;  Cannon  v,  Folsom,  2  Iowa 
wood,  49  Me.  195,  where  an  action  of  102 ;  63  Am.  Dec.  474 ;  Davenport  v, 
trover  was  maintained  against  a  pur-  Wells,  3  Iowa  232. 
chaser  at  a  sale  of  the  stock  for  taxes,  In  Te  xas,  the  highest  immediate 
the  measure  of  damages  was  held  to  be  value  with  modifications  prevails, 
the  value  of  the  stock  at  the  day  of  sale.  Calvit  v.  McFadden,  13  Tex.  324. 
See  also  McKenney  v.  Haines,  63  In  Stephenson  t^.  Price,  30  Tex. 715, 
Me.  74.  where  cotton  was  delivered  to  a  ptLrtr 

In  Arkansas,  the  rule  is  stated  to  be  as  bailee  to  be  redelivered  on  demand, 

that  where  the  defendants  have  wrong-  and  the  bailee  converted  the  property 

fully  held  possession  of  property,  and  to  his  own  use,  the  measure  of  damages 

there  has  been  an  increase  in  value,  after  was  held  to  be  the  highest  price  be- 

the  taking,  but  before  the  demand,  suit,  tween  the  time  of  the  demand  and  the 

or  actual  conversion,  the  plainti£f  is  enti-  day  of  trial.      So,  also,   in  Brasher  v. 

tied  to  the  highest  market  value  during  Davidson,  31  Tex.  190 ;  08  Am.  Dec. 

such  time.    But  when  the  property  is  525,  the  strict  rule  was  allowed.      But 

actually  converted  and  passes  beyond  in  Randon  v.  Barton,  4  Tex.  289,  it  was 

the  possible  reach  of  the  plainti£f,  then  said,  we  doubt  the  propriety  of  giving 

its  value  and  interest  is  the  fixed  meas*  the  vendee  in  all  cases,  as  a  measure  of 

ure  of  damages.    Peterson  t^  Gresham,  damages,  the  highest  price  of  the  article 

25  Ark.  380.  when  it  should  have  been  delivered,  on 

So  in  Maryland,    Baltimore  Marine  the  day  of  trial.    And  in   Hatcher  v, 

Ins.  Co.   V,  Dalrymple,  25  Md.  269;  Pelham,  31  Tex.  201,  where  cotton  was 

Third  Nat.  Bank  v.  Boyd,  44  Md.  47;  delivered  to  a  bailee  to  sell  at  a  limited 

23  Am.  Rep.  55.    Where  a  pledgee  ^f  price  in  confederate  money,  and  the 

stock  refused  to  surrender  on  the  de-  oailee,  failing  to  get  the  price,  converted 

mand  and  tender  of  the  debt,  it  was  it  to  his  own  use,  it  was  held  that,  under 
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principle,*  or  is  provided  for  by  statute.*  In  Alabama^  Missis- 
sippiy  and  Florida^  the  allowance  of  the  highest  intermediate  value 

the  peculiar  circumstances,  the  measure  ering  v.  Bardwell,  3i  Wis.  563;  Bigelow 
of  damages  was  the  value  of  the  cotton  v,  Doolittle,  36  Wis.  11^. 
at  the  time  of  the  conversion,  with  in-  Brldence  of  Value. — llie  market  value 
teres t  until  trial.  of  stocks  may  be  ascertained  from  re- 
in Heilbroner  v,  Douglas,  45  Tex.  ports  of  prices  current  at  the  time  of 
402,  which  was  an  action  upon  a  con-  the  conversion.  Seligman  v,  Rogers, 
tract  for  failure  to  deliver,  the  rule  was  113  Mo.  642;  Whelan  v.  Lynch,  60  N. 
thus  qualified :  it  was  held  that,  where  Y.  469;  19  Am.  Rep.  202. 
money,  or  other  consideration  for  an  In  estimating  the  value  of  stock, 
article  contracted  for,  has  not  been  evidence  of  the  value  of  the  corporate 
paid  in  advance  of  the  time  when  the  property  is  admissible.  Hitchcock  v, 
article  was  to  have  been  delivered,  or  McElrath,  72  Cal.  565;  Freon  v.  Car- 
w  h  e  re  extraordinary  circumstances  riage  Co.,  42  Ohio  St.  30;  Simpkins  v, 
have  occurred  to  produce  extreme  Law,  54  N.  Y.  179;  Smith  v.  Traders* 
prices  in  the  article  during  a  long  period  Nat.  Bank,  82  Tex.  368. 
of  time,  over  which  the  suit  has  been  In  an  action  for  the  conversion  of 
protracted  without  any  fault  of  the  de-  stock  which  had  no  market  value, 
fendants,  or  where  there  are  other  cir-  where  there  was  evidence  that  about  a 
cumstances  attending  the  transaction,  year  before  the  conversion,  the  defend- 
not  in  the  ordinary  course  of  trade,  ant  had  admitted  that  he  had  sold  three 
which  would  render  it  inequitable  to  shares  for  $200  a  share  and  a  third  per- 
allow  as  a  measure  of  damages  the  son  had  sold  more  shares  to  the  de- 
highest  price  of  the  article  after  default  fendant  for  $55,  a  verdict  for  $25  per 
in  delivery,  the  measure  of  damages  share  was  sustained.  Brown  v.  Law- 
should  be  the  value  of  the  article  at  the  ton,  6  N.  Y.  Supp.  137 ;  53  Hun  (N. 
time  agreed  on  for  delivery,  with  inter-  Y.)  636. 

est  on  that  amount.  1.  Indiana, — In  Ellis  v.  Wire,  33li\d. 

InGresham  v.  Island  City  Sav.  Bank,  127 ;  5  Am.  Rep.  189,  where  it  was  held 

2  Tex.  Civ.  App.  52,  whicn  was  an  ac-  that  if  one  forcibly  took  possession  of 

tion  of  trover   for  the  conversion  of  certain  wheat,  as  it  stood  in  the  field, 

stock,  the  measure  of  damages  was  held  drove  the  owner  away,  harvested  it,  and 

to  be  the  value  of  the  stock  at  the  time  sold  it,  the  measure  of  damages  was  the 

of  the  conversion,  with  interest  to  the  highest  price  of  the  property   at  any 

time  of  trial.     No  reference  was  made  time  between  the  taking  and  the  sale. 

in  this  case  to  the  previous  decisions  of  So  in  a  suit  instituted  with  reasonable 

the  state.  diligence,  on  a  breach  of  contract  for 

In  Virginia^  there  is  no  distinction  the  sale  and   delivery  of  n  e  w  corn, 

in  the  recovery  of  damages  between  which  had  been   paid  for  in  advance, 

contracts  for  the  delivery  of  stock  and  the  measure  of  damages  was  held  to  be 

other  executory  contracts.     Enders  v,  the  highest  price  of  the  corn  at  any 

Board  of  Public  Works,  i  Gratt  ( Va.)  time  l^tween  the  contract  time  of  de- 

364.    See  also  Bull  v.  Douglas,  4  Munf.  livery  and  the  rendition  of  the  verdict. 

(Va.)   303;   6  Am.  Dec.  518;    Orange,  Kent  f.  Sinter,  23  Ind.  i. 

etc.,  R.  Co.  V.  Fulvey,  17  Gratt.  (Va.)  In  Wyoming,  where  certain  railroad 

366.  ties  were  converted  and  sold  by  the  de- 

In    Wisconsin,  the  market  value  at  fendant,  it  was  held  that  the  plain tifi* 

the  time  of  conversion,  is  the  measure  was  entitled  to  recover  the  highest  mar- 

of  damages.     In  Noonan  v,  Ilsley,  17  ket  price  of  the  ties  at  any  time  be- 

Wis.  314,  in  an  action  to  recover  the  tween  conversion  and  judgment.     Hil- 

value  of  stock  agreed  to  be  delivered  on  liard  Flume,  etc.,  Co.  v.  Woods,  i  Wy- 

a  certain  day,  the  measure  of  damages  oming  396. 

was  held  to  be  the  value  of  the  stock  on  8.  California, — In  Douglas  v,  Kraft, 
the  day  it  was  to  be  delivered  with  in-  9  Cal.  562,  it  was  held  that  in  case  of 
terest  to  the  day  of  trial.  See  also  Aines-  property  of  fluctuating  value,  the  plain- 
worth  V,  Bowen,  9  Wis.  348,  which  was  ti£f  might  recover  the  highest  value  at 
an  action  for  the  recovery  of  a  school-  the  time  of  its  conversion  or  any  time 
land  certificate.  Nuddv.  Wells,  11  Wis.  afterwards.  Subsequently,  this  rule  of 
407;  Tenney  v.  State  Bank,ao  Wis.  152 ;  the  measure  of  damages  was  affirmed, 
Flick  V,  Wetherbee,  20  Wis.  393 ;  Pick-  and  it  was  held  that  this  was  not  an 
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seems  to  be  left  to  the  discretion  of  the  jury.*     This  rule  of  the 
highest  intermediate  value,  however,  has  in  several  of  the  states 

open  question  in  this  state.      Hamer  v.  take  the  highest  value  of  the  property  at 

Hathawajr,  33  Cal.  117.      But  in  Page  any  time  between  the  conversion  and  the 

V.  Fowler,  39  Cal.  412 ;  2  Am.  Rep.  462,  trial ;  but  in  no  case  is  the  plaintiff  en- 

the  rule  was  modified,  and  it  was  held  titled  to  recover  the  highest  intermedi- 

that  the  correct  measure  of  damages  ate   value,  with  interest  or  hire.    See 

was  the  highest  market  value  within  a  Jaques  v,  Stewart,  81  Ga.  81. 

reasonable  time  after  the  property  was  1.  Alabama, — If  the  value   of  the 

taken,  with  interest  from  that  time.   At  chattel  is  fluctuating,  the  jury  may  take 

present,  however,  the  measure  of  dam-  the  highest  value  at  any  time  between 

ages  is  prescribed  by   California  Civil  the  conversion  and  the  time  of  trial,  but 

Code,   \  3366,  which   declares  that  in  they  are  not  bound  to  take  the  highest 

case  of  the  conversion  of  personal  prop-  value  proved.     Terry  v,   Birmingham 

erty,  the  measure  of  damages  is  pre-  Nat.   Bank,    93    Ala.   599;   Tatum  v, 

sumed  to  be,  first,  the  value  of  the  prop-  Manning,  9  Ala.  144 ;  Ewing  xk  Blount, 

erty  at  the  time  of  the  conversion,  with  20  Ala.  694;  Lee  v.  Mathews,   10  Ala. 

interest  from  that  time,  or,  where  the  682;  44  Am.  Dec.  498;  Jenkins  v.  Mc 

action  has  beea  prosecuted  with   rea-  Conico,  26  Ala.  213. 

sonable  diligence,  the   highest  market  In   Mississippi^  it  is  declared  that 

value  of  the  property  at  any  time  be-  where  no  fraud,  malice,  or  oppression 

tween  the  conversion  and  the  verdict,  intervenes,  the  law  limits  the  relief  to 

without  interest,  at  the  option  of  the  compensation,   as  that  term  is  legally 

injured   party ;  and,  secondly,  a  fair  understood,  and  the  rule  of  the  higher 

compensation  for  the  time  and  money  intermediate  value  is  expressly  rejected 

properly  expended    in  pursuit  of  the  after  a  careful  review  of  the  English 

property.     See  Barrante  v,  Garratt,  50  and  New  Tork  cases.    A  compromise 

Cal.  112 ;  Dent  v.  Holbrook,  54  Cal.  145;  is,  however,    effected   by   making  the 

Fromm  v.  Sierra  Nevada  Silver  Min.  damages  discretionary  with  the  juiy 

Co.,  61  Cal.  639.   What  is  a  reasonable  when   any  of  the  following  elements 

time  within  the  meaning  of  the  statute,  appear :  **  First,  in  all  cases  where  the 

is  a  question  of  law  for  the  court,  when  original  act  was  willful  and  wrongful; 

there    is   no  dispute  as   to   the  facts,  second,  where  the  original  act  was  bona 

Fromm  V.  Sierra  Nevada  Silver  Min.  ^e/e,  but  the  subsequent  detention,  sale, 

Co.,  61  Cal.  629;  Himmelmann  v.   Ho-  or  other  disposition  of  the  property, 

taling, 40  Cal.  114;  6  Am.  Rep.  600.  after  a  knowledge  of  the   plaintiff's 

North  Dakota  Comp.  Laws,  §  4603,  claim,  was  willful  and  injurious;  third, 

subd.  2,  is  identical  with   the    Cal-  where  the  original  act,  and  the  subse- 

ifornia    statute.      A  delay   of  eleven  quent  disposition  of  the  property  for  a 

months  in  bringing  an  action  was  held  greater  price  than  its  market  value,  at 

fatal  to  the  plaintiff 's  claim  that  he  had  the  time  of  the  original  taking,  were  all 

prosecuted  his  action  with  reasonable  in  ignorance  of  the  plaintiff's  rights,  but 

diligence,  within  the  meaning  of  the  the  defendant  seeks  to  retain  the  differ- 

statute.  Pickert  t;.  Rugg,  i  N.  Dak.  230.  ence,  as  a  speculation  resulting  from  his 

Georgia, — The  plaintiff  may  elect  to  original,  unintentional  wrong;  fourth, 

take  the  value  of  the  property  at  the  where  the  property  in  controversy  has 

time  of  the  conversion  with  interest,  or  some  peculiar  value  to  the  plajnti#,  and 

the  highest  value  proven  between  the  is  willfully   withheld  from  the  rightful 

time  of  the  conversion   and  the  trial,  owner,  or  he  has  been  deprived  thereof 

Georgia  Code,  §  3077.     If  he  elects  to  by  the  willful  and  wrongful  act  of  the 

recover  the  highest  value,  he  cannot  re-  defendant."     Whitfield  v.  Whitfield,  40 

cover  interest  thereon.     Ware  v,  Sim-  Miss.  353 ;  Conard  v.  Pacific  Ins.  Co., 

mons,  55  Ga.  94;  Tuller  v.  Carter,  59  6  Pet.  (U.  S.)   262;  Bickell  v.  Colton, 

Ga.  395;  Jaques  v,  Stewart,  81  Ga.  81 ;  41  Miss.  368.    The  above  rules  are  ap- 

Bamett  T.Thompson, 37  Ga.  335;  Cen-  plicable  to  actions  of  trover,  detinue, 

tral,  etc.,  R.  Co.  v,  Atlantic,  etc.,  R.  Co.,  trespass,  and  replevin.    Bickell  v.  Coi- 

50  Ga.  444.  ton,  41  Miss.  368. 

So  in   Georgia^  it  is  provided   that  Florida. — In    Moody   v.   Caulk,  14 

the  plaintiff  may  take  the  value  of  the  Fla.  50,  commenting  upon  the  rule  as  to 

property  at  the  time  of  the  conversion  the  measure  of  damages  in  trover.  Ran- 

and  its  hire  until  recovery,  or  he  may  dall,  C.  J.,  said :  "  we  think  that  in 
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been  subject  to  modification  ;  so  instead  of  the  highest  value  be- 
tween the  conversion  and  the  time  "of  the  trial,  that  between  the 
conversion  and  a  reasonable  time  after  notice  of  the  conversion 
within  which  the  plaintiff  may  replace  his  property,  is  declared  to 
be  the  most  equitable  indemnity.*  This  rule  is  adopted  in  New 
Jersey ^^  and,  after  many  apparently  conflicting  decisions,  is  recog- 
nized in  New  York^ 

actions  for  conversion  where  the  sub-  after  notice  of  the  conversion,  within 
}ect  of  the  action  is  ordinary  merchan-  which  to  replace  the  securities.  So, 
dise,  and  like  property  which  is  the  where  commercial  securities,  pledged 
subject  of  traffic,  or  perishable  prop-  as  collateral  for  the  payment  of  a  debt, 
erty,  the  value  at  the  time  of  the  unau-  were  sold  by  the  pledgee  without  au- 
thorized act,  with  interest,  is  the  proper  thority,  it  was  held  that  the  pledgor 
measure  of  damages.  In  the  case  of  might  ratify  the  sale  and  claim  the  pro- 
public  stocks  held  as  an  investment,  ceeds,  or  treat  the  unauthorized  sale  as 
such  as  pictures,  jewels,  and  like  arti-  a  conversion,  and  recover  the  advance 
cles,  held  otherwise  than  for  purposes  in  the  market  price  from  the  time  of 
of  immediate  commerce,  it  would  be  the  sale  up  to  a  reasonable  time  within 
equitable  and  proper  that  the  highest  which  to  replace  the  securities ;  or, 
value  after  conversion  should  prevail,  third,  he  might  hold  the  pledgee  for  a 
if  the  jury  should  be  satisfied  from  the  breach  of  his  duty  to  keep  the  property 
evidence  that  the  plainlKff  would  have  pledged  until  maturity,  and  claim  as 
held  the  property  up  to  the  time  of  the  damages  the  market  value  of  the  se- 
advance  in  value  \  for  the  defendant  curities  at  that  time.  Dimock  v,  U.  S. 
should  make  good  the  actual  loss  sus-  Nat.  Bank  (N.J.  1893),  25  Atl.  Rep.  926. 
tained  by  reason  of  his  act."  This  S.  New  Tork  Bule. — After  repeated 
seems  to  sanction  the  allowance  of  the  e£forts  to  formulate  a  rule  which  would 
highest  intermediate  value  in  the  dis-  fit  all  cases,  the  court  of  appeals  has 
cretion  of  the  jury.  So,  apparently,  in  enunciated,  as  the  most  equitable  rule. 
South  Caroitna,  See  Kid  v,  Mitchell,  the  following :  "  Whenever  the  prop- 
I  Nott  &  M.  (S.  Car.)  334.  erty  which  forms  the  subject-matter  of 

1.  Federal  Ckrarts.  —  In   Gallgher  v,  the  dispute  is  subject  to  considerable 

Jones,  129  U.  S.  193,  it  was  held  that  in  and  frequent  fluctuations  in  price,  the 

stock    transactions  between   a  broker  plainti£f  is  to  be  allowed   the   highest 

and  his  principal,  in  which  the  princi-  value  attained  by  Vhe  chattel  interme- 

pal  suffers  from  the  neglect  of  the  brok-  diate  upon  the  wrongful  act  and  such 

er  to  execute  orders,  either  for  the  sale  reasonable  time,  within  which,  by  due 

of  stock  which  he  holds  for  the  princi-  diligence,  he  might  restore  the  property 

pal,  or  for  the  purchase  of  stock  which  of  which  he  has  been  deprived.*'  Barnes 

the  principal  orders,  or  where  the  injury  v.  Brown,  130  N.  Y.  372;  Wright  v, 

is  through  the  conversion  of  stock,  the  Bank  of  Metropolis,  no  N.  Y.  237; 

measure  of  damages  is  not  the  highest  Baker  v,  Drake,  66  N.  Y.  518;  23  Am. 

intermediate  value  up  to  the  time  of  Rep.  80;  Colt  v,  Owens,  90  N.  Y.  368; 

trial,  but  the  highest  intermediate  value  Markham   t;.  Jaudon,  41    N.  Y.  235; 

between  the  time  of  the  conversion  and  Matthews  v.  Coe,  49  N.  Y.  57;  Scott  v, 

a  reasonable  time  after  the  owner  has  Rogers,  31    N.  Y.  676;   Gruman   v, 

received   notice  of  it;  in  this  respect  Smith,  81  N.Y.  25;  Galigher  t/.  Jones, 

disregarding  the  rule  adopted  in  Bn^r.  129  U.  S.  193.     What  is  a  reasonable 

land    and   in  several  of    the    United  time  is  declared  to  be  a  question  for  the 

States^  and  expressly  following  the  rule  jury  in  all  circumstances  of  the  case, 

of  the  iWw  Tork  court  of  appeals.  See  Scott  v.  Rogers,  31  N.  Y.  676,  and 

8.  In  New   Jersey ^  in   the  case   of  Baker  v,  Drake,  66  N.  Y.  518;  23  Am. 

commercial  securities,  the  rule  of  the  Rep.  80.    This  is  the  recognized  rule 

highest  Intermediate  value  between  the  in  this  state  and  is  applicable  alike  to 

time  of  the  contract  and  the  time  of  the  actions  on  contracts  as  in  tort.    Barnes 

conversion  is  held  not  to  be  the  proper  v.  Brown,  130  N.  Y.  372.    Formerly, 

measure  of  damages;  but  the  true  meas-  the   rule   of  the  highest  intermediate 

ure  of  damages  is  the  highest  interme-  value  up  to  the  time  of  trial  prevailed 

diate  market  value  between  the  time  of  in  this  state.     Romaine  v.  Van  Allen, 

the  conversion  and  a  reasonable  time  26  N.  Y.  309;  Markham  v.  Jaudon,  41 
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N.  Y.  345.    But  the  rigid  application  The  first  case  where  the  question  ap- 

of  this  rule  was  early  qualified  and  its  pears  to  have  been  discussed  on  princi- 

soundness,  as  a  general  rule  applicable  pie,  was  Sujdam  v,  Jenkins,  3  SandC 

to  all  cases,  was  seriously  questioned.  (N.  Y.)  614.     In  this  case,  Duer,  T., 

In  Romaine  v.  Van  Allen,  26  N.  Y.  said  :  ^*  It  seems  to  us  exceedinglj 
309,  an  action  was  brought  for  the  clear,  that  the  highest  price  for  which 
wrongful  conversion  of  shares  of  bank  the  property  could  have  been  sold  at 
stock  owned  by  the  plainti£f  and  de-  any  time  after  the  right  of  action  ac- 
posited  with  the  bank  as  security,  with  crued,  and  before  the  entry  of  judg- 
authority  to  sell  only  in  case  the  plain-  ment,  cannot,  except  in  special  cases,  be 
tiff  on  demand  should  fail  to  repay  the  justly  considered  as  the  measure  of  dam- 
loan.  It  appeared  that  the  shares  were  ages.  When  the  evidence  justifies  the 
held  for  investment  and  not  for  specu-  conclusion  that  a  higher  price  would 
lative  purposes.  The  bank  sold  the  have  been  obtained  by  the  owner  had 
shares  without  any  notice  or  demand  of  he  kept  the  possession,  or  has  Isecn 
the  payment,  whereupon  the  plaintiff  obtained  by  the  wrongdoer,  we  have 
promptly  refused  to  ratify  and  required  admitted,  and  shown  that  it  ought  to 
the  bank  to  replace  the  shares.  The  be  included  in  the  estimate  of  dam- 
trial  was  had  before  a  referee  and  ages ;  in  the  first  case,  as  a  portion  of 
lasted  from  October  25th,  1861,  till  July  the  indemnity  to  which  the  owner  is 
25th,  1862.  In  estimating  the  damages,  entitled,  and  m  the  second,  as  a  profit 
the  value  on  the  30th  of  June,  1862,  the  which  the  wrongdoer  cannot  be  per- 
highestvalue  which  the  snares  obtained,  mitted  to  retain;  but  we  cannot  admit 
was  adopted.  The  authorities  upon  that  the  same  rule  is  to  be  followed 
which  this  case  was  decided  were  ably  where  nothing  more  is  shown  ttian  a 
reviewed  by  Rapallo,  J.,  in  Baker  x>,  bare  possibility  that  the  highest  price 
Drake,  66  N.  Y.  518 ;  23  Am.  Rep.  80.  would  have  been  realized,  and  still  less 
In  Burt  V,  Dutcher,  34  N.  Y.  493,  this  where  it  is  proved  that  it  would  not 
rule  was  also  adopted,  but  the  question  have  been  obtained  by  the  owner,  and 
as  to  the  rule  of  damages  was  not  has  not  been  obtained  by  the  wrong- 
discussed,  but  treated  as  definitely  de-  doer.  Its  allowance  in  these  cases 
termined.  would  in  truth  impose  a  penalty  upon 

The    earliest   case   in    New    Tork^  the  wrongdoer  and  render  the  damages 

where  the  rule  of  the  highest  interme-  vindictive,  instead  of  remunerative ;  and 

diate  value  was  to  some  extent  adopted,  it  must  be  remembered  that  we  are 

and  which  appears  to  be  the  foundation  treating  exclusively  of  the    cases   in 

upon  which  the  subsequent  law  is  built,  which   vindictive  damages    are    not 

was  the  case  of  Cortelyou  v,  Lansing,  claimed,  or  if  claimed,  ought  not  to  be 

2  Cai.  Cas.  (N.  Y.)  200.    The  plaintiff  given.    The  calculation  ot  damages  ac- 

had  pledged  a  depreciation  note  having  cording  to  the  value  of  the  property  at 

a  face  value  of  $262940  for  the  pay-  the  time  the  amount  of  the  judgment  is 

ment  of  a  loan  of  $600,  and  the  pledgee  to  be  settled,  is  liable  to  similar  objec- 

subsequently  sold  it  for  $625,  in  1788.  tions.     As  a  rule,  it  is  susceptible  only 

In  1799,  eleven  years  after  the  conver-  of  a  very  partial  application.'*     And 

sion  of  the  certificate,  a  demand  was  after  a  careful  and  elaborate  review  of 

made  for  the  pledge,  and  subsequently  English  authorities  and  the  authorities 

suit  was  brought.    It  was  held  that  the  in  his  own  and  other  states,  said  :  "We 

oxAy  rule  of  damages  applicable  to  the  must,  therefore,  adhere  to  the  opinion 

case  was  that  which  gave  the  plaintiff  that  whether  the  action  be  trover  or 

the  value  of  the    certificate  in    1799.  assumpsit^    the    highest    intermediate 

Kent,  J.,  said:  **The  plaintiff  could  be  value  or  price  ought  never  to  be  taken 

indemnified  only  by  giving  him  the  price  as  the  measure  of  damaees,  unless  the 

of  the  certificate  at  the  time  he  called  evidence  justifies  the  belief,  not  that  it 

upon  the  defendant  to  restore  it,  and  might,  but  that  it  would,  have  been 

one  of  the  cases  even  carries  the  value  realized  by  the  plaintiff,  had  he  retained 

down  to  the  .time  of  trial."    The  prin-  the  possession  of  the  property,  or  that 

ciple  of  Cortelyou  v,  Lansing,  2  Cai.  it  has  been,  or  might  still  be,  realized 

Caa.  (N.  Y.)  200,  was  followed  without  by  the  defendant.'* 

qualification  in  Wentworth  v.  West,  3  In  Markham  v.  Taudon,  41  N.  Y.  245, 

Cow,  (N.  Y.)  82;  Clark  v.  Pinney,  7  the  rule,  as  laid  down  in  Romaine  v. 

Cow.  (N.  Y.)  681;  Bennett  v.  Lock-  Van  Allen,  36  N.  Y.  300,  was  followed, 

wood,  30  Wend.  (N.  Y.)  223;  32  Am.  In  this  case  it  was  helci  that  the  fact 

Dec.  533.  that  the  plaintiff  had  not  paid  for  the 
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stocks  made  no  difference  in  the  rule  of  onl^r  have  supplied  the  necessary  mar- 
damages.  In  Matthews  v.  Coe,  49  N.  gin  and  caused  the  stock  to  be  carried 
Y.  57,  Duer,  C.  J.,  took  occasion  to  in-  through  its  fluctuations  until  it  reached 
timate  his  dissatisfaction  as  to  the  cor-  its  highest  point,  but  that  he  would  have 
rectness  of  the  rule,  and  said  that  he  did  .been  so  fortunate  as  to  seize  upon  that 
not  regard  the  rule  as  so  firmly  settled  precise  moment  to  sell,  thus  avoiding 
bj  authorities  as  to  be  beyond  the  reach  the  subsequent  decline,  and  realizing 
of  review  whenever  an  action  rendered  the  highest  profit  which  could  have 
it  necessary.  possibly  been  derived  from  the  transac' 
In  Baker  v,  Drake,  53  N.  Y.  211;  13  tion  by  one  endowed  with  the  super- 
Am.  Rep.  507;  66  N.  Y.  518;  23  Am.  natural  power  of  prescience."  It  was 
Rep.  80,  the  following  facts  are  recited  accordingly  held  that  the  rule  of  the 
In  the  opinion  of  Rapallo,  J.:  "  From  higher  intermediate  value  was  not  an 
this  account  it  appears  that  the  plaintiff  inflexible  rule,  applicable  to  all  cases, 
had,  during  the  whole  course  of  his  Where  the  plaintiff  has  not  paid  the 
transactions  with  the  defendants,  ad-  price,  the  proper  measure  of  damages 
vanced  in  the  aggregate  but  $4,240  to-  is  the  value  at  a  reasonable  time  after 
ward  the  purchase  of  shares,  which,  at  notice  of  the  defendant's  breach,  when 
the  time  of  the  alleged  wrongful  sale,  the  plaintiff  could  have  replaced  him- 
November  14th,  iSS,  had  cost  the  de-  self  in  the  market.  The  case  of  Mark- 
fendants  upward  of  $66,300  over  and  ham  v,  Jaudon,  41  N.  Y.  235,  was  over- 
above  all  the  sums  so  advanced  by  the  ruled  so  far  as  it  related  to  the  measure 
plaintiff.    By  the  stock  lists  in  evidence  of  damages. 

it  appears  that  these  shares  were  then  Wright  v.  Bank  of  Metropolis,  1 10 

of  the  market  value  of  less  than  $67,000,  N.  Y.  237,  was  the   next  case  where 

and  the  surplus  arising  from  the  sale,  the  question  came  before  the  court  of 

after  paying  the  amount  due  the  defend-  appeals.    The  rule  of  Baker  v.  Drake, 

ants,  amounted  to  only  $558,  which  sum  66  N.  Y.  518;  23   Am.  Rep.  80,  was 

represents  the  value  at  the  time  of  the  qualified  to  the  extent  that  it  was  de- 

flaintiff 's  interest  in  the  property  sold,  clared  to  be  immaterial  whether  the 
t  so  happened,  however,  that  within  a  plaintiff  has,  or  has  not,  paid  the  con- 
^ew  days  after  the  sale  the  market  price  sideration — the  measure  of  damages  is 
of  the  stock  rose,  and  that  at  the  time  the  value  of  the  property  when  the 
•of  the  commencement  of  this  action,  plaintiff  might,  by  due  diligence,  have 
November  24th,  1868,  the  shares  would  replaced  the  property  by  going  into 
have  brought  some  $5,500  more  than  the  market  and  replacing.  The  fol- 
the  sum  for  which  they  had  been  sold,  lowing  reasons  were  given  by  the  court 
But  aAer  the  commencement  of  the  in  an  opinion  by  Peckham,  J.:  "In 
action,  and  before  the  trial,  the  stock  un-  such  a  case  as  this,  whether  the  action 
derwent  alternate  elevation  and  depres-  sounds  in  tort  or  is  based  altogether 
«ion,  and  reached  its  maximum  point  upon  contract,  the  rule  of  damages  is 
in  August,  1869,  at  which  time  one  sale,  the  same.  .  .  .  There  is  no  mate- 
of  thirty  shares  at  170  per  cent,  was  rial  distinction  in  the  fact  of  owner- 
proved.  It  afterward  declined,  and  ship  of  the  whole  stock  which  should 
on  the  day  preceding  the  trial,  Oc-  place  the  plaintiff  outside  of  any  liabil- 
tober  20th,  i8i39i  the  price  was  143,  hav-  ity  to  repurchase  after  notice  of  sale, 
ing,  for  a  month  previous  to  the  trial,  and  should  render  the  defendant  con- 
ranged  between  137  and  145.  The  tinuously  liable  for  any  higher  price 
jury,  in  obedience  to  the  rule  laid  to  which  the  stock  might  rise  after 
down  by  the  court,  found  a  verdict  conversion  and  before  trial.  As  the 
for  the  plaintiff  for  $18,000,  being  just  same  liability  on  the  part  of  defend- 
the  difference  between  134,  which  was  ant  exists  in  each  case  to  replace  the 
the  average  price  at  which  the  defend-  stock,  and  as  he  is  technically  a  wrong- 
ants  sold,  and  170,  the  highest  price  doer  in  both  cases,  but  in  one  no  more 
touched  before  the  trial;  thirty -six  per  than  in  the  other,  he  should  respond 
cent,  on  500  shares.  More  than  two-  in  the  same  measure  of  damages  in 
thirds  of^^this  supposed  damage  arose  both  cases,  and  that  measure  is  the 
after  the  bringing  of  the  suit.  This  amount  which,  in  the  language  of  Ra- 
enormous  amount  of  profit,  given  under  pallo,  J.,  is  the  natural,  reasonable,  and 
the  name  of  damages,  could  not  have  proximate  result  of  the  wrongful  act 
been  arrived  at  except  upon  the  unrea-  complained  of,  and  which  a  proper  de- 
sonable  supposition,  unsupported  by  any  gree  of  prudence  on  the  part  of  the 
evidence,  that  the  plaintiff  would  not  plaintiff  would  not  have  averted.    The 
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In  Pennsylvania,  in  case  of  the  conversion  of  stock,  not  involv- 
ing an  actually  wrongful   conversion    or  breach  of  trust,*  the 

measure  of  damages  is  the  value  of  the  stock  at  the  time  of  the 
technical  conversion,  with  interest  thereon.* 

loss  of  a  sale  of  the  stock  at  the  high-  nary  rule  in  equity  that  a  trustee  shall 
est  price  down  to  trial,  would  seem  to  not  put  into  his  own  pocket  any  of  the 
be  a  less  natural  and  proximate  result  profits  arising  from  the  trust  estate." 
of  the  wrongful  act  of  the  defendant  In  Neiler  v,  Kelley,  69  Pa.  St  403, 
in  selling  it  when  plaintiff  had  the  which  was  an  action  of  trover  to  re- 
stock for  an  investment,  than  when  he  cover  damages  for  the  conversion  of 
had  it  for  a  speculation,  for  the  intent  railroad  stocks,  alleged  to  have  been 
to  keep  it  as  an  investment  is  at  war  held  by  the  defendants  as  collateral  se- 
with  any  intent  to  sell  it  at  any  price,  curity  for  the  payment  of  a  debt,  the 
even  the  highest.  But  in  both  cases  measure  of  damages  was  held  to  be  the 
the  qualification  attaches  that  the  loss  market  value  of  the  stock  at  the  time  of 
shall  be  only  such  as  a  proper  degree  the  sale,  with  interest.  In  this  case, 
of  prudence  on  the  part  of  the  com-  Scarswood,  J.,  recognizing  the  general 
plainant  would  not  have  averted,  and  rule  as  to  the  measure  of  damages  and 
a  proper  degree  of  prudence  on  the  the  modifications  as  established  in  early 
part  of  the  complainant  consists  in  re-  decisions,  said :  **  The  rule,  however,  is 
purchasing  the  stock  after  notice  of  its  not  changed,  but  only  modified  to  this 
sale,  and  within  a  reasonable  time.  If  extent,  that  wherever  there  is  a  duty  or 
the  stock  then  sells  for  less  than  the  obligation  devolved  upon  a  defendant 
defendant  sold  it  for,  of  course  the  to  deliver  such  stocks  or  securities  at  a 
complainant  has  not  been  injured,  for  particular  time,  and  that  duty  or  obli- 
the  di£ference  in  the  two  prices  inures  gation  has  not  been  fulfilled,  then  the 
to  his  benefit.  If  it  sells  for  more,  that  plaintiff  is  entitled  to  recover  the  high- 
difference  the  defendant  should  pay.''  est  price  in  the  market  between  tJiat 

1.  Bank  of  Montgomery  v,  Reese,  26  time    and  the  time    o  f  trial.    .    .    . 

Pa.  St.  143 ;  Musgrave  v.  Beckendorff,  but  where  a  plaintiff  seeks  to  fasten  a 

53  Pa.  St.  310.  responsibility  for  more  than  the  usual 

In  Bank  of  Montgomery  v.  Reese,  measure  of  damages,  he  must  also 

36  Pa.  St.  143,  trover  was  maintained  fasten  upon  the  defendants  the  duty  or 

against  a  trustee.    It  was  held  that  the  obligation   t  o  deliver  specifically  the 

trustee  should  not  be  allowed  to  take  to  stock  or  securities  at  some  particular 

himself  the  profits  of  the  trust  estate.  time,    and   their  refusal  to   fulfill  that 

In   Wilson  v.  WhiUker,  49  Pa.  St.  duty."    In  Work  v.  Bennett,  70  Pa.  Bt 

117,  Read,  J.,  said:  '*The  contention  484,  the  doctrine  as  stated  in  this  last 

on  the  part  of  the  plaintiff  was  that  this  case  was  approved.    The  plaintiff 

case  was  ruled  by  the  Bank  of  Mont-  brought  an  action  for  collatersd  which 

gomery  v.  Reese,  36  Pa.  St.  143.    That  he   had  left  with   the  defendant,  who 

case  was  rightly  decided  and  whenever  wrongfully  repledged  the  security.    It 

a  similar  case  occurs,  we  shall  be  gov-  was  held  that  the  defendant  might  re- 

erned  by  it.    But  this  does  not  include  coup  the  balance  due  as  the  damages 

dicta  or  expressions  of  opinion,  which  for    the  conversion  of  the   plaintiff's 

were  not  essential  to  the  decision,  and  stock.     See  also  Van  Voorhis  t*.  Rea, 

which  were  clearly  extrajudicial.    *  A  153  Pa.  St.  19. 

corporation,'  says  Lewis,  C.  J.,  *  was  8.  Huntingdon,  etc.,  R.  Co.  z\  Eng- 
trustee  for  the  stockholders,  but  in  dis-  lish,  86  Pa.  St.  347 ;  North  v.  Phillips, 
regard  of  the  duties  of  the  trust,  in  89  Pa.  St.  250 ;  Neiler  v,  Kelley,  69  Pa. 
distributing  this  stock,  it  deprived  Mr.  St.  403 ;  Work  v,  Bennett,  70  Pa.  St. 
Reese  of  a  number  of  shares  to  which  484;  Pennsylvania,  etc.,  Ins.  Co.  v.  Phil- 
he  was  entitled.'  The  moment,  there-  adelphia,  etc.,  R.  Co.,  153  Pa.  St.  160. 
fore,  that  you  establish  the  relation  of  Where  a  corporation,  through  an  in- 
trustee  and  cestui  que  trust  between  nocent  mistake,  allowed  a  transfer  under 
the  bank  ifnd  its  stockholder,  the  latter  a  forged  power  of  attorney,  it  was  held 
is  entitled  either  to  have  the  specific  that  the  owner  of  the  stock  might  re- 
article,  as  of  the  day  on  which  it  should'  cover,  not  the  highest  price  reached  by 
have  been  delivered  to  him,  or  its  high-  the  stock  between  the  date  of  the  con- 
est  price,  with  all  dividends  declared  version  and  the  commencement  of  the 
upon  it.    This  is  formed  upon  the  ordi-  suit,  but  the  value  of  the  stock  at  the 
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6.  Choses  in  Action — ^Billa^  Votes,  etc. — In  trover  for  the  conversion 
of  bills,  notes,  and  other  choses  in  action,  the  measure  of  damages 
is  prima  facie  the  face  value  thereof  with  interest ;  *  but  the  de- 
fendant may  show,  in  the  reduction  of  damages,  the  insolvency  or 

time    of   the    transfer,  with    interest.  Sel.  Cas.  (N.  Y.)  351,  in  an  action  of 

Pennsylvania,  etc.,  Ins.  Co.  v.  Phila-  trover  by  a  bank  against  a  carrier  for 

delphia,  etc.,  R.  Co.,  153  Pa.  St.  160.  the  non-delivery  of  its  own  notes,  the 

1.  Paine  t>.  Pritchard,  2  C.  &  P.  558;  measure  of  damages  was  held  to  be 
13  E.  C.  L.  261;  Mercer  v,  Jones,  3  merely  nominal  if  the  bills  were  de- 
Camp.  477 ;  Delegal  v.  Naylor,  7  Bing.  stroyed,  otherwise,  if  they  had  been 
460;  20  E.  C.  L.  199;  Booth  V,  Pow-  converted  to  the  defendant's  own  use. 
ers,  56  N.  Y.  22;  Potter  v.  Merchants'  In  an  action  of  trover  to  recover 
Bank,  28  N.  Y.  645;  83  Am.  Dec.  273 ;  damages  for  the  conversion  of  a  check 
Decker  v,  Matthews,  12  N.  Y.  313;  which  had  been  lost  and  paid  by  a 
Outhouse  V.  Outhouse,  13  Hun  (N.  Y.)  banker  under  a  forged  indorsement,  it 
130;  Loomis  T'.  Mowrey,8  Hun  (N.  Y.)  was  held  that  the  measure  of  damages 
311;  Metropolitan  El.  R.  Co.  v.  Knee-  was  the  full  value  of  the  amount  for 
land,  120  N.  Y.  134 ;  Tyng  v.  Commer-  which  it  was  drawn.  Survey  v.  Wells, 
cial  Warehouse  Co.,  58  N.  Y.308;  Bank  5  Cal.  125. 

of  Mobile  v,  Marston,  7  Ala.  108;  In  an  action  for  the  conversion  of 
Walker  t;.  Forbes,  25  Ala.  139;  60  Am.  certificates  of  deposit,  evidence  that  at 
Dec.  498;  Ray  v.  Light,  34  Ark.  421;  the  time  of  the  alleged  conversion 
Griffith  V,  Burden,  35  Iowa  138 ;  Sadler  payment  had  been  demanded  and  re- 
t'.  Bean,  37  Iowa  439 ;  Garvin  v.  Wis-  fused,  tends  to  show  the  maker's  in- 
well,  83  111.  215;  Murray  v.  Pate,  6  solvency,  and  a  depreciation  in  the 
Dana  (Ky.)  3^5;  Robbins  v.  Packard,  value  of  the  certificates,  and  should  be 
31  Vt.  570;  76  Am.  Dec.  134;  Hersev  admitted.  First  Nat.  Bank  v.  Dick- 
V,  Walsh,  38  Minn.  521;  Exeter  Bank  son,  5  Dakota  286. 
V.  Gordon^  8  N.  H.  66;  Woodborne  v.  In  Exeter  Bank  v.  Gordon,  8  N.  H. 
Scart>orough,  20  Ohio  St.  57.  66,  where  the  bank  had  received  a  note 

A  person  who  fraudulently  places  in  as  collateral  security,  and  had   subse- 

circulation  a  negotiable  instrument  of  quently,  without  the  consent  of  the 

another,  whether  made  by  him  or  by  pledgor,  compromised  it  by  receiving 

his   apparent    authority,  and   thereby  one-half  thereof  from  the   maker,  it 

renders  him  liable  to  pay  the  same  to  a  was  held  that  the  bank  was  bound  to 

i^jftf^^e  purchaser,  is  guilty  of  a  tort,  credit    the    pledgor    with     only    the 

and,  in  the  absence  of  special  circum-  amount  received,  upon  proof  that  the 

stances  diminishing  its  value,ispre6ump-  compromise   was    advantageous,   and 

lively  liable  to  the  injured  party  for  the  that  the  maker  was  insolvent  and  un- 

face  value  thereof.     Metropolitan  El.  able  to  pay  the  balance.    See  Griggs 

R.  Co.  f.  Kneeland,  120  N.  Y.  124.  v.  Day,  136  N.  Y.  162. 

In  Hynes  v,  Patterson,  95  N.  Y.  i.  Interest. — It  has  been  held  that  the 

where  the  plaintiff's  notes  were  fraudu-  measure  of  damages  is  the  amount  of 

lently  converted,  and  he  satisfied   the  the  note  and  interest  at  the  time  of  the 

judgment  therein  in  favor  of  third  per-  conversion,  with  interest  upon  the  ag- 

sons  by  the  surrender  of  real  estate  gregate  from  that  time  to  the  verdict, 

which  he  had  previously  transferred  to  SeeSt.  Johnsv.O'Connel,7  Port.  (Ala.) 

hiB    wife    without    consideration,   the  466.  And  in  Merchants',  etc.,  Nat.  Bank 

measure  of  damages  for  the  conversion  v.  Masonic   Hall,   62   Ga.  271,  where 

of  the  notes  was  held  to  be  the  value  of  t>onds  with  coupons  for  the  interest 

the  property.  were  converted,  a  verdict  for  the  value 

Where  the  maker  of  a  note,  barred  of  the  bonds  and  of  the  mature  cou- 

by  the  Statute  of  Limitations,  deceit-  pons  at  the  time  of  the  demand,  with 

fully  obtained  possession  of  the  note  interest  on  the  aggregate  value  from 

and  destroyed  it,  it  was  held  that  the  the  demand,  was  not  excessive.    But 

whole  amount  with  interest  might  be  in  Benjamin  Wagon,  etc.,  Co.  v.  Mer- 

recovered  in  an  action  of  trover,  no  pre-  chants'    Exch.  Bank,  63  Wis.  470,  this 

sumption  being  made   in  favor  of  the  was  denied,  upon  the  ground  that  the 

wrongdoer.     Outhouse  v.  Outhouse,  13  plaintiff's  recovery  could  not  possibly 

Hun  (N.  Y.')  130.  exceed  the  amount  due  from  the  notes 

In  Delaware  Bank  v.  Smith,  i  Edm.  at  the  time  the  verdict  was  rendered, 
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inability  of  the  obligee,  or  any  other  fact  impugning  their  value.^ 

Where,  however,  the  maker  has  converted  it,  he  cannot  set  up 

his  own  insolvency  or  inability  in  mitigation  of  damages.*  Where 

Policies  of  insurance  which  have  matured,  or  on  which  the  liability 
as  attached,  are  converted,  the  measure  of  damages  is  prima 

and  hence  only  simple   interest  should  Evidence  of  the  invalidity  of  the  bill 

have  been   computed  therein  till  that  or  note  may  be  admitted.     Zeigler  r. 

time.  Wells,  23  Cal.  179;  83  Am.  Dec.  87. 

Nominal  Damagos  Upon  Snrrondor  of  The  insolvency  of  the  maker  may  be 
Note. — In  Churchill  x\  Welsh,  47  Wis.  shown  by  parol  evidence.  McPeters  v, 
39,  where  it  appeared  clearly  in  the  evi-  Phillips,  46  Ala.  496. 
dence  that  the  notes  of  a  third  person  In  the  absence  of  evidence  of  want  of 
came  into  the  hands  of  the  defendant  as  ability,  the  presumption  is,  that  the 
an  agent  for  the  plaintiff  solely,  or  as  maker  is  solvent  and  able  to  pay  the 
custodian  for  the  plaintiff  and  the  note.  Potter  v.  Merchants',  etc.,  Bank, 
maker,  and  the  defendant  never  claimed  28  N.  Y.  655;  86  Am.  Dec.  373;  Wal- 
to  own  them,  and  offered  before  the  suit  rood  v.  Ball,  9  Barb.  (N.  Y.)  271. 
to  surrender  them  if  both  parties  would  The  defendant  must  show  the  facts 
agree,  and  after  the  suit  was  brought  upon  which  he  relies  at  the  trial ;  he 
offered  to  bring  them  into  court  and  to  cannot  afterwards  object  that  the  ver- 
be  relieved  from  the  responsibility  in  diet  was  unwarranted,  on  the  ground 
relation  to  them,  and  it  did  not  appear  that  the  notes  may  have  been  worth- 
that  the  plaintiff  had  suffered  any  less.  Burrows  v,  Keays,  37  Mich.  430. 
special  damages,  it  was  held  that  the  The  mere  fact  that  it  is  proved  that 
verdict  might  be  reduced  to  nominal  the  maker  has  no  property  from  which 
damages  and  costs  upon  the  surrender  collection  may  be  enforced  by  execu- 
of  the  notes  to  the  plaintiff.  tion,  will  not  be  considered  in  estimate 

So  in  Thayer  v,  Manley,  73  N.  Y.  ing  the  damages.     If  the  court  is  satis- 

305,  in  an  action  for  the  conversion  of  lied  that  the  note  was  available  for  its 

several  notes  made  by  the  plaintiff,  nominal  value  to  the  plaintiff,  as  would 

where  it  appeared  that  afler  action  was  be  the  case  where  the  holder  of  such  a 

commenced,  but  before  trial,  one  of  the  paper  is  debtor  to  the  maker,  in  such 

notes  became  due,  and  that  all  were  case  it  may  be  as  valuable  to  him  by 

still  in  the  possession  of  the  defendant,  way  of  set-off,  as  if  the  maker  were  able 

it  was  held  that  the  plaintiff  was  en-  to  pay  and  of  sound  credit.     Rose  v. 

titled  to  recover  full  value,  but  that  the  Lewis,  10  Mich.  483. 

judgment  should  give  the  defendant  the  iniolvonoy  SulMoqnant  to  &  Oohtw- 

right  to  cancel  and  return  the  notes  as  lion. — In  King  v.  Ham,  6  Allen  (Mass.) 

a  satisfaction  of  damages.  298,  where  notes  were  taken,  and  upon 

In  Stone  v,  Clough.  41  N.  H.  290,  demand  possession  was  refused,  and 
which  was  an  action  of  trover  against  subsequently  the  maker  became  insol- 
one  who  wrongfully  withheld  a  note  vent,  the  measure  of  damages  was  held 
which  had  been  fully  paid,  upon  sur-  to  be  the  value  of  the  notes  at  the  time 
render  of  the  note  only  nominal  dam-  of  the  conversion  with  interest  there- 
ages  were  allowed.  after. 

Audited  Aooovnt. — In  O'Donough  v.  8.  Robbins  v.  Packard,  31  Vt.  570; 

Corby,  22  Mo.  393,  in  an  action  of  tro-  76  Am.  Dec.  134;  Stephenson  w.  Thay- 

ver  for  an  audited  account,  the  measure  er,  63  Me.  143;  Outhouse  v.  Outhouse, 

of  damages  was  held  to  he  prima  facie  13  Hun  (N.  Y.)  133. 

the  amount  the  paper  called  for.  In  Stephenson  v.  Thayer,  63  Me.  143, 

1.  Griggs  V,  Day,  136  N.  Y.  152;  the  case  was  well  stated.  Barrows,  J., 
Thayer  v.  Manley,  73  N.  Y.  305;  said:  '*  The  debtor  cannot,  after  wrong- 
Western  R.  Co.  V.  Bayne,  75  N.  Y.  *i ;  fully  depriving  his  creditors  of  the  evi- 
Potter  V,  Merchants',  etc..  Bank,  40  N.  dence  of  his  mdebtment,  mitigate  the 
Y.  Super.  Ct.  405;  Ingalls  v.  Lord,  i  damages  to  be  recovered  against  him 
Cow.  (N.  Y.)  2^;  McPeters  r.  Phil-  for  this  act  by  setting  up  his  own  worth- 
lips,  46  Ala.  496;  First  Nat.  Bank  z>.  lessness.  The  sum  which  the  defendant 
Dickson,  5  Dakota  286;  Alger  z'.Merritt,  himself  realizes  by  the  act  of  conver- 
16  Iowa  121 ;  Callanan  v.  Brown,  31  sion  must  surely  be  the  lowest  measure 
Iowa  333.  of  damages.  If  a  man  takes  up  his  own 
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facie  their  face  value  with  interest,*  But  in  the  case  of  the  con- 
version of  policies  still  current,  the  measure  of  damages  is  to  be 
determined  by  the  jury  under  all  the  circumstances  of  the  case,* 

7.  InBtmmeiitB  of  Titte. — In  trover  for  the  conversion  of  title- 
deeds  the  measure  of  damages  is  merely  nominal,^  unless  the 

paper  in  that  manner,   the  amount  ble,  the  measure  of  damages  would  be 

which   he  would   have  been  legally  the  present  value  of  the  amount  named 

bound  to  pay  to  retire  it  regularly,  is  in  the  policy,  less  the  present  value  of 

surely  the  amount  which  he  has  real-  the  cost  in  premiums  it  would  require 

ized  by  its  conversion."  to  procure  another   policy  of  like 

1.  Pollclos   of  Insurance. — An  insur-  kind  and  value  on  the  same  life,  taking 

ance  broker,  who,  without  authority,  into   consideration    the   probable  life 

compromised  with  the  insurers  for  less  according  to   the  expectancy   tables ; 

than  the  amount  recoverable,  and  gave  but  where  the  insured  is  not  in  good 

up  the  policy ,wa8  held  liable  to  the  own-  health,  and  his  life   not  insurable,  it 

er   for   the  whole   sum   and   interest,  would  be  necessary  first,  to  ascertain 

Sharp  V,  Whipple,  i  Bosw.  (N.  Y.)  557.  from  the  tables,  and  from  proof  of  his 

So  in  Hayes  v,  Massachusetts,  etc.,  general  condition  of  health   and  the 

Ins.  Co.,  125  111.626,  an  insurance  com-  testimony  of  experts,  his  probable 

pany  which  brought  about  a  surrender  length  of    life,  and  then   to  compute 

of  an  insurance  policy  from  a  guardian  the  present  value  of  the  amount  of  the 

for  a  less  sum  than  the  full  amount  due,  benefit  named  in  the   policy,  and  the 

the  statute  forbidding  such  action  by  present  value  of  the  premiums  to  be 

the  guardian  without  the  approbation  paid   thereon   during  such   life;    and 

of  the  court,  was  held  liable  for  the  where  the  present  value  of  the  benefit 

conversion  of  the  policy  in  an  action  by  is  greater   than  the  present  value  of 

the  ward,  and  the  measure  of  damages  the  premiums  to  be  paid,  the  differ- 

was  the  balance  of  the  principal  sum  ence  between   such   values   would  be 

due  upon  the  policy  with  interest.  the  measure  of  damages. 

In  Watson  v,  McLean,  96  E.  C.  L.  S.  In  Mowry  v.  Wood,  12  Wis.  413, 

75,  it  appeared  that  a  debtor  made  an  Dixon,  J.,  said:  *'  In  most  cases  where 

assignment  of  his  property  to  trustees  the  title  is  una£fected,  and  the  conduct 

for  the  benefit  of  creditors.     He   was  of  the  defendant  has  not  been  fraudu- 

possessed  at  the  time  of  a  policy  of  in-  lent  or  oppressive,  but  where  the  deed  or 

surance  on   his  life,  the  existence  of  otherwritteninstrumentwaslost  or  de- 

which  was  unknown  to  the  trustees,  stroyed  through  his  mistake,  negligence. 

The   executor  of    the  debtor  having  or  slight  omission,  the  more  just  rule 

secured  possession   and  collected  the  ofdamages  would  be  such  sum  as  would 

policy  as  an  asset  of  his  estate,  it  was  recompense  the  plaintiff  for  any  actual 

held  that  trover  would  lie  by  the  as-  loss  which  he  may  have  sustained  and 

signee  for  the  benefit  of  creditors,  and  for  his  trouble  and   expense  in  going 

that  the  measure  of  damage  was  the  into  a  court  of  equity  or  elsewhere,  to 

face  value  of  the  policy.    Cockburn,  establish  and  perpetuate  the  evidence 

C.  J.,  said  :  '*  The  trustees  under  the  of  his  title,  with  the  costs  of  the  action, 

assignment  were  entitled  to  have  the  ...     If  the  taking,  loss,  or  destruc- 

instrument.    The  defendant  wrongly  tion,  was  wanton  or  malicious,  the  jury 

applies  it  to  her  own  purposes;  she  thus  might  add  such  sum  by  way  of  punish- 

converts  it  to  her  own  use.     I  think,  ing  the  defendant,  as  in  their  judgment 

therefore,  that  the  amount  which  she*  the  circumstances  required.     ...     If 

receives  is  the   measure  of  damages,  it    should   appear  that  the  defendant 

because,  if  the  plaintiffs  had  had  the  still  possessed  the  deed  or  writing,  and 

instrument,  they  would  have  had  no  stubbornly   or  vexatiously  refused   to 

difiiculty  in  obtaining  the  amount."  surrender  or  produce  it,  damages  to  the 

See  also  Kohne  v.  Insurance  Co.  of  full  value  of  the  land,  and  even  beyond, 

N.  A.,  I  Wash.  C.  C.  93.  might  be  given,  in  order  to  compel  a 

8.  Wheeler  v,  Pereles,  43  Wis.  333.  return,  and  as  a  penalty  of  the  obsti- 

In  Barney  t;.  Dudley,  42  Kan.  212;  16  nacy  and  vexation." 

Am.  St.  Rep.  476,  the  rule  is  enunci-  In  TowJe  v»  Lovet,  6  Mass.  394,  an 

ated  as  follows:  where  the  insured  is  action   was  brought  by  the  owner  of 

still  in  good  health  and  his  life  insura-  the   land    against  a  stranger  for  the 
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plaintiff  can  show  that  he  has  sustained  some  special  injury  by 
reason  of  the  conversion.* 

8.  Interest. — It  is  generally  accepted  that,  in  trover,  in  estimating 
the  measure  of  damages  to  the  value  of  property  at  the  time  of 
conversion,  interest  should  be  added  from  that  time  to  the  entry 
of  judgment,  unless  it  is  otherwise  provided  by  statute  ;  *  and,  in 

conversion  of  a  title  deed,  but  the  meas-  Chester  v.  Craig,  33  Mich.  205 ;  Robin- 

ure  of  damages  'was  agreed  upon  b}'  the  son  v.   Barrows,  48  Me.    186;  Gibs  v, 

parties,  and  was  not  reported.  WoiFord,  26  Tex.  76;  Ewart  v.  Kerr,  a 

In  England^  although  the  judgment  McMull.  (S.Car.)  141;  Bigelow  v.  Yioo- 

may  be  for  the  full  value  of  the  land,  little,  36  Wis.  115;  Northern  Transp. 

satisfaction  of   the  damages  maj  be  Co.  v.  Sellick,  53  111.  249 ;  Chicago,  etc., 

entered  on  the  roll  upon  the  terms  of  R.  Co.  v,  Ames,  40  111.  249;  HiU  v.  Can- 

the  defendant's  delivering  up  the  deeds  field,  56  Pa.  St.  454;  Thrall  v,  Lathrop, 

and  paying  all  the  costs,  as  between  30  Vt.  307;  73  Am.  Dec.  306;  Winslow 

attorney    and   client,   incurred  by  the  v,  Norton,  29  Me.  419;   50  Am.  Dec. 

plaintiff,  and  submitting  to  other  terms,  601;   Kamerich  v.  Castleman,  20  Mo. 

placing  the  plaintiff  in  as  good  a  situa-  App.  658 ;  Shepherd  v,  McQuilkin,  2 

tion  as  he  was  before  the  cause  of  ac-  W.  Va.  96;  Arpin  v.  Burch,  68wl8. 619. 

lion.    Coombe  v,  Sansom,  i  D.  &  R.  In  Elkins   v.   East  India  Co.,  i  r. 

201.     See  also   Loosemore  v,  Radford,  Wms.  396,  where  the  defendant  con- 

9  M.  &  W.  657.  verted  a  ship,  and  sold  it,  it  was  said 

1.  In   Clowes  v,   Hanley,  12  Johns,  that,  "  If  a  man  has  my  money,  by  way 

(N.  Y.)  484,  which  was  an  action  for  of  loan,  he  ought  to  answer  interest;  but 

a  title  bond  executed  by  the  defendant  if   he    detains   my   money   from  use 

himself,  the  plaintiff  was  entitled  to  re-  wrongfully,  he  ought  h  fortiori  to  an- 

cover  the  full  value  of  the  land  to  which  swer  interest;  and  it  is  still   stronger 

he  was  entitled  under  the  bond,  the  de-  where  one,  by  wrongful  act,  takes  from 

fendant  remaining  the  owner.  me  my  money  or  my  goods  which  I  am 

In  Perry  v.  Frame,  2  Bos.  &  P.  451,  trading  with,  in  order  to  turn  them  into 

which  was  an  action  for  a  lease,  where  money."    See  also  Hatten  v.  Simpson, 

it  appeared  that  the  defendant  had  made  2  Yes.  722;      Hodgson  v.  Ambrose, 

arrangements  with  the  landlord  which  Dougl.  337. 

amounted  to  an  appropriation  of  the  re-  In  McCormack  v.  Pennsylvania,  etc., 

turn,  the  plaintiff  was  held  entitled  to  R.  Co.,  49  N.  Y.  303,  Folger,  J.,  said 

the  recovery  of  full  value  of  such  judg-  that,  **  In  the  action  of  trover,  interest 

ment.  is  as  necessary  a  part  of  a  complete  fn- 

Damages  for  the  Oonvenloii  of  Certlf-  demnity,  as  the  value  itself,  and  in  fix- 

loate  of  Biook. — The  measure  of  dam-  ing  the  damages  it  is  not  any  more  in 

ages  for  the  conversion  of  a  mere  cer-  the    discretion    of  the  jury   than  the 

tificate  of  stock,  unless  the  ownership  of  value.*' 

the  shares  is  anected,  cannot  be  placed  In  Ewart  v,  Kerr,  a  McMull.  (S. 
as  the  value  of  the  shares  which  it  rep-  Car.)  141,  where  the  property  was  con- 
resents.  Daggett  V,  Davis,  53  Mich,  verted  and  reduced  to  money  in  the 
35;  51  Am.  Rep.  91.  See  also  Connor  hands  of  the  defendant,  it  was  said 
t;.  Hillier,  11  Rich.  (S.  Car.)  193;  73  that  the  smallest  measure  of  damages 
Am.  Dec.  105.  of  trover,  was  the  amount  received  from 

8.  Douglass  V,  Kraft,  9   Cal.    562 ;  the  conversion,  with  interest  from  that 

Hamer  r.  Hathaway,  33  Cal.  117;  Clark  time." 

V,  Whitaker,  19  Conn.  319;  48  Am.  In  England^  the  allowance  of  inter- 
Dec.  160;  Garrard  t>.  Dawson,  49  Ga.  est  is,  by  3  &  4  Wm.  lY.,  ch.  42,  %  28,  in 
434;  Hyde  v.  Stone,  7  Wend.  (N.  Y.)  the  discretion  of  the  jury. 
354;  22  Am.  Dec.  582;  Andrews  v.  Du-  North  Carolina, — Section  573  of  the 
rant,  18  N.  Y.  496;  Parrott  v,  Knicker-  Code  makes  it  discretionary  with  the 
bocker,  etc..  Ice  Co.,  46  N.  Y.  361;  jury  whether  interest  is  to  be  allowed 
Wilson  V.  Conine,  2  Johns.  (N.  Y.)  280;  or  not ;  yet  after  the  verdict,  the  judg- 
Baker  v,  Wheeler,  8  Wend.  (N.Y.)  505 ;  ment  for  the  damages  assessed  bears 
24  Am.  Dec.  66;  McDonald  v.  North,  interest,  and  this  is  so,  although  the 
47  Barb.  (N.  Y.)  530;  Kennedy  v,  verdict  is  for  a  sum  without  interest 
Whitwell,  4  Pick.  (Mass.)  466;  Win-  Stephens  v,  Koonce,  103  N.  Car.  266; 
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the  absence  of  statutory  provisions,  interest  is  to  be  added  and 
not  damages  for  loss  of  hire.^ 

9.  BpecUl  Damages. — Damages  beyond  the  actual  value  of  the 
property  converted  have  been  allowed  the  plaintiff  when,  by  rea- 
son of  the  wrongful  act  of  the  defendant,  he  has  been  subjected  to 

some  special  loss  or  injury.^  The  damage  and  injury  for  which  com- 
pensation is  sought  in  special  damages  must  be  such  as  are  prox- 
imate,' that  is,  resulting  immediately  from  the  wrong  complained 

Patapsco  Mfg.  Co.  v.   Magee,  86   N.  tion    to    recover    personal    property, 

Car.  350 ;    McRae  v.  MalToj,   87   N.  to  say  upon  the  trial  thereof,  whether 

Car.  196.  he    will  accept    a  n    alternative   ver- 

California, — The  rather  anomalous  diet    for    the    property  or  its  value, 

rule  prevails    in   this    state  that  the  or   whether  he   will  demand  a  ver- 

plaintiff,  if  he  recovers,  may  elect  to  diet  for  the   property  alone  and  its 

take  judgment  either  for  the  value  of  hire,  if  any,  and   it  shall  be  the  duty 

the  property  at  the  time  of  the  con-  of    the    court    to    instruct    the    jury 

version,  with  interest  from  that  time,  to  render  the  verdict  as  the  plaintiff 

or,  where  he  has  prosecuted  the  ac-  may  thus  elect.     .    .    .    In  an  action 

tion  with  reasonable  diligence,  for  the  of  trover  the  verdict  may  be   in  the 

highest  market  value  of  the  property  alternative — that  is,  it  must  be  for  the 

at  any  time  between  the  conversion  value  of  the  property  sued  for,  which 

and  the  verdict,  without  interest.     If  may  be  discharged  by  the   return  of 

he  fails  to  elect,  the  court  may  award  the    property,  within    a    given    time 

the  damages  under  either  rule.     Bar-  specified   in    the  verdict.''     See    also 

rante  v,  Garratt,  50  Cal.  112.  Schley  v.  Lyon,  6  Ga.  530. 

Montana, — Under  Montana  Comp.  In  TuUer  v.  Carter,  59  Ga.  395,  the 
Stat.,  ch.  73,  regulating  interest  in  the  following  interpretation  was  put  on 
territory,  no  interest  can  be  recovered  the  above  enactment:  Where  the 
upon  an  unliquidated  demand  until  plaintiff  is  content  to  recover  the  value 
the  amount  thereof  has  been  ascer-  of  the  property  at  the  time  of  its  con- 
tained; and  this  rule  is  applicable  to  version,  and  proves  its  value  at  that 
trover,  which  has  the  characteristics  date  only,  he  will  be  entitled  to  inter- 
of  a  suit  sounding  in  damages.  Palmer  est  to  the  time  of  trial ;  but  if  he  in- 
V.  Murray,  8  Mont.  313 ;  Isaacs  v.  Mc-  troduces  testimony  to  show  its  highest 
Andrew,  i  Mont.  437 ;  Randall  v,  value  between  the  conversion  and  the 
Greenhood,  3  Mont.  566 ;  Bohm  v.  trial,  the  measure  of  damages  will  be 
Dunphy,  i  Mont.  333.  such  value,  without  the  interest 

Bonis. — In  Maury  v,  Coyle,  34  Md.  S.  Davis  v,  Oswell,  7  C.  &  P.  804;  32 

335,  where  bonds  were  converted,  it  E.  C.  L.  744;  Bodley  V.Reynolds,  8  Q^ 

was  held  that  the  measure  of  damages  B.  779;  Mowry  v.  Wood,  12  Wis.  413. 

was  the  value  of  the  bonds  at  the  time  But  see  Seymour  v,   Ives,    46  Conn, 

the  demand  was  made  for  them,  and  109,  denying  the  allowance  of  such 

the  value  of  gold  interest  thereon,  on  damages. 

the  day  when  the  same  was  payable,  S.  Where  a  carpenter's  tools    have 

together  with  interest  on  the  value  of  been  converted,  and  he,  by  reason  there- 

the  several  installments  of  such  gold  of,  has  lost  a  valuable  employment,  or 

interests  due  semi-annually,  and  inter-  been  unable   to  earn   his  customary 

est  on  the  principal  from  the  time  of  wages,  damages  for  such  consequences 

the  conversion.     See  supra ^  this  title,  may   be   recovered.      Bodley  v,   Rey- 

Ckoses  in  Action— Bills  and  Notes,  etc,  nolds,  8  Q^  B.  779 ;  8  Ad.  &  El.  N.  S. 

1.  So  in  an  action  for  the  conversion  779;  55  £.  C.  L.  778. 
of  a  slave,  the  defendant  could  not  re-  So,  where  in  an  action  for  the  con- 
cover  the  value  of  hire  by  way  of  dam-  version  of  a  horse,  the  owner  was  en- 
ages.  Pope  V,  Allen,  19  Mo.  467.  So  titled  to  recover  in  addition  to'  the 
in  trespass.  Fail  v.  Presley,  50  Ala.  342.  value  of  his  own  horse  at  the  time  of 
But  see  Hair  v.  Little,  28  Ala.  236.  the  conversion,  the  amount  which  he 

In  Georgia,  it  is  provided  by  sec-  had  been  compelled  to  pay  for  the  hire 

tion  3564  of  the  Code,  **  It  shall  be  of  other  horses  in  consequence  of  his 

the  option  of  the  plaintiff,  in  an  ac-  having  been  deprived  of  the  use  of  his 
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of  and  not  remote  or  speculative.*  To  recover  such  damages, 
they  must  be  alleged  in  the  declaration.*  Where  the  unlawful 
taking  and  conversion  was  willful  and  malicious,  or  attended  with 
peculiarly  vexatious  circumstances,  exemplary  or  vindictive  dam- 
ages have  been  allowed.^ 

own   animal.     Davis  v,  Oswell,  7  C.  8.  Moon  v.  Raphael,  2  Bing.  N.  Cas. 

&  P.  804;  33  £.  C.  L.  744.  310;  29  E.  C.  L.  345;  Hughes  v,  Quen- 

In  an  action  for  the  wrongful  seizure  tin,  8   C.   &  P.  703;  34  E.  C.  Lw  ^91; 

and  sale  of  the  plaintiff 's  stock  in  trade  Davis   v.  Oswell,  7  C.   &    P.  ^4; 

under  legal  proceedings,    it  was  held  Gushing  v,  Sevmour,  30  Minn.  301 ; 

that,  while  the  profits  that  he  was  mak-  Barrelett  t;.  Bellgard,  71  111.  2S0;  Nun- 

ing  might  not  be  recovered  as  such,  the  an  v.  San  Francisco,  38  Cal.  689;  Gove 

amount  might  be  proved  and  consid-  v,  Watson,  61  N.  H.  136. 

ered  by  the  jury  in  estimating  the  in-  8.  Brizsee  v,  Maybee,  3i  Wend.  (N. 

jury  done  to  the  plaintiff.    Juchter  v.  Y.)    144;   Neiler  v,  Kelley,  69  Pa.  St 

Boehm,  67  Ga.  534.  409.     But  see  McDowell  v.  Murdock, 

1.  In  Farmers*  Bank  v.  McKee,  2  Pa.  i  Nott  &  M.  (S.  Car.)  237 ;  9  Am.  Dec. 

St.  318,  where  the  plaintiff  contracted  684.  In  the  absence  of  evidence  of  such 

with  A  to  build  a  vessel,  and  made  ad-  malice  or  oppression,  punitve  damages 

vances  from  time  to  time,  for  which  A  could  not  be  allowed.    Waller  v,  Wal- 

gave  as  security  a  bill  of  sale  of  the  ler,  76  Iowa  513. 

vessel,  where  the  defendant  had  con-  Where  the  plaintiff  complained  not 
verted  the  debt  before  the  vessel  was  only  that  the  defendant  took  his  goods, 
finished,  the  plaintiffs  were  held  enti-  but  that  he  did  so  on  a  false  and  un- 
tied to  recover  the  value  of  the  vessel  at  founded  claim  of  right,  and  that  he,  the 
the  time  of  the  conversion,  and  not  at  a  plaintiff,  was  much  annoyed  and  pre- 
subsequent  time,  nor  as  special  damage  judiced  in  his  business,  and  believed  to 
the  value  of  freight  which  the  plain-  be  insolvent,  it  was  held  that  the  jury 
tiffs  might  have  earned  if  the  contractor  might  give  vindictive  damages  for  the 
had  completed  and  delivered  the  vessel  injury  done,  over  and  above  the  value 
to  them.  Reid  v,  Fairbanks,  13  C.  B.  of"^  the  goods  seized.  Brewer  f.  Drew, 
692;  76  E.  C.  L.  692.  II  M.  &  W.  629. 

In  Gushing  v.  Seymour,  30  Minn.  In  Hill  v,  Canfield,  56  Pa.  St.  454,  it 
301,  which  was  an  action  for  the  wrong-  was  said  that  those  cases  in  which 
ful  conversion  of  a  threshing-machine,  it  more  than  compensation  may  be  al- 
was  held  that  the  profits  which  the  lowed  in  trover  are  those  for  the  con- 
plaintiff  might  have  made  from  the  per-  version  of  heir-looms,  family  pictures, 
formance  of  particular  contracts,  if  the  and  the  like,  and  where  there  is  fraud, 
defendant  had  not  deprived  him  of  the  violence,  or  outrage, 
use  of  the  machine,  were  too  conject-  In  Peckham  Iron  Co.  v.  Harper,  41 
ural  and  uncertain  to  furnish  a  proper  Ohio  St.  100,  it  was  held  that  ezem- 
basis  of  damages  for  the  conversion.  plary  damages  might  be  allowed  where 

The  inconvenience  and  annoyance  to  an  agent  by  false  and  fraudulent  repre- 

an  editor  arising  from  the  conversion  of  sentations    to  his   principal,  obtained 

a  file  of  newspapers  is  too  speculative  possession  of  his  principal's  goods  and 

and  remote.    See   Leffingwell  v.  Gil-  converted  them  to  his  own  use. 

Christ,  40  Iowa  416.  In  Bates  v.  Callender,  3  Dakota  256, 

Where  a  traveling  bag  containing  the  where  from  the  evidence  it  appeared 

plaintiff's  clothes  was    converted,  he  that  the  defendant,  an  officer  of  the  law, 

was  not    entitled    to    recover  special  under  color  of  authority  was  guilty  of 

damages  from  the  fact  that  in  conse-  malice  and  oppression,  it  was  held  that 

quence  of  such  conversion  he,  a  work-  thejury  might  g^ve  exemplary  damages, 

ingman,  was  compelled  to  work  in  un-  Evidence  that  the  defendant  took 

suitable  clothes  which  were  damaged  possession  of  goods  under  a  contract 

thefeby.  Saunders t^.Brosius, 52  Mo.  50.  with  the  owner's   agent,  and  not  by 

BxpenM  of  Litlg&tion. — In  Hurd   v,  force,  is  admissible  to  defeat  a  claim  for 

Hubbell,  26  Conn.  389,  it  was  said  that  exemplary  damages.     Slocum  v.  Put- 

the  expense  of  litigation  not  being  nat-  nam  (Tex.  1894),  25  S.  W.  Rep.  53. 

ural  and  proximate  consequences  of  a  In  Cone  v,  Lewis,  64  Tex.  331 ;  53 

conversion,  could  not  be  recovered.  Am.  Rep.  767,  it  was  held  that  an  aver- 
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10.  mtigatioii  of  Damageft-^.  Return  of  Property. — In  gen- 
eral, the  plaintiff  cannot  be  compelled  to  accept  property  offered 
to  be  returned  ;  and  no  tender  or  offer  to  restore  it  will  defeat  the 
right  of  action  or  mitigate  the  damages  ;  ^  nor  will  a  mere  agree- 
ment to  receive  the  property  when  the  injured  party  thinks  fit  to 
disregard  his  agreement  and  bring  suit  for  the  conversion.*  But 
if  the  plaintiff  does  receive  the  property,  whether  from  the  origi- 
nal wrongdoer  or  from  anyone  into  whose  hands  it  may  have  sub- 
sequently come,  the  acceptance  may  be  shown  in  mitigation  of 
damages,  but  will  not  defeat  the  right  of  action.'  The  plaintiff, 
however,  is  entitled  to   damages  for   the   injury  which  he   has 

ment  that  the  defendant  wrongfully  f.   Davidson,  87  Ala.  551;  Woods  v, 

and  maliciously  converted  a  dray,  the  McCall,  67  Ga.  506;  Gove  t>.  Watson, 

property  of  the  plaintiff,  who  was  the  61  N,  H.  136;  McFadden  v,  Whitney, 

head  of  a  family  and  a  licensed  dray-  51  N.  J.  L.  391 ;  Hopple  v,  Higbee,  23 

man  and  the  owner  of  no  other  vehicle,  N.  J.  L.  342  ;    Hough  v.  Rowe,  51  N. 

the  special  injury  done  his  business  as  Y.  Super.  Ct.  207 ;  Brewster  v.  Silli- 

a  drayman  was  sufficient  to  sustain  an  man,  38  N.  Y.  433;  Murray  v.  Burling, 

action  of  exemplary,  as  well  as  actual  10  Johns.  (N.  Y.)  72  ;  Hanmer  v.  Wil- 

damages.  •  sey,  17  Wend.  (N.  Y.)  93;  Connah  v. 

1.  Stick ney  v.  Allen,  10  Gray  Hale,  23  Wend.  (N.Y.)  462;  Bowman 
(Mass.)  352;  Carpenter  v.  Dresser,  72  v.  Teall,  23  Wend.  (N.  Y.)  309;  35 
Me.  377;  39  Am.  Dec.  337;  Norman  Am.  Dec.  562;  Torry  v.  Black,  58 
V.  Rogers,  29  Ark.  365;  Carpenter  v.  N.  Y.  191  ;  Weeks  r.  Simons  (C.  PI.), 
Manhattan  L.  Ins.  Co.,  22  Hun  (N.  21  N.  Y.  Supp.  1004  ;  Stillwell  t'.  Fare- 
Y.)  49;  Reynolds  v,  Schuler,  5  Cow.  well,  64  Vt.  280  ;  Ingram  v,  Rankin, 
(N.  Y.)  323;  Gilbert  v.  Peck,  43  Mo.  47  Wis.  406;  32  Am.  Rep.  762. 
App.  577 ;  Bringard  v.  Stellwagen,  41  The  burden  of  proof  is  on  the  de- 
Mich.  54;  Bromley  v,  Goodrich,  40  fendants  to  show  acceptance  or  con- 
Wis.  131 ;  22  Am.  Rep.  685 ;  Morgan  sent  to  the  return.  Mears  v.  Corn- 
V,  Kidder,  55  Vt.  367.  wall,  73  Mich.  78. 

An  officer  who  wrongfully  attaches  What  Ckmatitates  a  Batum. — In  Hiort 
and  takes  possession  of  certain  picture-  v,  London,  etc.,  R.  Co.,  4  Exch.  Div. 
frames  cannot  show,  in  an  action  188,  where  the  defendant,  a warehouse- 
agatnst  him  by  the  owner,  that  on  the  man,  held  corn  belonging  to  the  plain- 
day  after  the  attachment  he  tendered*  tiff  which  was  delivered  to  G,  an  agent 
to  the  owner  a  return  of  the  property  of  the  plaintiff,  upon  his  promise  to 
in  the  same  condition  as  when  at-  procure  the  delivery  order,  and  subse- 
tached.  Carpenter  r.  Dresser,  72  Me.  quently  F  obtained  the  plaintiff's  de- 
377 1  39  Am.  Dec.  337.  livery  order  for  himself  and  indorsed 

8.  Norman  xk  Rogers,  29  Ark.  365.  it  to  G,  who  forwarded  it  to  the  defend- 

S.  Greenfield  v,  Leavitt,  17  Pick,  ants  as  a  delivery  order  which  he  had 

(Mass.)  I ;  28  Am.  Rep.  268;  Long  v,  promised  to  send  them,  F,  being  unable 

Lamkin,  9  Cush.  (Mass.)  361;  Peele  to  pay,  and  G  never  having  accounted  to 

V,  Suffolk   Ins.  Co.,  7   Pick.  (Mass.)  the  plaintiff  for  the  price  of  the  corn,  it 

254;    19   Am.  Dec.    286;    Orrock    v,  was  held  that,  though  there  had  been  a 

Commonwealth    Ins.    Co.,   21    Pick,  technical  conversion  by  the  defendant, 

(Mass.)  456;  Harrington  v.  Lincoln,  4  the  plaintiff  was  entitled  only  to  nom- 

Gray  (Mass.)  563;  Delano  v,  Curtis,  7  inal  damages  because  the  property  had 

Allen  (Mass.)  470;  Perham  r.  Coney,  been  technically  returned. 
117  Mass.  103  ;  Hall  v.  Corcoran,  107        In  Dailey  v.  Crowley,  5  Lans.  (N.  Y.) 

Mass.  251 ;  9  Am.  Dec.  30;  Wheelock  301 ,  the  defendant  having  induced  the 

v.  Wheelwright,  5  Mass.  104  ;  Gibbs  v.  plaintiff's  wife  to  leave  him,  aided  her 

Chase,  10  Mass.  12^;  Barrelett  v.  Bell-  in  carrying  away  the  plaintiff's  prop- 

gard,  71   III.  280;  Murphjr  v,  Hobbs,  8  erty.     The  wife  afterwards  brought  the 

Colo.  17;  Cook  V.  Loomis,  26  Conn,  property  to  the  vicinitv  of  the  plain- 

483;  Baldwin  t;.  Porter,  12  Conn.  473;  tiff's  residence   and  delivered  to  him 

Green  v.  Stephens,  37  Mo.  App.  641 ;  railroad  checks  for  it.    It  was  held  that 

Sparks  v,  Purdy,  11  Mo.  219;  Pollak  the    plaintiff    virtually    accepted    the 
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sustained  by  the  detention  of  the  property  and  its  deterioration  in 
value  during  the  conversion  ;  the  measure  of  damages  being,  usually, 
the  difference  between  the  value  at  the  time  of  the  conversion 

property,  and  it  was  error  for  the  trial  ises,  and  thereafter  asserts  no  claim  to 

judge  to  allow  damages   for   the   full  its  possession,  the  daniages  recovered 

value  of  the  property.  for  the  taking  should  be  merely  nom- 

Where  the  plaintiff  proved  that  the  inal,  unless  it  is  shown  that  the  plain- 
defendant  took  and  used  his  tools,  but  tiff  has  suffered,  by  reason  of  the  seiz- 
returned  them,  it  was  held  to  be  a  con-  ure,  special  damages,  apart  from  the 
version,  but  one  for  which  the  jury  mere  value  of  the  property.  To  the 
ought  to  give  small  damages,  and  not  same  effect,  see  also  Farr  v.  Hunt  ( Wis. 
the  value  of  the  tools  so  used.  Cook  v,  1894),  58  N.  W.  Rep.  377. 
Hartle,  8  C.  &  P.  568 ;  34  E.  C.  L.  528.  In   McCormick  v.  Pennsylvania 

In  Baldwin  v.  Porter,  12  Conn.  473,  Cent.  R.  Co.,  80  N.  Y.  353,  the  plain- 
where  it  appeared  that  the  defendant  tiff  went  to  the  defendant's  depot  in 
claimed  that  the  plaintiff  had  regained  Philadelphia  with  his  family  and  nine 
the  property  through  the  agency  of  an-  trunks  to  take  passage  to  Chicago.  He 
other,  at  an  expense  much  less  than  the  applied  to  the  baggage-master  for 
value  of  the  converted  property,  the  re-  checks  for  his  baggage,  but  was  in- 
fusal  to  admit  evidence  to  prove  it  was  formed  that  he  must  first  procure 
held  an  error.  tickets ;  while  he  was  absent  for  that 

Where  goods  taken  were  inclosed  in  purpose,  the.baggage- master  caused  the 

boxes,  the  mere  opening  of  the  box  sub-  baggage  to  be  weighed,  checked,  and 

sequently  by  the  owner  to  enable  a  wit-  put  into  the  baggage  car.     Upon  the 

ness  to  appraise  the  value  of  the  goods,  return  of  the  plaintiff  with  his  tickets 

was  not  such  a  resumption  of  the  prop-  he  was  informed  that  under  the  rules  of 

erty  as  would  satisfy  the  mitigation  of  the  company,  the  tickets  were  not  suffi- 

damages.    Connah  v.  Hale,  23  Wend,  cient  to  transfer  all  his  baggage,  and 

<N.  Y.)  462.  for  the  excess,  a  charge  was   made. 

In  Delano  v.  Curtis,  7  Allen  (Mass.)  which  the  plaintiff  refused  to  pay ;  he 
470,  in  an  action  for  the  conversion  of  demanded  his  checks ;  these  were  re- 
machinery  in  a  workshop,  where  it  did  fused  unless  the  extra  charge  was  paid; 
not  appear  that  the  defendant  had  con-  he  then  demanded  his  trunks,  but  the 
verted  the  property  to  his  own  use,  or  baggage-master  refused  to  deliver  them 
moved  the  same,  or  had  the  actual  pos-  for  the  reason  that  they  were  covered 
session  thereof,  otherwise  than  bv  be-  with  other  baggage  and  could  not  be 
ing  in  the  lawful  possession  of  the  reached  before  the  time  for  starting 
workshop,  and  the  alleged  conversion  .  the  train.  The  plaintiff  declined  to  go 
consisted  in  the  refusal  to  allow  the  on  the  train ;  his  baggage  went  through 
plaintiff  to  remove  the  same  upon  de-  to  Chicago,  and  the  night  after  its  ar- 
mand  ;  a  subsequent  notice  to  the  plain-  rival,  the  depot  was  set  on  fire  by  light- 
tiff  by  the  defendant  that  he  had  relin-  ning,  and  the  baggage,except  two  trunks 
quished  all  claim  to  the  machinery,  was  and  some  loose  articles,  was  destroyed, 
considered  in  mitigation  of  damages.  The  trial  court  found  that  there  wais  no 

Where  a  sheriff  held  goods  taken  in  reasonable  excuse  for  the  refusal  to  re- 
execution,  delivered  them  to  the  as-  store  the  baggage  to  plaintiff.  In  an 
signees  of  the  bankrupt  after  an  action  action  for  the  conversion  of  the  bag- 
of  trover  had  been  commenced  by  them,  gage,  the  facts  authorized  a  finding  of 
and  the  assignees  accepted  the  goods  a  conversion  at  Philadephia.  It  ap- 
¥rithout  condition,  it  was  held  that  they  pearedthat  after  the  plaintiff  had  deter- 
could  not  recover  more  than  nominal  mined  not  to  take  the  train,  he  called 
damages  without  alleging  special  dam-  upon  the  defendant's  president  and 
ages  in  the  declaration.  Moon  v,  Ra-  requested  him  to  have  the  baggage 
phael,  2  Scott  289;  2  Bing.  N.  Cas.  310;  taken  off  at  Pittsburgh,  as  he  intended 
39  E.  C.  L.  345.  to  stop  there.    The  president  gave  the 

In  Warder  v,  Baldwin,  51  Wis.  450,  necessary  directions  and  the  baggage- 
it  was  held  that  if  an  officer,  as  soon  as  master  telegraphed  to  Pittsburgh,  but 
he  finds  that  he  has,  by  mistake,  levied  the  baggage  was  not  stopped.  The 
upon  the  wrong  property,  tenders  it  baggage -master  also  gave  the  plaintiff 
back  to  the  person  from  whose  posses-  an  order  for  the  delivery  of  the  baggage 
sion  he  took  it,  leaves  it  on  the  prem-  at  Pittsburgh  without  checks.     During 
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and  the  value  when  returned,  together  with  any  special  damages 
proved.*  So  where  the  property  is  accepted  at  a  place  other  than 
that  where  the  conversion  occurred,  the  measure  of  damages  is  the 
difference  in  the  value  of  the  property  at  the  time  and  place  where 
seized  and  that  at  the  time  and  place  where  it  was  returned  to 
the  possession  of  the  plaintifif.*  And  where  the  plaintiff  has 
been  put  to  expense  and  trouble  in  securing  the  restoration  of  his 
property,  he  should  be  allowed  a  reasonable  compensation 
therefor.* 

the  8ame  day  the  plaintiff  requested  the  Baker  v.  Freeman,  9  Wend.  (N.  Y.)  36; 

baggage-m  aster   at  Philadelphia,  to  34  Am.  Dec.  1x7 ;  Ewing  v.  Blount,  20 

countermand  the  order  to  stop  the  bag-  Ala.  694. 

gage,  as  he  had  concluded  to  go  through  In  an  action  for  the  conversion  of  a 
to  Chicago  without  stopping.  It  was  horse,  the  expense  incurred  by  the  plain- 
held  that  by  the  plaintiff's  acts  subse-  tiff  in  traveling  to  the  place  where  he 
quent  to  the  conversion,  he  had  re-  found  the  animal,  was  held  not  to  con- 
sumed possession  of  his  property,  and  stitute  a  part  of  the  injury  done  by  the 
that  for  the  original  conversion  he  defendant  to  the  plaintiff,  and  could 
could  receive  only  nominal  damages.  not  be  recovered.     Renfro  v,  Hughes, 

Partial    Satlifactlon   by  Joint  Tort-  69  Ala.  581.    So  in  Williams  v.  Deen,  5 

Feasor. — Satisfaction  or  payment  of  par-  Tex.  Civ.  App.  575,  it  was  held  that  no 

tial  damages  by  one  tort-feasor  in  an  damages  were  recoverable  for  repeated 

action  of  trover  inures  to  the  benefit  of  railway  journeys  made  by  the  plaintiff 

other  joint  tort-feasors,  not  as  fl  matter  in  an  effort  to  settle  the  matter, 

of  defense,  but  in  mitigation  of  dam-  In  Collins  v,  Lowry,  78  Wis.  329,  it 

ages.    Muser  v,  Lewis,  50  N.  Y.  Super,  was  held  that  the  plaintiff  therein,  hav- 

Ct.  431 ;  Heyer  v,  Flagg,  6  R.  I.  45.  ing  voluntarily  accepted  a  return  of  the 

Coats. — Upon  a  return  of  the  prop-  property  pending  an  action  to  recover 

erty  and  its  acceptance  by  the  plaintiff,  damages  for  the  wrongful  conversion, 

although  his  right  of  action  is  not  de-  could  not  recover  special  damages  for 

feated,  he  is  entitled  to  special  damages  expenses  incurred  in  obtaining  such 

or  compensation  for  the  deterioration  return.     In   a  later  case,  Paroski  v, 

of  the  property  ;  if  he  fails  to  recover  Goldberg,  80  Wis.  340,  it  was  held  that 

such  special  damages,  it  has  been  held  this  case  was  not  in  conflict  with  the 

that  he  may  be  compelled  to  pay  costs  proposition  of  the   text,  and  that   the 

as  the  defeated  party.     Hiort  v.  Lon-  language  in  the  opinion  of  the  court, 

don,  etc.,  R.  Co.,  ^  Exch.  Div.  188.  apparently  in   conflict  therewith,   had 

1.  See^tf/ra,  this  title,  Special  Dam-  reference  only  to  that  particular  case. 
ages\  Lucas  v,  Trumbull,  15  Gray  Reward  for  Boturn  of  Property. — If 
(iVIass.)  306;  Renfro  v.  Hughes,  ^9  the  restoration  of  property  is  obtained 
Ala.  581;  Gove  v,  Watson,  61  N.  H.  from  third  persons,  by  the  payment 
136 ;  Lazarus  v,  Ely,  45  Conn.  504;  of  a  reasonable  reward  by  the  plaintiff, 
Curtis  V,  Ward,  20  Conn.  204;  Cook  v.  the  amount  so  paid  and  interest 
Loomis,  26  Conn.  483;  Murphy  v,  thereon  should  be  deducted  from  the 
Hobbs,  8  Colo.  17.  estimated  value  of  the  goods  at  the 

Whether  there  is  such  a  difference  is  time  of  the  return,  in  assessing  dam- 

a  question  of  fact  to  be  determined  by  ages.    Greenfield  Bank  v,  Leavitt,  17 

the  jury  from   the  evidence,  and   the  Pick.  (Mass.)  i  ;  28  Am.  Rep.  268, 

court  is  not  authorized  to  presume  its  Expense  of  UnsuccessfU  Suit. —  A 

existence.     Barrelett    v,   Bellgard,    71  reasonable  e  x  p  e  n  s  e  incurred  bj' the 

111.  280;  Small  V,  Brainard,  44  111.  355 ;  plaintiff  in  the  recovery  of  the  goods  is 

Collins  V.  People,  48  111.  145.  held  not  to  include  the  expenses  of  an 

2.  Bates  v,  Clark,  95  U.  S.  204.  unsuccessful  suit.     See  Wilson  v.  Ma- 
8.  Sherman   v.  Finch,    71    Cal.   68;  thews,  24  Barb.  (N.Y.)  292  ;  Ewing  v. 

Sprague  v.  McKenzie,  63  Barb.  (N.  Y.)  Blount,  20  Ala.  694. 

60;  Hough  V,  Rowe,  51  N.  Y.  Super.  In   Ross  v.  Malone  (Ala.  1893),  12 

Ct.  209;  Murray  r.  Burling,  10  Johns.  So  Rep.  182,  it  was  held  that  the  plain- 

(N.  Y.)  172;  Hurlburt  v.  Green,  41  Vt.  tiff  could  not  prove,  as  items  of  dam- 

490;  Ford  V.  Williams,  24  N.  Y.  359;  ages,   the  expenses   incurred  in  the 
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An  exception*  to  the  general  rule  prevails  in  England,  that  is, 
where  the  property  has  come  lawfully  into  the  possession  of  the 
defendant,  and  his  refusal  to  surrender  was  merely  technical,  with- 
out any  willful  wrong,  and  the  property  when  offered  is  in  as  good 
condition  as  when  converted,  the  court  will  usually  order  a  stay 
of  proceedings  upon  the  payment  of  the  costs  up  to  that  time 
by  the  defendant.^  And  this  rule  is  adopted  in  several  of  the 
states.* 

prosecution  of  an  action  of  detinue,  quality  of  the   thing  demanded,  or  if 

unless  the  defendant  had  been  advised  there  is  any  tort  accompanying  it  that 

of  such  claim  by  special  averments  in  may  enhance   the  damage   above  the 

the    complaint,   intimating  that  such  real  value  of  the  thing,  and  there  is  no 

damages  would  be   allowed  had  thej  rule  whereby  to  estimate  the  additional 

been  alleged.  value,  it  should  have  been  brought  in." 

1.  3  Suth.  Dam.  530 ;    Pickering  v.  See  Bigelow  Co.  v,  Heintze,  53  N.  J. 

Trustee,  7  T.  R.  53 ;  Hay  ward  v.  Sea-  L.  69. 

ward,  I  M.  &  S.  459;  28  E.  C.  L.  269;  In  Tucker  v.  Wright,  3  BIng.  601 ;  13 

Brunsden  v.  Austin,   i   Tid.  Pr.   571 ;  E.  C.  L.  64,  where   the   value  of  the 

Tucker  v.  Wright,  3  Bing.  601 ;  13  E.  goods  converted   was  not  ascertained, 

C.  L.  64;  Earle  v.  Holderness,  4  Bing.  the  court  refused  to  stay  proceedings 

46a;  15  E.  C.  L.  41;  Loosemore  v.  Rad-  upon  the  delivery  of  the  goods  to  the 

ford,  9  M.  &  W.  659;  Fisher  v.  Prince,  plaintiff  or  upon  payment  of  the  value 

3  Burr.  1363;  Watts  f.  Phipps,  Bull.  N.  thereof.     See  also   Witten  t».  Fuller,  2 

P.  49.  W.  Bl.  ^2. 

In  Hiort  v.  London,  etc.,  R.  Co.,  4  2.  Ward  v.  Moffett,  38  Mo.  App. 
Exch.  Div.  188,  Bramwell,  J.,  said:  **  A  395;  Rogers  v.  Crombie,  14  Me. 
conversion  cannot  be  purged,  and  if  a  274;  Tracy  v.  Good,  i  Clark  (Pa.)  472; 
defendant  is  guilty  of  a  conversion  he  Shotwell  v,  Wendover,  i  Johns.  (N. 
must  pay  some  damages.  A  return  of  Y.)  65 ;  Thayer  v.  Manley,  8  Hun  (N. 
the  goods  undoubtedly  might  be  shown  Y.)  550;  Bigelow  Co.  v,  Heintze,  53 
to  reduce  the  damages  in  the  case  of  a  N.  J.  L.  69;  Churchill  v,  Welsh,  47 
conversion  where  the  owner  not  only  Wis.  39;  Farr  v.  Hunt  (Wis.  1894),  58 
received  back  the  goods,  but  where  he  N.  W.  Rep.  377;  Atkins  v.  Gamble,  42 
took  them  back  against  his  will ;  in  an  Cal.  86 ;  10  Am.  Rep.  282. 
action  of  trover  and  conversion,  the  So,  in  Rutland,  etc.,  R.  Co.  v.  Bank 
practice  was  for  a  defendant  to  apply  of  Middlebury,  32  Vt.  639,  in  an  action 
to  the  court  for  a  stay  of  proceedings  of  trover  for  the  conversion  of  certain 
on  a  delivery  up  of  the  goods,  and  on  railroad  bonds,  the  rule  of  the  English 
the  payment  of  nominal  damages  and  courts  was  said  to  be  a  just  rule  and 
costs,  but  where  the  plaintiff  refused  to  the  defendant  was  permitted  to  bring 
accept  delivery  and  insisted  on  pro-  the  bonds  into  court,  and,  in  the  absence 
ceeding  with  his  action  for  substantial  of  evidence  showing  any  special  dam- 
damages,  he  was  made  to  pay  the  costs  ages  bej'ond  the  value  of  the  bonds, 
of  the  action.  It  is  clear,  therefore,  only  nominal  damages  were  allowed, 
that  on  the  return  of  the  goods  the  In  Hart  v.  Skinner,  16  Vt.  138;  42 
plaintiff  would  recover,  not  their  value.  Am.  Dec.  500,  the  right  of  the  defend- 
but  the  damages  he  had  sustained  by  ant  to  bring  the  propertv  into  court 
the  wrongful  act  which  was  called  a  was  denied,  as  not  being  within  the  rule, 
conversion.  In  Churchill  v.  Welsh,  47  Wis.  39,  it 

In    Fisher  v.  Prince,   3  Burr.  1363,  was  held,  that,  after  suit  was  brought, 

Lord  Mansfield  made  this  distinction  :  the  court  will  permit  the  defendant  to 

"  That  where  trover  is  brought  for  a  bring  the  property  claimed  into  court 

specific  chattel  of  an  ascertained  quan-  for  the  plaintiff,  with  costs  up  to  that 

tity  and   quality,  and  unattended  with  time,  and  will   then  order  a  stay  of 

any  circumstance  that  can  enhance  the  proceedings  or  permit  the  plaintiff  to 

damages,  the   real  value  must  be  the  proceed  with  the  action  at  the  risk  of 

sole  measu  re  ofthe  damages  and  the  spe-  naving    the  costs    finally  adjudged 

cific  thing  demanded  may  be  brought  against  him,  unless  he  be  able  to  show 

into  court;  but  where  there  is  an  un-  that  he  has  been  specially  damaged  by 

certainty,  either  as  to  the  quantity  or  the  conversion  of  the  property  by  the 
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*.  Appropriation  to  Plaintiff's  Use.  —  Where  the  pro- 
ceeds of  the  property  taken  and  converted  have  been  appropriated 
to  the  use  of  the  plaintiff  with  his  consent,  express  or  implied,  or 
by  operation  of  law,  as  when  goods  are  taken  under  legal  pro- 
cess against  the  plaintiff  from  the  hands  of  the  defendant,  this 
may  be  shown  in  mitigation  of  damages.^  Although  a  distinction 
is  maintained  in  some  cases,  and  it  is  held  that  the  rule  does  not 
apply  where  the  process  is  sued  by  the  trespasser  himself,*  the 

defendant,  in  addition  to  its  value  at  the  placed  thereon  by  the  plaintiff  in  favor 
time  of  the  return ;  or  the  court  will,  in  of  another  creditor.    Kojer  v.  White, 
proper  cases  after  the  verdict,  upon  a  (Tex.  1894),  25  S.  W.  Rep.  46. 
tender  of  the  property,  reduce  the  ver-  Where  the  plaintiff,  owner  of  a  chat- 
diet  to  nominal  damages.  tel  seized  for  taxes,  procured  it  to  be 

In  Georgia^  where  the  plaintiff   in  bid  off  at  the  auction  sale  and  appro- 
trover  takes  an  alternative  verdict  as  priated  it  to  his  own  use,  he  could  re- 
provided  for  by  section  356  of  the  cover  only  what  he  was  compelled  to 
Code,  the  defendant  has  the  right  to  pay.     Hurlburt  v.  Green,  41  Vt.  490. 
rely  upon  such  a  verdict  being  ren-  Appropriation  by  MortgagM. — In  an 
dered  as  may  be  discharged  by  the  re-  action  by  a  mortgagor  against  a  third 
turn  of  the  property  sued  for,  and  the  person  (or  the  conversion  of  the  mort- 
charge  of  the  court  limiting  the  find-  gaged  property,  it  was  held  that  proof 
ing  to  the  value  of  the  property  with  that  the  mort^gee  took  possession  of 
interest,  is  error.    Tuller  v.  Carter,  59  the  property  for  a  breach  of  condition, 
Ga.  395.  should  be  considered  by  the  jury  as  an 

1.  Wanamaker  v,  Bowes,  36  Md.  42 ;  application  of  the  property  for  the  ben- 
Thomson  V,  Baltimore,  etc..  Steam  Co.,  ent  of  the  mortgagor,  although  the  fore- 
33  Md.  312  ;  Squire  v,  HoUenbeck,  9  closure  was  not  complete  at  the  time  of 
Pick.  (Mass.)  557  ;  20  Am.  Dec.  506 ;  the  trial,  and  although  the  mortgagee 
Blake  V,  Johnson,  I  N.  H.  91  ;  Yale  v.  had  sold  a  portion  of  the  mortgaged 
Sanders,  16  Vt.  243  ;  Stow  v,  Yar-  property  and  transferred  another  part 
wood,  14  111.  423;  Bates  V.  Court-  ofit  to  the  defendant.  Dahill  v.  Booker, 
Wright,  36  111.  518  ;  Howard  v.  Cooper,  140  Mass.  308;  54  Am.  Dec.  465. 
45  N.  H.  342;  Smith  f.  Mitchell,  xa  2.  See  Edmondson  t>.  Nuttall,  17  C. 
Mich.  191  ;  Erie  Preserving  Co.  v.  B.  N.  S.  280;  112  E.  C.  L.  279. 
Witherspoon,  49  Mich.  377.  In  Hanmer  v,  Wilsey,  17  Wend.  (N. 

In    Higgins   v.  Whitney,  24  Wend.  Y.)  91,  where  the  property  was  taken 

<N.  Y.)  379,  where,  subsequent  to  the  upon  an  illegal    process    against    the 

wrongful  taking,  the  goods  were  taken  owner,  for  which  taking  an  action  was 

from  the  hands  of  the  tort-feasor  by  commenced  against  the  creditor  who 

distress  for   rent,   it  was   held  that  directed  it,  and  afterwards  a  legal  pro- 

the  defendant  might  show  this  fact  in  cess  was  sued  out  on  the  same  property, 

mitigation  of  damages.     So  in  Sherry  which  had  not  gone  back  into  the  own- 

v.  Schuyler,  2  Hill  (N.  Y.)  204  ;  and  er's  possession,  was  seized  and  sold  for 

in   Tripp  v.  Grounder,  60   111.  474,  his  debt,  it  was  held  that  the  defendant 

where  goods  were  distrained  for  rent  could  not  show  this  fact  in  mitigation 

and  sold  by  a  constable  without  hav-  of  damages,  it  being  a  mere  act  of  his 

ing  been  appraised  as  required  by  law,  own. 

and  the  owner  of  the  goods  brought  In  Otis  v.  Jones,  2z  Wend.  (N.  Y.) 
trover  for  their  conversion,  it  was  held  394,  where  property  was  taken,  the  sub- 
that  the  amount  which  the  defendant  sequent  appropriation  of  it  by  a  sale 
had  paid  upon  the  plaintiff' s  rent  under  execution  in  favor  of  the  wrong- 
should  be  deducted  from  the  value  of  doer  was  held  not  to  mitigate  the  dam- 
the  goods.  Ages*  But  the  contrary  was  held  in  Laz- 

In    an    action   against  a    judgment  arus  v.  Ely,  45  Conn.  504. 

creditor   for  the  value    of  property  So  in  Michigan.    A  subsequent  sale 

wrongfully  attached  by    him,  it  was  on  a  legal  process  against  the  owner 

error  to  exclude  evidence  that,  after  the  and  in  favor  of  the  trespasser  cannot 

seizure,  the  creditor  bought  the  prop-  be  shown  to  reduce  damages;  and  an 

erty  at  a  sale  on  foreclosure  of  a  lien  appropriation    under    a    mere    power 
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weight  of  authority  is  against  this  distinction,  and  holds  that  if 

the  appropria.tion  be  under  legal  process,  although  in  the  interest, 
or  at  the  instance,  of  the  wrongdoer,  it  may  be  shown  in  mitiga- 
tion of  damages.1 

One,  however,  who  seizes  property  without  color  of  authority, 
cannot  show  in  mitigation  his  own  unauthorized  and  unsanctioned 

conferred  by  theownercanhavenogrcat-  Dec.  479,  the  plaintiff  brought  an  ac- 

er  force  than  a  sale.  Dalton  v.  Laudahn,  tion  against  an  attaching  ofiicer  and 

27  Mich.   528.     See  also   Bringard   v,  the  plaintiff  in  attachment,  for  wrong- 

Stellwagen,  41  Mich.  57.    But  in  Erie  fully  using  a  horse ;  the  plaintiff  in  at- 

Preserving    Co.    v.    Witherspoon,  49  tachment  subsequently  recovered  judg- 

Mich.  377,  it  was  said  that  although  the  ment,  and  the  horse  was  sold  by  virtue 

subsequent  seizure  of  the  property  does  of  an  execution  in  satisfaction  of  the 

not    excuse    the    tort,    it  will,    under  judgment    The   court  said  :     "  Plac- 

some     circumstances,    when    properly  ing  the  liability  of  the  defendants  on 

pleaded,  go  in  mitigation  of  damages.  the  footing  of  the  original  taking  as  an 

1.  Prescott  V,  Wright,  6   Mass.  20;  act  of  trespass,  still  the  ultimaite  dispo- 

Caldwell  v.  Eaton,  5  Mass.  404;  Dag-  sition  of   the  horse  is  material  to  the 

fett  v.  Adams,  i  Me.  198;  Board  v.  question  of  damages,  and  as  the  prop- 
lead,  3  Dana  (Ky.)  489;  Morrison  v.  erty  was  applied  in  the  satisfaction  of 
Crawford,  7  Oregon  472;  Mississippi  the  plaintiff's  debt,  that  the  circum- 
Mills  V,  Meyer,  83  Tex.  433;  Irish  v.  stance  serves  to  reduce  the  damages 
Cloyes,  8  Vt.  30;  30  Am.  Dec.  446;  accordingly."  And  in  Stewart  v.  Mar- 
Lamb  V,  Day,  8  Vt.  30;  30  Am.  Dec.  tin,  16  Vt.  397,  where  an  action  was 
479;  Hopple  V,  Higbee,  23  N.  J.  L.  342;  brought  against  a  constable  for  an  at- 
Briggins  t*.  Gove,  Cromp.  &  J.  36.  So  tachment  out  of  his  jurisdiction,  it  was 
in  Pierce  v.  Benjamin,  14  Pick.  (Mass.)  held  that  the  defendant  might  show. 
356;  25  Am.  Dec.  396,  the  defendant,  a  in  mitigation  of  damages,  that,  having 
collector  of  taxes,  who  had  seized  and  taken  the  property  at  a  place  within 
sold  property  upon  a  lawful  tax  against  his  jurisdiction,  he  attached  it  there  on 
the  plaintiff,  was  entitled  to  show  in  mit-  the  same  process  as  the  property  of 
igation  of  damages  that  he  had  applied  the  same  debtor. 

the  proceeds  of  the  sale  upon  the  tax.  In  Dodson  v.  Cooper,  37  Kan.  346, 
See  also  Irish  v.  Cloyes,  8  Vt.  30;  30  where  it  appeared  in  an  action  brought 
Am.  Dec.  446.  by  the  plaintiff,  as  the  owner  of  a  stock 
And  in  Curtis  v.  Ward,  20  Conn.  204,  of  merchandise,  against  a  sheriff  who 
where  the  defendant  caused  the  plain-  levied  upon  and  took  possession  of 
tiff's  goods  to  be  attached,  and  while  the  stock  in  good  faith,  as  the  property 
under  attachment  the  levy  was  erased,  of  a  third  party,  that  the  plaintiff 
the  writ  discontinued,  and  a  new  writ  had  purchased  back  the  goods  from 
taken  and  levied  upon  the  goods,  judg-  a  stranger  at  the  sheriff 's  sale,  the 
ment  having  been  obtained  in  the  suit  measure  of  damages  was  the  sum  thus 
commenced  "by  the  second  writ,  and  the  paid,  and  in  addition  such  special  dam- 
goods  were  taken  and  sold  under  exe-  ages  as  he  had  suffered  from  the  un- 
cution  and  applied  to  a  judgment  in  a  lawful  taking  in  the  way  of  injury  or 
suit  by  the  attaching  creditor  for  the  depreciation  in  value  as  could  be 
conversion  as  under  the  first  attach-  proved. 

ment,   the  defendant  was  allowed   to  So  where  goods  were  seized  for  the 

show  in  mitigation  of  damages  the  ap-  violation  of  a  statute  forbidding  their 

plication  of  the  proceeds  on  the  attach-  sale  within  three  miles  of  any  place  of 

ment.  religious  meeting,  etc.,  evidence  that  an 

In  Plevin  v,  Henshall,  zo  Bing.  24;  agent  of  the  owner  bought  them  for  i 

25  E.  C.  L.  17,  where  after  a  verdict  for  nominal  price  is  admissible  in  mitiga- 

the  plaintiff,the  goods  were  seized  in  the  tion  of  damages.     Rogers   v.  Brown, 

hands  of  the  defendant  for  rent  due  to  Spen.  119. 

A,  which  the  plaintiff  was  liable  to  pay,  In  Wanamaker  v.  Bowes,  36  Md.  42, 

and  the  defendant  paid  the  rent,  the  in  an  action  by  a  mortgagee  against  a 

court  allowed  him  to  deduct  the  amount  creditor  of  the  mortgagor  for  a  wrong- 

from  the  verdict.  ful  and  illegal  seizure  of  the  mortgaged 

In  Lamb  v.  Day,  8  Vt.  407;  30  Am.  goods,  where  they  were  taken  under  a 
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application  of  the  fruits  of  his  tort  to  his  demaad  against  the 
plaintiff y  which  is  not  attaching  by  way  of  lien  or. security  to  the 
property  converted.^  When  seized  under  legal  process,  the  mere 
fact  of  the  levy  or  attachment  cannot  go  in  mitigation  of  damages, 
but  it  must  also  appear  that  the  owner  had  the  benefit  of  it.* 

Although  in  an  action  of  trover  by  the  rightfuf  administrator 
against  an  executor  de  son  tort^  such  an  executor  cannot  defeat 
the  action,  he  may  show  in  mitigation  of  damages  an  appropriation 
of  the  funds  converted  to  the  debts  which  the  administrator  was 
bound  to  pay  in  due  course  of  administration.'  But  it  is  held 
that  the  purchaser  from  the  executor,  when  sued  by  the  rightful 

void  attachment,  It  was  held  that  the  Rep.  511 ;  Wehle  v,  Butler,  61  N.  Y. 
plaintiff  might  prove  in  mitigation  of  249;  Roberts  v.  Stuyvesant  Safe  De- 
damages,  that  at  the  time  of  the  seizure  posit  Co.,  123  N.  Y.  57.  And  see  Al- 
under  attachment,  there  was  rent  in  len  r.  Coates,  29  Minn.  a6. 
arrear  due  upon  the  premises  occupied  In  Ball  v.  Linej,  48  Is.  Y.  6;  8  Am. 
by  the  mortgagor  and  in  which  the  Rep.  511,  Earle,  J.,  said:  "After  a 
goods  were,  that,  after  the  seizure  by  conversion  of  property,  the  title  still 
the  sheriff  and  before  the  removal  of  remains  in  the  owner,  and  the  prop- 
the  eoods,  there  were  filed  with  him  by  erty  can  be  taken  from  the  wrongdoer 
the  landlord  a  notice  and  affidavit  of  on  an  execution  against  the  owner  and 
such  rent  in  arrear,  and  that  in  pursu-  sold,  and  the  proceeds  applied  upon 
ance  of  such  notice  an  order  of  the  his  debt,  and  the  owner  will  thus  have 
courtpassing  judgment,  the  sheriff  paid  the  benefit  of  the  property;  and  in 
the  landlord  out  of  the  proceeds  of  the  such  case  the  wrongdoer  can  state  the 
sale  of  the  property,  the  amount  of  seizure  and  sales,  not  as  an  entire  de- 
the  rent  in  arrear.  In  this  case.  Bar-  fense,  but  in  mitigation  of  damag^es., 
tol,  C.  J.,  said:  "  While  the  general  rule  for  the  reason  that  it  would  be  unjust 
is,  that  for  the  wrongful  taking  and  for  the  owner  to  recover  the  value  of 
conversion  of  the  plaintiff's  goods,  the  the  property  after  he  has  thus  had  the 
measure  of  compensation  is  the  value  benefit  of  it.  It  is  not  the  fact  of  the 
of  the  goods,  and  the  wrongdoer  will  seizure  that  gives  the  defense,  but  that 
not  be  allowed  voluntarily  to  appro-  it  has  been  seized  under  such  circum- 
priate  the  proceeds  to  the  payment  of  stances  that  the  owner  has  had,  or 
the  plaintiff's  debts,  or  in  any  way  ap-  could  have,  the  benefit  of  it." 
ply  them  voluntarily  to  his  use  without  But  in  Kaley  v.  Shed,  10  Met.  (Mass.) 
his  consent,  and  claim  thereby  to  reduce  317,  where  the  defendant  in  an  action 
the  amount  of  his  liability.  Yet,  if  for  taking  and  carrying  away  goods, 
without  the  agency  or  act  of  the  de-  had  promised  to  return  them  on  the 
fendants,  the  writs  have  been  by  opera-  plaintiff 's  demand,  and  while  preparing 
tion  and  judgment  of  law  applied  to  the  to  do  so  they  were  attached  and  taken 
use  of  the  plaintiff,  his  damages  result-  away  from  him  on  a  writ  against  the 
ing  from  the  unlawful  act  will  be  pro  plaintiff,  it  was  held  that  the  measure 
ianto  diminished."  of  damages  should  be  the  same  as  if  he 

1.  Northrupt'.  McGill,  27  Mich.  234  ;  had  actually  returned  them,  although 

Edmondson  v,  Nuttall,  17  C.  B.  N.  S.  he  did  not  show  that  the  goods  had  in 

280  ;  112  E.  C.  L.  279.  fact  been  applied  to  the  plaintiff's  ben- 

A  sheriff,  who  wrongfully   levies  efit,  and  although   some  of  the  goods 

upon  goods  and  retains  his  fees  from  were  exempt  from  attachment, 

the  proceeds,  is  liable  to  conversion,  8.  See  Williams  on  Executors,  vol.  i, 

even  though  he  causes  the  proceeds  to  p.  4;    Parker   v.  Keqt,  12   Mod.  471 ; 

be  formally  credited  upon  an  alleged  Saam  i^.Saam,  4  Watts  (Pa.)  432  ;  To- 

indebtedness.    Bringard    v.    Stellwa-  bey  v.  Miller,  54  Me.  480 ;  Dorsett  v, 

gen,  41  Mich.  54.  Frith,  25  Ga.  537;  Weeks  v,  Gibbs,  9 

In  an  action  for  the  conversion  of  a  Mass.  74;  Reagan  v.  Long,  21  Ind.  262. 

horse,  the  defendant  was  not  allowed  In  Glenn  x\  Smith,  2  Gill  &  J.  (Md.) 

any  deduction  for  feeding  the  animal  493;  20  Am.  Rep.  452,  Buchanan,  C.  J., 

during  detention.    Wormer  v.  Biggs,  said,  that  where  the  rightful  executor 

a  C.  £  K.  31 ;  61  E.  C.  L.  30.  or  administrator  sues  tne  executor  de 

3.  Ball  V,  Liney,  48  N.  Y.  6  ;   8  Am.  son  tort ^xn  an  action  of  trover  for 
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administrator^  cannot  show  in  mitigation  of  damages  that  the 
administrator  has  paid  such  debts.^ 

TBTICK  ACTS. — (See  STORE  ORDER  Acts,  vol.  23,  p.  935.) 

TBTICK  WAOOH. — (See  Cart,  vol.  3,  p.  20.) 

TBUE. — In  6ne  sense  that  only  is  true  which  is  conformable  to 
the  actual  state  of  things.  In  that  sense,  a  statement  is  untrue 
which  does  not  express  things  exactly  as  they  are;  but,  in  another 
and  broader  sense,  the  word  true  is  often  used  as  a  synonym  of 
honest,  sincere,  not  fraudulent.* 

TBUE  BILL. — (See  GRAND  Juries,  vol.  9,  p.  i ;  Indictment, 
vol.  10,  p.  510.) 

TBUITK.— See  note  3. 

goods  of  the  deceased,  **  the  defendant  herself  executrix  de  son  iort^  no  fact  ap- 
cannot  plead  payment  of  the  debts  to  pearing  to  give  color  to  her  having 
the  value,  or  that  he  has  given  the  acted  in  that  respect  in  the  character 
goods  in  satisfaction  for  the  debts.  But  of  executrix,  except  the  single  act  of 
on  the  general  issue  pleaded,  he  may  wrong  complained  of,  in  which  the  de- 
give  in  evidence  such  payments,  and  fendant  participated, 
thej  will  be  recouped  in  damages  if  2.  Moulor  v.  American  L.  Ins.  Co^ 
they  be  such  as  the  plaintiff  would  have  1 1 1  U .  S.  345.  In  that  case  it  was 
been  bound  to  make,  or,  in  the  language  held  that,  as  applied  to  the  answers 
of  some  of  the  books,  made  in  due  which  an  applicant  for  a  life-insurance 
course  of  administration."  policy  must  give  to  the  questions  pro- 

But  the  executor  de  son  tort  cannot  pounded  by  the  policj',  the  latter  sense 
be  justified  in  applying  the  assets  to  of  the  term  true  is  the  correct  one. 
the  payment  of  debts  which  the  In  Clapp  v.  Massachusetts  Ben. 
rightful  executor  would  not  have  been  Assoc,  146  Mass.  530,  a  similar  case, 
authorized  to  pay,  and  so,  in  order  to  the  court  said:  "The  word  *  true '  is 
mitigate  the  damages,  he  must  show  often  used  as  a  synonym  of  honest  or 
that  he  has  applied  the  funds  in  the  sincere,  without  evasion  or  fraud.-'  See 
same  manner  that  they  would  have  also  First  Nat.  Bank  v,  Hartford  F. 
been  lawfully  applied  by  the  rightful  Ins.  Co.,  95  U.  S.  673 ;  Fowkes  v,  Man- 
executor.  If  it  appears  that  he  has  ex-  Chester,  etc.,  L.  Assur.,  etc.,  Assoc.,  3 
pended  assets  in  the  payment  of  one  B.  &  S.  928;  1x3  E.  C.  L.  927;  Insur- 
particular  debt  not  a  lien  on  them,  ance,  vol.  iz,  p.  378;  Life  Insur- 
leaving  others  unpaid,  he  will*  be  liable  ance,  vol.  13,  p.  629. 
to  other  creditors.  Gay  v.  Lemle,  3a  True  Owner. — As  to  the  meaning  of 
Miss.  309;  Hardy  v,  Thomas,  23  Miss,  this  term  in  the  English  Bankruptcy 
544;  57  Am.  Dec.  152.  It  is  laid  down  Act,  see  Tuck  v.  Southern  Counties 
as  a  rule  that  the  executor  de  son  tort  Deposit  Bank,  43  Ch.  Div.  471 ;  In  re 
cannot  give  in  evidence  in  mitigation  Tamplin,  38  W.  R.  351. 
of  damages,  payment  of  debts  to  the  Ai  to  true  In  statute  agalnat  forgery, 
value  of  the  goods  still  in  his  posses-  see  Forgery,  vol.  8,  p.  495. 
sion,  but  only  such  as  were  sold.  True  Value.  —  The  words  "true 
Lomax  on  Executors,363.  See  Hardy  v.  value,**  as  used  in  a  revenue  law,  have 
Thomas,  23  Miss.  544;  57  Am.  Dec.  153.  been  held  to  mean  the  actual  cost  of  the 

1.  Carpenter  v.  Going,  20  Ala.  587;  goods  to  the  importer  at  the  place  from 

Keith  V.  Ham,  89  Ala.  590.  which  they  were  imported,  and  not  the 

In  Mountford  i^.  Gibson, 4East44i,it  current  market  value  of  the  goods  at 
was  held  that  a  creditor  of  the  intestate,  such  place.  U.  S.  v,  Tappan,  11  Wheat, 
who  received  the  goods  of  his  debtor  (U.  S.)  419.  See  also  Value. 
after  his  death  from  his  widow  in  pay-  8.  In  Potter  v.  State,  39  Tex.  388,  it 
ment  of  the  debt,  cannot  protect  his  pos-  was  held  that  "  trunk  **  and  "  chest " 
session  in  an  action  of  trover,  where  the  were  not  synonymous,  and  that  an  in- 
lawful  administrator,  upon  the  grounds  dictment  for  the  theft  of  one  "  trunk  or 
of  such  delivery  having  been  made  by  chest  '*  was  bad  for  being  in  the  al- 
one who,  by  such  intermeddling,  made  ternative. 
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TBTI8T  DEEDS  AND  POWER  OF  SALE  MOBTGAGES. 


I.  Definitions,  860. 

1.  Trust  Deeds ^  860. 

2.  Power  of  Sale  Mortgages^ 
862. 

II.  Validity  of  Powers  of  Sale, 
863. 

III.  Power  of  Sale  as  Incident  to 
Power  to  Mortgage,  870. 

IV.  Formal  Requisites,  870. 

1.  What  Constitutes    a 
Power y  870. 

2.  Consideration;  Debt   Se* 
cur'edfS'ji. 

3.  Parties,  872. 

4.  Acknowledgement,  873. 

5.  5ea/,873. 

6.  Delivery,  873. 

V.  Interest  of  Grantor  in  Trust 

Deed,  8^4. 
VI.  Power  is   Coupled  with  an 
Interest,    and    Irrevocable, 

875. 
VII.  The    Trustee ;     His    Duties 

and  Liabilities,  877. 
VIII.  Right  of  Entry  and  Posses- 
sion ;  Rents  and  Profits,  880. 
IX.  The  Power  is  a  Cumulative 

Remedy,  881. 
X.  Who  May    Exercise  the 
Power,  884. 

1.  Power    Cannot  be    Dele- 
gated, 884. 

2.  yoint  Trustees  Must  Act 
Jointly,  886. 

3.  Substitutes    and    Succes- 
sors in  Trust,  887. 

4.  Assignees  of  the  Debt, 9&(). 

5.  Executors   and  Adminis- 
trators, 892. 

6.  Corporations,  893. 

7.  Sheriffs  and  Auctioneers, 

893. 
XI.  When  Power  Becomes  Oper- 
ative, 894. 

1.  Default,  894. 

2.  Provisions  for  Accelerate 
ing  Maturity,  895. 

3.  Necessity     of     Previous 
Entry,  896. 

4.  Request  by  Beneficiary  to 
Sell,  897. 

5.  Promise  of  Forbearance, 
898. 

6.  Effect  of  Tender  Before 
Sale,  890. 

XII.  Duration  of  Power ;  Statute 
of  Limitations,  898. 

XIII.  Public  or  Private  Sale,  899. 

XIV.  Place  of  Making  Sale,  900. 
XV.  Notice  of  Sale  Under  Power, 

901. 
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1.  When  Necessary, ijioi, 

2.  Form  and  Sufficiency,  902. 

3.  Presumption  of  Validity, 

903- 

4.  Several  Notices   in   One, 

903- 

5.  Who   Entitled  to  Notice, 

903- 

a.  The  Mortgagor,  903. 

b.  Subsequent      I ncum- 
brancers  and  Purchas- 

•  ers,  905. 

c.  Person     in   Possession, 

905. 

6.  Signing  the  Notice,  906. 

7.  Description     of   Parties, 
906. 

8.  Description  of  Mortgage, 
907. 

9.  Description  of  the  Prop- 
erty, 907. 

10.  Stating  Amount  Due,  909. 

11.  Stating  Place  of  Sale 
(See  also  Place  of  Making 
Sale),  910. 

12.  Date  and  Hour  of  Sale; 
Adjournment,  911. 

13.  Publication  of  Notice,  <)\^. 

14.  New  Publication,  921. 

1 5 .  Posting  Notices,  92 1 . 
XVI.  Resale  Under  Power,  922. 

XVII.  Who  May  Purchase  at  the 
Sale,  924. 

1.  The  Mortgagee,  924. 

a.  In  General,  924. 

b.  Effect  of  Purchase  by 
mortgagee,  927. 

c.  Permission    to     P  u  r- 
chase,  929. 

d.  Sales    by   Public    Offi- 
cers, 930. 

2.  The  Trustee,  930. 

3.  Creditors  in  Trust  Deeds, 

932- 

4.  yunior  Mortgagees,  932. 

5.  The  Mortgagor,  933. 

6.  Co-  Tenant  of  Mortgagor, 

934- 
XVIII.  The  Contract  of  Purchase, 

934- 

1.  Statute  of  Frauds ,  <)^, 

2.  Rights  of  Purchaser; 
Caveat  Emptor,  934. 

3.  Rights    Under  Invalid 
Sale,  935. 

4.  Non-Inquiry  Clause,  gjl^, 
c.  Innocent  Purchasers,  <)^'j, 
6.  Remedies   Against    Pur- 
chaser, 939. 

XIX.  The  Purchaser's  Deed  and 
Title,  940. 
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1.  Right  to  a  Deed^  940.  i.  In  General ^  955. 

2.  Proper  Parties  Grantor^  2,  Surplus  Proceeds,  957. 
942.                                  [942>  3.  Dower  in  Surplus^  964. 

3.  Proper  Parties  Grantee^  XXIII.  Compensat  ion  and  Ex- 

4.  Recitals  in  Deed,  943.  penses,  964. 

5.  Trustee's  Covenants,  944.  XXIV.  Attorneys'  Pees,  965. 

6.  Statutory  Substitutes  for  XXV.  Redemption  from  Sales  Un- 
Deed;  Certificates,  944.  der  Powers,  967. 

7.  Deed  Need  Not  Be  Re-  XXVI.  Equitable  Jurisdiction,  970. 
corded,  946.  i.  Injunction     to     Restrain 

8.  Right  to  Possession^  946.  Sale,  970. 

9.  Affidavit  of  Procet dings,  2.  Setting  Aside  Sale,  f^^. 
947.  3.  Ratification    and  Lraches, 

XX.  Separate  Parcels  Should  Be  980. 

Sold  Separately,  948.       [952.  4.  Parties  in  Equity,  9S1. 

XXI.  Sale  for   Inadequate   Price,  XXVII.  Extinguishment    and    Dis- 

XXII.  Payment  and  Disposition  of  charge,  982. 

Proceeds,  955.  XXVIII.  Recording  Acts,  985. 

I.  Detihitiokb  —  1.  Tmst  Deeds. — The  only  kind  of  trust  deeds 
embraced  within  the  scope  of  this  article  are  those  which  are  exe- 
cuted for  the  purpose  of  securing  the  payment  of  a  debt,  or  the 
fulfillment  of  an  obligation  in  the  nature  of  a  debt.  A  trust  deed 
of  this  kind  may  be  defined  as  a  form  of  security  consisting  of  a 
deed  of  conveyance,  wherein  the  debtor  or  obligor  is  the  grantor, 
the  creditor  or  party  to  be  secured  is  the  cestui  que  trusty  and  a 
third  person,  designated  as  the  trustee,  is  the  grantee.  The  deed 
specifies  the  nature  of  the  debt  or  obligation  intended  to  be  se- 
cured, and  confers  upon  the  trustee,  in  the  event  of  a  default,  a 
power  to  sell  the  property  thereby  conveyed,  exercisable  upon 
certain  specified  conditions,  for  the  purpose  of  applying  the  pro- 
ceeds, so  far  as  necessary,  to  the  satisfaction  of  the  debt.  A  trust 
deed  of  this  character  is,  in  substance  and  effect,  a  mortgage  with 
power  of  sale,  with  the  additional  feature  of  the  appointment  of  a 
third  party  to  hold  the  title  and  exercise  the  power.^ 

1.  *' A  deed  oftrust  toBecureadebt  is  regarded    in   this  respect  just  like  a 

in  legal  effect  a  mortgage.     It  is  a  con-  mortgage.    Both  instruments  convey  a 

veyance  made  to  a  person  other  than  defeasible  title  only;  and  the  right  to 

the  creditor,  conditioned  to  be  void  if  redeem  is  the  same  in  one  case  as  it  is 

the  debt  be  paid  at  a  certain  time,  but  in  the  other.     The  only  important  dif- 

if  not  paid  that  the  grantee  may  sell  ^he  ference  between  them  is  that  in  the  one 

land  and  apply  the  proceeds  to  the  ex-  case  the  conveyance  is  directly  to  the 

tinguishment  of  the  debt,  paying  over  creditor,  while  in  the  other  it  is  to  a 

the  surplus  to  the  grantor.    The   ad-  third  person  for  his  benefit.**     Jones, 

dition  of  the  power  of  sale  does  not  Mortg.  (4th  ed.),f  63.     See  also  ^  1769. 

change  the  character  of  the  instrument  "  When  we  use  the   term  *  deed  of 

any  more  than  it  does  when  contained  trust, '  we  do  not  mean  a  case  where 

in  a  mortgage.      Such  a  deed  has  all  the  grantor  parts  wholly  with  his  title, 

the  essential  elements  of  a  rhortgage ;  it  giving  it  to  a  trustee  absolutely,  for 

is  a  conveyance  of  land  as  security  for  the  purpose  of  raising  a  fund  to  pay 

a  debt.     It  passes  the  legal  title  to  the  debts,  though  this  is,  properly  spMk- 

grantee  just  as  a  mortgage  does,  except  ing,  a  deed  of  trust    But  we  mean 

in  those  states  where  the  natural  effect  cases  where  the  conveyance  is  to  se- 

of  the  conveyance  is  controlled  by  stat-  cure  a  debt  in  case  of  default,  thus  as- 

ute ;  and  in  states  where  a  mortgage  is  similating  the  transaction  to  a  mort- 

considered  merely  as  security,  and  not  gage,  and  where  the  intention  of  the 

a  conveyance,  a  trust  deed  is  apt  to  be  grantor,   instead  of  parting   with  his 
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As  an  absolute  deed  may  be  shown  to  be  a  mortgage,  so  an  in- 
strument may  be  a  deed  of  trust  in  the  nature  of  a  mortgage, 

estate,  is  to  retain  it  in  case  he  perforins  lute,  and  he  is  entitled  to  a  reconvey- 

his   legal  obligation  according  to  its  ance  or  a  discharge  of  the  mortgage, 

terms.     Instruments  of  this  latter  class  as  the  case  may  be.    In  some  circum- 

are   also,  but  less  accurately,  called  stances,  a  discharge  of  the  mortgage 

deeds  of  trust.     In  substance  they  are  upon  payment,  or  a  reconveyance,  is 

mortgages  with  specific  provisions  for  not  material,  as  by  the  terms  of  the 

foreclosing  or  barring  the  equity  of  re-  mortgage,  and  by  the  law,  it  becomes 

demption.''  Judge  Dillon  in  2  Am.  Law  null  and  void.     A  mortgage  is  a  pledge 

Reg.  642.  or  security  for  a  debt,  whatever  may  be 

"A  deed  conveying  land  to  a  trustee  the  form  which  the  transaction  takes ; 
as  mere  collateral  security  for  the  pay-  whether  a  simple  mortgage  deed  in 
ment  of  a  debt,  with  the  condition  that  fonn,  or  a  deed  in  trust,  or  adeedabso- 
it  shall  become  void  on  the  payment  lute  on  its  face,  accompanied  by  an 
of  the  debt  when  due,  and  with  power  agreement  in  writing  to  reconvey  or 
to  the  trustee  to  sell  the  land  and  pay  sell,  or  to  do  any  other  thing  upon  the 
the  debt  in  case  of  default  on  the  part  payment  of  a  certain  sum  of  money, 
of  the  debtor,  is  a  deed  of  trust  in  the  Courts  of  equity  look  upon  it  as  a  mort- 
nature  of  a  mortgage.  By  an  absolute  gage,  and  deal  with  it  as  such.'*  3 
deed  of  trust,  the  grantor  parts  abso-  Perry  on  Trusts,  602  d. 
lutely  with  the  title,  which  rests  in  the  A  deed  of  trust  given  by  a  railroad 
grantee  unconditionally  for  the  pur-  company,  conditioned  that  upon  pay- 
pose  of  the  trust.  The  latter  is  a  con-  ment  of  the  funds  secured,  the  estate 
veyance  to  a  trustee  for  the  purpose  of  thereby  conveyed  shall  cease  and  be- 
raising  a  fund  to  pay  debts ;  while  the  come  void,  is  in  legal  effect  a  mortgage, 
former  is  a  conveyance  in  trust  for  the  leaving  the  title  in  the  mortgagor, 
purpose  of  securmg  a  debt,  subject  to  Wisconsin  Cent.  R.  Co.  v.  Wisconsin 
condition  of  defeasance."  Bartley,  J.,  River  Land  Co.,  *j\  Wis.  94. 
in  Hoffman  T^Mackall,  5  Ohio  St.  124.  But  a  conveyance  of  lands  by  a  rail- 

The  same  court  has  decided  that  a  road  company  to  trustees,  for  the  sole 

deed  of  trust  given  to  secure  a  debt  benefit  of  certain  designated  creditors, 

owed  to  a  third  person,  and  conditioned  containing  no  defeasance  clause,  and  no 

to  be  void  on  payment  of  the  debt,  but  directions  as  to  how  the  trust  shall  be 

in  case  of  default  giving  the  grantee  executed,  vests  an  absolute  title  in  the 

power  to  sell  the  property  at  public  trustees  as   against  the'  grantor,  and 

auction,  is  not  an  absolute  conveyance  cannot    be  regarded    as    a  mortgage, 

in  trust,  but  is  in  the  nature  of  a  mort-  Catlett  v,  Starr,  70  Tex.  485. 

gage,  and  the  legal  title  remains  in  the  That  a  trust  deed  to  secure  a  debt  is 

grantor  after  default,  subject  to  the  in  no    material  respect  different  from  a 

trustee's  power  of  sale.     Martin  v.  Al-  power  of  sale  mortgage,  see  the  lan- 

ter,  42  Ohio  St.  94.  guage  of  the  courts  in  the   following 

Tmat  DeedB  and  Mortgages. — '*  Mort-  cases :  Bell  v.  Carter,  17  Beav.  1 1 ;  22  L. 

gages  containing  powers  of  sale,  and  J.  Ch.  933 ;   Eaton  v.  Whiting,  3  Pick, 

deeds  of  trust  to  secure  a  debt,  are  sub-  (Mass.)  484;  Shillaber  v,  Robinson,  97 

stantially  the  same  thing  at  law  and  in  U.  S.  75;   Woodruff  v.  Robb,  19  Ohio 

equity.    At  law,  both  kinds  of  deeds  212;  Flint,  etc.,  Co.  v.  Auditor  Gen.,  41 

purport  to   convey   the   legal  title  to  Mich.  635  ;  Sargent  t;.  Howe,  21  111.  14S; 

the  grantee,  creditor  or  trustee ;  but  in  Union  Mut,  L.  Ins.  Co.  v.  White,  106  111. 

equity,  the  land,  the  title  and  the  deeds,  67  ;  Fitch  r.  Wetherbee,  no  111.  475  ; 

stano   for  security  of  the   debt.      The  Lenox  v.  Reed,  12  Kan.  223  ;  Newman 

debt  is  the  principal  thing,  and  the  con-  v,  Samuels,  17  Iowa  528;  Kyger  v,  Riley, 

veyance  of  the  land  is  collateral  to  the  2  Neb.  20;  Webb  v,  Hoselton,  4  Neb, 

debt.    The  mortgagor  in  both  cases  has  308 ;    Hurley   v.   Estes,    6  Neb.   386 ; 

an  estate  in  the  land,  called  an  *  equity  Thompson  v.  Marshall,  21  Oregon  171; 

of  redemption.'     If  he  fails  to  pay  the  Wright  v.  Henderson,  12  Tex.  43 ;  Mc- 

debt,  his  equity  of  redemption  is  barred  Lane  t^  Paschal,  47  Tex.  365;  Union 

upon  due  proceedings  had  ;  but  if  the  Co.  v,  Sprague,  14  R.  I.  452 ;  Austin  v. 

debt  is   paid   at  any   time  before  his  Sprague    Mfe.   Co.,    14  R.    I.  464; 

equity   is  defeated   by   the    steps    ap-  Turner  v.  WaS^ins,  31  Ark.  429;  Myers 

pointed  to  be  taken,  it  becomes  abso-  v,  Estell,  48  Miss.  404 ;  Hand  v,  Winn, 
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though  it  does  not  contain  any  defeasance  clause,  and  though  it 
authorizes  the  trustee  to  take  immediate  possession  and  sell.^ 
So  essentially  alike  are  trust  deeds  and  mortgages,  that  in  those 
states  where  it  is  held  that  the  legal  title  remains  in  the  mort- 
gagor, the  same  rule  is  generally  applied  in  favor  of  the  grantor 
in  a  trust  deed.* 

In  California  and  Florida,  however,  it  is  held  that  a  trust  deed, 
unlike  a  mortgage,  vests  the  legal  title  in  the  trustee,  subject,  of 
course,  to  be  defeated  by  payment  of  the  debt.'  While  for  all 
practical  purposes  trust  deeds  of  this  character  are  mortgages,  the 
courts  will  sometimes  make  a  distinction  between  them  for  the 
purpose  of  sustaining  the  remedy,  as  where  a  statute  requires  all 
"  mortgages  "  to  be  foreclosed  by  suit.* 

2.  Power  of  Sale  Mortgagee. — ^A  mortgage  with  power  of  sale,  is 
one  which  confers  upon  the  mortgagee  power  to  sell  and  convey 
the  mortgaged  property,  upon  certain  specified  conditions,  for  the 
purpose  of  satisfying  the  debt  or  obligation  secured.  It  differs  in 
no  respect  from  an  ordinary  mortgage,  except  in  enabling  the 
mortgagee   to  cut  off  the  equity  of   redemption  by  sale  upon 

C2    Miss.    788;    Clark  v.    Wilson,   53  debt,  with  poiiirer  to  sell  on  default  at 

Miss.  129;    Bartlett    v.  Teah,  i    Mc-  public  vendue  upon  giving  ten  dajs* 

Crary  (U.  S.)  176;   i   Fed.  Rep.  768;  notice.    The  court  held  that,  although 

Southern  Pac.  R.  Co.  v,  Doyle,  zx  Fed.  the  creditor  was,  himself,  the  trustee. 

Rep.  253.  this  was  a  trust  deed,  and  not  a  mort- 

Where  a  trust  deed  and  a  mortgage  gage,  and  that  the  Act  of  Feb. 25th,  1858, 

are  executed  at  the  same  time,  and  to  providing  that  '*  hereafter  no  mortgage 

secure  the   same  debt,  they  are  to  be  of  real  estate  shall  be  foreclosed  in  aoj 

construed  as  one  instrument.  Wheeler,  other  manner  than  by- action  in  the 

etc.,    M  f  g.  Co.    V,   Howard,   28  Fed.  proper  court,  provided   that  nothing 

Rep.  741.  herein  contained  shall  be  construed  to 

Tmst  Deed-^What  Is. — To  secure  the  apply  to  deeds  of  trust, "  did  not  pro- 
payment  of  a  debt  to  A,  the  plaintiff  hibit  the  exercise  of  the  power  of  sale, 
gave  a  deed  of  land  to  B  and  C,  C  being  The  court  observed  that,  "  The  proviso 
designated  as  party  of  the  third  part,  needs  not  to  be  restricted  to  that 
The  deed  recited  that  it  was  given  to  se-  which  may  be  strictly  and  technically 
cure  the  debt  to  A,  and  provided  that  in  a  trust  deed.  An  instrument  is,  equally, 
the  case  of  non-payment,  and  upon  the  a  deed  of  trust,  or  one  containing  or 
request  of  A,  B  and  C  should  sell  the  conferring  a  trust,  whether  it  be  for 
property.  In  an  action  to  enjoin  B  and  the  grantee's  own  benefit  or  for  thai 
C  from  selHng,Jt  was  held  that  the  deed  of  another."  Fanning  v,  Kerr,  7 
conferred  a  power  of  sale  upon  them,  Iowa  450. 

and  was  a  trust  deed,  not  a  mortgage.        Mortgagee  as  Trustee. — It  has  also 

Bateman  v.  Burr,  57  Cal.  480.  been  held  in   California,   that  an  io- 

1.  In  re  Zwang,  39  Mo.  App.  356.  strument  may  be  a  trust  deed  and  not 

2.  Newman  v.  Samuels,  17  Iowa  528 ;  a  mortgage,  even  though  the  trustee 
Webb  V.  Hoselton,  4  Neb.  30S;  Hur-  named  was  himself  the  creditor  secured, 
ley  V,  Estes,  6  Neb.  386;  Lenox  v.  The  court  observed  that, "  Whether  the 
Reed,  12  Kan.  223 ;  Martin  v.  Alter,  42  conveyance  is  to  be  treated  as  a  mort- 
Ohio  St,  94;  McLane  v.  Paschal,  47  gage  or  as  a  deed  of  trust,  must  depend 
Tex.  365.  upon  its  essential  character,  as  shown 

8.  Bateman  v.  Burr,  57  Cal.  480 ;  by  its  terms,  and  not  whether  the  gran- 

Soutler  V,  Miller,    15   Fla.  625.    See  tee  is  a  creditor,  whose  debt  is  to  be 

also  Elson  r.  Barrier,  56  Miss.  394.  paid  out  of  the  proceeds  to  arise  from 

4.  An  instrument  executed  by  a  the  execution  of  the  trust.'*     More  r. 

debtor,  conveyed  land  to  his  creditor  Calkins,  9^  Cal.  43^.    See  also  Thomp- 

*'  in  trusf  to  secure  payment  of  the  son  v,  MciCay,  41  Cal.  321. 
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condition  broken,  without  resorting  to  any  of  the  usual  legal  or 
equitable  remedies.^ 

n.  Taliditt  of  P0WBB8  OF  Sale. — It  is  not  surprising,  in  view 
of  the  regard  shown  by  courts  of  equity  for  the  mortgagor,  that 
the  validity  of  power  of  sale  mortgages  as  a  means  of  cutting  off 
the  equity  of  redemption,  should  have  been  at  first  seriously 
doubted,  and  even  denied,  upon  the  ground  that  such  a  power 
gave  the  mortgagee  a  great  and  inequitable  advantage,  which  he 
would  be  likely  to  employ  to  the  oppression  of  the  mortgagor.* 

1.  Eaton  V,  Whiting,  3  Pick.  (Mass.)  Eldon  is  reported  to  have  expressed 

484 ;    Taylor  v,    Chowning,  3    Leigh  himself  as  strongly  opposed  to  confer- 

(Va.)  654;  Turner  v,  Watkins,3i  Ark.  ring  a  power  of  sale  upon  the  mortga- 

429;  Turner  v,  Bouchell,  3  Har.  &  J.  gee;  but  he  reluctanth'  added  that  it 

(Md.)  99.  would  be  "  too  much  to  saj  that  if  the 

What  Gonttttutos. — The  following  in-  one  party  has  so  much  confidence  in 
strument  was  held  to  be  a  deed  con-  the  other  as  to  accede  to  such  an  ar- 
veying  a  title,  and  not  a  mere  mortgage  rangement,  this  court  is  for  that  reason 
with  the  power  of  sale:  *' $75.00.  Geor-  to  impeach  the  transaction."  Roberts 
gia.  Brooks  County.  On  or  by  October  v,  Bozon,  Chanc.  (Feb.  1825)  MS.,  cited 
ist,after  date,  I  promise  to  pay  Mitchell  in  Coventry's  Prac.  Mortg.,  p.  150  ;  i 
Brice,  or  bearer,  seventy-five  dollars,  Powell  on  Mortg.  (Am.  ed.)  9  a,  note  ; 
with  interest  from  maturity  at  8  per  a  Jones  on  Mortg.  (4th  ed.)  1765. 
cent,  per  annum,  and  reasonable  charges,  "  Powers  of  the  character  under  con- 
not  less  than  ten  per  cent.,  for  attor-  sideration  were  at  first  seriously 
neys'  fees,  if  any  are  incurred  in  the  col-  doubted,  and  by  Lord  Eldon  and  others 
lection  hereof,  hereby  waiving  and  ex-  strenuously  opposed,  as  tending  to  de- 
pressly  renouncing  all  homestead  and  stroy  the  value  of  the  equity  of  redemp- 
exemption  rights,  for  value  received,  tion ;  as  putting  the  debtor  in  the  pow- 
And  to  secure  the  payment  of  said  in-  er  of  the  creditor,  who  was  thus  enabled 
debtedness  I  hereby  bargain,  sell,  and  harshly  to  take  advantage  of  his  neces- 
convey  to  the  payee  of  this  note,  his  sities ;  and  as  investing  the  mortgagee, 
heirs  and  assigns,  the  following  prop-  where  the  power  was  confided  to  him, 
erty,  which  is  expressly  declared  to  be  with  the  character  of  a  trustee,  in  a 
my  individual  property,  frejB  from  any  case  where  he  is  not  free  to  act  for  the 
lien  whatever,  to  wit:  (Description  of  exclusive  benefit  of  his  cestui  que  trusty 
the  land.)  And,  in  case  of  failure  to  for  he  is,  first,  a  trustee  for  himself,  and 
pay  said  indebtedness  at  the  maturity  second,  as  to  the  residue,  for  the  mort- 
thereof,  the  pay ee  of  this  note,  his  agent,  gagor.'*  Judge  Dillon  in  2  Am.  Law 
attorney,   heirs  or  assigns,  are  hereby  Keg.  644. 

irrevocably  authorized  and  empowered  Croft  v,  Powell,  2  Comyn.  603,  is  one 
to  seize  and  take  possession  of  said  of  the  earliest  cases  involving  the  con- 
property,  and  to  sell  the  same  for  cash  sideration  of  a  power  of  sale  given  as  the 
at  public  outcry  at  the  justice  court  security  for  a  debt,  and  while  the  va- 
grounds  of  the  Tallokas  district,  afler  lidity  of  the  power  was  not  directly 
having  advertised  said  property  at  said  passed  upon  in  that  case,  it  met  with  a 
court  grounds  for  ten  days  by  written  very  unfavorable  reception  by  the 
or  printed  notice,  and  apply  the  pro-  judges.  Coote,  Mbrtg.  129,  referring  to 
ceeds  of  said  sale  to  the  payment  of  this  case,  says  it  *'  was  considered  as 
said  indebtedness,  and  all  costs  of  said  raising  considerable  ground  for  doubt, 
sale,  including  ten  per  cent,  additional  but,  so  far  from  it,  it  will,  on  considera- 
for  further  attorneys*  f e  e  s,  and  the  tion,  seem  to  be  rather  an  authority  in 
balance,  if  any,  to  be  subject  to  my  favor  of  these  powers." 
order.  And  the  payee  of  said  note,  his  An  early  text  writer  (Powell  on 
agent,  attorney,  heirs  and  assigns,  are  Mortg.  19)  considered  the  validity  of 
fully  authorized  to  bid  at  said  sale,  and  powers  of  sale  "  of  too  doubtful  a  com- 
to  make  a  fee-simple  title  to  said  prop-  plexion  to  be  relied  on  as  the  source  of 
erty  to  the  purchaser  or  purchasers.*'  an  irredeemable  title." 
Brice  V.  Lane,  90  Ga.  294.  In  181 3,  Kent,  C.  J.,  in  10  Johns.  (N. 

3.  Bazly  Oplnloiifl.  —  In   1825,  Lord  Y.)  196,  declared  powers  of  sale  "not 
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But,  notwithstanding  the  unfriendly  reception  with  which  these 
powers  at  first  met,  it  was  long  ago  finally  settled,  and  may  now 
be  regarded  as  the  accepted  doctrine  generally,  that  the  mort- 
gagor is  competent  to  confer  an  absolute  power  of  sale  upon  the 
mortgagee,  exercisable  in  pais,  and  with  the  exercise  of  which, 
courts  of  equity  will  not  interfere,  provided  the  mortgagee  acts 
fairly,  and  in  compliance  with  its  terms '}  although  the  foreclosure 
of  mortgages,  except  by  judicial  proceedings,  is  forbidden  by 

to  be  in  use  in  Great  Britain.''^    But  a  is  one  of  considerable  importance,  and 

few  j'ears  later,  in  his  commentaries,  he  about  which  much  diversity  of  opinion 

says  that  they  are  found  in  England  to  prevails  amongst  the  profession  of  oor 

be  so  convenient  as  to  become  of  quite  state.    For  this  reason   it  becomes 

frequent  use.    4  Kent's  Com.  146.  necessary  to  examine  it  with  care,  and 

It  was  held  in  the  early  case  of  Tay-  to  give  it  due  deliberation.    At  com- 

lor  v.  Chowning,  3  Leigh  ( Va.)  654,  that  mon  law,  a  mortgage  vested  the  legal 

the  characters  of  mortgagee  and  donee  title  in  the  mortgagee,  liable  to  be  de- 

of  a  power  to  sell  were  incompatible,  and  feated  upon  performance  of  the  condi- 

asale  by  a  mortgagee  voidable  unless  tion.    After  default,  the  legal   estate 

the  mortgagor  acquiesced  in  it.  became  absolute.   There  is  no  question 

In  Chowning  v.  Cox,  i  Rand.  (Va.)  that,  by  the  consent  of  both  the  moit- 
306,  doubt  was  cast  upon  the  validity  of  gagor  and  mortgagee,  the  harshness  of 
a  mortgagee's  power  of  sale;  but  the  this  rule  might  be  mitigated.  The  par- 
force  of  this  decision  was  weakened  by  ties  were  at  liberty  to  prevent  the  abso- 
the  criticisms  of  the  judges  in  Floyd  v,  lute  forfeiture,  by  stipulating  that  the 
Harrison,  2  Rob.  ( Va.)  161.  mortgagee,  after  default,  might  sell,  so 

In  an  early  case  in  Mississippi,  the  as  to  evolve  the  real  value  of  the  land 
position  seems  to  have  been  taken  that  and  have  the  debt  satisfied,  and  no 
a  power  of  sale  conferred  upon  the  more.  Such  a  power  was  a  common- 
mortgagee,  could  not  be  executed  with-  law  power,  an  appointment,  and,  con- 
out  the  interposition  of  a  court  of  equit3^  sidering  the  legal  estate  all  the  time 
Ford  V,  Russell,  i  Freem.  Ch.  (Miss.)  in  the  mortgagee,  it  may  be  called  a 
42.  But  see  Sims  v,  Hundly,  2  How.  power  appendant,  or  annexed  to  the 
(Miss.)  896.  estate.     It  seems  clear,  then,  that  the 

1.  Powers  of  Sale  Valid. — Dobson  v,  power  in  question  would  have  been  a 

Rocey,  8  Seld.  (N.  Y.)  216;  Elliott  v.  valid  one  bX  common  law." 
Wood,  45  N.  Y.  71 ;  Carson  x\  Blakey,         In  Webb  v,  Lewis,  45  Minn.  285,  a 

6  Mo.  273;  Destrehan  v.  Scudder,  11  mortgage  with  the  power  of  sale  was 
Mo.  484;  Hurt  V,  Kelly,  43  Mo.  238;  given  after  the  repeal  of  the  statute  au- 
McNees  v,  Swaney,  50  Mo.  388 ;  Clark  thorizing  a  foreclosure  by  an  advertise- 
V,  Condit,  18  N.  T.  £q.,  35S  ;  Longwith  mentand  sale.  Subsequently,  but  before 
V,  Butler,  8  111.  32;  Bloom  v.  Van  default  in  the  mortgage,  a  new  statute 
Rensselaer,  15  111.  503 ;  Leffler  v.  Arm-  was  enacted,  substantially  the*  same  as 
strong,  4  Iowa  482  ;  Fanning  v,  Kerr,  the  repealed   act,  but  with   additional 

7  Iowa  450;  Crocker  v,  Robinson,  8  regulations  as  to  procedure,  and  provid- 
Iowa  404  ;  Boyd  i;.  Ellis,  11  Iowa  97  ;  ing  that  it  should  apply  to  all  mortgages 
Sims  V.  Hundly,  2  How.  Miss.  896;  executed  previous  to  its  passage.  There- 
Hyde  v.  Warren,  46  Miss.  13  ;  Fogarty  af^er,  the  mortgage  in  question  was 
v.  S  a  w  y  er,  17  C'al.  589;  Bradley  v.  foreclosed  under  the  power  of  sale,  all 
Chester  Valley  R.  Co.,  36  Pa.  St.  141  ;  the  requirements  of  the  new  act  being 
Mitchell  V.  Bogan,  11  Rich.  (S.  Car.)  complied  with.  In  an  action  by  the 
686;  Clay  v,  Sharpe,  18  Ves.  346  (1802),  mortgagor's  grantee  to  recover  posses- 
reportecl  in  Sugden  on  Vend.  &  Pur.  sion,  it  was  contended  that  the  power 
Appendix,  p.  21 ;  Corder  v,  Morgan,  18  of  sale  could  not  be  sustained  in  the 
Ves. 344;  Selby  t;.Cooling,23  Beav.418.  absence  of  a  statute;  and  that  the  new 

In  the  case  of  Longwith  v,  Butler,  act  was  unconstitutional  in  its  retro- 

8  111.  32,  the  court,  per  Koerner,  J.,  spective  application.  In  sustaining  the 
said :  **  The  first  question  presented  sale,  the  supreme  court,  per  Mitchell, 
b^  this  record,  as  to  the  mortgagee's  J.,  said:  "  Powers  of  sale  are  not  the 
right  to  sell  under  a  power  of  sale,  creatures  of  statute,  but  of  the  con- 
without  the  aid  of  a  court  of  chancery,  vention  of  the  parties.    Statutes  merely 
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regulate  the  manner  of  their  execution,  such  foreclosure,  but  in  disregard  of  cer- 
A  party  maj  grant  a  valid  power  of  tain  additional  requirements  contained 
this  kind  in  the  absence  of  any  statute  in  the  power,  to  the  effect  that  the  mort- 
either  authorizing  its  creation  or  regu-  gagee,  in  the  case  of  default,  should  en* 
lating  its  exercise.  The  act  of  1877,  ter  on  the  premises  and  make  a  sale, 
though  repealing  most  of  the  statutory  and  render  to  the  mortgagor  a  true  and 
provisions  on  the  subject,  neither  pro-  particular  account  of  the  sale  and  ex- 
hibited the  creation  of  such  powers  nor  penses.  The  statute  in  question  pro- 
affected  the  common-law  power  of  par-  vided  that  every  mortgage  containing 
ties  to  make  such  contracts  on  such  a  power  of  sale  might  be  foreclosed  by 
terms  as  they  saw  fit.  The  power  in  an  advertisement  and  sale  in  the  county 
this  mortgage  is  one  to  sell  at  public  where  the  land  was  situated,  upon  giv- 
auction.  It  is  true  it  adds  *  agreeably  to  ing  a  certain  prescribed  notice.  The 
the  statute  in  such  cases  made  and  pro-  court,  per  Ripley,  C.  T.,  after  referring 
vided,'  that  is,  the  sale  shall  be  con-  to  the  statute,  said :"  This,  in  terms,  ex - 
ducted  in  conformity  to  the  provisions  tends  to,  and  includes,  all  mortgages 
of  statute,  if  any,  regulating  the  subject,  and  all  powers  of  sale  whatsoever  in 
.  .  .  But  if  there  was  in  fact  no  stat-  any  mortgage  contained.  It  is  the 
ute  at  all  regulating  the  matter,  the  plainest  possible  statement  that  any 
power  is  nevertheless  complete  in  itself,  such  mortgage  may  be  foreclosed  in  the 
and  capable  of  being  executed  without  cases  mentioned  by  taking  the  steps 
the  aid  of  any  statute.  A  sale  at  public  prescribed.  It  is  not  disputed  that  this 
auction  implies  a  sale  in  a  public  place,  was  within  the  power  of  the  legislature, 
after  reasonable  notice  of  the  time  and  It  is  unnecessary  to  consider  whether 
place  of  sale,  so  as  to  secure  the  pres-  or  not  the  statute  is  imperative; 
ence  of  bidders  and  the  best  possible  whether,  for  instance,  if  the  parties  con- 
price  for  the  property.  A  power  in  a  tracted  for  a  different  mode  than  that 
mortgage  to  the  mortgagee  to  sell,  is  in  in  the  statute  provided  for,  a  foreclo- 
the  nature  of  a  trust,  and  imposes  on  sure  conducted  according  to  the  con- 
him,  by  implication,  the  duty  to  execute  tract  would  or  would  not  be  valid, 
it  in  good  faith,  and  to  exercise  all  rea-  .  .  .  Here  no  such  question  arises, 
sonable  diligence  to  obtain  the  best  The  method  prescribed  by  the  statute 
price,  and  doubtless  the  usual  practice  has  been  followed.  Why,  then,  is  not 
in  making  sales  of  real  property  on  this  mortgage  foreclosed  ?  Because, 
judicial  process,  or  under  powers  of  says  the  appellant,  the  contract  re- 
sale, would,  in  the  absence  of  any  stat-  quired  something  more.  But  if  the 
ute  or  provision  in  the  mortgage  regu-  legislature,  having  the  right  to  say  so, 
lating  the  subject,  furnish  the  test  and  has  said  what  shall  in  every  case  be 
standard  of  the  mortgagee  's  duty  in  the  sufficient  to  constitute  a  valid  foreclos- 
matter  of  making  the  sale.  These  pow-  ure,  individuals  certainly  can  have  no 
ers  are  always  subject  to  the  control  of  right  to  say  that  a  particular  foreclos- 
the  courts,  if  attempted  to  be  exercised  ure  should  be  invalid,  unless  something 
in  a  manner  oppressive  to  the  mort-  else  was  done  in  addition.  There  is  no 
gagor.  .  .  .  We  are  therefore  of  difference  in  principle  between  a  power 
opinion  that  the  power  contained  in  of  sale  which  requires  the  mortgagee 
this  mortgage  was,  at  the  time  of  its  to  take  the  statutory  steps  and  some 
creation,  a  valid  common-law  power,  additional  step,  and  one  which  requires 
capable  of  being  executed  even  in  the  him  to  pursue  a  course  altogether  dif- 
absence  of  any  statute  regulating  the  ferent  from  that  which  the  statute  pre- 
manner  of  its  exercise.'*  The  court  also  scribes.  The  contract  in  each  case,  if 
held  that,  as  the  new  act  merely  re-  it  were  to  be  held  obligatory  upon  the 
quired  additional  things  to  be  done  in  party,  would  amount  to  a  repeal  of  the 
making  the  sale,  which  could  in  no  statute  by  individual  authority ;  for  it 
manner  prejudice  the  mortgagor,  and  is,  in  each  case,  that  which  the  law  has 
regulated  the  procedure,  it  was  not  ob-  said  shall  be  a  valid  foreclosure,  shall 
jectionable  as  being  retrospective,  nor  not  have  that  effect,  but  that  something 
did  it  impair  the  obligation  of  the  con-  else  shall.  With  respect  to  the  first 
tract.  and  last  matters  of  objection  above 
In  Butterfield  v.  Farnham,  19  Minn,  mentioned  (as  to  entry  by  mortgagee, 
85,  the  question  was  presented,  whether  and  as  to  rendering  an  account  of  the 
a  sale  under  a  power  in  a  mortgage  was  sale),  no  question  would  be  made  but 
valid,  if  made  conformable  to  all  the  the  power  of  the  sale  required  more 
requirements  of  the  statute  relating  to  than  the  statute.    With  respect  to  the 
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first,  it  may  also  be  remarked  that  the  In  Pierce  v.  Orimley,  77  Mich.  273, 
decisions  from  Massachusetts ,  cited  \>y  the  court,  by  Campbell,  J^  speaking 
the  appellant,  are  inapplicable  in  the  of  statutory  provisions  regulating  the 
absence  there  of  such  a  statute  as  ours,  exercise  of  powers  of  sale,  said:  **  Parties 
With  respect  to  the  requirement,  in  the  may  add  to  these  conditions,  Init  can- 
power  mentioned  in  the  second  objec-  not  dispense  with  them." 
tion,  however  (that  the  sale  should  be  on  Louisiana. — A  deed  of  trust,  executed 
the  premises),  it  may  not  at  first  sight  in  another  state,  on  property  in  Louis- 
be  so  obvious  that  it  is  a  requirement  iana^  to  secure  the  payment  of  a  debt, 
in  addition  to  those  of  the  statute.  This  is  entitled  under  the  jurisprudence  of 
will  appear,  to  be  so,  however,  upon  a  that  state,  to  the  legal  effect  of  a  con- 
little  reflection.  The  statutory  require-  ventional  mortgage.  Watson  v.  James, 
ment  is  only  that  it  must  be  in  the  15  La.  Ann.  386;  Frelson  v.  Tiner,  6 
county,  and  section  i  declares  that  a  La.  Ann.  18;  Tillman  v,  Drake,  4  La. 
mortgage  may  be  thus  foreclosed,  i.  «.,  Ann.  16;  Pickett  v,  Foster,  36  Fed. 
by  a  public  sale  made  in  the  county.  Rep.  514. 

When  it  appears,  then,  that  such  a  sale  In  J^fjj(?iifri,  a  mortgage  with  a  power 

has  been  held  in  the  county,  the  statute  of  sale  in  the  mortgagee,  or  agent  to  be 

is  satisfied  and  the  mortgage  has  been  appointed    for  that   purpose,  is  valid, 

foreclosed  in  the  manner  specified.    A  thoujp;h  a  county  is  the  mortgagee,  and 

stipulation  that  the  sale  shall  take  place  the  form  of  the  mortgage  is   entirely 

at  a  particular  place  in  the  county,  is  a  different  from  the  form   prescribed  by 

stipulation  for  more  than  the  -law  re-  statute  to  be  used  in  mortgages  for  the 

quires.  Within  the  limits  of  the  county,  benefit  of  counties.     Mann  v.  Best,  62 

the  statute  leaves  the  place  of  sale,  as  Mo.  491. 

it  leaves  the  hour  of  the  day  (within  Early  New    Tork  Statute.  —  The 

certain  limits),  to  the  mortgagee's  op-  earliest  statutory  recognition  of  power 

tion."  of  sale  mortgages  in   this  country  is 

The  trouble  with  the  above  decision  is  found  in  the  New  Tork  Act  of  March 

that  it  attaches  undue  importance  to  a  19th,  1774,  which  is  to  the  effect  that  the 

statute  which  was  clearly  never  intended  rights  oi  bona  fide  purchasers  at  sales 

to  deprive  the  mortgagor  of  the  right  under    such  powers,  shall  not  be  dis- 

to  impose  additional  safeguards  and  re-  turbed,  nor  made  subject  to  any  right 

strictions  upon  the  mortgagee's  exercise  of  redemption. 

of  a  power  of  sale.    The  statute,  solely  New  Hampshire. — In  Bell   v.  Twi- 

for  the  protection  of  the  mortgagor  and  light,  22  N.  H.  500,  the  court  said:  "  It 

with   a  view   to  proper  publicity,  lays  may  admit  of  doubt  whether  such 

down  a  course  of  procedure  which  must  powers  to  sell,  granted  in  mortgages,  are 

be  observed;  but  it  nowhere  says,  either  valid  under  our  statutes,  which  define 

expressly  or  by  reasonable  implication,  and  fix  the  right  of  redemption,  and  pro- 

that  the  mortgagor  may  not  in  his  con-  vide  easy  and  prompt  methods  of  fore* 

tract  insist  upon  still  further  protection  closure." 

and  publicity.  The  court  seems  to  over-  But  in  the  recent  case  of  Very  v. 
look  the  fact  that  a  power  of  sale  is  not  Russell,  65  N.  H.  646,  the  validity  of 
a  creature  of  statute,  but  of  contract,  and  such  powers  was  fully  sustained,  br 
that  so  long  as  the  parties  are  competent  Foster,  J. :  ^'  The  validity  of  s  u  c  n 
to  create  the  power,  they  must  be  also  powers  is  very  generally,  if  not  univer- 
competent  to  regulate  the  manner  of  sally,  recognized  and  declared  by  the 
its  exercise  by  whatever  stipulations  text  writers  on  both  sides  of  the  At- 
they  may  adopt  that  are  not  in  vio-  lantic,  who  adduce  abundant  authori- 
lation  of  the  protecting  provisions  of  ties  in  support  of  their  propositions, 
statute.  The  logical  conclusion  from  The  doctrine  seems  to  rest  upon  a 
the  reasoning  of  the  court  in  this  case  principle  no  less  broad  and  fundamen- 
would  be  that  the  power  of  sale  was  a  tal  than  the  right  of  parties  to  make 
nullity,  and  could  not  be  exercised  at  all.  for  themselves  such  legal  contracts  as 
The  provisions  adopted  by  the  parties  in  they  choose.'*  After  referring  to  the 
respect  to  the  manner  of  a  sale  are  insep-  doubt  expressed  in  Bell  v.  Twilight,  22 
arably  connected  with  the  power  itself,  N.  H.  500,  the  court  observed  :  **  But 
and  if  the  former  cannot  stand,  the  lat-  we  are  unable  to  see  upon  what 
ter  must  fall  with  them.  This  result,  ground,  in  the  absence  of  legislative 
however,  does  not  seem  to  have  been  prohibition,  the  court  can  put  a  re- 
urged  upon  the  consideration  of  the  striction  upon  the  freedom  of  the  dti- 
court.  See  Webb  v.  Haeffer,  53  Md.  187.  zen  to  contract  for  the  sale  of  his  land 
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upon  the  terms  and  in  a  mode  stipu-  the  California  Practice  Act  of  1851, 
lated  in  a  mortgage,  anj  more  than  260.  In  the  case  of  Fogarty  v.  Sawyer, 
upon  his  liberty  to  contract  for  its  sale  17  Cal.  589,  which  was  an  action  of  eject- 
in  any  other  way,  or  by  stipulations  con-  ment,  wherein  the  defendant  relied  for 
tained  in  any  other  instrument.  The  title  upon  a  deed  executed  under  a  power 
validity  of  such  a  power  has  been  very  of  sale  in  a  mortgage,  the  court,  after 
generally  affirmed  in  the  other  states  quoting  the  section  in  question,  said : 
of  the  Union.  It  is  recognized  in  "Under  this  section  the  mortgage 
every  other  Netv  England  state,  al-  creates  a  mere  lien  for  the  purpose  of 
though  in  no  one  of  them  is  it  declared  security,  and,  as  in  other  cases  of  lien 
by  express  statute.  .  .  .  Doubtless  upon  real  property,  can  only-  be  en- 
the  power  ought  not  to  be  recognized  forced  by  judicial  proceedings,  except 
in  any  case  unless  it  is  conveyed  by  an  by  the  authority  of  the  owners  of  the 
express  grant,  and  in  clear  and  ex-  property.  By  virtue  o  f  the  mortgage 
p  1  i  c  i  t  language ;  and  its  execution  alone,  the  mortgagee  can  neither  ac- 
should  be  jealously  watched  and  de-  quire  the  possession  nor  dispose  of  the 
clared  void  for  the  slightest  unfair-  premises.  But  the  existence  of  the  mort- 
ness  or  excess,  or  for  anything  that  gage  does  not  prevent  the  owner  from 
prevents  competition.  But  the  legal  making  an  independent  contract  for  the 
power  of  the  parties  to  make  such  a  possession,  or  from  authorizing  a  sale 
contract  must,  we  think,  be  upheld ;  of  the  premises,  the  mortgagee  consent- 
and  when,  in  carrying  it  out,  the  above  ing  thereto,  to  pay  off  the  debt  Nor  is 
essential  conditions  are  fairly  fulfilled,  it  perceived  that  there  is  any  legal  ob- 
the  sale  must  be  held  to  divest  the  stacle  to  making  such  contract  with  the 
mortgager  of  a  1 1  his  rights  in  the  mortgagee,  or  to  clothing  him  with 
premises.'*  power  of  sale.  If  the  owner  of  the  prop- 

Tke  Nevada  Practice  Act^  §  246,  de-  erty  sees  fit  to  enter  into  such  an  agree- 
claring  that  there  shall  be  but  one  ac-  ment  with  him,  or  to  confer  such  power 
tion  for  the  enforcement  of  a  right  se-  upon  him,  it  would  be  going  a  great  way 
cured  by  mortgage,  does  not  deprive  a  for  the  court,  for  that  reason  alone,  to 
mortgagee  of  his  right  to  foreclose  by  invalidate  the  proceedings.  The  right  to 
a  sale  under  a  power  in  his  mortgage,  dispose  both  of  the  possession  and  es- 
Bryant  v,  Carson  River  Lumbering  tate  follows  necessarily  from  the  owner- 
Co.,  3  Nev.  313.  ship  of  the  property,  and  this  being  so. 

In  North  Carolina^  powers  of  sale,  no  valid  objection  can  be  urged  against 

though  admitted  to  be  valid,  are  not  incorporating  the  contract  and  power  in 

favored,  and  the  conduct  of  the  mort-  the  same  instrument  with  the  mortgage, 

gagee,  in  executing  the  power,  is  They  do  not  become  in  that  way  any 

watched  with  great  jealousy.     Mosby  part  of  the  mortgage,  but  are  as  much 

V.  Hodge,  76  In.  Car.   387 ;  Kornegay  independent  of  it  as  though  contained 

V.  Spicer,  76  N.  Car.  95.  in  separate  instruments.     Some  stress 

Montana. — A  recent  and  exhaustive  is  placed  by  the  respondent  upon  the 
examination  of  the  history  of  the  power  use  of  the  words  *  whatever  its  terms ' 
of  sale  mortgages  will  be  found  in  the  in  the  statute.  This  language  is  sup- 
opinion  of  McConnell,  C.  }.,  in  the  case  posed  to  prohibit  separate  stipulations 
of  First  Nat.  Bank  v.  Bell  Silver,  etc.,  between  the  parties  for  the  possession, 
Min.  Co.,  7  Mont.  32,  which  holds  and  for  the  sale  of  the  premises  upon  de- 
that  a  power  of  sale  given  to  the  mort-  fault.  We  do  not  thus  construe  the 
gagee  is  not  void  as  against  public  pol-  language,  but,  on  the  contrary,  are  clear 
icy ;  also  that  the  Montana  Statute,  de-  that  it  was  only  intended  to  control  the 
daring  that  "a  mortgage  of  realty  shall  terms  of  grant,  bargain  and  sale  gener- 
not  be  deemed  a  conveyance,  whatever  ally  employed  in  mortgages.  .  .  .  We 
its  terms,  so  as  to  enable  the  owner  of  are  of  opinion  that  there  is  nothing  in 
the  mortgage  to  recover  possession  of  the  law  of  mortgages  in  this  state  which 
the  land  without  foreclosure  and  sale" —  prevents  the  mortgagor  from  investing 
does  not  prohibit  a  power  of  sale  mort-  the  mortgagee  with  a  power  to  sell  the 
gage.  The  word  "foreclosure,"  as  used  premises  upon  default  in  the  payment 
in  the  act,  does  not  mean  exclusively  a  of  the  debt  secured,  and  when  the  sale 
judicial  proceeding.  An  advertisement  is  conducted  in  accordance  with  the 
and  sale  under  the  power  is  also  a  fore-  conditions  of  power,  and  is  fairly  made, 
closure,  within  the  intendment  of  the  a  good  title  will  pass  to  the  purchaser 
statute.  upon  its  consummation  by  a  convey- 

The  Montana  Statute  was  copied  from  ance. " 
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statute  in  several  of  the  states,^  and  in  one  state  it  seems  that  the 

In  Rhode  Island,  it  is  held  that  there  appointment  of  a  trustee  in  insolvency, 

is  nothing  in    the   statute   relating   to  Mackubin  v,  Boarman,  54  Md.  385. 

procedure  in  foreclosure,  which  can  be  Not,  however,  when  the  mortgagee  is  a 

construed    t  o    prohibit    parties    from  citizen   of  another  state.     Ensor  v. 

contracting  independently  of  the  stat-  Lewis,  54  Md.  597. 

ute;  and  that  a  power  of  sale  given  to  In    Georgia,  the  validitjr  of  a  pow- 

the  mortgagee  is  valid.     Richmond  v.  er  of  sale  attached   to    mortgages  is 

Hughes,  9  R.  I.  228.  sustained.   See  Robenson  v.  Vason,  37 

South    Carolina.  —  In   the  recent  Ga.  66 ;  Calloway  v.  People's  Bank,  54 

case  of  Johnson  t;.  Johnson,  27  S.  Car.  Ga.  441. 

309,   the  court  said :    "  It  has   always  In  Michigan^  the  power  of  sale  is 

seemed  to  us  a  somewhat   anomalous  sanctioned  and  the  manner  of  its  exer- 

doctrine  that  a  mortgagor  of  real  estate  cise  prescribed  by  statute.    See  Grover 

may  include  in  the  mortgage  a  power  v.  Fox,  36  Mich.  461 ;  Lee  v.  Mason, 

of  the  creditor  himself  to  sell  the  mort-  10    Mtch.   403  ;    Hebert    v,    Bule,  43 

gaged   premises  without  any  order  of  Mich.  489 ;  Doyle  v,  Howard,  16  Mich, 

foreclosure  in   a  regular    proceeding;  261. 

such  power  being  entirely  tfx /ar/tf,  and  In   Massachusetts,     See  Massachm- 

carrying,  as  claimed,  not  only  the  right  setts  Pub.  St.,  ch.  181,  §  17. 

to  ascertain  the  amount  due  on  the  In  Alabama,    See  Alabama  Civil 

mortgage  debt,  but  to  judge  of  the  ne-  Code  (1886),  §  1884. 

cessity  for  a  sale,  its  time,  place,  terms.  In  California,    See  California  Civil 

etc.,  and  to  execute  title  to  the  premises  Code,  ^  2932. 

so  sold.    This  anomaly  is  more  striking  In  Dakota.     See  Dakota  Code  of 

in  those  states,  as  in  South  Carolina^  Civ.  Pro.,  ^  597. 

where  it  is  expressly  provided  by  stat-  In    Vermont^  a  power  of  sale  in  a 

ute  that  a  mortgage  of  real  estate  is  a  mortgage  is  practically  unknown,  and 

mere  securitj',  and,  even  after  condition  the  courts  have  refused  to  recognize  it 

broken,  the  legal  title  remains  in  the  *^  in  any  case  unless  it  is  conveyed  by 

mortgagor  or  his  heirs.     We  incline  to  an  express  g^ant  and  in    clear  and 

think  that  experience  in  the  adminstra-  explicit  terms."     Wing  v.  Cooper,  37 

tion  of  the  law  has  shown  that  this  effort,  Vt.  169. 

by  a  summary  proceeding,  to  avoid  liti-  1.  In  loiva,  there  is  but  one  method 
gation  and  expense,  has  really  increased  by  which  a  mortgage  may  be  fore- 
both,  and  demonstrated  the  wisdom  of  closed,  that  is,  by  equitable  proceed- 
Lord  Eldon  when  he  said:  '  How  can  ings.  lo-wa  Rev.  Code,  §  3319;  Todd 
it  be  right  that  such  a  clause  shall  be  v,  Johnson,  51  Iowa  192.  Formerly, 
inserted  in  a  deed  under  which  a  party  however,  powers  of  sale  were  long  ree- 
ls trustee  for  himself? '  .  .  .  While,  ognized  and  in  constant  use.  See  Fan- 
however,  the  court  will  not  now*  set  aside  ning  V,  Kerr,  7  Iowa  450;  Lowe  v, 
a  power  authorizing  the  creditor,  who  is  Grinnan,  19  Iowa  193 ;  Crocker  v.  Rob- 
the  interested  party,  to  sell  lands  mort-  inson,  8  Iowa  404 ;  Pope  v.  Durant,  26 
gaged,  for  the  reason  that  it  is  the  con-  Iowa  233. 

tract  of  the  parties  themselves,  yet  all  In  Indiana,  it  is  expressly  provided 

the   authorities  agree  that  as  such  that  a  sale  to  foreclose  a  mortgage  shall 

power  may  be  so  easily  used  for  pur-  be  under  judicial  proceedings.     Rev. 

poses  of  oppression,  the  courts  should  Sts.,  ^  1088.     But  in  a  trust  deed,  the 

scrutinize  sales  made  under  them,  very  power  of  sale  may  be  conferred,  how- 

closely."    The  court  held  that  a  power  ever,  on  a  trustee.    Eaton,  etc.  R.  Co. 

of  sale  in  the  mortgage  was  not  a  power  v.  Hunt,  20  Ind.  457. 

coupled  with  an  interest,  and  was  re-  The  mortgagee  is  not  forbidden  to 

voked  by  the  death  of  the  mortgagor.  act  as  an  agent  for  the  sale  where  the 

In  Maryland,  powers  of  sale  in  agency  is  not  created  by  the  mortgage, 

mortgagees  are  sanctioned  by  statute,  Farly  v.  Eller,  29  Ind.  322. 

subject  to  certain  restrictions,  as  that  In    Oregon,  it  is  provided  by  stat* 

power  cannot  be  given  to  a  mortgagee  ute  that  all  mortgages  ** shall  be 

to  sell  mortgaged  premises  outside  of  foreclosed,  and  the  property  adjudged 

the  county  in  which  they  are  situated,  to  be  sold  to  satisfy  the  debt  secured 

Webb  V,  HaefTer,  53  Md.  187.  thereby,  by  suit."     Hill's  Code,  414. 

The  rifi;ht  of  a  mortgagee  under  his  The  court  holds  that  this  statute  pro- 
power  of  sale  may  be  defeated  by  the  hibits  the  exercise  of  a  power  of  sale 
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exercise  of  the  power  of  sale  is  prohibited,  although  there  is  no 
statute  expressly  so  providing.^ 

The  validity  of  powers  of  sale  in  mortgages  is  not  affected  by 
the  rule  adopted  in  a  number  of  the  states,  that  the  mortgagee 
does  not  take  the  legal  title,  but  has  a  mere  lien  as  security  for  the 
debt* 

In  England,  powers  of  sale  in  mortgages  are  now  so  firmly 
established  that  they  exist  by  operation  of  law,  even  where  none 
is  conferred  by  the  mortgage  itself.'  Courts  of  equity  will  now 
go  so  far  as  to  decree  specific  performance  of  an  agreement  to 
execute  a  mortgage  with  an  immediate  power  of  sale.^ 

In  the  civil  law,  a  power  of  sale  in  a  mortgagee  is  not  only 
valid,  but  is  implied,  and  even  an  express  agreement,  it  seems, 
will  not  deprive  him  of  it.* 

in  a  trust  deed.    Thompson  v.  Mar-  In    Virsrinia    and    West    Virginia^ 

shall,  21  Oregon  171.  trust  deeds  have  almost  entirely  su- 

In  Kansas,  mortgages  can  be  fore-  perseded   mortgages,  said    Rivers,  J., 

closed  by  a  suit  only.     See  Samuel  v,  in  Taylor  v.  Steams,  18  Gratt.  (Va.) 

Holladay,  i  Woolw.  (U.  S.)  400.  244. 

Ttzaa  Homestead. — ^The  Texas  con-  1.  In  JV(p3raji&a,  though  no  statute  can 
stitution  and  statute  provide  that  no  lien  be  found  expressly  prohibiting  the  ex- 
can  be  created  upon  the  homestead  ex-  ercise  of  a  power  of  sale,  the  supreme 
cept  for  purchase -money,  '*  or  for  work  court  seems  to  hold  that  the  foreclosure 
or  materials  used  in  constructing  im-  must  in  all  cases  be  b^  a  bill  in  equity, 
provements  thereon,"  and  the  statute  Kyger  v.  Ryley,  2  Neb.  22;  Webb  v, 
relating  to  the  enforcement  of  such  Hoselton,  4  Neb.  308 ;  Hurley  v,  Estes, 
liens,  provides  that  every  sale  must  be  6  Neb.  ^86;  Comstock  v.  Michael,  17 
upon  a  judgment  foreclosing  such  lien  Neb.  298. 

and  ordering  the  sale  of  the  property.  The  United  States  court  in  NebraS" 

A  deed  of  trust  was  executed  by  a  bus-  ha,  follows  the  ruling  of  the  state  su- 

band  and  wife,  upon  their  homestead,  preme  court,  and  reluctantly  holds,  that 

to  secure  money  borrowed  for  the  pur-  a  sale  of  land  under  a  power  of  sale 

pose  of  building  a  dwelling  thereon,  mortgage  is  invalid.      Wheeler  v,  Sex- 

and  which  was  so  used.     It  was  held  ton,  34  Fed.  Rep.  154. 

that  the  deed  could  not  be  regarded  as  2.  Calloway   v.    People 's   Bank,   54 

a  lien  for  '*  work  or  material  used,"  etc.,  Ga.  441. 

and  that  a  sale  under  the  power  passed  8.  BngltsTi  Statute. — By  Lord  Cran- 

no  title.  EUerman  v.  Wurz  (Tex.  1890),  worth's  Act,  23  and  24  Vict.,  Ch.  145,  a 

14  S.  W.  Rep.  333.  power  of  sale  is  conferred  upon  mort- 

A  trust  deed  covering  a  homestead,  gagees  in  all  cases,  even  where  none  is 

executed  by  both  the  husband  and  the  g^ven  by  the  terms  of  the  mortgage ; 

wife,  eiven  to  pav  off  a  subsisting  vend-  but  it  is  made  a  condition  precedent  to 

or's  lien,  is  valid  and  enforcible  to  the  the   exercise  of  such  power  that  six 

extent  of  the  lien  so  discharged.  Hensel  months'  written  notice  shall  have  first 

V.  International  Bldg.  &  L.  Assoc,  85  been  given  to  the  mortgagor  or  his  as- 

Tex.  215.     See  also  Batts  v,  Scott,  37  signs,  or  posted  on  the  premises.    The 

Tex.  59;  McLane  v.  Paschal,  47  Tex.  act  has  not  proved  to  be  of  muchprac- 

365.  tical  value,  because  a  special  power  of 

On  account  of  the  homestead  and  ad-  sale  in  a  more  expeditious  manner,  is 

ministration   laws   of  Texas,  a   recent  almost  universally   inserted   in   mort- 

text  writer  has  observed  that,  "A  mort-  gages.     See    Greenwade  's    Prac.     of 

gage  or  trust  deed  may  thus  become  of  Conveyancing,  p.  55;  Fisher  on  Mort- 

no  value,  and  is  a  security  that  does  gages,  p.  511;  2  Jones  Mortg.  (4th  ed.) 

not  secure."    **  No  reliance  should  be  1722. 

placed  upon  a  mortgage  or  deed  of  trust  4.  Hermann  v.  Hodges,  L.  R.,  16  Eq. 

upon  property  in   this   state  under  its  18;  43  L.  J.,  Ch.  192;  Ashton  v.  Corri- 

present  laws."    Jones  Mortg.  (4th  ed.)  gan,  L.  R.,  13  Eq.  76;  41  L.  J.,  Ch.  96. 

1792  and  note.  6.  i  Dom.  360. 
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m.  PowEE  OF  Sale  as  Ikcidbht  to  Poweb  to  IIoetgage.— 

When  the  power  of  sale  mortgage  was  comparatively  new  to  the 
courts,  the  decided  tendency  was  to  hold  that  a  mere  authority 
tq  execute  a  mortgage  did  not,  by  implication,  authorize  the 
granting  of  a  power  of  sale  in  connection  with  the  mortgage.^ 
More  recently,  however,  the  courts  have  been  inclined  to  hold 
that  a  power  of  sale  is  such  a  common  incident  of  a  mortgage 
that  authority  to  insert  it  will  be  implied  from  a  power  to  mort- 
gage.* 

IV.  FoBXAL  Sequisites — 1.  What  Constitutes  a  Power. — In  gen- 
eral,  any  form  of  words,  showing  an  intention  to  create  a  power 
of  sale  upon  the  happening  of  a  contingency,  or  any  form  of  in- 
strument imposing  duties  upon  a  trustee,  which  cannot  be  fully 
performed  without  a  sale,  will  be  sufficient  to  create  the  power.' 

1.  Id  Clarke  v.  The  Rojal  Panopti-  peared  thlit  the  owner  of  the  property 

con,  4  Drew.  26 ;  27  L.  }.  Ch.  207,  the  resided  in  Pennsylvania^  where  such 

Vice  Chancellor   ruled  that  a  special  powers  were  not  common, 

power  given  to  a  trustee  to  mortgage  Upon  the  point  that  powers  of  sale 

did  not  give   him  authority  to  grant  a  are   fairly   incident  to   mortgages,  see 

power  of  sale;   and  that  such   powers  also  Bridges  v,  Longman,  24  Beav.  27; 

had  not  become,  in  practice,  a  necessary  Cook  v.  Dawson,  29  Beav.   123;  Rus- 

incident  to  mortgages.  sell  v.  Plaice,  18  Beav.  21;  Cruikshank 

In  Capron  v,  Attleborough  Bank,  11  v.  DuUin,  L.  R.,  13   £q.  555 ;    Vane  v. 

Gray   (Mass.)  492,  it  was  held  that  a  Rigden,  L.  R.,  5  Ch.   663;  Wright  v. 

stipulation  '^to  give  a  mortgage '*  was  Bundy,  xi  Ind.  398;  Bennett  v.  Union 

fully  complied  with  by  executing  one  Bank,  5  Humph.  (Tenn.)  61 2. 

containing  no  power  ot  sale.    See  also  In  Jones  Mortg.  (4th  ed.)   x768«  the 

Piatt  V,  McClure,  3  Woodb.  &  M.  (U.  author  observes  that,  "  It  may  beantici- 

S.)  151.  pated  that  when   the  occasion  arises, 

In  Sanders  v,  Richards,  2  Coll.  568,  the  courts  will  hold,  as  have  the  courts 

it  was  held  that  an  executor  could  not,  in  England^  that  a  power  of  sale  is  a 

as  such,  legally  execute   a    mortgage  necessary  incident  to  a  mortgage."  But 

containing  a   power  of  sale.     But  see  the  question   naturally  arises,  why  a 

the  following  note.  necessary  incident?     Is  a  mor^^age  so 

8.  In^tfChawner's  Will,  L.  R.,8  £q.  incomplete  without  a  power  of  sale, 

569,  Vice  Chancellor  Malins  said  :     **  I  that  the  courts  will  ever  hold  a  party 

am  of  the  opinion  that  a  power  of  sale  under  obligation  to  insert  one  where  his 

is  a  necessary  incident  to  a  mortgage,  agreement  to  mortgage  was  silent  on 

and  that  where  a  testator  says  that  a  the  point  ?     It  may   well   be  doubted 

sum  of  money  is  to  be  raised  by  mort-  whether  anj-  court  would  go  so  far,  at 

gage,  he  means  it  to  be  raised  in  the  least  until  the  power  of  sale  mortgages 

way  in  which   money   is  ordinarily  shall    become  universally   and   exdu- 

raised  by  mortgage,  and,  therefore,  that  sively  adopted. 

the  mortgage  may  contain  what  mort-  42  Vict.,  ch.  20,  provides  that  a  power 

gages  in  general  do  contain,  namely,  a  of  sale  shall  be   an   implied   power  in 

power  of  sale.**  mortgages  which  do  not  contain  an  ex- 

So,  where   land  was  conveyed  to  a  press  power, 

trustee  with  the  power  to  sell  or  mort-  8.  Cherry  v,  Greene,  115  111.  594; 

gage,  it  was  held  that  he  was  authorized  Graeme  v.  Cullen,  23  Gratt.  ( Va.)  266; 

to  give  a  deed  of  trust  on  the.  land  to  DeWolf  v,  Sprague  Mfg.  Co.,  49 

secure  his  own  note  given  for  the  grant-  Conn.  282. 

or's  debt.    Ore  v.  Rode,  loi  Mo.  387.  Whftt  Gonstltntea. — A  conveyance. 

In  Wilson  v.  Troup,  2  Cow.  (N.  Y.)  by  the  terms  of  which  the  purchaser 

195 ;  14  Am.  Dec.  458,  it  was  held  by  is  to  sell  the  property  and  out  of  the 

Kent,  C.  J.,  that  a  power  to  mortgage  proceeds  pay  an  antecedent  debt  of  the 

land  in  New  Tork  authorized  the  ex-  grantor,  with  the  interests  and  costs  of 

ecution  of  a  mortgage  with  the  cus-  the  sale,  any  surplus  to  be  returned  to. 

tomary  power  of  sale,   though  it  ap-  and  any  dencit  to  be  made  good  by,  the 

870 


3tamal  StqoliitM.  77?  US  T  DEEDS,    ConiidnatiAii ;  Debt  BMond. 

The  power  may  be  conferred  by  an  instrument  separate  from 
the  mortgage  '}  it  may  even  be  contained  in  a  deed  from  the 
creditor  to  the  debtor,  conferring  upon  a  third  person  power  to 
sell  on  default  in  payment  of  the  purchase  price  ;^  and  it  may 
arise  by  necessary  implication  from  the  terms  of  the  instrument.* 

The  granting  clause  in  a  trust  deed,  and  not  the  power  of  sale, 
governs  as  to  the  quantity  of  property  that  the'  trustee  may  sell.* 
A  power  of  sale  can  never  be  regarded  as  an  indispensable  ele- 
ment of  a  mortgage,  and  need  not  be  co-extensive  with  it.* 

2.  ConsideratioiL ;  Debt  Seomed. — As  against  creditors,  or  a  pur- 
chaser of  the  property  who  has  not  assumed  the  debt,  a  trust 
deed,  to  secure  notes  given  merely  for  love  and  aflfection  is  with- 
out valuable  consideration  and  cannot  be  enforced.® 

A  trust  deed  is  valid  to  secure  future  advances,  to  the  amount 
specified  \^  also  to  secure  an  attorney  in  the  payment  of  a  con- 
tingent fee.® 

It  is  not  essential  to  the  validity  of  a  power  of  sale  that  it  cor- 
rectly describes  the  debt  intended  to  be  secured ;  it  is  sufficient 
if  the  description,  though  indefinite,  is  capable  of  being  made  cer- 
tain  by  parol  evidence.*  A  mere  discrepancy,  even  though  large, 

grantor,  is,  in  legal  effect,  a  power  of  ist  day  of  May,  1867,  but  shall  be  in 

sale  mortgage.    Cannon  v,  McNab,  48  the  said  Wightman  as  an  estate  in 

Ala.  99.  trust  to  pay  the  said  debts,  and  to  dis- 

A  provision  in  a  mortgage  that,  if  pose  of  and  convey  to  the  purchaser,  I 
the  mortgagor  '*  shall  fail  to  make  pay-  hereby  confirming  the  same."  Pem- 
ment,  the  mortgagee  shall  advertise  berton  v.  Simmons,  100  N.  Car.  316. 
and  sell  enough  of  the  estate  herein  In  Vermont^  however,  the  courts  re- 
conveyed  to  pay,  etc.,  and  the  mort-  fuse  to  recognize  a  power  of  sale  unless 
sagor  shall  direct  what  shall  be  sold,"  "  conferred  by  express  grant,  and  in 
is  a  sufficient  power  of  sale.  Hyman  clear  and  explicit  terms.*'  Wing  v, 
V,  Devereux,  63  N.  Car.  624.  Cooper,  37  Vt.  169. 

Form  of  Instmmant. — The  following        Buglliih  Statutory  Form. — By  statute 

instrument  was  held  to  be  a  trust  deed  25  and  26  Vict.,  ch.  53,  the  following 

or  mortgage  with  the  power  of  sale,  on  short  form  of  power  in   a  mortgage 

default,  and  not  a  mere  power  of  at-  is  given :    '*  C.  D.  shall  hkve  power  to 

torney :     **  Know  ye  that  I  do  hereby  sell  on  default  of  payment  of  the  prin- 

appoint   George   W.    Wightman,   my  cipal  or  interest,  or  any  part  thereof 

true  and  lawful  attorney  in  fact,  and  I  respectively." 

do  hereby  authorize  and  empower  him        1.  Alexander  v,  Caldwell,   61    Ala. 

to  sell  and  dispose  of  my  house  and  543;  Brisbane  t^.  Stongton,  17  Ohio  482. 
lot  in  the  town  of  Fayetteville,  where        S.  Moore  v.  Lackey,  53  Miss.  85. 
I  now  reside,  either  for  cash   or  on        8.  Purdie  v.   Whitney,   20    Pick, 

credit,  at  his  pleasure,  ufiless  I  shall,  (Mass.)  25;  Mundy  v.  Vawter,  3  Gratt. 

on  or  before  the  first  day  of  May,  1867,  (Va.)  518;  Jackson  v,   Lawrence,   117 

pay  off  and  discharge  all  the  claims  U.  S.  679. 

for  which  the  said  George  W.  Wight-        4,  Donnan  v.  Intelligencer  Printing, 

man   is   now   liable   as  my  surety,  or  etc.,  Co.,  70  Mo.  168. 
where  I  am  indebted  to  him,  or  Sin-        6.  Butler  v.  Ladue,   12    Mich.   173; 

clair  and   Vanderbilt,   whose  effects  Hyman  v.  Devereux,  63  N.  Car.  624. 
have  been  assigned  to  said  Wightman        6.  Brooks  v,  Owens,  112  Mo.  251. 
in  trust.     And  with  this  power  of  sale        7.  McCarty  v,  Chalfant,  14  W.  Va. 

I  do  hereby  convey  and  assign  to  the  531.  See  Schultze  v.  Houfes,  9JS  111.  335. 
said   George   W.    Wightman   and   his        8.  Pitzer  v.  Burns,  7  W.  Va.  63. 
heirs,  such  an  interest  in  the  aforesaid        9.  Williams  v.   Monitean   Bank,   72 

house  and  lot  as  shall  not  be  revoca-  Mo.  292 ;  Scott  v.  Bailey,  23  Mo.  140; 

ble  by  me,  or  by  my  death,  before  the  Riggs  v.  Armstrong,  23  W.  Va.  760; 
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between  the  actual  indebtedness  and  the  amount  for  which  the  trust 
deed  or  mortgage  purports  to  be  security,  is  not  per  se  sufficient 
to  render  the  incumbrances  void  as  to  creditors;  the  actual 
intent  with  which  it  was  given  is  to  be  inquired  into.* 

A  trust  deed  purporting  to  secure  the  payment  of  a  certain 
note  is  valid,  even  though  the  note  is  never  in  fact  executed, 
provided  the  indebtedness  exists  for  which  the  note  was  to  have 
been  given.*  The  fact  that  one  or  more  of  a  number  of  notes 
secured  are  invalid,  does  not  destroy  the  power  of  sale  as  to  the 
valid  notes.* 

3.  Partiei. — A  failure  to  insert  the  name  of  the  trustees  does 
not  invalidate  the  security,  but  resort  must  be  had  to  equity  for 
foreclosure.* 

Summers  v.  Dame,  31  Gratt.  (Va.)  791;  1.  Sawjer  v.  Bradshaw,  135  IlL  44a 

Keagy  v.  Trout,  85  va.  390.  Thus,  if  the  value  of  the  property  be  less 

Uncertainty  as  to  the  Amount  of  than  the  actual  debt,    other  creditors 

Dolita. — A  trust  deed  recited  that  it  was  are   not  prejudiced  by  the  act  of  the 

given  to  secure  "  to  William  H.  Lake  a  parties  in  making  the    debt   appear 

debt  due  to  him,     .     .    .    the  amount  larger.     Sawyer    v.   Bradshaw,   135 

whereof  cannot  now   be    accurately  111.  440. 

stated,  but  believed  to  be  about  the  sum  8.  Eacho  v,  Cosby,  36  Gratt.  ( Va.)  1 13. 

of  $3,ooo;  to  Theodore  M.TripIettadebt  8.  Cohn  v.  Ward,  33  W.  Va.  34. 

due  to  him  by  the  grantor,  the  amount  4.  McQuie  v.  Peaj',  58  Mo.  56. 

whereof  cannot  now  be   accurately  An  insertion  of  the  trustee's  name 

stated,  but  the  principal  of  which  is  be-  bj'  the  beneficiary,  after  delivery,  with- 

lieved  to  be  about  $2,600;  to  J.  A.  Chap-  out   the  consent  of  the  grantors,  was 

pelear  a  debt  of  about  $648,  due  by  bond  held  to  render  the  deed  void,  in  Hord  9. 

on  note,  on  which  the  said  William  H.  Taubman,  79  Mo.  loi. 

Lake  and   Theodore  M.  Triplett  are  Miitako  in  Designating  Tin  a  toe. — 

sureties ;   to   Robert   Bayly  a  debt  of  The   plaintiff  borrowed   money,  for 

about  $3,300,  due  by  the  grantor,  on  which  he  gave  his  note  payable  to  the 

which   the  said  William   H.   Lake  is  defendant,  the  lender,  and  to  secure  it, 

surety ;  and  a  debt  due  to  Shacklett  &  executed  a  trust  deed   upon  two  lots, 

Pfeifer  for  about  $300,  due  by  note  and  which  were  conveyed  in  trust  by  mis- 

upon  account.'*     It  also  provided  that  take   to  the  defendant   as  trustee,  the 

the  trustee  should,  **  with  all  convenient  deed   reciting  that  it  was  to  secure 

speed,  proceed  to  ascertain  accurately  money  due  and   payable  to   K.    The 

the  amount  of  said  several  debts."     It  parties  were  reversed  in  the  trust  deed, 

was  held  that  there  was  nothing  in  the  the   property  being  conveyed   to   the 

deed  to  warrant  the  inference  that  the  creditor  instead  of  the  trustee.     It  was 

amount  of  the  debts  cannot  be  accu-  evidently  the  intention  to  convey  to  K. 

rately  ascertained  within  a  reasonable  as  trustee,  to  secure  the  defendant,  but 

time;  nor  does  the  fact  that  the  exact  by  its  terms  the  conveyance  was  to  the 

amounts  are  not  stated,  render  the  deed  defendant  to  secure  K.   Default  having 

fraudulent  per  se,  N orris  v.  Lake,  89  been  made,  K.,  assuming  to  act  as  the 

Va.  513.  trustee,   sold   the  property  under  the 

Compound  Interest.  —  A  trust  deed  power,  and  it  was  purchased  by  the  de- 
Was  given  to  secure  the  payment  of  a  fendant.  It  was  held  that  as  K.  was  not 
bond  bearing  annual  interest,  and  for  named  as  the  trustee,  his  act  in  selling 
several  years  thereafter  interest  notes  was  that  of  a  mere  volunteer,  and  that 
were  executed  for  the  annual  install-  the  defendant  took  no  title;  hence  that 
ments,  bearing  the  same  rate  of  interest  the  plaintiff,  upon  tendering  the  amount 
as  the  bond.  It  was  held  that  as  between  of  the  debt,  was  entitled  to  have  his  title 
the  parties,  the  deed  was  security  for  cleared  of  the  cloud  cast  upon  it  by  the 
the  interest  on  these  interest  notes,  but  pretended  sale  and  conveyance.  McMee 
not  so  as  against  subsequent  creditors  v.  O'Connor,  3  Colo.  App.  113. 
or  purchasers.  Barbour  v,  Tompkins,  Clerical  Mistake.  —  Where  a  mort- 
31  W.  Va.  410.  gage  provided  that  on  default,  the  party 
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The  omission  of  the  beneficiary's  name  is  not  fatal  to  the  power. 
As  against  parties  having  notice  of  the  trust,  the  name  of  the 
actual  beneficiary  may  be  supplied  by  the  trustee  and  the  power 
'tenforced  for  his  benefit.* 

Where  a  trust  deed  is  duly  acknowledged  by  the  grantor,  but 
his  signature  is  omitted  by  mistake,  it  will  be  treated  in  equity  as 
a  valid  lien,  and  the  grantor  may  remedy  the  defect  by  a  new 
deed.* 

It  is  competent  for  the  legislature,  by  a  curative  act,  to  validate 
previous  sales  under  powers  in  mortgages  wherein  the  donees  of 
the  power  were  not  properly  designated  by  name ;  and  the  fact 
that  a  suit  was  pending  at  the  time  of  the  enactment,  to  deter- 
mine the  validity  of  such  a  sale,  does  not  exclude  that  case  from 
the  operation  of  the  act.*  Nor  is  it  essential  to  the  validity  of  the 
power  in  a  trust  deed  that  either  the  trustee  or  cestui  que  trust 
should  by  any  formal  writing  signify  their  acceptance  of  it.* 

4.  Acknowledgment. — As  between  the  parties,  a  trust  deed  is 
valid  though  not  acknowledged.*  Even  though  by  reason  of  de- 
fective acknowledgment,  the  deed  would  not  afford  constructive 
notice  by  its  record,  yet  it  is  good  inter  partes  and  as  to  those 
having  actual  notice  of  its  terms.®  The  trustee,  being  one  of  the 
parties  to  the  conveyance,  is  disqualified  from  taking  the  acknowl- 
edgment of  the  grantor.'' 

6.  Seal. — Though  the  power  be  conferred  by  an  instrument  not 
under  seal,  yet  a  sale,  fairly  conducted  under  it,  passes  such  equi- 
table title  to  the  purchaser  as  will  be  upheld  and  enforced.® 

6.  Delivery. — An  instrument  containing  a*  power  of  sale  is  of 

of  the  first  part,  the  mortgagor,  might  v,  Hutchett,  4  Tex.  20 ;  Charter  Oak  L. 

make  the  sale,  the  court  treated  the  in-  Ins.   Co.   v,  Gisborne,   5   Utah  319; 

strument  as  though  it  read  ^  party  of  Shearer  v.  Loflin,  26  Ala.  703;  Martin 

the  second  part."     Gaines  v.  Allen,  58  v,  Paxson,  66  Mo.  260. 
Mo.  537.  See  also  .Woodward  v.  Jewell,        6.  Wilson  v.  Kimmel,  X09  Mo.  260. 
140  U.  S.  247.  6.  Hannah  v,  Davis,  112    Mo.  599; 

1.  Sleeper  v.  Iselin,  62  Iowa  583.  Bennett  v,  Shipley,  82  Mo.  448. 
Deierlxvtlon  of  Benaflciartoa.  —  I  n  a        7.  Bowden  v»  Parrish,  86  Va.  67. 

trust  deed  executed  by  the  owner  of  a  8.  Watson  v,  Sherman,  84  111.  263 ; 
butter  and  cheese  factory,  to  secure  the  Jones  v.  Brewington,  58  Mo.  210. 
farmers  and  dairymen  who  were  sup-  It  has  been  held,  however,  that  where 
plying  him  with  milk,  the  beneficiaries  a  mortgage  with  a  power  of  sale  is  not 
were  described  as  *'  sundry  persons  or  under  seal,  and  the  power  has  been  ex- 
patrons,  "  but  not  designated  by  name,  ecuted  by  the  sale,  but  the  purchaser  has 
It  was  held  that  the  deed  was  not  void  refused  to  complete  his  bid  because  of 
for  uncertainty  ;  and  that  it  was  a  se-  absence  of  a  seal,  a  decree  ^ro  confesso 
curity  enforceable  for  the  benefit  of  all  in  a  suit  to  which  the  mortgagor  and 
who  might  become  patrons  of  the  fac-  purchaser  are  parties,  requiring  the 
tory.  First  Nat.  Bank  v,  Schireen,  127  mortgagor  to  affix  his  seal,  and  provid- 
111*  573*  ing  that  the  mortgage  shall  have  effect 

2.  Martin  v.  Nixon,  92  Mo.  26.  as  his  deed  from  the  date  of  its  delivery, 
8.  Madigan  v,  Workingmen's  Perma-  does    not    render   the   sale  under   the 

nent  Bldg.,  etc.,  Assoc,  73  Md.  317.  power  valid ;  and  the  mortgagee  may 

4.  Carpenter  v.  Bowen,  42  Miss.  28;  disregard  it  and  maintain  an  action  on 

Leffler  v.   Armstrong,    4  Iowa    482;  the  mortgage   debt.    Springfield  Five 

Flint  V,  Clinton   Co.,   12  N.   H.  430;  Cents  Sav.  Bank  v.  South  Congrega- 

Crocker  v,  Lowenthal,  83  111.  579;  Hipp  tional  Soc,  127  Mass.  516. 
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no  efifect  until  there  has  been  a  legal  delivery  to  the  grantee.* 
In  respect  to  trust  deeds,  however,  a  delivery  to  the  trustee  is  not 
necessary.* 

V.  IKTEBEST  OF  Obahtob  DT  Tbvst  Deed.— A  deed  of  trust  being, 
in  substance  and  effect,  a  mortgage,  it  necessarily  follows  that  the 
grantor  in  such  deed,  though  nominally  divested  of  the  legal  title, 
yet  retains  an  equitable  interest  corresponding  to  his  equity  of 
redemption  under  a  mortgage ;  also  that  in  those  states  where 
such  equities  are  made  subject  to  execution,  the  grantor's  interest 
under  a  trust  deed  may  be  seized  and  sold  under  execution.'  In  some 
of  the  states,  however,  the  English  rule  has  been  adopted,  and  the 
grantor's  interest  held  not  subject  to  seizure  at  law,  the  creditor's 
remedy  being  by  proceedings  in  equity.*  The  grantor's  interest 
mayjbe  thus  sold  before  any  default  in  the  trust  debt  has  occurred, 
or  the  power  of  sale  has  become  operative.*  But  the  purchaser  at 
execution  sale  does  not  acquire  the  legal  estate,  and  therefore 
cannot  maintain  ejectment,  at  least  so  long  as  the  trust  deed  re- 
mains undischarged.^ 

In  North  Carolina^  where  the  grantor's  interest  is  recognized, 
and  held  subject  to  levy,  it  was  decided  that  this  interest  could 
not  be  considered  a  freehold,  within  the  meaning  of  an  election 
law  imposing  a  requirement  that  the  voter  must  be  "  possessed  of 
a  freehold  of  fifty  acres.'"' 

Whatever  may  be  the  exact  nature  of  the  grantor's  interest  be- 
fore sale  under  the  power,  his  interest  in,  and  right  to,  any  sur- 
plus reniaining  from  the  proceeds  of  sale  after  satisfying  liens, 

1.  Hammerslough  v,  Cheatham,  84    execution  at  law."     Mclntjre  v.  Agri- 
Mo.  13.  cultural   Bank,  i    Freem.  Ch.  (Miss.) 

2.  Walker  v.  Johnson,  37  Tex.  127.         105. 

8.  Harrison   v.   Battle,   i    Dev.   £q.        6.  Pool  v.  Glover,  2  Ired.  (N.  Car.) 

(N.  Car.)  541;  Poole  v.  Glover,  2  Ired.  129. 

(N.  Car.)   129;  Wright  t;.  Henderson,        6.  Anderson  v.  Hollman,  i  Jones  (N. 

12    Tex.  43.     See  also    McGregor  v.  Car.)  169;  Thompson  v»  Ford,  7  Ired, 

Hall,  3  Stew.  &  P.  (Ala.)  397,  where  it  (N.  Car.)  418. 

is  stated  that,  "The  prevalent  doctrine  7.  See  appendix  to  5  Ired.  Eq.  (N. 
in  the  states  of  this  union  is  that  such  Car.).  The  following  questions  were 
interests  may  be  levied  on  and  sold  hy  submitted  to  the  supreme  court  by  the 
execution  at  law.'*  senate :  "  ist.  Is  the  vote  of  a  bar- 
In  4  Kent's  Com.  160,  161,  195  n,  it  gainor  or  grantor  in  a  deed  of  trust  (to 
is  said  that,  '*  In  this  country  the  rule  a  trustee  to  secure  debts  to  other  per- 
has  extensively  prevailed  that  an  equity  sons  with  power  of  sale  on  default) 
of  redemption  is  vendible  as  real  prop-  legal  ?  2d.  Is  the  vote  of  such  trustee 
erty  on  an  execution  at  law."  legal  ?  3d.  Is  the  vote  of  the  cestui  qme 
4.  Morris  v,  Wsiyj  16  Ohio  469.  trust  legal  ?  "  Ruffin,  C.  J.,  speaking 
In  Arkansas,  the  grantor's  interest  for  the  court,  replied  in  substance:  ist 
is  not  subject  to  levy,  although  the  That  a  bargainor  or  mortgagor  is  not  a 
statute  subjects  equitable  estates  to  freeholder,  and  cannot  therefore  vote — 
sale  for  debt.  Pettit  v.  Johnson,  15  the  execution  of  such  an  instrument 
Ark.  55.  destroying  his  freehold  estate.  2d.  The 
In  Mississippi,  in  an  early  case,  the  same  as  to  the  beneficiary,  because  he 
court  observed  that,  "  The  interest  of  a  has  neither  a  legal  nor  equitable  right  to 
grantor  in  a  deed  of  trust  is  not  anal-  the  land,  but  only  a  right  to  have  his 
ogous  to  the  interest  of  a  mortgagor,  debt  satisfied  out  of  it.  3d.  That  a 
and  is    not   the  subject  of  a  lien  or  mortgagee  or  trustee  may  vote  if  acto- 
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is  universally  admitted,  just  as  in  cases  of  foreclosure  of  mort- 
gages.* 

VI  PowEB  l8  Coupled  with  ah  Xhtebest,  ahb  Ibbeyocablb. — 

Under  the  common-law  doctrine  that  a  mortgage  vests  the  legal 
title  in  the  mortgagee,  a  power  of  sale  conferred  upon  him  as 
such,  is  a  power  coupled  with  an  interest  in  the  land  to  which  it 
relates,  and  therefore  irrevocable  by  any  act  or  change  of  circum- 
stances on  the  part  of  the  mortgagor;  and,  upon  principle,  the 
power  is  equally  coupled  with  an  interest  in  the  land,  though 
possibly  not  in  the  strictly  technical  sense  of  the  term,  under  the 
equitable  doctrine  that  the  mortgagee  has  merely  a  lien  to  secure 
his  debt.  The  correct  principle  would  seem  to  be,  that,  whether 
the  mortgagee's  interest  be  considered  as  in  the  land  itself  or  only 
in  the  proceeds,  the  power  is  essentially  coupled  with  an  interest, 
and  not  a  mere  naked  power,  subject  to  revocation.  It  is  accord- 
ingly held  by  most  authorities  that  the  death  of  the  mortgagor 
does  not  revoke  or  suspend  the  power,  or  require  the  mortgagee 
to  wait  for  the  appointment  of  an  administrator.*  And  the  lu- 
nacy of  the  mortgagor,  pending  publication  of  the  notice  of  sale, 

allj  in  possession  for  the  requisite  pe-  that  a  naked  authority  expires  with  the 

riod,  but  not  otherwise.  life  of  the  person  who  gave  it ;   but  a 

1.  See  infra ^  this  title,  Surplus  Pro-  power  coupled  with  an  interest  is  not 
ceeds.  revoked  by  the  death  of  the  grantor. 

2.  Power  IrreTOCftbla. — Hunt  v.  Rous-  In  my  opinion,  the  power  contained  in 
maniere,  8  Wheat.  (U.  S.)  174;  Strother  this  mortgage  is  of  the  latter  descrip- 
V.  Law,  5A  111.  413;  Brewer  v.  Win-  tion.  A  power  simply  collateral  and 
Chester,  2  Allen  (Mass.)  389;  Vamum  without  interest,  or  a  naked  power,  is 
V,  Meserve,8  Allen  (Mass.)  158;  Crans-  when,  to  a  mere  stranger,  authority  is 
ton  V,  Crane,  97  Mass.  459;  Conners  v,  given  to  dispose  of  an  interest  in  which 
Holland,  113  Mass.  50;  Wiswall  v.  Roos,  he  had  not  before,  nor  hath  by  the  in- 

J  Port.  (Ala. )  328;  Hyde  v.  Warren,  46  strument  creating  the  power,  any  estate 

liss.  13;  Collins  v,  Hopkins,  7  Iowa  .whatsoever.    But  when  power  is  given 

46^;  Hodges  V.  Gill,  9  Baxt.  (Tenn.)  to  the  person  who  derives,  under  the 

^78;  Beatie  V.  Butler,  21  Mo.  313;  De  instrument    creating  the  power,  or 

Jarnette  v.  De  Giveryille,  56  Mo.  440;  otherwise,  a  present  or  future  interest 

White  V,  Stephens,  77  Mo.  452;  Bell  v.  in  the  land,  it  is  then  a  power  relating 

Twilight,  22  N.  H.  500;  Bradley  v,  Ches-  to  the  land.  These  last  powers  are  sub- 

tcr  Valley  R.  Co.,  36  Pa.  St.  141;  Berry  divided  into  powers  annexed  to  the  es- 

V,  Skinner,  30  Md.  567;  Corder  v,  Mor-  state,  and  powers  in  gro^s.     Both  are 

gan,  18  Ves.  344.  considered  as  powers  with  an  interest. 

The  power  is  annexed  or  appendant  because  the  trustee  of  the  power  has  an 

to  the  estate  conveyed  by  the  mortgage,  interest  in  the  estate,  as  well  as  in  the 

and  is  coupled  with  an  interest.  Pickett  exercise  of  the  power.   If,  as  one  of  the 

T.Jones,  63  Mo.  19^;  McGuire  f .  Van  old  cases  expresses  it,  the  person 

Pciti  55  Ala.  344;  Varnum  v.  Meserve,  clothed  with  the  power  hath  at  the  same 

8  Allen  (Mass.)  158;  Wilbum  v,  Spaf-  time  an  estate  in  the  land,  the  power  is 

ford,  4  Sneed  (Tenn.)  698;  Hannah  v»  not  collateral,  because  it  savors  of  the 

Carrineton,  18  Ark.  104  ;  Hill  on  Trus-  land.    The  power  now  in  question  an- 

tees,  80,  338,  note.  swers  exactly   to  this  definition  of  a 

A  leading  case  on  the  question,  power  with  an    interest,  because  the 

whether  a   power  of  sale  given  to  a  mortgagee  has  at  the  same  time  a  vested 

mortgagee  is  revocable  by  the  mort-  estate  in  the  land,  and  it  does  not  an- 

gagor,  is  Bergen  v.  Bennett,  1  Cai.  Cas.  swer  at  all  to  the  definition  of  a  power 

(N.  Y.)  15  ;  2   Am.  Dec.  281,  in  which  simply  collateral ;  for  that  is  but  a  bare 

the  opinion  of  the  court  was  rendered  authority  to  a  stranger,  who  has  not, 

by  Kent,  J.,  who  said :  '*  It  is  admitted  nor  never  had,  any  estate  whatever.    I 
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does  not  suspend  the  power '}  nor  does  the  institution  of  bank- 
ruptcy or  insolvency  proceedings  against  him.*  Where  the 
mortgagor  voluntarily  goes  within  the  enemy's  lines,  with  the 
intention  of  casting  his  lot  with  the  enemy,  the  power  is  neither 
revoked  nor  suspended.'  And  where  the  power  of  sale  in  a  deed 
of  trust  is  conferred  upon  the  trustee  and  not  upon  the  creditor, 
it  is  held  by  most  courts  to  be  coupled  with  an  interest,  and 
cannot  be  revoked,  the  tru3tee  being  vested  with  the  legal  estate.* 
In  a  few  of  the  states,  however,  the  doctrine  prevails  that,  as 
the  mortgagee  has  no  estate  in  the  land,  a  power  of  sale  to  him  is 

might,  perhaps,  rest  satisfied  with  ground  that  was  taken  in  the  court  be- 
giving  this  description  of  the  two  pow-  low."  This  case  has  been  eztensivelj 
ers,  drawn  from  approved  authority ;  cited  and  approved  by  the  courts.  OI- 
but  I  think  the  point  is  susceptible  of  cott  v.  Tioga  R.  Co.,  27  N.  Y.  566; 
more  precise  and  definite  illustration.  Franklin  v.  Osgood,  14  Johns.  (N.  Y.) 
If  a  man,  by  his  will,  directs  his  execu-  553;  Jackson  v.  Davenport,  18  Johns, 
tors  to  sell  his  land,  this  is  but  a  bare  (N.  Y.)  300;  Caufield  v.  Monger,  la 
authority  without  interest,  for  the  land,  Johns.  (N.  Y.)  347;  Bradstreet  v, 
in  the  meantime,  descends  to  the  heir  Clark,  12  Wend.  (N.  Y.)  664;  Taylor 
at  law,  who,  until  the  sale,  would  at  v.  Morris,  i  N.  Y.  358;  Lawrence  v, 
common  law  be  entitled  to  the  profits;  Farmers'  L.  &  F.  Co.,  13  N.  Y.  213; 
and,  being  but  a  naked  authority,  if  one  Gardner  v.  Ogden,  22  N.  Y.  348;  Dart- 
executor  dies,  the  power  at  common  mouth  College  v.  Woodward,  4  Wheat 
law  would  not  survive.  But  if  a  man  (U.  S.)  700  ;  Hunt  v,  Rousmaniert,  2 
devises  his  land  to  his  executors,  to  be  Mason  (U.  S.)  244;  Peter  v.  Beverly,  10 
sold,  then  there  is  a  power  coupled  Pet.  (U.  S.)  564;  Taylor  v,  Benham,  5 
with  an  interest;  for  the  executors,  in  How.  (U.  S.)  269.  In  Lockett  v.  Hill,  i 
the  meantime,  take  possession  of  the  Woods  (U.  S.)  560,  Erskine,  J.,  ob- 
land  and  of  the  profits.  In  this  case,  as  served  that  it  was  the  first  reported  case 
the  estate,  so  also  the  trust,  would  sur-  in  this  country  on  the  subject, 
vive  to  the  surviving  executor.  There  1.  Berry  v.  Skinner,  30  Md.  567 ; 
is  a  very  striking  analogy  between  this  Encking  v.  Simmons,  20  Wis.  273 ; 
case,  of  a  devise  of  land  to  executors  to  Davis  v.  Lane,  10  N.  H.  156. 
be  sold,  and  a  mortgage  of  land  with  a  2.  McGready  v.  Harris,  54  Mo.  137; 
power  to  sell.  In  both  cases  the  estate  Dixon  v,  Ewart,  3  Mer.  321 ;  Hall  r. 
passes  to  the  person  clothed  with  the  Bliss,  118  Mass.  554;  Long  t^.  Rogere, 
power,  and  in  both  cases  the  power  is  6  Biss.  (U.  S.)  41^ 
given  in  trust,  to  answer  a  specific  pur-  8.  Mitchell  v.  Nodaway  County,  80 
pose.  I  cannot  discern  any  distinction  Mo.  257;  Bush  t;.  Sherman,  80  111.  i6q. 
between  the  cases,  sufficient  to  render  The  mortgagor's  grantee,  who  had 
the  power  in  the  one  instance  naked,  always  resided  in  one  of  the  confeder- 
and  in  the  other  coupled  with  an  inter-  ate  states,  was  held  subject  to  the  same 
est.  It  is  not  a  power  with  interest  in  rule,  in  Harper  v.  Ely,  56  111.  179. 
the  executors,  because  they  may  derive  4.  Bancroft  v.  Ashhurst,  2  Grant's 
a  personal  benefit  from  the  devise;  for  Cas.  (Pa.)  513;  Black  v.  Gre^,  58  Mo. 
a  trust  will  survive,  though  no  ways  565;  Conners  v.  Holland,  113  Mass.  50; 
beneficial  to  the  trustee.  It  is  the  pos-  More  v.  Calkins,  95  Cal.  435;  Hodges 
session  of  the  legal  estate,  or  a  right  in  v.  Gill,  9  Baxt.  (Tenn.)  378;  Hudgens 
the  subject,  over  which  the  power  is  to  v.  Morrow,  47  Ark.  515. 
be  exercised,  that  makes  the  interest  in  Under  a  trust  deed  empowering  the 
question;  and  where  an  executor,  guard-  sheriff  of  the  county  to  sell  in  case  of 
ian,  or  other  trustee,  is  invested  with  the  death  or  disability  of  the  trustee,  the 
the  rents  and  profits  of  land  for  the  sale  sheriff  may  exercise  the  power,  when 
or  use  of  another,  it  is  still  an  authority  the  necessity  arises,  even  though  the 
coupled  with  an  interest  and  survives,  grantor  is  dead.  White  v.  Stephens, 
.     .    .     I  conclude,  therefore,  that  the  77  Mo.  452. 

power  to  sell  was  not  revoked  by  the  In    West   Virginia^    the  court  will 

death  of  the   mortgagor,  and  that  the  not  necessarily  enjoin  the  execution  of 

decree  cannot    be    supported   on    the  a  power  of  sale  by  the  trustee,  after  the 
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not  coupled  with  an  interest,  and  therefore  does  not  survive  the 
death  of  the  mortgagor  or  grantor  in  a  trust  deed.*  It  is  said  to 
be  a  "  collateral "  power,  and  one  which  the  mortgagor  himself 
cannot  revoke  during  his  lifetime.* 

In  Illinois^  it  has  been  provided  by  statute  that  the  death  of 
the  grantor  or  owner  of  the  equity  of  redemption,  under  a  mort- 
gage or  trust  deed,  terminates  the  power  of  sale,  and  thereafter 
foreclosure  must  be  had  by  action.* 

A  mere  power  of  attorney  from  a  debtor  to  his  creditor,  author- 
izing the  latter  to  sell  and  convey  the  property,  satisfy  his  claim 
out  of  the  proceeds,  and  account  for  the  balance,  is  only  a  naked 
power,  and  subject  to  revocation.* 

The  right  of  foreclosure  under  a  power  of  sale,  pursuant  to  the 
statute  in  force  at  the  time  of  its  execution,  is  a  vested  right 
which  cannot  be  taken  away  by  subsequent  legislation.^ 

vn.  The  Tsvstee  ;  Hu  Duties  avd  Liabilities. — The  equitable 

death  of  the  grantor.    The   length  of  of  sale  is  coupled  with  an  interest,  and 

time  that  has  elapsed  since  his  death,  is  irrevocable,  just  the  same  as  it  is 

and  the  amount  of  personal  estate  in  where  the  common-law  doctrine,  that 

the  hands  of  his  representatives,  appli-  the  mortgage  conveys  the  legal  estate 

cable  to  payment  of  the  debt,  will  be  still    prevails,'    and  cites  as  authority 

taken  into  consideration.      Spencer  v,  for  the  proposition  Calloway  v.  Bank, 

Lee,  19  W.  Va.  179.  54  Ga.441.     But  as  the  learned  author 

1.  Darrow   v,   St.   George,  8   Colo,  in  the  same  book  repeatedly  declares 

592 ;  Robertson  v,  Paul,   16  Tex.  472 ;  that  the  deed  of  the  sale  under  the 

Batts  V,  Scott,  37  Tex.  59 ;   Buchanan,  power,  should  be  made  by  the  holder  of 

v»  Moore,  22   Tex.   537;   McLane  v,  the  legal  title,  we  must  suppose  that  he 

Paschal,  47  Tex.  365;  LathropT'.  Brown,  failed  to  note  clearly  the  great  differ- 

65  Ga.  3x2;  Miller  v.  McDonald,  72  ence  as  to  title  between  a  common-law 

(7a.  20.    But  see  Calloway  v.  People's  mortgage,  and  one  executed  under  a 

Bank,  54  Ga.  441.  statute  such  as  that  in  this  state."    The 

In  Robertson  v.  Paul,    16  Tex.  473,  language  criticised  above,  was  omitted 

the  principle  that  the  power  is  not  re-  by  Mr.  Jones,  in  the  last  edition  of  his 

voked  by  death,  was  recognized  by  the  work  on  mortgages, 

court,  but  it  was  considered  that  its  ex-  S.  The  case  of  Lockett  v.   Hill,   i 

ercise  was  inconsistent  with  the  statute  Woods  (U.  S.)  552,  was  decided  by  the 

requiring '*  claims  for  money  "  against  circuit  court  in*  Georgia  j    where    the 

the  estates  of  decedents  to  be  proved  equitable  theory  of  mortgages  prevails, 

and  allowed,  before   the  adminstrator  Oannot  Be  Changed  Without  Oonaant. — 

could  lawfully  pay  them.  A  trust  mortgage  on  railroad  property 

In  Johnson  v.  Johnson,   27  S.  Car.  was  given  to  secure  bonds  equally.  The 

309,  it  is  held  that  a  power  of  sale  does  trustee,  without  foreclosure  and  with- 

not  survive  the  death  of  ftie  mortgagor,  out  the  consent  of  the  plaintiff,  one  of 

the  decision  being  based  on  the  ground  the  secured  bondholders,  entered  into  a 

that  the  legal  title  does  not  pass  to  the  "  reorganization  "  scheme,  by  which 

mortgagee,  whose  only  interest  is  in  three  mortgages,   one  covering  debts 

the  proceeds  of  the  sale,  and  not  in  the  other  than  the  mortgage  bonds,  and  the 

property   itself.     In  the  course  of  the  others  being  inferior  securities,  were  to 

opinion  the  court,  per   McGowan,  J.,  be  substituted   for  the  trust  mortgage, 

made  the  following  criticism  :  *'  We  are  and  new  bonds  issued.  It  was  held  that 

aware  that  Mr.  Jones  (vol.  2,  Mortg.,  ^  such  arrangement  was  void  as  to  the 

1794)  has  expressed  the  opinion  that  plaintiff.     Hollister  v,  Stewart,  iii  N. 

'  the  rule  is   the   same  in   those  states  Y.  644. 

where,  by  statute  or  adjudication, a  8.  Illinois  Rev.  St.  1874,  ch.  95, 13. 

mortgage  is  regarded  as  a  mere  secu-  4.  Mansfield   v,  Mansfield,   6   Conn, 

rity  lor  the  debt,  passing  no  title  or  559. 

estate  to  the  mortgagee;  the  power  6.  O'Brien  v,  Krenz,  36  Minn.  136. 
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principles  which  govern  the  conduct  and  fix  the  responsibility  of 
trustees  generally,  apply  with  full  force  to  trustees  with  power 
to  sell  for  the  payment  of  debts.  Such  a  trustee  necessarily  oc- 
cupies a  position  of  great  trust  and  confidence  between  the  par- 
ties and  it  is  a  requirement  of  the  first  importance  that  he  shall  be 
unprejudiced  and  unbiased  in  favor  of  either  party.  He  should 
not  be  personally  interested  in  the  debt  secured,  nor  closely  re- 
lated to  either  of  the  parties.^  If  a  state  of  personal  ill-will  exists 
between  the  trustee  and  the  beneficiary,  this  furnishes  ground  for 
his  removal  by  a  court  of  equity.* 

It  will  be  presumed  that  the  trustee  is  not  personally  inter- 
ested in  the  debt ;  and  when  the  trustee  claims  to  own  it,  this 
presumption  must  be  overcome  by  satisfactory  evidence.'  The 
fact  that  the  person  named  as  trustee  is  the  real  owner  of  the  debt 
secured  does  not,  however,  invalidate  the  power  of  sale ;  because 
the  effect  of  such  ownership  is  merely  to  render  his  position  that 
of  a  mortgagee  with  power  of  sale.*  The  trustee's  position  is 
that  of  agent  for  the  grantor  and  his  privies  in  estate,  as  well 
as  for  the  cestui  que  trusty  and  in  cariying  out  his  trust,  he  must 
avoid  all  partiality  toward  either  side.^ 

All  directions  contained  in  a  power,  in  respect  to  the  manner 
of  executing  it,  must  be  strictly  and  fairly  complied  with.* 

1.  Long  V.  Long,  79  Mo.  644 ;  Gim-  to  secure  a  personal   debt.    Subee- 

bel  V,  Pignero,  62  Mo.  240;  In  re  May-  quently,  he  obtained  the  record  title, 

field,  17  Mo.  App.  684;   Jones    Mortg.  and   recorded   a  release  of  the   trust 

(4th  ed.)  1 771.  deed,  executed  by  himself  as  trustee, 

But  the  mere  fact  that  the  trustee,  in  and  upon  the  strength  of  his  appar- 

a  deed  to  secure  the  purchase  price  of  entlj  clear  title,  he  borrowed  monej 

the  land,  had  acted  as  attorney   in  fact  secured  upon  the  property.  It  was  held 

for  the  vendor,  in  connection  with  the  that,  as  between  B.  and  the  other  lien- 

sale  thereof  to  the  trust  deed  grantor,  ors,  B.  had  the  better  equity,  and  that 

does  not  render  him  incompetent  to  act  the  acts  of  the  trustee,  after  he  had  ob- 

as  trustee.     Sternberg  v,  Valentine,  6  tained  the  title,  could  not  be  regarded 

Mo.  App.  176.  as  those  of  a  trustee.     Smith  v.  Per- 

**The  mortgagor  is  apt  to  suppose  kins,  8  Biss.  (U.  S.)  73. 
that,  in   placing  the   exercise  of  the  '      2.  McPherson  v.  Cox,  96  U.  S.  404. 
power  in  the  hands  of  a  disinterested  Hostility   between   the  trustee  and 
third  party,  whose  position  in  relation  cestui  que  trusty  while  of  itself  not  al- 
to it  is  merely  that  of  a  trustee,  he  se-  ways  a  sufficient  ground  of  removal, 
cures  for  himself  the  protection  of  fair  becomes  sufficient,  where  it  appears  that 
dealing.     It  generally   happens,  how-  the   trustee's  action  is   probably  con- 
ever,  that  the  debtor  has  to  pay  for  the  trolled,  or  nftght  be  controlled,  by  it. 
services  of  the  trustee,  whose  disinter-  Gartside  v,  Gartside,  1x3  Mo.  348. 
estedness  is  no  more  than  that  of  the  8.  Gimbel  v.  Pignero,  62  Mo.  24a 
creditor  himself.    The  trustee  is  4.  Cassady  u.  Wallace,  102  Mo.  575; 
obliged  to  act,  when  the  creditor,  se-  Foster  v.  Latham,  21  111.  App.  165. 
cured  by  the  deed,  has  a  legal  right  to  6.  Graham  v.  King,  50  Mo.  22 ;  Bales 
call  for  the  exercise  of  the  power,  and  v.  Perry,   51    Mo.  449;   Sherwood  r. 
if  he  neglects  or  refuses  to  act,  he  may  Saxton,  63  Mo.  78 ;  Meacham  v.  Steele, 
be  compelled  to  do  so  or  to  give  up  93  111.  135;  Cassidy  v.  Cook,  99  111. 
the  trust."    Jones  Mortg.  (4th  ed.)  1770.  385 ;  Ventres  v,  Cobb,  105  111.  33;  Wil- 

Frftudnlant  Ralaase  by  Trnstee. — The  liamson  v.  Stone,  128  111.  129;   Little 

trustee  in  a  trust  deed,  to  whom  had  Rock,  etc.,  R.  Co.  t>.  Huntington,  120 

been  intrusted  for  collection,  the  note  U.  S.  i6o. 

secured  and  indorsed  in  blank,  fraudu-  6.  Sears  v,  Livermore,  17  Iowa  297; 

lently  pledged  it  before  maturity  to  B.,  Ingle  v,  Culbertson,  43  Iowa  265 ;  Hall 
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Mere  notice  given  to  the  trustee,  at  the  time  of  his  sale,  that 
his  trust  deed  was  executed  with  intent  to  defraud,  does  not 
make  it  the  trustee's  duty  to  abandon  the  sale,  and  leave  the  par- 
ties to  determine  their  rights  in  equity.^ 

For  an  abuse  of  his  powers,  or  a  neglect  to  exercise  proper 
diligence,  the  trustee  is  personally  liable  in  damages  to  the  party 
injured  ;*  but  he  is  not  liable  to  any  one  for  mere  errors  in  judg- 
ment, where  he  has  not  been  influenced  by  passion,  prejudice,  or 
corrupt  motives.* 

The  rule  of  caveat  emptor  cannot  be  invoked  to  relieve  the 
trustee  from  liability  for  deceit  practised  upon  the  purchaser  at 
his  sale.^ 

If  a  sheriff,  or  other  person  authorized  by  statute,  acts  in  place 
of  the  trustee  in  making  the  sale,  he  and  the  sureties  on  his  offi- 
cial bond  are  liable  for  his  misconduct.^ 

A  mortgagee  with  power  of  sale  is  commonly  spoken  of  by  the 
courts  as  a  "  trustee  "  in  respect  to  his  duties  in  the  execution  of 
the  power.  He  is  not,  however,  in  any  proper  sense  a  trustee, 
because  he  stands  at  all  times  in  the  position  of  a  creditor  whose 
interests  are  adverse  to  the  mortgagor  ;  and  when  he  executes  the 
power,  he  does  so  solely  for  his  own  benefit,  and  not  in  a  fiduciary 
capacity.  The  courts  seem  to  have  applied  the  term  "  trustee  " 
to  him,  as  being  the  most  convenient  word  for  expressing  his  ad- 
mitted obligation  to  act  as  a  prudent,  careful  business  man  would 
act,  in  exercising  the  power,  and  to  refrain  from  using  his  privi- 
lege in  a  manner  to  defeat  the  rights  of  others.  While  he  is  not 
in  the  position  of  an  ordinary  trustee,  yet  it  is  always  incumbent 
on  him  to  exercise  good  faith,  and  to  use  reasonable  diligence  to 
protect  the  rights  of  the  mortgagor.® 

V.  Towne,  45  111.  493;  Smith  v.  Pro-  White  v,  Stephens,  77  Mo.  452;  Beal  v, 

▼in,  4  Allen  (Mass.)  516;  Ormsbj  v,  Blair,  33  Iowa  318. 

Taracson,  3  Litt.  (Ky.)  404.  6.  Robertson  v.  Norris,  4  Jur.  N.  S. 

In  Davis  v.  Hess,  103  Mo.  31,  the  155;  Jones  v.  Matthie,  11  Jur.  504;  Ad- 
court  said  :  "  Sales  under  powers  con-  ams  v,  Scott,  7  W.  R.  217 ;  Kirkwood  v, 
tained  in  mortgages  and  deeds  of  trust  Thompson,  2  Hem.&  M.  392;  Montague 
have  always  been  regarded  by  this  court  v,  Dawes,  14  Allen  (Mass.)  369;  Drinan 
as  a  harsh  method  of  cutting  off  the  v.  Nichols,  115  Mass.  353;  Thompson  t;. 
equity  of  redemption,  and  hence  it  has  Hey  wood,  129  Mass.  401  ;  Briggs  v, 
been  held  that  the  utmost  fairness  must  Briggs,  135  Mass.  306;  Clark  v.  Sim- 
be  observed  in  the  execution  of  such  mons,  150  Mass.  357;  Longwitht;.  But- 
powers.  But,  as  said  in  Waller  v.  Ar-  ler,  8  111.  32 ;  Meacham  v,  Steele,  93  111. 
nold,  71  111.  350,  such  strictness  and  lit-  13^ ;  Bedell  v.  McClellan,  xi  How.  Pr. 
eral  compliance  should  not  be  exacted  (N.  Y.  Supreme  Ct.)  172 ;  Ellsworth  v, 
as  will  destroy  the  power.  This  would  L.ockwood,  9  Hun  (N.  Y.)  548;  Howell 
render  valueless  the  security  intended  v.  Pool, 92  N.  Car.  450;  Hoffman  v.  An- 
to  be  afforded."  thony,  6  R.  I.  282;  Horsey  v.  Hough,  38 

1.  Erwin  v.  Hall,  18  111.  App.  315.  Md.  130  ;  Thornton  v,  Irwin,  43  Mo. 

S.  Murrell    v.   Scott,   ^i   Tex.   520;  153;  Markey  v.  Langley,  92  .U.  S.  142. 

Sherwood  t.  Saxton,  63  Mo.  78.  He  is  a  trustee  for  the  mortgagor, 

8.  Webber  v.  Curtiss,  104   111.  309;  only  with   respect  to   the   balance  of 

Ventres  v.  Cobb,  105  111.  33.  purchase-money  or  surplus  after  sale. 

4.  Hayes  v,  Debzell,  21  Mo.  App.  679.  Warner  f^^acob,  20  Ch.  Div.  220 ;  Mar- 

5.  State  V.  Griffith,  63   Mo.  545;  tinson  t'.  Clowes,  ai  Ch.  Div.  857.   But 
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ym.  Right  of  Evtbt  avd  Po88E88ioh  ;  Bxhtb  ahb  Pbofits. — A 

trust  deed  giving  the  trustee  power  to  convey  the  property 
to  the  creditor,  upon  default  in  payment  of  the  debt,  does 
not  entitle  the  latter  to  possession  without  foreclosure  and 
sale.^ 

As  a  general  rule,  the  grantor  in  a  trust  deed  is  entitled  to  the 
rents  and  profits  until  foreclosure,  in  the  absence  of  a  different 
stipulation  in  the  deed.^  But  after  a  decree  has  been  entered 
directing  sale,  the  beneficiary  is  entitled  to  a  receiver  for  the  rents 
and  profits  pending  the  further  proceedings.* 

The  trustee,  after  default,  but  without  entry  by,  or  attornment 
to  him,  cannot  enforce  the  payment  of  rent  from  a  tenant  not  a 
party  to  the  deed.*  Nor  can  he  maintain  ejectment  in  order  to 
apply  the  rents  and  profits  in  discharge  of  the  debt,  until  he  has 

see  Richmond  v,  Evans,  8  Grant 's  Ch.  a  sale  under  a  second  trust  deed,  could 

(Ont.)  co8.  not  be  charged  by  the  first  trustee  for 

In  Matthie  v,  Edwards,  2  Coll.  480,  the  rents  accruing  while  he  was  thus 

Knight  Bruce,  V.   C,  said:    **  The  in  possession,  and  prior  to  anj  attempt 

mortgagee  having    a  power  of  sale,  hy  the  trustee  to  take  possession  upon 

cannot,   as  between  himself  and  the  default.    In  re  Life  Assoc,  of  Amer- 

mortgagor,  exercise   it  in   a  manner  ica,  96  Mo.  632. 

merely  arbitrary,  but  is,  as  between  Ballrftart  MOrtgmga. — In  Gilman  v.  II- 
them,  bound  to  exercise  some  discre-  linois,  etc.,  Tel.  Co.,  91  U.  S.  603,  a  rail- 
tion,  not  to  throw  away  the  property,  road  company,  to  secure  its  bonds, 
but  to  act  in  a  prudent  and  business-  executed  to  trustees  two  mortgages  con- 
like  manner,  with  a  view  to  obtaining  veying  its  road  and  other  property, 
as  large  a  price  as  may  fairly  and  rea-  "  together  with  the  tolls,  rents,  and 
sonably,  with  due  diligence  and  atten-  profits.''  The  court,  after  speaking  of 
tion,  be,  under  the  circumstances,  ob-  the  general  rule,  that  until  a  mortgagee 
tainable."  takes  possession,  the  mortgagor  is  en- 

He  should  use  every  effort  which  a  titled  to  all  the  profits,  said :     **  It  is 

prudent  proprietor  would  use,  to  have  clearly  implied  in  these  mortgages  that 

the  sale  conducted   under  circum-  the  railroad  company  should  hold  pos- 

stances  of  the  greatest  advantage,  session  and  receive  the  earnings  until 

Richmond  v.  Evans,  8   Grant's  C  h .  the  mortgagee  should  take  possession, 

(Ont)   508 ;    Latch  v.  Furlong,   12  or   the  proper 'judicial  authority 

Grant's  Ch.  (Ont.)  303.    The  fact  that  should    interpose.     Possession   draws 

he  has  not  sought  a  higher  offer  from  after  it  the  right  to  receive  and  apply 

one  or  two  persons  professing  to  pur-  the  income.    ...    In  this  condition 

chase  by  private  contract,  before  clos-  of  things,  the  whole  fund  belonged  to 

ing  with  a   rival  bidder,  is   not  a  the  company,  and  was  subject  to  its 

ground  for  setting  aside,  or  canceling  control.    It  was,  therefore,  liable  to 

the  contract    Davey  v.Durrant,i  DeG.  creditors  of  the  company   as    if  the 

&  }.  535.  mortgages  did  not  exist.    They  in  no 

1.  Fee  V.  Swingly,  6  Mont.  596.  wise  affected   it.    If    the  mortgagees 

2.  Liability  for  Rants. —  £asley  v,  were  not  satisfied,  they  had  the  rem- 
Tarkington,  5  Baxt.  (Tenn.)  ^92.  A  trust  edy  in  their  own  hands,  and  could  at 
deed,  after  the  granting  clause,  con-  any  moment  invoke  the  aid  of  the  law, 
tained  the  words,  ^  together  with  the  or  interpose  themselves  without  it 
net  income  realized  n-om  said  prop-  But  they  did  neither."  See  also  Gal- 
erty  as  the  rents  thereof."  There  was  veston,  etc.,  R.  Co.  v,  Cowdrey,  1 1  Wait 
no  express  provision  for  taking  pos-  (U.  S.)  482;  White  v.  Wear,  4  Mo. 
session  on  default  in  payment  of  inter-  App.  341 ;  American  Bridge  Co.  t*. 
est ;  and  no  demand  was  ever  made  by  Heidelbach,  94  U.  S.  798. 

the  trustee,  or  the  beneficiary,  for  the        8.  Bidwell  v.  Paul,  5  Baxt  (Tenn.) 

rents,  or  for  an  accounting.   It  was  held    693. 

that  a  purchaser,  in  possession  through        4.  Forlouf  v,  Bowlin,  29  111.  App.  471. 
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complied  with  all  the  provisions  of  the  trust  deed  in  respect  to 
first  exhausting  other  assets  of  the  grantor.^ 

A  power  to  a  trustee  in  a  mortgage  to  sell  upon  request  of  the 
mortgagee,  does  not  necessarily  imply  a  right  to  enter  upon  the 
premises  for  that  purpose.* 

If  necessary  for  the  purposes  of  the  trust,  the  trustee  may, 
even  after  the  power  has  been  executed,  sue  for  damages  done  to 
the  estate  before  the  sale.  And  it  seems  that  the  cestui  que  trust 
may  also  sue.* 

The  trustee  in  a  trust  deed  covering  personal  property,  has  the 
legal  title  after  default,  which  continues  even  after  a  sale  by  him 
and  before  actual  delivery  to  the  purchaser ;  and  he  can  maintain 
replevin  or  trover.* 

DL  The  Poweb  bACmnrLATivx  Bsxedt.— While  the  constantly 
increasing  use  of  powers  of  sale  in  mortgages  has  relieved  courts 
of  equity  from  much  labor,  they  have  refused  to  be  ousted  of 
their  long-established  jurisdiction  by  the  existence  of  the  new 
remedy ;  and  the  doctrine  unanimously  prevails  that  the  inser- 
tion of  a  power  of  sale  in  a  mortgage,  merely  gives  to  the 
mortgagee  an  additional,  or  cumulative  remedy,  which,  if  he 
desires,  he  may  disregard,  and  maintain  a  suit  for  foreclosure  in 
the  usual  way.* 

1.  Davis  V,  Bessehl,  88  Mo.  439;  15  Mass.  143,  where  the  same  trust  deed 

Mo.  App.  575.  was  under  consideration. 

S.  Watson  V,  Waltham,  2  Ad.  &  £1.  8.  Chouteau  v,  Boughton,  100  Mo. 

485;  29  E.  C.  L.  153;  I  H.  &  W.  24.  406;  Lancaster  v,  Connecticut  Mut.  L. 

In  Johnson  v.  Houston,  47  Mo.  227,  it  Ins.  Co.,  92  Mo.  460;  Myers  v.  Hale,  17 

is  held  that  after  a  condition  broken,  the  Mo.  App.  205. 

legal  title  vests  in  the  trustee,  with  a  Suit  to  Quiet  Title.  —  Under  a  deed 

right  of  entrj  for  the  purposes  of  the  authorizing  the   trustees   to  take   full 

trust.     As    to   his'riglit  to    maintain  possession   and  control  of  the  lands;  to 

ejectment,  see  Siemers  v,  Schrader,  88  sell  the  same  at  public  or  private  sale, 

Mo.  20 ;  14  Mo.  App.  346.  for  cash  or  on  time,  and  for  such  sums 

Tnutee^e  Bight  of  Entry. —  A    trust  and  in  such  manner  as  they  should  see 

deed  to  secure  certain  bonds  was  con-  fit;  to  do  any  and  everything  with  re- 

ditioned  to  be  void  upon  payment  of  gard  thereto,  as  if  their  own  individual 

the  principal  and  interest  thereof;   it  property;  and  to  make  good  and  suffi- 

was  also  provided   that  upon  default,  cient  warranty   deeds  thereto;   it  was 

the  trustees  might  enter  and  manage  the  held  that  the  trustees,  having  conveyed 

estate,  consisting  of   unimproved  city  the  property,  were  entitled  to  maintain 

property,  **  so  long  as  said  default  shall  an  action  to  remove  a  cloud  from  the 

continue,"  and  with  power  to  dispose  of  title,    and  to  cancel  sales  affecting  it. 

it  for  the  best  interests  of  all  parties;  Lerch  v,  Snyder,  2  Tex.  Civ.  App.  421. 

and  that,  after  payment  of  the  bonds,  4.  Pace  v.  Pierce,  49  Mo.  393 ;  Lacey 

the  trustees  '*  shall  restore  the  residue  t;.  Giboney,  36  Mo.  320 ;  Dean  v  Davis, 

thereof,   and  all  lands,   securities  and  12  Mo.  112. 

other  property,  after  such  payment,  to  5.  Wayne  v.  Hanham,  9  Hare  62 ; 
the  party  of  the  first  part."  There  was  In  re  Wilkinson,  41  L.  f.,  Ch.  392; 
no  provision  fixing  a  time  for  redemp-  13  L.  R.  £q.  634;  Cockell  v.  Bacon, 
tion.  It  was  held,  that  an  entry  by  the  16  Beav.  158;  Brisbane  v,  Stoughton,  17 
trustee  would  not  work  a  forfeiture  by  Ohio  482;  Hurd  v.  Case,  32  111.  45; 
lapse  of  time,  and  that  the  deed  by  its  Funk  v,  McReynolds,  33  III.  496;  War- 
own  terms  precluded  a  strict  tore-  rick  v,  Hull,  102  111.  280 ;  Ryan  v.  New- 
closure.  Shepard  v.  Richardson,  145  comb,  125  111.  91 ;  Huston  v.  Seeley,  27 
Mass.  32.     See  Foster  v,  Boston,  133  Iowa  183 ;  White  v.  Savery,  50  Iowa 

26  C.  of  L.— 56  881 


ThAPowwIia  TRUST  DEEDS.  CnmiOftliT*  Bmtdy. 

If  the  power  be  so  defective  that  it  cannot  be  executed,  the 
validity  of  the  mortgage  is  not  thereby  affected.  Foreclosure  can 
still  be  had  in  equity.^  In  this  respect  there  is  no  distinction 
made  between  trust  deeds  and  power  of  sale  mortgages.  The 
cestui  que  trust  is  entitled  to  have  the  deed  foreclosed  in  equity 
— a  method  of  proceeding  which  frequently  becomes  preferable 
to  a  sale  by  the  trustee  ;*  for  instance,  the  trustee  may  decline 
to  act,  in  which  case  any  party  interested  may  bring  suit  to 
foreclose.* 

The  trustee  may  and  should,  upon  his  own  motion,  apply  to  a 
court  of  equity  to  remove  impediments  to  a  fair  execution  of  the 
trust,  to  remove  any  cloud  that  may  be  hanging  over  the  title, 
and  to  adjust  accounts,  if  necessary,  in  order  to  ascertain  the 
amount  which  ought  to  be  raised  by  the  sale,  or  the  amount  of 
prior  incumbrances.  And  if  he  fails  to  do  this  in  a  proper  case, 
any  party  interested,  whether  he  be  the  creditor  secured  by  the 
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15;  Alexander  v.  Central   R.  Co.,  3  one  of  two  mortgages  of  even  date,  and 

>ill.  (U.  S.)  487  ;  Fanning  v.  Kerr,  7  intended  to  be  simultaneous,  is  not  ef- 

Iowa  450 ;  Crocker  v,  Robinson,  8  Iowa  fectual  to  determine  the  rights  of  a  pur- 

404 ;  Cormerais  v.  Genella,  22  Cal.  116;  chaser  under  such  foreclosure  as  against 

Fogarty  v.  Sawyer,  17  Cal.  589;  Brickell  the  holderof  the  other  mortgage;  hence 

V,  fiatchelder,  62  Cal.  623  ;    Walton  v,  a  bill  in  equity  is  proper  to  determine 

Cody,  I  Wis.  420;  Atwater  v.  Kinman,  the  respective  rights,  and  to  obtain  a 

Harr.  (Mich.)  243 ;  Morrison  v.  Bean,  sale  of  the  property.    Van   Aken  v, 

15  Tex.  267 ;   Blackwell  v,  Barnett,  52  Gleason,  34  Mich.  47%. 

Tex.  326 ;   Wofford  v.  Holmes  County,  The  creditor,  for  whose    benefit  a 

44  Miss.  579  ;   Dibrell  v,  Carlisle,  48  number  of  trust  deeds  to  several  trus- 

Miss.  691 ;   Thompson   v.    Houze,   48  tees  have  been   given,  may  maintain 

Miss. 444;  McAllister  t;.  Plant,  54  Miss,  one  suit  to  foreclose  them  all,  partlc- 

106;  McDonald  v.  Vinson,  56  Miss.  497;  ularly  where  some  are  defective  as  to 

Marx  V.  Davis,  56  Miss.  745  ;   Green  v,  the  power  of  sale.    Nor  does  the  fact 

Gaston,  56  Miss.  748 ;  Marriott  v.  Giv-  that  other  persons  claim  liens  on  the 

ens,  8  Ala.  694 ;  America,  etc.,  Mortg.  land,  affect  the  creditor's  right  to  have 

Co.  V,  McCall,  96  Ala.  200 ;  Vaughan  the  interests  of  all   parties  settled  in 

V,  Marable,  64  Ala.  60 ;  Phcenix  Mut.  L.  one  suit.    Grant  v.  Phoenix  Mut.  L. 

Ins.  Co.  V,  Grant,  3  Mc Arthur  (D.  C.)  Ins.  Co.,  121  U.  S.  105. 

42  ;   Knox  v.  McCain,  13  Lea  (Tenn.)  1.  Bay  City  State  Bank  v.  Chapelle, 

197;   Frierson   v,   Blanton,   i  Baxt.  40  Mich.  447;  Cowles  v.   Marble,  37 

(Tenn.)  272;  Charleston   v,  Caulfield,  Mich.  158. 

19  S.  Car.  201 ;  Denver  Brick,  etc.,  Co.  2.  Youngman  v,  Elmira,  etc.,  R.  Co^ 

V,  McAllister,  6  Colo.  261;  First  Nat.  65  Pa.   St.  278;  Alexander  v.  Central 

Bank  v.  Bell  Silver,  etc.,  Min.  Co.,  8  R.  Co.,  3  Dill.  (U.  S.)  487;  Blackwell 

Mont.  32.  V,  Barnett,  52  Tex.  326;  Myers  r.  Es- 

Forecloaiire  in  Equity.  —  When  the  tell,  48  Miss.  372. 

power  does  not  authorize  the  mortgagee  Thus,  equity  will  foreclose  a  deed  of 

to  purchase  at  a  sale  under  it,  and  the  trust,  where  the   bill   shows  that  the 

mortgagor  is  insolvent,  and  a  dispute  land   has,  since  the   execution  of  the 

exists  as  to  the  validity  of  the  mortgage,  deed,  been  subdivided  among  numer- 

by  reason  of  which   no  sale  under  the  ous  parties  in  interest,  and  serious  com- 

power  could  be  made  for  a  fairly  ade-  plications  involved.     Phoenix  Mut.  L. 

quate  price,  a  proper  case  is  presented  Ins.    Co.  v.  Grant,   3   Mc  Arthur  (D. 

for  foreclosure  in   equity,  and  for  the  C.)  42. 

application  ofthe  rents  and  profits  to  the  8.  Even  though  the  trust    deed  was 

payment  of  the  mortgage  debt.    Amer-  given  to  secure  future  advances  upon 

lean,    etc.,   Mortg.   Co.  v,  McCall,  96  subscriptions  not  made  at  the  time  the 

Ala.  200.  deed  was  executed.     White  v.  Saveiy, 

A  foreclosure  by   advertisement  of  50  Iowa  515. 
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deed»  a  subsequent  incumbrancer,  or  the  debtor  himself,  has  an 
undoubted  right  to  make  the  application.^ 

It  seems  that  foreclosure  may  be  had  in  equity,  even  before  the 
power  to  sell  has  become  operative,  as  where  the  debt  has  become 
due,  but  default  has  not  continued  for  the  period  required  to  au- 
thorize a  sale  by  the  trustee.* 

If,  after  foreclosure  of  a  trust  deed  by  a  suit  in  equity  to  which 
the  trustee  was  not  made  a  party,  he  attempts  to  execute  the 
power,  or  to  assert  his  legal  title,  he  will  be  restrained  by  in- 
junction.* 

An  abortive  attempt  to  foreclose  under  the  power  is  no  bar  to 
the  right  to  foreclose  by  action.*  On  the  other  hand,  the  pen- 
dency of  a  suit  by  the  mortgagee  to  foreclose,  does  not  necessarily 
deprive  him  of  the  right  to  proceed  to  execute  his  power  of  sale, 
even  against  the  objection  of  the  owners  of  the  equity  of  re- 
demption and  subsequent  incumbrancers.*  And  the  creditor  may 
sell  under  a  trust  deed  securing  his  debt,  notwithstanding  the 
pendency  of  a  suit  between  him  and  his  debtor  to  ascertain  the 
amount  due.  But  in  such  case  the  sale  will  be  subject  to  what- 
ever decree  may  be  entered.*  So,  the  pendency  of  a  suit  by  the 
mortgagor  to  have  the  mortgage  adjudged,  satisfied,  and  canceled, 
will  not  prevent  the  mortgagee  from  proceeding  to  sell  under  his 
power.;  he  is  not  obliged  to  apply  to  the  court  in  that  suit  for  a 
decree  of  foreclosure.''  It  seems,  however,  that  if  the  mortgagee 
makes  a  junior  incumbrancer  a  party  defendant  to  a  suit  to  fore- 
close, and  pending  the  suit,  exercises  his  power  of  sale,  the  court 
will  allow  such  junior  incumbrancer  to  redeem  from  the  sale.® 

A  bill  by  the  mortgagee  to  foreclose  will  not  be  entertained 
after  he  has  elected  to  exercise  his  power  of  sale,  and  has  acquired 
the  rights  of  the  purchaser  at  the  sale.^ 

Where,  on  a  bill  to  enjoin  the  mortgagee  from  selling  under  the 

1.  Roeeett  v,  Fisher,  ii  Gratt.  (Va.)  Where  the  trustee  sells  under  the 
493;  Currj  V,  Hill,  18  W.  Va.  370;  power,  upon  default  in  but  one  of  three 
Lallanc^v.  Fisher,  29  W.  Va.  513.  notes  secured,   and  the  holder  of  that 

2.  Mercantile  Trust  Co.  v.  Missouri,  note  purchases  all  the  property  at  the 
etc.,  R.  Co.,  36  Fed.  Rep.  33 1 ;  Chicago,  sale  for  one-third  of  its  value,  with  the 
etc.,  R.  Co.  f.  Fosdick,  106  U.  S.  47;  knowledge  that  the  other  notes  are  out- 
Robinson  V,  Alabama,  etc.,  Mfg.  Co.,  standing,  and  the  debtor  redeems  from 
48  Fed.  Rep.  I3.  the  sale,  equity  will  again  foreclose  to 

But  in  Potomac  Mfg.  Co.  v.  Evans,  protect  the   other   notes.    Shields    v, 

84  Va.  717,  where  a  trust  deed,  provided  Dyer,  86  Tenn.  41.     See  also   Wicks 

for  a  sale  upon  default  in  the  payment  f.  Caruthers,    13    Lea    (Tenn.)   353; 

of  interest    continuing  for  six  months  Andrews  v,  Hobgood,  i   Lea  (Tenn.) 

after  maturity  and  demand,  and  a  suit  to  693. 

foreclose  was  brought  within  six  months        5.  In  re  Wilkinson,  41  L.J.  Ch.  392; 

after  such  demand,    a  decree   of  sale  13  L.  R.  £q.  634;  Brisbane  t;.  Stough- 

was  reversed  on  appeal,  notwithstand-  ton,  17  Ohio  482. 

ing  it    was  rendered  more  than    six        6.  Jenkins  v.  International  Bank,  11 1 

months  after  the  commencement  of  the  111.  463. 
suit.  7.  Montgomery  v.  McE wen,  9  Minn. 

8.  Green  v,  Gaston,  56  Miss.  748.  103. 

4.  Rogers  v,  Benton,  39  Minn.  39.  8.  Hurd  v.  Case,  32  111.  45. 

Fortclosiire  In  Bqnlty  After  Bale. —        9.  McLean  v.  Presley,  56  Ala.  211. 
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power,  he  files  a  cross-bill  praying  for  foreclosure,  this  will  be 
treated  as  a  waiver  and  abandonment  of  any  purpose  to  proceed 
under  the  power.^ 

An  entry  by  the  mortgagee  after  default  for  the  purpose  of  fore- 
closure, and  his  receipt  of  the  rents  and  profits,  will  not  prevent 
him  from  subsequently  exercising  the  power  of  sale,  to  satisfy  the 
unpaid  balance  of  the  mortgage  debt  * 

X.  Who  llAT  EZBBCUE  tee  Poweb — 1.  Power  Cannot  Be  Dele- 
gated.— The  office  of  trustee  is  one  of  personal  trust  and  confi- 
dence, and  therefore  cannot  be  delegated,  unless  authority  to  do  so 
is''  expressly  granted  in  the  instrument  creating  the  trust-*  The 
use  of  the  word  ''  assigns  *'  in  the  habendum  of  a  trust  deed,  will 
not  be  construed  to  authorize  the  trustee  to  delegate  his  power.* 
An  assignment  by  the  trustee  of  his  interest  in  the  debt  secured 
by  the  trust  deed,  does  not  operate  as  an  assignment  of  the  trust* 

The  trustee  must  be  present  and  supervise  the  proceedings  dur- 
ing the  entire  time  occupied  in  making  the  sale.  It  is  not  enough 
for  him  to  appear  at  the  opening  and  close,  and  absent  himself 
during  its  progress.*  But  in  the  absence  of  evidence  of  unfair- 
ness, a  sale  will  not  be  set  aside  because  one  of  two  joint  trustees 
was  not  present,  the  other  having  personally  conducted  it.*^    But 

1.  Warrick  v.  Hull,  io3  111.  aSo.  sale.     He  is  chosen  because  of  the  con- 

2.  Montague  v,  Dawes,  12  Allen  fide  nee  the  grantor  has  in  his  integrity 
(Mass.)  397.  and  discretion.     The  trustee,  in  mak- 

8.  Doe  4f.  Robison,  34  Miss.  688 ;  ing  the  sale,  and  during  the  time  the 
Flower  v.  Elwood,  66  111.  438 ;  Foster  v.  property  is  under  the  hammer,  is  -ex- 
Strong,  5  111.  App.  323;  Grover  t;.  Hale,  pected  to  protect  the  interests  of  the 
107  in.  6^8 ;  Brickenkamp  v,  Rees,  69  grantor,  to  see  that  no  fraud  is  prac- 
Mo.  436;  rowell  v,  Tuttle,  3  N.  Y.397;  tised  detrimental  to  his  interests,  and 
Landrum  v.  Union  Bank,  63  Mo.  48 ;  that  no  improper  bid  is  accepted,  and 
Graham  v.  King,  50  Mo.  22 ;  Spurlock  that  the  properh^  is  not  knocked  off 
V.  Sproule,  72  Mo.  503 ;  Bales  v.  Perry,  without  giving  fair  opportunity  for  it 
^i  Mo.  451;  Harper  v,  Mansfield,  58  to  bring  its  reasonable  value.  Perhaps 
Mo.  17;  Bitter  v.  Calhoun  (Tex.  1888),  the  agent  selected  by  the  trustee  to  at- 
8  S.  W.  Rep.  523;  Singer  Mfg.  Co.  tend  to  this  important  matter  is  not  one 
V.  Chalmers,  3  Utah  542.  See  infra^  to  whom  the  grantor  himself  would 
this  title,  Executors  and  Adminis-  have  intrusted  it.  He  has  repQsed  con- 
irators,  fidence  in  the  party  selected  by  him. 

Personal Trnst. — *' The  course  marked  and  that  confidence  cannot  be  trans- 
out  for  the  trustee  to  pursue  must  be  ferred  without  his  consent.  The  trustee 
strictly  followed  by  him,  for  the  method  can  no  more  absent  himself  while  the 
of   enforcing  collection   through  such  sale  is  going  on,  than  he  can  make  it 
deeds  is  a  harsh  one.    The  grantor  of  at  a  time  or  place  or  for  a  character  of 
the  power  is  entitled  to  have  his  direc-  consideration  different  from    that  au- 
tions  obeyed,  to  have  the  proper  notice  thorized  in  the  deed.    These  views  are 
of  sale  given,  to  have  it  take  place  at  so  well  supported  by  authority  that  it 
the  time  and  place,  and  by  the  person  is  unnecessary   to  further  elaborate 
appointed  by  htm.     He  gives  these  di-  them."     Willie,  C.  J.,  in  Fuller  r. 
rections  because  he  thinks  that  a  sale  O'Neal,  69  Tex.  349.     See  also  Penr 
made  by  the  person  selected,  and  under  on  Trusts,  402,  499,  602,  779,  780. 
the  circumstances  stated,  will  be  to  his  4.  Whittlesey  v.  Hughes,  39  Mo.  13. 
interest  and  make  his  property  produce  6.  Charter  Oak  L.  Ins.  Co.  v,  Gis' 
the  largest  amount  of  money.    Of  the  borne,  5  Utah  319. 
prescribed  conditions,  none  is  more  im-  6.  Brickenkamp  v.  Rees,  3  Mo.  App. 
portant  than  that  which  requires  that  585  ;  69  Mo.  426. 
the  trustee  shall  in  person  make  the  7.  Smith  v.  Black,   115  U.   S.  308L 
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the  rule  under  consideration  does  not  apply  to  mortgagees  with  a 
power  of  sale.^  The  mere  fact  that  the  sale  is  conducted  by  the 
attorney  in  the  absence  of  the  mortgagee,  will  not  render  the  title 
therefrom  void.* 

A  failure  on  the  part  of  the  trustee  to  personally  supervise  and 
conduct  the  sale,  affords  ground  for  setting  it  aside  at  the  instance 
of  the  holder  of  the  equity,  notwithstanding  it  may  have  been 
fairly  conducted.* 

The  mere  verbal  assent  of  the  grantor  and  beneficiary  to  the 
trustee's  being  absent  from  the  sale  and  leaving  the  conduct  of  it 
to'  a  stranger,  will  not  amount  to  a  proper  authority  to  delegate 
the  power.*  The  objection  of  lack  of  authority,  or  that  the 
trustee  was  absent  from  the  sale,  cannot  in  any  case  be  considered, 
unless  properly  raised  by  the  issues.*  The  burden  of  proving 
that  the  right  to  delegate  the  power  existed,  and  that  such  dele- 
gation was  properly  made,  is,  of  course,  on  the  party  claiming  un- 
der a  sale  made  by  a  third  person  assuming  to  act  for  the  trustee.* 

It  has  been  held  that  the  title  of  an  innocent  subsequent  grantee 
from  the  purchaser  at  a  sale  under  a  power,  is  not  affected  by  the 
fact  that  the  power  was  executed  by  the  trustee's  agent  or  attor- 
ney,'' but  there  is  no  good  reason  why  such  grantee  should  have 
any  better  title,  as  against  the  owner  of  the  equity,  than  the 
original  purchaser  obtained. 

While  the  trustee  or  mortgagee  must  personally  execute  the 

Even  though  the  creditor  became  the  have  intervened.    Munn  v.  Burgee,  70 

purchaser.  111.  604. 

1.  Fogarty  v.  Sawyer,  33  Cal.  570.  The  maker  of  the  power  alone  can 
In  this  case  the  sale  was  made  by  an  question  the  irregularity  of  such  sale ; 
auctioneer.  a  creditor  cannot      A   delay  of  over 

In  Cranston  v.  Crane,  97  Mass.  459,  four  years  in  filing  a  bill  to  avoid  the 

the  court  said :  '*  We  are  of  opinion  sale,  is  fatal  to  relief  in  equity.     Mc- 

that  the  giving  of  notice  and  entrj'  up-  Hany  v,  Schenk,  88  111.  357. 
on  the  land  and  the  conduct  of  the  auc-        In  Texas^  it  seems  that  the  contrary 

tion  were  all  matters  which  the  mort-  is  held,  and  .there  the  mortgagee  has  no 

gagee  might   properly  employ  others  power  to  appoint  another  to  make  the 

to  do  under  his  discretion ;  that  it  did  sale  of  the  land  as  his  agent.    Bitter 

not    require  authority   under  seal  for  v,  Calhoun  (Tex.  1888),  8  S.  W.  Rep. 

these  purposes."    See  also  Hubbard  v,  523. 
Jarrell,  23  Md.  82.  In  Crafts  v,  Daugherty,  69  Tex.  477, 

In  Welsh  v,  Coley,  82  Ala.  363,  it  it  was  held  that  a  sale  by  an  agent  of 

was  said  :  "  That  the  fact  that  the  auc-  the  mortgagee  who  was  not  empowered 

tioneer  at  the  sale  was  purchaser  and  to  delegate  his  authority,  though  not 

that  the  mortgagee  was  not  present,  are  depriving  the  mortgagor  of  the  right  to 

not  sufficient  to  set  the  sale  aside.     At  redeem,  conferred  all  the  mortgagee's 

least  such  is  the  rule  after  the  acquies-  rights  on  the  purchaser,  and  the  mort- 

cence  of  nine  years."     See  Garland  v,  gagor  could  not  maintain  an  action  to 

Watson,  74  Ala.  323.  try  title  against  such  purchaser. 

2.  Parker  v.  Banks,  79  N.  Car.  480;  8.  Grover  t>.  Hale,  107  111.  638;  Vail 
Hoit  V,  Russell,  56  N.  H.  559;  Mc-  v.  Jacoba^  62  Mo.  130;  Howard  v. 
Hany  V.  Schenk,  80  111.  357.  Thornton,  50  Mo.   291;   St.   Louis  r. 

At  most,  such  an  irregularity  in  the  Priest,  14  Mo.  App.  575;  88  Mo.  612. 
sale  onlv  renders  the  title  voidable,  and        4.  Smith  v,  Lowther,  3c  W.  Va.  300. 
an  application  to  set  it  aside  should  be        6.  Kennedy  i),  Dunn,  58  Cal.  339. 
made  within  a  reasonable  time  before        6.  Littell  v.  Jones,  56  Ark.  139. 
the    rights  of  innocent    third    parties        T.  McHany  v.  Schenk,  88  111.  357. 
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power,  he  may  employ  others  to  assist  him,  by  acting  as  auction- 
eer,^ posting  the  notices  of  sale,*  or  doing  any  other  act  which 
does  not  require  the  exercise  of  discretion. 

2.  Joint  Trustees  Must  Act  Jointly. — The  equitable  doctrine  that 
where  a  trust  is  conferred  upon  two  or  more  persons  jointly,  all 
the  trustees  must  unite  in  executing  the  trust,  applies  with  full 
force  to  grantees  in  trust  deeds  and  mortgages.  No  one  of  the 
trustees,  nor  any  number  less  than  the  whole,  can  exercise  the 
power,  unless  expressly  authorized  by  the  deed,'  and  even  then, 
if  they  elect  to  act  jointly,  as  by  giving  a  joint  notice  of  sale,  one  of 
them  cannot  afterwards  act  alone  in  making  the  sale.^ 

The  members  of  a  partnership  named  as  mortgagees  are  regarded 
as  joint  trustees,  and  one  partner  alone  cannot  bind  the  firm  or 
the  mortgagor  by  exercising  the  power  without  the  concurrence 
of  his  copartners.* 

The  trustee  who  has  taken  no  part  in  the  sale,  cannot  give  it 
validity  by  assuming  to  approve  and  ratify  the  acts  of  the  others. 
The  benefit  of  his  counsel  and  judgment  having  been  lost,  he  can- 
not supply  it  e^  post  facto.^ 

In  case  of  the  death  of  one  of  the  trustees,  the  survivors  may 
execute  the  power,  even  without  express  provisions  therefor  in 
the  deed.'''  and,  upon  the  death  of  the  last  surviving  trustee,  his 
heir  acquires  the  bare  legal  title,  but  not  the  right  to  execute  the 

1.  Kennedy  v,  Dunn,  58  Cal.  339.  premises,  and  make,  execute,  and  de- 
Deputy  Hanhal. —  Where  a  trust    liver  to  the  purchaser  or  purchasers  at 

deed  provided  that  a  sale  under  the  such  sale,  good  and  sufficient  deeds," 
power  should  be  made  by  the  United  etc.  It  was  held,  that,  although  the 
States  marshal,  it  was  held  that  a  sale  power  to  act  severally  was  not  ex- 
made  and  conducted  wholly  by  one  of  pressly  conferred  by  the  clause  creat- 
his  deputies  as  **  auctioneer,''  was  void,  ing  the  power,  yet  the  other  provi- 
and  passed  no  title  to  the  purchaser,  sions  were  broad  enough  to  cover  all 
Singer  Mfg.  Co.  v,  Chalmers,  2  the  acts  done  by  the  trustees  under 
Utah  542.  the  deed,  including  an  exercise  of  the 

2.  Johiis  V,  Sergeant,  45  "Miss.  332.  power  of  sale ;  and  that  a  sale  by  one 
8.  Townsend  v,  Wilson,  3  M  a  d  d .  of  the  trustees,  followed  by  his  deed  in 

261 ;  I  B.  &  Aid.  608;  Black  v.  Smith,  4  which  the  other  did  not  join,  was  valid. 
McArthur  (D.  C.)  338;  Powell  v.  Tut-  The  maxim  expressio  unius  est  exclu- 
tie,  3  N.  Y.  396;  Wilson  v.  Troup,  2  sio  alterius  does  not  apply.  Loveland 
Cow.  (N.  Y.)  195;  2  Jones  Mortg.  t/.  Clark,  1 1  Colo.  365.  Where  the  deed 
(4th  ed.)  1790.  authorizes  the  trustees,  **or  either  of 
Power  to  Act  Separately. — In  a  trust  them,"  to  execute  the  trust,  one  maj 
deed,  two  persons  were  named  as  trus-  act  without  the  concurrence  of  the 
tees,  "with  power  to  act  s.eparately,  and  other,  especially  where  one  has  re- 
each  independent  of  the  other.''  It  was  moved  beyond  the  jurisdiction  of  the 
also  provided  that  the  proceeds  of  the  state,  Taylor  v,  Dickinson,  15  Iowa 
sale  might  be  paid  to  the  trustees, "  or  A83 ;  or  refuses  to  unite  in  the  sale: 
either  of  them,"  also,  that  **the  re-  Graeme  v.  Cullen,  23  Gratt.  (Va.)  266: 
ceipts  of  said  second  parties,  or  either  4.  White  v,  Watkins,  23  Mo.  423. 
of  them,  shall  be  conclusive,"  etc.  The  6.  Warr  v.  Jones,  24  W.  R.  695. 
powerof  sale  was  as  follows:  In  the  case  •.  Black  t;.  Smith,  4  McArthur  (D. 
of  default,  etc.,  ^then  it  shall  and  may  C.)  338. 

be  lawful  for  the  said  party  of  the  sec-  7.  Franklin  v.  Osgood,  14  Johns.  (N. 

ond  part,  his  heirs,  assigns,  or  succes-  Y.)   527 ;    Hannah  v.  Carrington,  18 

sors  in  trust,  to  sell  and  dispose  of  said  Ark.  85. 
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power,  which  remains  in  abeyance  until  the  court  appoints  a  new 
trustee.^ 

In  respect  to  joint  mortgagees,  if  the  mortgage  contains  no 
provision  for  survivorship,  on  the  death  of  one  of  the  mort- 
gagees, his  personal  representative  should  join  in  the  execution 
of  the  power.* 

8.  Snbstitiites  and  SnccesBon  in  Trust. — The  equitable  rule  is  that 
a  trustee  who  has  once  accepted  the  trust  will  not  be  allowed  to 
lay  it  down  without  the  assent  of  the  beneficiary  or  the  decree  of 
a  court  of  equity ;  and  that,  if  he  is  within  the  jurisdiction  of  the 
court,  he  may  be  compelled  to  discharge  the  trust.* 

In  the  absence  of  provision  in  the  deed  for  the  appointment  of 
a  new  trustee,  a  court  of  equity  has  jurisdiction  to  make  such  ap- 
pointment upon  the  death,  disability,  or  refusal  of  the  original 
trustee,  upon  petition  by  the  beneficiaries,  or  the  grantor,  or  both, 
and  they  are  all  necessary  parties  to  such  a  petition  ;^  as  is  also  a 
subsequent  purchaser  from  the  grantor,  who  has  a  direct  interest 
in  seeing  that  the  trust  is  executed  by  a  competent  person.^ 

Another  equitable  ground  for  removing  a  trustee  and  appoint- 
ing a  successor  is  the  existence  of  personal  enmity  between  the 
trustee  and  beneficiary.* 

The  general  rule  is  that  unless  authority  be  expressly  given  by 
the  power,  enabling  the  beneficiary  to  appoint  a  substitute  trustee, 
he  cannot  make  such  appointment,  but  must  apply  to  a  court  of 
equity  for  relief ;''  but  it  has  been  held  that  where  the  original 
trustee  has  removed  from  the  state  and  become  a  permanent 
resident  of  a  foreign  country,  equity  will  recognize  the  appoint- 
ment of  a  new  trustee  by  the  beneficiaries,  and  enjoin  the  other 
from  attempting  to  execute  the  power.® 

It  is  now  the  usual  practice  to  insert  in  instruments  creating  a 
power  of  sale,  provisions  designating  or  authorizing  the  substitu- 
tion of  some  other  person  to  execute  the  power  in  case  of  the  dis- 
ability, death,  absence,  or  refusal  of  the  first-named  trustee  to 
•carry  out  the  trust.  Such  provisions  may  be  inserted,  and  the 
acts  of  the  substitute  or  successor,  in  the  proper  contingency,  are 
as  effectual  as  if  they  had  been  done  by  the  original  trustee.^ 

1.  Greenleaf  t^.  Queetif  i  Pet.  (U.S.)  tion  of  an  interested  party,  such  an  or- 
138;  Mauldin  v,  Armistead,  14  Ala.  702.  der,  which  does  not  show  on  whose 

2.  Townsend  v.  Wilson,  3  Madd.  261 ;  motion  it  was  made,  nor  that  the  proper 
I  B.  &  Aid.  608;  Hind  v,  roole,  i  Kay  parties  had  notice,  or  were  before  the 
J.  383;  1  Jur.  N.  S.  371.  court,  is  invalid.    Pitzcr  v.  Logan,  85 

S.Jones   Mortg.    (4th    ed.)    1774;  Va.  374. 
Drane  v,  Gunter,  19  Ala.  731 ;  Sargent        6.  McPherson  v.  Cox,  96  U.  S.  404. 
V.  Howe,  31  111.  148.  T.  Ready  v.   Hamm,  46  Miss.  422 ; 

4.  Clark  v.  Wilson,  53  Miss.  119.  Clark  v.  Wilson,  53  Miss.  119. 

6.  Holden  v.  Stickney,  2  McArthur        8.  Farmers'  L.  and  T.  Co.  v.  Hughes, 

(D.  C.)  141.  II  Hun  (N.  Y.)  130. 

Under  the  Virginia  Code  (1873),  c^-        ••  Equitable  Trust  Co.  v,  Fisher,  106 

174,  $9,  authorizing  the  appointment  of  111.  189;  Lake  v.  Brown,  116  III.  83; 

a  trustee  by  an  order  of  the  court,  in  Irish  v,  Antioch  College,  126  HI.  474; 

place  of  a  deceased  trustee,  on  the  mo-  Bradford  v,  Jenkins,  41  Miss.  328. 
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Whatever  conditions  and  terms  the  grantor  of  the  trust  has 
seen  fit  to  impose,  in  respect  to  its  exercise  by  a  successor  of  the 
trustee,  must  be  observed  strictly  in  order  to  render  the  succes- 
sor's acts  valid.^ 

Under  a  power  to  appoint  a  substitute  in  case  the  trustee  fails 
or  refuses  to  act,  a  sale  made  by  such  substitute  is  invalid  where 
the  original  trustee  had  never  been  requested  to  exercise  the 
power.* 

When  the  court  appoints  the  sheriff  to  act  as  trustee,  under  a 
provision  in  the  deed,  the  appointment  is  a  mere  ministerial  act, 
and  is  void  if  the  trust  had  in  fact  been  extinguished,  or  the  con- 
tingency authorizing  the  appointment  had  not  occurred.*  The 
sheriff  acts  officially  when  so  appointed,  and  hence  a  sale  by  his 
deputy  is  valid  ;*  but  when  he  acts  under  a  provision  in  the  deed 
and  not  by  order  of  court,  he  does  not  act  in  his  official  capacity, 
and  his  official  bondsmen  are  not  liable  for  his  failure  to  account 
for  the  proceeds.* 

If  the  deed  confers  upon  the  beneficiary  by  name,  the  power  to 
appoint  a  new  trustee  upon  the  happening  of  some  contingency, 
such  power  of  appointment  is  personal  or  in  gross,  and  cannot  be 
exercised  by  the  beneficiary's  assignee,  unless  by  express  authority 
from  the  grantor.*     It  is  held  that  authority  to  the  beneficiaries 

*'  The  author  of  every  trust  has  full  one  of  the  three  contingencies.  Hick- 
power  to  provide  for  the  appointment  man  v.  Dill,  33  Mo.  App.  509. 
of  a  successor  or  successors  in  trust,  in  Where  a  trust  deed  provides  that  in 
case  the  original  trustee  or  trustees  re-  case  of  the  absence,  inability  or  re- 
fuse to  act,  die,  remove  into  a  foreign  'fusal  of  th^  trustee,  the  sheriff  of  the 
jurisdiction,  or  are  removed  hy  a  court  county  may  make  the  sale,  a  sale  by  the 
of  competent  jurisdiction.''  West  v,  sheriff  in  accordance  with  the  terms  of 
Fitz,  109  111.  442.  the  deed,  and  upon  the  happening  of 

G.,  the  trustee  under  a  will,  took  a  the  contingency  mentioned,  is  a  sale 

mortgage  to  secure  a  note  belonging  to  under    the    power,    and    divests    the 

the  estate,  wherein  he  was  described  as  grantor  of  his  title.    McKnieht  v. 

the  trustee,  and  a  power  of  sale  in  the  Wimer,  38  Mo.  133,  (^v^rrar/iJt^  Miller 

usual  form  was  granted  to  "  G.,  trustee,  v.  Evans,  35  Mo.  45. 

his  successors  and   assigns."     Subse-  1.  Equitable  Trust  Co.  v.  Fisher,  106 

quently,  upon  his  application,  the  court  111.  189. 

released  him  from  his  trust  under  the  2.  Stallings  v.  Thomas,  55  Ark.  326. 

will,  and  appointed  M.  his  successor,  the  8.  Hindman  v.  Piper,  50  Mo.  202. 

mortgage  being  thereupon  assigned  by  4.  UnanUiorlxed  Bale  by  Bberllt — Tat- 

indorsement.    It  was  held  that  M.  was  um  v,  Holliday,  59  Mo.  432.  The  Mis- 

authorized  to  exercise  the  power,  either  souri  Rev.  Code  (1855),  P*  I554«  §§  '«  ^ 

as  G.'s  successor  in  trust,  or  by  virtue  of  provides  that  in  the  case  of  death  or 

the  assignment  of  the  debt  and  mort-  otherdisability  of  the  trustee,  "any  per- 

gage.    Western  Maryland  R.,  etc.,  Co.  son  interested  in  the  debt  or  other  liabil- 

V.  Goodwin  (Md.  1^3),  26  Atl.  Rep.  ity  secured  by  such  deed  of  trust,"  may 

319,  citing  Berry  v.  Skinner,  30  Md.  make  affidavit  thereof  to  the  court,  and 

573;    Harnickell   v,  Orndorff,  35  Md.  the  court  may  appoint  the  sheriff  to 

343.  make  the  sale.  It  is  held  that  the  debtor 

Bale  by  Bheriff.— A  provision  that  in  is  not  a  "  person  interested  in  the  debt," 

the  case  of  the  trustee's  death,  a  refusal  and  a  sale  by  the  sheriff, under  an  order 

to  act,  or  an  absence  from  the  state  when  based  on  the  debtor's  aifidavit,  is  void, 

a  sale  is  desired,  the  sheriff  of  the  county  State  v.  Jackson,  51  Mo.  196. 

may  proceed   to  sell,  means  that  the  6.  State  v,  Davis,  88  Mo.  585. 

sheriff  may  act  on  the  happening  of  any  6.  Equitable    Trust    Co.   v.   Fisher^ 
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or  their  "  personal  representatives  "  to  appoint  a  substitute,  does 
not  extend  to  an  assignee  of  the  d^bt.^ 

The  refusal  of  the  trustee  to  act  unless  paid  for  his  services,  in 
addition  to  the  regular  commissions,  constitutes  such  a  failure  as 
justifies  the  appointment  of  a  new  trustee.*  So,  if  the  trustee  is 
authorized  to  appoint  a  substitute,  and,  upon  his  " refusal"  to  do 
so  in  a  proper  case,  the  power  of  appointment  is  vested  in  the 
beneficiary,  it  is  held  that  the  death  of  the  trustee  without  mak- 
ing an  appointment  is  practically  equivalent  to  a  refusal,  and  au- 
thorizes the  beneficiary  to  make  it ;  *  and  where  the  trustee,  on 
being  requested  to  execute  the  power,  replied  that  it  was  not  con- 
venient for  him  to  do  so,  that  was  held  equivalent  to  a  positive 
refusal.* 

The  authority  of  the  substitute  depends  upon  the  actual  exist- 
ence of  the  state  of  facts  contemplated  in  the  power,  and  hence 
the  validity  of  his  sale  is  not  impaired  by  a  misrecital  in  his  notice, 
or  in  his  deed  to  the  purchaser,  as  to  the  happening  of  the  desig- 
nated contingency  :  As,  for  instance,  that  he  was  acting  because 
of  the  absence  of  the  original  trustee,  when,  in  fact,  he  acted  be- 
cause of  the  trustee's  refusal  to  execute  the  power.  Unless  the 
trust  deed  requires  it,  the  reason  for  the  substitution  need  not 
be  given  at  all.* 

A  provision  in  the  deed  that  a  third  person  may  act  in  case  of 
the  trustee's  "  absence  from  the  state,'  means  a  permanent  re- 
moval of  his  residence.*  The  cestui  que  trust  cannot  ignore 
such  a  provision  ;  and  an  appointment  by  the  court  in  an  ex  parte 
proceeding,  at  the  instance  of  the  cestui  que  trusty  is  a  nullity  as  to 
all  parties  not  before  the  court.'' 

4.  Assignees  of  the  Debt. — ^The  power  of  sale  passes  by  an  assign- 
ment of  the  debt  or  mortgage,  when  the  power  is  expressly  con- 
ferred upon  the  mortgagee,  his  heirs  or  assigns,^  or,  when  not  so 

1 06  111.  189;  Clark  x^.  Wilson,  53  Miss.  8.  Harnickell    v.   OrndorfT,    35  Md. 

119.  341;  Berry  v.   Skinner,   30  Md.  567; 

1.  Fuller  V.  Davis,  63  Miss.  78.  Bush  v.  Sherman,  80  III.  160 ;  Strother 

2.  Klein  v.  Glass,  53  Tex.  37.  v.  Law,  54  111.  413;  Pease  v.  Pilot  Knob 
8.  Jacobs  T/.  McClintock,  53  Tex.  73.  Iron  Co.,  49  Mo.  124;  Pickett  v.  Jones, 
4.  Uhase  v.  Williams,  74  Mo.  429.  63  Mo.  195 ;  Beatie  v.  Butler,  ai  Mo. 
6.  Irish  V.  Antioch  College,   126  313;   Varnum  v,   Meserve,  8  Allen 

111.  474.     '  (Mass.)  158 ;  Bell  t/.  Twilight,  22  N.  H. 

6.  Equitable   Trust   Co.  v,   Fisher,  500 ;  Brown  v.  Delaney,  22  Minn.  349; 
106  111.  189.  Folsom  V,  Lockwood,  6  Minn.  186. 

7.  Bacegalupo  t/.  Lallemont,  7  Mo.  When  an  assignment  of  a  mortgage 
-^PP*  594-  ^\i^  a  power  of  sale  recited  that  the 

Where,  however,  a  trust  deed  au-  power  had  not  been  and  was  not  in- 

thorized  the  sheriff  of  the  county  to  act  tended  to  be  exercised,  and  contained  a 

in  the  absence  of  the  trustee,  and  by  a  covenant    to  pay  the  mortgage  debt 

subsequent    political  subdivision,  the  seven   years  from   that  date,  with  a 

property  was   placed  outside  of    the  power  of  sale  in  case  of  default,  and  also 

county  limits,  it  was  held  that  the  court,  assigned  the  debt  and  all  powers  and 

in  the  absence  of  the  trustee,  could  ap-  remedies  for  recovering  the  same,  and 

point  a  substitute  upon  an  ex  parte  ap-  all  the  benefits  of  the  mortgage,  it  was 

plication.    Thompson  v,  Foerstel,  10  held  that  the  original  power  of  sale  was 

Mo.  App.  290.  not  extinguished    by  the  assignment. 
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conferred,  when  it  is  provided  by  statute  that  such  persons  may 
exercise  the  power.*  And  it  seems,  even  in  the  absence  of  spe- 
cial provision  in  the  mortgage  or  by  statute,  the  power  of  sale, 
which  is  a  power  coupled  with  an  interest,  and  appendant  and 
annexed  to  the  estate,  may  pass  by  a  conveyance  of  all  the  inter- 
est of  the  mortgagee.*  But  the  contrary  is  held  in  some  cases,* 
So  the  assignment  of  the  debt  secured  by  the  mortgage  trans- 
fers the  power  of  sale  to  the  assignee.^  But  the  mere  assignment 
of  the  mortgage,  without  an  assignment  of  the  debt,  will  not 
have  such  effect.^  So  where  the  debt  is  not  assignable  at  law,  the 
assignment  of  a  mortgage  passes  only  the  equitable  title,  and  the 
power  of  sale  remains  in  and  can  be  exercised  only  by  the  mort- 

Boyd  V.  Petrie,  41  L.J.  Ch.  378;  7  L.  is  annexed,  unless  there  is  something 

R.  £q.  385#  showing  a  contrazr  intention. 

The  power  may  also  be  exercised  by        8.  Flower    v,  Elwood,  66  111.  438; 

the  personal  representative  of  the  as-  Wilson  v.  Spring,  64  111.  14.     And  in 

signee,  so  where  the    mortgage  was  Dolbear  v.  Norduft,  04  Mo.  619,  where 

transferred  and  the  transferee  died  in-  the  power  to  sell  was   given  to  the 

testate,  the  administrator  of  the  trans-  mortgagee  and  upon  certain  contingea- 

feree  was  allowed  to  sell  the  estate  and  cies,  as  in  case  of  the  absence,  death, 

procure  a  conveyance  from  the  heir  of  refusal  to  act,  or  disability  in  any  wise 

the  intestate.   Saloway  v.  Strawbridge,  of  the  mortgagee,  the  sheriff  was  to  act, 

25  L-J.  Ch.  181.  but  no  mention  was  made  of  the  assigns, 

1.  The  Alabama  Code  1886,  §  1844,  it  was  held  that  they  could  not  execute 
provides  that  a  power  of  sale  given  to  the  power. 

the  mortgagee**  may  be  executed  by  any  4.  Strother  v.  Law,  54  111.  413;  Par- 
person,  or  the  personal  representative  dee  v.  Lindley,  31  111.  174;  Bergen  v. 
of  any  person,  who,  by  assignment  or  Bennett,  i  Cai.  Cas.  (N.  Y.)  i.  And 
otherwise,  becomes  entitled  to  the  see  Carpenter  v.  Logan,  16  Wall.  (U. 
money  thus  secured."     Under  this  stat-  S.)  371. 

ute  it  is  not  necessary  that  the  mort-  5.  Sanford  v,  Kane,    133   111 .  199; 

gage  should  have  been  transferred  by  Pickett  v.  Jones,  63  Mo.  199. 

apt  and  formal  words  of  conveyance.  In  Hamilton  t^  Lubukee,  51  111.  415, 

The  assignment  of  the  debt  and  mort-  where  a  power  of  sale  was  given  by  the 

gage,  by  whatever  language,  entitles  the  mortgage,  which  was  given  as  a  secu' 

assignee  to  execute  the  power.  McGuire  rity  for  notes  which  were  afterwards 

t/.  Van  Pelt,  55  Ala.  344;  Buell  t/.  Un-  sold  to  the  mortgagee,  his  heirs,  or  as- 

derwood,  65  Ala.  385;  Wildsmith   v.  signs,  the  indorsement  of  the  mortgage 

Tracy,  80  Ala.  363;  Martinez  v,  Lind-  did  not  transfer  the  power  of  sale,  it 

sey,  91  Ala.  334.  not  being  assignable  either  at  law  or 

An  assignment  of  '*  all  our  rights  and  by  statute, 

powers,  and  title  in  and  to  the  with-  North  Carolina, — The  following  in- 

in  mortgage  and  note,"  is  suiiicient  to  dorsement  upon  a  mortgage :  *'  For 

authorize  the  assignee  to  execute  the  value  received   I   assign  and   transfer 

power.    Johnson  v.  Beard,  93  Ala.  96.  this  mortgage  to  G.  H.   Simmons," 

2.  Washb.  Real  Prop.,  vol.  3,  p.  4^;  signed  by  the  mortgagee  but  not  sealed, 
4  Kent's  Com.  147.  See  Berry  v.  Skin-  was  held  not  to  vest  the  mortgagee's 
ner,  30  Md.  573;  Pickett  v.  Jones,  63  title  in  the  assignee  so  as  to  enable  him 
Mo.  199.  to  exercise  the  power  of  sale;  and  the 

In  Cook  V.  Crawford,  13  Sim.  99,  it  court  refused  to  aid  a  purchaser  at  a 

was  held  that  a  trust  or  sale  vested  in  sale   by  such  assignee,  by  compelling 

A  and  his  heirs,  could  not  be  exercised  the  assignee  to  perform  the  contract  3. 

by   the  assigns  of  A.     But  this  was  sale.  In  the  course  of  the  opinion  Shep- 

overruled  in   Osborne  v.   Rowlett,  13  herd,  J.,  said:   **  It  is  next  insisted  by 

Ch.  Div.  774,  upon  the  principle  that  the  plaintiff,  that,  Simmons  being  the 

where  there  is  a   legal  estate  with  a  equitable    assignee,  the    court  shoukl 

power  annexed   to  it,  that  power  de-  compel  him  and  the  mortgagee  to  spe- 

volves  with  the  legal  estate  to  which  it  cifically  perform  the  contract  of  sale.  No 
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gagee  himself.^  The  assignee  being  the  proper  person  to  execute 
the  power,  he  is  also  authorized  to  execute  a  deed  to  the  pur- 
chaser at  his  sale.^ 

An  assignment  of  the  debt  and  mortgage  need  not  be  absolute 
in  order  to  authorize  the  assignee  to  foreclose.  An  assignment 
or  pledge  as  collateral  security  for  payment  of  a  debt  due  the  as- 
signee will  enable  him  to  execute  the  power  on  default,  and  this 
without  first  selling  and  buying  in  the  securities.* 

In  several  of  the  states,  the  statutes  regulating  foreclosure  by 
advertisement  require  that  all  assignments  of  the  mortgage  shall 
have  been  duly  recorded.  A  failure  to  comply  strictly  with  this 
requirement  prevents  an  assignee  from  making  a  valid  sale  under 
the  power.*     So  essential  is  the  record  of  assignment  regarded, 

that,  if  the  assignment  is  not  properly  acknowledged,  or  is  in  any 

• 

authority  for  this  position  is  cited,  and  here,  where  the  distinction  between  the 

we  are  sure  that  none  can  be  found  in  equitable  and  the  legal  estate  is  still 

our  reports.     We  feel  at  liberty,  there-  maintained."  Dameron  v,  Eskridge,  104 

fore,  to  consider  the  policy  of  decreeing  N.  Car.  621. 

specific  performance  in  such  cases.  We  Imolyenoy  of  Mortgagor. — In  Mary- 
are  of  the  opinion  that  the  exercise  of  land^  it  is  held  that  when  a  mortgagor 
a  power  of  sale  in  a  mortgage  should  in  default  applies  for  the  benefit  of  the 
be  watched  with  great  jealousy,  and  insolvency  laws,  and  a  trustee  in  insol- 
that  courts  of  equity,  as  well  as  of  law,  vency  is  appointed  and  qualifies,  the 
should  require  its  terms  to  be  strictly  trustee,  and  not  the  mortgagee,  must 
pursued.  Where  this  is  done,  the  execute  the  power.  Mackubin  v.  Boar- 
courts  may,  in  proper  cases,  decree  man,  54  Md.  384.  But  otherwise,  where 
specific  performance,  but  never  in  a  the  mortgagee  and  a  third  person  to 
case  like  the  present,  where  the  court  whom  the  power  of  sale  was  given, 
is  called  upon  to  establish,  as  well  as  to  were  residents  of  another  state.  En- 
assist,  in  the  execution  of  a  power  sor  v.  Lewis,  54  Md.  391. 
against  a  mortgagor  who  prays  that  he  1.  Mason  v.  Ainsworth,  58  111.  163. 
may  be  permitted  to  redeem.  Again,  %,  Heath  v.  Hall,  60  111.  344. 
we  think  that  to  lend  the  equitable  aid  8.  Jenkins  v.  International  Bank,  1 1 1 
of  the  court  in  cases  like  this  would  III.  400 ;  Holmes  v.  Turner's  Falls  Co., 
tend  to  produce  confusion  and  uncer-  150  Mass.  535. 

tainty  without  any  corresponding  ben-  The  mere  possession  of  the  note  and 
efit.  It  is  always  in  the  power  of  the  mortgage  is  not  sufficient.  Bausman  v, 
assignee,  if  he  wishes  to  execute  the  Kelley,  38  Minn.  197. 
power,  to  take  an  assignment  by  deed  Blgkts  of  nedgee. — The  holder  of  a 
of  the  legal  estate,  and  if  he  fails  to  do  note  aild  mortgage  assigned  them  to  C  to 
so,  neither  he  nor  his  purchaser,  who  secure  a  note.  The  complainant  bought 
loses  nothing  but  a  bargain,  should  be  the  latter  note  from  C  and  received 
heard  to  complain.  Another  objection  also  the  collateral  note  and  mortgage 
is,  that  several  notes .  may  be  assigned  as  security.  The  mortgagee  then  as- 
to  difierent  persons,  each  of  whom  may  signed  his  interest  in  the  note  and 
attempt  to  execute  the  power,  and  thus  mortgage  to  the  defendant,  who  pro- 
much  trouble  and  litigation  will  be  in-  ceeded  to  foreclose  by  advertisement.  It 
vited.  There  is  no  equity  in  favor  of  was  held  that  in  view  of  the  conflicting 
such  a  purchaser,  who  has  paid  noth-  equities,  such  an  assignment  did  not 
ing,  and  who  has  not  been  actually  give  the  defendant  a  title  that  would 
misled  by  the  conduct  of  the  parties,  authorize  an  execution  of  the  power  of 
The  records  are  open  to'  his  inspection,  sale.  Olcott  v,  Crittenden,  68  Mich.  230. 
and  he  can  readily  inform  himself  as  to  4.  In  Bapkus  v.  Burke,  48  Minn.  260, 
the  validity  of  the  power  under  which  a  foreclosure  sale  in  the  name  of  the 
the  sale  is  made.  Whatever  may  be  the  original  mortgagee  was  held  void,  where 
rulings  in  some  of  the  states,  where  the  the  record  showed  a  previous  assign- 
mortgage  is  regarded  strictly  as  a  ment  of  the  mortgage  by  him,  even 
pledge,  they  can  have  no  application  though  the  assignment  was  not  in- 
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Other  matter  of  form  insufficient  to  entitle  it  to  record  under  the 
recording  laws,  the  fact  that  it  was  actually  recorded  will  not 
authorize  the  assignee  to  make  a  valid  sale.^ 

If  the  record  of  assignment  was  defective,  rendering  the  as- 
signee's foreclosure  void,  the  right  to  take  advantage  of  the  de- 
fect, and  to  redeem,  is  one  of  which  the  party  cannot  be  deprived 
by  a  subsequent  curative  act.* 

5.  EzeotLton  and  Adminigtrators. — When  the  power  is  given  to  a 
trustee  in  a  trust  deed,  it  is  a  personal  trust  and  cannot  be  exe- 
cuted by  his  administrator,  even  where  the  power  is  in  terms 
granted  to  the  trustee  and  his  "  legal  representatives."  *  But  in 
respect  to  powers  given  to  mortgagees,  the  rule  is  different ;  the 
power,  being  coupled  with  an  interest,  passes  to  the  personal 
representatives  of  the  mortgagee,  whether  they  are  expressly 
designated  in  the  mortgage  or  not.* 

In  making  foreclosure,  the  administrator  need  not  recite  the 
fact  of  his  appointment  or  the  death  of  the  mortgagee  ;  it  is  suffi- 
cient if  he  sign  the  notice  as  administrator.^ 

Foreclosures  by  advertisement,  made  in  the  name  of  foreign 
executors  or  administrators,  of  whose  appointment  or  qualifica- 
tion no  evidence  had  been  recorded  in  the  county  where  the 
mortgaged  property  was  situated,  or  who  had  not  qualified  in  the 
state  at  all,  have  been  upheld,  on  the  ground  that  their  legal  title 

tended  to  be  absolute,  and  at  the  time  lity.    Morris  v,   McK night,   i    N. 

of  the  sale  he  held  an  unrecorded  reas-  Dak.  266. 

signment  to  himself.  1.  Dohm  v.  Haskin,  88  Mich.  144 ; 

ABslgiinient  by  Attorney. — In  Morri-  Lowry  v.  Majo,  41  Minn.  388. 
son  V.  Mendenhall,   18  Minn.  332,  a        2.  Willis  v,  Jelineck,  27  Minn.  18; 

foreclosure  sale  hy  an  assignee  was  sus-  O'Brien  xk  Krenz,36  Minn.  136;  Lowiy 

tained,  -where  the  assignment,   which  v.  Mayo,  41  Minn.  388. 
was  dulj  recorded,  had  been  executed        8.  Warnecke  v,  Lembcech,  71  IlL  91. 
by  an  attorney  in  fact  whose  authority        4.  Collins  v,  Hopkins,  7  Iowa  463; 

was  not  of  record.  Berry  v.  Skinner,  30  Md.  567;  Har- 

Bnfflclenoy  of  Record.  —  An  assign-  nickell  v.  Orndorff,  35  Md.  341. 
ment  by  ^  writing  under  seal  upon  the        Legal  BepresentatlYeB. — If  the  power 

back  of  the  mortgage,  referring  tP  it  as  is  to  thi  mortgagee  and  his  **  legal 

"  the  within  described  mortgage,"  and  representatives,'    it  is   properly  exe- 

separately  recorded  in  the  same  book  cuted  by  his  administrator.    Merrin  v. 

with  the  mortgage,  is  a  sufficient  com-  Lewis,  90  111.  505. 
pliance  with  the  statute  requiring  all        Heirs  and  ABSIgna. — So,  if  the  power 

instruments  to  be  recorded  **  at  large  is  to  the  mortgagee,  ^  his  heirs  and  as- 

and  in  full,  word  for  word."     Carli  v.  signs,"  his  administrator  may  execute 

Taylor,  15  Minn.  171.  it.    Lewis  v.  Wells,  50  Ala.  198.    See 

Under  a  statute  requiring  "  all  the  also  Demarest  v.  Wynkoop,  3  Johns, 

assignments"  of  a  mortgage  to  be  re-  Ch.  (N.  Y.)   129;  Bausman  v.  Kelley, 

corded,  where  a  mortgage  was  given  to  38  Minn.   197 ;  Johnson   v.  Turner,  7 

**  Beecher   &   Dean,"   and  the  record  Ohio  216;    Look  v.   Kenney,  128 

showed  an  assignment  from  one  Charles  Mass.  284. 

R.  Dean  to  one  Solomon  I.  Beecher,        A  power  given  to  the  mortgagee  "or 

also  one  from  Beecher  to  Barnes,  and  his  executor,"  vests  in  the  person  who 

from  the  latter  to  Elizabeth  McKnight,  qualifies  as  his  executor.     There  is  a 

who  foreclosed,  it    was  held   that  as  sufficient  designation  of  the  person. 

"  Beecher  &  Dean  "  did  not  appear  to  Yount  v,  Morrison,  109  N.  Car.  52a 
have  assigned,  the  statute  had  not  been        6.  Baldwin  <;.  Allison,  4  Minn.  35. 

complied  with,  and  the  sale  was  a  nul-  And  if,  before  the  sale,  a  special  admin- 
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was  not  so  much  by  virtue  of  the  office  as  by  the  terms  of  the 
power  itself.* 

6.  Corporations. — If  a  corporation  has  under  its  charter  the  right 
to  take  mortgage  security,  there  is  no  reason  why  it  should  not 
also  have  the  right  to  execute  a  power  of  sale  under  a  mortgage, 
acting  through  its  proper  officers.  In  Maryland,  however,  corpo- 
rations are  denied  authority  to  execute  such  powers,*  though  if  a 
power  of  sale  be  given  to  the  corporation,  its  successors  and  as- 
signs, a  natural  person  to  whom  the  mortgage  has  been  assigned 
may  execute  the  power.'  But  where  the  power  is  given  to  the 
corporation  mortgagee  or  its  attorney  (without  namine  him),  it 
cannot  be  exercised  by  a  person  employed  as  attorney.* 

7.  Sheriffs  and  Anctioneers.  —  It  is  competent  for  the  legislature 
to  apply  to  existing  mortgages  with  power  of  sale,  the  provisions 
of  a  subsequent  act  requiring  sales  under  such  powers  to  be  con- 
ducted by  the  sheriff  of  the  county.  Who  shall  act  as  auctioneer 
at  a  public  sale  is  a  mere  matter  of  detail  in  exercising  the  power, 

istrator  18 appointed,  it  will  be  presumed  Perpetual,  etc.,  Bldg.  Assoc,  t^.  Price, 

that  the  sale  was  with  his  approval.  53  Md.  397. 

Baldwin  v,  Allison,  4  Minn.  25.  8.  In  Chilton  v.  Brooks,  71  Md.  445, 

1.  Hayes  v,  Frej,  54  Wis.  503;  Mil-  the  court  said :  "  It  is  contended  that 
lert;.  Clark,  56  Mich.  337;  Lee  v.  Clary,  the  executors  acted  without  authority, 
38  Mich.  223;  Holcombe  v,  Richards,  because  the  power  was  given  to  the  cor- 
38  Minn.  38.  poration  to  sell  in  case  of  default,  and 

In  Minnesota^  By  Laws  1876,  ch.  41  as  a  corporation  cannot  execute  such 

(Gen.  St.  1878,  ch.  81),  a  foreign   ad-  power,  under  the  decision  of  Frostburg 

ministrator  is  now  required  to  file  with  Mut.  Bldg.  Assoc,  v,  Lowdermilk,  50 

the  Register  of  Deeds  of  the  county  Md.  175 ;  Queen  City  Perpetual  Bldg. 

where  die  land  lies,  proof  of  his  ap-  Assoc,  v.  Price,  53  Nld.  398,  the  corpo- 

pointment,  before  making  sale  under  ration  could  not  by  assignment  give  to 

the  power.  an  assignee  a  right  to  do  what  it  could 

In  Doolittle  v.  Lewis,  7  Johns.  Ch.  not  do— something  it  could  not  possess. 
(N.  Y.)45;  II  Am.  Dec.  389,  Chan-  All  that  was  decided  in  those  cases,  ad- 
cellor  Kent  decided  that  a  power  of  versely  to  the  power  in  the  mortgages 
sale  given  to  a  mortgagee,  **  his  ex-  there  involved,  was  that  the  power,  be- 
ecutors,  administrators,  and  assigns,"  ing  given  to  a  corporation,  and  to  no 
could  be  executed  by  an  administrator  one  else,  was  void.  It  is  necessary  that 
appointed  in  another  state,  where  the  some  one  capable  of  executing  the 
mortgagee  resided,  and  without  taking  power  should  be  designated  as  author- 
out  letters  of  administration  in  New  ized  to  execute  it.  For  the  want  of  such 
Torky  where  the  land  was  situated,  designation  in  the  53  Md.  case,  the 
The  reasoning  of  the  .decision  is  that  power  was  declared  void ;  and  in  Frost- 
while  the  courts  do  not  recognize  a  for-  burg  Mut.  Bldg.  Assoc,  v,  Lowdermilk, 
eign  administrator  as  such,  yet  they  do  50  Md.  175,  nothing  was  decided  but 
recognize  that  his  right  to  execute  the  the  inability  of  a  corporation  to  execute 
power  is  a  matter  of  contract,  and  not  the  trust  given  by  the  power.  In  53  Md., 
of  jurisdiction.  the  assignees  of  the  mortgage  were  not 

But  in  Sloan  v.  Frothingham,  65  Ala.  named  as  clothed  with  the  power,  while 

593)  i^  ^^  held  that  a  sale  by  a  foreign  here    they   are,   by   express   language, 

administrator  who   had   not  complied  mentioned  as  authorized  to  execute  it, 

with  the  statutory  requirements  as  to  and  in  the  alternative  a  designated  at- 

recording  his  letters  of  administration  torney  is  authorized  to  execute  it.    .    .    . 

and  giving  a  bond,  was  not  merely  void-  We  think  the  assignee  may  execute 

able,  but  a  nullity.  the  power,  if  the  power  so  states." 

2.  Frostburg  Mut.  Bldg.  Assoc,  v.  4.  Queen  City  Perpetual  Bldg. 
Lowdermilk,  50  Md.  175  ;  Queen  City  Assoc,  v.  Price,  53   Md.   397;    Frost- 
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and  the  substitution  of  a  public  officer  does  not  affect  or  impair 
the  obligation  of  the  contract.^ 

The  fact  that  the  person  acting  as  auctioneer  at  a  foreclosure 
sale  under  the  power  was  not  duly  licensed  as  required  by  stat- 
ute, of  which  fact  the  mortgagee  was  ignorant,  does  not  vitiate  the 
sale* 

XI.  Wheh  Poweb  Becomes  Oopeeative — 1.  DefiBiiilt. — The  exist- 
ence of  a  default  in  payment  of  the  debt  secured,  or  some  part  of 
it,  is  ordinarily  a  condition  precedent  to  the  power  to  institute 
proceedings  culminating  in  a  valid  sale,  even  as  to  bona  fide  pur- 
chasers.' 

If  a  sale  is  made  by  the  trustee  when  nothing  is  due  and  no  de- 
fault has  been  made  in  any  of  the  conditions  of  the  deed,  there 
exists  no  power  to  sell,  and  if  the  title  passes  at  all,  the  purchaser 
will  be  held  in  equity  as  a  trustee  for  the  debtor ;  but  that  cannot 
be  inquired  into  in  an  action  at  law.^  It  will  not  be  presumed, 
after  sale,  that  the  contingency  upon  which  the  right  to  sell  was 
to  arise,  had  not  occurred.  Such  lack  of  power  must  be  averred 
and  proved.*  If  the  power  is  by  its  terms  exercisable  only  after 
default  has  continued  for  a  specified  length  of  time,  no  valid  sale 
can  be  made  until  such  period  has  fully  expired.®  Nor  can  the 
sale  proceedings  be  commenced  before  the  expiration  of  the  time.^ 

A  vendor  by  warranty  deed,  with  covenants  against  incum- 
brances, who  takes  a  trust  deed  to  secure  the  purchase  price,  can- 
not sell  under  the  power  until  all  existing  incumbrances  have 
been  removed.®  But  in  the  absence  of  such  a  covenant,  the  ex- 
istence of  prior  incumbrances  would  not  prevent  a  sale  under  a 

burg  Mut.  Bldg.  Assoc,  v,  Lowdenpilk,  Thompson  v.  Holtnan,  28  Grant*s  Ch. 

50  Md.  175.  (Ont.)  35;  PayntertJ.  Carew,  i8Jur.4i7. 

1.  Webb  v.  Lewis,  45  Minn.  285.  4.  Chapin  v.  BiUings,  91  111.  539. 

2.  Learned   v.  Geer,  139    Mass.  31 ;        6.  Pope  v,  Durant,  26  Iowa  233. 
Williston  t;.  Morse,  10 Met.  (Mass.)  17.        6.  Foster  t/.  Boston,  133  Mass.  143. 

Deputy  Bberiff. — In  Michigan^  a  dep-  Period  of  Default  Cannot  Bnn  Ooncur- 

uty  sheriff  may  conduct  the  sale  .upon  rently  with  Period  of  Notice. — So  where 

foreclosure    by  advertisement      How.  the  power  was  to  be  exercised  after  de- 

St.  Mich.  8501 ;  Heinmiller  v,  Hathe-  fault  in  payment  for  one  month  and 

way,  60  Mich.  391.  one  month's  notice  of  sale,  the  period  of 

8.  Foster  v,  Boston,  133  Mass.  143;  default  and  of  notice  could  not  run  con- 

Etilgeorge  v.  Mutual  House  Bldg.  As-  currently.     Gibbins  v.  McDougall,  26 

soc,  69  Mo.  52;  Long  v.  Long,  79  Mo.  Grant's  Ch.  (Ont.)  214. 

644 ;  Richards  v»  Holmes,  18  How.  ( U.  But  in  Grant  v.  Canada  L.  Assur.  Co., 

S.)  143;  Jackson  ?;.  Lawrence,  117   U.  29  Grant's  Ch.  (Ont.)  256,  where  the 

S.  679;  Gustav  Adolph  Bldg.  Assoc,  v,  power  of  sale  was  to  arise  after  three 

Kratz,  55  Md.  394  ;  Potomac  Mfg.  Co.  months'  default  without  notice,  and  the 

V.  Evans,  84  Va.  717;  Pratt  t;.  Tinkcom,  mortgagee  covenanted  with  the  mort- 

21  Minn.  142  ;  Chicago,  etc.,  R.  Co.  v,  gagor  not  to  exercise  the  power  with- 

Kennedy,  70  111.  350.  out  one  month's  notice,  it  was  held  that 

The  costs  of  proceedings  to  obtain  a  the  period  of  default,  and  the  period  of 

saleof  the  mortgaged  premises,  is  such  a  notice    could    run    concurrently.    See 

charge  upon  the  estate  as  will  entitle  also  Metter's  v.  Brown,  9  Jur.  N.  S.  958. 

the  mortgagee  to  proceed  to  a  sale  in  7.  Holden   v.   Gilbert,   7   Paige  (N. 

the  case  of  non-payment,  although  the  Y.)  208. 

principal  and  interest  have  been  paid.  8.  CofTman  v,  Scoville,  86  111.  300. 
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trust  deed  given  to  secure  purchase-money,  though  the  convey- 
ance contained  covenants  of  warranty.* 

Where  there  is  a  dispute  as  to  the  existence  of  default,  the 
mortgagor  may  have  an  injunction  to  restrain  the  advertised  sale 
until  the  question  of  default  can  be  judicially  determined.^ 

2.  Provisions  for  Accelerating  Katnrity. — It  is  competent  for  the 
parties  to  a  trust  deed  or  mortgage  to  stipulate  therein  that  upon 
non-payment  of  interest,  taxes,  or  any  installment  of  the  principal, 
the  entire  debt  may  be  declared  due  and  the  power  of  sale  be- 
come operative.*  It  is  now  usual  to  insert  in  the  power  a  provi- 
sion for  declaring  the  whole  debt  due  upon  default  in  any  pay- 
ment, but,  even  in  the  absence  of  such  a  clause,  if  the  power  is 

1.  Fairman  v.  Peck,  87  111.  156.  not  be  paid  in  thirty  days  after  matu- 

S.  O'Brien  v,  Oswald,  45  Minn.  59 ;  rity,  then  the  whole  sunn  unpaid  should 

Dickerson  t/.    Hayes,    36  Minn.   100;  become  due,  and  the  power  of  sale  op- 

Bidwell  V,  Whitney,  4  Minn.  45.  erative.     It  was  held  that  a  sale  might 

8.  Hoodless    v,    Reid,    iia  111.  105;  bemadeondefault  in  payment  of  any  of 

Magnusson  v,  Williams,  iii  111.  450;  the  $2,400  notes,  without  first  tendering 

McLean  v,  Presley,  56  Ala.  211 ;  Pope  the  deed  from  the  heirs,  but  not  so  as 

V,  Durant,  26   Iowa   233 ;   Bridges  v.  to  the  large  note  without  such  tender. 

Ballard  62  Miss.  237;  Philips  v.  Bailey,  Gibbons  v,  Hoag,  95  111.  45. 
82  Mo.  639;  Meier  v.  Meier,  105  Mo.  41 1.        Where  a  mortgage  provides  that  on 

DneOnlyForPnrposeof  ForMlorare. —  default  in  payment  of  any  of  the  notes 

It  is  held  that,  where  a  trust  deed  or  secured  for  thirty  days,  the  mortgagee 

mortgage  provides   that  in  case  of  de-  may  declare  the  whole  debt  due  and 

fault  all  the  notes  secured  shall  become  make  the  sale,  and  there  is  nothing  in 

due  and  payable,  whether  due  on  their  the  mortgage  to  show  that  any  of  the 

face  or  not,  the  notes  not  actually  due  notes  were  given  for  unpaid  interest, 

become,  under  such  provision,  due  only  and  a  sale  is  made  for  the  amount  of 

so  far  as  to  authorize  their  payment  out  all  the  notes,  including  one  given  for 

of  the  proceeds  of  sale.  Morgan  v.  Mar-  unearned   interest,  the  purchaser  has 

tien,  32  Mo.  438;  Mason  v.  Barnard,  36  the  right  to  regard  all  the  notes  as  be- 

Mo.  384.     Under  such  circumstances,  ing  for  principal  and  rightly  declared 

an  action  cannot  be  maintained  on  the  due.    W  i  s  n  e  r    v,  Chamberlin,   117 

notes  not  due,  according  to  their  terms,  111.  568. 

at  the  time  the  action  is  commenced.        And  where  the   mortgage   provides 

White  V.  Miller  (Minn.  1893),  54  N.  W.  that  all  the  notes  may  be  declared  due 

Rep.    736 ;    McClelland  v.  Bishop,  43  on  default  in  any  of  them,  the  fact  that 

Ohio  St.  113;  Mallory  x>.  Indiana,  etc.,  the  payment  of  one  note,  not  due,  de- 

R.  Co.,  35  N.  Y.  Super.  Ct.  174;  West  pends  upon  the  mortgagee's  procuring 

Shore,  etc.,  R.  Co.  v,  Sprague,  103  U.  S.  an  outstanding  portion  of  the  title  for 

756.    The  contrary,  however,  has  been  the  mortgagor,   will   not  prevent  him 

held  in  the  following  cases :     Wheeler,  from   declaring  such  note  due  on  de- 

etc.,  Mfg.  Co.  V,  Howard,  28  Fed.  Rep.  fault  In  payment  of  the  other  notes,  and 

741 ;  Noell  V.  Gaines,  68  Mo.  649  (see  making  a  valid  sale.    Wisner  t;.  Cham- 

dissenting  opinion   of  Hough,  J.) ;  berlin,  117  111.  ^68.     See  also  Gorham 

Chambers  v.  Marks,  93  Ala.  412.  v.  Farson,  119  III.  425. 

Glanses  Conitmed. — A  mortgage  was        Bale  Before  Maturity  of  Principal. — 

given  by  A.  to  B.  to  secure  payment  A  power  of  sale  upon  default  in  paj*- 

of  eighteen  notes,  each  for  $2,400,  two  ment  '*  of  any  part  of  the  aforesaid  debt 

payable  each  year,  and  another  note  and  interest,  "  authorizes  the  trustee  to 

for  $48,000,  payable  ten  years  after  the  sell  upon   failure  to  pay  the  interest, 

first  two,  on  condition  that  B.  should  though  no  part  of  the  principal  is  yet 

obtain  a  conveyance  to  A.  from  cer-  due.     Richards  v.   Holmes,   18   How. 

tain  minor  heirs;  and   the  mortgage  (U.  S.)  143. 

provided  that,  if  default  should  be  made        Under  a  mortgage  with  power  of  sale 

in  payment  of  any  of  the  $2,400  notes,  in  case  of  default  in  principal  or    in- 

or  if  $12,000  of  the  large  note  should  terest,  and  directing  that  out  of  the 
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made  operative  on  non-payment  of  interest  or  an  installment,  the 
entire  premises  may  be  sold  and  the  proceeds  applied  to  the  un- 
matured portions  of  the  debt  as  well  as  to  the  portions  in  default.^ 
If  the  entire  mortgaged  premises  are  sold  upon  default  in  pay- 
ment of  a  portion  of  the  debt,  the  power  is  thereby  exhausted, 
and  the  property  cannot  be  sold  again  upon  non-payment  of 
installments  subsequently  accruing.* 

By  claiming  in  his  notice  of  sale  that  the  whole  debt  is  due,  the 
mortgagee  sufficiently  declares  his  election  so  to  consider  it,  under 
the  provisions  of  the  mortgage.' 

If  the  mortgagee  is  authorized  to  declare  the  whole  debt  due 
on  default  in  an  installment,  his  assignee  of  the  debt  and  mortgage 
is  entitled  to  exercise  the  same  option.* 

8.  Necessity  of  Previous  Entry. — Usually  the  mortgage  or  trust 
deed  contains  a  provision  authorizing  an  entry  by  the  mortgagee 
or  trustee  upon  default.  Such  entry,  however,  is  not  a  prerequi- 
site to  a  sale  under  the  power.* 

proceeds  of  sale  the  principal  and  inter-  that  "  it  shall  be  the  dutj  of  the  partj 

est  shall  be  paid,  the  power  may  be  ex-  of  the  third  part  herein,  at  the  request 

ercised  upon  default  in  payment  of  in-  of  the  holder  of  said  note,  to  take  into 

terest  prior  to  the  maturity  of  the  prin-  his   possession   a  1 1  the   property  de- 

cipal.      Hooper    v.    Stump    (Arizona,  scribed  herein/'  and  to  advertise  and 

1087),  14  Pac.  Rep.  799.  sell  the  same,  such  taking  possession 

Non-Payment  of  Taxes. — A  provision  is  not  a  condition  precedent  to  the  ex- 

in  a  mortgage  that  if  the  taxes  should  ercise  of  the  power.     Hamilton  v.  Hal- 

not  be  paid  before  sale  to  enforce  them,  pin,  68  Miss.  99;  Tyler  v.  Herring,  67 

the  mortgagee  might  "  lawfully  sell  the  Miss.   169.     If  a  trust  deed   provides, 

premises  at  public  auction,  and  make  that  on  default  it  shall  be  the  duty  of 

a  deed,  rendering  the  surplus,''  e  t  c. —  the  trustee,  upon  request  of  the  cred- 

gives    the   right  to    foreclose   for  the  itor,  to  take  possession  of  the  property 

whole  debt,  though  not  due,  upon  such  and  sell  it,  the  trustee  has  no  right  to 

non-payment  of  taxes.  Pope  v,  Durant,  possession,  even  after  default,  until  the 

36  Iowa  333.  creditor    has  duly  requested  him  to 

1.  McLean  v.  Presley,  56  Ala.  211 ;  take  possession  for  the  purpose  of  sale. 
Bridges  v,    Ballard,  63   Miss.   237;  Bowman  v.  Roberts,  58  Miss.  126. 
Fryar  v,  Fryar,  62  Miss.  205.  And  when  possession  is  justified  un- 

A  mortgage  to  secure  a  debt  payable  der  a  power  authorizing  the  trustee  to 
in  installments  provided  that  if  any  in-  sell  on  default  and  upon  request  of  the 
stallment  should  be  in  default  for  thirty  mortgagee,  it  must  be  alleged  that  such 
days,  the  mortgagee  might  sell  the  request  was  made,  and  that  the  entry 
premises  and  retain  out  of  the  proceeds  was  for  the  purpose  of  the  mortgage 
the  entire  debt.  It  was  held  that  to  en-  trusts.  Watson  v.  Waltham,  2  Ad.  & 
title  him  to  retain  the  entire  debt,  the  £1.  485 ;  29  E.  C.  L.  153;  i  H.  &  W.  24. 
proceedings  to  foreclose  must  not  have  "  On  principle,  it  would  seem  that, 
been  commenced  until  thirty  days  after  according  to  the  strict  construction,  it 
an  installment  became  due.  Holden  v,  would  be  proper,  or,  at  least,  consist- 
Gilbert,  7  Paige  (N.  Y.)  208.  ent,  to  construe  the  clause  in  favor  of 

2.  Buford  V,  Smith,  7  Mo.  489 ;  Miles  the  necessity  of  entry,  if  there  be  rea- 
V.  Skinner,  42  Mich.  181.  son  to  believe  that  such  entry  would, 

8.  Fowler  v.  Woodward,  26  Minn.  347.  in  some  way,  be  towards  the  advantage 

4.  Heath  v.  Hall,  60  111.  344.  of  the   mortgagor;    but  that,   in  the 

6.  Kiley   v,  Brewster,  44    111.   186;  absence  of  any  possible  advantage  to 

Vaughn  v,  Powell, 65  Miss.  401 ;  Clark  him  it  would  not  be  proper  or  reason- 

V.  Hawey,  16  Ont.  Rep.  161;  Ander-  able  so  to  construe  it,  merely  to  impose 

son  V.  Hanna,  19  Ont  Rep.  58;  Jones  a  troublesome  condition  on  his  creditor. 

V.  Hagler,  95  Ala.  529.  In  practice,  there  is   no  doubt  what- 

Even  where   a  trust  deed   declares  ever  that  the  more  liberal  view  is  the 
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4.  Bequest  by  Beneficiary  to  Sell. — The  trustee  in  a  deed  of  trust, 
having  no  personal  interest  in  the  payment  of  the  debt  secured, 
ought  not  to  exercise  the  power  of  sale  without  being  requested 
by  the  creditor  to  do  so ;  but  it  is  held  that  if  the  deed  does  not 
provide  for  such  request  as  a  condition  precedent,  the  trustee 
may  make  a  valid  sale  upon  his  own  motion.^  Where  the  exer- 
cise of  the  power  is  conditioned  upon  the  request  of  the  bene- 
ficiary, a  sale  by  the  trustee  without  such  request  having  been 
made  is  invalid,  except  possibly  as  to  innocent  purchasers  without 
notice  of  the  irregularity.^  Neither  can  the  trustee  make  a  valid 
sale  without  the  request  of  the  grantor,  if  that  is  made  one  of  the 
conditions  of  the  power.* 

A  mortgagee  who  becomes  the  purchaser  at  a  foreclosure  sale, 
and  who,  after  the  expiration  of  the  period  of  redemption,  goes 
into  possession  and  receives  the  rents,  thereby  ratifies  the  fore- 
closure,  and  cannot  have  it  set  aside   on   the  ground   that  he 

one  that  would  meet  most  favor  with  Crane,  97  Mass.  459,  were  cited  with 

conveyancers  and  mortgagees.*'     Hun-  approval. 

ter's  Sale  Under  Mortgages  (Ontario,  1.  Wood  v,  Augustine,  61  Mo.  46. 

1893)  53.  In   Krieger    v.  Bissell,  80  Ky.  330, 

In  Roarty  v.  Mitchell,  7  Gray  (Mass.)  where  the  holder  of  a  mortgage  to  se- 

243,  a  mortgage  provided  that  in  default  cure  certain  bondholders  brought  suit 

of  payment  the  mortgagee  might  enter  as  trustee  of  an  express  trust,  to  obtain 

and  take  possession  ol  the  premises  im-  a  sale  of  the  land,  without  joining  the 

mediately,  and  might  sell  and  dispose  beneficiaries,  and  the  land  was  sold  to 

of  the  same  on  giving  notice,  etc.     It  him  as  trustee,  the  deed  giving  him  by 

was  held  in  this  case  that  an  entry  or  order  of  the  court  full  power  to  dispose 

at  least  a  demand  were  conditions  prec-  of  the  land,  it  was  held  that  he  had  a 

edent  without  which  no  valid  sale  could  complete  legal  title,  and  could  sell  with- 

be  made  under  the  power.  out  the  request  or  permission   of  the 

In  Cranston  v.  Crane,  97  Mass.  459,  bondholders, 

the  court  had   under  consideration  a  Order  of  Oounty  Court. — In  Missouri ^ 

power  of  sale  mortgage  which  provided  where  a  sheriff's  deed,  executed  under 

that  upon  defatilt,  "  it  should  be  law-  a  power  of  sale  conferred  upon  him  In 

ful "  for  the  mortgagee  to  enter  upon  the  a    mortgage  in   favor  of   the  county, 

premises  and  make  a  sale,  etc.     It  was  failed  to  recite  that  a  certified  copy  of 

held  not  to  be  necessary  foe  the  mort-  the  order  of  the  county  court  directing 

gagee  to  make  the  entry  at  any  other  him  to  foreclose  had  been  delivered  to 

time,  or  in  any  other  manner  than  on  him,  or  that  the  sale  was  made  pursu- 

the  day  of  the  sale,  and  for  the  purpose  ant  to  such  order,  it  was  held  that  the 

of  the  sale;  also  that  the  entry  could  be  deed  was  not  admissible  as  evidence  of 

made  by  an  agent  of  the  mortgagee,  un-  title.    Carter  v.   Reeves,   75  Mo.  10^. 

der  a  parol  authority.  See  also  Neilson  v,  Sasse,  75  Mo.  386. 

In  Foster  v.  Boston,  133  Mass.  143,  2.  Magee   v,  Burch,   108  Mo.  336; 

where  a  trust  deed  given  by  a  land  im-  Walker  v,  Brungard,  13  Smed.  &  M. 

provement  company,  conveyed  a  large  (Miss.)  723. 

quantity  of  unimproved  city  property,  The  trustee,  in  a  deed  requiring  the 

and  provided   that  upon   default  the  beneficiary  to  request  a  sale  at  least  thir- 

trustee  should  enter  and  take  posses-  ty  days  before  the  day  of  sale,  proceeded 

sion,  and  so  manage  and  dispose  of  the  to  give  notice  of  the  sale  without  having 

property  as  to  carry  out  the  purposes  been   requested.      Eleven  days  before 

of  the  trust,  by  making  sales  from  time  the  day  nxed,  such  request  was  made, 

to  time,  it  was  held  that  an   entry  by  It  was  held  that  the  sale  should  be  set 

the  trustees  was  necessary  before  they  aside.     Equitable  Trust  Co.  v,  Fisher, 

could  exercise  the  power  of  sale.    The  106  111.  189. 

previous  cases  of  Roarty  v.  Mitchell,  7  8.  Walker  v,  Brungard,  13  Smed.  & 

Gray    (Mass.)    243,  and   Cranston   v.  M.  (Miss.)  733. 
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never  authorized  the  proceedings.^  Neither  can  the  mortgagor, 
in  an  action  for  a  deficiency,  deny  the  validity  of  the  sale,  after 
having  relied  upon  and  confirmed  it  in  court  in  a  former  action.* 

6.  Promise  of  Forbearance. — An  arrangement  between  the  creditor 
and  debtor  to  extend  the  time  of  payment  until  further  notice, 
even  though  made  without  valuable  consideration,  is  sufficient  to 
justify  a  court  of  equity  in  setting  aside  a  sale  made  in  violation 
of  the  promise.* 

6.  Effect  of  Tender  Before  Sale. — The  owner  of  the  equity  of 
redemption  has  the  right  to  prevent  a  sale  under  the  power,  by 
making  a  tender  of  the  amount  due  and  all  accrued  costs,  at  any 
time  before  the  sale  takes  place  ;  and  if  the  tender  is  refused  and 
the  sale  proceeded  with,  equity  will  interfere  by  injunction  or  by 
setting  aside  the  sale.*  The  ofler  must  be  not  merely  to  buy  the 
debt,  but  to  pay  it.*  The  actual  profler  of  the  money  is  dispensed 
with  if  the  debtor,  being  ready  and  willing  to  pay,  is  prevented 
from  actually  producing  it  by  the  creditor's  declaring  that  he  will 
not  receive  it.® 

A  trustee,  who  has  the  deed  and  note  in  his  own  hands  for 
collection  and  foreclosure,  is  the  proper  person  to  whom  to  make 
the  tender.'' 

If  the  debtor,  after  advertisement,  but  before  sale,  brings  a  bill 
to  redeem,  and  offers  to  pay  the  amount  found  due,  that  is  equiv- 
alent to  a  tender  before  sale,  and  renders  the  sale  invalid.® 

ZII.   DUEATIOK  OF  FOWEB ;  STATUTE  OF  LiMITATIOn. — The  Oper- 

ation  of  statutes  of  limitation  being  merely  to  bar  the  remedy  by 

1.  Blake  v.  McKusick,  8  Minn.  338.    Jenkins  v.  Jones,6Jur.N.  S.  391;  Whit- 
Sale  Withont  Beqnest — BatUcation. —    worth  v.  Rhodes,  20  L.  J.  N.  S.  Ch.  105. 

The  fact  that  the  trustee  made  a  sale  of  Interest  and  Taxes. — Where  a  trust 

the  estate  without  anj  previous  request  deed  provided  that  on  default  in  pay- 

from  the  creditor,  does  not  render  the  ment  of  interest  as  it  became  due,  or  In 

sale  voidable,  where  the   trustee  held  payment  of  taxes,  the  whole  debt  should 

the  secured  note  for  collection,  and  his  become  due  and  the  property  sold  to 

act  was  ratified  and  approved  by  the  satisty  it,  held,  that  the  trustee  should 

creditor,  before   the  day  of  the  sale,  not  sell  where,  before  the  time  of  sale, 

Cassady  v,  Wallace,  102  Mo.  575.  the  whole  amount  of  overdue  interest 

2.  Blake  z;.  McCusick,  10  Minn.  251.  and   taxes  was   tendered.     Philips  r. 
8.  Rounsavell  v.  Crofoot,  4  III.  App.  Bailey,  82   Mo.  639.    To  the  same  cf- 

671.  feet,  Flower  v.  El  wood,  66  III.  438. 

But  where  the  grantee  of  mortgaged  5.  Mag^usson  v.   Williams,   xxi 

premises  has  not  assumed  the  debt,   a  111.  450. 

mere  voluntary  assurance  by  the  holder  A  sale  by  the  mortgagee  will  not  be 

of  the  note  that  he  would  let  the  debt  set  aside,  though  he  himself  became  the 

run  so  long  as  the  grantee  should  keep  purchaser,  merely  because  a  junior  in- 

the  interest  paid  (which  the  latter  did  cumbrancer  had  offered  before  the  sale 

not  agree  to  do),  is  no  bar  to  a  sale  un-  to  buy  the  mortgage  note,  and  de- 

der  the  power  after  default.     Booth  v,  manded  an  assignment.     Chase  v.  Wil- 

Wiley,  102  111.  84.  Hams,  74  Mo.  429. 

4.  Burnett    v,   Denniston,  6  Johns.  6.  Rudolph  v.  Wagner,  36  Ala.  702; 

Ch.  (N.  Y.)  35;  Cameron  v,  Irwin,  5  McCalley  v.  Otey  (Ala.  1893),  12  So. 

Hill  (N.  Y.)  272;  Whelan  v,  Reilley,  Rep.  406. 

61  Mo.  565;  Philips  V.  Bailey,  82  Mo.  7.  Hayward  v.  Munger,  14  Iowa  516. 

639;  Hayward  v.  Munger,  14  Iowa  516;  8.  Way  v.   Mullett,    143    Mass.  49; 

Rhodes    v.  Buckland,   16  Beav.   212;  Clark  v.  Griffin,  148  Mass.  54a 
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action  upon  the  debt,  it  is  a  generally  established  rule,  that  a 
power  of  sale  may  be  exercised  for  the  purpose  of  applying  the 
proceeds  of  sale  to  the  payment  of  the  debt  secured,  even  though 
an  action  on  the  debt  would  be  barred  by  the  statute.^  The  con- 
trary, however,  is  held  in  one  or  two  states.* 

Where  the  power  is  by  its  own  terms  limited  to  a  specified  time, 
it  ceases  absolutely  if  not  executed  within  that  time.* 

A  statute  limiting  the  right  to  foreclose  by  advertisement  to  ten 
years  after  maturity,  the  act  to  take  effect  in  one  year  from  its 
passage,  gives  a  reasonable  time  as  to  mortgages  already  matured, 
and  foreclosures  not  completed  by  sale  within  the  year  come  un- 
der the  operation  of  the  statute.^  But  a  statutory  requirement 
that  every  action  to  foreclose  a  mortgage  shall  be  commenced 
within  a  specified  time,  has  no  application  to  a  foreclosure  by  sale 
under  a  power.* 

XTTT.  PUBIIG  OB  Pbivate  SALE. — It  IS  now  commonly  provided, 
either  by  statute  or  the  terms  of  the  power,  that  a  sale  under  it 
shall  be  at  public  vendue,  after  specified  notice.  But  in  the  ab- 
sence of  any  such  provision,  the  trustee  or  mortgagee  may,  in 
the  exercise  of  a  sound  discretion,  sell  either  at  public  or  private 
sale.® 

Where  a  discretion  as  to  the  method  of  sale  is  vested  in  the 
donee  of  the  power,  a  private  sale  made  fairly  and  in  good  faith 
is  valid,  without  previous  notice  or  advertisement  \*  but  if  the 
power,  by  its  terms,  provides  for  a  private  sale,  it  is  believed  that 

The  Massachusetts  Statute  of  1888,  from  the  date  hereof,"  it  was  held  that 

ch.  433,  now  regulates  the  right  of  sale  this   was  merely   directory,  and  not  a 

pending  a  bill  to  redeem.  limitation  upon  the  power.     Parsons  v. 

1.  Opie  V.  Castleman,  32  Fed.  Rep.  Rhodes,  22  Hun  (N.  Y.)  80. 

511;  Wood  V.  Augustine,  61    Mo.  46;  4.  It  is  not  sufficient  to  merely  com- 

Cape   Girardean  County  v,  Harbison,  mence   foreclosure   within  the  year. 

c8  Mo.  90;  Booker  v.  Armstrong,  93  Duncan  v.  Cobb,  32   Minn.   460;  Ar- 

Mo.  49;  Lewis  v.  Schwenn,  93  Mo.  26;  chambau  v.  Green,  21  Minn.  520. 

Gardner  v.  Terry,  99  Mo.  523 ;  Orr  v,  6.  Golcher  v,  Brisbin,  20  Minn.  453. 

Rode,  loi   Mo.  387;  Blackwell  v.  Bar-  6.  Mowry  v.  Sanborn,  68  N.  Y.  153; 

nett,  52  Tex-  331;  Goldfrank  v.  Young,  Martin  v,  Paxson,  66  Mo.  260. 

64  Tex.432;Fievelv.  Zuber,67Tex.  275.  7.  Brouard  v.  Dumaresque,  3  Moo. 

2.  First  Nat.  Bank  v,  Thomas  (Ky.  P.  C.  457;  Elliott  v.  Wood,  45  N.  Y. 
1887),  3  S.  W.  Rep.  12;  Emory  r.  71;  Lawrence  v.  Farmers*  L.  and  F. 
Keighan,  88  111.  482;  Schifferstein  v.  Co.,  13  N.  Y.  200;  Marston  v,  Britten- 
Allison,  123  111.  664;  Jones  V,  Lander,  ham,  76  III.  611. 

21  111.  App.  510.  A    mortgagee    with    power    to   sell 
Where   a  sale   under  a  power  was  either  by  public  auction  or  private  con- 
made  more  than  sixteen  years  after  the  tract,  and  a  proviso  that   all  arrange- 
debt  became  due,  so  that  the  debt  was  ments,  sales,  conveyances,  acts,  matters, 
barred  as  to  all  the  makers  of  the  note,  and  things  made  and  done  under  the 
except   the   mortgagor,  but   not   as   to  power,  should  be  as  valid  without,  as  if 
him,  owing  to  his   absence   from   the  madewith  the  consent  of  the  mortgagor, 
state,  it  was   held   that   the   sale  was  sold  the  property  at  private  sale,  and 
good.     Emory  v,  Keighan,  94  111.  543.  agreed  that  a  part  of  the  purchase- 
8.  Lockettt'.  Hill,  i  Woods(U.S.)552.  money  might  remain  on  a  mortgage  of 
Limitation  In  Power. — Where  a  pow-  the  property  sold.     It  was  held  that  the 
er  of  sale  given  to  trustees  contained  the  sale  was  valid,  as    against   purchaser 
clause,  '*  provided  always  that  the  same  and  mortgagor,  though  the  mortgagee 
shall  be  sold  within   eighteen  months  had  not  previously  attempted  to  sell  at 

899 


PlMt  of  Making  flato.  TRUST  DEEDS.  PlMt  of  lUUag  lito. 

a  sale  at  public  auction  would  not  be  justified,  as  the  latter  method 
might  not  be  so  advantageous  to  the  debtor  as  a  private  sale 
would  be.* 

XIV.  Plage  of  Making  Sale.— Whenever  the  trust  deed  or 
mortgage  contains  directions  as  to  the  particular  place  where  sale 
under  the  power  is  to  be  made,  these  constitute  a  limitation  of 
the  power,  and  must  be  strictly  complied  with  or  the  sale  will  be 
a  nullity.  In  some  of  the  states,  provision  is  now  made  by  stat- 
ute, directing  all  sales  to  be  made  at  some  designated  public  place, 
^nd  a  compliance  with  the  statute  in  this  respect  is  essential  to  a 
valid  sale.*  If  the  instrument  creating  the  power  does  not  specify 
the  place  of  sale,  and  there  is  no  statute  regulating  it,  it  is  not 
necessary  that  the  sale  be  ;nade  upon  the  premises ;  any  public 
place  in  the  county  is  proper  for  such  purpose.*  Where  no  place 
is  designated,  a  discretion  is  vested  in  the  trustee  to  make  it  at 
such  place  as  he  deems  most  beneficial  to  the  parties  interested  ^ 
and  it  has  been  held  that  where  the  trustee  is  vested  with  a  lai^e 
discretion  in  this  regard,  a  sale  made  by  him  outside  the  state  in 
which  the  property  is  situated,  is  not  for  that  reason  void,  in  the 
absence  of  anything  suggestive  of  fraud.* 

In  one  case,  a  trustee  s  sale  of  property  in  the  city  of  Washing- 
ton during  the  Civil  war,  which  was  then  occupied  by  the  United 
States  for  military  purposes,  so  that  the  public  could  not  enter 
upon  the  premises  for  purposes  of  examination,  was  set  aside.* 
A  very  common  provision  in  the  power  is  that  the  sale  shall  be 
made  at  the  county  courthouse,  or  at  some  particular  door  of 
the  courthouse.  Doubts  as  to  the  proper  place  have  sometimes 
arisen  in  cases  where  the  building  used  as  a  courthouse  at  the 
time  of  executing  the  instrument  has  been  destroyed  or  removed 
to  another  location  at  the  time  of  sale.  In  all  such  cases,  the 
true  intention  of  the  parties,  if  it  can  be  ascertained  from  the  in- 
strument, must  be  allowed  to  govern  ;  but,  unless  a  contrary  in- 
tention is  shown,  the  courts  are  inclined  to  hold  that  the  public 

public  auction.  Davey  v,  Durrant,  i  from  year  to  year  after  the  act  took 
De  G.  &  J.  535 ;  26  L.  J.  Ch.  830.  effect,  did  not  bring  the  mortgage  within 
Where  the  trustee  is  directed  to  sell  its  operation.  McConneaughey  v.  Bo- 
the  estate  "  at  public  auction, "  he  has  gardus,  106  111.  321. 
no  power  to  sell  except  in  that  manner,  Sale  Ont  of  County. — Under  art.  64 
even  though  the  interests  of  the  gran-  of  the  Maryland  Code,  a  power  can- 
tor would  be  promoted  by  selling  at  not  be  given  to  a  mortgagee  to  make 
private  sale.  Greehleaf  v.  Q^een,  i  sale  of  the  mortgaged  premises,  out- 
Pet.  (U.  S.)  138;  Griffin  v.  Marine  Co.,  side  of  the  county  where  they  are  sit- 
52  111.  130.  uated.     A  mortgage  with  such  a  clause 

1.  Jones  Mortg.  (4th  ed.)  1863.    And  contains  no  valid  power  of  sale,  and 
see  Daniel  v.  Adams,  Amb.  495.  foreclosure   must  be   had   in   equity. 

2.  Effect  of  Statnte  on  Prior  Mort-  Webb  v,  Haeffer,  53  Md.  187. 
gagee. — The  Illinois  Statute  requiring  8.  Hess  v.  Dean,  66  Tex.  663. 
sales  under  powers  to  be  made  in  the  4.  Hess  v.  Dean,  66  Tex.  663. 
county  where  the  land  is  situated,  was  6.  Ingle  v.  Jones,  43  Iowa  286;  Ingle 
not  intended  to  apply  to  instruments  ex-  v.  Culbertson,  43  Iowa  265. 

ecuted  before  its  enactment ;  and  where  6.  Green  v.  Alexander,  7  D.  C.  147. 
a  mortgage  was  executed  prior  to  that  See  also  U.  S.  v.  Grossmayer,  9  Wall, 
time,  extensions  of  the  time  of  payment     ( U.  S.)  72. 
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character  of  the  building,  and  not  a  particular  locality  or  spot 
of  ground,  was  what  the  parties  intended  to  designate.* 

XV.  Notice  of  Sale  Uhdeb  Poweb — 1.  When  Necessary. — In  the 
absence  of  statutory  regulation,  and  of  any  stipulation  in  the 
power,  requiring  notice  of  sale  to  be  given,  the  power  may  be  ex- 
ercised and  a  valid  sale  made  without  the  giving  of  any  notice 
whatever.  But  the  courts  justly  regard  such  a  proceeding  with 
suspicion,  and  will  not  sustain  a  sale  without  notice,  if  there  is 

1.  FresQinptlon.  —  V^here    the    testi-  Certain   trust    deeds  provided  that 

mony  was  that  the  sale  was  made  at  the  sales  under  the  powers  should  be  made 

courthouse  **  under  the  deed  of  trust,"  **  at  the  courthouse  door  in  the  citj  of 

the  jury  were  warranted,  in  the  absence  Carthage/'  At  the  time  of  the  sale,  the 

of  anything  tending  to  disprove  it,  in  circuit  court  was  held  in  the  second 

presuming  that  the  sale  was   made  in  story  of  the   building  known   as  the 

conformity  to  the  requirements  of  the  courthouse,  the  first  story  being  occu- 

deed.  German  Bank  v,  Stumpf,  73  Mo.  pied  as  a  store  room,  fronting  on  the 

311;  6  Mo.  App.  17.  street.    The  door  of  the  court  room 

Removal  of  ConrtbouBe.  —  Where  the  was  at  about  the  center  of  the  second 

sale  is  required  to  be  made   **  at   the  story,  and  was   reached   by  an   open 

courthouse,"  and  before  the  day  of  the  outside  stairway   running  from  the 

sale  the  courthouse  is  removed  to  a  dif-  street  to  a  landing  or  platform  in  front 

ferent  part  of  the  city,  the  sale  must  be  of  t  h  e   door,  over  which   had   been 

made  at  the  new  location.      Napton  v,  erected  a  watershed  with  an  opening 

Hurt,  70  Mo.  497.  at  the  head  of  the  stairway.    The  sales 

So  where  the  courthouse  had  been  were  made  at  the  opening  of  this  water- 
taken  down  to  the  first  story  and  was  shed,  the  trustee  standing  on  the  plat- 
being  reconstructed,  the  sale  was  prop-  form,  and  the  bidders  standing  around 
erly  made  at  another  building  tempo-  him  in  the  shed  and  on  the  steps.  It 
rarily  used  for  courthouse  purposes,  was  held  that  it  could  not  be  said  that 
Hambright  v.  Brockman,  59  Mo.  53.  the  sales  were  not  made  at  the  places 

A  trust  deed  provided  for  a  sale  "  at  specified  in  the  trust  deeds.  Maloney 
the  courthouse  door;"  but  at  the  time  v.  Webb,  112  Mo.  575. 
of  the  sale  the  courthouse  had  been  torn  Building  Used  as  Courthouse.  —  The 
down,  and  a  new  one  on  the  same  site  place  of  sale  as  described  in  the  notice 
was  almost  completed,  but  not  occupied  was,  "at  the  front  door  of  the  court- 
for  court  purposes.  It  was  held  that  a  house  in  the  city  of  Minneapolis,  cor- 
sale  at  the  door  of  the  new  building  was  ner  of  2d  Ave.  S.  and  3d  St."  The 
valid,  having  been  well  attended,  and  no  county  courthouse  had  been  partly  de- 
one  being  misled  as  to  the  place  of  sale,  stroyed  by  fire,  and  the  county  com* 
although  the  county  court  was  then  missioners  had  rented  a  building  at 
held  temporarily  at  the  office  of  the  the  corner  of  Second  avenue,  South 
county  clerk,  in  a  difierent  locality,  and  Third  streets,  for  the  meetings  of 
Davis  V.  Hess,  103  Mo.  31.  the  courts,  and  for  some  of  the  county 

And   in  a  recent  case  in  the   same  ofiicers,  and  it  was  so  used  for  some 

state,  where  the  deed  provided  for  a  weeks   before  the  date  of  the  notice, 

sale   ^  at  the  east    courthouse    door,"  and  till  after  the  sale.     It  was  held  a 

and  at  the  date  of  the  deed  there  was  a  proper  designation  of  the  place  of  sale, 

courthouse  with  an  east  door ;  but  at  the  and  that  the  sale  was  properly  made  at 

time  of  the  sale  it  had  been  partially  the  front  door  of  the  building  at  the 

destroyed  by  fire,  and  court  was  being  corner  of  the  streets  named,  though  the 

held  temporarily  in  a  building  situated  door  leading  to  the  court  rooms  which 

in  another  part  of  the  town,  it  was  held  were  in  the  second   story,  was  at  the 

that  a  sale  at  the  front  door  of  the  lat-  rear  of  the  building  on  Third  street, 

ter  building  was  made  at  the  wrong  eighty  feet  from    the  front.     Johnson 

place  and    invalid.     Stewart  v.  Brown  v.  Cocks,  37  M  inn.  530. 

(Mo.  1891),  16  S.  W.  Rep.  389.     As  to  Under  a  trust  deed  calling  for  a  sale 

the  proper  place  of  sale  under  such  cir-  "at    the  courthouse   door,"  a  sale  at 

cumstances,  see  the  separate  opinions  the  door  of  a  building  commonly  used 

of  the  judges  in  Stewart  v.  Brown,  112  as  a  courthouse,  was  held  to  be  a  suf- 

Mo.  171.  ficient  compliance  with  the  deed,  it 
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the  least  evidence  of  unfairness.*  And  where  no  length  of  time  is 
specified  for  the  notice  required,  it  must  be  one  which,  under  all 
the  circumstances,  is  reasonable.* 

2.  Form  and  Sufficiency. — It  is  considered  that  the  principal  ob- 
ject of  publishing  notice  of  sale  is  not  so  much  to  notify  the 
grantor  or  mortgagor,  as  it  is  to  inform  the  public  generally,  so 
that  bidders  may  be  present  at  the  sale  and  a  fair  price  obtained.' 
Accordingly,  the  notice  should  contain  such  facts  as  are  reason- 
ably sufficient  to  apprise  the  public  of  the  description  of  the 
property  to  be  sold,  and  the  time,  place,  and  terms  of  sale.* 

The  object  being  to  attract  bidders,  any  untrue  statement  in  the 
notice  as  to  the  condition  of  the  title,  or  the  existence  of  adverse 
claims,  by  which  bidding  would  naturally  be  discouraged,  will 
warrant  setting  aside  the  sale.*  Generally,  if  the  notice  contains 
erroneous  statements  of  matters  not  required  to  be  stated,  and 
which  are  calculated  to  mislead  and  deter  bidders,  the  result  will 
be  to  render  the  sale  voidable,  unless  the  false  statement  was 
caused  by  an  honest  mistake,  and  has  been  corrected  by  a  timely 
publication  before  the  sale.® 

The  notice  should  contain  recitals  showing  that  there  has  been 
a  default,  by  virtue  of  which  the  power  of  sale  has  become  opera- 
tive ;  though  it  does  not  seem  to  have  been  held  that  such  an 
omission  would  necessarily  vitiate  the  sale.''  It  should  also  show 
on  its  face  that  the  purpose  is  to  foreclose  and  sell,  by  virtue  of 
the  power  ;*  but  it  need  not  expressly  state  that  the  mortgage  is 
to  be  foreclosed,  if  it  announces  a  sale  in  accordance  with  statu- 

• 

appearing  that  the  county  had  no  regu-  Mo.  260 ;  Mowrj  v,  Sanborn,  68  N.  Y. 

lar  public  court  building,  and  that  the  153. 

building  in   question   was   commonlj  2.  Massej  v.Sladen,  L.R.,4Exch.  13. 

called  "  the  courthouse."     Moore  v.  Is-  3.  De  Jarnett  v.  De  Giverville,  56 

bel,  40  Iowa  383.  Mo.  440. 

A  provision  for  a  sale  **  at  the  north  4.  Powers  v,  Kruckhoff,  41  Mo.  425 ; 

door  of  the  courthouse  in  said  city  of  Stephenson  r.  January,  49  Mo.  465. 

Chicago,"  does  not  restrict  the  sale  to  6.  Equitable  Trust  Co.  v,  Fisher,  106 

the  then  existing  site  of  the   court-  111.  189. 

house ;  and  in  case  of  its  destruction  Cnmiilatlve  SecurltlM. — A  mortgagor 

by  fire,  the  sale  may  be  made  at  the  subsequently  gave  a  deed  of  trust  cot- 

north  door  of  a   building  used  as  a  ering  the  same  property,  to  secure  the 

courthouse  in  another  part  of  the  city,  same  debt.     A  sale  having  been  made 

Alden  v.  Goldie,  82  111.  350.    See  Wal-  under  the  deed,  it  was   held   that  the 

ler  T'.  Arnold,  71  111.  350,  where  it  was  record  of  the  two  instruments  afforded 

held  that  a  sale  might  be  made  at  the  notice  to  the  world  that  both  securities 

ruins  of  the  old  courthouse.  were  for  the  same  debt,  and  that  the 

Sale  at  Wrong  Door. — Though  a  trust  trustee  was  not  bound  to  give  notice  of 

deed  provides  for  a  sale  at  the  east  door  that  fact  in  his  advertisement  of  sale, 

of  the  courthouse,  yet  a  sale  at  the  south  Weld  v.  Rees,  48  111.  42S. 

door  is  not  void,  in  the  absence  of  evi-  6.  H  u  b  be  1 1  x\  Sibley,  5  Lans.  (N. 

dence  that  the  irregularity  resulted  in  Y.)  51. 

any  injury  to  the  debtor.     Hickey  v.  7.  Bush  v,  Sherman,  80  III.  160- 

Behrens,  75  Tex.  488.  That  such    an  omission   is   not  a 

1.  Miller  v.  Cook,  L.  R.,  10  Eq.  647 ;  material    defect,   see   Model   Lodging 

/?tf  GilchHsh,  II    Ont.   Rep.   537;   Re  House  Assoc,  v.  Boston,  114  Mass.  133; 

British   Canadian   Loan,  etc.,*  Co.,   16  King  v.  Bronson,  122  Mass.  122. 

Ont.  Rep.  15;   Martin   v,  Paxson,  66  8.  Judd  t'.  O'Brien,  21  N.  Y.  186. 
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toiy  requirements  ;*  nor  is  it  necessary  to  state  in  the  notice  that 
the  subscriber  has  lawful  right  or  authority  to  exercise  the  power; 
the  right,  if  it  exists,  is  independent  of  any  such  recital.* 

A  failure  to  state  in  the  notice  that  the  sale  will  be  made  at 
public  vendue,  does  not  vitiate  it,  if  it  can  be  fairly  understood 
from  all  its  terms  to  refer  to  a  public  sale.*  And  even  though  the 
notice  does  not  expressly  state  that  the  property  will  be  sold,  the 
omission  may  be  cured  by  recitals  in  the  notice-  clearly  showing 
that  a  sale  at  public  auction  is  intended.^ 

Where  the  power  itself  specifies  what  notice  shall  be  given,  a 
fair  compliance  with  its  terms  is  all  that  is  necessary,  unless  the 
matter  is  further  regulated  by  statute.* 

3.  PresiunptioiL  of  Validity. — It  will  be  presumed,  not  only  as 
against  the  mortgagor,  but  also  as  against  all  persons  claiming 
under  him,  that  a  sale  under  a  mortgage  or  trust  deed  was  adver- 
tised as  required  by  the  terms  of  the  power  ;•  and  the  burden  of 
proof  rests  upon  the  party  attacking  the  sale,  to  rebut  this  pre- 
sumption.'' 

A  party  who  attacks  a  sale  under  a  trust  deed,  on  the  ground 
that  it  is  fraudulent  as  against  creditors,  will  not  be  permitted  to 
take  advantage  of  defects  in  the  notice  of  sale,  which  are  not 
pleaded.* 

4.  Several  Notices  in  One. — It  has  been  held  that  where  several 
trust  deeds,  each  covering  a  different  tract  of  land,  are  given  to 
secure  separate  notes,  the  parties  being  the  same  in  all,  the  trus- 
tee may  in  one  advertisement  give  notice  that  he  will  sell  under 
each  deed  the  tract  covered  by  it.*  But  the  better  practice  in 
such  cases  would  be  to  give  a  separate  notice  under  each  power. 

6.  Who  Entitled  to  Notice — a.  The  Mortgagor. — ^The  general 

1.  Leet  V.  McMaster,  51  Barb.  (N.        8.  So  held,  where  the  notice  merelj 
Y.)  236.  stated  that  the  trustee  would  "sell  the 

Svllloleiit  Notice  of  Sale. — The  follow-  estate    for    cash''   at  the  courthouse 

ing  notice  was  held  to  sufficiently  indi-  door.  Powers  v,  Kruckhoff,4i  Mo.  425. 

cate  a  mortgage  sale  under  a  power :  4.  Nau  v.  Brunette,  79  Wis.  664.     In 

*'  Mortgage  sale.    By  virtue  and  in  pur-  this  case   the   notice   recited  that  bj 

suance  of  a  mortgage  made  and  deliv-  virtue  of   the   power,  etc.,  *' the  said 

ered,"  etc., "  dated  December  8th,  1847,  mortgaged  premises  at  public  auction, 

the  undersigned  will  sell,"  etc.     White  for  cash,  to  the  highest  bidder."     The 

V.  McClellan,  62  Md.  347.  omission  of  the  words  "will  be  sold," 

Tlie    WiBConBln    Statute,    regulating  was  held  not  fatal, 

foreclosures  by  sale,  requires  the  notice  6.  Johns  i;.  Sergeant,  45  Miss.  332; 

to  state,  among  other  things,  the  amount  Bush  v.  Sherman,  80  111.  160.  A  notice 

claimed  to  be  due,  a  description  of  the  that,  unless  payment  be  made,  the  mort- 

mortgaged  property,  and  "  the  time  and  gagee  will  institute  legal  proceedings 

place  of  sale."     It  is  held  that  where  to«gain  possession,  is  not  sufficient  to 

the  notice  states  that  a  sale  will  be  made  support   a   sale.     Bartlett  v.  Jull,  28 

at  a  time  and  place  specified,  it  is  suffi-  Grant's  Ch.  (Ont.)  140. 

cient,  though  not  expressly  stating  that  6.  Dryden  v.  Stephens,  19  W.  Va.  i; 

the  mortgage  '*  will  be  foreclosed  by  a  Burke  v.  Adair,  23  W.  Va.  139. 

sale  of  the  mortgaged  premises."  Max-  7.  Tartt  v.   Clayton,   109    111.   579; 

well  V,  Newton,  65  Wis.  261.  Burke  v.  Adair,  23  W.  Va.  139. 

2.  Budenbecker  v.  Prescott,  3  Hun  8.  Sawyer  i>.  Bradshaw,  125  III.  440. 
(N.  Y.)  419.  9.  Tyler   v.  Massachusetts  Mut.   L. 
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rule  is  that  notice  to  the  mortgtigor  or  grantor  in  a  trust  deed,  of 
intention  to  foreclose  under  the  power  of  sale,  or  of  time  and 
place  of  sale,  is  not  necessary,  unless  stipulated  for  in  the  instru- 
ment itself,  or  directed  by  statute  to  be  given.*  Neither  is  it  neces- 
sary to  notify  the  mortgagor  of  the  intention  to  exercise  an  op- 
tion to  declare  the  whole  debt  due  upon  default  in  payment  of 
an  installment,  or  of  interest.*  The  party  exercising  the  power 
must,  however,  give  personal  notice  whenever  his  previous  con- 
duct or  statements  have  been  such  as  to  warrant  the  debtor,  or 
party  claiming  under  him,  in  believing  that  no  sale  would  be 
made  until  he  had  received  such  notice.  Though  an  assurance 
of  this  kind  may  not  have  the  support  of  a  valuable  consideration, 
a  sale  in  violation  of  it  would  be  strong  evidence  of  bad  faith.* 

A  statutory  requirement  of  service  of  notice  upon  the  mort- 
gagor or  his  **  personal  representative,"  is  satisfied  as  to  the  inter- 
est of  a  deceased  mortgagor's  heir,  by  serving  a  notice  upon  such 

Ins.  Co.,  io8  111.  58.      See  also  Mason  mortgagee  notice  of  default  under  the 

V.  Goodnow,  41  Minn.  9.  trust  deed,  before  taking  anj  steps  to 

1.  Hoodless  V,  Reid,  112  111.  105;  execute  the  power  of  sale,  and  after- 
Bridgers  v,  M  o  r  ris,  90  N.  Car.  32 ;  wards  he  sold  the  property  without  no- 
Manning  t*.  Elliott,  92  N.  Car.  48;  Car-  tifying  the  mortgagee,  who  remained  in 
ver  V,  Brady,  104  N.  Car.  219,  over-  ignorance  of  the  sale,  it  was  held  that 
ruling  Capehart  v.  Biggs,  77  N.  Car.  the  sale  was  unfair,  and  that  the  roort- 
261;  Princeton,  etc.,  Co.  v,  Munson,6o  gagee  could  redeem  as  against  a  pur- 
III.  371;  Equitable  Trust  Co.  v.  Fisher,  chaser  with  knowledge  of  the  facts. 
106  111.  189;  Irish  V,  Antioch  College,  Cassady  v.  Wallace,  102  Mo.  575. 
126  111.  474;  Ritchie  v.  Judd,  137  AeUon  for  Damaires. — A  mortgagor 
111.  453.  may  recover  damages  for  such  costs  as 

3.  Hoodless  v,  Reid,  112  111.  105.  he  has  been  put  to,  by  reason  of  failure 

8.  PromlBe  to  Give  Notice. — If  the  to  give  notice  of  a  sale  when  notice  is 

creditor  has  promised  the  debtor,  after  required.  Cockbum  v.  Edwards,  18  Ch. 

default,  that  he  need  not  pay  until  pay-  Div.  449. 

ment  is  demanded,  and  that  personal  A  voluntary  promise  made  by  the 

notice  will  be  given  him,  a  sale  by  the  holder  of  a  mortgage,  to  the  mortgag- 

trustee   without  making  any   demand,  or'6   vendee,   that    he   would    not  sell 

and  without  any  other  notice  than  an  under  the  power  without  giving  him 

advertisement  published  in  an  obscure  personal  notice,  and  a  subsequent  as* 

newspaper  which  the  debtor  did   not  signment  of  the  mortgage  to  one  who 

see,  should  be  set  aside  as  in  fraud  of  falsely   represented    that    said   vendee 

his    rights.      Clevinger   v.    Ross,    109  desired   it,   and   who    advertised  the 

111.  349.  mortgage  sale  in  an  obscure  paper,  and 

Where   the   mortgagee   may  have  sold  the  property  during  the  vendee's 

thrown   persons    claiming   under   the  absence,  are  not  sufficient  grounds  to 

mortgagor,  off  their  guard  by  applying  support  an  actipn  at  law  against  the  as- 

for  relief  in  chancery,  he  should  notify  signee  and  purchaser  at  his  sale,  though 

the  mortgagor,  or  his  assigns,  of  his  in-  the  vendee  had  been  forced  to  pay  such 

tentions,  before  proceeding  to  sell  under  purchaser  an  exorbitant  sum  to  obtain 

his  power.     But  if  a   specific  demand  a  clear  title.      Randall  v,  Hazelton,  12 

for  payment  is  duly  made  upon   the  Allen  (Mass.)  412.      See  also  Wicks  v. 

mortgagor  or  second  mortgagee,  such  Caruthers,  13  Lea  (Tenn.)  353. 

persons  cannot  claim  that  they  were  Persons   Under  Dlsabilitiea. — Notice 

lulled  into  security  by  the  pendency  of  may  be   served   on   the   persons  indi- 

the  bill.     Tartt  v,  Clayton,  109  III.  579.  cated  in  the  power,  although  such  per- 

Where  the  trustee  had  promised  the  sons  are  under  disabilities,  as  upon  an 

holder  of  a  subsequent  mortgage,  who  infant.     Bartlett  v.  JuU,  28  Grant's  Ch. 

accepted  such  mortgage  on  the  strength  (Ont.)  140;  Tracy  v,  Lawrence,  2  Dend. 

of  that  promise,  that  he  would  give  the  403,  or  a    lunatic,   Mellerst  v.   Keen, 
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heir  where  there  is  no  executor  or  administrator*  But  a  general 
agent  of  a  mortgagor  cannot  be  considered  as  his  personal  repre- 
sentative, within  the  meaning  of  the  statute.* 

Where  a  mortgagor  has  given  a  mortgage  with  a  power  of  sale, 
to  be  exercised  after  notice  to  himself,  he  cannot,  by  an  arrange- 
ment with  the  mortgagee,  after  conveying  his  equity  of  redemp- 
tion, waive  his  right  to  notice,  so  as  to  enable  the  mortgagee  to 
exercise  the  power  without  notice.* 

b.  Subsequent  Incumbrancers  and  Purchasers. — Parties 

to  whom  the  mortgagor  has  subsequently  mortgaged  or  conveyed 
his  equity  of  redemption  are  not  in  privity  with  the  first  nfiort- 
gagee,  and  are  not  ordinarily  entitled  to  personal  notice  of  his  in- 
tention to  exercise  the  power  of  sale ;  *  but  if  such  parties  have, 
by  law,  a  right  to  receive  notice,  the  insufficiency  of  service  thereof 
upon  any  of  them,  affects  the  validity  of  the  sale  only  as  to  those 
not  properly  served  and  others  claiming  under  them.* 

A  subsequent  mortgagee  entitled  to  notice  may  maintain  an 
action  for  damages  against  the  mortgagee  selling  without  notice.® 

c.  Person  in  Possession. — In  Minnesota^  the  statute  requires 
a  copy  of  the  notice  of  sale  to  be  served  on  the  **  person  in  pos- 
session "  of  the  mortgaged  premises,  at  least  four  weeks  before  the 
day  of  sale,  in  the  same  manner  as  sumhionses  are  served  in  civil 
actions,'''  and  it  is  held  that  a  failure  to  comply  with  this  statute, 
where  the  premises  are  occupied,  renders  the  foreclosure  null  and 
void  as  to  all  parties ;  ®  also,  that  the  subsequent  waiver,  by  the 
person  in  possession  at  the  time  notice  should  have  been  served, 
of  the  failure  to  serve  it  upon  him,  cannot  validate  the  sale  as 
against  other  parties  interested.*  It  is  not  necessary  that  the 
notice  should  be  served  on  the  mortgagor's  wife,  where  both  are 
in  occupation  of  the  premises  as  a  homestead.*® 

27  Beav.  236;  Robertson  v.  Lockie,  15  was  held  to  be  entitled  to  notice  as  an 

Sim.  285.  assign,  notwithstanding   the   fact  that 

1.  Bond  V,  Finn,  51  Hun  (N.  Y.)  507.  the  mortgagor  was  still  living,  and  was 
But  executors  and  administrators  are  served  with  notice.  Hoole  v.  Smith, 
intended  by  the  term  *•  personal  repre-  17  Ch.  Div.  435.  And  in  Bartlett  v, 
sentatives."  Anderson  v,-  Austin,  34  lull,  28  Grant^s  Ch.  (Ont.)  140,  it  was 
Barb.  (N.  Y.)  319.  held   that  where   the   notice   was  re- 

2.  Jones  v.  Tainter,  15  Minn.  512;  quired  to  be  given  to  the  mortgagee, 
Atkinson  v,  Duffy,  16  Minn.  45.  his  heirs,  executors,  or  administrators, 

8.  Forster  v,  Hoggart,  15  Q^  B.  155 ;  notice  must  be  given  to  the  mortgagor, 

15  Ad.  &  El.  155;  69  E.  C.  L.  154.  if  alive,  if  not,  then  to  his  heirs  and 

4.  Robbins  v.  Arnold,  11   111.  App.  personal  representatives. 

434;  Bennett  v,  Healey,  6  Minn.  240.  6.  Yonker  v,  Treadwell   (Supreme 

Where  a  trust  deed  contains  a  waiver  Ct.),  4  N.  Y.  Supp.  674. 

of  personal   notice  to  the  grantor,  a  6.  Hoole  v.  Smith,  17  Ch.  Div.  434. 

failure  to  give  notice  to  third  parties  7.  In  Minnesota  1878,  ch.  81,  p.  5,  the 

to  whom  the  land  had  been  transferred  statute  has  reference  merely  to  the  mode 

prior  to  the  sale,  is  no  ground  for  set-  of  service,  and  not  to  the  persons  by 

ting  it  aside.     Cleaver  v.  Green,   107  whom  it  may  be  made.     The   mort- 

111.  67.  gagee  himself  may  serve   the   notice. 

But  where  a  mortgage  contained  a  Kirkpatrick  v,  Lewis,  46  Minn.  164. 

power  to  sell  upon  notice  to  a  "  mort-  8.  Casey  v.  M'Intyre,  45  Minn.  526. 

gagor,    his    executors,    administrators  9.  Casey  v.  M'Intyre,  45  Minn.  526. 

or  assigns,"  the  subsequent  mortgagee  10.  Coles  v.  Yorks,  28  Minn.  464. 
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6.  Signing  the  Notice. — It  is  usual  and  proper,  but  not  indispen- 
sable, unless  made  so  by  statute,  for  the  mortgagee  or  trustee  to 
personally  sign  the  notice  of  sale  under  the  power.*  While  a  sig- 
nature may  not  be  necessary,  yet,  if  the  notice  is  signed  improp- 
erly or  without  authority,  it  may  be  void,  as  where  the  notice  is 
made  in  the  name  of  a  deceased  mortgagee  and  purports  to  be 
by  his  authority.  In  such  case,  the  defect  cannot  be  cured  by 
proof  that,  in  fact,  the  notice  was  given  by  authority,  and  for  the 
benefit  of  another  person.* 

The  mere  act  of  signing  is  not  a  matter  involving  the  exercise 
of  judgment,  and. may  be  done  by  an  agent  or  attorney  of  the 
mortgagee  or  trustee.* 

7.  Description  of  Parties. — In  some  of  the  states,  the  notice  is  re- 
quired to  give  the  names  of  the  original  parties,  the  present  holders 
of  the  security,  etc.  Trifling  defects,  such  as  the  omission  of  a 
middle  initial  of  a  party's  name,  are  not  permitted  to  vitiate  an 
otherwise  sufficient  notice,*  nor  are  slight  errors  in  spelling  the 
name  of  the  mortgagee  ;*  but  it  is  otherwise,  if  a  wrong  name  be 
given  as  that  of  the  mortgagor.® 

Where  the  name  of  "  the  last  assignee  '*  is  required  to  be  given, 
this  means  an  actual  holder  of  the  security  ;  and  it  is  not  neces- 
sary to  give  the  name  of  one  to  whom  the  mortgage  had  been 
transferred,  as  collateral  security  for  a  debt  which  was  fully  paid 
before  publication  of  the  notice.'' 

If  not  controlled  by  statute,  an  assignee  may  foreclose  by  giv- 
ing a  notice  which  mentions  neither  the  record  of  the  assignment 
nor  the  name  of  the  assignee.® 

It  has  been  held  that  an  omission  to  give  the  names  of  either 
mortgagor  or  mortgagee,  is  cured  by  a  correct  reference  to  the 
book  and  page  of  the  record,  because  anyone  desiring  to  learn 
the  names  can  do  so  by  inspecting  the  record.* 

1.  Slgnatnros  Not  NecoBBary.  —  Fitz-  The  signing  of  a  notice  of  sale  under 
patrick  v.  Fitzpatrick,  6  R.  I.  64.  a  mortgage  given  to  I.  C,  agent  for  A. 

2.  Bausman  v.  Keller,  38  Minn.  197 ;  B.,  as  **  I.  C,  agent  for  A.  B.,  A.  B. 
Welsh  V.  Covley,  44  Minn.  446.  See  mortgagee  in  fact,"  is  a  sufficient  sign- 
also  W^hite  V.  Secor,  58  Iowa  533.  ing  by   t  h  e   mortgagee.     Menard  v. 

In  Bausman  v,  Kelley,  38  Minn.  197,  Crowe,  20  Minn.  448. 

the  court  said  :  "  It  is  an  essential  qual-  4.  White  i;.  McClellan,  62  Md.  347. 

ity  of  a  notice  that  it  appear  to  be  given  6.  Bacon  v.  Northwestern   Mut  L. 

by  competent  authority  (ciVi»^  Niles  V.  Ins.  Co.,   131   U.  S.  258;  Reading  v, 

Ransford,  i  Mich.  338 ;  51  Am.  Dec.  95;  Waterman,  46  Mich.  107. 

Roche  V,  Farnsworth,  106  Mass.  509),  6.  Barrett  v.  Clary,  38  Mich.  233. 

and  a  notice  which  upon  its  face  is  de-  Name  of  Mortgagor. — A  wife's  mort- 

clared  to  be  the  act  of  a  designated  per-  gage  on  her  own  land  is  not  invalidated 

son,  and  which,  as  such,  would  be  void,  by  her  husband's  joining  in  its  execn- 

cannot  be  made  effectual  by  proof  that  tion;  nor  is  notice  of  a  foreclosure  sale 

it  was  really  the  act  of  another  and  un-  rendered  void  by  the  fact  that  she  is 

disclosed  person,  not  even  standing  in  described  therein  merely  as  his  wife, 

a  relation  or  privity  with  the  person  in  Yale  v.  Stevenson,  58  Mich.  537. 

whose  name  the  notice  was  given.     A  T.  White  v,  McClellan,  63  Md.  347. 

notice   bv  a  mere   stranger  can  effect  8.  Woonsocket  Sav.  Inst.  v.  Ameri- 

nothing.**  can  Worsted  Co.,  ij  R.  I.  255. 

8.  Munson  v.  Ensor,  94  Mo.  504.  9.  Colgan  v,  McNamara,  16  R.  1.554- 
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In  one  case,  a  notice  which  named  the  mortgagor,  but  not  the 
mortgagee,  and  was  not  signed  by  the  latter,  and  contained  no 
reference  to  the  record,  was  sustained.^ 

It  is  not  necessary  that  the  notice  should  state  the  names  of 
subsequent  mortgagees  or  purchasers  of  the  equity  of  redemption.* 

8.  I)eioriptioii  of  Mortgage. — Statutory  provisions  in  respect  to 
the  description  of  the  mortgage  must  be  strictly  followed  in  the 
notice ;  thus,  where  the  statute  required  the  notice  to  state  "  the 
date  of  the  mortgage,  and  when  recorded,"  a  notice  which  omitted 
to  give  the  date  of  recording  was  pronounced  fatally  defective, 
notwithstanding  it  gave  the  place,  book',  and  page  of  the  record, 
by  reference  to  which  the  exact  date  could  be  ascertained.*  On 
the  other  hand,  if  the  date  and  place  of  recording  are  correctly 
given  in  the  notice,  it  is  not  bad  because  of  an  error  in  stating 
the  number  of  the  record  book.* 

Other  courts  have  held  that  a  mistake  in  giving  the  date  of  the 
execution  of  the  mortgage,  was  cured  by  a  correct  description  of 
the  date  of  recording  and  the  book  and  page  of  the  record.* 

9.  Description  of  the  Property. — In  respect  to  the  description  of 
the  premises  intended  to  be  sold,  it  is  generally  held  that  the  no- 
tice of  sale  is  sufficient  if  it  follows  the  description  contained  in 
the  mortgage  or  trust  deed.® 

The  office  of  a  description  in  the  notice  is  merely  to  furnish  in- 
formation to  the  public  by  means  of  which,  the  location,  and  char- 
acter of  the  property  to  be  sold  can  be  ascertained  with  reasonable 
certainty,  and  if  the  description  is  sufficiently  accurate  for  such 
purpose,  it  is  good,  even  though  it  contains  some  inaccuracies  and 
is  not  as  full  and  complete  as  a  careful  conveyancer  would  have 
drawn  it  in  a  deed.^ 

The  notice  should  contain  some  reference  to  the  general  char- 
But  where,  in  addition  to  the  omis-  6.  Reading  v.  Waterman,  46  Mich, 
sion  of  the  names,  the  notice  gave  the  107;  Bacon  v.  Northwestern  Mut.  L. 
wrong  page  of  the  record,  it  was  held  Ins.  Co.,  131  U.  S.  258. 
insufficient.  Hoffman  v.  Anthony,  6  6.  Wilson  v.  Page,  76  Me.  279;  Rob- 
R.  I.  282.  inson  v.  Amateur  Assoc,   14   S.  Car. 

1.  Fitzpatrick  v,  Fitzpatrick,  6  R.  148;  Loveland  t;.  Clark,  11  Colo.  265; 
I.  64.  Miller  v,  Lanham,  35  Neb.  886. 

2.  Learned  v,  Foster,  117  Mass.  365;  A  notice  of  sale  describing  the  prem- 
Dyer  v.  ShurtlefF,  112  Mass.  165,  crit-  ises  bj  metes  and  bounds,  as  described 
icising  Roche  v,  Farnsworth,  106  in  the  mortgage,  and  referring  by  book 
Mass.  509.  And  see  Fitzpatrick  v.  and  page  to  the  registry  of  deeds,  and 
Fitzpatrick,  6  R.  I.  64;  Bridenbecker  to  a  plan  recorded  in  the  office  of  the 
V.  Prescott,  3  Hun  (N.  Y.)  419.  superintendent  of   public  lands,    con- 

8.  Martin  v,  Baldwin,  30  Minn.  537.  tains  a  sufficient  description.    Stickney 

Compare  Morgan  v.  Joy  (Mo.  1894),  26  v.  Evans,  127  Mass.  202. 

S.  W.  Rep.  670.  7.  Loveland  v,  Clark,  11  Colo.  265. 

4.  Judd  V,  O'Brien,  21  N.  Y.  186.  Undivided  IntereBt. —  In  Johnson  v. 

But  where  the  notice   omitted  not  Cocks,  37  Minn.  530,  where  a  notice  of 

only  the  names  of  the  parties,  but  also  a  sale  described  the  property  as,  *'  The 

the  date  of  execution,  and  gave  the  undivided  half  of  lots  two  and  three  in 

wronj?  page  of  the  record,  it  was  held  block  two,  lot  eight  in  block  four,"  etc., 

insufficient.     Hoffman  v,  Anthony,  6  it  was  held  that  the  words  "undivided 

R.  L  282.  half"   applied   only   to  lots    two   and 
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acter  of  the  property,  as,  for  instance,  whether  it  is  a  farm  or  a 
town  lot,*  but  if  the  notice  describes  the  land  otherwise  with  rea- 
sonable certainty,  it  is  good,  though  omitting  the  name  of  the 
town.* 

Care  should  be  taken  to  avoid  confusion  as  to  whether  the  prem- 
ises referred  to  are  the  ones  intended  to  be  sold,  or  are  given 
merely  to  fix  the  place  of  sale.* 

It  has  been  held  that  a  notice  describing  a  much  larger  quantity 
of  land  than  that  covered  by  the  mortgage,  is  bad,  on  the  ground 
that  persons  who  might  be  disposed  to  purchase  the  quantity  de- 
scribed in  the  mortgage,  might  not  want  so  large  a  tract  as  was 
embraced  in  the  notice,  and  therefore  would  not  attend  the  sale.* 

It  is  of  much  greater  importance  that  the  notice  shall  correctly 
state  the  nature  of  the  estate  in  the  property  intended  to  be  sold, 
inasmuch  as  statements  of  this  character  will  have  a  controlling 
influence  over  the  bidding.  If  the  sale  is  to  be  made  subject  to 
another  incumbrance,  the  amount  thereof  must  be  correctly  given ; 
and  a  false  statement  that  the  premises  are  subject  to  another 
mortgage,  will  warrant  setting  aside  the  sale.* 

three,  and  that  the  objection   that  the  BxeeeeiTe  Deserlptioii. — A  mortgage 

notice  purported  to  sell  only  the  undi-  described  the  property  as  a  certain  lot, 

vided  half  of  the  other  lots  described,  less  the  west  twenty-five  feet  thereof, 

was  not  tenable.  which  amounted  to  about  one-eighth  of 

Realty  and  PerBonalty. — In  ejectment  the  entire  lot.    The  notice  of  sale  de- 

by    the    purchaser    of   land  at  fore-  scribed  the  lot,  but  omitted  the  excep- 

closure  sale,  under  a  mortgage  cover-  tion.    It  was  held  that,  in  the  absence  of 

ing  both  realty  and  personalty,  it  can-  evidence,  that  the  variance  affected  the 

not  be  objected  that  the  notice  of  sale  result,  it  could  not  be  said  to  be  mis- 

insufHciently  described  the  personalty,  leading  or  prejudicial  to  any  party  io- 

where  the  realty  was  described   with  terested.     S  c  h  o  c  h     v,    Birdsall,   48 

sufficient  particularity.  First  Nat.  Bank  Minn.  441. 

V,  Bell  Silver,  etc.,  Min.  Co.,  8  Mont.  32.  5.  Burnet  v,  Denniston,  5  Johns.  Cb. 

1.  Rathbone  v,  Clarke,  9  Abb.  Pr.  (N.  Y.)  35. 

(N.  Y.)  66  n.  Sale  Free  f^m  Prior  Llena. — A  fore- 

Where  the  notice  correctly  described  closure  sale  under  a  fourth  mortgage, 

the  lot  to  be  sold,  and  stated  that  all  purporting  to  be  of  the  entire  estate, 

the  improvements  thereon  would    be  free  from  all  incumbrances,  is  void  as 

sold  with  it,  but  incorrectly  stated  the  against  the  mortgagor.  The  mortgagee 

number  of  houses,  it  was  held   sufii-  has  no  right  to  sell  a  greater  interest 

ciently  accurate,  no  one  appearing  to  than  that  covered   by   his   mortgage, 

have  been  misled.     Sumrall  v,  Chaffin,  any  more  than  he  would  have  to  sell  a 

48  Mo.  402.  less  interest.     Donahue  v.  Chase,  130 

2.  Dickerson  v.  Small,  64  Md.  395.  Mass.    137.      See    also    O'Connell  v. 
8.  A  notice  stated  that  there  *' will  Kelly,  114  Mass.  97;  Alden  v.  Wilkins, 

be  sold  at  public  auction  for  breach  of  117  Mass.  216;    Morton   r.    Hall,   118 

the  condition  contained  in  said  mort-  Mass.  511;    Cook    v.    Has  ley,    123 

gage,"   at  a  time  specified,  **on  the  Mass.  396. 

premises  which  are  described  as  fol-  In  Deamaley  v.  Chase,  136  Mass. 

lows,  viz.:  a  certain  piece  of  land,"  des-  288,  a  sale  under  a  second  mortgage 

cribing  it  by  metes  and  bounds.  It  was  given  to  one  Slater,  purported  to  be  of 

held  that  it  was  sufficiently  clear  from  the  entire  estate,  not  merely  the  equity 

the   notice,  that  the  premises  so  de-  of  redemption,  the  purchasers  assume 

scribed  were  to  be  sold,  and  not  merely  ing  the  prior  mortgage  as  part  of  the 

the  locus  upon  which  the  sale  was  to  be  purchase  price.     On  a  bill  to  redeem, 

made.  Streeter  f.  Ilsley,  151  Mass. 291.  the  court  said:  **We  are  of  opinion 

4.  Fenner  v.  Tucker,  6  R.  I.  551.  that  this  was  not  a  valid  execution  of 
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If  the  mortgage  is  a  first  lien  covering  the  entire  estate,  a  notice 
stating  merely  that  "  all  the  equity  of  redemption  "  will  be  sold, 
is  bad,  because  it  suggests  prior  or  continuing  incumbrances,  and 
tends  to  keep  bidders  from  attending.* 

10.  Stating  Amount  Dne. — The  common  practice,-  whether  regu- 
lated by  statute  or  not,  is  to  embody  in  the  notice  of  sale,  a  state- 
ment of  the  amount  claimed  to  be  due  under  the  mortgage.  But 
unless  made  so  by  statute,  it  does  not  seem  to  have  been  held 
that  such  statement  is  essential  to  a  valid  notice.  Nor  is  there 
apparently  any  good  reason  for  requiring  it.  The  debtor  must 
be  supposed  to  know  how  much  is  due,  and  intending  bidders 
cannot  be  particularly  concerned  further  than  to  satisfy  them- 
selves that  a  default  has  occurred,  and  that  the  power  of  sale  has 
become  operative.  The  state  of  the  account  can  have  no  effect 
upon  the  purchaser's  title,  and  hence  will  not  influence  his  bid.^ 

Under  statutes  requiring  the  notice  to  state  the  amount  claimed 
to  be  due,  all  that  is  demanded  of  the  party  exercising  the  power 
is,  that  he  shall  make  the  statement  honestly  and  in  good  faith. 
The  notice  will  not  be  invalidated  by  an  excessive  claim,  if  the 
mistake  was  caused  by  a  misconstruction  of  the  contract,  or  by 
an  erroneous  computation.* 

An  excessive  claim  is  to  be  considered  according  to  its  magni- 

the  power  in  the  mortgage  to  Slater,  effectual,  and  passed  no  title  which  can 
so  as  to  foreclose  the  mortgage.  He  bar  the  right  of  redemption.'' 
had  a  right  to  sell  what  was  conveyed  In  Callaghan  v.  O'Brien,  136  Mass. 
to  him  bj  his  mortgage,  which  was  the  378,  the  notice  of  sale  was  of  '*  all  and 
land  subject  to  the  prior  mortgage,  or,  singular  the  premises  described  in  said 
in  other  words,  the  equity  of  redemp-  mortgage,  namely,  a  certain  parcel  of 
tion  from  that  mortgage,  but  no  right  land,"  describing  it,  and  stating  that 
to  sell  the  entire  estate  as  unincum-  "  the  above  premises  are  to  be  sold  sub- 
bered,  requiring  the  purchaser  to  as-  ject  to  taxes."  The  terms  of  sale  re- 
sume the  first  mortgage  as  part  of  the  ferred  to  the  premises  as  "  frame  build - 
consideration,  if  he  chose  to  have  it  re-  ing  and  land,''  etc.  It  was  held  that  it 
main  upon  the  property."  The  court,  was  the  intention  to  sell  the  land,  and 
however,  held  that  the  deed  to  the  not  merely  an  equity  of  redemption,  and 
purchaser  operated  as  an  assignment  that  the  purchaser  must  have  so  under- 
of  the  Slater  mortgage  and  debt.  stood.  On'  failure  of  the  mortgagee  to 
1.  In  Fowle  v,  Merrill,  10  Allen  give  a  good  title,  the  purchaser  was  en - 
(Mass.)  350,  the  court,  in  holding  such  titled  to  recover  his  deposit, 
a  notice  fatally  defective,  said  :  '*  It  of-  2.  See  Miller  v.  Evans,  35  Mo.  45; 
fered  to  the  public  only  the  mortgagor's  Stratton  v,  Reisdorph,  35  Neb.  314. 
interest  in  the  premises,  and  did  not  in-  3.  Jencks  v.  Alexander,  11  Paige  (N. 
elude  the  mortgagee's.  The  power  was  Y.)  619;  Klock  v.  Cronkhite,  i  Hill  (N. 
to  sell  the  whole  estate,  including  the  Y.)  107;  Miller  v.  Evans,  35  Mo.  45; 
equity  of  redemption,  and  gave  no  au-  Bowman  v.  Ash,  36  III.  App.  115;  Ham- 
thority  to  sell  the  equity  of  redemption  ilton  v.  Lubukee,  51  III.  415;  Butter- 
.alone.  If  only  the  equity  were  to  be  sold,  field  v.  Farnham,  19  Minn.  85. 
it  is  difficult  to  see  what  would  become  BxcesBive  Claims. — ^The  question  of 
ofthemortgage.  Certainly  a  person  who  the  efiect  of  an  excessive  claim  in  the 
might  wish  to  purchase  would  only  in-  notice  has  been  before  the  supreme 
fer  from  the  advertisement  that  he  could  court  of  Minnesota  a  number  of  times, 
buy  an  estate  on  which  the  incumbrance  and  the  rule  stated  in  the  text  is  now 
would  continue.  As  the  notice  of  sale  firmly  established. 
was  not  in  conformity  with  the  power  In  the  earliest  case,  Spencer  v,  An- 
of  sale  in  the  mortgage  deed,  the  at-  nan,  4  Minn.  542,  where  the  notice 
tempted  sale  in  pursuance  of  it  was  in-  claimed    $1,606.60,    when    in  fact  but 
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tude  or  the  apparent  want  of  good  faith,  if  an  attempt  is  made  to 
redeem.* 

Where  the  notice  is  required  to  specify  the  amount  claimed  to 
be  due  '*  at  the  date  of  the  notice/'  it  is  not  indispensable  that  a 
date  be  affixed  to  the  published  notice.  The  time  of  its  first  pub- 
lication will  be  regarded  as  its  date.* 

Where  the  mortgagee  is  authorized  to  declare  the  principal 
debt  due  upon  default  in  payment  of  interest  or  an  installment  of 
principal,  a  recital  of  ^uch  default,  and  that  the  option  has  been 
exercised  to  declare  the  whole  debt  due  and  payable,  sufficiently 
shows  the  amount  claimed,  to  be  due.* 

If  one  mortgage  covering  several  different  tracts,  is  intended  as 
a  separate  mortgage  upon  each  tract  for  a  specified  portion  of 
the  debt,  with  the  right  to  foreclose  as  to  each  tract  upon  default 
in  payment  of  its  portion,  one  notice  of  sale  may  be  made  to  in- 
clude as  many  tracts  as  are  covered  by  the  sums  in  default,  but  it 
must  state  separately  the  amount  claimed  to  be  due  upon  each  of 
such  tracts.* 

Under  a  statute  requiring  the  notice  to  state  the  amount  of 
taxes,  if  any,  paid  by  the  mortgagee,*  it  is  not  necessary  to  give 
the  year  and  levy,  the  date  of  payment,  nor  to  state  that  the  party 
holds  the  tax  receipts.® 

11.  Stating  Plaoe  of  Sale — (See  also  sub-title,  Place  of  Making 
Sale), — The    place    where   the  sale   is  to   be  made  should  be 

$964.62  was  due  under  the  contract,  the  $700  to  be  a  specific  lien  of  $233.33  on 

cQurt  set  the  sale  aside.  each  of  the  above  described  lots,  releas- 

In    Ramsej    v,   Merriam,  6  Minn,  able  at  any  time  bj  the  pay ment  of  said  ' 

168,  the  amount  claimed  in  the  notice  amount  of  $233.33,  together  with  ac- 

was  $16,870,   and  the  mortgagor  con-  crued  interest."     The  court  held  that 

tended   that  but  $16,385  was  due,  the  this  was  in  effect  a  separate  mortgage 

balance  being  disputed  items  of  inter-  of  $233.33  upon  each  lot  separately;  that 

est  and   exchange;   but  the  court  re-  a  notice  of  foreclosure,  stating  only  the 

fused  to  disturb  the  sale.  amount  of  the  entire  debt  claimed  to  be 

In  Butterfield  v.  Farnham,  19  Minn,  due,  without  specifying  the  amount  due 

85,  it  was  held  that,  in  the  absence  of  separately  on   any  of  the  three  lots, 

evidence  of  injury  or  fraudulent  intent,  was  insunicieQt,  and  a  sale  of  the  three 

a  claim  of  $34,251.28,  being  an  excess  lots  together  for  a  gross  sum  was  in- 

of  $7,335.68  over  the  amount  actually  valid ;  also,  that  the  sale  was  not  aided 

due,  did  not  vitiate  the  sale.     See  also  by  the  fact  that  the  lots  were  first  of- 

Bowers  v,  Hechtman,  45  Minn.  238.  fered    separately,  but  without  receiv- 

1.  Millard  v.  Truax,  50  Mich.  343  ;  ing  any  bid.  See  also  Hull  9.  King, 
Damon   v,   Deeves,  62   Mich.  465 ;  38  Minn.  349. 

Jencks  v,  Alexander,  11  Paige  (N.  Y.)  6.  Minnesota  Gen.  St.  (1878),  ch.  81. 

619;  Mowry  v.  Sanborn,  62  Barb.  (N.  6.  Jones  v.  Cooper,  8  Minn.  334. 

Y.)  223.  A  notice  stated  the  amount  of  debt 

2.  Ramsey  v.  Merriam,  6  Minn.  168.  and   interest  claimed  to  be  due,  and 

3.  Hoyt  V,  Pawtucket  Sav.  Inst.,  no  that  the  premises  would  be  sold,  ''to 
111.  390.  pay  said   debt  and   interest,  and  the 

4.  Bitzer  v.  Campbell,  47  Minn.  221;  taxes,  if  any,  on  said  premises."   It  was 
Mason  v.  Goodnow,  41  Minn.  9.  held  that  tnis  notice  was  not  to  be  con- 
In   Child  t;.  Morgan,  51    Minn.  116,  strued  as  claiming  that  anything  was 

a   mortgage   covering   three  lots  was  then  due  for  taxes  previously  paid,  but 

given  to  secure  a  note  of  $700,  the  con-  merely  that  the  proceeds  of  the  sale,  if 

dition   of    defeasance   being  that  the  sufficient,  would  be  applied,  so  far  as 

mortgagor  should  pay  that  sum,  **  said  necessary,  to  the  payment  of  any  taxes 
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designated  in  the  notice  with  sufficient  certainty  to  enable  the 
public  to  find  the  locality  without  seeking  other  information.  If 
the  designated  place  has,  in  fact,  no  existence,  the  notice  is  of  no 
effect,  and  no  valid  sale  can  be  made  under  it.*  Whatever  pro- 
visions are  contained  in  the  mortgage  or  deed  as  to  the  place 
of  sale,  must  be  followed  in  the  notice.* 

Under  a  statute  requiring  the  "  place  of  sale  **  to  be  given,  it  is 
sufficient  to  designate  it  as  in  front  of  the  office  of  the  register 
of  deeds  of  the  county,  without  giving  the  location  of  his  of- 
fice,* and  if  the  notice  itself  cannot  be  produced,  parol  evidence 
is  admissible  to  show  that  the  place  of  sale  was  properly  desig- 
nated.* 

12.  Date  and  Hour  of  Sale — A^jonmmeiit. — A  notice  which  omitted 
to  fix  any  date  for  the  sale,  would  be  no  notice  at  all ;  and  for  the 
same  reason,  the  giving  of  an  impossible  or  unreasonable  date 
would  invalidate  the  sale,  unless  it  can  be  seen  to  a  reasonable 
certainty  that  the  date  given  was  the  result  of  mistake,  and  of 
such  a  character  that  no  one  would  be  misled  by  it.*  A  notice 
which  gives  the  date  and  hour  of  sale,  but  omits  the  year,  is  cured 

on  the  premises  which  might  be  due,  scribed   in   the  notice  bj  metes   and 

and  payable  at  the  date  of  sale ;  and  bounds,  and  the  date  of  the  mortgage, 

that  the  notice  was  suificient.     Kirk-  together   with   the    book  and   page 

patrick  v,  Lewis,  46  Minn.  164.  where   recorded,  were  also   given.     It 

1.  In  Bottineau  v.  ^tna  L.  Ins.  Co.,  was  held  that  the  notice  was  sufficient, 

31  Minn.  125,  a  notice  of  a  mortgage  sale  and  that  the  sale  was  made  at  the  place 

named  as  the  place  of  sale  **  the  front  required  by  the  mortgage, 

door  of  the  courthouse  in  the  village  8.  Merrill  v.  Nelson,  18  Minn.  366. 

of  Crookston,"  when  in  fact  there  was  4.  Wilkerson  v.  Allen,  67  Mo.  502. 

no  courthouse,  nor  any  place  known  5.  See  Fenner  v.  Tucker,  6  R.  I.  551, 

as  a  courthouse,  in  that  village.    The  where  the  giving  of  the  wrong  year 

court  held  that  the  mortgagee  might  was  held  to  invalidate  a  sale. 

treat  the  whole  proceeding  as  a  nul-  HarmleBS    KlBtakes.  —  In   Jensen    v. 

lity,  and   proceed  anew  to  execute  a  Weinlander,  25  Wis.  477,  it  is  held  that 

power.  a  published  notice  of  sale  to  take  place 

3.  In  Colcord  v,  Bettinson,  131  lylass.  in  the  year  1761,  instead  of  1861,  which 

233,  it  appeared  that,  subsequent  to  the  was  the  year  the  notice  was  published, 

incorporation  of  the  south  part  of  Mai-  does  not  render  the  sale  void,   as   the 

den  as  the  town  of  Everett,  the  plain-  mistake  could  have  misled  no  one. 

tiff,  who  owned  and  lived  upon  land  in  In  Gray  v.  Shaw,  14  Mo.  341,  where 

the  latter  place,  mortgaged  it  to  the  de-  a  notice  dated  December  7th,  advertised 

fendant,  describing  herself  as  of  Mai-  a  sale  to  take  place  '*  on  the  28th  day  of 

den,  and  the  property  as  situated  in  December  next"  it  was  held  that  a  sale 

the  south  part  of  Maiden.    The  mort-  on  the  28th  of  the  same  December  was 

gage  provided  that,  upon  default,  and  valid,  as  the  date  given  could  not  have 

upon-  publishing  a  notice  of  sale   in  a  deceived  intending  purchasers, 

newspaper  printed    in   the   county,   a  Dating  the  notice  of  sale  April  23d, 

sale  of  the   premises  might  be  made  i<858,  instead  of  1868,  the  year  of  the  sale, 

'*at  public   auction,  in  said  Maiden."  is  a  mistake  obvious  on  inspection,  and 

The  notice  of  sale  was  published  in  a  does   not    invalidate   the   proceedings, 

newspaper  printed    in    Everett,  and  Mo  wry  v.  Sanborn,  68  N.  Y.  153. 

stated  that  the  sale  would  take  place  Sale  After  Death  of  Grantor.  —  The 

on  the  premises  described  in  the  mort-  Missouri  Statute  ( Wag.  St.,  p.  94),  for- 

gage,  "to  wit,  a  lot  of  land  in  the  south  bidding  a  trustee^s    sale    within   nine 

part  of  Maiden."     The  sale  took  place,  months  after  the  death  of  the  grantor, 

as  advertised,  on  the  premises  in  the  refers  to  trust  deeds  executed   by  the 

town  of   Everett.    The  land  was  de-  decedent,  and  not  to  those  executed  by 
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by  the  date  printed  in  the  newspaper  as  the  date  of  its  issue.^ 
The  hour  of  sale  should  in  all  cases  be  given,  but  it  does  not 
seem  to  be  of  so  much  importance  as  the  date ;  and  if  neither  the 
statute  nor  the  instrument  requires  the  hour  to  be  stated  in  the 
notice,  its  omission  will  not  invalidate  the  sale,  particularly  where 
there  is  laches  in  raising  the  objection.*  Even  where  by  statute 
the  "  time  of  sale  *'  is  required  to  be  stated,  it  seems  that  a  notice 
stating  the  day,  but  not  the  hour  of  sale,  will  not  necessarily  in- 
validate the  foreclosure.* 

In  the  absence  of  a  showing  that  anyone  was  prejudiced,  a 
notice  that  the  sale  would  take  place  "  between  the  hours  of  lo 
o'clock  a.  m.  and  4  o'clock  p.  m."  is  not  fatally  indefinite.* 

It  has  been  held  that  where  there  is  a  local  custom  by  which 
sales  are  almost  invariably  made  after  one  o'clock  in  the  afternoon, 
a  sale  at  eleven  in  the  forenoon  was  irregular.* 

If  the  sale  is  advertised  for  a  certain  hour,  it  should  begin 
promptly  at  that  hour,  but  if  intending  purchasers  are  not  shown 
to  have  left  on  account  of  the  delay,  a  valid  sale  may  be  made  at 
any  time  during  the  following  hour.  Thus,  the  hour  of  twelve  will 
be  deemed  to  last  until  one  o'clock  if  the  attendance  continues.* 
But  a  sale  made  before  the  hour  stated  in  the  notice,  is  equiva^ 
lent  to  a  sale  without  any  notice,  and  is  void.'' 

Statutory  provisions  requiring  notice  of  ^le  to  be  published 
for  a  certain  length  of  time  prior  to  the  date  of  sale,  are  construed 

third   persons  on   the   same  property,  the  notice  was  then,  at  most,  an  irreg- 

Lass  V,  Sternberg,  50  Mo.  124.  u  I  a  r  i  t  y,  and  whatever  the  mor^agor 

1.  Parmlj  v.  Walker,  102  III.  617.  might  have  done  upon  reasonable  ap- 
In  this  case  the  notice  called  for  a  sale  plication,  such  irregularity  cannot  be 
on  **  Wednesday,  28th  of  August  at  11  permitted  to  overthrow  a  sale  which, 
o'clock  a.  m."  The  newspaper  in  which  so  far  as  appears,  has  never  been  at- 
it  was  published  was  dated  1878.  tacked  until  the  present  action  was  in- 

2.  Meier  t^.  Meier,  105  Mo.  411;  Ham-  stituted,  nearly  twelve  years  after  the 
ilton  V,  Lubukee,  51  III.  415;  Thor-  sale  took  place."  Menard  v.  Crowe, 
warth  V.  Armstrong,  20  Minn.  464;  2  ao  Minn.  448. 

Jones  Mortg.  (4th  ed.),  §  1846.  4.  Northrop  v.  Cooper,  23  Kan.  432. 

S.  The  Minnesota  Rev.  St.  requires  6.  Holdsworth    v.   Shannon,   113 

sales  under  powers  to  take  place  **  be-  Mo.  ^08. 

tween  the  hours  of  nine  o'clock  in  the  6.  Lester  v.  Citizens'  Sav.  Bank,  17 
forenoon  and  the  setting  of  the  sun;"  R.  I.  88;  McGovem  v.  Union  MutL. 
and  also  requires  the  notice  to  state  Ins.  Co.,  109  III.  151. 
the  **  time  and  place  of  sale."  A  no-  Sale  After  Hour. — Where  the  tnistee 
tice  under  this  statute,  specifying  appeared  at  the  place  of  sale  at  ten 
merely  the  day  of  sale  without  desig-  o'clock  a.  m.,  the  hour  stated  in  the 
nating  any  hour,  was  acquiesced  in  for  notice,  and  opened  the  sale  by  reading 
twelve  years  after  the  sale,  and  the  the  notice,  and  remained  in  charge  un- 
court  refused  to  interfere.  Berry,  J.,  til  the  consummation  of  the  sale,  which 
speaking  for  the  court,  said :  **  It  can-  was  after  eleven  o'clock,  but  delayed 
not  be  said  that  such  a  notice  does  not  the  proceedings  in  order  to  enable  coin- 
specify  the  time  of  sale,  and  apprise  the  plainants  to  apply  for  an  injunctioa 
mortgagor  and  the  public  thereof.  It  can  restraining  the  sale,  it  was  held  that 
only  be  said  that  it  does  not  specify  the  the  delay  did  not  invalidate  the  sale, 
time  with  as  much  particularity-  as  it  Erwin  v.  Hall,  18  III.  App.  315. 
ought  to  do,  by  designating  the  hour  of  7.  Richards  v,  Finnegan,  45  Minn, 
sale  according  to  common  usage  and  the  208.  In  this  case  it  was  held  that  the 
better  practice.    The  indefiniteness  of  notice  of  sale,  stating  the  hour  as  eleven 
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as  not  requiring  the  sale  to  occur  immediately  after  the  expira- 
tion of  the  period  of  publication.  An  interval  of  two  weeks 
would  not  be  unreasonable  or  affect  the  validity  of  the  sale.* 

While  the  date  of  sale  may,  in  a  proper  case,  be  changed,  pend- 
ing the  publication  of  the  notice,*  yet  if  the  owner  or  other  par- 
ties interested  are  misled  by  reason  of  the  change,  and  lose  the 
opportunity  of  attending  the  sale  by  not  learning  of  the  substi- 
tuted date,  the  sale  will  be  set  aside.* 

A  sale  is  not  necessarily  invalid  because  made  on  a  legal  holiday, 
other  than  Sunday.* 

A  trustee,  mortgagee,  or  public  officer  charged  with  the  duty 
of  making  sales  under  powers,  has  always  by  implication  the 
power  to  adjourn  the  sale  to  a  future  day  or  from  time  to  time, 
if,  in  his  judgment,  the  interests  of  the  parties  will  be  promoted 
by  so  doing,*  and  if  he  sees  that  a  proper  sale  cannot  be  made  at 
the  time  advertised,  it  would  be  not  merely  his  privilege,  but  his 
duty,  to  postpone  the  sale.® 

While  it  is  sometimes  the  duty  of  the  trustee  or  mortgagee,  in 
order  to  prevent  a  sacrifice  of  the  property,,  to  adjourn  the  sale  to 
a  more  favorable  time,''  yet  he  must  in  all  cases  give  adequate 
notice  of  the  adjournment,  and  must  strictly  comply  with  the  stat- 
utory requirements,  or  the  terms  of  the  power,  as  to  posting 
and  publishing  the  new  notice.^  But  it  seems  that  the  notice  of 
the  adjourned  sale  need  not  be  so  minute  and  specific  in  matters 

o'clock  a.  m.,  and  the  sheriff's  certifi-  Jefferson   Ins.   Co.,  5   Mo.  App.  245; 

cate  reciting  that  at  the  time  stated  in  Vail  v,  Jacobs,  62  Mo.  130 ;  Thornton 

the  notice  he  sold  the  property  "at  10  r.  Boyden,  31  111. 200;  Griffin  t;. Marine 

o'clock  a.  in.,"  are*  sufficient  to  put  a  Co.,  52  111.  130;  Davey  i'.  Durrant,  i 

purchaser  on  inquiry  as  to  the  hour  of  De  G.  &  J.  535. 

sale,  and  that  the  mortgagor  is  not  es-        6.  Fairfax  v.  Hopkins,  2  Cranch  (C. 

topped   by  having  taken  no  steps  to  C.)  134.     See  also  cases  cited  in  the  fol- 

clear  the  record.  lowing  notes : 

1.  Goenen  v.  Schroeder,  i8Minn.66.        Mortgagee  Not' Bonnd  to  Adjourn. — 

2.  Banning  t;.  Armstrong,  7  Minn.  46.  If  the  mortgagee  conducts  the  sale 
8.  Dana  v,  Farrington,  4  Minn.  433.  openly  and  fairly,  he  is  under  no  obli- 
4.  Waslilngton'B    Birthday. — Though  gation  to  postpone  it  for  the  purpose 

February  22nd  is  by   statute  made  a  of  obtaining  a  better  price,  and  the 

public  holiday,  upon  which  all  judicial  mortgagor  cannot  complain  of  his  not 

business    and  service  of  process  are  doing  so.     Davey  v,  Durrant,  i  De  G. 

prohibited,  yet  a  sale  on  that  day  un-  &  J.  535;  Franklin  v,  Greene,  2  Allen 

der  a  trust  deed  is  valid.     Stewart  v,  (Mass.)  519. 

Brown,  112  Mo.  171.  7.  Vail  v.  Jacobs,  62  Mo.  130;  Meyer 

6.  Richards  v.  Holmes,  18  How.  (U.  v,  Jefferson  Ins,  Co.,  5  Mo.  App.  245; 

S.)  143;  Fairfax  v.  Hopkins,  2  Cranch  Judge  v.  Booge,  47  Mo.  544. 

(C.    C.)    134;    Tinkom    v.    Purdy,   5  A  postponement  for  three  years  of  a 

Johns.  (N.  Y.)  345;  Miller  v.  Hull,  4  sale  under  a  trust  deed,  does' not  raise 

Den.  (N.  Y.)  104;  Westgate  v.  Hand-  any  presumption   of  fraud,   when  no 

lin,  7  How.  Pr.  (N.  Y.)  372;  Warren  possession  of  the  land,  or  other  benefit 

V,   Leland,  9   Mass.   265;  Hosmer  r.  from   it.   is   reserved   to   the  grantor. 

Sargent,  8   Allen  (Mass.)  97;  Dexter  Starke  v.  Etheridge,  71  N.  Car.  240. 

V,  Shepard,  117  Mass.  480;  Thompson  8.  Richards  v.  Holmes,  18  How.  (U. 

V,  Heywood,  129  Mass.  401  ;  Briggs  v,  S.)  143;  Jackson  v.  Clark,  7  Johns.  (N. 

Briggs,  135  Mass.  306;  Russell  t^.  Rich-  Y.)  217  ;  Thornton  ?•.  Boyden,  31  111. 

ards,  II  Me.  371 ;  Johnston  v.  Easton,  200;  Griffin  v.  Marine  Co.,  ^2  111.  130; 

3  Ired.  Eq.  (N.  Car.)  330;   Meyer  r.  Bennett    v,   Brundage,  8    Minn.   432; 
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of  description  and  recitals  as  the  original  advertisement.  If  it 
clearly  describes  the  property  and  gives  the  time  ancf  place  of  sale, 
it  will  be  sufficient,*  and  it  need  not  be  published  for  the  same 
length  of  time  as  the  original  notice,  unless  so  required  by  statute 
oi:  the  terms  of  the  power.*     • 

If  the  sale  is  properly  commenced  on  the  day  advertised,  and  is 
not  completed  at  the  close  of  that  day,  it  may  be  continued  to 
the  next  day  without  a  new  publication  ;  *  but  the  trustee  should 
publicly  announce  his  intention  to  resume  it,  and  if  upon  the  fail- 
ure of  a  bidder  to  comply  with  the  terms  of  sale,  he  allows  the 
bidders  to  disperse  without  proclamation  that  he  will  proceed  to 
resell,  it  is  his  duty  to  publish  a  new  notice.*  The  time  of  ad- 
journment as  announced  by  the  trustee  should  correspond  with 
that  afterwards  published,  as  a  change  in  the  date  might  mislead 
intending  purchasers  and  render  the  sale  invalid.^ 

After  the  publication  of  a  notice  of  postponement,  fhe  mort- 
gagee or  trustee  cannot  ignore  it  and*  proceed  to  sell  at  the  date 
originally  given.® 

18.  PubUcation  of  Notice. — Unless  required  by  statute  or  the 
terms  of  the  power,  the  trustee  or  mortgagee  need  not  publish 
any  notice,  but  may  make  a  private  sale.'' 

When  public  notice  is  required  by  the  deed,  however,  the  sale 
may  be  set  aside  for  failure  to  advertise.® 

If  the  grantor  expressly  consents  that  the  trustee  may  sell  upon 
a  shorter  notice  than  that  required  by  the  deed,  he  becomes  es- 
topped to  attack  the  sale  on  the  ground  of  insufficient  notice.* 
It  has  been  held,  however,  that  such  a  requirement  cannot  be 
changed  by  the  oral  consent  of  the  parties.** 

The  fact  that  communication  between  the  mortgagee's  residence 

Hosmer  v,  Sargent, 8  Allen  (Mass.)  97 ;  before  the  expiration  of  the  notice  re- 
Dexter  V,  Shepard,  117  Mass.  480.  quired  by  the  mortgage,  and  though 

1.  Richards  v.  Holmes,  18  How.  (U.  the  purcnase  cannot  be  completed 
S.)  143;  Dexter  v.  Shepard,  117  Mass.  until  after  the  expiration  of  the  stipu> 
480.  lated  notice,  the  contract  will  be  valid, 

2.  Jackson  t>.  Clark,  7  Johns.  (N.  Y.)  provided  tjiat  it  be  made  conditional 
317;  Sayles  v.  Smith,  I3  Wend.  (N.  Y.)  upon  non-redemption  in  the  meantime. 
57;  Westgate  v,  Handlin,  7  How.  Pr.  Major  v.  Ward,  5  Hare  598;  Ford  v. 
(N.  Y.)   372;    Dana  v,  Farrington,  4  Heely,3  Jur.  N.  S.  mi. 

Minn.  433.  8.  Davejr  v.  Durrant,  i   De  G.  &  T. 

8.  Lallance  V.  Fisher,  29  W.  Va.  512.  535;   Richmond  v,   Evans,  8  Grants 

4.  Judge  V,  Booge,  47  Mo.  545  ;  Davis  Ch.  (Ont.)  508. 

V,  Hess,  103  Mo.  31.  9.  Manlsby  v.  Barker,  3  Mackej  (D. 

6.  Miller  v.  Hull,  4  Den.  (N.  Y.)  104;  C.)  165. 

Iackson  f.  Clarke,  7  Johns.  (N.Y.)  217;  But  in  Cornell  t?.  Newkirk,  144  111. 

ones   Mortg.  (4th  ed.)  1873.  246,  the  court  said  :  "  We  are  inclined 

B.Jackson  v,  Clark,   7   Johns.   (N.  to  the  opinion  that  the  statute  requiring 

Y.)  217.  the  notice  to  be  published  once  in  each 

7.  Mowry  f.  Sanborn.  68  N.  Y.  153;  week  for  four  successive  weeks  should 
Martin  v,  raxson,  66  Mo.  260;  Davejr  control  the  mortgagee  in  giving  notice, 
V.  Durrant,  i  De  G.  &  J.  553 ;  3  Jones  although  the  mortgagor  had  provided 
Mortg.  (4th  ed.)  182 1.  for  a  different  notice  by  the  terms  of 

If  the   power  authorizes  a   private  the  mortgage." 

sale,  there  is  no  objection  to  the  mort-  10.  Baldridge  v,  Walton,  i  Mo.  520^ 

gagee  entering  into  a  contract  for  sale  See  Contract,  vol.  3,  p.  829. 
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and  the  place  where  publication  of  notice  of  sale  is  required  by 
the  deed  to  be  made,  is  cut  off  by  the  existence  of  war,  will  not 
justify  a  sale  made  without  such  publication.  If  the  power  can- 
not be  complied  with,  it  is  for  the  time  suspended.^ 

Where  a  trust  deed  requires  notice  to  be  published  in  newspa^^ 
pers  printed  in  two  designated  counties,  a  sale  under  a  notice 
published  in  only  one  county,  is  void.  The  purchaser  must  take 
notice  of  such  requirement,  particularly  where  the  deed  has  been 
recorded.* 

The  publication  is  sufficient  if  made  at  the  place  designated  in 
the  mortgage,  notwithstanding  an  error  in  the  record  as  to  such 
designation.  The  mortgagee  cannot  be  affected  by  the  fault  of 
the  recording  officer  * 

An  unreasonable  delay  on  the  part  of  the  owner  in  attacking  a 
sale  under  a  power,  upon  the  ground  that  the  notice  was  not 
properly  published,  will  bar  him  from  disputing  the  sufficiency  of 
the  publication.* 

In  many  of  the  states,  it  is  now  provided  by  statute  that  a  no- 
tice of  intention  to  sell  shall  be  published  for  a  specified  length 
of  time  in  some  newspaper.  Such  provisions  must,  of  course,  be 
strictly  complied  with  in  order  to  make  a  valid  execution  of  the 
power.*     The  statute  in  force  at  the  time  of  publishing  notice  of 

1.  Bigler  v.  Waller,  14  W  all.  (U.  five  years   from   the  date  of  the  sale. 

S.)  297.  Russell  V,  Lumber  Co.,  45  Minn.  376; 

8.  Thornburg  r.  Jones,  36   Mo.  514.  Morgan  v.  Carter  (Minn.  1893),  55  N. 

See   also    Green  v,    Alexander,   7    D.  W.  Rep.  11 17. 

C.  147.  5.  Bacon  v.  Kennedy,  56  Mich.  329; 

Clerical  Error. — A  mortgage  required  Bragdon  v.  Hatch,  77  Me.  433;  Hollis 
the  notice  of  sale  to  be  published  "  in  a  v.  Hollis,  84  Me.  giS;  Mowry  v.  San- 
newspaper  printed  in  the  Chicago  born,  72  N.  Y.  534;  Bunce  r.  Reed,  16 
Times."  The  words  "  Chicago  Times "  Barb.  (N.  Y.)  347;  King  v.  Duntz,  11 
were  written  in  a  blank  space  evidently  Barb.  (N.  Y.)  191;  Van  Slyke  v.  Shel- 
intended  for  the  name  of  the  city  or  don,  9  Barb.  (N.  Y.)  378. 
town  where  the  newspaper  was  pub-  If  the  notice  is  not  published  for  the 
lished.  It  was  held  that  a  publication  whole  period  required  by  the  statute, 
in  the  Chicago  Times  was  proper,  the  sale  is  invalid.  Mercantile  Trust 
Strother  v.  Law,  54  111.  413.  Co.  v.  South  Park  Residence  Co.  (Ky.), 

In   Watson  v.  Sherman,  84  111.  263,  22  S.  W.  Rep.  314;  Cornell  v.  Newkirk, 

a  mortgage  provided  that  a  sale  under  144  111.  241. 

the  power  could  be  made  by  advertising  When  Statute  Goyems. — Under  a  trust 

the  same  for  a  specified  period   in  a  deed  providing  that  sale  might  be  made 

newspaper  published  in  a  certain  town,  oi)  default  after  giving  such  reasonable 

'*  by  posting  up  written  or  printed  no-  notice  ^  as  might  be  usual  or  provided 

tices  in  four  public  places"  in  the  county,  by  law  in  the  State  of  New  Tork"  it 

The  court  held  that  the  word  "  by  "  was  was  held  that  the  New  Tork  Statute  on 

intended  for ''or,"  and  that  the  notice  the  subject  of  notice  must  be  complied 

might  be  given  in  either  mode.  with.  Shillaberv .  Robinson,  97  U.S.  68. 

S.  Colgan  V,  McNamara,  16  R.  1. 554.  Court  Dealgnatlng  Newspaper.  —  The 

4.  Bergan  v,  Bennett,  i  Cai.  Cas.  (N.  Missouri  Statute  (Rev.  St.  1889,  312), 

Y.)  i;  2  Am.  Dec.  281  (delay  of  six-  requiring  circuit  court  judges  to  act  as 

teen  years).  a  board  for  the  purpose  of  awarding  to 

In   Minnesota^  no   foreclosure    sale  newspapers  the  publication  of  *' all  ad- 

shall  be  set  aside  for  defect  in  notice  or  vertisements,  judical  notices,  and  orders 

publication  unless  the  action  calling  it  of  publication   required  \>y  law  to  be 

In  questionr  shall  be  commenced  within  made,"  does  not  apply  to  the  publica- 
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sale,  and  not  the  one  in  force  when  the  mortgage  was  executed, 
governs  as  to  the  form,  contents,  and  period  of  publication.  The 
application  of  a  new  statute  to  an  existing  mortgage  affects  only 
the  remedy,  and  does  not  impair  the  contract.* 

Statutory  provisions  regulating  foreclosures  under  powers  of 
sale,  have  no  extra-territorial  force,  and  cannot  be  invoked  to  re- 
strain a  sale  made  within  the  state,  of  land  situated  in  another 
state.  Accordingly,  the  courts  of  New  York  have  refused  to  in- 
terfere with  the  sale  upon  notice  published  in  the  city  of  New 
York,  in  compliance  with  the  terms  of  a  mortgage  on  land  in 
Colorado^  and  not  shown  to  be  in  violation  of  any  law  of  the  latter 
state,  though  such  method  of  publication  would,  under  the  New 
York  statute,  render  the  sale  of  property  in  New  York  invalid.* 

Where  the  statute  prescribes  the  contents  of  a  notice  of  sale, 
and  the  manner  of  its  publication,  these  requirements  cannot  be 
varied  by  the  terms  of  the  power.*  And  if  the  original  publication 
is  insufficient,  it  cannot  be  cured  by  postponing  the  sale  and  pub- 
lishing notice  of  that  fact,  where  neither  notice  is  published  for 
the  statutory  length  of  time.* 

Under  a  statute  prescribing  publication  of  notice,  in  case  none 
was  provided  for  by  the  terms  of  the  power,  the  statute  may  be  fol- 
lowed where  the  method  of  publication  agreed  upon  in  the  power 
cannot  possibly  be  carried  out,  as  for  want  of  a  daily  paper  in  the 
county.* 

When  notices  are  required  to  be  published  in  a  "  newspaper," 
one  printed  in  the  English  language  is  always  intended,  unless  the 
contrary  is  expressed. • 

It  is  not  clearly  settled  what  is  requisite  to  constitute  a  "news- 
paper "  within  the  meaning  of  statutes  or  powers  requiring  notices 
of  sale  to  be  published  in  some  newspaper.  The  term  itself  im- 
plies that  the  paper  shall  be  devoted  to  some  extent  to  the  pub- 
lication of  current  general  news  items;  but  it  seems  that  if  a  few 
such  items  are  regularly  and  in  good  faith  published,  the  paper  is 
none  the  less  a  newspaper  because  it  is  chiefly  devoted  to  the  in- 
terests of  some  special  class  or  religious  denomination.'' 

tion  of  notices  of  sale  under  powers  in  Min.  Co.,  65   N.  Y.  43.     See  also  Cen- 

trust  deeds;  and  such  notices  may  be  tral  Gold  Min.  Co. t.  Piatt,  3  Daly  (N. 

published  in  a  paper  other  than  the  one  Y.)  263;  Elliott  v.  Wood,  45  N.  Y.  71. 

designated    as  official    by   the  judges.  •  8.  Shillaber  v.  Robinson,  97    U.  S. 

Dart  V,  Bagley,  no  Mo.  42.  68;  Butterfield  v,  Farnham,  19  Minn. 

Cost  of  PubUcation.— Where  the  stat-  85;  Elliott  v.  Wood,  45  N.  Y.  71 ;  Lee 

ute  requires  notice  of  a  sale  to  be  pub-  v.  Mason,  10    Mich.    403 ;    Hebert  r. 

lished  in  "  one  or  more  "   newspapers  Bulte,  42  Mich.  489. 

for  a  specified  time,   and   a   notice  is  4.  Pratt  v.  Tinkcom,  21  Minn.  14a. 

properlj'   published  in  one  paper,  and  5.  Warehime     v,    Carroll     County 

also  for  a  part  of  the  required  time  in  Bldg.  Assoc,  44  Md.  512. 

another,  the  cost  of  the  latter  publica-  6.  Graham  v.  King,  50  Mo.  23. 

tion    cannot    be  charged   against   the  7.  Newspaper.  —  A     weekly    paper, 

property.     Brown  v.  Ogg,  85  Ind.  334.  called  the  Northwestern  Presbyterian, 

1.  Atkinson  v.  Duffy,  16  Minn.  45.  chiefly  devoted   to   religious   matters 

2.  Carpenter  v.  Black    Hawk  Gold  pertaining  to  the  Presbyterian  denom- 
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Unless  the  statute  or  power  otherwise  provides,  a  weekly  news- 
paper is  a  proper  medium  for  the  publication  ;  and  where  the  no- 
tice is  to  be  published  in  a  "  public  newspaper  "  for  a  given  num- 
ber of  weeks,  it  may  be  published  once  a  week  in  a  daily  paper.  ^ 

A  journal  of  limited  circulation,  devoted  to  legal  matters  and 
advertising,  has  been  held  to  be  a  proper  medium  of  publication.* 

Evidence  of  the  extent  of  circulation  of  the  paper  in  which  the 
notice  of  sale  was  published,  is  not  necessary,  unless  the  proper 
issues  have  been  raised  upon  the  question  of  circulation.^ 

If  a  proper  paper  is  selected,  a  change  in  its  name,  and  its  re- 
moval to  another  part  of  the  county  pending  publication  of  the 
notice,  does  not  affect  the  validity  of  the  publication,*  nor  does 
its  consolidation  with  another  paper,  during  the  period  of  publi- 
cation, if  there  is  no  interruption  in  the  successive  publications.* 

If  a  daily  paper  is  employed,  the  notice  need  not  necessarily  be 
inserted  in  each  day's  issue,  but  may  be  pul^lished  at  weekly  in- 
tervals ;  but  it  is  not  permissible  to  change  the  publication  from 
the  daily  issue  to  a  weekly  reprint  of  the  same  paper.® 

It  is  not  essential  to  the  validity  of  the  publication  that  the  no- 
tice shall  be  published  in  all  of  the  editions  of  the  paper  struck  off 
on  the  days  of  its  publication,  provided  that  the  edition  in  which 
it  does  appear  is  a  bona  fide  one,''  neither  is  it  requisite  that  the 
notice   be  published  in  the  Sunday  editions  of    a  daily  paper, 

ination,  but  containing  in  each  issue  a  particular  city  or  portion  of  the  county, 

column  of  the  general  news  of  the  day,  Smith  v,  Foxworthy  (Neb.),  57  N.  W. 

is  a  '*  newspaper  "  within  the  meaning  Rep.  994. 

of   Gen.   St.  Minn.  (1878),  ch.  81,  in  4.  Perkins  t/.  Keller,  43  Mich.  53. 

which  notices  of  foreclosure  sales  may  6.  Wilkerson  v.  Eilers,  114  Mo.  245. 

be    published.     Hull    v.    Kin  g,    38  6.  In  Stine  v,  Wilkson,  10  Mo.  75, 

Minn.  349.  "  twenty  days*  previous  notice  "  of  the 

1.  Thurston  v. 'Miller,  10  R.  I.  358;  time  of  sale  was  required.  One  notice 
Harris,  Petitioner,  14  R.  I.  637.  was  published  in   a  daily  newspaper 

Daily    Newspaper    Not    Neceaaary. —  twenty-one  days  before  the  sale,  and 

Where  a  trust  deed  required  an  adver-  after  that,  the   notice  was    published 

tisement  of  the  sale  "in  some  newspa-  in  a  weekly  edition,  or  reprint  of  the 

per  "  for  at  least  twenty  days,  it  was  held  same  paper,  and  taken  out  of  the  daily 

that  a  notice  given  by  four  insertions  in  edition.      This  was   held    insufficient, 

a  weekly  paper,  beginning  more  than  the  court  saying :  "  Would  one  publi- 

twenty  days  before  the  sale,  was  suffi-  cation  of  a  notice  by  a  sheriff  of  an  in- 

cient,  and  that  notice  in  a  daily  paper  tended  sale  of  real  estate,  under  exe- 

was  not  necessary.  Campbell  v,  Tagge,  cution,  made  in  a  newspaper  twenty 

30  Iowa  305;  Lef9er  v,  Armstrong,  4  days  before  the  sale,  be  held  to  be  a 

Iowa  482.  compliance  with  the  statute  which  di- 

In  Baltimore. — As  to  publication  of  rects  him  to  give  twenty  days'   pre- 

noticesof  sale  in  daily  papers  in  the  city  vious  notice  of  the  time,  etc.,  by  an 

of  Baltimore,  under  local  laws,  see  Chil-  advertisement  in  some  newspaper 

ton  V.  Brooks,  71  Md.  445.  printed   in  the  county  ?     We  appre- 

2.  Kellogg  V.  Carrico,  47  Mo.  157;  hend  that  such  is  not  the  general  un- 
Benkendorf  v.  Vincenz,  52  Mo.  441 ;  derstanding,  nor  the  practice  in  the 
Taylor  v,  Reid,  103  111.  349.  county,  but  that  such  notices  are  con- 

S.  St.  Joseph  Mfg.  Co.  v.  Daggett,  tinuous  to  the  day  of    sale."     Cited 

84  111.  556.  with   approval  in  German   Bank  v. 

It  is  not  necessary  that  the  newspa-  Stumpf,  73  Mo.  311. 

per  in  which  the  notice  is  published  7.  Everson  v,  Johnson,  22  Hun  (N. 

should  have  a  general  circulation  in  any  Y.)  1x5. 
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because  the  law  does  not  presume  that  secular  business  receives 
public  attention  on  that  day.^ 

Under  a  trust  deed  providing  for  a  sale  "after  first  advertising 
the  time,  place,  and  terms  thereof  for  five  days,"  a  Sunday  occur- 
ring between  the  first  and  last  publications  is  to  be  counted  as  one 
of  the  five  days  required.* 

It  will  be  presumed,  in  the  absence  of  proof,  that  the  first  pub- 
lication in  a  daily  paper  was  made  on  the  day  the  notice  bears 
date.* 

If  the  deed  or  statute  directs  the  notice  to  be  published  in  a 
newspaper  "  printed  **  in  the  county,  a  sale  cannot  be  supported 
merely  by  proof  that  the  paper  was  "  published  "  there.* 

If  the  power  does  not  designate  the  paper  in  which  the  notice 
is  to  be  published,  the  choice  of  a  paper  rests  with  the  trustee  or 
mortgagee.^  In  making  such  choice,  he  must  act  in  good  faith; 
and  where,  though  nominally  complying  with  the  terms  of  the 
power,  he  purposely  selects  an  obscure  paper,  printed  in  a  remote 
part  of  the  county,  arid  the  debtor's  interests  are  prejudiced 
thereby,  the  court  will  set  aside  the  sale .•  The  mere  fact  that 
the  mortgagee  selected  for  publication  of  the  notice,  a  paper  which 
was  not  adapted  to  giving  the  proposed  sale  so  much  publicity, 
or  to  procuring  the  presence  of  so  many  bidders,  as  another  paper 
published  nearer  the  premises  would  have  done,  is  no  evidence  of 
a  fraudulent  purpose.  All  that  can  be  required  is  that  the  paper 
selected  shall  have  a  bona  fide  circulation.'^ 

The  trustee,  if  not  restrained  by  the  deed,  may,  in  the  exercise 
of  a  fair  discretion,  publish  notice  in  a  newspaper  located  in  an- 
other state.' 

The  publication,  whether  required  by  the  statute,  or.  by  the 
terms  of  the  power,  must  be  continuous  during  the  specified  pe- 
riod ;  in  other  words,  there  must  be  no  interval  between  the  expi- 
ration of  one  publication  and  the  commencement  of  the  next.*  A 

1.  Kellogg  V.  Carrico,  47'  Mo,   157;  7.  Maxwell  v,  Newton,  65  Wis.  261. 

Cushman  v.  Stone,  69  111.  516;  Graham  8.  Ingle  v,  Jones,  43  Iowa  286.    See 

V,  Fitts,  53  Miss.  307.  also   Ingle  v,  Culbertson,  43  Iowa  26?. 

8.  Bowles  V,  Brauer,  89  Va.  466.  9.  Cushman    v.    Stone,  69  111.  516; 

8.  Kopmeier  v.  O'Neil,  47   Wis.  593.  Stine  v.  Wilkson.ioMo.  75;  Kelloggr. 

4.  Hollis  V.  Hollis,  84  Me.  96;  Brag-  Carrico,  47  Mo.  157. 

don  V.  Hatch,  77  Me.  433.  In  Washington  v.  Bassett,  15  R.  I. 

5.  Singleton  v.  Scott,  11  Iowa  589.        563,    where  the  mortgage  required 
Dealgnating  Newspaper.— A  provision     '*  twenty  days*  notice  of  such  sale  in 

in  a  trust  deed  that  a  notice  of  the  sale  some    one    of   the  public  newspapers 

should  be  published  in  some  newspaper  printed  in  said  city  of  Providence,"  and 

published   in   the   county  of  Morgan  the  sale  took  place  August  12th  under 

or  an  adjoining   county,   is   not  void  a  notice  published  in  a  daily  paper  on 

for  uncertainty.     It  gives   the   trustee  July  22d,  25th,  29th  and  August  ist,  5th, 

discretion  to  choose  a  paper  published  8th  and  nth,  it  was  held  that  the  notice 

in  any  one  of  the  counties   embraced  was  insufficient,  not  having  been  pub- 

in  the  description.     Martin  v.  Paxson,  lished  continuously  for  twenty  days  in 

66  Mo.  260.  the  paper  selected. 

6.  Webber  v.  Curtiss,  104  111.  309 ;  In  German  Bank  v.  Stumpf,  73  Ma 
Ingle  V,  Culbertson,  43  Iowa  265;  311,  where  a  trust  deed  provided  for 
Thompson  v.  Hey  wood,  129  Mass.  401.  giving  thirty  days'  notice  of  sale,  and  it 
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single  insertion  of  the  notice,  however,  may  sometimes  be  suffi- 
cient if  the  power  does  not  seem  to  contemplate  a  continuous 
publication.* 

It  is  not  necessary  that  the  sale  be  advertised  to  take  place  on 
a  day  immediately  following  the  expiration  of  the  required  period 
of  publication.  A  publication  for  a  greater  length  of  time  than 
required,  or  a  publication  expiring  some  little  time  before  the 
day  of  sale,  cannot  prejudice  any  rights  of  the  parties  interested.* 

Conversely,  under  a  statute  requiring  at  least  thirty  days'  no- 
tice, it  is  not  necessary  that  the  last  publication  shall  be  at  least 
thirty  days  before  the  sale.* 

In  determining  whether  the  publication  was  begun  the  required 
length  of  time  before  the  sale,  the  first  day  of  publication  should 
be  excluded,  but  the  day  of  sale  may  be  included.* 

Where  the  notice  is  required  to  be  published  for  a  certain  num- 
ber of  days  or  weeks,  the  full  number  must  intervene  between  the 
first  day  of  publication  and  the  day  of  sale,  the  latter  being 
counted.     A  sale  before  that  time  would  be  premature  and  void, 

was  shown  that  the  sale  was  made  under  appeared  that  in  consequence  of  a  fail- 

a  notice,  the  first  publication  of  which  ure  to  publish  the  notice  on  the  day  of 

occurred  more  than  thirty  dajs  before  the  proposed   sale,   a   public    impres- 

the  sale,  but  which  was  published  only  sion  was  produced  that  the  sale  would 

twenty-seven  times,  it  was  held  that  the  not  occur.  It  was  held  that  a  sale  made 

sale  would  not  be  disturbed,  no  injury  on   that  day,   at  which  an  inadequate 

or  inadequacy  of  price  being  shown  to  price  was  realized,  should  be  set  aside, 

have  resulted.  Ordinarily,  however,  such  an  impres- 

1.  Jenkins  t.  Pierce,  98  III.  646.    In  sion  would  not  exist  merely  because  the 

Weld   V,  Rees,  48  111.  ^28,  where  the  notice  was  not  seen  on  the  day  of  the 

deed   provided  for  a  sale  "  after  pub-  sale. 

lishing  a   notice  in   a  newspaper  pub-  8.  Taylor  v.  Reid,  103  111.  349.     See 

lished  in  the  city  of  Chicago  ten  days  also  First  Nat.  Bank  v.  Bell  Silver,  etc., 

before  the  day  of  such   sale,"   it  was  Min.  Co.,  8  Mont.  32. 

held  that  one  insertion  ten  days  before  Under  a  trust  deed  providing  that  a 

the  sale  was  sufficient,  as  the   language  sale  might  be  made  after  *'  giving  thirty 

used  seemed  to  exclude  the  idea  that  days'  notice"  by  posting  a  notice  at  the 

the  notice  should  be  published  continu-  place  of  sale,  *'and  by  advertising  the 

ously  for  that  length  of  time.     But  the  same  in  some  newspaper  published  in 

court  said  that  there  might  have  been  a  the  city  of  Austin,  Texas^  for  at  least 

question  as  to  its  sufficiency  if  "  notice  thirty  days  prior  to  the  day  of  sale,  such 

for  ten  days  "  had  been  required.  publication  to  be  made  four  times  in 

8.  Howard  v.  Hatch,  29  Barb.   (N.  succession  in  said  paper,''  it  was  held 

Y.)  297.  that  thirty  days  must  elapse  between 

In  Taylor  v,  Reid,  103  111.  349,  the  the  first  and  the  last  insertion  and  the 

court  intimated  that  if  the  publication  day   of  sale.     Howard   xk   Fulton,  79 

had  expired  an  unreasonably  long  time  Tex.  231. 

before  the  day  of  sale,  it  would  have  the  4.  Magnusson  v.  Williams,   11 1   111. 

same  efifect  as  no  notice  whatever.  450;  Worley  v,  Naylor,  6  Minn.  192  ; 

Where  the   last  day  oC  publication  Howard  v.  Hatch,  29  Barb.  (N.  Y.)  297. 

was   required  to  be  ten  days  before  the  The  first  day  of  publication  is  to  be 

sale,  it  was   held   that  while   the  last  excluded,  and  the  last  (being  the  day 

notice  could  not  be  less,  it  might  law-  of  sale)  is  to  be  Included  in  making  up 

fully  be  more,  than  ten  days  before  the  the  prescribed  number  of  days.  Bowles 

sale,  subject  only    to   the  qualification  v,  Brauer,  89  Va.  466. 

that  the  intervafmust  not  be  unreason-  Under  a  trust  deed  requiring  ten  days' 

able.    Tooke  v,  Newman,  75  111.  215.  notice  of  sale,  where  the  first  publica- 

Failnre  to  Publish  on  Day  of  Bale. —  tion  was  made  on  the  8th  day  of  Octo- 

In   Patterson  v.  Miller,  52  Md.  388,  it  ber,  a  sale  on  the  i8th  was  held  void, 
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even  though  the  notice  had  been  published  the  requisite  number 
of  times.* 

In  New  yi^rife,  where  the  notice  is  required  to  be  published  once 
each  week  for  twelve  successive  weeks,  it  has  been  held  that  the 
first  publication  need  not  be  eighty-four  days  before  the  sale,  if 
the  requisite  number  of  weekly  publications  be  made.* 

It  has  been  held  that  the  word  month  in  the  New  York  statute 
relating  to  the  publication  of  notices,  means  a  lunar  month.* 

Of  course  the  publication  should  not  begin  until  default  has 
occurred  ;  hence,  a  publication  begun  on  the  same  day  the  debt 
becomes  due,  is  premature  and  void.  It  should  not  appear  until 
the  next  day.*  If,  by  the  terms  of  the  power,  the  sale  is  not  to  be 
made  until  after  default  has  continued  for  a  stated  time,  the  re- 
quired period  of  publication  cannot  begin  until  the  period  of  con- 
tinued default  has  elapsed.  The  two  periods  are  not  synchronous, 
but  successive.* 

Mere  clerical  errors  in  the  publication,  such  as  could  not  have 
misled  anyone,  will  not  justify  setting  aside  the  sale.® 

The  statutes  usually  provide  for  filing  an  affidavit  of  publica- 
tion ;  the  power  to  make  a  valid  sale,  however,  does  not  depend 
upon  the  affidavit,  but  upon  the  fact  of  publication,  and  this  may 

there  having  been  only  nine  da^V  pub-  Gonstitationallty  of  Statute. —  The 

lication,  excluding  the  first.     Lerch  v.  New  Tork  Act  of  1842,  reducing  the 

Snyder,  2  Tex.  Civ.  App.  421.  period  of  publishing  the  notice  of  sale 

1.  Siemers  V.  Schrader,  88  Mo.  20;  from  twenty-four  weeks  to  twelve 
Enochs  V,  Miller,  60  Miss.  19.  weeks,  is  not  unconstitutional  as  to  its 

In  Bacon  v,  Kennedy,  56  Mich.  329,  operation  upon  mortgages  existing  at 
the  court,  per  Campbell,  J.,  said  :  "  The  the  time  of  its  enactment.  James  v. 
only  question  in  this  case  is  whether  a  Stull,  9  Barb.  (N.  Y.)  482. 
statutory  foreclosure  is  valid  where  the  In  Massachusetts^  it  has  been  held  that 
sale  was  made  on  a  notice  which,  al-  where  the  power  is  to  sell  the  land  "  by 
though  published  twelve  times  in  sep-  public  auction,  first  publishing  a  notice 
arate  weeks,  provided  for  selling  on  a  of  the  time  and  place  of  sale,  once  each 
day  less  than  twelve  weeks  from  the  week  for  three  successive  weeks,"  it  is 
first  publication.  The  statute  does  not  not  necessary  that  the  first  day  of  pub- 
say  that  the  notice  shall  merely  be  lication  shall  be  twenty -one  days  be- 
published  twelve  times,  once  a  week,  fore  the  day  of  sale.  Dexter  v.  Shep- 
but  once  a  week  *  for  twelve  successive  ard,  117  Mass.  480;  Frothingham  v. 
weeks.'  The  object  of  this  was  mani-  March,  i  Mass.  247. 
festly  to  give  that  full  interval  between  8.  Loring  v.  Hailing,  15  Johns.  (N. 
the  first  notice  and  the  sale."  See  also  Y.)  X19. 
Gantz  V.  Toles,  40  Mich.  725.  4.  Pratt  v.  Tinkcom,  21  Minn.  142. 

2.  George  f.  Arthur,  2  Hun  (N.  Y.)  5.  In  Macon,  etc.,  R,  Co.  v.  Georgia 
406;  Howard  v.  Hatch,  29  Barb.  (N.  R.  Co.,  63  Ga.  103,  however,  the  only 
Y.)  297.  valid  objection  to  the  sale  being  that 

A  publication  beginning  December  the  advertisement  was  premature,  and 

7th  and  ending  March  ist  next,  is  not  the  required  period  of  default  having 

a  compliance  with  the  statute  requiring  elapsed  pending  the  suit,  the  court  or- 

twelve   weeks'  publication.    Bunce  v,  dered  the  sale  to  proceed  upon  a  new 

Reed,  16  Barb.  (N.  Y.)  347.  But  under  notice    published    for     the    required 

a  statute  requiring  six  weeks'  publica-  length  of  time. 

tion,  a  notice  published  on  August  3d  6.  Mitchell  v,  Nodaway  County,  80 

and   each   week  thereafter  up  to  and  Mo.  257.     See  also  Turner  v,  Stine,  iS 

including  September  14th — the  day  of  Mo.  583;  Curd  v.  Lackland,  49  Mo.  451; 

sale — was  held  sufiicient.     Worley  v.  Draper  v,  Bryson,  17  Mo.  71 ;  Houck 

Naylor,  6  Minn.  192.  v.  Cross,  67  Mo.  151. 
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be  shown  independently  of  the  affidavit  which  is  mer Ay  prima 
facie  evidence.*  It  is  no  objection  to  the  publisher's  affidavit 
that  the  copy  of  notice  attached  does  not  appear  to  have  been 
actually  cut  from  the  newspaper  in  which  publication  was  made. 
That  it  is  a  true  copy  is  sufficient.* 

An  omission  in  the  purchaser's  deed  of  a  recital  that  the  sale 
was  advertised  as  required  by  the  terms  of  the  power,  may  be 
supplied  by  evidence  aliunde,^ 

It  has  been  held  that  the  burden  of  proving  that  proper  notice 
of  a  sale  under  a  power  was  given,  is  upon  the  party  claiming  under 
the  sale,  even  where  he  is  defendant  and  the  bill  affirmatively 
charges  that  there  was  no  publication.* 

14.  Kew  Pnblicatioii. — A  sale  is  not  invalidated  by  the  fact  that 
it  was  twice  advertised,  where  the  second  notice  was  rendered 
necessary  by  reason  of  a  defect  in  the  first  which  was  abandoned, 
and  no  one  is  shown  to  have  been  misled  by  the  substituted  pub- 
lication.* 

15.  Posting  Notioes. — It  is  sometimes  provided  that  the  notices 
of  sale  shall  be  posted  in  public  places  before  the  sale.  Such  re- 
quirements, whether  by  statute  or  the  terms  of  the  power,  must 
be  strictly  complied  with ;  and  it  will  not  answer  to  post  the  no- 
tices and  immediately  take  them  down,  thereby  preventing  the 
public  from  obtaining  the  proper  information.®  When  the  notice 
has  been  once  properly  posted  as  required  by  the  statute  or  power, 
it  will  be  presumed,  until  the  contrary  is  shown,  that  it  remained 
posted  up  to  the  day  of  sale.''  But  even  though  it  be  shown  that 
the  notices  did  not  remain  posted  during  all  the  time,  this  would 
not  affect  the  validity  of  the  sale  in  the  absence  of  fraud.  Unless 
expressly  required,  it  is  not  the  duty  of  the  party  executing  the 
power,  to  guard  against  removal  or  destruction  of  the  notices.® 

When  the  notice  is  required  by  the  terms  of  the  power  to  be 
posted  in  a  particular  place,  no  other  place,  however  public,  will 
suffice  ;  and  it  makes  no  difference  that  the  trustee  is  prevented 
by  the  owner  of  the  place  designated,  from  posting  the  notice 
there  ;  •  nor  is  it  any  excuse  that  there  was  no  such  place  as  the 
one  specified.  The  proper  remedy  in  such  case  is  to  obtain  judi- 
cial foreclosure.*^ 

1.  Mo  wry  v,  Sanborn,  72  N.  Y.  534,  gagor,    subsequent  to  the  sale,  that 

reversing-  Mowry  v.  Sanborn,  11   Hun  notice  thereof  was  properly  given. 

(N.  Y.)  545.  Such  provision  is  merely  5.  Ritchie  v.  Judd,  137  111.  453. 

for  the   protection   of  those  claiming  6.  Culbertson  i'.  Young,  50  Mich.190. 

under  the  sale,  and  to  prevent  litiga-  .    What  Is  a  PuhUc  Race. — The  side 

tion.     Field   v.  Gooding,   106  Mass.  of  a  public  square  in  a  town  or  city. 

310.  Carter  v,  Abshire,  4S    Mo.  300.    A 

8.  Goenen  t;.  Schroeder,  18  Minn.66.  courthouse,  and   not  exclusively   the 

8.  Allen  v,  DeGroodt,  105  Mo.  442.  front  part  of  it.    Campbell  v,  Wheeler, 

4.  Gibson   v,  Jones,  5  Leigh    (Va.)  69  Iowa  588. 

403.     But  see  Simson   v,  Eckstein,  22  7.  Hornby  v,  Cramer,  12  How.  Pr. 

Cal.  581,  which  holds  that  a  purchaser  (N.  Y.)  490. 

at  a  sale  under  a  power  in  a  mortgage,  8.  Graham  v.  Fitts,  53  Miss.  307. 

need  not  show  in  the  first  instance,  as  9.  Sears  v.  Livermore,  17  Iowa  297. 

against  a   purchaser  from  the  mort-  10.  In   Dutton    v.  Cotton,   10  Iowa 
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A  requirement  that  the  notice  shall  be  posted  "  at  the  court- 
house door,"  has  been  held  to  be  sufficiently  complied  with  by 
posting  it  in  the  courthouse  corridor,  about  forty  feet  from  the 
front  door,  at  the  side  of  a  stairway  leading  to  the  court  room, 
upon  a  bulletin  board  furnished  by  the  county  for  posting  notices 
of  sheriff's  sales.* 

A  notice  posted  on  the  inside  of  the  post-office  door,  where  it 
was  visible  to  the  public  except  on  Sundays,  was  held  sufficient ; 
ft  the  law  does  not  contemplate  that  such  notices  shall  be  seen  on 
Sunday.* 

Under  a  requirement  that  notices  shall  be  posted  in  three 
public  places  in  the  county,  it  is  permissible  to  post  two— and 
possibly  all  three — notices  in  different  places  in  the  same  city  or 
village.* 

A  local  custom  among  auctioneers  of  posting  notices  upon  the 
doors  or  in  the  windows  of  houses  to  be  sold,  stating  the  time 
and  place  of  sale,  does  not  have  the  force  of  law  or  contract,  and 
a  sale  made  without  observing  such  custom  is  valid.^ 

The  act  of  posting  notices  may  be  done  by  an  agent  of  the 
trustee.* 

XYI.  "BmaTiE  TJvseb  Powzb. — If,  by  reason  of  irregularities 
in  the  proceedings,  a  mortgagee's  or  trustee's  sale  is  ineffectual 
and  void,  it  is  considered  that  the  power  has  never  been  exer- 
cised,  and  a  new  sale  under  it  may  be  made.®  As,  if  the  bidder 
to  whom  the  property  is  struck  off  refuses  to  pay  the  amount  of 

408,  a  statute  required  that  one  of  the  construe  the  existing  law  in  question 

notices  of  sale  should  be  posted  at  the  as  to  advance  the  remedy,  if  a  differ- 

place  of  holding  the  last  term  of  the  dis-  ent  construction  should  liave  the  effect 

trict  court.  At  the  time  of  posting  the  to  defeat  and   destroy  a  right.     Yet, 

notices  under  a  mortgage,  no  term  of  under  the  circumstances  attending  this 

court  had  ever  been  held  in  the  county,  case,  we  think  it  safest  to  hold  that, 

but  the  notices  were  posted  in  three  inasmuch  as  the  sheriff,  without  any 

public  places  in  the  county,  one  of  fault  of  his,  did  not  do  those  things 

which  was  the  office  of  the  clerk  of  the  which,  under  the  law,  conferred  upon 

district  court.     In  holding  that  the  sale  him  the  power  to  sell,  that  the  title  of 

was  invalid,  the  court,  per  Lowe,  C.  J.,  the  defendant  to  the  premises  mort- 

said  :   "  The  power  to  deprive  a  man  gaged  was  never  divested." 
of  his  property  without  the  interven-        1.  Howard  v.  Fulton,  79  Tex.  231. 
ti6n  of  the  processes  of  the  law  of        2.  Graham  v,  Fitts,  53  Miss.  307. 
procedure,  is,  to  some  extent,  an  ex-        3.  In  Graham  v.  Fitts,  53  Miss.  307, 

traordinary,  not  to  say  a  severe,  power,  two  notices  were  posted  in  the  same 

which  should  not  be  exercised  except  town,  one  on  the  courthouse  door  and 

in  the  particular  method  prescribed  by  the  other  on  the  post-office  door,  within 

law.    If  we  sustain  the  sheriff's  sale  one  hundred  and   fifty  yards  of  each 

and  deed  in  this  case,  we  would  go  be-  other.    This  was  held  unobjectionable, 
yond  the  law  and  sanction  an  omission        4.  Chilton  v.  Brooks,  69  Md.  584. 
to  comply  with  one  of  its  important        5.  Tyler  v.  Herring,  67  Miss.  169. 
requirements.    This  we  are  unwilling        6.  Stockpole  7'.   Robbins,  47  ^rb. 

to  do,  particularly  as  the  plaintiff  had  (N.  Y.)  212;  Morse  v.  Byam,  5^  Mich, 

another  plain  remedy  which  we  think  594;  Ohnsburg  v.  Turner,  87  Mo.  127; 

he  should  have  pursued.    In   the  ab-  Ohnsorg  v.  Turner,  13   Mo.  App.  C33; 


sence,  however,  of  such  a  remedy,  and  Martin  v,  Baldwin,  yy  Minn.  537 ;  Bot- 

rather  than  that  there  should  be  a  fail-  tineau  v.  ^tna  L.  ins.  Co.,  31  Minn, 

ure  of  justice,  we  do  not  say  that,  under  125;   Enochs  v.   Miller,  60  Miss.  19; 

some  circumstances,  we  would  not  so  Bigler  v.  Waller,  14  Wall.  (U.  S.)  297; 
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his  bid,  or  fails  to  comply  with  the  terms  of  sale,  the  person  con- 
ducting the  sale  may  immediately,  before  the  bidders  have  dis- 
persed, announce  his  intention  to  resell,  and  call  for  other  bids,^ 
or  he  may,  in  the  exercise  of  a  sound  discretion,  strike  off  the 
property  to  the  next  highest  bidder.*  But  the  sale  cannot  be 
proceeded  with,  even  on  the  same  day,  if  in  the  meantime  the 
bidders  have  dispersed.  In  such  case,'a  new  advertisement  is 
necessary.* 

At  a  trustee's  sale  for  cash,  where  the  debtor  himself  is  the 

Shillaber  v,  Robinson,  07  U.  S.  68;  the  cumulative  remedy  of  a  regular  ju- 
Lanier  v.  Mcintosh  (Mo.  1893),  23  dicial  foreclosure  and  sale  is  allowed;  or 
S.  W.  Rep.  787.  a  decree  is  entered  requiring  the  gran- 
Doubts  having  arisen  as  to  the  va-  tee  to  execute  the  power  in  accordance 
lidity  of  a  trustee's  conveyance,  the  with  the  terms  of  the  trust  deed,  as  the 
purchaser  deeded  back  to  the  trustee,  trustee  should  have  done ;  or  the  exe- 
who  again  sold  the  property  to  the  cution  of  the -power  is,  by  decree,  de- 
same  purchaser,  giving  him  a  deed  re-  volved  upon  a  new  trustee  appointed 
citing  the  facts,  and  purporting  to  con-  for  the  purpose."  Stephens  v.  Clay, 
vey  all  the  interest  of  the  grantor  in  17  Colo.  489,  citing'  Wells  v.  Caywood, 
the  trust  deed.  It  was  held  that  whether  3C0I0.  4S7;  Koester  v.  Burke,  81  111. 
the  first  sale  and  deed  were  void  or  436;  Doe  t^.  Robinson,  24  Miss.  688; 
not,  the  purchaser  was  invested  with  Huckabee  v,  Billingsly,  16  Ala.  414; 
the  legal  and  equitable  title.  Fulton  Taylor  v.  King,  6  Munf.  (Va.)  358  ; 
V,  Johnson,  24  W.  Va.  95.  Cranston  v.  Crane,  97  Mass.  459;  Ful- 

Power  Exhausted  by  Flnt  Bale. — A  ton  v,  Johnson,  24  W.  Va.  95. 

trust  deed  required  the  trustee  to  give  Where,  at  a  foreclosure    sale,  the 

ninety  days'  notice  before  selling.    He  sheriff  sold  the  premises  to  the  highest 

advertised  and  made  a  sale  in  all  re-  bidder,  the  mortgagee,  for  $500,  and, 

spects  regular  and  valid,  except  that  about  fifteen  minutes  later,  having  in 

only  eighty- nine  days' notice  was  given,  the  meantime  sold   another  tract,  he 

The  plaintiiT  became    the    purchaser  again  offered  the  premises  first  sold 

and  received  a  deed  from  the  trustee,  and  they  were   bid   in   by  the  same 

Subsequently,  the  trustee  on  discover-  mortgagee  for  $542,  it  was  held  that  the 

ing  the  defect. in  the  notice,  re-adver-  power  was  exhausted  by  the  first  sale, 

tised,  giving  ninety-five  days'  notice,  and  the  second  was  a  nullity.     Paquin 

again  sold  the  property  to  the  plaintiff,  v,  Braley,  10  Minn.  379. 

and  gave  him  another  deed.     In  eject-  1.  Fall  River  Sav.  Bank  t^  Sullivan, 

ment  brought  against   the  debtor's  131  Mass.  537. 

grantee,  it  was  held  that  while  the  first  At  a  trustee's  sale,  the  premises  were 

sale  and  deed  were  ineifectual  to  deprive  struck  oiT  to  the  highest  bidder,  who, 

the  debtor  of  his  equitable  estate,  the  upon  being  asked  by  the  trustee  what 

trustee   nevertheless  divested  himself  she  could  do,  replied  that  she  did  not 

of  his  legal  title  under  the  trust  deed ;  know,  and  soon  after  went  away  with- 

that  the    first  sale   extinguished   the  out    tendering  the   purchase  price  or 

power  of  sale  so  far  as  the  original  getting    a  deed,   and   did  not  return; 

trustee  was  concerned ;   and   that  his  whereupon  the  property  was  again  of- 

attempted  resale  and  second  convey-  fered  for  sale  by  the  trustee  and  struck 

ance  was  a  nullity,  and  did  not  cut  off  off  to  the  plaintiiT  at  a  higher  price.     It 

the  right  of  redemption.    The   court,  was  held  that  the  trustee's  conduct  was 

per  Helm,  J.,  said  :  "An  effort  on  his  not  oppressive;  the  sale  being  for  cash, 

part  to  exercise  the  power  originally  he  had  a  right  to   demand  immediate 

vested  in  him,  by  an  attempted  resale  payment;  and  it  was  proper  for  him  to 

or  a  second  deed,  is  of  no  more  force  resell  before  the  bidders  dispersed,  and 

and  effect  than  if  the  same  proceedings  thus  avoid  the  necessity  of  re-advertis- 

were  taken  by  one  who  had  never  been  ing.     Davis  f .  Hess,  103  Mo.  31. 

connected  with  the  power."  The  court  S.  Dover  v,  Kennerly,  38  Mo.  469. 

also  observed  that  in  such  cases,  **Ap-  8.  Barnard  v,  Duncan,  38  Mo.  170; 

propriate  equitable  relief  is  usually  ob-  Dover  v.  Kennerly,  38  Mo.  469;  Judge 

tained  in  one  of  the  following  modes  :  v,  Booge,  47  Mo.  544. 
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highest  bidder,  but  is  unable  to  produce  the  money,  he  is  not  in 
a  position  to  complain  of  the  carrying  out  of  an  arrangement 
publicly  made  at  the  time  between  the  trustee  and  all  the  other 
bidders  and  parties  in  interest,  to  the  effect  that  if  the  debtor 
failed  to  raise  the  money  within  three  days,  the  trustee  should 
convey  the  property  to  the  next  highest  bidder.* 

If  the  trustee  is  directed  by  the  power  to  make  a  public  sale 
only  on  a  particular  day  named,  and  he  sells  on  that  day,  but  fails 
to  compel  the  purchaser  to  complete  his  purchase,  it  seems  that 
his  power  is  exhausted  and  he  cannot  resell  on  a  later  day,  even 
after  a  new  advertisement.*  Where,  upon  the  failure  of  the  suc- 
cessful bidder  to  complete  his  purchase,  the  trustee  makes  a  resale, 
the  measure  of  damages  as  against  the  first*  purchaser  is  not  con- 
clusively  the  difference  of  price  between  the  two  sales  ;  but  if  the 
second  sale  was  made  after  due  notice,  and  was  fairly  conducted, 
such  difference  of  price  may  be  taken  as  the  prima  facie  measure 
of  damages.*  The  party  aggrieved  by  the  trustee's  wrongful  act 
in  releasing  a  responsible  purchaser  and  reselling  for  a  lower  price, 
is  not  bound  to  repudiate  the  second  sale  and  enforce  the  liability 
of  the  first  purchaser;  but  he  may  abide  by  the  resale  and  sue 
the  trustee  for  the  difference  in  price  between  the  two  sales.* 

In  some  of  the  states  it  is  provided  by  statute,  that  where  the 
mortgage  is  given  to  secure  the  payment  of  installments,  each  in- 
stallment shall  be  regarded  as  a  separate  mortgage  and  may  be 
foreclosed  as  such  ;  and  that  a  redemption  from  a  sale  for  an  in- 
stallment shall  not  prevent  a  subsequent  foreclosure  sale  for  other 
installments.  But  if  the  premises  consist  of  a  single  tract,  the 
statutes  contemplate  but  one  sale,  from  the  proceeds  of  which  the 
entire  debt  secured,  though  not  ajl  due,  shall  be  paid.* 

xyn.  Who  Mat  Pubchase  at  tee  Sale — 1.  The  Mortgagee— a. 
In  General. — A  mortgagee  with  power  of  sale  is  not  allowed  to 
become  the  purchaser,  either  directly  or  indirectly,  at  his  own 
sale,  unless  expressly  authorized  to  do  so  by  the  power  itself  or 

1.  Maloney  v,  Webb,  112  Mo.  575.  grantor,  and  thereupon  conveyed  the 

S.  Simmons  v.  Baynard,  30  Fed.  Rep.  property  back  to  the  trustee,  and  in- 

533    {distinguishing-  Richards  v.  duced  him  to  resell  it  under  the  power» 

Holmes,  18  How.  (U,  S.)  147);  Olcott  at  which  resale  they  were  the  success- 

v.  Bynum,  17  Wall.  (U.  S.)46;  Markey  ful    bidders  for  an  insignificant  sum, 

V,  Langley,  92  U.  S.  148.  and  received  a  new  deed  from  thetrus- 

S.  Barnard  v,  Duncan,  38  Mo.  170;  tee.     It  was  held  that  the  second  sale 

Gardner  v.  Armstrong,  31  Mo.  536.  was,a  nullity,'  and  that  the  defendants 

4.  Sherwood  v,  Saxton,  63  Mo.  78.  were  liable  to  the  grantor  for  the  sur- 

ColluBive  Resale. — The  grantor  in  a  plus  arising  from  the  first  sale.    Gair 

trust  deed  having  fied  from  the  state,  v,  Tuttle,  49  Fed.  Rep.  198. 

the  trustee  sold  the  property  under  the  C.  Dakota  Code  Civ.   Proc   (1883), 

power,  and  the  defendants  became  the  ^97-615;  Michigan  Anno.  St.  (1882), 

purchasers  at  a  price  sufficient  to  pay  8497-^515  (see  McCurdy  v.  Clark,  27 

the  trust  debt  and    leave  a  surplus.  Mich.  445;  Miles  v.  Skinner,  42  Mich. 

The  defendants,  after  receiving  a  deed  181 ;   Bridgman  v,  Johnson,  44  Mich. 

from  the  trustee,  became  apprehensive  491);   Wisconsin   Rev.  St,  (1878),  ch. 

that  they  would  be  compelled  to  pay  153,  3523-3543;  Kelly's  St.  Minnesota 

this  surplus  to  other  creditors  of  the  (1891),  5371,5372.     For  the  construc- 

924 


IVho  Kay  FnrohMe                  TRUST  DEEDS.  at  tlM  Ma. 

by  statute.*  The  fact  that  the  sale  is  made  by  the  mortgagee 
ostensibly  to  a  third  person  who  acts  as  bidder,  will  not  save  the 
transaction,  if  it  appears  that  the  mortgagee  was  only  carrying 
out  a  prearranged  plan  to  get  the  title  for  himself,  through  the 

tion  of  this  statute  see  Daniels  v.  Smith,  exercise  of  the  power,  and  the  interpo- 

4Minn.  172;  Shorts  x^.Cheadle,  8  Minn,  sition   of  a   trustee,  although   it  gets 

67;  Watkins  v,  Hackett,  20  Minn.  106;  over  the   difficulty  so   far  as  form  is 

Towler  v.  Johnson,  26  Minn.  338 ;  concerned,  does  not  affect  the  substance 

Standish   v.  Vosberg,   27   Minn.    175;  of  the  transaction."     Farrar  t;.  Farrar, 

Martin  v.  Sprague,  29  Minn.  53.  40  Ch.  Div.  409. 

1.  Michoud  V,  Girod,  4  How.  (U.  In  New  Tork,  the  mortgagee  is  hy 
S.)  503  ;'Lockett  v.  Hill,  i  Woods  (U.  statute  permitted  to  purchase  in  good 
S.)552;  Korns  v.  Shaffer,  27  Md.  83;  faith.  3  Rev.  St.  (6th  ed.),  p.  847,  ^  7. 
Dobson  V,  Racey,  8  N.  Y.  216;  Ber-  Independently  of  the  statute,  it  has  been 
gan  V,  Bennett,  i  Cai.  Cas.  (N.  Y.)  i ;  held  that  his  purchase  is  not  void  if  no 
2  Am.  Dec.  281 ;  Joyner  v.  Farmer,  78  unfair  advantage  was  taken.  Elliott  v. 
N.  Car.  196;  Froneberger  v.  Lewis,  79  Wood,  53  Barb.  (N.  Y.)  285;  affirmed 
N.  Car.  371 ;  Sumner  v,  Sessoms,  94  in  45  N.  Y.  71;  Slee  v.  Manhattan  Co., 
N.  Car.  371 ;  Gibson  t;.  Barbour,  100  N.  i  Paige  (N.  Y.)  48;  Bergan  v,  Ben- 
Car.  192;  Simpson  v.  Simpson,  107  N.  nett,  i  Cai.  Cas.  (N.  Y.)  i;  2  Am.  Dec. 
Car.  552;  Whitehead  v.  Hellen,  76  N.  281 ;  Hubbell  v.  Sibley,  5  Lans.  (N.  Y.) 
Car.  99;  Howell  v.  Pool,  92  N.  Car.  51.  See  also  Lansing  t;.  Goelet,  9  Cow. 
450;  Garland  v,  Watson,  74  Ala.  324;  (N.  Y.)  346;  National  F.  Ins.  Co.  v. 
Thomas  v.  Jones,  84  Ala.  302;  Ezzell  Loomis,  11  Paige  (N.  Y.)  431. 
V.  Watson,  83  Ala.  120;  McCall  v.  Under  the  Maryland  Code,  art.  66, 
Mash,  89  Ala.  487 ;  Byrd  v.  Clarke,  52  authorizing  the  mortgagee,  or  his  legal 
Miss.  623 ;  Hyde  v,  Warren,  46  Miss,  representatives,  to  purchase  at  a  sale 
13;  Parmenter  v.  Walker,  9  R.  I.  225;  under  the  power,  the  executors  of  an 
Hyndman  v,  Hyndman,  19  Vt.  9;  Enck-  assignee  of  the  mortgage  may  lawfully 
ing  V.  Simmons,  28  Wis.  272;  Patten  purchase.  Chilton  v.  Brooks,  71  Md. 
V.  Pearson,  57  Me.  428 ;  Emmons  zk  445;  Condon  v.  Maynard,  71  Md.  601. 
Hawn,  75  Ind.  356 ;  Moore  v.  Thomp-  In  Minnesota,  the  statute  ( Kelly's 
sen,  40  Mo.  App.  195;  Rutherford  v,  St.  1891,^  5351)  provides  that  the  mort- 
Williams,  42  Mo.  18 ;  Thornton  v.  gagee,  his  assigns,  or  his  or  their  legal 
Irwin,  43  Mo.  153;  McNees  r.  Swaney,  representatives,  **  may  fairly  and  in 
50  Mo.  388 ;  Moore  v,  Ryan,  31  Mo.  good  faith  purchase  the  premises,"  at  a 
App.  474  ;  Blockley  v.  Fowler,  21  Cai.  sale  conducted  by  the  sheriff.  But  if 
326;  Allen  V,  Chatfield,  8  Minn.  435;  the  mortgagee's  own  agent  makes  the 
Kern  t;.  Chalfant,  7  Minn.  4S7;  Mapps  sale,  the  statutory'  permission  does  not 
V.  Sharpe,  32  111.  13;  Griffin  v.  Marine  apply.  Allen  v,  Chatfield,  8  Minn.  435. 
Co.,  52  111.  130;  Roberts  v.  Fleming,  In  Michigan,  the  statute  is  the  same 
53  111.  196;  Burr  t/.  Borden, 61  111.  389;  as  in  Minnesota.  Annot.  St.  1882, 
Nichols  V,  Otto,  132  111.  91 ;  Gibbons  8497-8515. 

V.  Hoag,95  111.  45;  Snyder  v.  Greaves  In  Rhode  Island,  to  render  a  pur- 

(N.  J.  1891),  21  Atl.  Rep.  291  ;  Very  chase  by  the  holder  of  the  mortgage, 

V,  Russell,  65  N.  H.  646;  Downes  v.  valid,  a  notice  is  required  by  statute 

Grazebrook,  3  Mer.  200 ;  In  re  Bloye,  to  be  served  on  the  mortgagor,  or  upon 

I  Mac.  &  G.  488.  the  person  holding   the  equity  of  re* 

Reason  of  Mortgagee's   Disability. —  demption.    McLaughlin  v,  Hanley,  12 

The  disability  of  the  mortgagee  to  be-  R.  I.  61. 

come  the  purchaser  at  his  own  sale.  In  Wisconsin,  the.  statute  (3531)  al- 
bas recently  been  explained  by  Lord  lows  the  mortgagee  to  purchase  at  bis 
Justice  Lindley,  upon  a  simpler  ground  own  sale,  provided  he  acts  fairly  and  in 
than  the  relation  of  trust,  as  follows  :  good  faith.      See  Maxwell  v.  Newton, 

"A  sale  by  a  person  to  himself  is  no  65  Wis.  261. 

sale  at  all,  and  a  power  of  sale  does  Where  the  property  was  bid  in  by  the 

not  authorize  the  donee  of  the  power  mortgagee  for  less  than  half  its  value, 

to  take  the  property  subject  to  it  at  a  and  then  sold  by  him  to  the  defendant, 

price  fixed  by  himself,  even  although  both  parties  knowing  that  the   mort- 

such   price   be   the  full  value  of  the  gagor  was  insane,  the  sale  was  held 

property.     Such  a  transaction  is  not  an  fraudulent  and  void.     Even  if  the  fact 
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agency  of  the  nominal  bidder.^  But  where  the  sale  is  made  to 
the  mortgagee  through  the  medium  of  a  third  person,  and  the 
property  is  subsequently  conveyed  to  a  bona  fide  purchaser  with- 
out notice,  the  mortgagor  will  not  be  allowed  to  redeem  after  the 
statutory  period  as  against  him.*  The  mortgagee  cannot  even 
sell  to  a  partnership  of  which  he  is  a  member.  He  has  no  right 
to  become  the  purchaser  either  in  severalty,  joint  tenancy  or 
otherwise.* 

In  an  action  by  the  purchaser  at  a  sale  under  the  power,  to  re- 
cover possession  from  the  mortgagor,  the  latter  is  not  entitled  to 
an  instruction  that  the  burden  is  on  the  purchaser  to  prove  that 
he  was  not  the  partner  or  agent  of  the  mortgagee  at  the  sale.* 

Not  only  the  mortgagee,  but  also  his  solicitor  or  the  attorney 
who  acts  for  him  in  conducting  the  sale,  is  disqualified  from  pur- 
chasing. As  to  the  latter,  it  was  remarked  by  Lord  Eldon  that 
he  was,  upon  principle,  the  individual  of  all  others,  disabled.^ 
The  same  disability  attaches  to  the  mortgagee's  agent.  He  can- 
not purchase  either  for  himself  or  for  some  one  else.®  A  pledgee 
of  the  mortgage,  who  exercises  the  power,  cannot  purchase,  not 
only  because  he  is  acting  as  mortgagee,  but  also,  because  he  oc- 
cupies the  position  of  trustee  as  to  both  mortgagor  and  mort- 
gagee.''    Of  course  after  the  mortgagee  has  exercised  the  power 

of  insanity  had  not  been  known,  equitj  4.  McMillan  v,  Baxiey,  112  N.  Car. 

would  set  aside  the  sale  upon  a  showing  578. 

that  no  injustice  would  be  done,  and  6.  Ex  /.  Bennett,  10  Ves.  381 ; 

that  the  parties    could   be   placed  in  Ex  p.  James,  8    Ves.    337.    See  also 

statu  quo,    Encking  z;.   Simmons,  28  Downes  v,  Grazebrook,  3  Mer.  200; 

Wis.  272.  Fox   V.  Mackreth,  2  Bro.  C.  C.  400; 

1.  Simpson  V.  Simpson,  107  N.  Car.  Whitcombr.  Minchin,  5Madd.  Ch.91; 
552;  Nichols  V.  Otto,  132  111.91;  Gib-  Orme  v,  Wright,  3  Jur.  19;  York 
bons  V.  Hoag,  95  111.  45 ;  Parmenter  v.  Building  Co.  v,  Mackenzie,  8  Bro.  P. 
Walker,  9  R.  I.  225 ;  Very  v,  Russell,  C.  42 ;  Parnell  v.  Tyler,  2  L.  J.  U.  S.  Ch. 
65  N.  H.  646;  Locicett  v.  Hill,  i  Woods  195 ;  Martinson  v,  Clowes,  2X  Ch.  Div. 
(U.  S.)  552;  Elliott  V,  Pool,  3  Jones  Eq.  860;  Campbell  v.  Swan,  48  Barb.  (N. 
(N.  Carl)  17.  Y.)  109;  Gardner  t?.  Ogden,  22  N.  Y. 

Presnmption  of  Ck>llaBlon. — The  mere  327;  Dyer  v.  Shurtleff,  112  Mass.  165; 

fact  that  nearly  two  years  after  the  sale,  Howard  v,   Harding,  18  Grant's  Ch. 

the  purchaser  conveyed  the  property  to  (Ont.)  181. 

the  mortgagee,  does  not  create  a  suffi-  He  cannot  become  such  purchaser 

ciently    strong    presumption    that  the  either  personally  or  through  his  clerk, 

former  was  acting  for  the  latter  at  the  Ellis   v,   Dellabough,  i  c  Grant's  Ch. 

sale,  to  overcome    the    positive  tcsti-  (Ont.)  583.    Nor  can  the  clerk  pur- 

mony  of  both  to  the  contrary.    Burr  v,  chase  for  his  own  benefit.    Hobday  v. 

Borden,  61  111.  389.                                 ^  Peters,  28  Beav.  349. 

2.  Burns  v.  Thayer,  11  c  Mass.  89;  6.  Orme  v.  Wright,  3  Jur.  19;  Hoit 
Montague  v,  Dawes,  12  Allen  (Mass.)  v.  Russell,  56  N.  H.  559;  Gibson  r.  Bar- 
397 ;  Dexter  v.  Shepard,  117  Mass.  480 ;  hour,  100  N.  Car.  192 ;  Adams  v.  Sayre, 
Gibbons  v.  Hoag,  95  111.  45;  Very  v,  76  Ala.  509;  Thompson  v.  Holman,  28 
Russell,  65  N.  H.  646;  Benham  v.  Rowe,  Grant's  Ch.  (Ont.)  35. 

2  Cal.  387;  Blockl^  V.  Fowler,  21  Cal.  An  officer  of  a  building  society  can- 

726;  Robinson  v,  Cullom,  41  Ala.  693;  not  become  a  purchaser  at  a  sale  under 

Rutherford   v,    Williams,  42   Mo.  18;  a  power  in  a  mortgage  given  to  the 

Thurston  v.  Prentiss,  i  Mich.  193;  Niles  society.     Martinson  v.  Clowes,  21  Ch. 

V,  Ransford,  i  Mich.  338.  Div.  557. 

8.  Lockett  V,  Hill,  i  Woods  (U.  S.)  7.  Callan  v,  Wilson,  127  U.  S.  540. 

552  ;  Mapps  V,  Sharpe,  32  111.  13.  See  infra^  this  title.  The  Trustee, 
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and  made  a  sale  in  good  faith  to  a  third  person,  his  duties  as 
trustee  are  at  an  end,  and  he  may  thereafter  deal  with  the  prop- 
erty the  same  as  anyone  else.*  The  rule  that  the  mortgagee 
shall  not  be  allowed  to  become  the  purchaser  is  intended  not 
merely  to  remedy  actual  wrong,  but  to  prevent  the  possibility  of 
it ;  and  hence  the  actual  bona  fides  of  the  sale,  or  the  fairness  of 
the  price,  is  no  defense.*  In  a  few  states,  however,  the  doctrine 
prevails  that  a  purchase  by  the  mortgagee  is  not  ipso  facto  voida- 
ble, but  becomes  so  upon  proof  of  any  unfair  advantage  taken  by 
the  mortgagee.' 

b.  Effect  of  Purchase  by  Mortgagee. — The  mortgagee's 

title  as  purchaser  is  not  absolutely  void,  but  only  voidable,  and 
other  creditors  cannot  impeach  it.    It  is  good  against  all  the  world, 

1.  Munn  V,  Burges,  70  111.  604.  Edmiston  v,  Brucker,  40  Hun  (N.  Y.) 

ABftgnment  of  Bid  to  Mortgagee. — The  256;  Matthews  v.  Daniels  (Ark.  1893), 

purchasers  at  a  sale  under  a  mortgage  21  S.  W.  Rep.  469. 

power,  subsequently  notified  the  mort-  In  Howards  v,  Davis,  6  Tex.  174,  the 

gagee  that  they  were  unable  to  pay  the  court,  in  holding    that  a   mortgagee 

purchase   price,  whereupon  he  agreed  could  buy  at  his  own  sale,  said :  *'A 

to  take  the  property  at  the  amount  of  mortgagee  is  a  trustee,  but  in  a  quali- 

their  bid.     There  was  no  arrangement  fied  sense.     He  does  not  hold  for  the 

or    understanding   between  the  mort-  benefit  of  others,  but  for  himself.     He 

gagee  and  the  purchasers  at  the  time  of  is  a  cestui  que  trust  as  well  as  trustee, 

the  sale,  except  that  he  agreed  to  give  He  has  an  interest  in  the  property, 

them  a  reasonable  time  to  pay  the  pur-  It   is  pledged  expressly  to  secure  his 

chase- money.     No  deed  was  executed,  claim,  and,  were  he  deprived  of  the 

nomoney  paid,  nor  was  possession  taken  power  to  purchase,  he  might  suffer  a 

by  the  mortgagee.    It  was  held  that  this  great  loss  by  its  sale  at  a  low  price, 

was  not  an   indirect  purchase  by  the  He  has  an  interest  that  the  bid  shall 

mortgagee  at  his  own  sale,  and  that  the  amount  to  his  incumbrance,  and  that 

foreclosure  was  valid,  and   cut  off  the  the  property  be  not  sacrificed,  to  the 

equity  of  redemption.  Durden  v.  Whet-  injury  as  well  of  the  mortgagor  as  the 

stone,  92  Ala.  480.  defeat  of  his  own  claim,  as  this  may  be 

8.  Moore  v,  Thompson,  40  Mo.  App.  the  only  fund  for  the  discharge  of  his 

195 ;  Thornton  v.   Irwin,   43   Mo.  153;  debt.     Sales  at  foreclosures,  whether 

Blockley  t;.  Fowler,  21  Cal.326;  Ruther-  under  a  power  or  by  decree,  are  open 

ford  V,  Williams,  42  Mo.  18.  and  public,  and  are  made  after  long 

Aotoal  Fraud  Immaterial. — In  Ve^  v.  notice,  and  it  is  to  the  interest  of  the 
Russell, 65  N.  H. 646,  the  court,  by  Fos-  mortgagor  that  the  mortgagee  shall 
ter,  J.,  said:  "We  think  it  would  be  enter  into  the  competition  at  the  sale." 
dangerous,  even  when  no  fraud  is  In  Bohn  v,  Davis,  75  Tex.  24,  the 
shown,  to  hold  the  sale  valid  in  such  question  was  whether  the  trustee  in  a 
cases,  and  that  the  safer  course  is  to  deed  given  to  secure  several  creditors, 
discourage  every  appearance  or  sus-  among  them  the  trustee,  could  himself 
ptcion  of  fraud,  by  adopting  strictly  the  purchase  at  his  own  sale.  The  court, 
rule  as  above  expressed,  that  a  pur-  by  Henry  }.,  after  stating  the  rule  as 
chase  of  the  mortgaged  estate  by  the  to  mortgages,  said :  "  We  see  no  sub- 
mortgagee must,  as  to  the  mortgagor,  stantial  reason  why  the  rule  should 
be  regarded  as  ipso  facto  fraudulent  not  embrace  such  cases  as  this.  If  by 
and  void."  any  means  the  trust  is  abused  as  to 


S.  Howards  v,  Davis,  6  Tex.  174 
Connolly  v,  Hammond,  51  Tex.  635 
Marsh    v.    Hubbard,    50    Tex.     203 


the  other  beneficiaries  by  the  trustee, 
they  have  their  remedy. '  In  this  case 
they  make  no  complaint." 
Woonsocket  Sav.  Inst.  v.  American  A  mortgagee  may  purchase  the  mort- 
Worsted  Co.,  13  R.  1. 35^ ;  Robinson  v,  gage  premises  at  the  sale  under  a  fore- 
Amateur  Assoc,  14  S.  Car.  148;  Mills  closure  by  advertisement.  Lewis  v. 
V,  Williams,  16  S.  Car,  593.  And  see  Duane,  69  Hun  (N.  Y.)  28;  Moritz  v. 
Elliott  V.  Wood,  53  Barb.  (N.  Y.)  285;     St.  Paul  (Minn.),  54  N.  W.  Rep.  37a 
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except  the  owner  of  the  equity  of  redemption.^  The  mortgagee 
himself  cannot  be  heard  to  repudiate  it.*  The  rule  may  be  stated 
to  be  that  an  unauthorized  purchase  by  the  mortgagee  arms  the 
mortgagor  or  his  successors  in  title  with  an  option  to  have  the 
sale  declared  invalid  and  the  right  of  redemption  established,' 
or  to  ratify  and  affirm  the  sale,  and  receive  the  benefit  of  it.*  It 
may  be  confirmed  either  by  release  under  seal,  estoppel,  or  laches.* 

If  the  mortgagor,  with  knowledge  that  the  sale  was  made  to 
the  mortgagee,  acquiesces  in  it  and  treats  it  as  valid,  he  cannot 
afterwards  repudiate  it.® 

A  delay  of  sixteen  years  on  the  part  of  the  mortgagor  precludes 
relief,  on  the  ground  of  laches.'' 

What  is  a  reasonable  time  for  disaffirming  has  been  limited  by 
some  courts,  by  analogy,  to  the  statutory  period  of  redemption 
after  the  sale.® 

A  sale  to  the  mortgagee,  under  the  power,  after  the  debt  has 
been  fully  paid,  may  be  set  aside  at  any  time  within  ten  years.* 

1.  Kern  v,  Chalfant,  7  Minn.  487;  ment  of  the  purchaser's  bid,  the  mort- 
Allen  i\  Ransom,  44  Mo.  263 ;  Reddick  gagor  cannot  be  heard  to  claim  that 
V.  Gressman,  49  Mo.  389;  Emmons  v,  the  mortgagee  has  exercibed  the  power 
Hawn,  75  Ind.  356;  Martinez  v,  Lind-  and  therefore  is  not  entitled  to  a  decree 
sey,  91  Ala.  334;  Comer  v,  Sheehan,  of  foreclosure.  Martin  v.  McNeelj, 
74  Ala.  458;   Cooper   r.  Hornsby,  71  101  N.  Car.  634. 

Ala.  65;   Harris  v.  Miller,  71  Ala.  26;  4.  Garland  v.  Watson,  74  Ala.  323. 

Spain  V,  Watt,  16  Grant's  Ch.  (Ont.)  5.  Joyner  v.  Farmer,  78  N.  Car.  196; 

260.  Brunson  v.  Morgan,  84  Ala.  59S. 

2.  Whitehead  v.  Whitehurst,  icS  N.  6.  Moore  v.  Ryan,  31  Mo.  App.  474. 
Car.  458.  In  Dawkins  v.  Patterson,  87  N.  Car. 

8.  Dobson  v.  Racey,  8  N.  Y.  216;  384,  where  the  mortgagee  bought  in 
Blockley  v.  Fowler,  21  Colo.  326;  Ben-  the  property  for  the  full  amount  of 
ham  Vn  Rowe,  2  Cal.  387;  Byrd  v.  the  debt,  and  the  mortgagor  assented 
Clarke,  52  Miss.  623;  McNees  v,  Swa-  to  the  sale  by  an  agreement,  under 
ney,  50  Mo.  388;  Thornton  v.  Irwin,  4^  which  he  was  given  a  year  to  redeem. 
Mo.  153;  Nichols  t;.  Otto,  132  111.  91;  and  the  evidence  showed  that  the  sale 
Moore  v.  Titman,  44  111.  367;  Ross  v,  was  fairly  and  honestly  conducted,  the 
Demoss,  45  111.  447 ;  Hall  v,  Towne,  45  court  refused  to  disturb  it 
111.  493;  Roberts  v.  Fleming,  53  111.  7.  Bergan  7^.  Bennett,  i  Cai.  Cas.(N. 
196;  Harper  r.  Ely,  56  111.  179;  Waite  Y.)  i  ;  2  Am.  Dec.  281. 
V.  Dennison,  51  111.  319;  Brothers  v.  Bro-  So,  of  a  delay  of  fourteen  years,  dur- 
thers,  7  Ired.  Eq.  (N.Car.)  150;  Garland  ing  which  time  the  rights  of  third  per- 
f>. Watson,  74  Ala.  324;  Harris  v.  Miller,  sons  had  intervened.  Brunson  r.  Mor- 
71  Ala.  26;  Downs  v,  Hopkins,  65  Ala.  gan,  84  Ala.  598.  See  also  Learned  r. 
508;  Ezzell  V.  Watson,  83  Ala.*  120;  Foster,  117  WE  ass.  365. 
Thomas  x\  Jones,  84  Ala.  302  ;  Knox  v.  8.  Comer  v.  Sheehan,  74  Ala.  452; 
Armistead,  87  Ala.  511;  Alexander  f.  Ezzell  v.  Watson,  83  Ala.  120;  Alex- 
Hill,  88  Ala.  487;  Craddock  v.  Ameri-  ander  v.  Hill,  88  Ala.  487. 
can,  etc.,  Mortg.  Co., 88  Ala.  281 ;  Dur-  Dlaafflrmance  by  Inflanta. — The  infant 
den  V.  Whetstone,  92  Ala.  480;  Gibson  heirs  of  the  mortgagor,  who  was  dead 
V.  Barbour,  100  N.  Car.  192;  Froneber-  at  the  time  of  the  foreclosure  sale,  at 
ger  V.  Lewis,  79  N.  Car.  426 ;  Joyner  v,  which  the  mortgagee  became  the  pur- 
Farmer,  78  -N.  Car.  196;  Summer  v,  chaser,  should  be  allowed  to  disaffirm 
Sessoms,  94  N.  Car.  371.  the  sale  at  any  time  within  two  yean 

Election  to   Rescind — Judicial  Fore-  (the  statutory  period  of  redemption) 

cloture. —  Where  the  mortgagee  has  after  coming  of  age,  provided  twenty 

elected  in  court  to  treat  a  mortgage  years  had  not  elapsed  since  the  sale. 

sale  under  the  power  as  a  nullity,  be-  Alexander  v.  Hill,  88  Ala.  487, 

cause  the  mortgagee  took  an  assign-  9.  Askew  v,  Sanders,  84  Ala.  356. 
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In  AlabanuLy  it  is  held  that  the  mortgagee  himself  may  bring  a 
suit  in  equity,  to  have  the  defect  in  his  title,  arising  from  the 
mortgagor's  right  of  disaffirmance,  removed  by  a  confirmation  of 
the  sale,  if  the  mortgagor  so  elects,  or  by  a  resale  under  decree  of 
court.^  Until  the  mortgagor  has  elected  to  disaffirm  the  sale,  he 
has  legal  title  in  the  property  capable  of  being  conveyed.*  And 
after  conveying  all  his  interest  in  the  land  to  a  third  person,  he 
has  no  longer  any  right  to  either  affirm  or  disaffirm  the  sale  on 
the  ground  that  the  mortgagee  was  the  purchaser.*  The  mort- 
gagor will  not  be  allowed  to  disaffirm  under  a  bill  to  set  aside  the 
sale,  containing  no  allegation  as  to  the  state  of  the  accounts,  nor 
offering  to  pay  what  may  be  due.* 

If  the  mortgagor  and  mortgagee,  after  the  maturity  of  the  mort* 
gage,  make  an  arrangement  by  which  the  latter  is  to  become  the 
purchaser  at  foreclosure  sale,  this  will,  if  possible,  be  construed 
as  intended  to  keep  the  equity  of  redemption  from  being  cut  off 
by  the  sale.* 

After  wrongfully  purchasing  at  his  own  sale,  the  mortgagee 
may  perfect  his  title  by  obtaining  a  conveyance  from  the  holder  of 
an  outstanding  and  superior  title.® 

r.  Permission  to  Purchase. — A  provision  in  the  power,  that 
the  mortgagee  may  purchase  at  his  own  sale,  is  valid,  and  protects 
the  mortgagee,  provided  the  sale  was  fairly  conducted.'^  But 
authority  of  this  character  must  be  clear  and  unambiguous,  or  it 
will  not  protect  him.®  A  purchase  by  the  mortgagee  under  per- 
mission is  '*  a  transaction  which  the  law  would  watch  with  jeal- 
ousy ;  "  •  and  the  mortgagee  will  be  held  "  to  the  strictest  good 
faith,  and  the  utmost  diligence  for  the  protection  of  the  rights  of 
the  debtor.''»<> 

A  previous  arrangement  between  the  mortgagee  and  a  third 
person,  by  which  the  latter  is  to  bid  on  behalf  of  the  former,  at 
least  the  amount  of  the  debt  and  costs,  has  no  tendency  to  pre- 
vent competition  and  does  not  invalidate  the  sale.^^ 

1.  Craddock  v.  American  Freehold,  14  Allen  (Mass.)  369;  Hall  v.  Bliss,  118 

etc^  Co.,  88  Ala.  281;   Alexander  v.  Mass.  554 ;  Kennedy  v.  Dunn,   q8  Cal. 

Hill,  88  Ala.  487.  359;  Knox  v,  Armistead,  87  Ala.  511 ; 

8.  McCall  V.  Mash,  89  Ala.  487;  Griffin  t;.  Marine  Co., 5a  111.  130;  Elliott 
Bernstein  v,  Humes,  60  Ala.  582.  v.   Wood,  45  N.  Y.  71 ;   Waters    v, 

3.  American  Freehold  Land  Mort-  Groom,  11  CI.  A  F.  684. 

gftge  Co.  T^.  Sewell,  92  Ala.   163;  Mc-  8.  InGriffin  v.  MarineCo.,52111. 130, 

all  V,  Mash,  89  Ala.  487.  a  mortgage  provided  that    the    mort- 

4.  Garlands.  Watson,  74  Ala.  323.  gagee '*  may  become  the  purchaser  at 

9.  McNees  v.  Swaney,  50  Mo.  380.  such  sale,  provided  his  bid  for  said 
See  also  Snyder  V.  Greaves  (N«].  1891),  property  or  any  portion  thereof."  It 
21  Atl.  Rep.  291.  was  held  that  this  clause  was  too  unin- 

6.  Roberts  v.  Fleming,  53  111.  196 ;  intelligible  to  justify  the  mortgagee  in 
Walthall  V,  Rives,  34  Ala.  91 ;  Harri-  purchasing. 

son  v.  Roberts,  6  Fla.  71 X.  •.  Dexter    v.    Shepard,    117    Mass. 

7.  Matthews  v,  Daniels  (Ark.  1893),  4^* 

21  S.  W.  Rep.  469;  Ellenbogen  v.  Grif-  10.  Montague    v.    Dawes,    14  Allen 

fey,  55  Ark.  266 ;  Montague  v.  Dawes,  12  (Mass.)  369. 

Allen  (Mass.)  397;  Montague  v.  Dawes,  11.  Dexter  v,  Shepard,  X17  Mass.  4Sa 
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If  the  mortgagee  acts  in  good  faith  in  conducting  his  sale,  and 
is  authorized  to  purchase,  the  facts  that  no  other  bidders  were 
present,  and  that  the  mortgagee's  bid  was  made  through  an  agent, 
do  not  render  the  sale  invalid,  nor  does  the  fact  that  the  property 
brought  less  than  its  market  value.^ 

Where  the  mortgagee  lawfully  becomes  the  purchaser  at  his 
own  sale,  he  may  either  execute  a  deed  to  a  third  person  and  have 
the  latter  convey  back  to  him,*  or  he  may  execute  the  deed  di- 
rectly to  himself  as  purchaser,  which  would  operate  as  an  appoint- 
ment, by  the  donee  of  the  power,  to  his  own  use ;  *  and  when  the 
mortgagee  sells  to  himself  under  a  permission  in  the  power,  he  is 
bound  to  complete  the  purchase,  the  same  as  if  he  were  a  stranger 
to  the  mortgage.  He  cannot,  by  ignoring  the  sale,  and  failing  to 
execute  a  deed  to  himself  as  purchaser,  maintain  an  action  on  the 
debt  where  the  amount  of  his  bid  was  sufficient  to  extinguish  it.^ 

d.  Sales  by  Pubuc  Officers. — Where  by  statute  the  sheriff 
of  a  county  is  authorized  or  required  to  conduct  foreclosure  sales 
under  powers,  it  seems  that  the  mortgagee,  even  without  express 
permission,  may  lawfully  purchase  at  the  sheriff's  sale.^  But 
under  a  mortgage  providing  for  a  sale  by  either  the  mortgagee  or 
marshal,  it  was  held  that  they  were  co-trustees,  and  that  the 
mortgagee  could  not,  by  refusing  to  conduct  the  sale  in  person, 
remove  his  disability  to  purchase  at  a  sale  by  the  marshal.' 

The  inhibition  against  the  mortgagee's  purchasing  at  his  own 
sale,  extends  to  all  officers  authorized  or  required  by  law  to  con- 
duct mortgage  sales.'^ 

2.  The  Tnutee. — The  trustee  in  a  trust  deed  is  not  allowed  to 
become  the  purchaser  at  his  sale  under  the  power,  either  on  his 
own  behalf,  or  as  agent  for  a  third  person.  The  law  will  not  tol- 
erate any  attempt  on  his  part  to  act  in  the  double  capacity  of 
buyer  and  seller.®  It  has  been  judicially  intimated  that  a  trustee 
might  be  allowed  to  purchase  with  the  express  consent  of  his 
beneficiary ;  ®  but  certainly  the  consent  of  the  grantor  would  be 

1.  Learned  v,  Geer,  139  Mass.  31;  the  proper  performance  of  his  dutj  as 
Wing  V.  Hayford,  124  Mass.  249;  King  seller.  The  fact  that  he  unites  the  two 
f.  Bronson,  122  Mass.  122;  Matthews  v.  characters  in  his  own  person,  cannot 
Daniels  (Ark.  1893),  21  S.  W.  Rep.  469.  give  him  any  additional  rights ;  on  the 

2.  Dexter  v.  Shepard,  117  Mass.  480;  contrary,  he  is  held  to  a  stricter  ac- 
Hood  V.  Adams,  124  Mass.  481;  Gam-  countabilitj  when  he  undertakes  to 
ble  V.  Caldwell  (Ala.  1893),  12  So.  Rep.  buy." 

424.  5.  Ramsey  v.Merriam,  6  Minn.  168; 

8.  Hall  v.  Bliss,  118  Mass.  554  ;  Hood  Allen  v.  Chatfield,  8  Minn.  435.    See 

V,  Adams,  124  Mass.  481  ;    Marsh  v.  also    Bloom    v.    Van    Rensselaer,  15 

Hubbard,  50  Tex.  203.  111.  503. 

4.  In  Hood  i>.  Adams,  124  Mass.  481,  6.  Gaines  v.  Allen,  58  Mo.  537. 

the  court,  by  Endicott,  ].,  said :    "  If,  7.  Mapps  v.  Sharpe,  32  111.  13. 

by  virtue  of  the  power  in  the  mort-  8.  Stephens  v.  Beall,  22  Wall.  (U. 

gage,  the  mortgagee  becomes  the  pur-  S.)  329  ;  White  v.  Trotter,  14  Smed.  & 

chaser,  he  is  bound  to  carry  out  and  M.  (Miss.)  30;  Lawrence  v.  Hand,  23 

complete  his  purchase  to  the  same  ex-  Miss.  103  ;  Lass  v.  Sternberg,  50 

tent  as  any   other   purchaser.    The  Mo.  124. 

proper  performance  of  his  duty  as  pur-  9.  Lord  Eldon,  in  Downes  v,  Gnue- 

chaser  is  as  imperative  upon  him  as  is  brook,  3  Mo.  200. 
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equally  essential ;  and  there  are  grave  reasons  of  public  policy 
why  he  should  not  be  allowed  to  purchase  even  with  their  joint 
consent.  It  has  been  held  that  a  purchase  by  the  trustee  at 
his  own  sale,  is  so  far  a  nullity  that  it  cannot  be  considered  an 
''  alienation  "  of  the  title  such  as  would  defeat  a  policy  of  fire  insur- 
ance.* 

The  doctrine  that  a  sale  by  the  trustee  to  a  third  person  secretly 
acting  for  the  trustee,  may  be  set  aside,  is  carried  to  the  extent 
that  creditors  not  secured  by  the  deed  may  demand  an  annulling 
of  the  transaction  of  the  trust,  even  though  all  other  parties  inter- 
ested in  the  disposition  of  the  proceeds  are  satisfied  with  the 
trustee's  conduct.* 

There  is  nothing  improper  in  the  beneficiaries  sending  their  bid 
to  the  trustee,  and  requesting  him  to  sell  the  estate  to  them  in 
case  he  does  not  procure  a  higher  bid  at  the  sale ;  and  the  trustee 
may  do  so  without  breach  of  trust,  subject  always  to  the  limita- 
tion that  he  must  do  nothing,  as  their  agent,  toward  obtaining 
the  property  at  an  unfair  advantage.^ 

If  the  trustee  in  a  second  trust  deed  becomes  the  purchaser  at  a 
sale  under  the  first  trust  deed,  his  beneficiaries  are  entitled  to  the 
benefit  of  his  bargain,  but  they  must  first  reimburse  him  in  fuU.^ 
A  purchase  by  the  trustee  on  behalf  of  his  beneficiary,  but  with- 
out previous  authority,  is  not  binding  upon  the  beneficiary  unless 
he  ratifies  it,  as  by  accepting  a  deed.** 

Where  the  trustee  is  also  bne  of  the  secured  creditors,  who  are 
empowered  by  the  trust  deed  to  bid  at  th^  sale,  it  is  no  objection 
that  the  sale  was  made  to  the  trustee's  atlfbrney  for  the  benefit  of 
all  the  creditors.® 

Though  the  debtor  has  a  right  to  avoid  a  sale  at  which  the 
trustee  has  become  a  purchaser,  yet  he  ratifies  it  when,  with  full 
knowledge  of  all  the  facts,  he  arranges  with  the  trustee  for  the 
privilege  of  procuring  a  third  person  to  buy  from  the  trustee, 
and  afterwards  stands  by  and  sees  the  property  improved  in  good 
faith.» 

It  is  held  in  Alabama  that  after  an  acquiescence  'of  several 
years,  a  mortgage  sale  will  not  be  set  aside  at  the  instance  of  the 
mortgagor,  on  the  grounds  that  the  person  who  conducted  the 
sale  became  the  purchaser,  that  the  mortgagee  was  not  present, 
and  that  the  auctioneer  had  no  written  authority  for  making  the 
sale.® 

After  the  trustee's  sale  has  been  closed,  there  is  no  reason  why 
the  trustee  should  not  have  as  good  a  right  as  any  one  else  to 
purchase  the  property  from  the  successful  bidder,  provided  there 

1.  Commercial  Union  Assur.  Co.  z\  Crutchfield  v.  Haynes,  14  Ala.  49; 
Scammon,  126  111.  360.  Gunter  v,  Janes,  9  Cal.  643. 

2.  Elliott  V.  Pool,  3  Jones  Eq.  (N.  5.  Ellsworth  i'.  Harmon,  loi  III.  274. 
Car.)  17.  6.   Kennedy  v.  Dunn,  58  Cal.  739, 

8.  Seesel  v.  Ewan,  35  Ark.  127.  7-  Jenkins  v.  Pierce,  98  IH.  646. 

4.  Lass  V.Sternberg,   50   Mo.  124;        8.  Welsh  v.  Coley,  82  Ala.  363;<jar- 
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was  no  collusion  or  understanding  between  them  to  that  effect  at 
the  time  of  sale.^ 

3.  Creditors  in  Trust  Deeds. — One  who  is  merely  a  creditor,  se- 
cured  by  the  trust  deed,  but  occupying  no  relation  of  trust  as  to  the 
property,  may,  if  he  acts  in  good  faith,  become  the  purchaser  at 
the  trustee's  sale.*  The  relation  of  a  creditor  secured  by  trust 
deed  to  a  sale  by  the  trustee,  has  been  likened  to  that  of  a  mort- 
gagee of  property  sold  under  judicial  foreclosure.  In  either  case, 
there  is  no  danger  to  be  apprehended  from  the  creditor's  bidding 
at  the  sale.* 

To  render  a  purchase  by  a  beneficiary  valid,  it  must  be  free 
from  all  suspicion  of  collusion  with  the  trustee.*  The  benefici- 
ary's title  as  purchaser  at  the  trustee's  sale  may  be  attacked  col- 
laterally by  showing  that  the  trust  debt  was  paid  before  the  sale.' 

4.  Jnnior  Mortgagees. — A  junior  mortgagee,  being  a  stranger  to 
the  prior  mortgage,  is  under  no  disability  to  purchase  at  a  sale 
under  it.®  If,  however,  the  junior  incumbrancer  also  holds  the 
equity  of  redemption  in  trust  for  others,  he  stands  in  the  same 
position  as  any  other  trustee,  and  cannot  prejudice  the  rights  of 

land  V.  Watson,  74  Ala.  323;  Cooper  v.  Parkinson  v.  Hanburj,  3  De  G.  J.  ftS. 
Hornsby,  71  Ala.  62.  450,  which  seems  to  hold  the  contrair- 

1.  Stephens  v.  Beall,  22  Wall.  (U.S.)        In  Watkins  v,  McKellar,  7  GnntS 

329.  Ch.  (Ont.)  584,  the  right  of  a  junior  in- 

2.  Richards  t>.  Holmes,  18  How.  (U.  cumbrancer  to  acquire  an  irredeemable 
S.)  143;  Smith  V.  Black,  1x5  U.  S.308;  title  bj  purchase  at  a  sale  under  the 
Easton  v,  German  American  Bank,  127  prior  mortgage,  is  asserted  in  the  fol- 
U.  S.  532;  Loveland  ^.  Clark,  11  lowing  language  bjr  the  court:  "*  The 
Colo.  265.                                *  proposition  that  the  defendants,  being 

8.  Easton  v.  German  American  Bank,  mortgagees,  were  incapable  of  acquir- 

127  U.  S.  532.  ing  an  absolute  interest  in  the  property 

4.  Bloom*  7'.  Van  Rensselaer,  15  in  question  proceeds,  I  suppose,  upon 
111.  503.  this,  that  a  mortgagee  is  a  trustee  for 

In  Fishburne  v.  Smith,  34  S.  Car.  the'  mortgasor,  and  incapable,  there- 

330,  where  at  a  trustee^s  sale  the  cred-  fore,  of  dealing  with  the  estate  for  his 
itor  bid  a  certain  sum,  but,  upon  a  trus-  own  benefit.  That  a  mortgagee  is  a  trus- 
tee's suggestion,  he  withdrew  that  bid,  tee  for  the  mortgagor,  in  some  sense  of 
and  afterwards  became  the  successful  that  word,  cannot  be  denied ;  but  that 
bidder  at  a  much  lower  price,  the  sale  he  is  not  a  trustee,  in  the  sense  implied 
was  set  aside.  in  the  argument,  is  equally  clear.  Had 

Creditor  In  PotMisioii.  —  Where  the  it  been  true  that  mortgagor  and  mort- 

creditor  purchases  at  the  trustee's  sale,  gagee  stand  to  each  other  in  the  rela- 

and  the  sale  is  set  aside  for  irregular-  tion  of  trustee   and  cestui  que  trusty 

ities,  he  will  be  treated  as  a  mortgagee  then  all  dealings  between  them  in  re- 

in  possession   after  default,   with  the  lation  to  the  equity  of  redemption,  must 

right  to  retain   possession   until  the  have  been  regulated  by  the  rules  ap- 

debt  is  fully  paid.     Harper  v.  Ely,  70  plicable   to  dealings  between  trustee 

111.  581.  and  cestui  que  trust;  and  upon  the 

5.  Hancock  7'.  Why  bark,  66  Mo.  672.  same    assumption,  every  purchase  of 

6.  Shaw  t*.  Buttny,  II  Jur.  N.  S.  90;  an  incumbrance  affecting  the  estate 
33  Beav.  494 ;  34  L.  J.  Ch.  257 ;  Kirk-  made  by  the  mortgagee  must  have 
wood  It.  Thompson,  34  L.  T.  (jh.  305,  3  been  held  to  be  a  purchase  for  the 
De  G.  J.  &  S.  613;  Brown  7'.  Woodhouse,  benefit  of  the  mortgagor.  Butthefalsitv 
14  Grant^s  Ch.  (Ont.)  682  ;  Munsen  r.  of  both  conclusions  is  apparent.  And  if 
Hauss,  22  Grant's  Ch.(Ont.)  279;  Har-  itt>etru^,asIapprehenditis,thatamort- 
ron  7».  Yemen,  3  Ont.  Rep.  133;  Ten  gagee  is  allowed  to  deal  for  the  equity 
Eyck  V.  Craig,  62  N.  Y.  406.    But  see  of  redemption  as  a  stranger  ;  and  if  it 
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his  beneficiaries  by  purchasing  at  the  prior  mortgage  sale.'  But 
the  mere  fact  that  the  junior  mortgagee  is  in  possession^  and  is 
directed  by  his  mortgage  to  pay  over  to  other  creditors  of  the 
mortgagor,  any  surplus  after  satisfying  his  own  debt,  does  not 
make  him  a  trustee  in  such  sense  that  he  cannot  purchase  the 
prior  mortgage  a 

5.  The  Hortgagor. — While,  of  course,  there  can  be  no  objection 
to  the  mortgagor  purchasing,  yet  he  cannot  thus  obtain  a  title 
which  would  cut  out  subseouent  incumbrances.  On  the  contrary, 
it  operates  to  their  benefit.^  This  is  equally  true  of  a  purchase 
by  the  holder  of  the  equity  of  redemption,  subject  to  two  or 
more  mortgages.* 

A  director  of  a  corporation  mortgagor  is  not  prevented  by  his 
ofHce  from  purchasing  at  a  sale  under  the  mortgage,  if  he  acts  in 
good  faith.* 

The  mortgagor's  wife  may  purchase,  take  a  deed  from  the 
mortgagee,  and  hold  the  estate  as  her  separate  property.  The 
objection  that  the  husband  cannot  convey  directly  to  the  wife  does 
not  apply.* 

be  clear,  as  it  no  doubt  is,  that  a  mort-  and  prior  to  the  exercise  of  his  duties 

gagee  who  gets  in  the  incumbrance  as  trustee ;  he  can  never  sell,  because 

affecting  the  mortgaged  estate,  is  en-  persons  having  a  paramount  title  to 

titled  to  receive  the  full  amount  due  his,  choose  to  exercise  their  right,  and 

upon  such  incumbrance,  no  matter  how  therefore  prevent  the  possibility  of  his 

advantageous  the  terms  upon  which  he  exercising  his  right,  which  is  a  trust 

may  have  acquired  it,  then  I  know  of  only  to  arise  if  it   was  ever  in  his 

no  principle  upon  which  to  hold  a  power  to  sell,  which  it  was  not,  in  con- 

fuisne     incumbrancer     incapacitated  sequence  of  the  sale  made  by  the  prior 

from  purchasing  the  estate  upon  a  sale  mortgagees/' 

by  a  prior  mortgagee  under  his  power/'  8.  Otter  v,  Vaux,  6  De  G.  M.  &  G. 

1.  Parkinson  v.  Hanbury,  3  De  G.  ].  638;  Toulmin  v.  Steere,  3  Mer.  aio. 

&  S.  450;  Boyd  V.  Hawkins,  1  Ired.  4.  Hilton  v.  Bissell,  i  Sandf.  Ch.  (N. 

Eq.  (N.  Car.)  304;  Taylor  v.  Heggie,  Y.)  407;   Stiger  v,  Mahone,  24  N.'J. 

83   N.   Car.  344;  Van    Epps  v.    van  Eq.  426;  Tompkins  v.  Halstead  21  Wis. 

Epps,  9   Paige  (N.   Y.)   337;  Bell  v,  no;  Plum  v.  Studebaker,  etc.,  Co.,  89 

Webb,  3  Gill.  (Md.)  163.  Mo.  163. 

8.  In  Kirkwood  v,  Thompson,  34  L.  A  purchaser  of  the  equity  of  redemp* 
J.  Ch.  305 ;  3  De  G.  J.  &  S.  613,  Cran-  tion,  who  has  assumed,  and  agreed  to 
worth  Ch.,  speaking  of  such  a  mort-  pay  two  mortgages  on  the  property, 
gage,  said :  **A8  between  the  mort-  cannot  obtain  a  title  so  as  to  cut  out  the 
gagor,  the  person  conveying,  and  the  rights  of  the  second  mortgagee,  by  bid- 
person  to  whom  it  was  conveyed  in  ding  in  the  property  at  a  sale  under  the 
trust  to  sell,  it  certainly  was  a  mort-  first  mortgage,  collusively  arranged  be- 
gage  as  far  as  he  was  concerned.  He  tween  himself  and  the  holder  of  the 
took  possession,  and  he,  taking  posses-  first  mortgage.  The  payment  of  the 
s  i  o  n ,  could  be  liable  to  account  as  amount  of  his  bid  operated  to  extin- 
mortgagee.  It  cannot  t>e  contradicted  guish  that  mortgage,  and  made  the  see- 
that,  between  the  parties  conveying  ond  mortgage  a  first  lien.  Thompson 
and  the  parties  to  whom  it  was  con-  v.  Hey  wood,  129  Mass.  401. 
veyed,  it  certainly  was  a  mortgage.  It  5.  Twin  Lick  Oil  Co.  t'.  Marbury,  91 
is  possible — I  do  not  say  whether  that  U.  S.  587;  Holt  xk  Bennett,  146  ^ass. 
would  be  so— that  there  might  have  437 ;  Saltmarsh  z*.  Spaulding,  147  Mass. 
been  different  duties  as  between  him  324.  Even  if  good  faith  were  not  shown, 
and  the  mortgagor,  if  he  had  sold,  than  the  sale  could  be  avoided  only  by  repay - 
would  have  existed  in  the  case  of  a  sim-  ment  of  the  purchase  price.  Saltmarsh 
pie  mortgage.  But  what  took  place  is  v.  Spaulding,  147  Mass.  234. 
something  that  comes  in   paramount  6.  Field  7'.  Gooding,  106  Mass.  310 ; 
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6.  Co-Tenant  of  Hortg^agor.— In  the  absence  of  fraud  or  collu- 
sion, the  owner  of  an  undivided  interest  in  land  covered  by  a 
mortgage  or  trust  deed,  may  become  the  purchaser  of  his  co-ten- 
ant's interest  at  a  sale  under  the  power ;  but  the  co-tenant  may 
avail  himself  of  the  purchase  by  contributing  his  proportion  of  the 
purchase  price.^ 

XVin.  The  Cohteact  of  PuBCHAaE — 1.  Statute  of  Frauds. — Un- 
der the  Statute  of  Frauds,  the  purchaser  at  a  mortgagee's  or 
trustee's  sale  cannot  be  compelled  to  complete  the  contract  or  be 
sued  for  damages,  unless  a  memorandum  of  the  sale  was  signed 
by  him  or  by  an  auctioneer  acting  as  the  agent  for  both  parties.* 
A  memorandum  signed  by  the  sheriff,  containing  a  description  of 
the  property  sold,  terms  of  sale,  etc.,  is  competent  evidence  of  the 
sale,  though  not  executed  by  the  sheriff's  deputy  who  personally 
conducted  the  sale.* 

As  long  as  the  mortgagee  and  purchaser  treat  the  contract  of 
sale  as  binding,  the  mortgagor  cannot  take  any  advantage  of  their 
failure  to  comply  with  the  Statute  of  Frauds.* 

2.  Sights  of  Piurchaser ;  Caveat  Emptor. — ^The  doctrine  of  caveat 
emptor  applies  to  sales  by  trustees  and  mortgagees,  so  as  to  charge 
the  purchaser  with  notice  of  want  of  authority  or  of  irregularities 
in  the  sale  proceedings.*  The  purchaser  cannot  avoid  his  pur- 
chase on  the  ground  that  the  trustee  ought  not  to  have  sold  until 
the  amount  of  prior  liens  had  been  ascertained ;  the  rule  of 
caveat  emptor  applies.®  Ordinarily,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase-money  by  the  trustee.* 
The  rule  that  one  who  purchases  from  a  trustee  with  jiotice  of 
the  trust  is  charged  with  the  same  trust  in  respect  to  the  property, 
does  not  apply  to  sales  under  trust  deeds  at  public  auction.* 

•  It  has  been  declared  that  the  same  reasons  of  public  policy  ex- 
ist for  giving  favor  and  security  to  titles  acquired  under  powers 

Stetson  z;.  O'SulIivan,  8  Allen  (Mass.)  tained  that  the  tract  contained  but  twen- 

321 ;  Gantz  v.  Toles.  40  Mich.  725.  ty- three  acres.  It  was  held  that  thepur- 

1.  Burr  V,  Mueller,  65  111.  258.  chaser  could  not  recover  back  from  the 

2.  Cook  V.  H 11  Hard,  9  Fed.  Rep.  4;  trustee  the  amount  per  acre  paid  for 
Doty  V,  Wilder,  15  111.  408;  Burke  v,  the  number  of  acres  short,  but  that  he 
Haley,  7  111.  614.  would  be  entitled  to  have  the  sale  set 

8.  JBarclej  v.  Bates,  2  Mo.  App.  139.  -aside  on  the  ground  of  mistake.     Coons 

4.  Durden  v.  Whetstone,  93  Ala.  400;     r.  North,  27  Mo.  73. 

Cooper  v.  Hornsby,  71  Ala.  62;  New-  Res  AiUndicata. — ^A   judgment    reo- 

burn  V.  Bass,  82    Ala.  622;  Welsh  t'.  dered  bj  a  justice  of  the  peace  in  an  ac- 

Coley,  82  Ala.  363.  tion  of  forcible  entry,  in   favor  of  the 

5.  Hamilton  v,  Lubukee,  51  111.  415 ;  purchaser  at  a  trustee's  sale,  is  no  bar  to 
Stephens  v.  Clay,  17  Colo.  4^;  Thomp-  an  action  to  set  aside  the  sale,  the  jus- 
son  T^  Hey  wood,  129  Mass.  401;  Pierce  tice  having  no  jurisdiction  to  determine 
V.  Grimley,  77  Mich.  273.  questions  involving  the  title.  Equitable 

Mistake  In  QuanUty.— The  property  Trust  Co.  7*.  Fisher,  106  111.  189. 
to  be  sold  was  described  in  a  trustees         6.  Fleming  v.  Holt,  12  W.  Va.  143. 
notice  of  sale,  and  also  announced  at        7.  See,which  is  a  well  considered  caae 

the  sale,  as  consisting  of  eighty  acres,  and  reviews  the  authorities  generally, 

and  was  sold  en  masse  At  a  certain  price  Woodwine  v.  Woodrum,  19  W.Va.^. 
per  acre.      It  was  subsequently  ascer-        8.  Wood  v,  Augustine,  61   Mo.  46. 
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of  sale  in  mortgages  and  trust  deeds,  as  are  recognized  in  respect 
to  judicial  sales.' 

If  the  purchaser  dies  before  paying  the  purchase-money,  his  ex- 
ecutors or  administrators  may  pay  it  and  take  a  deed  to  them- 
selves  as  trustees  for  the  heirs  or  devisees.  Upon  such  title  they 
can  maintain  ejectment  for  the  land.^  If  the  purchaser  volun- 
tarily pays  taxes  assessed  on  the  land  against  a  subsequent  mort- 
gagee in  possession,  he  cannot  sue  the  latter  to  recover  back  the 
amount  paid.^ 

'  3.  KightB  Under  Invalid  Sale. — A  foreclosure  sale  which,  by 
reason  of  irregularities,  is  insufficient  to  convey  the  legal  title  to 
the  purchaser,  but  which  results  in  a  payment  of  the  debt  secured, 
is  generally  held  to  operate  as  an  assignment  of  the  equitable  title 
to  the  securities,  to  the  extent  necessary  to  reimburse  the  pur- 
chaser."* Each  subsequent  conveyance  by  the  purchaser  also  op- 
erates as  an  assignment  of  the  securities.^  So,  the  purchaser  ac- 
quires the  rights  of  the  mortgagee  under  an  irregular  statutory 
sale  made  by  a  sheriff  or  other  officer,  in  place  of  the  mortgagee 
himself.*  Even  though  the  sale  was  wholly  void,  yet  if  the  pur- 
chase-money has  been  used  to  extinguish  the  trust  debt,  the  pur- 
chaser is  entitled  to  be  subrogated  to  the  rights  of  the  creditor, 
but  he  must  assert  his  rights  in  a  court  of  equity.'^ 

The  payment  of  a  part  of  the  amount  bid  at  a  sale  under  the 
power  in  a  mortgage,  if  the  sale  fails  of  consummation,  in  conse- 
quence of  the  non-payment  of  the  balance  of  the  bid,  operates  in 
equity  as  an  assignment  of  the  mortgage  debt  to  the  extent  of 

1.  Willard  v.  Boggs,  56  III.  163.  tation  the  mortgagee  should  convey  the 

2.  Lewis  V.  Wells,  50  Ala.  198.  mortgaged  premises  to  the  purchaser, 
'  S.  Swan  V,  Emerson,  129  Mass.  289.    such  conveyance  would  pass  to  a  pur- 

4.  Jones  v.  Mack,  53  Mo.  147;  Rus-  chaser  the  benefit  of  the  possession  so 

sell  V.  Whitely,  59  Mo.  196;  Wilcoxon  held  bj  the  mortgagee,  and  would  avail 

T^   Osborn,  77    Mo.    621;    Gilbert  v,  the  purchaser  in  the  same  manner  as  if 

Cooley,    Walk.   (Mich.)   494  ;    State  the  possession  throughout  had  been  held 

Bank  v.  Chapelle,  40  Mich.    447  ;  by  himself.     Bright  v,  Murray,  i  Ont. 

Dearnaley   v.  Chase,  136   Mass.  288  ;  Rep.  172. 

Burns  V.  Thayer,  115  Mass.  89;  Brown  5.  Cooke  v.  Cooper,  18  Oregon  142; 

V.  Smith,  1 16  Mass.  108 ;  Holmes  v.  Niles  v,  Rausford,  i  Mich.  338. 

Turner's   Falls  Co.,   142    Mass.   590 ;  6.  Hoffman  v.  Harrington,  33  Mich. 

Robinson  v.  Ryan,  25  N.  Y.  320  ;  Gros-  392. 

venor  v.  Day,  Clarke   (N.   Y.)    109;  7.  Bonner  t;.  Lesslcy,  61   Miss.  392; 

Johnson   v.   Robertson,  34    Md.    165;  Windett  v.  Hurlbut,  115  111.  403. 

Clark  V.  Wilson,  56  Miss.  753 ;  Rogers  Told  8ale.«-In  Hayes  v.  Lieulokken, 

V.  Benton,  39  Minn.  39;  Ingle  v.  Cul-  48  Wis.  509,  where  a  foreclosure  sale 

bertson,  43  Iowa  265 ;  Taylor  v.  Agri-  was  made  by  a  person  purporting  to 

cultural,  etc.,  Assoc,  68  Ala.  229.  act  as  the  foreign  executor  of  the  mort- 

So,  if  a  mortgagee  should  enter   into  gagee,  but  whose  authority,  as  such,  was 

possession  of  the  mortgaged  premises  not  sufficiently  established,  and  at  the 

and  retain  the  same,  in  such  a  manner  sale  such  person  became  the  purchaser, 

as  to  set  the  Statute  of  Limitations  run-  it  was  held  that  the  sale  could  not  be 

ning  in  his  favor  as  against  the  owner  treated  as  an  equitable  assignment  to 

of  the  equity  of  redemption,  or  against  him  of  the  mortgage  and  debt, 

any  person  who  claimed  the  estate  ad-  Duiu|ge8  For  Irregularity. — Where  a 

Tersely  from  the  mortgagee,  and  before  power  of  sale  has  been  irregularly  exer- 

the  lapse  of  the  statutory  period  of  limi-  cised,  the  person  injured  thereby  may 
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the  amount  paid,  and  to  that  extent  entitles  the  bidder  to  the 
benefits  of  the  mortgage  security.^ 

As  against  the  purchaser  in  possession  under  a  defective  sale, 
the  mortgagor  may  redeem,  but  cannot  maintain  ejectment  or  a 
writ  of  entry.* 

If  the  purchaser  goes  into  possession  in  good  faith,  and  with 
the  assent  of  the  mortgagor,  he  will  be  regarded  as  a  mortgagee 
in  possession,  and  as  having  acquired  the  legal  title  after  the  right 
of  reden^ption  has  become  barred.'  So,  a  beneficiary  who  pur- 
chases at  an  invalid  sale  by  his  trustee,  acquires  thereby  the  rights 
of  a  mortgagee  in  possession  after  default.^ 

The  mortgagor  or  his  successors  in  title  who  have  received  the 
surplus  proceeds  of  an  invalid  sale  under  the  power,  cannot  set  the 
sale  aside  and  recover  the  land,  without  first  offering  to  restore 
such  surplus  to  the  purchaser,  because  by  retaining  the  money 
they  ratify  the  sale.  The  fact  that  they  have  spent  the  money 
and  are  too  poor  to  replace  it,  does  not  excuse  a  failure  to  make 
the  tender.* 

An  action  by  the  purchaser  for  possession  cannot  be  converted 
into  a  suit  to  foreclose  the  mortgage,  upon  his  failure  to  establish 
a  valid  title  under  the  sale.* 

Where  the  purchaser  in  good  faith  make^  valuable  improve- 
ments upon  the  property  while  in  possession,  he  is  entitled  to 
compensation  therefor  upon  the  sale  being  set  aside,^  and  is  not 
accountable  for  the  rents  and  profits,  as  enhanced  by  such  im- 
provements, during  his  occupancy.® 

4.  Hon-Inqniry  CUtiue. — In  England^  the  precaution  is  frequently 
taken,  of  inserting  in  the  mortgage  a  provision  relieving  the  pur- 
recover  damages  against  the  person  Roberts  v,  Fleming,  53  111.  198;  Green 
fisilty  of  the  irregularity.  Hoole  r.  z;.  Dixon,  9  Wis.  532;  Harper's  Appeal, 
mith,  17  Ch.  Div.  434.  64  Pa.  St.  315 ;  Carroll  v.  Robertson,  15 

1.  Atkins  i;.  Tutwiler,  98  Ala.  129.        Grant's   Ch.   (Ont.)    173;  Fawcett  r. 

2.  Jones  v.  Mack,  53  Mo.  147  ;  Brown     Burwell,  27  Grant's  Ch.  (Ont.)  445. 

V,  Smith,  116  Mass.  108;  Wormell  v.  But  where  a  mortgagee  obtained  a 

Nason,  83  N.  Car.  32 ;  Wilson  v.  South  foreclosure  decree,  which  was  defec- 

Park  Com'rs,  70  111.  46.  tive  by  reason  of  certain  outstanding 

8.  Russell  v.  Akeley  Lumber  Co.,  45  claims  against  the  mortgaged  estate, 

Minn.  376 ;    Rogers   v,   Benton,   39  remaining  unforeclosed,  and  the  mort- 

Minn.  39.  gagee  then  sold  the  property  to  a  par- 

4.  Stallings  v.  Thomas,  55  Ark.  326.  chaser  with  a  notice  of  the  outstanding 

6.  Brewer  v.  Nash,  17  R.  I.  793.  claims,  and  the  purchaser  entered  and 

6.  De  Walt  v.  Kinard,  33  S.  Car.  made  improvements  upon  the  prop- 
522 ;  Johnson  v,  Johnson,  27  S.  Car.  309 ;  erty,  in  a  contest  between  the  claim- 
Simpson  t^.  Simpson,  107  N.  Car.  552.  ants  and  the  purchaser,  the  latter  failed 

7.  Poole  V.  Johnson,  62  Iowa  ox  i ;  to  get  any  allowance  for  his  improve- 
Miner  v.  Beekman,  50  N.  Y.  337;  Ba-  ments  by  reason  of  their  having  been 
con  v.  Cottrell,  13  Minn.  194;  Queen  made  with  a  notice  of  the  outstanding 
City  Perpetual  Bldg.  Assoc,  v.  Price,  rights.  Russell  v.  Romanes,  3  OnL 
53  Md.  397;  Putman  v.  Ritchie,  6  Paige  App.  Rep.  635.  And  see  Romanes  r. 
(N.  Y.)  390;  Wetmore  z\  Roberts,  10  Herns,  22  Grant's  Ch.  (Ont.)  469. 
How.  Pr.  (N.  Y.  Supreme  Ct.)^x;  8.  Poole  v.  Johnson,  62  Iowa  611; 
Benedict  v.  Oilman,  4  Paige  (N.  Y.)  Higginbotom  r.  Benson,  24  Neb.  461; 
58;  Mickles  v.  Dillaye,  17  N.  Y.  80;  Renard  t;.  Brown,  7  Keb.449.  See  also 
Higginbotom  v.  Benson,  24  Neb.  461 ;  Bigler  v.  Waller,  14  Wall.  (U.  S.)  297. 
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chaser  at  a  sale  under  the  power,  from  all  necessity  of  inquiring  as 
to  the  regularity  of  the  sale  proceedings.^  Under  such  a  clause, 
if  the  mortgagor  suffers  injury  through  the  misconduct  of  the 
mortgagee  in  selling  improperly,  his  only  remedy  would  be 
against  the  mortgagee  personally  for  damages,  and  not  against 
the  purchaser.*  There  are  two  kinds  of  these  protection  clauses : 
firsty  to  the  effect  that  if  a  sale  is  authorized  according  to  the 
conditions  of  the  power,  the  purchaser  shall  not  be  obliged  to 
inquire  into  the  regularity  of  the  proceedings  under  it;  second^ 
to  the  effect  that  the  purchaser  is  not  only  relieved  from  inquir- 
ing into  the  regularity  of  the  proceedings,  but  also  from  inquir- 
ing into  the  existence  of  default  or  the  right  to  exercise  the 
power.'  Under  a  provision  of  the  first  class,  the  purchaser  is  not 
protected  if,  in  fact,  the  power  of  sale  had  not  become  operative. 
He  must  look  to  that  at  his  peril.^  The  protection  of  clauses  of 
this  character  extends  only  to  bona  fide  purchasers,  having  no 
actual  knowledge  of  irregularities  or  improprieties.  While  such 
a  clause  excuses  non-inquiry,  it  does  not  waive  the  effect  of 
actual  notice.*   , 

5.  fimocent  Puiohasen. — The  rule  has  been  laid  down  that  a 
bona  fide  purchaser  at  a  sale  under  a  power,  without  notice  of 
any  fraud,  irregularities,  or  defects,  is  entitled  to  the  same 
protection  in  his  purchase  as  if  the  foreclosure  had  been  by 
decree  in  equity.* 

In  respect  to  constructive  notice,  the  purchaser  at  a  sale  under 
a  power  has  the  right  to  rely  upon  the  record  as  it  existed  at 
the  time  of  sale.^     His  title  cannot  be  affected  by  a  collateral 

1.  See  Hunter's  Sale  under  Mortg.  The  rule  stated  in  the  text  has  been 
147.  followed  and  applied  in  many  cases: 

2.  Dicker  v.  Angerstein,  3  Ch.  Div.  Shillaber  v.  Robinson,  97  U .  S.  69 ; 
60a  ;  Prichard  v.  Wilson,  xo  Jur.  N.  Hosmer  v.  Campbell,  98  111.  ^72 ;  Jen- 
S.  330.  kins  V,  Pierce,  98  III.  646 ;   Carey   xk 

8.  See  forms  given  in  Hunter's  Sale  Brown,  62  Cal.  373;  Hoit  v,  Russell,  56 

under  Mortg.,  Appendix  B.  N.  H.  559;  Philips  v,  Bailey,  82  Mo. 

4.  Ford  V.  Heely,  3  Jur.  N.  S.  11 16.  6jt9;    Penny    v.   Cook,    19  Iowa  538; 

6.  Selwyn  v.  Garfit,38  Ch.  Div.  273;  Welsh  v.  Coley,  82  Ala.  363;  Slee  r. 
Parkinson  v.  Hanbury,  i  D.  &  S.  143 ;  Manhattan  Co.,  i  Paige  (N.  Y.)  48; 
Jenkins  v,  Jones,  6  Jur.  N.  S.  391;  Ledvard  t^.  Chapin,  6  Ind.  320;  Wade 
Thomas  v,  Davies,  9  W.  R.  831.  v.  Harper,  3  Yerg.  (Tenn.)  383. 

Protection  Agalnit  Aetnal  Hotice. — It  7.  Gibbons  v.  Hoag,  95  111.  45 ;  Mul- 

would  seem  to  be  competent  for  the  lanphy  v,  Simpson,  4  Mo.  319. 

parties  to  extend  the  protection  still  Hotioe  of  Ida  Pendens. — Pending  a  bill 

further,  by  providing  in  the  mortgage  to  redeem  land  from  a  sale  under  a  trust 

that  actual  knowledge  of  irregularities  deed,  a  portion  of  the  land   was  sold 

shall  not  effect  the  title  of  the  pur-  under  a  second  trust  deed.    The  bill  in 

chaser,  and  that  the  debtor's  only  rem-  the  suit  to  redeem  set  forth  the  claims 

edy  shall  be  for  damages.     Such  a  ofthedebtoras  to  the  transaction  under 

strong  clause,   however,   is   not  com-  which  the  second  trust  deed  was  exe- 

monly  used.     See  Prichard  v.  Wilson,  cuted,  one  defense  being  usury  and  pay- 

10  Jur.  N.  S.  330;  Hunter's  Sale  under  ment.  It  was  held  that  the  pendency  of 

Mortg.  151.  the  bill  was  a  notice  to  the  purchaser  at 

€.  Jackson  v,  Henry,  10  Johns.  (N.  the  second  sale,  so  as  to  preclude  him 

Y.)    185.     See  also  Jackson  v.  Dom-  from  resisting  the  debtor's  right  to  re- 

inick,  14  Johns.  (N.  Y.)  435.  deem.   Ryan  v.  Newcomb,  125  111.  91. 
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agreement  between  the  mortgagor  and  mortgagee,  of  which  he 
had  no  notice,  to  defer  the  sale  in  consideration  of  payment  of  inter* 
est,  or  the  like.*  Nor  is  it  affected  by  any  unfair  conduct  on  the 
part  of  the  trustee  not  brought  to  the  purchaser's  notice  ;•  nor 
by  fraud  in  the  consideration  of  the  note  secured  ;'  nor  by  the 
fact  that  a  valid  tender  of  the  debt  had  been  made  before  sale, 
and  refused.* 

Where  the  debt  secured  is  tainted  with  usury,  which  by  statute 
renders  the  contract  and  securities  void,  a  bona  fide  purchaser  with- 
out notice  of  the  usury,  takes  a  good  title  at  a  sale  under  the 
power.*^ 

Even  though  the  debt  secured  has  been  fully  paid,  yet,  if  the 
mortgage  remains  unsatisfied  of  record,  a  sale  under  it  to  a  bona 
fide  purchaser  without  notice  of  the  fact  of  payment  is  held  equiv- 
alent to  a  sale  under  decree  in  equity,  and  a  complete  bar,  both  as 
against  the  mortgagor  and  those  claiming  under  him.®  This  is 
especially  true  of  a  purchaser  at  a  sale  under  a  power  which  by 
its  terms  absolves  bidders  from  making  inquiry  as  to  the  existence 

1.  Beatie  V.  Butler,  a i  Mo.  313.  So  the  reason  for  it  is  this:  Whenever 
held  as  to  a  promise  not  to  sell  without  the  lien  of  a  recorded  mortgage  con- 
giving  the  mortgagor  personal  notice,  taining  a  power  of  sale  is  in  fact  dis- 
Randall  v,  H  a  z  e  1  t  o  n,  12  Allen  charged,  in  whole,  or  in  part,  by  paj- 
(Mass.)  412.  ment  or  otherwise,  the  law  makes  it 

2.  Wade  v,  Thompson,  52  Miss.  367.  the  duty  of  t  h  e  mortgagor,  or  the 

3.  Mathews  v,  Lecompte,  24  Mo.  S45>  holder  of  the  equity  of  redemption,  as 

4.  Montague  v.  Dawes,  12  Allen  between  him  and  third  parties  having 
(Mass.)  397;  Hoit  v,  Russell,  56  N.  no  notice  thereof ,  to  procure  the  evi- 
H.  559.  dence  of  the  discharge  to  be  properly 

6.  Elliott  V,  Wood,  53  Barb.  (N.  Y.)  put  upon  record.    A  failure  so  to  do 

285;  Jackson  v.  Dominick,   14  Johns,  leaves  the  mortgage,  apparently ,  a  sub- 

(N.  Y.)  435;    Hyland  v,  Stafford,  10  sisting  security,  and  the   mortgagee, 

Barb.  (N.  Y.)  550;  Penny  v.  Cook,  19  apparently  still  clothed  with  the  an- 

Iowa  538;  Jordan   v.  Humphrey,   31  thority  originally  conferred  by  the 

Minn.  495;  Welsh  v.  Coley,  82  Ala.  363.  power ;  and  if,  in  the  exercise  of  such 

In  Minnesota^  it  is  held  that  where  apparent  authority,  a  sale  is  affected, 
a  usurious  note  and  mortgage  are  pur-  upon  the  faith  of  the  appearances,  the 
chased  before  maturity  for  value,  and  innocent  purchaser  will  be  protected 
without  notice,  and  the  purchaser  fore-  in  his  title,  if  first  recorded,  as  against 
closes  under  the  power  and  buys  in  the  party  through  whose  fault  and 
the  land  at  the  sale,  but  having  at  the  negligence  the  apparently  valid  fore- 
time of  the  sale  received  notice  that  the  closure  and  sale  were  rendered  possi- 
defense  of  usury  was  raised,  the  mort-  ble."  In  Palmer  v.  Bates,  22  Minn, 
gagor  may  have  the  foreclosure  set  532,  the  court  made  a  similar  ruling, 
aside  and  recover  possession,  without  holding  that  an  unrecorded  release  oi 
offering  to  redeem.  Scottt;.  Austin,  36  a  portion  of  the  mortgaged  premises 
Minn.  460,  overruling  Scott  v,  Austin,  was  of  no  avail  as  against  an  innocent 
36  Minn.  460.  See  also  Exley  v,  Ber-  purchaser  for  value,  whose  title  was 
ryhill,  37  Minn.  182.  acquired  under  a  foreclosure  sale  of 

6.  Warner  t'.  Blakeman,  36  Barb  (N.  the  entire  tract,  with  a  certificate  of 

Y.)  501.     See  SL  dictum  to  the  contrary  sale  duly  executed  and  recorded,  and 

in   the  earlier  case  of  Cameron  v.  the  usual  statutory  affidavits. 
Irwin,  5  Hill  (N.  Y.)  272.  But,  in  Illinois,  the  position  is  taken 

In   Merchant  v.  Woods,   27   Minn,  that  payment  of  the  mortgage  debt 

396,  the  court  said,  in  holding  the  title  extinguishes  the  mortgage,  and  that  a 

of  bona  fide  purchasers  good,  notwith-  sale  thereafter  under  the  power,  passes 

standing  a  previous   payment  of  the  no  title  in  equity,  even  as  to  an  inno- 

mortgage   debt :  **  The  principle,  and  cent  purchaser.    Redmond  v.  Packen- 
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of  default,  or  as  to  the  regularity  or  propriety  of  the  sale.*  If 
the  purchaser  be  cognizant  of,  or  a  party  to,  any  unfair  conduct 
or  actual  fraud  in  connection  with  the  sale,  he  is,  of  course,  in  no 
position  to  claim  the  immunities  of  a  bona  fide  purchaser.^ 
Though  a  sale  may  be  open  to  attack  as  against  the  original  pur- 
chaser, by  reason  of  his  having  notice  of  some  irregularity  or  de- 
fect in  the  proceedings,  yet,  if  he  conveys  to  a  third  person  hav- 
ing no  such  notice,  and  acting  in  good  faith,  the  title  of  such  third 
person  is  not  subject  to  be  defeated  on  the  ground  of  his  grantor's 
notice.*  To  entitle  a  subsequent  purchaser  to  protection,  the 
trustee's  deed  must  contain  nothing  tending  to  show  that  the 
terms  of  the  power  were  not  properly  complied  with.* 

6.  Bemedies  Agatut  Pnrehaser. — The  mortgagee  or  trustee  has 
two  distinct  remedies  against  a  purchaser  who  wrongfully  refuses 
to  complete  his  contract,  viz. :  He  may  tender  a  proper  deed  and 
sue  for  the  full  purchase  price,  or  he  may  make  a  new  sale  under 
the  power,  and  sue  the  first  purchaser  for  the  resulting  damage, 
including  the  cost  of  resale.^  Generally,  it  is  the  duty  of  the 
trustee,  upon  a  sale  at  a  fair  price  to  a  responsible  bidder,  to 
insist  upon  a  completion  of  the  purchase,  and,  if  necessary,  to 
proceed  against  the  purchaser  to  enforce  the  contract ;  but 
by  consent  of  all  parties  the  bidder-  may  be  released.*  After 
the  trustee  has  proceeded  to  make  a  second  sale,  he  cannot  main- 
tain a  suit  for  specific  performance  against  the  successful  bidder 
at  the  first  sale.^  Upon  the  failure  of  the  purchaser  to  comply 
with  a  demand  to  complete  his  payments  within  the  time  allowed 
him  for  that  purpose,  the  mortgagee  or  trustee  has  the  right  to 
treat  the  contract  as  abandoned.® 

ham,  66  111.  434.    The  purchaser  takes  6.  Sherwood  v,  Saxton,  63  Mo.  78. 

at  the  peril  of  a  void  sale  if  a  condition  7.  Fleming  v.  Holt,  12  W.  Va.  143. 

precedent  does  not  exi&t.    Shippen  v.  8.  Atkins  v,  Tutwiler,  98  Ala.  129; 

Whittier,  117  III.  286.  Seabury  v.  Doe,  2a  Ala.  207. 

1.  Dicker  v,  Angerstein,  3  Ch.  Div.  In  Atkins  v.  Tutwiler,  98  Ala.  129, 
600.  the  court  said :  '*  It  is  well  settled  in 

2.  Mann  v.  Best,  62  Mo.  491 ;  Jack-  this  state  that  though  the  power  in 
son  V,  Crafts,  18  Johns.  (N.  Y.)  no.  the  mortgage  expressly  provides  for  a 

8.  Thompson  v,  Heywood,  129  Mass.  cash  sale,  an  agreement  by  the  mort- 

401 ;    Fairman   v.  Peck,  87   111.    156 ;  gagee  to  allow  time  to  the  purchaser 

Hamilton  v,  Lubukee,  51  111.  415.  a£Fords  the  mortgagor  no  ground  of 

PuroluuM  by  Mortgagee. — Thus,  where  complaint.    The  payment  of  the  pur- 

the  mortgagee  in  bad  faith  purchased  chase- money  is  a  matter  between  the 

at  his  sale  through  a  third  person,  who  mortgagee  and  the  purchaser.     The 

subsequently  conveyed  to  him,  it  was  mortgagor  has  no  other  interest  than 

held  that  the  sale  could  not  beset  aside  that  he  obtain  credit  and  benefit  of  the 

as  against  a  bona  fide  purchaser  from  amount   bid.".     {Citing    Mewburn   r. 

the  mortgagee  without  notice.    Gib-  Bass,  82  Ala.  622;  Durden  v,  Whet- 

bons  V,  Hoag,  95  111.  45.     To  the  same  stone,  92  Ala.  480;  Cooper  v.  Hornsby, 

effect.  Burns  r.  Thayer,  115  Mass.  89;  71  Ala.  62.)     "But  it  is  clear  that  it 

Dexter  v,  Shepard,  117  Mass.  480.  is  the  right  of  the  mortgagee  either 

4.  Gunnell  v,  Cockerill,  84  111.  319.  to  insist  upon  the  payment  in  cash  of 

6.  Sherwood  v,  Saxton,  63  Mo.  78 ;  the  amount  of  the  bid,  or  to  make  the 

Dover  v.  Kennerly,  38  Mo.  469;  44  consummation  of  the  sale  dependent 

Mo.    145;   Gardner  v,  Armstrong,  31  upon  a  compliance  by  the  purchaser 

^^-  535-  with  the  terms  of  credit  agreed  upon. 
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The  purchaser  will  not  be  permitted  to  avoid  his  contract  of 
purchase  by  showing  that  there  was  a  secret  understanding  be- 
tween him  and  the  mortgagee  that  he  was  to  have  the  property 
at  the  amount  of  his  bid,  regardless  of  what  anyone  else  might  be 
willing  to  bid,  for,  if  there  was  any  fraud,  he  was  a  party  to  it,  and 
cannot  take  advantage  of  it.^ 

If  the  purchaser  has  been  misled  by  false  statements  made  by 
the  trustee  or  mortgagee  as  to  the  state  of  the  title,  by  which  he 
was  induced  to  bid  more  than  he  would  otherwise  have  bid,  he 
cannot  be  compelled  to  complete  the  purchase,  even  though  the 
amount  required  to  remedy  the  defect  might  be  deducted  from  the 
purchase  price.* 

XIX.  The  PTntCHAflEE*8  Deed  ahd  Title — 1.  Sight  to  a  Deed.— 
Except  where  otherwise  provided  by  statute,  a  purchaser  who 
has  complied  with  all  the  terms  of  the  sale,  is  entitled  to  receive 
from  the  trustee  or  mortgagee  a  deed  of  the  property  purchased, 
containing  recitals  suflicient  to  show  that  the  deed  is  made  by 
virtue  of,  and  pursuant  to,  the  power  of  sale.* 

Until  a  deed  has  been  executed  and  delivered  to  the  purchaser, 
he  does  not  acquire  the  full  legal  title,  though  the  sale  and  pay* 
ment  of  the  purchase  price  vest  in  him  the  equitable  title  which 
he  may  perfect  by  proper-  proceedings.*  But  a  bill  cannot  be 
maintained  by  the  purchaser  to  subject  other  property  to  his  pur- 
chase in  lieu  of  that  sold  under  the  power,  on  the  ground  that  the 
mortgage  by  mistake  covered  the  wrong  property.  He  must 
take  what  was  actually  sold,  or  nothing.^ 

Before  the  purchaser  can  compel  the  delivery  of  a  deed,  he 
must  tender  to  the  mortgagee  or  trustee  the  full  amount  of  his 
bid,  even  though  the  sale  was  made  for  an  installment  of  the  debt, 

He  is  entitled,  as  against  any  bidder  at  the  failure  to  make  it  in  the  manner 

the  sale,  to  hold  the  title  to  the  mort-  agreed  upon."  ■ 

gaged  property  as  mortgagee  until  a  1.  Gross  v.  Jancsok  (C.  Pl.)»  lo  N. 

bid  is  made  and  paid  in  the  manner  Y.  Supp.  541. 

prescribed  by  the  power,  or  until  he  be-  2.  Schaeffer  v.  Bond,  70  Md.  480. 
comes  bound  by  the  terms  of  an  agree-  8.  Tripp  v,  Ide,  3  R.  I.  51 ;  Smith  v, 
ment  between  him  and  the  successful  Henning,  10  W.  Va.  596. 
bidder  to  execute  a  conveyance  under  PuroliaMr  Entitled  to  Deed. — Where  a 
the  power,  and  to  become  accountable  trust  deed  provided  that  upon  fore- 
to  the  mortgagor  for  the  amount  of  the  closure  the  trustee  should  ** execute  a 
bid.  The  mortgagee's  interest  is  to  deed  to  the  purchaser,  pay  all  the 
realize  on  the  security  to  the  extent  of  amount  herein  secured,  with  interest 
the  debt  due  to  him.  The  successful  and  costs,  and  hold  the  same  subject  to 
bidder  is  not  entitled  to  the  property  as  my  order,"  the  word  ^*  same  "  was  con- 
purchaser  until  he  complies  with  the  strued  as  referring  to  the  surplus  pro- 
conditions  of  the  sale.  When  he  claims  ceeds  and  not  to  the  trustee's  deed ;  and 
as  the  purchaser  at  a  sale  under  the  that  the  deed  was  properly  delivered 
power  which  provides  for  a  -sale  for  to  the  purchaser.  Huston  r.  Seeley, 
cash,  if  his  bid  was  not  paid  in  cash,  27  Iowa  183. 

the  burden  is  upon  him  to  show  that  4.  Tripp  v,  Ide,  3  R.  I.  51 ;  Arnot  ». 

the  mortgagee  consented  to  accept  a  McClure,  4  Den.  (N.  Y.)  44;    Mowry 

provision  for  future  payment  in  lieu  of  v.  Sanborn,  68  N.  Y.  153. 

the  cash,  and   that  the  provision  for  5.  Schwickerath   v,    Cooksey,   53 

such  future  payment  has  been  made.  Mo.  75.     See  also  Haley  v.  Bagley,  37 

or  that  there  is  some  legal  excuse  for  Mo.  363. 
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and  the  purchase  price  was  sufficient  to  pay  the  unmatured  in- 
stallments also.  A  tender  of  the  amount  of  the  first  installment 
and  costs,  with  a  receipt  from  the  debtor  for  the  balance  of  his 
bid,  is  invalid.^  • 

The  purchaser  at  a  cash  sale  must  make  his  payments  to  the 
trustee  within  a  reasonable  time,  and  if  he  fails  to  pay  when  a 
deed  is  tendered,  equity  will  not  compel  the  trustee  to  convey 
upon  a  subsequent  tender  of  the  amount  bid.* 

The  purchaser  takes  the  title  as  of  the  date  of  creating  the 
power,  divested  of  all  subsequent  incumbrances,*  the  underlying 
principle  being,  that  a  deed  in  execution  of  the  power  is  the  con- 
veyance, not  only  of  the  trustee,  mortgagee,  or  assignee  executing 
it,  but  also  the  conveyance  of  the  mortgagor  himself,  relating 
back  to  the  date  of  the  mortgage.* 

Authority  to  execute  a  deed  to  the  purchaser  at  a  sale  under 
the  power  is  a  necessary  incident  of  a  power  to  sell,  and  need  not 
be  expressly  conferred,  though  usually  it  is.*^ 

There  is  no  requirement  of  law  that  the  deed  to  the  purchaser 
shall  be  executed  within  a  given  time  after  the  sale.  The  pur- 
chaser,  of  course,  has  the  right  to  insist  that  there  be  no  unreason- 
able delay.* 

Where  the  grantor  in  a  trust  deed  has  sold  his  equity,  it  is  not 
essential  that  the  trustee*s  deed  should  purport  to  convey  the  in- 
terest of  the  grantor's  vendee.  A  conveyance  of  all  the  estate, 
right,  title,  etc.,  of  the  grantor,  operates  to  cut  off  the  equity  of 
redemption,  by  whomsoever  held.'' 

The  trustee  or  mortgagee  may  execute  a  second  deed  to  the 
purchaser,  to  correct  errors  or  omissions  in  the  first  deed.^ 

1.  Lewis  V,  WoodSf  4  How.  (Miss.)        5.  Hunter  v,  Wooldert,  55  Tex.  433; 
86;  Seabury  v.  Doe,  22  Ala.  207.  Williams  v.  Otey,  8  Humph.  (Tenn.) 

The  mortgagee  must  be  in  a  position  563;  Fogarty  v.  Sawyer,  17  Cal.  589; 

to  put  the  purchaser  in  possession,  but  Valentine  v.  Piper,  22  Pick.  (Mass.)  85. 

if  he  asserts  that  he  is  ready  to  eive  S.  Strother  v.  Law,  54  III.  413. 

possession,  the  purchaser  must  permrm  VikmjBilMtaMA  Delay  in  Malrtiig  Deed. — 

his  part  of  the  contract  in  order  to  en-  A  trustee's  deed  executed  in  1878,  show- 

aA>le  the  mortgagee  to  perform  his  part,  ing  upon  its  face  the  trustee's  recogni- 

Allen  V.  MarUn,  5  Tur.  239.  tion  of  a  sale  made  by  him  in  1866,  and 

2.  Heuer  v,  Rutkowski,  18  Mo.  2x6.  that  the  grantee  was  the  purchaser  at 
8.  Doolittle  V,  Lewis,  7  Johns.  Ch.  such  sale  and  entitled  at  ah  times  to  a 

(N.  Y.)  45;  Mullanphy  v.  Simpson,  4  conveyance,  is  admissible  as  evidence 

Mo.  319;  Sims  t'.  Field,  66  Mo.  xxi;  of  the  purchaser's  title,  without  expla- 

Sappington    v.  Oeschli,   49  Mo.  244;  nation  of  the  delay  in  its  execution. 

Bancroft  v,  Ashhurst,  2  Grant's  Cas.  Jones  v.  Hagler,  95  Ala.  529. 

( Pa.)  513 ;  Donohue  v.  Chase,  X30  Mass.  But  where  the  mortgagee  is  not  in  a 

137;  Aiken  v,  Bridgeford,  84  Ala.  295.  position  to  title  himself,  or  to  compel 

4.  In  re  Bull,  15   R.  L  534;  WoOn-  some  third  person  to  do  so,  he  cannot 

socket  Sav.  Inst,  v,  American  Worsted  hold  the    purchaser    to  his   contract. 

Co.,  It  R.  I.  255 ;  Donohue  v.  Chase,  Forrer  v.  Nash,  35  Beav.  167. 

130  Niass.  137 ;  Doolittle  v.  Lewis,  7  7.  Tyler  v,  Massachusetts  Mut.  L. 

Johns.  Ch.  (N.  Y.)  45;  Matkin  v.  Marx,  Ins.  Co.,  108  111.  q8. 

96  Ala.  50X ;  Doe  r.  Jones,  10  B.  &  C.  8.  Parmly  v,  Walker,  102  111.  617. 

459;  4  Kent's  Com.  327;  Jones  Mortg.  Where  the  trustees  advertised  and 

(4th  ed.)  1897.  sold    an  Entire  tract  covered  by  the 
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2.  Proper  Parties  Grantor. — Where  the  mortgagee  is  authorized 
by  the  power  to  foreclose  and  sell,  and,  as  the  attorney  of  the 
mortgagor,  to  convey  to  the  purchaser,  such  conveyance  must  be 
in  the  name  of  the  mortgagor  as  grantor;  and  a  conveyance 
made  in  the  name  of  the  mortgagee  or  assignee  only,  does  not 
pass  the  legal  title.^  Such  defect  in  the  purchaser's  deed,  how- 
ever, does  not  render  the  sale  invalid  ;  the  equitable  title  passes, 
which  a  court  of  equity  will  aid  in  establishing  as  a  legal  title  * 
Under  a  power  authorizing  the  mortgagee  to  sell  and  **  make,  ex- 
ecute, and  deliver  to  the  purchaser,  all  necessary  conveyances  for 
the  purpose  of  vesting  in  him  the  premises  sold,  in  fee  simple,'* 
the  deed  may  be  executed  by  the  mortgagee,  reciting  the  power 
and  signed  with  his  own  name  and  seal.^ 

Where  an  administrator  takes  a  mortgage  in  which  he  is  described 
as  administrator,  he  should  execute  the  deed  to  the  purchaser  in 
his  own  name  and  not  *'  as  administrator."  He  does  not  act  by 
virtue  of  his  office,  but  under  the  power  of  sale.* 

A  married  woman  mortgagee  with  power  of  sale,  may  execute 
the  deed  to  the  purchaser  at  her  sale,  without  having  her  husband 
join,  as  is  required  by  statute  in  cases  where  she  conveys  her  own 
property.* 

Where  the  sale  is  conducted  by  a  deputy  sheriff,  the  deed  to 
the  purchaser  may  be  executed  by  the  successor  of  the  deputy's 
principal,  the  act  of  the  deputy  in  selling  being  the  act  of  the 
sheriflf.® 

3.  Proper  Parties  Orantee. — It  is  not  necessary  that  the  deed  be 
made  to  the  successful  bidder  as  grantee.  It  may  be  made  to 
any  person  he  may  designate,  or  to  whom  he  has  assigned  his  bid.' 
Thus,  in  the  absence  of  fraud,  if  the  ostensible  purchaser  directs 
the  trustee  to  execute  the  deed  to  a  third  person,  a  stranger  to 
the  sale  cannot  be  heard  to  complain  that  the  real  purchaser  did 
not  make  his  bid  in  person.®  Where  the  mortgagee  may  lawfully 
purchase  at  his  own  sale,  the  deed  may  run  directly  to  himself  as 
purchaser.® 

trust  deed,  but  the  purchaser,  under  the  does  not  pass  the  legal  title.    Sanders 

belief  that  he  had  purchased  only  a  v.  Cassadj,  86  Ala.  246. 

portion  of  the  tract,  caused  the  trustee  2.  Gibbons  v.  Hoag,  95  111.  45. 

to  make  him  a  deed  of  that  portion,  it  8.  Cranston  v.  Crane,  97  Mass.  459. 

was  held  that  the  trustee,  on  discover-  4.  Wilkerson  v.  Allen,  67  Mo.  503. 

ing  the  mistake,  could  convey  the  re-  5.  Cranston  v.  Crane,  97  Mass.  459; 

maining  portion  to  the  purchaser  by  a  .  Heath    v.    Withington,    6    Cush. 

second   deed.    O'Day   v,   Vansant,  3  (Mass.)  497. 

Mackey  (D.  C.)  196.  6.  Wilson  v,  Russell  (Dak.  1887),  31 

1.  Speer  v.  Hadduck,  31  111.  439.  N.  W.  Rep.  645. 

Unless  excused  by  the  terms  of  the  "7.  Johnson  v.  Watson,  87  111.  535; 

power,  the  mortgagee  is  bound  to  fur-  Massey  v.  Young,  73  Mo.  260;  Bensieck 

nish  the  purchaser  with  the  evidence  of  T.Cook,  iio  Mo.  173;  Jones  Mor^. 

his  right  to  exercise  the  power.     Hob-  (4th  ed.)  1896. 

son  V.  Bell,  3  Jur.  190.  8.  Jones  v.  Hagler,  95  Ala.  529. 

Auctioneer's  Deed. — A  deed  made  in  9.  Halli;.  Bliss,  118  Mass.  554;  Woon- 

-the  name  of  the  auctioneer,  instead  of  socket  Sav.  Inst,  v,  American  Worsted 

the  name  of  the  donee  of  the  power,  Co.,  13  R.  I.  255. 
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4.  Bedtalfl  in  Deed. — While  it  is  proper  and  advisable  to  re- 
cite, in  a  trustee's  or  mortgagee's  deed,  the  power  under  which  it 
is  executed,,  as  well  as  the  proceedings  had  before  sale,  yet  the 
omission  to  insert  such  recitals  does  not  invalidate  the  convey- 
ance. It  can  always  be  shown  aliunde  that  the  conveyance  was 
made  in  execution  of  the  power.^ 

Though  no  mention  be  made  of  the  name  of  the  trustee  in  the 
body  of  his  deed,  yet,  if  the  recitals  furnish  the  means  of  identify- 
ing the  grantor  as  the  trustee,  the  description  is  sufficient ;  *  and 
it  is  not  essential  for  the  trustee's  deed  to  contain  a  recital  of  the 
exact  date  of  his  sale  made  in  pursuance  of  the  power.'  Recitals 
in  a  mortgagee's  or  trustee's  deed  to  the  purchaser  are,  at  law, 
generally  held  to  h^' prima  facie  evidence  of  the  facts  stated,  even 
where  the  power  itself  does  not  provide  that  such  recitals  shall 
have  that  effect.* 

In  equity,  a  person  claiming  under  a  trustee's  deed  must  be 
able  to  show  that  all  the  conditions  precedent  to  the  right  to  sell 

The  cases  of  Dexter  v,  Shepard,  117  3.  Jones  v.  Hagler,  95  Ala.  529. 

Mass.   480,    and  Jackson  v,  Colden,  4  8.  Jones  xk  Hagler,  95  Ala.  529. 

Cow.    (N.    Y.)    266,  seem  to  assume,  A  trust  deed  required  the  sale  to  be 

arguendo^  that  the  mortgagee  cannot  made  in  the  citj  of  P.,  and  that  the 

make  a  deed  dicectly  to  himself.  notice  of  sale  should  state  the  time  of 

1.  Smith  V,  Henning,  10  W.  Va.  596;  sale,  and  be  published  in  some  news- 
Taylor  V.  Eatman,  92  N.  Car.  601.  paper  printed   and   published   in  that 

Absence    of   Raoltals. — A    mortgage  citj.    The  trustee's  sale  purported  to 

gave  to  the  mortgagee  or  his  assigns  a  have  been  made  in  the  town  of  P.,  but 

power  to  sell  on  default,  at  public  or  his  deed  did  not  recite  that  the  sale  was 

private  sale,  and  to  convey  to  the  pur-  made  at  the  time  stated  in  the  notice, 

chaser  in  fee   simple  absolute.     After  nor   did   the   affidavit  of  publication 

default,  the  assignee  of  the  mortgage  show  that  the  newspaper  was  printed 

executed  to  a  third  person  an  ordinary  in  the  city  of  P.     It  was  held  that  these 

warranty  deed  of  the  premises,  contain-  matters  did    not  render  the  trustee's 

ing   no   reference   to  the  mortgage  or  deed  incompetent  as  evidence  of  title. 

power,  and  there  was  no  assignment  of  Missouri  Fire  Clay  Works  v,  Ellison, 

the  debt  to  the  grantee.  It  was  held  that  30  Mo.  App.  67. 

the  deed  was  an  execution  of  the  power,  4.  Ingle  v,  Jones,  43  Iowa  286 ;  Beal 

and  not  an  assignment  of  the  mortgage,  v.  Blair,  33  Jowa  318;  Tyler  v.  Hern- 

Lanigan  v,  Sweany,  53  Ark.  18^.     But  ing,  67  Miss.  169;  tesson  i;.  Texas  Land, 

in  Pease  v.  Pilot  iCnob  Iron  Co.,  49  etc.,  Co.  (Tex.  1093),  ^'   S.  W.  Rep. 

Mo.  124,. it  was  held  that  a  simple  con-  624. 

veyance  by  the  mortgagee  after  default,  Becltals  ai  to  Creditor's  Bight  to  Bid. 

without  any  reference  to  his  power  of  — Recitals  in  a  trustee's  deed  are /rijwa 

sale,  or  the  nature  of  his  interest  in  the  facie  evidence  of  the  fact  that  the  pow- 

property,  would  convey  only  his  mort-  er  permitted  the  creditor  to  purchase, 

gage    interest,   and  could    not  be   re-  and  it  is  not  necessary  that  the  trust 

garded  as  an  execution  of  the  power.  deed  should  provide  that  the  trustee's 

Contradictory  Becitale. — W  here    a  recitals  shall  be  received  as  evidence, 

trustee,  under  a  trust  deed  covering  sev-  Savings  &  Loan  Soc.  v,   Deering,  66 

eral  lots,  makes  a  sale  and  conveys  to  Cal.  201. 

the  purchaser  all  the  lots  covered  by  the  Becitals  ae  to  Notice  of  Sale. — The 

trust,  and  in  one  part  of  his  deed  re-  fact  that  the  mortgagee's  deed  recites 

cites  a  sale  by  him  of  one  particular  lot,  particularly  certain  essentials  in  respect 

this  will  not  defeat  his  deed  as  to  the  to  the  giving  of  the  notice,  and  is  silent 

other  lots,  when  from  the  whole  deed  it  as  to  some  other  essentials,  does  not 

sufficiently    appears   that    he    actually  repel  the  presumption  that  the  notice 

sold   all  the  lots  conveyed.     Miller  v,  was  sufficient.    Tartt  v.  Clayton,  109 

Shaw,  103  111.  277.  111.  579.    - 
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have  arisen  and  been  complied  with.*  At  law,  a  trustee's  deed 
purporting  to  be  made  in  exercise  of  the  power,  cannot  be  im- 
peached for  fraud  or  misconduct  in  the  proceedings  prior  to  its 
execution.  The  deed  passes  the  legal  title  and  a  court  of  equity 
must  be  applied  to  to  set  it  aside.^  But  in  equity,  such  recitals 
are  no  evidence  of  a  regular  and  proper  exercise  of  the  power, 
unless  so  provided  in  the  instrument  creating  the  trust.' 

If  the  power  authorizes  the  trustee  to  make  recitals  in  his  deed 
prima  facie  evidence,  the  same  effect  must  be  given  to  the  recitals 
in  a  substitute  trustee's  deed.* 

A  stipulation  in  a  trust  deed  that  the  recitals  in  the  trustee's 
conveyance  under  the  power  shall  be  conclusive  evidence  of  de- 
fault, right  to  sell,  and  regularity  of  sale,  are  binding  upon  the 
grantor  as  against  a  bona  fide  purchaser  at  such  sale.^ 

A  party  claiming  under  a  deed  made  in  execution  of  a  power  of 
sale,  is  bound  by  a  recital  in  it  that  the  mortgage  debt  draws  in- 
terest at  a  certain  rate;  and  he  cannot  defeat  redemption  based 
upon  a  payment  of  the  debt  and  such  rate  of  interest,  though  in 
fact  the  debt  bore  a  higher  rate  and  the  recital  was  erroneous.* 

6.  Tmstee's  Covenanti. — The  trustee  is  under  no  obligation  to 
give  any  other  covenant  in  his  deed  to  the  purchaser,  than  the 
ordinary  trustee's  covenant  against  his  own  acts.  His  deed  is  good 
and  effectual  without  either  warranty  or  personal  covenants,  and 
he  has  no  implied  power  to  make  covenants,  merely  from  a  power 
to  convey.''  Of  course,  if  the  trust  deed  empowers  the  trustee  to 
sell  and  convey  with  full  covenants  of  warranty,  such  covenants 
in  the  trustee's  deed  to  the  purchaser  at  his  sale  are  as  binding 
on  the  grantor  in  the  trust  deed,  as  if  he  had  personally  made 
them.® 

6.  Statutory  Subititutet  for  Deed ;  Certifloatee. — In  New  York,  no 
deed  is  necessary  where  the  mortgagee  becomes  the  purchaser ; 
the  affidavits  required  by  law  to  be  filed  have  the  force  and  effect 
of  a  deed.*    So  in  Wisconsin}^ 

In  Minnesota,  all  sales  under  powers  in  mortgages  must  be  made 
by  the  sheriff  of  the  county,  and  his  certificate  of  sale  operates 
as  a  deed  after  the  expiration  of  the  statutory  period  of  redemp- 
tion.**   The  failure  of  the  person  executing  the  power  to  file  a 

1.  Breit  t;.  Yeaton,  loi  111.  342;  Tyler  8.  Thurmond  v.  Brownson,  69  Tex. 

V,  Heming,  67  Miss.  169.  597 ;  6  S.  W.  Rep.  778. 

3.  Windett  v.  Hurlbut,  1x5  111.40^;  f.  Jackson  v.  ColdeQ,  4  Cow.  (N.  Y.) 
Drjden  v,  Stephens,  19  W.  Ya.  x;  Ful-  266;  Mowrr  v.  Sanborn, 68  N.  Y.  153; 
ton  V,  Johnson,  24  W.  Va.  9^ ;  Savings  Amot  v.  ^IcClu^e,  4  Den.  (N.  Y.)  44. 
&  Loan  Soc.  v.  Deering,  &  Cal.  281.  10.  Nau  t;.  Brunette,  79  Wis.  664. 

8.  Barman  v.  Carhartt,  10  Mich*  338;  11.  Minnesota  Gen.  St.  1878,  ch.  81. 
Hebert  v.  Bulte,  42  Mich.  489 ;  Wood        Beeltali  as  to  Bademptlon.— A  sher- 

V.  Lake,  62  Ala.  489.  iff*8  certificate  of  sale,  reciting  that  the 

4.  White  V.  Stephens,  77  Mo.  452.  mortgagor's  right  to  redeem  will  ex- 
0.  Gary  v.  Brown,  62  Cal.  373.  pire  on  a  certain  date,  sufficiently  com- 
8.  Dodge  V,  Kennedy,  93  Mich.  547;  plies  with  the  statute  reauiring  such 

Botsford  t'.  Murphy,  47  Mich.  537.  certificate  to  so  state,  if  the  premises 

7.  Barnard  v.  Duncan,  38  Mo.  170.        are  subject  to  redemption.    Cable  r. 
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duplicate  certificate  of  sale  in  the  office  of  the  register  of  deeds, 
as  directed  by  statute,  does  not  invalidate  the  sale.^  A  mere  mis- 
statement as  to  the  date  of  executing  the  mortgage,  or  as  to  the 
amount  of  the  note  secured,  does  not  invalidate  the  certificate.* 

A  recital  in  the  certificate  of  sale  that  a  deed  would  not  be  is- 
sued until  two  years  (instead  of  one,  the  proper  period)  from  the 
date  of  sale,  is  not  prejudicial,  and  does  not  invalidate  a  deed  is- 
sued after  the  expiration  of  two  years.' 

A  sheriff's  certificate,  signed  by  him  as  such,  is  not  fatally  de- 
fective because  it  fails  to  recite  that  he  made  the  sale  as  sheriff.'* 
Where  the  sale  is  conducted  by  a  deputy  sheriff,  the  fact  that  he 
executes  the  certificate  in  his  own  name  as  deputy,  without  using 
the  sheriff's  name,  is  at  most  a  mere  irregularity  not  affecting  the 
validity  of  the  sale.* 

In  Minnesota,  it  is  held  that  where  the  sale  is  conducted  by  a 
deputy  sheriff,  the  certificate  of  sale  is  properly  executed  by  him 
in  his  own  name.*    The  statutory  requirement  that  the  certificate 

Minneapolis  Stock  Yards,  etc.,  Co.,  47  each  parcel,  the  name  of  the  purchaser, 

Minn.  417.  and  the  date  of  sale)  shall  be  executed 

A  statement  in  the  sheriff's  certifi-  and  recorded  within  twenty  days  after 

cate   (dated)   that  the   premises  sold  the  sale ;  and  that  when  so  recorded  it 

**  are  subject  to  redemption  within  the  shall,  upon  the  expiration  of  the  period 

time   and  according  to  statute,"  is  a  of  redemption,  operate  as  a  conveyance 

sufficient  compliance  with  the  statu-  to  the  purchaser.     Property  was  sold 

toiT  requirement  to  state  the  time  of  to  D.  at  a  foreclosure  sale,  and  a  sher- 

redemption.     Wells    v.   Atkinson,   24  iff 's  certificate  given  to  him,  which  was 

Minn.  161.  duly  recorded,  and  which  recited  that 

OoBStniottOB  of  MliiiMMHita  Law. — By  the  sheriff  sold  all  the  property  de- 
Minnesoia  Laws  1883,  ch.  11  a,  a  sher-  scribed  in  the  mortgage,  but  describe 
iff 's  certificate  of  sale,  executed  either  the  property  in  controversy  as  being  in 
before  or  after  the  passage  of  the  act,  is  section  twenty-two,  instead  of  section 
made  ^rima  facie  evidence  that  all  the  fifteen,  as  in  the  mortgage.  There 
requirements  of  law  in  executing  the  was  nc^  redemption  attempted  by  the 
power,  including  the  publication  of  the  mortgagor.  In  an  action  to  quiet  title, 
notice  of  sale,  have  been  complied  the  court  held  that  owing  to  this  error 
with.  The  act  is  merely  one  changing  in  description  the  certificate  was  in- 
the  rules  of  evidence,  which  it  was  competent  as  evidence  of  the  pur- 
competent  for  the  legislature  to  make  chaser's  title  under  the  sale,  and  that 
applicable  to  existing  causes  of  action,  in  fact  he  had  no  title.  Smith  v,  Buse, 
It  also  applies  to  such  certificates  made  35  Minn.  334. 
by  a  deputy  sheriff,  who  is  authorized  8.  Hayes  v,  Frey,  54  Wis.  503. 
by  law  to  make  foreclosure  sales.  4.  Merrill  v.  Nelson,  18  Minn.  366. 
Burke  v.  Lacock.  41  Minn.  250.  0.  Hodgdon  v.  Davis,  6  Dakota  21. 

1.  Johnson  v.  Day,  a  N.  Dak.  295;        «.  0«rtifleate  by  Deputy  81i«riff. — In 

Sanbiorn  v,  Petter,  35  Minn.  449.  Burke  v.  Lacock,  41   Minn.   250,   the 

Where  the    statute   fixes   no   limit  court  said :  '*  The  law  authorizes  the 

within  which   the  certificate  shall  be  deputy  sheriff,  as  such,  to   make  the 

recorded,   it  is  sufficient  to  record  it  sale ;  and  consequently,  when  he  does 

ten  months  after  the  sale.      Ryder  v,  so,  it  is  proper  for  him  to  execute  the 

Hulett,  44  Minn.  3^3.  ,  certificate  in  his  own  name  as  deputy 

3.  Cable    V.    Minneapolis    Stock  sheriff.     His  certificate  stands  on  the 

Yards,  etc.,  Co.,  47  Minn.  417.  same  footing,  and  has  the  same  force 

Brroneoni  Description.  —  In  Minne-  and  effect,  as  that  of  the  principal  sher- 

sota,  the  statute  requires  that  the  sher-  iff.    Both   are,  in   popular   language, 

IfTscertificateof  sale  (which  must  con-  known   and    called  'sheriff's  certifi- 

tain,  among  other  things,  a  description  cates;'    both  are  equally   within  the 

of  the  property  sold,  the  price  paid  for  purview  of  the  act  of  1883,  the  same 
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shall  contain  a  description  of  the  mortgage  is  sufficiently  complied 
with  by  incorporating  in  the  certificate  a  copy  of  the  notice  of  sale, 
which  contains  a  true  description  of  the  mortgage.* 

Although  the  statutory  certificate  becomes  amuniment  of  title, 
it  has  been  held  that  an  omission  to  seal  the  certificate  is  not  fatal 
to  its  validity.* 

7.  Deed  Need  Not  Be  Becorded. — The  trustee's  deed  relates  back 
to  the  date  of  the  execution  of  the  trust  deed,  and  the  record  of 
the  latter  is  sufficient  to  put  all  persons  on  inquiry  as  to  whether 
a  sale  has  been  made  in  exercise  of  the  power.  Hence,  as  to  at- 
taching creditors,  the  trustee's  deed  need  not  be  recorded.* 

8.  Bight  to  Poiflession.  —  After  the  purchaser  has  received  his 
deed,  and  the  statutory  period  of  redemption  has  expired,  he  need 
not  give  the  party  in  possession  notice  to  quit  before  bringing 
ejectment.     The  relation  of  landlord  and  tenant  does  not  exist.^ 

The  purchaser  at  trustee's  sale  is  entitled  to  the  growing 
crops,  both  as  against  the  debtor  and  all  persons  claiming  under 
him  subsequent  to  the  recording  of  the  trust  deed.^  He  is  also 
entitled  to  possession  without  paying  the  debtor  or  his  privies 
for  permanent  improvements  made  since  the  creation  or  record- 
ing of  the  lien.*  It  is  presumed  that  the  value  of  the  improve- 
ments enhanced  the  purchase  price  paid  at  the  sale,  and  hence 
that  the  owner  of  the  equity  has  already  received  compensation 
for  them.^ 

Where  by  statute  a  right  of  redemption  is  gfiven  for  a  specified 
period  after  sale,  the  mortgagor  or  owner  of  the  equity  is,  as  a 
general  rule,  not  liable  for  the  rents  and  profits  during  the  period 
allowed  for  redemption.® 

reasons  existing  whj  the  one  should  be  ceived  from  the  increased  price  which 

made  prima  facie  evidence  of  a  valid  maj  have  been  paid  for  the  land  at  the 

sale  under  the  power  as  the  other;  and  trustee's  sale  on  account  of  the  im- 

in  the  term  *  sheriff 's   certificate,'  the  provements.  This  is  not  a  casein  which 

legislature  evidently  intended   to  in-  a  defendant,  in  an  action  of  trespass  to 

elude  both."  try  title,  is  entitled  to  compensation  for 

1.  Golcher  v,  Brisbin,  20  Minn.  453.  improvements  made  in  good  faith,  nor 

3.  Hayes  v,  Frey,  54  Wis.  ^03.  is  it  a  case  in  which  a  vendor  of  land, 
8.  Farrar  v.  Payne,  73  111.  82.  through  an  executory  contract,  is  seck- 

4.  Waters  v,  Butler,  4  Cranch  (C.  ing  to  cancel  it  under  circumstances 
C.)  371 ;  Lindenbower  v,  Bentley,  86  which  raise  equities  in  favor  of  the 
Mo.  515.  vendee." 

0.  Sugden  7^  Beasley,  9  III.  App.  71;  8.  In   Minnesota^  where  by  statute 

Harmon  v,  Fisher,  9  111.  App.  22.  the  mortgagor  is  entitled  to  possession 

6.  Neal  v.  Hamilton  (Tex.  1887),  7  and  the  right  to  redeem  for  one  year 
S.  W.  Rep.  672 ;  Childs  v,  Dolan,  5  Al-  from  the  day  of  sale  under  a  power  in 
len  (Mass.)  319.  a  mortgage,  it  is   held  that  the  pur- 

7.  In  Neal  v.  Hamilton  (Tex.  1887),  chaser  at  the  sale  cannot  recover  the 
7  S.  W.  Rep.  672,  where  the  mortgagor  rents  and  profits  during  that  year,  even 
claimed  the  right,  as  against  the  pur-  though  the  mortgage  purports  to  cover 
chaser  at  a  foreclosure  sale,  to  recover  them.  This  decision  is  based  upon  the 
for  improvements  made  before  the  sale,  theory  that  from  the  time  of  foreclosure 
the  court  said :  '*  We  know  of  no  rule  the  mortgage  ceases  to  be  a  security  for 
of  law  which  would  entitle  him  to  other  the  debt,  and  its  provisions  do  not  ap- 
compensation  for  the  improvements,  ply.  Pioneer  Sav.,  etc.,  Co.  v.  Fam- 
than  such  as  he  is  presumed  to  have  re-  ham,  50  Minn.  315. 
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9.  Affidavit  of  Prooeedings. — In  a  number  of  states  it  is  provided 
by  statute  that  the  preliminary  proceedings  in  the  exercise  of  a 
power  of  sale,  and  also  the  conduct  of  the  sale,  shall  or  may  be 
proved  by  affidavits  of  the  facts,  made  by  the  proper  persons,  and 
recorded  in  the  registry  of  deeds.  The  prevailing  doctrine  is  that 
in  the  absence  of  any  such  affidavits  the  fact  of  publication  and 
other  preliminary  proceedings  may  be  proved  by  common-law  ev- 
idence.* And  even  though  the  affidavits  are  by  statute  made 
presumptive  or  prima  facte  evidence  of  the  facts  stated,  they  are 
subject  to  rebuttal  by  other  proof.*  It  seems  that  to  render  the 
affidavit  admissible  as  evidence  it  must  be  made  within  a  reason- 
able time  after  the  proceedings  to  which  it  relates.  A  delay  of 
several  years  destroys  its  value.*  An  affidavit,  made  on  informa- 
tion and  belief  only,  as  to  the  service  of  the  required  notices^  is 
of  Itself  whoHy  insufficient,  being  no  proof  of  the  fact.*  Defects 
in  the  statutory  affidavit  of  service  of  notice  upon  the  mortgagor 
or  other  parties,  may  be  supplied  by  parol  proof.* 

Unless  expressly  so  declared  by  law,  it  is  not  necessary  that  the 
statutory  affidavit  of  publishing  and  posting  notices  of  sale,  or  of 
other  proceedings,  should  be  recorded  in  order  to  vest  the  title  in 
the  purchaser.*  Thus,  neglect  on  the  part  of  the  mortgagee  to 
file  the  affidavit  of  costs  and  disbursements  as  required  by  law 
cannot  be  allowed  to  affect  the  validity  of  the  sale ;  a  different  rule 
could  enable  the  mortgagee,  by  such  neglect,  to  defeat  the  rights 
of  a  bona  fide  purchaser  at  the  sale.'' 

In  Mississippi^  however,  it  is   held  kerson  v.  Allen,  67  Mo.  502;  Field  v, 

that  the  right  to  the  rents  passed  to  the  Gooding,  106  Mass.  310. 
purchaser  at  the  foreclosure  sale,  under        3.  Arnot  v,  McClure,  4  Den.  (N.  Y.) 

a  mortgage  granting  the  premises  and  44;  Mowr^' r.  Sanhorn,  6a  Barb.  (N. 

"hereditaments,'*    etc.     Dunton    v,  Y.)  223;  65  N.  Y.  ^8t;  68  N.  Y.  153; 

Sharpe  (Miss.  1886),  11  So.  Rep.  168.  72  N.  Y.  534;  Sherman  v.  Willett,  42 

In  North  Dakota^  the  purchaser  at  N.    Y.    146;    Maxwell    v,  Newton,  65 

a  foreclosure  sale  is  entitled  to  recover  Wis.  261. 

rents  from  a  tenant  in  possession,  up        8.  Mundy  v,  Monroe,  i  Mich.  68. 
to  the  time  of  redemption;  and   paj-        4.  Mowry  i;.  Sanborn,  65  N.  Y.581. 
ment  by  the  tenant  to  his  lessor,  after        0.  Mowry  v.  Sanborn,  68  N.  Y.  153, 

notice  of  the  purchaser's  rights,  is  no  reversing  Mowry  v,  Sanborn,  7  Hun 

defense.    Clement    v.    Shipley,   2  N.  (N.  Y.)  380.   See  also  Tuthill  v.  Tracy, 

Dak.  430.  31  N.  Y.  157;  Dwight  v,  Phillips,  48 

In    California^    the     purchaser    at  Barb.  (N.  Y.)  116. 
mortgage  sale  is  entitled   to   recover        Contents  of  AlIldaTlt. — In  Massacku^ 

from  the  tenant  in  possession,  the  rents  seits^  the  affidavit  of  acts  done,  in  sell- 

and  profits  or  the  value  of  the  use  and  ing  under  the  power  in  a  mortgage,  is 

occupation,  from  the  day  of  sale  to  the  not  required  to  contain  any  statement 

time  of  redemption.     California  Code  that   the  mortgagee   has   rendered   an 

Civ.  Proc.  707;  Walker  v,  McCusker,  account  to  the  mortgagor,  or  as  to  how 

71  Cal.  594.  he  has  disposed  of  the  purchase- monej'. 

1.  Arnot  V,  McClure,  4  Den.  (N.  Y.)  Childs  v,  Dolan,  5  Allen  (Mass.)  319. 
41;  Mowry  V.  Sanborn,  68  N.  Y.  153;        6.  Howard  v.  Hatch,  29  Barb.  (N. 

Tuthill  V,  Tracy,  31  N.  Y.  157;   Frink  Y.)   297;  Tuthill  v.  Tracy,  31    N.  Y. 

V.  Thompson,  4  Lans.  (N.  Y.)  289;  157 ;  Johnson  v.  Day,  2  N.  Dak.  295. 
Howard  v.  Hatch,  29  Barb.  (N.  Y.)  7.  Johnson  r.  Cocks,  37  Minn.  530. 
297;  Golcher  v.  Brisbin,  20  Minn.  453;        Failure  to  FUe  Affidavit. — In  Smith 

Menard  v.  Crowe,  20  Minn.  448;  Wil-  v.    Provin,  4  Allen   (Mass.)   516,  the 
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Where  the  statute  directs  that  the  affidavit  of  publication  shall 
be  made  by  the  "printer,"  an  affidavit  by  a  person  describing 
himself  as  the  "  publisher ''  of  the  paper  is  sufficient ;  it  will  be 
presumed  that  the  publisher  is  the  printer,  in  the  sense  of  being 
the  person  for  whom,  as  principal,  and  by  whose  servants,  the 
paper  is  printed.^ 

XX.  Separate  Pabgelb  Should  be  Sold  Sepakatelt. — Where  the 
property  covered  by  a  mortgage  or  trust  deed  consists  of  separate 
tracts  or  parcels,  it  is,  under  ordinary  circumstances,  advantageous 
to  the  interests  of  the  owner  to  sell  each  tract  or  parcel  separately, 
as  by  that  method  a  better  price  will  usually  be  realized  than  by 
a  sale  en  masse.  It  may  be  stated  as  the  general  rule,  independ- 
ently of  statutory  requirements,  that  it  is  the  duty  of  the  trustee 
or  mortgagee  to  make  a  fair  effort  to  sell  the  parcels  separately 
before  offering  them  all  together.*    A  sale  en  masse  will  not  be 

court  said :  **  The  allegation  on  the  the  preservation  of  evidence  that  the 
part  of  the  plaintiff  is,  that  the  condi-  conditions  of  the  power  of  sale  named 
tions  annexed  to  the  power  of  sale  in  the  deed  have  been  complied  with, 
have  not  been  complied  with.  The  It  is  for  the  protection  of  those  claim- 
defect  particularly  assigned  is,  that  the  ing  under  the  sale,  and  to  prevent  liti- 
aiiidavit  required  to  be  made  by  the  gation.  The  title  passes  by  the  sale 
party  making  such  sale,  and  contain-  and  deed,  and  immediately  vests  in  the 
ing  a  statenient  of  a  compliance  with  purchaser.  It  was  not  the  intention  to 
the  requirements  of  the  deed  in  that  make  it  subject  to  a  condition  subse- 
behalf,  was  not  made  and  recorded  in  quent,  and  liable  to  be  defeated  hy  a 
the  registry  of  deeds  for  the  county  of  failure  of  the  mortgagee  to  perform  an 
Hampton,  within  one  year  after  the  act  which  must  follow  the  conveyance 
sale.  It  is  admitted  by  the  answer  of  in  point  of  time,  and  thus  add  to  the 
the  defendants,  that  no  such  affidavit  conditions  prescribed  by  t  h  e  mort- 
had  been  made  and  filed  for  record  in  gagor  in  the  deed.  If  this  was  the 
the  re^stry  of  deeds  prior  to  April  purpose  of  the  statute,  its  language 
2ist,  1^2,  nearly  three  years  after  the  would  have  been  more  explicit.  As  it 
sale,  and  long  after  the  filing  of  the  is,  its  provisions  must  be  regarded  as 
present  bill.  There  was,  therefore,  a  directory,  and  not  precluding  a  resort 
failure  to  comply  with  the  conditions  to  other  evidence  that  the  power  of 
annexed  to  the  power  of  sale,  and  the  sale  was  duly  executed.  The  mort- 
sale  must  be  treated  as  a  nullity.  This  gagor  cannot  complain  if  the  condi- 
court  has  held  the  rule  very  strictly  as  tions  he  has  chosen  to  insert  in  the 
to  mortgage  sales  under  power  of  at-  deed  have  been,  in  fact,  complied 
torney.*'  Citing  Roarty  v.  Mitchell,  7  with."  Follov/ed  in  Burns  v,  Thayer, 
Gray  (Mass.)  244.  The  foregoing  de-  115  Mass.  89;  Learned  v,  Foster,  117 
cision  was  based  upon  a  requirement  Mass.  365. 

in  the  mortgage  itself.  1.  Menard  v,  Crowe,  20  Minn.  44S. 

In  the  later  case  of  Field  v.  Gooding,  See  also  Sharp  v.  Daugney,  33  Cal. 

106  Mass.  310,  the  court  said:  *^  It  is  fur-  5x3.    In  Bu nee  v.  Reed,  16  Barb.  (N. 

ther  insisted  that  the  statute  provision,  Y.)  347,  it  is  held  that  the  terms  ^*  prin- 

requiring  that  the  mortgagee,  in  case  ter^and  **  publisher  "are  synonymous, 

he  should  proceed  to  sell  without  a  de-  8.  Olcott  v.  Bynum,  17  Wall.  (U.  S.) 

cree  of  court,  shall  file  a  copy  of  the  44;  Holmes  v.  Turner's  Falls  Co.,  150 

notice  of  sale,  and  an  affidavit  of  his  Mass.  C35 ;  Ellsworth  v,  Lockwood,  42 

doings,  within  thirty  days,  in  the  reg-  N.  Y.89;  Wells  v.  Wells,  47  Barb.  (N. 

istry  of  deeds,  is  peremptory,  and,  if  Y.)  416;  Lalor  v.  McCarthy,  24  Minn, 

not  complied  with,  the  sale,  itself,  be-  417;   Curry   v.  Hill,   18  W.  Va.  370; 

comes  void,  and  no  title  passes.     This  Durm  v.  Fish,  46  Mich.  312;  Morse  r. 

is  not,  in  the  opinion  of  the  court,  a  Byam,  55  Mich.  594;  Cassidy  v.  Cook, 

sound  interpretation  of  the  statute.  99    111.    385;  Johnson    t>.    Williams,  4 

The  provision   is  intended  to  secure  Minn.  260;  Sum  rail  v,  Chaffin,  48  Mo. 
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disturbed,  however,  unless  it  is  made  to  appear  that  the  interests 
of  the  owner  were  prejudiced  thereby.*  *  If,  in  the  exercise  of  a 
sound  discretion,  the  trustee  or  mortgagee  decides  that  a  sale  en 
masse  is  preferable,  he  may  act  accordingly  and  the  court  will  not 
interfere.*  And  it  will  be  presumed  that  the  trustee  will  not  at- 
tempt to  sell  any  more  of  the  property  than  necessary  for  the 
purposes  of  the  trust.*  Even  though  the  power  confers  upon 
the  trustee  the  right  to  use  his  discretion  as  to  selling  en  masse  or 
in  separate  parcels,  he  must  not  act  arbitrarily ;  and  a  sale  en 

403;  Cheslej  v,  Chesley,  49  Mo.  540 f  suspicion  of  fraud,  and  it  appears  that 

Carter  v,  Obshire,  48  mo,  300.  a  sale  of  each  parcel  separately  would 

**  The  criterion  in  all  cases  is,  what  not  have  brought  more.  Keisert;.  Gam- 
mode  of  sale  will  realize  the  largest  mon,  95  Mo.  217. 

amount  of  money  ?    If  this  object  can  A  sale  in  grof  a  is  not  void,  but  mere- 

be  obtained  by  the  sale  of  the   whole  ly   voidable ;   and  where  there    is  no 

mortgaged    premises  together,  that  is  evidence  of  fraud  or  unfair  conduct, 

the  proper  mode  to  pursue,  even  if  they  subsequent  purchasers  of  separate  por- 

are  readily  divisible.  If  the  land  is  divis-  tions  of  the  tract  from   the  mortga- 

ible  into  separate  parcels,  and  is  better  gors  who  have  made  no  objection  to  the 

adapted  for  use  in   parcels,  then  the  manner  of  sale  at  the  time,  nor  shown 

presumption  would  seem  to  be  that  it  any  excuse  for  not  doing  so,  are  not 

would    produce    a    larger    amount  of  entitled    to  have   it  set  aside  merely 

money  if  sold  in  that  way,  and  the  sale  because  a  sale  in  parcels  would  have 

should  be  made  accordingly. "    2  Jones  enabled  them  respectively  to  redeem  the 

Mortg.  (4th  ed.),  §  1858.  tracts  in  which  they  were  interested. 

Bequest   of  Junior   Hortgageo.  —  A  Clark  v.  Kraker,  51  Minn.  444. 

mortgagee  has  no  right  to  sell  the  whole  8.  Loveland  v.  Clark,  11  Colo.  265; 

premises  in  one  parcel,  where  he  has  Ingle  v,  Jones,  43  Iowa  286 ;  Cleaver 

been  duly  requested  to  offer  it  in  sepa-  v.  Green,  107  111.  67 ;  Hall  v,  Gould, 

rate  parcels  by  a  junior  mortgagee,  who  79  111.  16;  Bales  v.  Perry,  51  Mo.  449; 

agrees  to  bid  the  entire  amount  of  the  Kline  v.  Vogel,  11  Mo.  App.  211. 

first  mortgage  for  a  certain  designated  Duty  of  Truiteo  as  to  Pareels. — In 

part  of  the  tract,  which  is  easily  capable  Michie  v,  Jeffries,  21  Gratt  (Va.)  334, 

of  division,  even  though  the  whole  is  the  court  said :  "We  do  not  mean  to- 

described  in  the  mortgage  as  one  tract,  say  that  he  (the  trustee)  must  sell  pre- 

Under  such  circumstances  equity  will  cisely  so  much  as  mar  be  sufficient  to 

set  aside  a  sale  en  masse.    Ellsworth  v,  satisfy  the  purposes  of  the  trust,  and  no 

Lockwood,  42  N.  Y.  89.  more.    It  may  be  difficult  or  impos- 

For  the  rule  in  tax  sales,  see  Taxa-  sible  to  do  this,  and  it  may,  in  fact,  be  a 
TiON,  vol.  25,  p.  384.  For  the  rule  in  breach  of  the  trust  to  do  it.  He  can- 
execution  sales,  see  Judicial  Sales,  not  so  divide  and  sell  the  land  as  to  do 
vol.  12,  214.  unnecessary  injury  to  the  owner.     He 

1.  Cleaver  v.  Green,   107  111.    67 ;  is  the  agent  of  both  parties,  and  must 

German  Bank  v.  Stumpf,  73  Mo.  31 1 ;  consult  and  respect  the  rights  of  both. 

Michie  t;.  Jeffries,  21  Gratt.  (Va.)  334.  The  sale  of  a  part  of  a  tract  of  land 

It  must  be  made  to  appear  that  the  may  injuriously  affect  the  sale  or  value 
debtor's  interests  were  prejudiced,  or  of  the  balance ;  and  it  may  be  the  duty 
that  there  was  some  fraud  or  unfair  ad-  of  the  trustee  to  sell  the  whole  tract, 
vantage  intended.  Gillespie  v.  Smith,  or  more  of  it  than  is  required  for  the 
39  111.  473;  Fairman  v.  Peck,  87  111.  156;  purposes  of  the  trust,  especially  if  de- 
Ross  V,  Mead,  10  111.  171;  Ingle  v,  sired  by  the  owner  of  the  land  to  do 
Tones,  43  Iowa  286;  Shine  7^  Hill,  23  so.  By  duly  considering  the  rights, 
Iowa  2S^\  Benkendorf  v,  Vincenz,  52  interests  and  wishes  of  the  parties,  an 
Mo.  441;  Chesley  v.  Chesley,  54  Mo.  intelligent  and  faithful  trustee  will 
347;  Ferry  v.  Fitzgerald,  32  Gratt.  rarely  find  any  difficulty  in  the  dis- 
( Va.)  843.'  charee  of  his  trust." 

A  sale  of  two  parcels  en  masse  vtiW  8.  Muller    v.    Stone,  84   Va.    834; 

not  be  set  aside  where  the  price  real-  Cleaver    v.    Matthews,    83    Va.  801 ; 

ized  was  not  so  inadequate  as  to  excite  ,  Cleaver  v.  Green,  107  111.  67  ;  Grover 
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masse  will  be  set  aside  where  it  is  clear  that  a  much  better  price 
would  have  been  realized  by  selling  in  parcels.*  In  the  exercise 
of  a  reasonable  discretion,  he  may  divide  a  tract  of  land  and  sell 
it  in  small  lots,^  and  if  it  is  easily  susceptible  of  division  and  will 
bring  more  if  sold  in  parcels,  it  becomes  the  duty  of  the  trustee 
to  so  divide  and  sell  it.'  When  enough  of  the  land  has  been  sold 
to  pay  the  secured  debt,  the  trustee  must  stop  the  sale,  unless  he 
is  also  authorized  to  pay  other  liens  out  of  the  proceeds.* 

Where  the  property  consisted  of  a  single  tract  at  the  time  it  was 
mortgaged,  and  was  subsequently  divided  into  small  lots  by  the 
mortgagor,  the  mortgagee  is  not  bound  to  notice  such  subdivision, 
but  may  offer  the  property  for  sale  as  one  tract.*  And  he  may 
do  this,  even  though  the  mortgagor  has  sold  'some  of  the  subdivi- 
sions to  third  parties.*     Under  some  circumstances  a  sale  in  sep- 

V.  Fox,  36  Mich.  461 ;  Abbott  v.  Peck,  Hun  (N.  Y.)  548;  43  N.  Y.  89;   Lam- 

35  Minn.  499.  erson  v.  Marvin,  8  Barb.  (N.  Y.)  9; 

1.  Cassidy  v.  Cook,  99  111.  385.  Durm  v.  Fish,  46  Mich.  312 ;  Shannon 

2.  Gray  v.  Shaw,  14  Mo.  341 ;  Bales  v.  Hay,  106  Ind.  589;   Kline  v,  VogeU 
z'.  Perry,  51  Mo.  449.  11  Mo.  App.  211;  Meacham  v.  Steele, 

The  fact  that  the  trustee  sold  only  93  111.  135. 

half  of  the  land  covered  by  the  deed  Where  the' mortgaged  premises  had 

will  not  be  presumed  to  be  an  abuse  of  been  laid  off  into  lots  and  streets,  bat 

discretion,   where  the  portion  sold  had  not  been  improved,  and  were  ciit 

brought  enough  to  satisfy  the  debt,  and  into  two  parcels  by  a  line  of  railroad, 

the  debtor  did  not  request  the  trustee  to  it  was   held   that   the  mortgagee  was 

sell  more.   Miller  v.  Mann,  88  Va.  212.  not  bound  to  offer  each  lot  separately, 

8.  Carter   v,  Abshire,  48   Mo.   300;  but  that  he  was  bound  to  offer  the 

Chesley  v.  Chesle)',  49  Mo.  540;  Tatum  premises  in  two  parcels,  according  to 

V,  Holliday,  59  Mo.  422.  the    railroad    division.      Patterson   r. 

Where  an  instrument  constitutes,  in  Miller,  52  Md.  388. 

effect,  several    separate    and    distinct  Partial  Release. — Where  the  mort- 

mprtgages  upon  several  separate   lots,  gage  covered  a  single  tract,  but  subse- 

to  secure  several  separate  and  distinct  quently  the  mortgagee  released  a  por- 

supis  of  money,  although  for  conven-  tion  of  it,  the  remainder  being  in  sep- 

ience  all  are  consolidated  in  one  writ-  arate  parcels,  it  was  held  that  a  sale  of 

ing,  a  sale  of  all  the  lots  together  as  one  the  remainder  without  recognizing  the 

tract  for  a  gross  sum  is  unauthorized  change  of  its  condition,  was  void  under 

and  void.     Hull  v.  King,  38  Minn.  349.  the  statute  requiring  separate  tracts 

IMYldlng  RaUway  Property.— A   line  to  be  sold  separately.     (Com p.  Laws 

of  railway  which  cannot  be  divided  and  Michigan  6915,  6918.)     Durm  x\  Fish, 

sold  in  pieces,  maybe  sold  as  an  en-  46  Mich.   311.     See  also  Lee  ?'.  La- 

tirety,  before  the  maturity  of  the  princi-  son,  10  Mich.  403 ;  Udell  v,  Kahn,  31 

pal  debt,  on  default  of  payment  of  in-  Mich.  195. 

terest.    Wilmer  v.  Atlanta,  etc.,  R.  Co.,  6.  Righta  of  Subsequent  Porohaaen. — 

2  Woods  (U.S.)  447.    See  also  Dunham  Whereat  the  time  of  giving  a  mort- 

V.  Cincinnati,  etc.,  R.  Co.,  i  Wall.  (U.  gage,  the  premises  do  not  consist  of 

S.)  254.    .  two  or   more   separate    and    distinct 

4.  Baker  v,  Halligan,  75  Mo.  435.  tracts,  within  the  meaning  of  the  stat- 
in Hall  V.  Gould,  79  111.  16,  where  ute,  a  foreclosure  sale  of  the  entire 

the  deed  contained  such  authority,  it  tract  as  one  parcel,  would  not  be  in- 

was  held  that  the  trustee  might  lawful-  valid,  even  though  by  reason  of  a  sub- 

ly  continue  the  sale  for  the  purpose  of  division  of  the  property  subsequent  to 

paying  both  the  secured  debt  and  also  a  the  giving  of  the  mortgage,  and  an  ac- 

judgment  subsequently  acquired  by  the  quisition  of  interest  by  other  persons 

beneficiary  in  the  trust  deed.  in  separate  portions  of  it,  such  equities 

5.  Anderson  v,  Austin,  34  Barb.  (N.  may  have  arisen  that  a  court  of  equity, 
Y.)  319;    Ellsworth   v.    Lockwood,  9  upon  timely  application,  would  have 
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arate  parcels  would  not  be  desirable,  and  might  even  be  unreason- 
able, as  where  two  separate  tracts  are  used  as  a  single  farm.^ 

Where  two  deeds  of  trust  are  given  to  the  same  creditor  to  se- 
cure the  same  debt,  each  covering  an  undivided  half  of  the  same 
tract,  the  whole  should  be  sold  together  under  both  deeds,  and 
not  one  undivided  half  at  one  time,  and  the  other  half  at  another.^ 

By  statute  in  several  of  the  states,  sales  under  powers  are  re- 
quired to  be  made  in  separate  parcels  if  the  premises  consist  of 
such,  or  are  easily  susceptible  of  division.  But  it  is  generally  held 
that  a  sale  in  violation  of  the  statute  is  not  void,  but  merely  void- 
able, upon  a  showing  that  it  was  done  fraudulently  or  that  preju- 
dice resulted  therefrom  to  the  owner  ;*  though  the  statute  says 
that  the  sale  **  must "  be  so  made,  it  is  held  to  be  directory  and 
not  mandatory.* 

A  sale,  in  one  parcel,  of  the  premises  mortgaged,  and  also  of 
another  tract  not  covered  by  the  mortgage,  does  not  affect  the 
validity  of  the  sale  as  to  the  former.  The  irregularity  cannot  be 
said  to  have  affected  bidders,  because  they  must  be  presumed  to 
know  what  property  the  mortgage  covered.*^  The  mortgagee 
himself  cannot  be  heard  to  object  that  his  own  sale  was  not  made 
in  parcels  as  required  by  the  statute.* 

Upon  a  sale  in  parcels,  the  power  becomes  exhausted  as  soon 
as  a  sufficient  number  have  been  sold  to  satisfy  the  debt  and  costs ; 
any  further  sales  would  be  wholly  void.^ 

The  objection  that  the  trustee  should  have  sold  in  parcels  must 
be  made  directly  by  proceedings  to  set  aside  the  sale,  and  not  by 
a  collateral  attack  upon  the  purchaser's  title.® 

Laches  on  the  part  of  the  owner  in  complaining  that  the  sale 
was  not  made  in  parcels  will  justify  the  court  in  denying  his  ap- 
plication for  relief.* 

It  was  held  in  one  case  that  where  a  party  had  previously  and 

required  the  sale  to  be  made  in  sepa-  offer  them  for  sale  separately,  if  per* 
rate  parcels.  Johnson  v.  Williams,  4  sons  present  signified  a  desire  to  pur- 
Minn.  260;  Paquin  v.  Braley,  10  Minn,  chase  in  that  manner. 
379;  Abbott  V.  Peck,  35;  Minn.  499;  2.  Coffman  z;.  Scoville,  86  III.  300. 
Willard  v.  Finnegan,  42  Minn.  476;  8.  Willard  v,  Finnegan,  42  Minn. 
Rjder  v.  Hulett,  44  Minn.  354;  Clark  476;  Ryder  v,  Hulett,  44  Minn.  353; 
V.  Kraker,  51  Minn.  444.  Swenson  v,  Halberg,  i   McCrary  (U. 

1.  Maxwell  v,  Newton,  65  Wis.  261 ;  S.)  96. 

Larzelerev.  Starkweather,  38  Mich.  96;  4.  Wallace  v,  Feely,    61    How.  Pr. 

Yale  V,  Stevenson,  58  Mich.  537;  Kel-  (N.  Y.  C.  PI.)  225. 

logg  V.  Carrico,  47  Mo.  157 ;  Merrill  v^  0.  Bottineau  v.  Aetna  L.  Ins.  Co., 

Nelson,  18  Minn.  366.    And  it  is  imma-  31   Minn.    125;    Lowry  v.  Tilleny,  31 

terial  that  the   component  tracts  are  Minn.  500. 

separately  described  in  the  mortgage.  •.  Clark  t;.  Stilson,  36  Mich.  482. 

Worley  V.  Naylor,  6  Minn.  192.  7.  Grover  v.   Fox,   36   Mich.  461 ; 

Bow  of  Tenement  Hou06S. — In  Sum-  Baker  t;.  Halligan,  75  Mo.  435;  Char- 
rail  V.  Chafiin,  48  Mo.  402,  where  a  ter  v,  Stevens,  3  Den.  (N.  Y.)  33; 
trust  deed  covered  a  number  of  tene-  Curry  v.  Hill,  18  W.  Va.  370 ;  Pryor  v. 
ment  houses  standing  together,  the  side  Baker,  133  Mass.  460. 
walls  being  so  constructed  that  they  8.  Haeussler  v,  Missouri  Glass  Co., 
could  not  be  divided  easily,  it  was  de-  52  Mo.  452. 
dared  to  be  the  duty  of  the  trustee  to  9.  Kline  v,  Vogel,  11  Mo.  App.  211. 
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for  a  valuable  consideration  waived  his  right  of  redemption,  he 
could  not  be  heard  to  object  that  the  sale  was  not  made  in  par- 
cels.* 

A  person  equitably  entitled  to  have  parcels  covered  by  a  power 
of  sale  mortgage  sold  in  the  inverse  order  of  alienation,  should 
apply  to  the  court,  as  well  as  to  the  mortgagee,  before  the  sale 
for  that  purpose ;  and  if  he  does  not,  the  sale  will  not  be  disturbed 
as  against  a  bona  fide  purchaser.^ 

In  giving  notice  of  sale,  a  statement  that  the  premises,  *'  or  so 
much  thereof  as  may  be  necessary,"  will  be  spld,  is  the  usual  and 
proper  form,  and  is  not  objectionable  as  failing  to  designate  the 
precise  parcels  to  be  sold.*  Nor  is  there  anything  improper  in  ad- 
vertising that  the  whole  premises  will  be  sold ;  it  will  be  pre- 
sumed that  the  trustee  will  sell  no  more  than  is  necessary  under 
all  the  circumstances,  having  regard  to  the  interests  of  all  parties.* 

XXI.  Sals  Pob  iHASXauATE  Pbice. — The  rule  has  long  been  settled 
that  where  a  public  sale  under  a  power  has  been  fairly  conducted, 
it  will  not  be  disturbed  on  the  sole  ground  that  the  purchase  price 
realized  was  inadequate  or  greatly  below  the  market  value  of  the 
property.  The  sound  principle  upon  which  this  rule  rests  is  that 
when  the  grantor  of  the  power  authorized  a  public  sale,  he  as- 
sumed the  risk  of  sacrifice  resulting  from  a  lack  of  competition 
among  bidders.^ 

The  circumstance  that  the  owner  of  the  equity  of  redemption 

1.  Clark  V,  Stilson,  36  Mich.  482.  the  same  time.    Pryor  v.  Baker,  133 

2.  St.  Joseph  Mfg.  Co.  v.  Daggett,    Mass.  459. 

84  111.  550.  6.  Burns  V.  Middleton,  104  IlL  411; 

Where  one  trust  deed  covered  two  Bowman  v.  Ash,  36  111.  App.  115; 
lots,  and  another  deed  in  favor  of  a  Parmly  v.  Walker,  102  111.  617 ;  La- 
different  creditor  covered  only  one  of  clede  Bank  v.  Keeler,  109  111.  385; 
the  lots,  the  trustee  in  the  first  deed  Hoodless  v.  Reid,  112  111.  105;  Cleaver 
very  properly  complied  with  a  request  v.  Green,  107  111.  67;  Chilton  v.  Brooks, 
from  the  holder  of  the  second  to  offer  71  Md.  445;  Condon  v.  Maynard,  71 
for  sale  first  the  lot  not  covered  hy  Md.  601;  Horse v  v.  Hough,  38  Md. 
both  deeds.  Sternberg  t;.  Valentine,  130;  Bradford  v.  McConihay,  15  W.Va. 
6  Mo.  App.  176.  732 ;  Lallance  v.  Fisher,  29  W.  Va.  512; 

8.  Snyder    v,  Hemingway,    47  Robinson   v.  Amateur   Assoc,   14  S. 

Mich.  549.  Car.  148;  Alexander  v.  Messervey,  35 

4.  Cleaver  v.  Matthews,  83  Va.  801.  S.  Car.  417;  McNair  v.  Pope,  100  N. 

Paroels  in  Different  Towns. — A  mort-  Car.  404;   Kennedy  v,  Dunn,  58  CaL 

gage  covered  three  separate  parcels  of  J39 ;  King  v.  Bronson,  122  Mass.  122; 

land,  situated  in  three  different  towns,  Wing  t;.  Hay  ford,  124  Mass.  349;  Lan- 

and  provided  that  on  default  the  mort-  drum  v.  Union  Bank,  63  Mo.  48 ;  Keiser 

gagee  might  ^*  sell  the  granted  premises,  v.    Gammon,    95    Mo.    217;  Kline  v. 

or  such  portion  thereof  as  may  remain  Vogel,   11    Mo.  App.  211;   Million  o. 

subject  to  this  mortgage,  in  case  of  any  McRee,  9  Mo.  App.  344;  Hudgins  v, 

partial  release  therefrom,  in  said  town,  Morrow,    47    Ark.    515^;    Maxwell  v, 

on  the  premises.**    The  mortgagee  ad-  Newton,  65  Wis.  261 ;  Cross  v.  Allen, 

^  vertised  and  sold  on  the  premises  one  141  U.  S.  528;  Smith  v.  Black,  115  U. 

of  the  lots,  realizing  less  than  the  mort-  S.  308;  Hitz  v.  National  L.  Ins.  Co.,  3 

gage  debt  and  subsequently  he  adver-  Mc Arthur  (D.  C.)  170. 

tised  and  sold  the  other  lots.  It  was  held  In  Loveland  v.  Clark,  11  Colo.  265, 

that  the  first  sale  was  valid,  the  mort-  the  court  stated  the  rule  in  the  following 

gagor  having  no  ground  of  complaint  terms:  "One  who  sells  and  conveys  his 

that  all  the  lots  were  not  advertised  at  land  to  another  and  takes  back  a  deed  of 
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was  insane  at  the  time  of  sale,  which  was  made  for  an  inadequate 
price,  is  not  sufficient  to  vitiate  it.* 

Mere  inadequacy  of  price  furnishes  even  less  ground  to  com- 
plain of  the  sale  where  a  period  of  redemption  is  given  by  statute.* 
An  application  to  set  aside  a  sale  on  the  ground  of  inadequacy 
will  not  be  considered  in  any  case,  unless  it  is  shown  that  a  larger 
price  can  be  realized  upon  a  resale,'  and  the  objection  that  the 
price  was  inadequate  can  be  made  only  by  parties  having  an  in- 
terest in  the  land  or  in  the  fund.*  If  the  property  has  been  con- 
veyed  since  the  sale,  to  a  bona  fide  purchaser  without  notice,  even 
the  grrossest  inadequacy  of  price  will  not  induce  the  court  to  set 
the  sale  aside.^ 

The  fact  that  in  a  trust  deed  the  value  of  each  parcel  of  land  is 
inserted,  following  the  description,  imposes  no  duty  upon  the 
trustee  to  sell  for  at  least  such  price.^ 

trust  to  secure  the  promised  payment  of  securities,  to  seriously  embarrass  busi- 

the  purchase  price,  as  in  this  case,  is  en-  ness  operations,  be  productive  of  incal- 

titled,  upon  default,  to  either  his  money  culable  injury,  and   is  without  prece- 

or  his  land.     If  he  enforce  his  contract  dent.'*     Maloney  v,  Webb,  112  Mo.  575. 

fairly  and  without  fraud,  there  is  no  war-  1.  Meyer  v.  Kuchler,  10  Mo.  App. 

rant  for  sacrificing  him  upon  the  altar  of  371. 

strict  construction.  Creditor  and  debtor  2.  Johnson  v.  Cocks,  37  Minn.  530; 
stand  in  pari  statu;  and  their  contracts,  Cameron  v.  Adams,  31  Mich.  426;  Max- 
like other  contracts,  are  to  be  construed  well  v,  Newton,  65  Wis.  261 ;  Sigerson 
fairly  and  with  justice  to  all  parties,  v,  Sigerson,  71  Iowa  476 ;  Babcock  v. 
The  bill  of  complaint  does  not  charge,  Canfield,  36  Kan.  437. 
nor  does  the  evidence  disclose,  any  8.  Farmers'  Sank  v.  Quick,  71 
fraud  in  fact.     There  is  no  suspicion  of  Mich.  534. 

any  want  of  fairness   and  good   faith  4.  In  Taylor  v.  Von  Schraeder,  107 

upon    the   part  of   the  trustees  or  of  Mo.  206,  the  rule  stated  in  the  text  was 

either  of  them.     Every  reasonable  ef-  applied  as  against  the  daughter  of  the 

fort  appears  to  have  been  made  to  dispose  grantor,  notwithstanding  the  fact  that 

of  the  property  at  the  highest  and  best  the  creditor,  who  bought  at  the  sale, 

price  for  the  benefit  of  the  parties  con-  had  previously  agreed  with  the  daueh- 

cerned.     A  fair  price  was  obtained,  all  ter  to  convey  to  her  and  take  back  a 

things  being  considered.    The  prepon-  new  trust  deed. 

derance  of  testimony'  is  to  this  effect.  Who  Kay  BalBoQn^ition  of  Inadequacy. 

There  certainly  is  no  ground  for  saying  — One  who  has  made  a  fraudulent  sale 

that  the  price  was  grossly  inadequate,  of  a  note  and  mortgage  cannot,  when 

The  mortgagors  and  mortgagee  were  sued  by  his  purchaser  for  damages  for 

all  present  and  bidders  at  the  sale,  and  the  fraud,  set   up  in  defense    that  if 

found  nothing  to  object  to  or  criticise,  the  plaintiff  had  waited  until  a  more 

The  lands  in  question,  since  the  date  of  favorable  time,  he  would  have  realized 

the  trust  sale,  have  largely  appreciated  a  better  price  at  his   foreclosure   sale, 

in  value.     Hence  this  suit.     In  the  ab-  Franklin   v,  Greene,  2  Allen  (Mass.) 

sence  of  any  fraud  or  irregularity  affect-  519. 

ing  injuriously  the  rights  of  the  com-  A  cestui  que  trust  who  has  received 
plainants,  the  purchaser  at  the  trustee *s  his  share  of  the  proceeds  of  the  trus- 
sale  and  his  grantees  should  be  pro-  tee's  sale,  cannot,  while  not  attempting 
tected  in  their  title."  to  set  aside  the  sale,  sue  the  purchaser 
The  mere  fact  that  the  trustee's  sale  on  the  ground  that  he  was  one  of  the 
brought  only  about  one-half  the  market  parties  to  a  fraudulent  scheme  to  pro- 
value,  is  no  ground  for  setting  it  aside,  cure  the  property  at  an  inadequate 
"To  set  aside  sales  for  such  inad-  price.  Richterv.  Jerome,  123  U.  S.  233. 
equacy  "  observes  Brace,  J.,  in  a  recent  6.  Dryden  v.  Stephens,  19  W.  Va.  1. 
case,  *' would  have  a  tendency  to  im-  6.  Parsons  v,  Rhodes,  22  Hun  (N. 
pair,  if  not  destroy,  the  value  of  such  Y.)  80. 

963 


Bale  For  Inadequate  Prioe.        TRUST  DEEDS.      Bale  For  Inadequate  Priee. 

Upon  the  question  of  the  trustee's  good  faith,  evidence  is  ad- 
missible to  show  the  prices  realized  at  former  sales,  and  that  the 
market  value  had  not  increased  in  the  meantime.^ 

The  fact  that  the  price  realized  for  the  property  at  private  sale 
several  years  previous  to  the  trustee's  sale,  or  several  years  after- 
wards, was  two  or  three  times  as  large  as  that  obtained  by  the 
trustee,  is  not  alone  sufficient  to  prove  that  the  latter  was  grossly 
inadequate.^  Even  though  the  mortgagee  or  cestui  que  trust  be- 
comes the  purchaser,  mere  inadequacy  of  price  will  not  vitiate 
the  sale,  if  it  appears  to  have  been  in  all  respects  fairly  and  hon- 
estly conducted.^  But  a  mortgagee  is  held  to  a  higher  degree  of 
care  and  diligence  in  obtaining  bidders  than  would  be  required  of 
a  trustee,  in  cases  where  he  purchases  the  property  at  his  own 
sale.* 

To  justify  the  court  in  setting  a  sale  aside,  on  the  ground  of  in- 
adequacy of  price,  there  must  be  some  evidence  of  fraud,  unfair 
conduct,  or  mistake.^  If  the  inadequacy  is  so  gross  as  to  indicate 
bad  faith,  or  the  want  of  reasonable  judgment  and  discretion  on 
the  part  of  the  trustee  or  mortgagee,  the  court  will  interfere ;  • 

1.  Keiser  v.  Gammon,  95  Mo.  217.  Bale    in  Pareele. — At  a  foreclosure 

3.  Parml^  v.  Walker,  102  111.  617.  sale,  at  which  the  holders  of  the  mort- 

3.  Glide  V.  Dwyer,  83  Cal.  477 ;  Rob-  gage  became  the  purchasers,  one  parcel 
inspn  V,  Amateur  Assoc,  14  S.  Car.  was  sold  for  a  fair  price,  but  the  two 
148;  Hitz  V.  National  L.  Ins.  Co.,  3  remaining  parcels,  which  were  cot- 
McArthur  (D.  C.)  170;  Landrum  t;.  ered  bj  a  stone  building,  and  realij 
Union  Bank,  63  Mo.  48.  constituted  but  one  parcel,  were  sold 

4.  Horsey  v.  Hough,  38  Md.  130.  separately,  and  brought  a  grossly  in- 
In  Loeber  v.  Eckes,  55  Md.  i,  where    adequate  price.     It  was  held  that  the 

property,  which  was  worth   between  entire  sale  should  be  set  aside.     LaIof 

|6,ooo  and  $7,000,  was  sold  for  $4,550,  v,  McCarthy,  24  Minn.  417. 

and,  at  least  one  bona  fide  bidder,  who  0.  Loeber  v.  Eckes,  55  Md.  i;  Briggs 

was  anxious  to  buy,  and  would  have  v,  Briggs,  135  Mass.  306;  Hoodiess  v. 

been  willing  to  bid  a  much  higher  fig-  Reid,  112  111.  105;  Cleaver  v.  Green,  107 

ure,  was  induced  to  stay  away  by  cer-  111.  67  ;  Runkle  v,  Gaylord,  i  Nev.  123; 

tain  representations  made  by  the  mort-  Hope  v.  Valley  City  Salt  Co.,  25  W. 

gagee,  the  court  vacated  the  sale.  Va.  789;  Millon  v.  McRee,  9  Mo.  App. 

Failure  to  Adjourn  Sale. — A  lease-  344;  Meyer  v.  Jefferson  Ins.  Co.,  5  Mo. 

hold  interest  in  city  property,  consist-  App.  24^;    Martin   v,   Swofford,  59 

ing  of  a  new  house,  located  on  a  fash-  Miss.  32i8. 

ionable  avenue,  and  worth,  in  the  mar-  Violation  of  Promlae. — Where  a  trus- 

ket,  at  least  $3,500,  was  sold,  under  a  tee  had  agreed  with  the  debtor  upon  a 

power  of    sale   mortgage,   for  $2,500.  minimum  bid,  which  was  the  amount 

The  day  of  sale  was   extraordinarily  of  the  debt,  a  sale  by  the  trustee  to  the 

cold   and   disagreeable,  no  one  being  beneficiary  for  less  than  the  minimum 

present  but  the  mortgagor,  auctioneer,  bid,  was  held  to  be  subject  to  the  debtor^s 

and   the  assignees   of    the   mortgage,  disaffirmance,  although  the  beneficiary, 

who   also   owned   the  ground   rent,  in  fact,  regarded  the  trust  debt  as  paid 

There  was  but  one  bid  made,  which  in  full  by  the  sale.     Helm  v,  Yerger, 

was  cried  for  about  two  minutes,  and  61  Miss.  44. 

struck  off  to  the  assignees.    It  was  held  6.  Horsey  v.   Hough,  38    Md.   130; 

that,  under    the    circumstances,    the  Magnusson  v,  Williams,   iii  111.  450; 

holders  of  the  mortgage  did  not  exer-  Hoyt  v,  Pawtucket  Sav.  Inst.,  no  111. 

cise  reasonable  judgment  in  going  on  300;  Learned  v.  Geer,  139  Mass.  31; 

with  the  sale  on  that  day,  and  that,  in  Latch  v.   Furlong,    12  Grant's  Ch. 

view  of  the  inadequacy,  the  sale  would  (Ont.)  303. 

be   set  aside.     Chilton   v.   Brooks,  69  Inadequacy  of    price   is    significant 

Md.  584.  only   when   taken  in  connection  with 
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but  the  price  must  have  been  so  inadequate  as  to  ''shock  the 
moral  sense,  and  create  a  suspicion  of  fraud."  ^ 

It  is  a  circumstance  of  fraud,  that  the  notice  of  sale  was  pub- 
lished in  a  newspaper  having  no  circulation  in  the  vicinity  of  the 
property,  in  consequence  of  which  no  one  was  present  but  per- 
sons acting  for  the  mortgagee.*  An  erroneous  statement  in  the 
notice  of  sale  to  the  effect  that  there  are  outstanding  adverse 
claims  to  the  property,  in  consequence  of  which  bidding  is  de- 
terred and  the  sale  made  at  a  sacrifice,  will  vitiate  the  sale.*  The 
same  is  true  where  it  appears  that  bidding  was  prevented  by  the 
fact  that  the  beneficiary  claimed  to  hold  a  tax  title  to  the  property.* 

No  rule  can  be  laid  down  by  which  to  determine,  in  all  cases, 
whether  the  inadequacy  is  so  gross  as  to  raise  the  presumption  of 
fraud.  Each  case  must  necessarily  depend  upon  its  attendant 
circumstances.^  It  has  been  decided  that  one-half  the  estimated 
value  of  the  property  is  not  grossly  inadequate.* 

XXTT.  PATXBirT  AVD  Duponnov  of  Pboceed»— 1.  In  Oeneral; — 
The  purchaser  at  a  trustee's  or  mortgagee's  sale  is  not  bound  to 
see  to  the  application  of  the  proceeds.  When  he  has  paid  the  pur- 
chase price  to  the  trustee  or  mortgagee,  he  is  under  no  obligation 
to  see  what  becomes  of  it.^ 

It  is  no  ground  for  setting  aside  a  sale  that  the  proceeds  were 

other  circumstances  **  tending  to  show  debtor  and  the  beneficiary,  who  became 

bad  faith,  mistake,  or  undue  advantage  the  purchaser,  and  at  whose  solicitation 

taken  of  the  ignorance  or  weakness  of  the  trustee  had  been  induced  to  make 

the  persons  whose  property  rights  will  the  sale  at  that  hour,  the  court  set  it 

be  affected  by  the  sale,  or  some  other  aside  as  fraudulent, 

grounds  of  equitable  relief."     Hudgins  In  Vail  v.  Jacobs,  62  Mo.  130,  a  sale 

V.  Morrow,  47  Ark.  515;  Fry  v.  Street,  by  the  trustee  to  the  creditor,  of  prop- 

44   Ark.   503;    King   v.  Bronson,    122  erty  worth  from  $5,000  to  $8,000,  for 

Mass.  122;  Graffam  v.  Burgess,  117  U.  the  sum  of  $1,000,  he  being  the  only 

S.  839;  Klein   v.   Glass,  53  Tex.   37 ;  bidder  present,  was  set  aside. 

Kline  v.  Vogel,  11  Mo.  App.  211.  In  Runkle  v,  Gaylord,  i  Nev.  123,  a 

X.  Bailor  v.  Daly,  7  Mackey  (D.  C.)  sale  by  the  mortgagee  for  about  one- 

1 75.  third  the  market  value,  without  making 

a.  Briggs  V.  Briggs,  135  Mass.  306.  any  attempt  to  obtain  a  higher  bid, 

8.  Equitable   Trust   Co.  v,  Fisher,  was  set  aside  as  against  a  purchaser 

106  III.  189.  with  knowledge  of  the  facts. 

4.  Martin  v.  Swofford,  59  Miss.  328.  Where  property  worth  $8,000  would 

0.  QrotB    Inadequacy.  —  A   sale    for  have  brought  nearly  its  full  value  if 

about  one-tenth  of  the  value  of  the  sold  in  parcels,  a  sale  in  gross  by  the 

property  was  held  invalid  in  Vail  v.  mortgagee  for  much  less^  was  set  aside, 

Jacobs,  62  Mo.  130.     And  in  Meyer  ^^  Hubbard   v.  Jarrell,  23   Md.  66;  and 

[efferson  Ins.  Co.,  5  Mo.  App.  245,  a  sale  where  property  was  bid  in  by  the  trust 

[or  about  one- fifth  the  cash  value,  made  creditor  for  $6,100,  and  on  the  same 

by  a   trustee  who  was  the   managing  day  resold  by  him  for  $2 1 ,000,  it  was 

officer  of  the  creditor  corporation,  and  held  that  the  trustee's  sale  was  at  a 

who  knew  that  the  corporation  would  grossly    inadequate    price,    justifying 

have  willingly  bid  much  more,  was  held  the  court   in   setting  it  aside  on  the 

fraudulent.  So,  in  Stoffel  v.  Schroeder,  ground  of  fraud.     Hope  v.  Valley  City 

63  Mo.  147,  where  property  worth  at  Salt  Co.,  25  W.  Va.  789. 

least  $8,500  was  sold  under  a  trust  deed  6.  Bradford  v,  McConihay,  15  W.Va. 

for  $5,000,  at  a  sale  occurring  at  eleven  732 ;  Lallance  v.  Fisher.  29  W.  Va.  512. 

o'clock   instead  of  twelve    (the  usual  7.  Conover  v.  Stothoff,  38  N.  J.  Eq. 

hour),  and  no  one  was  present  but  the  55 ;  Wood  v.  Augustine,  61  Mo.  46. 
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not  actually  indorsed  upon  the  note  secured.  Such  indorsement 
is  merely  evidence  of  the  payment.* 

Several  debts  secured  by  the  same  trust  deeds  and  held  by  the 
same  persons,  but  with  different  sureties,  stand  on  equal  footing 
as  liens,  and  should  be  paid  out  of  the  proceeds  ratably,  in  the  ab- 
sence of  some  intervening  equities.* 

The  fact  that  a  creditor  secured  by  a  trust  deed  has  reduced 
his  claim  to  judgment,  does  not,  in  equity,  preclude  him  from  shar- 
ing in  the  proceeds  of  the  trustee's  sale.* 

Unless  restricted  by  the  terms  of  the  power,  the  mortgagee  has 
the  right  to  sell  the  property  for  cash,  and  a  court  of  equity  will 
not  restrain  him  from  so  doing.^  But  he  must  act  in  good  faith; 
and  if  the  purchaser  offers  to  pay  a  large  deposit  in  cash,  and  to 
give  security  for  payment  of  the  balance  as  soon  as  the  sale  is  rat- 
ified by  the  court,  the  mortgagee  cannot  arbitrarily  reject  the  bid 
and  purchase  the  property  for  himself,  at  a  lowet  price.*  He  has 
a  right  to  insist  upon  a  reasonable  cash  deposit  by  the  purchaser, 
even  though  the  notice  does  not  state  the  terms  of  sale,  and 
though  such  a  requirement  might  prevent  a  person  present  from 
bidding.*  Where  the  terms  of  sale  are  prescribed  by  the  mort- 
gage to  be  cash,  a  tender  by  the  purchaser,  of  a  note  against  the 
party  entitled  to  the  purchase-money,  is* not  a  compliance  with 
the  terms  of  sale  ;''  but  under  a  mortgage  authorizing  the  mort- 
gagee to  sell  for  cash  or  on  credit,  he  may  make  a  valid  sale  for  a 
portion  of  the  price  in  cash  and  the  balance  on  credit.*  Under  a 
mortgage  providing  that  the  terms  of  sale  should  be  the  amount 
of  the  debt  in  cash,  and  the  balance  on  time,  the  mortgagee  is  not 
bound  to  realize  at  least  the  amount  of  the  debt.  He  may  sell 
for  less,  and  sue  for  the  deficiency.* 

1.  Lake  v.  Brown,  ii6  111.  8^.  6.  Horsey  v.  Hough,  38  Md.  130. 

8.  A  debtor,  to  secure  advances,  as-        6.  Pope  v.  Burrage,  115  Mass.  283. 
signed  to  the  defendant  four  notes  and  a        Payment  Annmed  by  AvettonMir.— 

trust  deed  which  secured  the  four  notes  The  purchaser  at  a  foreclosure  sale,  be- 

and  also  secured  an  earlier  note  then  ing  unable  to  make  the  required  cash 

held  by  the  defendant.    The  deed  pro-  payment,  arranged  with  the  auctioneer 

vided  for  a  sale  on  default  in  payment  of  to  advance  the  amount  for  him,  where- 

any  of  the  notes,  the  proceeds  to  be  ap-  upon  the  auctioneer  informed  the  mort- 

plied  to  the  amount  unpaid  on  the  notes,  gagee  that  the  purchaser  had  paid  the 

At  a  sale  under  the  power,  the  property  cash,  and   that  it  was   ready   for  the 

brought  less  than  the  whole  amount  then  mortgagee.    It  was  held  that  this  was 

due.  It  was  held  that  \ht  first  note  was  equivalent  to  a  cash  payment  to  the 

entitled  to  receive  only  its  pro  rata  of  auctioneer.   Muhlig  v,  Fiske,  131  Mass. 

the  proceeds.    Kitchin  v,  Grandy,  loi  no. 

N.  Car.  86.  Paymont  by  Oheok. — Under  a  sale  ad- 

8.  Dodge  V.  Stanhope,  55  Md.  113.  vertised  to  be  for  cash,  a  bidder  who 

4.  Powell  V,  Hopkins,  38  Md.  i.  gives  his  check  for  the  amount  of  his 

DlBoretlon  of  Gourt. — Though  a  trust  bid,  which  would  have  been  paid  upon 

deed  provides  that  the  trustee  shall  sell  presentment,  sufficiently  complies  with 

for  cash,  the  court  on  a  bill  to  foreclose,  the  terms  of  sale.    McConneaughey  r. 

may  direct  a  sale  on  credit.     Mitchell  Bogardus,  106  111.  321;  Carey  v.  Brown, 

V,  McKinney,  6  Heisk.  (Tenn.)  83.    But  62  Cal. 373. 

it  should  not  do  so  without  the  consent        7.  Purstey  v.  Forth,  82  111.  327. 
of  all  the  parties  interested.     Wood  v.        8.  Markey  v.  Langley,  92  U.  S.  142. 
Krebbs,  33  Gratt.  (Va.)  685.  f.  Shepherd  v.  May,  115  U.  S.  505; 

956 


Pftymmt  ud  IMqicMlUoii  TRUST  DEEDS.  of  Pmoadi. 

If  the  holder  of  the  notes  secured  by  a  trust  deed  or  mortgage, 
becomes  the  purchaser  at  a  sale  under  the  power,  the  indorsement 
on  the  notes  of  the  amount  of  his  bid  is  a  sufficient  compliance 
with  a  requirement  that  the  sale  shall  be  for  cash.^  Even  though 
the  sale  be  advertised  or  required  by  the  power  to  be  for  cash,  the 
fact  that  the  mortgagee  gives  the  purchaser  a  term  of  credit  for 
payment  of  the  amount  of  the  mortgagee's  debt  is  not  prejudicial 
K>  the  mortgagor.*  And  the  fact  that  the  purchaser  pays  no 
money  to  the  mortgagee,  but  the  amount  bid  is  credited  upon 
a  debt  due  from  the  latter  to  the  former,  in  pursuance  of  a  pre- 
vious arrangement,  will  not  invalidate  the  sale.'  So  long  as  the 
mortgagee  applies  the  purchase-money  to  the  satisfaction  of  his 
debt,  and  pays  over  the  surplus  in  cash  to  the  parties  entitled  to 
it,  no  one  interested  in  the  sale  has  any  just  ground  to  complain 
of  the  fact  that  the  purchaser  was  not  required  to  pay  cash ;  usu- 
ally the  granting  of  time  for  payment,  insures  a  more  advanta- 
geous sale.* 

If  the  holders  of  subsequent  incumbrances  are  willing  to  accept 
notes  from  the  purchaser  at  a  sale  under  the  prior  mortgage,  the 
mortgagor  would  have  no  reason  to  complain  that  such  notes 
were  taken  at  the  sale  in  lieu  of  cash.^ 

Where  a  sale  is  made  for  part  cash  and  part  credit,  as  authorized 
by  the  terms  of  the  power,  interest  continues  to  run  on  the  bal- 
ance of  the  mortgage  debt,  after  deducting  the  cash  payment,  up 
to  the  time  of  receiving  the  deferred  payments.* 

2.  Surplus  Proceeds. — When  a  sale  has  been  made  under  a  power, 
the  proceeds  are  first  to  be  applied  in  payment  of  the  costs  and 
expenses  of  foreclosure,  and  then  in  payment  of  the  debt  secured  ; 
and  whatever  remains  of  the  purchase-money  after  those  items 
have  been  paid  is  usually  termed  the  ''  surplus." 

The  question  of  the  proper  disposition  of  the  surplus  is  an  im- 
portant, and  sometimes  difficult,  one ;  and  must  be  decided  by 
the  party  executing  the  power,  at  his  peril.  In  case  of  doubt,  he 
should  refer  the  determination  of  the  question  to  the  court,  in  a 
proceeding  to  which  the  various  claimants  of  the  fund  are  made 
parties.''     Ordinarily,  the  mortgage  or  trust  deed  itself  provides 

May  V,  Shepherd,  i   Mackey  (D.  C.)  A  mortgagee  with  the  power  of  sale 

430.  may  give  the  purchaser  credit  for  part 

1.  Jacobs  V.  Turpin,  83  lU.  424.  of  the  purchase-money,  and  take  a  new 

2.  Sawyer  v.  Campbell,  130  111.  186;  mortgage  on  the  property  as  security, 


f    _  •: 


Waterman  v.  Spaulding,  51   111.  425;  though  the  power  makes  no  mention  of 

Burr  V,  Borden,  61    111.  389;  Jones  t\  such  privilege.    Thurlow  v,  Mackeson, 

Hagler,  05  Ala.  529;  Mewbum  v,  Bass,  38  L.  J.  Q.  B.  57;  L.  R.,  4  Q.  B.  97. 
82  Ala.  622;  Cooper  v.  Hornsby,  71  Ala.        0.  Mead  v.  McLaughlin,  42  Mo.  198. 
62;  Mahone  v,  Williams,  39  Ala.  202;        •.  Stanford  z\  Andrews,    12    Heisk. 

Markey  v,  Langley,  92  U.  S.  142.  (Tenn.)  664. 

8.  Tartt  r.  Clayton,  xoo  111.  579.  7.  2  Jones  Mortg.  (4th  ed.),  ^  1927. 

4.  Cox  V,  Wheeler,  7  raige  (N.  Y.)         In  Michigan,  it  is  provided  by  stat- 

248 ;  Bailey  v.  Aetna  Ins.  Co.,  10  Allen  ute  that  any  claimant  of  the  surplus 

(Mass.)   286;   Parker  v.   Banks,  79  N.  may  file  his  claim  with  the  officer  mak- 

Car.  480;  Davey  v,  Durrant,  i  De  G.  &  ing  the  sale,  and  that  a  reference  may 

J.  535.  be  ordered  to  take  proofs.     It  is  held 
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for  the  disposition  of  the  proceeds ;  but  it  is  clear  that  if  such  a 
provision  should  be  contrary  to  the  just  and  equitable  rights  of 
any  person  having  a  claim  in,  or  lien  upon,  the  property,  the  di- 
rection in  the  deed  must  yield.' 

The  most  approved  form  of  provision,  in  a  mortgage  or  trust 
deed,  for  the  disposition  of  the  surplus  proceeds  of  sale,  is  that  they 
shall  be  paid  over  to  the  mortgagor  or  grantor,  his  heirs,  and.  as- 
signs.*   Though  the  power  provides  that  the  surplus  shall  go  to 

that  a  petition  for  such  reference  must  personal  representatives,  because  the 
show  the  relation  of  the  parties  cited  land  had  been  converted  into  per* 
to  the  mortgaged  property,  and  that  sonalty  at  the  time  of  his  death.  This 
notice  must  be  given  to  all  parties  in-  form  is  also  open  to  the  objection  of 
terested  in  the  equitjr  of  redemption,  not  being  strictly  correct  in  the  case  of 
Allen  V.  Wayne  Circuit  Judges,  57  a  sale  made  after  the  death  of  the  mort- 
Mich.  198.  gagor,  when  he  has,  by  his  will,  di- 
£.  mortgaged  two  adjoining  tracts  to  rected  his  executor  to  convert  his  real 
I.  and  subsequently  deeded  one  tract,  estate  into  personalty.  The  terms  of 
subject  to  the  mortgage,  to  A.,  who  the  mortgage  in  these  cases  would 
gave  a  mortgage  back  to  £.  to  secure  a  have  to  yield  to  these  circumstances 
note  for  purchase- money,  agreeing  in  under  which  they  do  not  meet  the  equi- 
that  mortgage  to  pay  one-half  of  the  I.  ties  of  the  parties.  Although  the  di- 
mortgage.  E.  transferred  said  note  to  rection  that  the  surplus  shall  be  paid 
M.,  and  also  handed  him  the  A.  mort-  to  the  mortgagor,  his  heirs,  or  as- 
gage,  but  did  not  then  formally  assign  signs,  does  not  fully  meet  these  ex- 
it. Afterwards  E.  mortgaged  the  other  ceptional  cases,  no  Karm  can  come 
tract  to  H.,  with  full  covenants  of  from  this,  because  the  surplus  is, 
warranty,  and  H.  took  an  assignment  in  all  cases,  bound  by  the  actual  rights 
of  the  I.  mortgage  covering  both  tracts,  and  equities  of  the  parties  interested. 
M.  then  procured  an  assignment  of  the  No  form  of  words  can  be  used  which 
A.  mortgage  which  he  already  held,  will,  in  every  case,  fully  point  out  to 
All  the  conveyances  were  duly  re-  the  mortgagee  the  persons  to  whom  he 
corded.  H.  then  sold  both  tracts  under  is  to  pay  the  surplus;  and  that  form 
power  of  sale  in  the  I.  mortgage,  real-  which  is  correct  generally,  and  is  the 
izing  more  than  the  debt  and  costs,  most  concise,  is  the  best.'*  2  Jones 
At  the  time  of  sale,  the  value  of  the  Mortg.  (4th  ed.),  §  1927. 
tract  mortgaged  to  H.  was  greater  than  The  Engllsli  ttatntOKT  power  of  sale 
that  of  the  other  tract.  In  a  suit  by  M.  directs  that  the  surplus  be  paid  to  the 
against  H.  for  an  account  of  the  surplus  mortgagor,  his  heirs,  executors,  admin- 
proceeds  of  the  sale,  it  was  held  that  istrators,  or  assigns,  according  to  their 
M.  occupied  the  same  position  as  if  the  respective  rights  and  interests. 
A.  mortgage  had  been  assigned  to  him  Rights  of  Heirs. — Mortgagees  are  not 
in  the  first  instance;  that  the  difference  entitled  to  retain  the  surplus  for  their 
between  the  values  of  the  two  tracts,  own  use,  as  against  the  heirs  of  the 
should  be  deducted  from  the  surplus,  mortgagor,  though  the  latter  had  some 
and  that  M.  was  entitled  to  recover  of  years  previously  agreed  to  release  all 
H.  one-half  the  remainder.  Mayo  v.  interest  in  the  premises  to  the  mort- 
Merrick,  127  Mass.  511.  gagees,  but  had  never  done  so  nor  sur- 

1.  2  Jones  Mortg.  (4th  ed.),  ^  1927.  fendered    possession.      Rushbrook   r. 

2.  Wright  V.  Rose,  a  S.  &  S.  323 ;  Lawrence,  39  L.  J.  Ch.  93. 

Bourne  v.  Bourne,  2  Hare  35;  In  re  When  trustees  are  adjudged  to  have 

Smith,  7  Jur.  N.  S.  903;  Chatterton  v,  made  an  unauthorized  sale,  and  are  or- 

Watney,  16  Ch.  Div.  378.  dered  to  pay  into  court  the  fair  value 

"Objection  has  also  been   made  to  of  the  property'  at  the  time  of  sale,  the 

the  direction  that  the  surplus  shall  be  surplus  remaining  after  discharging  the 

payable  to  the  mortgagor,  his  heirs,  or  debt  belongs  to  the  estate  of  the  debtor, 

assigns,  because,  if  the  sale  should  be  Mosley  v,  Johnson,  86  Va.  429. 

made  in  his  lifetime,  but    his  death  Interestof  Hiuband  and  Wife  In  Bsr^ 

should  occur  before  the   payment  of  pins. — Where  a  wife  gave  a  trust  deed 

the  surplus,  this  would  then  go  to  his  of  her  own  property  to  secure  a  debt  of 
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the  mortgagor,  and  does  not  name  his  assigns,  yet  his  assignee  in 
bankruptcy  will  be  entitled  to  it.* 

In  England^  and  also  in  some  of  the  states,  the  rule  prevails 
that  in  case  of  a  sale  after  the  mortgagor's  death,  the  surplus  be- 
longs to  his  heirs  or  devisees  and  not  to  his  personal  representa- 
tives, and  that  the  latter  cannot  sue  therefor  unless  the  money  is 
needed  to  pay  debts  of  the  estate.*  In  Massachusetts^  however, 
it  is  held  that  the  executor  or  administrator  is  entitled  to  sue  for 
the  surplus  in  such  cases,  but  that  he  holds  the  money,  when  re- 
covered, in  trust  for  the  widow  and  heirs.' 

Courts  of  equity,  whenever  applied  to  for  directions  as  to  the 
disposition  of  the  surplus  arising  from  a  sale  by  a  first  mortgagee, 
consider  the  land  as  converted  into  money,  and  the  lien  of  junior 
incumbrancers  transferred  from  the  land  to  the  surplus ;  and  the 
fund  is  applied  to  the  payment  of  these  liens  in  the  order  in  which 
they  existed  upon  the  land.  Accordingly,  a  second  mortgagee 
will  be  entitled  to  the  surplus,  or  so  much  of  it  as  may  be  neces- 
sary, in  preference  to  the  owner  of  the  equity  of  redemption.* 
The  surplus  is  held  in  trust  by  the  trustee  or  mortgagee  for  the 
use  of  subsequent  incumbrancers,  and  he  should  retain  it  until  their 
rights  are  settled.* 

A  first  mortgagee,  upon  sale  under  his  power,  becomes  a  trustee 
for  all  subsequent  incumbrancers  and  parties  in  interest,  and  must 
act  in  good  faith,  with  an  eye  to  the  best  interest  of  all  concerned. 

her  husband,  and  the  deed  provided  396;  Ballineer  v.  Bourland,  87  111.  513; 
that  the  surplus  should  be  paid  to  the  Astor  v.  Miller,  2  Paige  (N.  Y.)  68; 
parties  of  the  first  part  (the  husband  Bartlett  v.  Gale,  4  Paige  (N.  Y.)  503; 
and  wife),  it  was  held  that  the  wife  Averill  v.  Loucks,  6  Barb.  (N.  Y.) 
alone  was  entitled  to  receive  such  sur-  470;  DeWoIf  v.  Murphy,  11  R.  I.  630; 
plus.  Kinner  v,  Wals*h,  44  Mo.  65.  On  I>ouglass'  Appeal,  48  Pa.  St.  223;  Fry's 
the  other  hand,  where  a  wife  joins  in  a  Appeal,  76  Pa.  St.  82;  Fowler  v.  John- 
trust  deed  merely  to  release  her  dower,  son,  26  Minn.  338;  Brown  v,  Crookston 
she  has  no  interest  in  the  8urplus,which  Agricultural  Assoc,  34  Minn.  545;  Ajer 
is  personal  property  of  which  she  is  not  v.  Stewart,  14  Minn.  68;  Nichol  v.  Ewin, 
dowable.  Kauflfman  v.  Peacock,  115  7  P.  R.  (Ont.)  331 ;  West  London,  etc., 
III.  314.  Bank  v.   Reliance,   etc.,  Soc,  27   Ch. 

1.  Calloway  v.  People's  Bank,  54  Div.  187; /?e  Kingsland,  15  Can.  L.  J. 
Ga.  441.  N.  S.  85;  Re  Keelers,  i  N.  R.  44. 

2.  Wright  V.  Rose,  2  S.  &  S.  323 ;  6.  O'Reilly  v,  Hendricks,  2  Smed.  & 
Policy  V,  Seymour,  2  Y.  &  C.  708;  M.  (Miss.)  388;  Mead  7\  McLaughlin, 
Bourne  v.  Bourne,  2  Hare  35 ;  Dunning  42  Mo.  198;  Yarborough  v.  Wise,  5  Ala. 
V.Ocean  Nat.  Bank,  61  N.  Y.  497;  292;  Hayes  v,  Wo^s,  72  Ala.  92; 
Sweezy  T'.  Thayer,  I  Duer(N.  Y.)  286;  Bleeker  v,  Graham,  2  Edw.  Ch.  (N. 
Chafiee  v.  Franklin,  11  R.  I.  578;  Allen  Y.)  647. 

V.  Allen,  12  R.  I.  301;  Shaw  v,  Hoad-  Jndgmeiit  llam,  existing  at  the  time  of 

ley,  8  Blackf.  (Ind.)  165.  the  sale,  must  be  paid  out  of  the  surplus 

Unless,  it  is  held,  there  is  a  clear  in-  before  the  owner  ofthe  equity  can  claim 

tention  expressed  in  the  power  to  con-  any  part  of  it.     Hall  v,  Gould,  79  111. 

vert  the  property  out  and  out.     Van  v,  16;  Eddy  v.  Smith,  13  Wend.  (N.  Y.) 

Bamett,  19  Yes.  102.  4S8. 

3.  Varnum  v.  Meserve,  8  Allen  BnbMquaiit  Judgment. — Where  a 
(Mass.)  158.  trust  deed   authorizes   the   trustee   to 


4.  Buttrick  v,  Wentworth,  6   Allen     make  a  sale  and  pay  the  debt  secured, 

^flfiC  ^       *ic\'        AnHr^we      ?>        ITicIro       *AI        fl"'^    olcn    "all     li^nc''     e\r\     fho     r\rrkn«*rt\r. 

5.       tl 
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After  paying  his  own  lien,  he  must  apply  the  surplus  to  the  other 
liens  in  their  respective  order.* 

It  has  been  decided  in  Englandy  that  a  mortgagee  with  power 
of  sale  is  liable  to  junior  mortgagees  for  damages  caused  by  a 
misstatement,  in  his  notice  of  the  sale,  as  to  the  condition  of  the 
premises,  in  consequence  of  which  the  purchaser  insisted  upon, 
and  obtained,  a  deduction  from  his  bid,  before  he  would  com- 
plete it.* 

In  Minnesota,  where  by  statute  the  surplus  is  directed  to  be 

Eaid  to  the  mortgagor,  "  his  legal  representatives  or  assigns,*'  it  is 
eld  that  a  junior  mortgagee  is  an  ''assign,"  and  entitled  to  the 
surplus  in  the  hands  of  a  prior  mortgagee.' 

The  consent  of  a  subsequent  incumbrancer  that  his  share  of  the 
surplus  may  be  paid  to  a  purchaser  of  the  equity  of  redemption, 
will  not  justify  such  payment  as  against  the  mortgagor,  because 
he  is  entitled  to  have  the  mortgage  debts  discharged  before  his 
grantee,  under  a  deed  subject  to  the  mortgages,  receives  any- 
thing.* 

Notice  of  the  incumbrances  under  which  the  surplus  is  claimed, 
should  be  given  to  the  mortgagee  or  trustee  making  the  sale,  in 
order  to  hold  him  responsible  for  failing  to  pay  them  out  of  the 
fund.* 

The  levy  of  an  attachment  upon  mortgaged  lands  does  not  give 
the  plaintiff  any  vested  interest  in  the  equity  of  redemption,  nor 
entitle  him  to  share  in  the  surplus  proceeds  of  a  mortgage  sale 
consummated  before  he  has  reduced  his  claim  to  judgment ;  and  a 
sale  of  the  land  under  his  execution  subsequently  levied,  at  which 
he  becomes  the  purchaser,  gives  him  no  claim  or  lien  upon  the 
surplus,  either  at  law  or  in  equity,®  unless  he  files  a  bill  within  the 
statutory  period  of  thirty  days  after  the  rendition  of  his  judgment, 
and  while  the  surplus  remains  in  the  hands  of  the  mortgagee.^ 

As  against  subsequent  lienors,  the  trustee  or  mortgagee  cannot 

grantor,  whether  it  existed  at  the  date  held  in  an  action  against  the  second 

of  the  deed  or  not,  can  compel  the  trus-  mortgagee  by  the  first  mortgagee  that 

tee  to  apply  the  surplus  of  sale  to  the  the   latter   was   bound   to  account  to 

payment  of  his  judgment.    Hall  v.  the  second  mortgagee  for  the  amount 

Gould,  79  111.  i6.  of  such  surplus.     West  London,  etc, 

1.  Markey  v,  Langley,  92  U.  S.  143 ;  Co.  v.  The   Reliance  Soc.,  27  Ch.  DIt. 

Fielder  v,  Varner,  45  Ala.  429;  Beard  187. 

V.  Fitzgerald,  105  Mass.  134.  2.  Tomltn  v.  Luce,  43  Ch.  Div.  191. 

In  Russell  v.  Duflon,4Lans.  (N.  Y.)  8.  Brown  v.  Crookston  Agricultural 

399,  the  view  is  taken  that  a  mortgagee  Assoc.,  34  Minn.  (45;  Fuller  v.  Langum, 

with  the  power  of  sale  is  not  in  any  37  Minn.   74;   Nopson   v,   Horton,  ao 

proper  sense  a  trustee  for  subsequent  Minn.  239 ;  Ayer  v,  Stewart,  14  Minn, 

incumbrancers,  and  is  not  accountable  68.     See  also  Cuilerier  v.  Brunelle,  37 

to   them  for  any  surplus  until  it   has  Minn.  71. 

actually  been  paid  over  to  him  by  the  4.  Andrews  v.  Fiske,  loi  Mass.  422. 

purchasers.  6..  McLean  v.  Lafayette  Bank,  4.Mc- 

Where  a  mortgagor  and  a  first  mort-  Lean  ( U.  S.)  430. 

gagee  concurred  in  making  a  sale  which  6.  Gardner  v.  Barnes.  106  Mass.  50$. 

realized   a  surplus,   and   such  surplus  7.  Wiggin   v.   Hey  wood,    118  Mast. 

was  paid  over  to  the  mortgagor,  it  was  514 ;  Judge  v.  Herbert,  124  Mass.  330. 
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retain  the  surplus  to  pay  an  unsecured  claim  of  his  own.'  Nor 
can  he  do  this  as  between  himself  and  the  mortgagor.*  If  the 
mortgagor  or  grantor  has  sold  his  equity  of  redemption  to  a  third 
person,  the  latter  is  entitled  to  receive  whatever  surplus  would 
have  belonged  to  the  former.' 

The  trustee  or  mortgagee  cannot  refuse  to  pay  ove;:  the  surplus 
to  a  purchaser  of  the  equity  of  redemption,  on  the  ground  that 
his  purchase  was  without  consideration  and  in  fraud  of  creditors.* 

When  the  mortgagee  becomes  the  purchaser,  his  failure  to  pay 
over  the  surplus  to  the  proper  persons  does  not  prevent  the  title 
from  vesting  in  him.*  When  he  bids  in  the  property  for  himself, 
for  an  excessive  amount  claimed  in  his  notice  of  sale  as  due,  and 
costs,  he  is  personally  liable  to  the  mortgagor  for  the  difference 
between  that  amount  and  the  amount  actually  due.® 

While  the  mortgagee  would  be  chargeable  with  interest  on  the 
surplus  during  the  time  he  wrongfully  refused  to  pay  it  over  to 
the  party  entitled  to  it,'''  yet  he  is  not  so  chargeable  where  the 
surplus  has  remained  unproductive  in  his  hands,  awaiting  the  de- 
termination of  adverse  claims  thereto,  made  upon  him  by  different 
persons.® 

A  contemporaneous  oral  direction  by  the  grantor  in  a  trust 
deed,  as  to  the  application  of  the  surplus  to  certain  favored 
creditors,   cannot    be    allowed    to   qualify,    enlarge,   or    change 

1.  Major  V,  Hill,  13  Mo.  247.  Union  forces.    In  1871,  the  trustee  in 

2.  Vick  V,  Smith,  83  N.  Car.  80.  the  first  two  trust  deeds  sold  the  land 
8.  Buttrick  v.   Wentworth,  6  Allen    under  them,  for  a  sum  more  than  suf- 

<MaB8.)  79;  Cook  V,  Baslej,  123  Mass.  ficient  to  pay  the  balance  due  on  those 

396;  Ballinger  V.  Bourland,  87III.  514;  debts.    It  was   held   that  the  surplus 

Brown  v,  Crookston  Agr.  Assoc,  34  should  not  be  applied  to  reimburse  the 

Minn.  545;  Shillaber  v.  Robinson,  97  suretjr,  but  should  be  applied  first  to  the 

U.  S.  907;  Foster  v.  Potter,  37  Mo.  525;  balance  due  on  the  third  secured  debt 

Reid  V,  MuUins,  43  Mo.  306.  and  then  to  the  fourth  secured   debt. 

Inolioate  Title. — ^The  purchaser  of  the  Gayle  v,  Wilson,  30  Gratt.  (Va.)  166. 
premises  at  an  execution  sale,  who  at        4.  Reid  v.  Mullins,  48  Mo.  344;  Reid 

the  time  of  a  sale  under  a  trust  deed  is  v,  Mullins,  43  Mo.  306. 
not  entitled  to  a  conveyance,  the  time        6.  Damon  v.  Deeves,  62  Mich.  465; 

for  redemption  from  the  sheriff's  sale  Sinclair  v.  Learned,  51  Mich.  339.   But 

not  having  expired,  is  entitled  to  share  see  Hunter  v,  Wooldert,  55  Tex.  433, 

in  the  surplus  held  by  the  trustee  only  where  it  was  held  that  until  the  mort- 

to  the  extent  of  his  bid  at  the  sheriff's  gagee  had  paid  over  the  surplus,  with 

sale,  and    the   grantor  is  entitled    to  interest  from  the  day  of  sale,  he  could 

the  balance.     Hart  v,  Wingart,  83  111.  claim  the  benefits  of  the  sale. 
382.  6.  Seller  v,  Wilber,  29  Minn.  307. 

BeiinlnirBement  of  Surety. — A,  the  7.  Hunter  v.  Wooldert,  55  Tex.  433. 
owner  of  land  on  which  were  four  trust  8.  Mathison  v,  Clark,  25  L.J.  Ch.  29. 
deeds,  conveyed  it  to  one  who  was  a  Gompntation  of  Intereet. — In  taking 
joint  surety  on  A's  debts.  The  surety  an  account  against  a  mortgagee  who  has 
paid  part  of  the  first  three  secured  debts,  retained  the  proceeds  of  sale  beyond 
but  took  no  assignment  of  them.  When  the  accrued  interest  and  costs,  under  a 
the  conveyance  was  made  in  1851,  the  sale  of  part  of  the  premises,  a  rest  must 
property  was  worth  more  than  the  be  made  at  the  time  of  his  receiving  the 
amount  of  the  secured  debts,  and  the  proceeds,  even  though  he  may  have  en- 
debts  for  which  the  grantee  was  surety;  tered  into  possession  when  the  interest 
but  during  the  war,  it  was  greatly  in-  was  in  arrear.  Thompson  v.  Hudson, 
jured    and  impaired   in  value  by  the  10  L.  R.  Eq.  497 ;  40  L.  J.  Ch.  28. 
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the  trustee's  authority  and  duty  as  expressed  in  the  trust 
deed.^ 

Purchasers  at  the  sale  are  chargeable  with  notice  of  a  provision 
in  the  power  directing  the  disposition  of  the  surplus,  and  have 
no  right  to  rely  upon  contrary  representations  made  by  the  mort- 
gagee or  trustee.* 

The  purchaser  at  a  foreclosure  sale  has  no  personal  interest  in 
the  surplus  or  its  disposition  after  the  incumbrances  have  been 
paid,  and  hence  he.  cannot  sue  to  recover  it  from  one  who  has 
wrongfully  appropriated  it.  That  right  belongs  solely  to  the 
mortgagor  or  his  assigns.* 

As  between  a  purchaser  by  warranty  deed  from  the  mortgagor, 
and  a  subsequent  incumbrancer  with  notice  of  such  conveyance, 
the  former  is  entitled  to  the  surplus  arising  from  a  sale  under  the 
prior  mortgage  *  The  mortgagee's  liability  for  the  surplus  does 
not  depend  upon  his  having  actually  received  it  from  the  pur- 
chaser. If  he  gives  the  latter  credit  for  the  purchase  price,  he 
must  account  for  the  surplus  the  same  as  if  he  had  received  cash.* 

Though  not  expressed  in  the  deed,  a  resulting  trust  arises,  in 
favor  of  the  grantor  or  those  claiming  under  him,  as  to  the  sur- 
plus after  satisfying  the  secured  debt.® 

Unless  authorized  by  the  terms  of  the  power,  a  trustee  or  mort- 
gagee has  no  right  to  use  any  part  of  the  proceeds  of  sale  in  dis- 
charging taxes  or  prior  incumbrances,  because  the  price  realized 
is  for  the  title  subject  to  all  incumbrances  existing  at  the  time  of 
sale.'''  But  in  an  action  by  the  mortgagor  against  the  mort- 
gagee to  recover  an  alleged  surplus,  parol  evidence  is  adniissible 
to  show  that  the  consideration  named  in  the  mortgagee's  deed  to 
the  purchaser,  included  the  amount  of  a  prior  mortgage,  and  that 
the  actual  purchase  price  was  smaller  by  that  amount.® 

Surplus  proceeds  arising  from  a  sale  upon  default  in  payment 
of  a  portion  of  the  debt  secured,  should  be  applied  to  the  portion 
not  due  rather  than  returned  to  the  mortgagor  or  owner  of  the 

1.  Gair  v,  Tuttle,  49  Fed.  Rep.  198.  ceeds  all   money   advanced  for  taxes 

2.  Gair  v,  Tuttle,  49  Fed.  Rep.  198;  on  the  land,  he  may,  out  of  such  pro- 
Schmidt  V,  Smith,  57  Mo.  135;  Shear  ceeds,  redeem  the  land  from  tax  titles. 
V.  Robinson,  18  Fla.  379;  Ledyard  v.  Gormley  v,  Bunyan,  138  U.  S.  623. 
Phillips,  32  Mich.  13.  8.  O'Connell  v,  Kelly,  114  Mass.  97. 

3.  Day  v.  New  Lots,  107  N.  Y.  148.  See  also   Story  v,  Hamilton,  20  Hun 

4.  Johnson  v.  Wilson,  77  Mo.  639.  (N.  Y.)  133,  where  the  mortgagee  bid 
6.  Bailey  v.  ^tna  Ins.  Co.,  10  Allen     in  the   property   for  a  sum  which  in- 

(Mass.)  206.  eluded  the  amount  of  a  prior  mortgage, 

6.  Hargadine  v,  Henderson,  97  Mo.  which  he  then  paid,  and  it  was  held  that 
375.  this  amount  was  not  surplus. 

7.  Helweg  v.  Heitcamp,  20  Mo.  569;  In  an  action  by  the  mortgagor  against 
Scott  V,  Shy,  53  Mo.  478 ;  Schmidt  v,  the  mortgagee,  to  recover  an  alleged 
Smith,  57  Mo.  135;  Tanner  v.  Taussig,  surplus,  the  mortgagee  is  not  estop^d, 
II  Mo.  App.  534;  Skilton  v,  Roberts,  by  a  statement  in  his  affidavit  of  sale  as 
129  Mass.  306.  to  the  amount  of  the  purchase  price, 

Payment  of  Taxes. — If  a  trust  deed  from  showing  that  the  sale  in  fact  real- 
expressly  provides  that  in  case  of  sale  ized  less  than  the  whole  amount  oT 
the  trustee  may  pay  out  of  the  pro-     incumbrances,  which  were  included  in 
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equity,  unless  a  contrary  intention  can  be  drawn  from  the  terms 
of  the  power.^  And  even  though  there  be  no  direction  as  to  sur- 
plus, or  provision  that  the  whole  debt  shall  become  due  on  default 
in  payment  of  an  installment,  yet  the  mortgagee  has  a  right  to 
retain  the  surplus,  subject  to  the  same  lien  as  the  property,  to 
satisfy  the  remaining  installment.* 

The  sale  of  the  entire  property  hpon  default  in  payment  of  an 
installment,  exhausts  the  power,  unless  otherwise  provided  by 
statute,  and  no  new  sale  can  be  made  for  a  subsequent  installment. 
The  proceeds  of  the  first  sale  represent  the  entire  title.' 

The  word  trustee  is  often  applied  to  a  mortgagee  with  power 
of  sale  ;  but  it  is  held  that  he  is  not  a  trustee  in  such  sense  that 
the  surplus  in  his  hands  constitutes  a  trust -fund  as  between  the 
mortgagor  and  himself.  On  the  contrary,  an  action  at  law 
may  be  maintained  against  him  for  the  surplus,  to  which  he  has 
the  right  to  plead  the  ordinary  Statute  of  Limitations.*  It  is 
also  held  that  the  remedy  against  the  trustee  for  recovery  of  the 
surplus  is  at  law,  and  not  in  equity.*  Assumpsit  for  money  had 
and  received,  is  the  proper  form  of  action  by  the  mortgagor 
or  by  other  incumbrancers  against  the  mortgagee,  to  recover  the 
surplus.® 

The  mortgagor  or  grantor  is  the  real  party  in  interest,  and  may 
sue  in  his  own  name,  or  in  the  name  of  the  mortgagee  or  trustee,. 

the  nominal  purchase  price,  and  that  he  Payment  of  Interest  by  Mortgairee. — 

received  less  than  the  amount  of  his  If  the  surplus  lie  unproductive  in  the 

own  morteage.     Alden  v.  Wilkins,  117  hands  of  the  mortgagee,  pending  the 

Mass.  21^  ascertaining  of  the   rights  of  adverse 

1,  Fryar  *y.  Fryar,  62  Miss.  205 ;  claimants,  the  mortgagee  will  not  be 
Fowler  v,  Johnson,  26  Minn.  338;  Stan-  charged  with  interest  thereon.  Mathe- 
dish  V.  Vosberg,  27  Minn.  175;,  Heath  son  v.  Clark,  4  W.  R.  30. 

T'.  Hall,  60  111.  344;  Princeton  Loan  &  6.  Ballinger  v,  Bourland,  87  111.   ^14. 

T.  Co.  V,  Munson,  60  111.  371.  6.  Hayes  v.  Wood,  72  Ala.  92  ;  Web- 

2.  Huffard  v.  Gottberg,  54  Mo.  271 ;  ster  v.  Singley,  53  Ala.  208  ;  Johnson  v. 
Olcott  V.  Bynum,  17  Wall.  (U.  S.)  44.  Cobleigh,  152  Mass.  17;  Cook  v,  Basley, 

8.  Brown  v.  Brown,  47  Mich.  385;  123  Mass.  396;  Stoever  v,  Stoever,  9  S. 

Fowler  v.  Johnson,  26  Minn.  338;  Stan-  &  R.  (Pa.)  434;  Laughlin  v.  Heer,8(9  III. 

dish  V,  Vosberg,  27  Minn.   175;  Jones  119;  Matthews  v,  Duryee,  45  Barb.  (N, 

Mortg.  (4th  ed.),  1937.     But  if  a  mort-  Y.)   69;    Bevier    v.    ^hoonmaker,   29 

gage  sale  for  an  installment  is  annulled  How.  Pr.   (N.  Y.   Supreme   Ct.)  411  ; 

by  redemption  by  the  mortgagor,  the  Cope  v.  Wheeler,  41  N.  Y.  303. 
mortgage  may  be  again  foreclosed  to        Pleading. — A  statement  in  the  com- 

enforce  the  payment  of  the  remaining  plaint,  in  an  action  to  recover  an  alleged 

installments.     Standish  f.  Vosberg,  27  surplus,  that  on  the  day  of  sale  a  cer- 

Minn.  175.  tain  amount  and  no  more  was  due  on 

4.  Re  Alison,  11  Ch.  Div.  254;  Rey-  the    mortgage,    is   controlled,   on    de- 

nolds  x;.   Hennessy,  15  R.  I.  215.     See  murrer,  by  other  allegations  from  which 

also  Vick  v.  Smith,  83  N.  Car.  80.  the  amount  due  can  be  ascertained  by 

A   mortgagee  does  not  hold  such  a  computation.     Perry   v.   Reynolds,  40 

surplus  upon  an  express  trust,  within  the  Minn.  499.  As  to  the  necessary  allega- 

meaning  of  that  term  as  used  in  the  well  tions  of  the  complaint,  in  an  action  by  a 

known  rule,  that  no  lapse  of  time  will  junior  mortgagee  to  recover  the  surplus 

bar  the  right  of  action  against  a  trustee  arising  from  a  foreclosure  sale  under  a 

in  respect  to  an  express  trust.     Banner  prior  mortgage,   see  Aultman  v,  Sig- 

'V.  Berridge,  18  Ch.  Div.  254.  linger,  2  S.  Dak.  442. 
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to  recover  from  the  purchaser  the  surplus  remaining  after  pay- 
ing the  debt  secured.^ 

Where,  by  statute,  the  sheriff  is  the  proper  officer  to  make  the 
sale  and  receive  the  proceeds,  a  payment  of  the  surplus  to  him  by 
the  mortgagee  buying  in  the  property  at  the  sale,  is  a  complete 
defense  to  an  action  against  the  latter  by  the  mortgagor.* 

An  interested  party  who  makes  application  to  the  court  to 
have  the  surplus  proceeds  of  sale  paid  to  him,  thereby  ratifies  the 
sale  and  all  the  preliminary  proceedings.' 

3.  Dower  in  Surplus. — Where  a  mortgage  is  effectual  against  the 
inchoate  dower  right  of  the  mortgagor's  wife,  she  has  no  dower 
claim  to  the  surplus  proceeds  of  a  sale  made  during  the  life 
of  the  mortgagor,  either  as  against  him  or  his  assignee  in  bank- 
ruptcy.* But  if  the  sale  is  made  after  the  death  of  the  mort- 
gagor, the  widow's  dower  right  having  thereby  become  vested, 
she  is  entitled  to  her  share  of  the  surplus.* 

XXm.  CO][FE]raA.TlO]r  AKD  Expehbes. — A  mortgagee  with  power 
of  sale  is  not,  in  the  absence  of  agreement,  entitled  to  any  com- 
pensation for  his  personal  attention  and  services  in  the  execution 
of  the  power.  Whatever  he  does  is  done  as  much  for  his  own 
benefit  as  for  that  of  the  mortgagor.®  Obviously,  this  reasoning 
•does  not  apply  to  a  trustee  in  a  trust  deed,  who  has  no  personal  in- 
terest in  the  debt,  and  who  acts  as  the  agent  of  both  parties.  He 
should  be  allowed  a  reasonable  compensation  for  his  time  and 
labor  in  the  discharge  of  the  trust.'''  It  has  been  held,  however, 
that  the  appointment  of  a  trustee  in  a  deed  of  trust  creates  no 
implied  promise  to  pay  him  for  his  services  in  executing  the 
power.® 

Under  a  trust  deed  providing  that  the  grantor  shall  pay  the 

1.  Gair  v.  Tuttle,  49  Fed.  Rep.  198;  5.  Chaffee  v.  Franklin,  11  R.  I.  578. 
Reynolds  v.  Hennessy,  15  R.  I.  215;  See  De  Wolf  v.  Murphy,  11  R.  I. 
Flanders  v,  Thomas,  12  Wis.  410;  Bal-  630,  to  the  effect  that  the  wife's  incbo- 
linger  v,  Bourland,  87  111.  513;  Rogers  ate  dower  right  should  be  recognized 
T/.  Gosnell,  51  Mo.  466;  McComas  v,  and  protected  by  investing  one-third  of 
Covenant  Mut.  L.  Ins.  Co.,  56  Mo.  the  surplus,  to  await  the  contingency 
^75;  Fitzgerald  v.  Barker,  70  Mo.  687;  of  her  surviving,  or  by  paying  her  in 
bailey  v,  Merritt,  7  Minn.  159.  cash  the  present  value  of  her  prospect 

2.  Bailey  v,  Merritt,  7  Minn.  159.  of  surviving  the  husbandl  See  SuR- 
8.  Chase  v.  Williams,  74  Mo.  429.  plus  Money,  Dotver  in  Sur//ms,  vol. 
4.  Newhall  v,  Lynn  Sav.  Bank,  loi     24,  p.  960. 

Mass.  428;   Kuffman  v.  Peacock,  115  6.  Allen  v.  Robbins,  7  R.  I.  33;  Sug- 

111.  214;  Frost  V.  Peacock,  4  Edw.  Ch.  den  on  Vendors,  p.  55;  2  Jones  Mortg. 

(N.  Y.)  678 ;  Titus  f.  Neilson,  5  Johns.  (4th  ed.),  §  1923. 

Ch.  (N.  Y.)  452;  Bell  v.  New  York,  10  7.  Trastee's  G 01& miss lona.— Three 

Paige  (N.  Y.)  49.  trustees  in  a  mortgage  of  railroad  prop- 

Dbwer    as  Agaiiuit    Purchase-Money  ertj',  secured  bonds  to  the  amount  of 

Mortgage. — A  sale  under  the  power  in  $2,600,000,  and  successfully  defended  a 

a  purchase-money  mortgage,  bars  the  suit  brought  to  attach  the  validity  of  the 

dower  right  of  the  mortgagor's  wife,  mortgage.  It  was  held  that  they  should 

though  she  did  not  join  in  the  mort-  be  jointly  allowed  the  sum  of  $26,000  as 

gage.    Brack ett  v.  Baum,  50  N.  Y.  8.  compensation   and  $17,000  as  counsel 

As  to  the  rule  in  Canada^  see  42  Vict.  fees.    Dow  v,  Memphis,  etc.,  R.  Co.,  23 

ch.  22  O;    Martindale  v.  Clarkson,  6  Blatchf.  (U.  S.)  84, 

Ont.  App.  Rep.  6.  8.  Catlint'.  Glover,  4  Tex.  151. 
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trustees  for  their  services,  they  must  look  to  him  personally,  and 
cannot  claim  a  lien  on  the  trust  property  or  proceeds  of  sale,  un- 
less there  is  a  surplus.* 

The  trustee  has  no  right  to  withhold  a  deed  from  the  pur- 
chaser who  has  complied  with  his  bid,  merely  because  the  trustee's 
commissions  have  not  been  paid.  His  compensation  is  a  matter 
with  which  the  purchaser  has  no  concern.* 

In  Maryland^  the  trustee  selling  under  a  power  is  usually  al- 
lowed a  commission  of  five  per  cent,  of  the  proceeds ;  but  in  case 
he  consents  to  an  adjournment  of  the  sale  at  the  instance  of  the 
debtor,  he  cannot  claim  an  extra  allowance  for  commissions.'  If 
there  is  no  provision,  express  or  implied,  in  the  deed,  for  an  al- 
lowance of  commissions  to  the  mortgagee,  the  Maryland  courts, 
in  distributing  the  fund,  will  not  allow  any  * 

It  is  usually  provided  in  mortgages  and  trust  deeds  that  all  costs 
and  expenses  of  executing  the  power  shall  first  be  deducted  from 
the  proceeds.  Even  if  the  instrument  were  silent  on  that  point, 
the  necessary  and  reasonable  expenses  would  be  allowed  out  of 
the  fund  produced  by  the  sale.*  But  if  the  sale  is  invalid,  the 
mortgagor  or  debtor  cannot  be  made  to  pay  the  expenses  of  it.* 

XXIV.  Attobhetb'  Feeb.— The  general  rule  is,  that  stipulations 
in  mortgages  and  trust  deeds  for  payment  of  attorneys*  fees  in  case 

•  ■ 

1.  Mercantile  Trust,  etc.,  Co.  v.  At-  the  land.  Nickerson  v.  Atchison,  etc., 
lantic,  etc.,  R.  Co.,  99  N.  Car.  139.  R.  Co.,  3  McCrary  (U.  S.)  455 ;  17  Fed. 

2.  Atherton  v.  Hull,  12  W.   Va.  171.     Rep.  406. 

8.  Neptune  Ins.  Co.  v.  Dorsej,  3  Md.  Reimbursement    for   Permaneni   Im- 

Ch.  334.  provements. — If   a  mortgagee,  selling 

4.  Rappanier  r.  Bannon  (Md.  1887),  under  his  power  of  sale,  has  reasonably 

8  Atl.  Rep.  555.  expended  money  in  permanent  works 

6.  Morton  v.  Hall,   118  Mass.  511;  and  improvements  on  the  property,  he 

Thomas  v,  Jones,  84  Ala.  302;    Philips  is  entitled,  on  prima  facie  evidence  to 

V,  Bailey,  82  Mo.  639;  Marsh  v,  Mor-  that  effect,  to  an  inquiry  whether  the 

ton,  75  III.  621;  Lime  Rock  Bank   v.  outlay  has  increased  the  value  of  the 

Phetteplace,    8   R.   I.   56;    Collins    v,  property,  and  if  it  has  done  so,  he  is 

Standish,  6  How.  Pr.  (N.  Y.  Supreme  entitled  to  be  repaid  his  expenditure  so 

Ct.)  493;  Allen  V,  Robbins,  7  R.  I.  33.  far  as  it  has  increased  such  value.  And, 

ExpenseB  of  Trust. — A  provision  au-  in  such  case,  it  is  immaterial  whether 
thorizing  the  trustee  on  foreclosure  to  the  mortgagor  had  notice  of  the  ex- 
pay  certain  specific  claims  and  also  "all  penditure.  Shepard  v,  Jones,  21  Ch» 
other  expenses  of  this  trust,"  does  not  Div.  469. 

justify  the  trustee  in  paying  $260  for  an  6.  Clark   v,   Stilson,  ?6  Mich.  482; 

abstract  of  title,  and  procuring  data  be-  Collar  v.  Harrison,  30  Mich.  66;  Nep- 

fore  bringing  a  suit  to  foreclose.    Chel-  tune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch.  334; 

tenham    Imp.   Co.   x\   Whitehead,  128  In  re  Ellerhorst,  2  Sawf.  (U.  S.)  219; 

111.  279.  Sutton    I'.   Rawlings,    18   L.   J.    N.  S. 

Taxes  Paid. — The  grantor  in  a  trust  Exch.  249. 

deed  reserved  the  right  to  make  sales  Costs  of  Abortive  Sale. — The  custom 

and  pay  over  the  proceeds  to  the  trus-  of  auctioneers  to  accept  on  sale  of  large 

tee,  after  deducting  the  expenses  of  ex-  properties,  a  check  in  lieu  of  cash  for 

ecuting  the  trust.     It  was  held  that  the  the  deposit,  is  reasonable,  and  a  mort- 

expenses  in  connection  with  such  sales  gagee  vendor  was  held  to  be  justified 

by  the   grantor  w^re  properly  classed  in  acting  on  it  and  not  to  be  guilty  of 

as  expenses  of  the  trust,  and  that  the  negligence  in  the  conduct  of  the  sale^ 

grantor  was  entitled  to  deduct  from  the  although   the   check   was    dishonored, 

proceeds  the  amount  of  taxes  paid  on  And  in  such  a  case,  a  mortgagee  who 
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of  foreclosure  are  to  be  construed  strictly  in  favor  of  the  debtor.* 
Unless  expressly  provided  for  in  the  instrument,  no  charge  for  an 
attorney *s  fee  in  foreclosing  under  the  power  can  be  made,  either 
against  the  proceeds  of  sale  or  against  the  debtor,  nor  is  such  a 
charge  warranted  under  a  provision  relating  to  the  "  expenses  of 
sale/'* 

If  a  trust  deed  does  not  provide  for  an  attorney's  fee,  none  will 
be  allowed  in  a  suit  to  foreclose.^  A  stipulation  for  an  attorney's 
fee  in  case  of  sale  under  the  power,  is  held  not  to  warrant  the  al- 
lowance of  such  fee  where,  instead  of  executing  the  power,  fore- 
closure is  had  by  action ;  *  and  if  the  stipulation  is  for  an  attor- 
ney's fee  on  foreclosure  by  the  trustee,  such  fee  should  not  be  al- 
lowed on  suit  to  foreclose  brought  by  the  beneficiary.^ 

In  Michigan^  it  is  held  that  stipulations  in  mortgages  for  the 
allowance  of  a  specified  attorney's  fee,  in  case  of  foreclosure,  fixed 
without  regard  to  the  extent  or  value  of  the  attorney's  services, 
are  contrary  to  public  policy.®  Redemption  has  been  allowed  be- 
cause an  excessive  attorney's  fee  was  included  in  the  sum  for 
which  the  property  was  bid  in  at  the  saleJ 

has  endeavored  to  sell  under  his  powers,  545.     See  also  Adams  z\  Kehlor  Iblill- 

is  entitled  to  add  the  costs  of  the  ahor-  ing  Co.,  38  Fed.  Rep.  281. 

tive    sale   to  his    security.     Farrer  v,  4.  Danfortht;.  Charles,  i  Dakota  273; 

Lacy,  25  Ch.  Div.  636.   .  Bynum  v.  Frederick,  81  Ala.  489;  Sage 

1.  Cheltenham  Beach  Imp.  Co.  v.  v,  Riggs,  12  Mich.  3x3;  Myer  v.  Hart, 
Whitehead,  26  111.  App.  609;  128  111.  40  Mich.  517;  Van  Marter  r.  McMillan, 
279;  Payette  v.  Free  Home,  etc.,  Assoc,  39  Mich.  304 ;  Hard  wick  v.  Bassett,  29 
27  111.  App.  307;  Sage  V,  Riggs,  12  Mich.  Mich.  17. 

313;  Thomas  v,  Jones,  84  Ala.  302.  Fee   For    Judicial  Foredosiire.  —  In 

Where  a  mortgage  provides  for  pay-  Speakman   v.  Oaks,  97  Ala.  503,  it  is 

ment  of  "  all   attorney's  or  solicitor's  held  that  a  provision  in  a  power  of  sale 

fees,"  out  of  the  proceeds  of  sale,  and  mortgage  for  the  payment  of  "  attor- 

the  mortgage  notes  also  provide  for  the  ney's   fees  incurred   in  collecting  the 

payment  of  ten  per  cent,  additional  for  debt  or  in  foreclosing  the  mortgage,"  is 

collection  after  default,  the  mortgagee  equally    available    to    the    mortgagee 

is  not  entitled  to  retain  ten  per  cent,  whether  the  debt  be  collected  by  a  forc- 

out  of  the  proceeds,  but  only  a  reason-  closure  under  the  power,  or  by  a  decree 

able  attorney's  fee.     The  provision  in  of  court. 

the  notes  does  not  govern  in  the  case.  5.  Payette  f .  Free  Home,  etc.,  Assoc., 

of  collection  by  sale  under  the  power.  27  111.  App.  307. 

Tompkins  v.  Drennen,  95  Ala.  463.  A  provision  in  a  trust  deed  that  upon 

2.  Thomas  v.  Jones,  84  Ala.  302.  a  sale  by  the  trustee  under  the  power, 
In    Varnum    v.    Meserve,    8   Allen  all  costs,  charges  and   expenses  shall 

(Mass.)  158,  where  the  power  provided  first  be  paid,  does  not  authorize  the  al- 

that  the  mortgagee  might  retain  out  of  lowance  of  a  solicitor's  fee  in  a  fore- 

the  proceeds  **  all  costs  and  expenses  of  closure  suit,  rendered  necessary  by  the 

sale,"  the   trial  court,  in   an   action  to  trustee's  refusal  to  execute  the  power, 

recover  a  surplus  in  the  hands  of  the  Fowler  v.  Equitable  Trust  Co.,  141  U. 

mortgagee   after  sale,  allowed  him  to  S.  408. 

retain  the  sum  of  $30  for  legal  advice  6.  Vosburgh   v.  Lay,  45  Mich.  455; 

and  services  in  making  a  deed  to  the  Louder  v,  Burch,  47  Mich.  109;  Millard 

purchaser.     On   exceptions  to  the  su-  t'.  Truax,  47  Mich.  251;  50  Mich.  343; 

preme  judicial  court,  this  point  seems  Damon  t'.  Deeves,  62  Mich.  465 ;  Em- 

to  have  been  but  slightly  considered,  mons  v.  Van  Zee,  78  Mich.    171.    See 

the  court  saying  merely  that  "  the  ex-  also  Bullock  v.  Tavlor,  39  Mich.  137; 

penses   for  which  the  defendant  asks  Myer  v.  Hart,  40  Mich.  517. 

allowance  do  not  seem  objectionable,"  7.  Millard  v.  Truax,   50  Mich.   345. 

S.Jefferson   v,  Edrington,  53    Ark.  But  a  sale  under  the  power  is  not  neces- 
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Under  a  provision  for  an  attorney's  fee,  in  case  of  foreclosure,  no 
fee  can  be  charged  where  the  advertisement  of  sale,  being  defect- 
ive, was  withdrawn  after  a  single  publication,  and  a  tender  of  the 
amount  due  was  then  made.^  But  after  the  mortgage  has  been 
placed  in  an  attorney's  hands  for  foreclosure,  and  he  has  drawn 
the  notice  of  sale,  and  caused  it  to  be  set  in  type  by  the  printer, 
the  mortgagor  cannot  stop  the  foreclosure  without  paying,  in  addi- 
tion to  the  mortgage  debt,  the  reasonable  value  of  the  attorney's 
services,  within  the  limit  fixed  by  the  mortgage,  and  also  the 
printer's  charges.* 

A  stipulation  in  a  mortgage  or  trust  deed  for  a  "  reasonable  at- 
torney's or  solicitor's  fee,  not  exceeding  five  per  cent.,"  does  not,  of 
itself,  render  the  contract  usurious.' 

XXY.  REDEMPnoK  Fbom  SALES  Undeb  Powebs. — The  poVer  to 
sell,  unless  restricted  by  its  terms,  embraces  the  entire  estate  of 
the  donor ;  and  when  the  power  has  been  executed  in  a  valid  man-' 
ner,  no  right  of  redemption  remains  in  the  donor  or  his  privies, 
except  in  those  states  where  such  right  is  expressly  conferred  by 
statute.*  Subsequent  inciynbrancers  and  lienors,  as  well  as  the 
donor  and  his  assigns,  are  effectually  cut  off  by  the  sale,  and  can 
resort  only  to  the  surplus  proceeds,  if  there  be  any.^ 

Barily  invalid  because  an  attorney's  fee  Molton,  80    Ala.  521;    Mewburn   v, 

was  included  in  the  amount  bid,  par-  Bass,  82  Ala.  622. 

ticularly  where  such  fee  was  claipned  The  fact  that  the  creditor,  after  sell- 
in  good  faith,  and  a  subsequent  mort-  ing  the  land  under  the  power,  and, 
^agee  who  has  acquiesced  in  the  sale  for  realizing  therefrom  a  portion  of  the 
fourteen  years  cannot  set  it  aside  for  secured  debt,  obtains  and  collects  a 
such  dause.  Emmons  v.  Van  Zee,  78  judgment  for  the  balance,  does  not 
Mich.  171.  operate  to  open  the  sale  so  as  to  ena- 

1.  Collar  V.  Harrison,  30  Mich.  66.  ble   the  debtor   to  redeem.     Weld  v, 

2.  Mjones  v.  Yellow  Medicine  Coun-  Rees,  48  111.  428. 

ty  Bank,  45  Minn.  335.  ExtlngulBliment  of  EaBement . — A 

3.  Fowler  v.  Equitable  Trust  Co.,  141  mortgage  with  power  of  sale  in  fee 
U.  S.  41 1 ;  Barton  v.  Farmers',  etc.,  Nat.  simple  contained  a  reservation  to  the 
Bank,  122  111.  352  ;  Mclntire  r.  Yates,  mortgagors  of  the  right  to  release  cer- 
104  111.  491;  Haldeman  v.  Massachu-  tain  easements  over  adjoining  land, 
setts  Mut.  L.  Ins.  Co.,  120  111.  390  ;  created  by  a  former  owner  of  both 
Telford  v.  Garrels,  132  111.  550;  Claw-  tracts.  The  mortgagors  were,  at  the 
son  V,  Munson,  55  111.  394.  See  also  date  of  the  mortgage,  tenants  of  the 
Usury.  servient  estate.    The    mortgage  de- 

4.  Kinsley  v,  Ames,  2  Met.  (Mass.)  scription  included  '*all  the  rights  and 
29;  Paschal  v,  Harris,  74  N.  Car.  335;  easements,"  etc.  Upon  default,  the 
Lowe  V,  Grinnan,  19  Iowa  193;  Hyde  power  of  sale  was  executed,  and  the 
V.  Warren,  46  Miss.  13;  Dibreil  v.  Car-  premises  conveyed  to  the  purchaser  in 
lisle,  48  Miss.  691 ;  Nippel  v.  Ham-  fee  simple.  It  was  held  that  the  sale 
mond,  4  Colo.  211;  Turner  v.  Johnson,  under  the  power  extinguished  the  right 
10  Ohio  204;  Brisbane  v,  Stoughton,  reserved,  and  the  mortgagor's  subse- 
17  Ohio  482;  Ferguson  v,  Soden,  iii  quent  release  of  the  easement  was  null 
Mo.  208;  Plum  V.  Studebaker,  89  Mo.  and  void;  also,  that  a  building,  in  the 
162;  Robards  v.  Brown,  40  Ark.  423;  nature  of  an  obstruction  of  the  ease- 
Hudgins  v.  Morrow,  47  Ark.  515;  Odd  ment,  erected  by  the  mortgagors  on 
Fellows'  Sav.,  etc.,  Bank -y.  Harrigan,  53  the  servient  estate  while  they  were  in 
Cal.  229;  Miller  v,  Mann,  88  Va.  212;  possession,  was  an  infringement,  which 
Cooper  v.  Hornsby,  71  Ala.  62  ;  Harris  the  purchaser  was  entitled  to  have  re- 
V,  Miller,  71  Ala.  26;  Bailey  v.  Tim-  moved.  Bull's  Petition,  15  R.  I.  534. 
berlake,  74  Ala.  221 ;  Comer  v.  Shee-  5.  Lowe  v,  Grinnan,  19  Iowa  193; 
han,   74   Ala.   452;    Gassenheimer   v.  Plum  t;.  Studebaker,  89  Mo.  162. 
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A  regular  and  valid  sale  under  the  power  is  equivalent  to  a 
strict  foreclosure  by  bill  in  equity  in  which  the  mortgagor  and  all 
subsequent  purchasers  and  incumbrancers  are  joined.^  But  if  a 
mortgage  or  trust  deed  with  power  of  sale  is  foreclosed  by  proceed- 
ings in  equity,  the  decree  of  foreclosure  should  provide  for 
redemption,  as  in  ordinary  cases.* 

If  the  foreclosure  is  attended  by  serious  irregularities,  the 
debtor,  as  is  more  fully  explained  elsewhere  in  this  article,  is 
given  the  right  to  disaffirm  the  sale  and  recover  his  property  by 
paying  the  amount  due ;  and  this  right  is  sometimes  spoken  of  as 
the  right  to  redeem ;  but  it  may  more  properly  be  called  the  right 
of  disaffirmance.' 

The  fact  that  the  debt  secured  was  infected  with  usury  does 
not  entitle  the  debtor  to  redeem  from  a  sale  under  the  power;  he 
should  have  tendered  the  amount  legally  due,  before  foreclosure.* 

In  any  action  to  disaffirm  or  redeem,  the  purchaser  at  the  sale  is 
a  necessary  party.* 

In  a  number  of  the  states,  it  is  now  provided  by  statute  that  the 
owner,  his  assigns,  and  lien  creditors^  may  redeem  from  the  sale 
at  any  time  during  a  certain  period  thereafter,  by  paying  the 
amount  realized  from  the  sale,  together  with  interest  and  costs  of 
foreclosure.  The  effect  of  such  statutes  is,  of  course,  to  put  a 
limitation  upon  all  powers  of  sale  in  the  states  where  they  exist, 
and  to  render  the  purchaser's  title  defeasible  during  the  statutory 
period.® 

It  is  held  that  infancy  or  other  disability  cannot  extend  the 

1.  Aiken  v.  Bridgeford,  84  Ala.  295.  accordingly   made,  and  the  property 

2.  Jones  v,  Ramsey,  3  111.  App.  303;  bought  in  by  the  beneficiary,  who  re- 
Warner  V,  DeWitt  County  Nat.  Bank,  fused  to  carry  out  the  arrangement, 
4  111.  App.  305.  and  quit-claimed  the  property  to  a  third 

When  the  beneficiary  in  a  trust  deed  person  having  notice.     It  was  held  that 

containing  a  power  of  sale  filed  a  bill  the  transaction  was  in  effect  a  mort- 

to  foreclose,  and  a  decree  was  entered  ^'^^^^  and  the  grantor  was  entitled  to 

directing  the  trustee  to  sell   the  prop-  redeem,  as  against  such  purchaser  with 

erty  upon  giving  a  specified  notice,  and  notice.     Union   Mut.   L.   Ins.  Co.  v. 

to  report  his  proceedings  for  approval,  Slee,  123  111.  57. 

it  was  held  that  the  sale  was  not  by  4.  Ryan  z;.  Sanford,  35  111.  App.  571; 

virtue  of  the  power,  but  under  the  de-  affirmed   133    111.    291 ;    Ferguson   v, 

cree,  and  that  the  right  of  redemption  Soden,  11 1  Mo.  208.     See  also  Usury. 

existed  as  in  cases  of  mortgages  with-  6.  Chowning  z*.  Cox,  i  Rand.  (Va.) 

out  power  of  sale.  Fitch  v.  Wetherbee,  306 ;  10  Am.  Dec.  530. 

no  III.  475.  6.  For  the  substance  of  such  statutes 

3.  Stinson  v.  Pepper,  47  Fed.  Rep.  and  their  construction,  see  the  foUow- 
676;  Askew  r.  Sanders,  84  Ala.  356;  ing  cases:  Nopson  v,  Horton,  20 
McCall  V,  Mash,  89  Ala.  487 ;  William-  Minn.  268;  Todd  v,  Johnson,  50  Minn, 
son  r.  Stone,  27  111.  App.  214;  128  310;  Lowry  v.  Akers,  50  Minn.  50S; 
111.  129.  Atwater  v,  Manchester  Sav.  Bank,  45 

The    beneficiary    in    a    trust    deed  Minn.    341;    Hoover  r.  Johnson,  47 

agreed  with  the  grantor  that  the  prop-  Minn.  434;  Cable  z\  Minneapolis  Stock 

erty  should  be  sold  by  the  trustee,  and  Yards,  etc.,  Co.,  47  Minn.  417;  Bovey 

bought  in  by  the  beneficiary  and  then  De  Laittre  Lumber  Co.  f.  Tucker,  48 

conveyed  in  fee  to  the  grantor,  who  Minn.  223;  Lehman  v.  Moore,  93  Ala. 

was  to  give  a  mortgage  back  as  upon  186;  Fields  f.  Helms,  82  Ala.  449;  Pow- 

an  extension  of  the  loan.     The  sale  was  ers  v,  Andrews,  84  Ala.  289;  Childress 
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right  of  redemption  beyond  the  period  allowed  by  statute.*  But 
an  agreement,  for  a  valuable  consideration  made  during  the  stat- 
utory period,  to  extend  the  time  for  redemption,  is  regarded  as 
superseding  the  foreclosure  sale  and  deed.* 

The  right  of  redemption  from  a  sale  under  a  power  is  governed  by 
the  statute  in  force  when  the  mortgage  was  executed,  and  is  not 
affected  by  a  subsequent  act  extending  the  time,  or  making  it 
run  from  the  date  of  filing  notice  of  the  sale.*  So,  if  there  is  no 
redemption  after  sale,  allowed  by  the  statute  in  force  at  the  time 
of  execution,  a  subsequent  act  conferring  the  right  cannot  apply 
to  any  mortgage  or  trust  deed  previously  executed.^ 

Where  the  redemption  is  required  to  be  made  through  the 
sheriff,  and  he  accepts  a  certain  amount  as  sufficient,  which  sum  is 
enough  to  satisfy  the  purchaser's  claim,  it  is  a  good  redemption, 
and  any  shortage  must  be  deducted  from  the  sheriff's  fees.^ 

Taxes  voluntarily  paid  by  the  purchaser  after  the  foreclosure  sale 
cannot  be  tacked  to  the  amount  required  to  be  paid  by  a  redemp- 
tioner.® 

The  equitable  rule  that  a  mortgagor  cannot  be  bound  by  a 
clause  in  the  mortgage  waiving  his  right  of  redemption,  applies  as 
well  to  power  of  sale  mortgages  as  to  any  other  kind.'' 

In  respect  to  trust  deeds,  unless  the  statutory  right  of  redemp- 
tion is  made  to  apply  to  them,  the  grantor  may  stipulate  in  the 
deed  that  there  shall  be  no  redemption  from  the  trustee's  sale.® 

v»    Monette,   54  Ala.  317;    Dodge   v,  pass  to  the  purchaser  of  the  mortgaged 

Brewer,  31    Mich.  227;  Cameron  v,  property  at  an  execution  sale  thereof. 

Adams,  31  Mich.  426.  Childress  v.  Monette,  54  Ala.  317. 

Missouri. — The  Missouri  Rev.  St.,  §  1.  Mewburn  v,  Bass,  82  Ala.  622 ; 
3298,  provides  that  where  land  is  sold  Carlin  r*.  Tones,  55  Ala.  624 ;  Searcey 
under  a  trust  deed  and  bought  in  by  the  v.  Oates,  &>  Ala.  iii ;  Otis  v,  McMil- 
cestui  que  trust  or  his  assigns,  the  sale  Ian,  70  Ala.  47  ;  Bailey  v,  Timberlake, 
shall  be  subject  to  redemption  during  74  Ala.  221 ;  Caldwell  v.  Smith,  77 
one  year  from  the  date  of  sale.  Section  Ala.  157 ;  Cameron  v.  Adams,  31  Mich. 
3399  provides  that  no  one  shall  have  426;  Fraker  t;.  Houck,  36  Fed.  Rep.403. 
the  benefit  of  the  preceding  section  un-  2.  Dodge  v.  Brewer,  31  Mich.  227. 
til  he  shall  have  given  security  for  the  A  part  payment,  made  after  fore- 
payment  of  interest  accruing  after  the  closure,  upon  the  understanding  that 
sale.  The  court  holds  that  such  security  redemption  is  to  be  completed  by  pay- 
must  be  given  either  at  the  date  of  the  ing  the  balance  during  the  statutory 
sale,  or  within  a  reasonable  time  there-  period,  is  an  affirmance  of  the  sale,  and 
after ;  and  that  a  delay  of  four  months  the  acceptance  of  such  payment  is  not 
is  fatal.  Updike  z/.  Merchants*  E leva-  a  waiver.  Cameron  v,  Adams,  31 
tor  Co.,  96  Mo.  160;  Dawson  v,  Egger,  Mich.  426. 
97  Mo.  36.  3.  Smith  v.  Green,  41  Fed.  Rep.  455. 

Alabama, — It  is  now  held   that  the  4.  Robards  v.  Brown,  40  Ark.  423; 

statute  does  not   authorize  a  redemp-  Hudgins  v.  Morrow,  47  Ark.  515. 

tion  from  foreclosure  under  a  power,  6.  Bovev  De  Laittre  Lumber  Co.  v. 

in  favor  of  a  purchaser  of  the  equity  of  Tucker,  46  Minn.  223. 

redemption.     He  is  not  within  any  of  6.  Nopson  v.  Horton,  20  Minn.  268. 

the  classes  named  in  the  act.     Powers  7.  Fields   v,    Helmes,  82    Ala.  449; 

V.  Andrews,    84  Ala.  289,  overruling  Armstrong  v.  Sanford,  7  Minn.  49. 

Bailey  v.  Timberlake,  74  Ala.  221.  8.  Knox  v,  McCain,  13  Lea  (Tenn.) 

In  that  state  it  is  held  that  this  statu-  197  ;  Nippel  v,  Hammond,  4  Colo.  211. 

tory  right  to  redeem  is  a  personal  priv-  Where   the  trust  deed    recites  a 

ilege  of  the  mortgagor  which  does  not  waiver  by  the  grantor  of  his  statutory 
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XXVI.  Equitable  JuBiSDiCTioir— 1.  Iiijimotion  to  Bertrain  Sale.— 

To  warrant  a  court  of  equity  in  restraining  a  sale  under  a  trust 
deed  or  power  of  sale  mortgage,  a  state  of  facts  must  be  shown 
which  would  render  the  proposed  sale  clearly  inequitable,  oppres- 
sive, and  unjust.  A  stronger  case  must  be  made  out  than  upon 
an  application  to  set  aside  a  consummated  sale.^ 

The  decisions  are  not  entirely  harmonious  upon  the  question  as 
to  what  circumstances  will  justify  an  injunction,  some  courts 
being  more  reluctant  to  interfere  than  others.  Clearly,  if  the 
threatened  sale  would  be  absolutely  void,  even  as  against  a  bona 
fide  purchaser,  the  party  aggrieved  has  an  adequate  remedy  at 
law,  and  is  not  entitled  to  have  the  sale  enjoined.^ 

The  fact  that  the  mortgagor  has  become  insolvent  is  not  suffi- 
cient ground  for  restraining  a  sale ;'  nor  is  the  fact  of  a  pendency 
of  an  action  to  redeem.* 

In  one  case,  where  the  complainant  purchased  land  subject  to  a 
mortgage  which  had  not  then  been  recorded,  and  which  he  sup- 
posed was  in  the  common  form  without  a  power  of  sale,  the  court 
restrained  a  sale  under  the  power  for  a  reasonable  time,  to  enable 
him  to  raise  the  amount  necessary  to  redeem.^ 

The  trustee  being  the  agent  of  both  parties,  and  bound  to  act 
impartially  between  them,  and  to  use  every  reasonable  effort  to 
sell  the  estate  to  the  best  advantage,  the  rule  prevails  in  some 
courts  that  before  proceeding  to  exercise  the  power  of  sale,  in  all 
cases  where  there  is  a  cloud  upon  the  title,  a  doubt  or  uncertainty 
as  to  the  amount  to  be  raised,  or  as  to  the  relative  amounts  or 
priorities  of  the  respective  liens,  or  where  the  aid  of  a  court  of 
equity  may  be  necessary  to  remove  some  impediment  to  the  fair 
and  proper  execution  of  his  trust,  it  is  his  duty  to  apply  to  the 
court  for  directions ;  and  that  if  he  fails  or  refuses  to  do  so,  the 
party  threatened  with  injury  by  his   default  may  have  equita- 

right  of  redemption  in  case  of  sale,  and  gagors  **  made  their  certain  mortgage, 

that,  in  consideration  of  such  waiver,  and  by  the  terms  thereof  mortgaged  to 

the  grantee  agrees  to  make  the  prop-  the  defendant  the  aforesaid  premises,** 

erty  bring,  at  the  sale,  at  least  $4,000,  is  insufficient  to  show  that  such  mort- 

the  grantee   is   not  bound  to  sell  for  gage  contained  any  power  of  sale,  and 

that  minimum   unless  he  makes   the  therefore     a     preliminary    injunction 

sale  free  from  the  equity  of  redemp-  should  be  denied,  because  if  there  was 

tion.      Ordway    v.    White,    3    Lea  no  power  of  sale,  the  threatened  sale 

(Tenn.)  537,  would  be  a  nullity  and  create  no  cloud 

1.  Kershaw  v,  Kalow,  i  Jur.  N.  S.  upon  the  plaintiff's  title.  Grant  County 
974;  Warner  v.  Jacob,2o  Ch.  Div.  220;  v.  Colonial,  etc.,  Mortg.  Co.  (S.  Dak. 
Struve  V,  Childs,  63  Ala.  473;  Brower  1892),  53  N.  W.  Rep.  746. 

f.  Buston,  loi  N.  Car.  419;  Bedell  v,  3.  Gordon  v.  Ross,  11   Grants  Ch. 

McClellan,   u    How.  Pr.  (N.  Y.  Su-  (Ont.)  124. 

preme  Ct.)   172;   2  Jones   Mortg.  (4th  4.  Adams  r.  Scott,  7  W.  R.  213. 

ed.),  §  1801.  5.  Piatt  v,  McClure,  3  Woodb.  &  M. 

2.  Bolles  V,  Carli,  12  Minn.  113;  (U.  S.)  151.  Referring  to  this  decision, 
Armstrong  v.  Sanford,  7  Minn.  49;  Mr.  Jones  says :  "It  is  conceived  that 
Prichard  v,  Wilson,  10  Jur.  N.  S.  330.  in  those  parts  of  the  country  in  which 

Power  of  Sale  Must  be  Alleged. — An  power  of  sale  mortgages  are  now  the 
application  to  enjoin  a  foreclosure  usual  and  common  form,  an  injunction 
sale,  alleging  merely  that  the  mort-     would   not    now   be  granted    on  like 
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ble  relief.^  The  mere  fact  that  the  trust  estate  is  incumbered  by 
other  trust  deeds  and  judgment  liens  is  no  reason  for  interfering 
with  the  trustee's  sale,  unless  the  amount  or  priority  of  such  liens 
is  in  dispute ;  *  and  the  fact  that  the  trustee  is  insolvent  is  not 
alone  sufficient  to  justify  the  court  in  restraining  him  from  exe- 
<:uting  the  power.  He  may  be  in  every  respect  qualified  to  per- 
form the  trust,  and  yet  be  insolvent.'  Also,  the  probability  that 
owing  to  the  state  of  the  weather,  or  the  scarcity  of  money,  the 
property  will  have  to  be  sold  for  less  than  its  real  value,  furnishes 
subsequent  lienors  no  ground  for  restraining  the  trustee's  sale.* 

A  trustee's  sale  will  be  enjoined  where  the  secured  notes  were 
given  without  consideration,*  and  this  notwithstanding  the  con- 
veyance was  executed  in  fraud  of  the  grantor's  creditors.® 

Payment  of  the  entire  debt  secured  affords  ground  for  injunc- 
tion ;  '^  and  a  sale  will  be  enjoined  where  all  remedy  under  the 
trust  deed  has  become  barred  by  limitation,  as  in  case  of  ten  years 
adverse  possession. * 

A  showing  that  after  a  tender  of  the  mortgage  debt  had  been 
twice  made,  the  mortgagee  filed  a  bill  of  foreclosure,  and  then 
dismissed  it,  and  proceeded  to  advertise  a  sale  under  his  power, 

grounds."     2   Jones   Mortg.  (4th  ed.),  gage  which  they  both  claimed  to  own. 

(  1814.  A  preliminary  injunction  was  granted 

1.  Shultz  V.  Hansbrough,  33  Gratt.  restraining  R.  from  selling  under  the 
(Va.)  567;  Hoge  V.  Junkin,  79  Va.  220;  power.  At  the  hearing,  it  appeared 
Muller  V,  Stone,  84  Va.  834;  White  v.  that  R.  had  the  legal  title  to  the  mort- 
Mechanics'  Bldg.  Fund  Assoc,  22  gage,  but  that  both  were  entitled  to 
Gratt.  (Va.)  233;  Rossett  v,  Fisher,  11  share  in  the  proceeds.  It  was  held  that 
Gratt.  (Va.)  492;  Bryan  v.  Stump,  8  the  injunction  was  properly  dissolved, 
Gratt.  (Va.)  241 ;  Miller  v.  Trevilian,  2  and  that  B.  should  be  allowed  to  pro- 
Rob.  ( Va.)  I ;  Miller  v.  Argyle,  5  Leigh  ceed  with  the  sale  and  R.  be  admitted 
( Va.)  460 ;  Wilkins  v,  Gordon,  11  Leigh  to  share  in  the  proceeds.  Rappanier  v, 
(Va.)  572;  Gay  v.  Hancock,  i  Rand.  Bannon  (Md.  1887),  8  Atl.  Rep.  555. 
(  Va.)  72 ;  Lane  v,  Tidball,  Gilm.  ( Va.)  2.  Lallance  v.  Fisher,  29  W.  Va.  512. 
130;  More  V.  Calkins,  85  Cal.  177 ;  San-  S.  Tooke  v,  Newman,  75  111.  215. 
ford  V.  Flint,  24  Mich.  26.  4.  Muller  v.  Bay  ley,  21  Gratt.  (Va.) 

Where  the  trustee  is  attempting  to  521;  Caperton  v.  Land  era  ft,  3  W. 

sell  the  property  subject  to  conflicting  Va.  540. 

and  disputed  liens,  the  parties  interested  An  injunction  will  not  be  granted  to 

are  entitled  to  an   injunction   and   an  restrain  a  trustee's  sale  upon  allegations 

order  in  equity  to  administer  the  fund  made  by  subsequent  lienors,  that  a  sale 

and    ascertain    the  liens.      Draper  v.  would  be  prejudicial  and  illegal  "  inas- 

Davis,  104  U.  S.  347.  much  as  it  is  notorious  that  real  estate 

In  Drayton  v.   Chandler,   93   Mich,  in  this  section  of  Virginia  brings  but  a 

383,  the  court  said :  *^  That  the  statu-  proportion  of  its  true  value  when  sold 

tory  foreclosure  by  advertisement  is  not  on  deferred  payments,  and  if  sold  for 

adapted  to  cases  where  there  are  con-  cash,  as  is  proposed  by  the  trustee,  at*  a 

flicting  equities,  which    can  only   be  time  of  great  flnancial  depression,  will 

properly  considered  and  protectee!  in  a  not  approximate  near  its  true  value,  but 

court  of  chancery,  was  clearly  held  by  must  be  necessarily  disposed  of  at  an 

this  court  in  Dohm  v.  Haskin8,88  Mich,  unnecessary  sacrifice."  Muller  v.  Stone, 

144,  and  we  consider  that  as  the  settled  84  Va.  834. 

law  of  this  state."  5.  Ryan  v,  Gilliam,  75  Mo.  132. 

Dlspnted  Ownerslilp  of  Mortgage. — B.  6.  Devlin  v.  Quigg,  44  Minn.  534. 

and  R.  separately  advertised  to  sell  a  7.  Green  xk  Englemann,  39  Mich.  460. 

parcel  of  land  under  a  power  in  a  mort-  8.  Gardner  v.  Terry,  99  Mo.  523. 
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his  purpose  being  to  coerce  the  mortgagor  into  paying  another 
and  unsecured  claim,  presents  a  proper  case  for  an  injunction,^ 

A  sale  under  a  trust  deed  will  be  enjoined  where  the  benefici- 
ary, contrary  to  his  agreement,  has  failed  to  procure  a  discharge 
of  certain  judgment  liens  upon  the  property.* 

A  sale  about  to  be  made  in  violation  of  an  agreement,  supported 
by  a  valuable  consideration,  for  an  extension  of  time  of  payment, 
will  be  enjoined;*  but  it  is  no  ground  for  enjoining  a  mortgagee's 
or  trustee's  sale,  that  the  beneficiary  owes  the  grantor,  on  a  sepa- 
rate account,  more  than  the  amount  of  the  secured  debt*  A 
claim  by  the  mortgagee  in  his  notice  of  sale,  of  a  larger  amount 
than  the  mortgagor  claims  is  actually  due,  will  sometimes  war- 
rant an  injunction  to  restrain  the  sale  until  the  amount  due  can 
be  ascertained.*  But  if  there  is  no  substantial  question  as  to  the 
amount  of  the  beneficiary's  debt,  a  sale  under  the  power  will  not 
be  enjoined  for  the  taking  of  an  account.® 

Unless  the  insolvency  of  the  mortgagee,  or  some  other  special 
circumstance,  be  shown,  a  sale  under  his  mortgage  will  not  be  en- 
joined because  of  a  pending  suit  to  settle  partnership  accounts 
between  the  mortgagor  and  mortgagee,  which  are  not  connected 
with  the  mortgage  debt.'^ 

Where  a  sale  under  a  trust  deed,  given  to  indemnify  a  surety^ 
is  advertised  in  pursuance  of  the  agreement  of  the  parties,  it  will 

1.  McCalley  v,  Otey,  90  Ala.  302 ;  Where  there  have  been  mutual  deal- 
affirmed  in  (Ala.  1893)1280.  Rep.  406.  ings  between  the  parties  and  the  bal- 
See  also  Struve  v,  Childs,  63  Ala.  473.  ance  due  from  the  mortgagor  is  in  dis- 

2.  Richardson  v.  Donehoo,  16  W.  pute,  a  sale  advertised  under  the  power 
Va.  685.  in  the  mortgage  should  be  enjoined  un- 

3.  Grinnan  v.  Piatt,  31  Barb.  (N.  til  the  balance  due  is  ascertained  and 
Y.)  328.  declared  by  a  decree  of  court.     Cape- 

An  injunction  will   not  be  allowed  hart  v.  Biggs,  77  N.  Car.  261 ;  Purnell 

against  a  trustee's  sale  on  the  ground  v.  Vaughan,  77  N.  Car.  268. 
that  the  creditors  had  agreed  to  let  the        Becoyery  of  ExoeMfye   Bum  Paid. — 

notes  run  if  the  debtor  would  pay  the  Where  an  excessive  sum  for  costs,  or 

interest    promptly,   where  there    is   a  otherwise,  is  demanded  by  the  mort- 

strong  doubt  as  to  whether  the  debtor  gagee  as  a  condition  precedent  to  re* 

has  fully  complied  with  his  part  of  the  straining  proceedings,  and  the  money 

agreement.     Bramlett  v,  Reily  (Miss,  is  paid  under  protest  to  prevent  a  sale, 

1888),  3  So.  Rep.  658.  the  over-payment  may   be  recovered 

4.  Gregg  V.  Hight,  6  Mo.  App.  579;  by  action  as  having  been  paid  under 
Robertson  V.  Hogsheads,  3  Leigh  (Va.)  duress.  Close  v,  Phipps,  7  M.  &  G. 
667;  Koger  iy.  Kane,  5  Leigh  (Va.)6o6.  586;    Frazer  v,  Pendlebury,  10  W. 

In  Frieze  v,  Chapin,  2  R.  I.  429,  a  R.  104. 

mortgagor  was   refused   an  injunction  6.  Curry  v.  Hill,  18  W.  Va.  370.    See 

against  a  sale  by  the  mortgagee,  where  also  Hinson  v.  Brooks,  67  Ala.  491. 

the    former  alleged   a   balance  in   his  7.  Glover  v.  Hembree,  82  Ala.  324. 

favor  upon  a  disputed  counterclaim.  Fraud  In  Account  Stated. — In  Pritch- 

5.  Cole  V.  Savage,  Clarke  Ch.  (N.  ard  t;.  Sanderson,  84  N.  Car.  299,  where 
Y.)  361 ;  Bidwell  v,  Whitney,  4  Minn,  fraud  was  alleged  against  the  bene* 
76  ;  Armstrong  v.  Sanford,  7  Minn,  ficiary  in  a  trust  deed  in  obtaining  an 
49;  Stringham  v.  Brown,  7  Iowa  33  ;  account  stated  with  the  grantor,  a 
Sloan  V,  (Joolbaugh,  10  Iowa  31  ;  Van  sale  by  the  trustee  was  enjoined  until 
Bergen  v.  Demarest,  4  Johns.  Ch.  (N.  the  amount  justly  due  could  be  ascer- 
Y.)  37.  tained. 
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not  be  enjoined  merely  because  the  surety  has  not  actually  paid 
the  debt.i 

Where  the  mortgaged  property  greatly  exceeds,  in  value,  the 
amount  of  the  debt,  equity  may  interfere  and  confine  the  exercise 
of  the  power  to  a  sale  of  such  portion  as  will  be  sufficient  to  pay 
the  debt  and  expenses.* 

An  attempted  sale  of  a  greater  estate  in  the  land  than  is  author- 
ized by  the  power,  will  not  be  enjoined,  because  such  sale  would 
be  void^  and  adequate  relief  could  be  had  at  law.^ 

A  vendee  who  has  given  a  trust  deed  on  the  property  to  secure 
the  purchase  price,  upon  showing  that  the  title  is  doubtful,  is 
entitled  to  have  the  trustee  enjoined  from  selling.* 

A  creditor  secured  by  trust  deed  upon  the  landlord's  interest 
in  growing  crops,  is  entitled  to  enjoin  their  removal  by  the  tenant, 
contrary  to  the  terms  of  his  agreement  with  the  landlord.* 

A  failure  to  give  the  notice  prescribed  by  statute,  or  the  terms 
of  the  power,  is  no  reason  for  enjoining  the  sale,  because  pur- 
chasers are  bound  to  take  notice  of  such  requirements,  and  if  the 
proper  notice  is  not  given,  the  right  of  redemption  is  not  cut  off 
by  the  sale.® 

Relief  by  injunction  must  be  sought  before  the  sale  has  been 
made,  otherwise,  the  party  injured  cannot  have  further  proceed- 
ings under  the  sale  enjoined.  He  should  have  attended  the  sale 
and  given  bidders  notice  of  his  equities.'' 

A  preliminary  injunction  will  be  continued  in  force  until  a 
hearing  upon  the  merits,  where  the  facts  upon  which  it  was  granted 
are  not  clearly  disproven,  especially  when  the  security  will  remain 
unimpaired.* 

Under  a  statute  requiring  an  application  to  enjoin  a  sale  under 
mortgage  to  be  made  "  immediately "  after  receiving  notice  of 
the  sale,  a  delay  of  a  month  after  such  notice  is  not  fatal  to  the 
application,  in  the  absence  of  a  showing  of  prejudice  to  the  mort- 
gagee by  the  delay.* 

1.  Brower  v.  Buxton,  loi  N.  Car.  419,    Hoggart,  15  Q^  B.  155 ;  69  E.  C.  L.  154 ; 
wherein  it  appeared  that  a  former  ac-     2  Jones  Mortg.  (4th  ed.)*  k  1810. 

tion  had  been  brought  for  the  purpose  7.  Pender  f.  Pittman,  84  N.  Car.  372; 

of  having  the  land  sold,  but  a  consent  Johnson  v.  Williams,  4  Minn.  260. 

decree  of  dismissal  had  been  made  and  8.  Whittaker  v.  Hill,  96  N.  Car.  2; 

the  parties  entered  into  an  agreement  Turner  v,  Cuthrell,  94  N.  Car.  239; 

of  record  that  the  trustee  might  sell  the  Harrison  v.  B^ay,  92  N.  Car.  4S8. 

land  if  the  debt  were  not  paid  on  or  be-  9.  O'Brien  v,  Oswald,  45  Minn.  59. 

fore  a  day  fixed.  Ex  Parte  AppUcatlon. — In  South  Da- 

2.  Johnson  v,  Williams,  4  Minn.  260.  koia^  under  a  statute  authorizing  appli- 
8.  Armstrong  v,  Sanford,  7  Minn.  49.  cation  to  be  made  to  a  district  judge 
4.  Miller  v,  Argyle,  5  Leigh  (Va.)  for  an  order  enjoining  foreclosure  by* 

460.  advertisement,  and   directing  that  all 

6.  Valentine  v.  Washington,  33  Ark.  further  proceedings  be  had  in  the  dis- 

795.  trict  court,  it  is  held  that  the  applica- 

6.  Prichard  v,  Wilson,  10  Jur.  N.  S.  tion  is  ex  parte  by  the  mortgagor,  and 

330;  Anonymous,  6  Madd.  10;  Parkin-  that  no  resisting  affidavits  can  be  al- 

son  V,  Hanbury,  i  D. &  S.  143;  Ford  t^.  lowed.      Commercial   Nat.    Bank  v, 

Heely,  3  Jur.  N.  S.  11 16;   Forster  v.  Smith,  i  S.  Dak.  28. 
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It  is  no  answer  to  an  application  for  a  preliminary  injunction 
against  a  threatened  sale,  that  the  filing  of  a  notice  of  lis  pendens 
would  charge  purchasers  with  notice  of  the  applicant's  rights.* 

The  bill  for  an  injunction  must  set  out  fully  and  distinctly  the 
grounds  upon  which  the  complainant  relies,  and  must  present  the 
facts  in  such  manner  that  the  court  can  determine  upon  the  face 
of  the  bill  the  extent  of  the  complainant's  rights  and  the  nature  of 
the  injury  threatened.  Mere  conclusions  or  inferences  will  not  be 
considered.* 

The  maxim  that  he  who  seeks  equity  must  do  equity,  applies 
to  cases  where  the  debtor  seeks  to  have  the  execution  of  a  power 
of  sale  perpetually  enjoined.  He  must  be  willing  to  pay  the 
amount  justly  due  under  the  mortgage.^ 

A  grantee  of  a  mortgagor  cannot  restrain  an  assignee  of  the 
mortgagee  from  selling,  on  the  ground  of  fraud  practised  by  the 
mortgagee  upon  the  mortgagor  in  obtaining  the  mortgage,  unless 
the  plaintiff  is  willing  to  pay  the  entire  mortgage  debt,  although 
the  mortgage  was  assigned  to  the  defendant  as  security  for  a 
smaller  sum,*  or  even  though  he  took  it  with  notice  of  the 
fraud.* 

Payment  or  tender  of  the  amount  justly  due,  with  legal  interest, 
is  a  condition  precedent  to  obtaining  an  injunction  against  a  sale 
upon  the  ground  of  usury,  even  though  by  statute  the  effect  of 
usury  is  to  avoid  the  contract.® 

Where  the  mortgage,  though  not  technically  usurious,  provides 
for  an  unconscionably  high  rate  of  interest  after  default,  equity 
will,  it  seems,  interfere  and  enjoin  the  mortgagee  from  selling  for 
more  than  the  debt  and  lawful  interest.'' 

In  case  of  wrongful  injunction,  the  mortgagee  is  entitled  to 

1.  Conkey  v.  Dike,  17  Minn.  457.  such  a  case  the  court  will  look  to  all 
But  see  Mills  v.  Mills,  21  How.  Pr.  (N.  the  circumstances,  and  will  make  such 
Y.  Supreme  Ct.  )  437 ;  Grant  County  offer  as  will  save  the  mortgagor  from 
i^.  Colonial,  etc.,  Mortg.  Co.  (S.  Dak.  oppression  without  injuring  the  security 
1892),  53  N.  W.  Rep.  746.  of  the  mortgagee. 

2.  Vaughan  t;.  M arable,  64  Ala.  60;  4.  Fosters.  Wightman,  133 Mass.  100. 
Security  Loan  Assoc,  v.  Lake,  69  Ala.  5.  Fairfield  v.  Mc Arthur,  15  Gray 
456;  Montgomery  x;.  McEwen, 9  Minn.  (Mass.)  526. 

103;  Foster  v.  Reynolds,  38  Mo.  553;  6.  Fanning  v.  Dunham,  5  Johns.  Ch. 

Bedell  v.  McClellan,  11   How.  Pr.  (N.  (N.  Y.)   122;   Burnett  v.  Dennison,  5 

Y.  Supreme   Ct.)    172  ;    Whittaker   v.  Johns.  Ch.  (N.  Y.)  35 ;  Hyland  r.  Staf- 

Hill,  9(5  N.  Car.  2.  ford,  10  Barb.  (N.  Y!)  558;  Bidwell  v, 

8.  Vechte  v,  Brownell,  8  Paige  (N.  Whitney,  4  Minn.  76;  Tooke    v.  New- 

Y.)  212 ;  Powell  v.  Hopkins,  38  Md.  i ;  man,  75  111.  215;  Powell  v.  Hopkins,  38 

Walker  v.  Cockey,  38  Md.  75 ;  Sloan  v,  Md.  i ;  Walker  v,  Cockey,  38  Md.  75 ; 

Coalbaugh,  10  Iowa  31;  Casady  t^  Bos-  Warfield  v.  Ross,  38  Md.  85;  Gantt  v. 

ler,  II  Iowa242;  Meysenburgz;.  Schlie-  Grindall,  49  Md.  310;   Casady 'T.  Bos- 

per,  46  Mo.  209;  Eslava  v.  Crampton,  61  ler,  11  Iowa  342;  Eslava  v,  Crampton, 

Ala.  507 ;  Paynter  v.  Carew,  18  Jur.  417.  61  Ala.  507;  Haggerson  v.  Phillips,  37 

In    McLeod   v,  Jones,  24  Ch.  Div.  Wis.  364;   Komegay  v.   Spicer,  76  N. 

289,  it  was  held  that  this  rule  did  not  Car.    95 ;    Manning    v,    Elliott,  93,  N. 

apply  to  a  case  where  the  mortgagee.  Car.  48. 

at    the   time  of  taking  the  mortgage,  7.  Bidwell  v,  Whitney,  4  Minn.  76; 

was  the  solicitor  of  the  mortgagor.     In  Banker  v.  Brent,  4  Minn.  521. 
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recover,  in  addition  to  the  usual  costs,  interest  on  the  debt  during 
the  time  the  injunction  was  in  force,  and  in  case  of  a  deficiency 
after  the  sale,  the  value  of  emblements  removed  by  the  owner.* 

A  sale  made  under  the  power  in  violation  of  an  injunction  would 
be  void.* 

Having  once  acquired  jurisdiction,  equity  will  grant  full  relief, 
and  if  necessary,  direct  a  sale  of  the  trust  property.^  But  the 
substantial  terms  of  sale  as  prescribed  by  the  power  cannot  be 
disregarded  or  altered  by  the  court  without  consent  of  all  the 
parties  interested.^  If  deemed  necessary  in  order  to  secure  a  fair 
sale,  the  court  may  order  the  sale  to  be  conducted  by  its  own  com- 
missioner, instead  of  the  mortgagee  or  trustee.^ 

Jurisdiction  to  decree  a  trustee's  sale  of  railroad  property  is 
not  affected  by  the  fact  that  a  portion  of  the  road  lies  outside 
the  territorial  limits  of  the  judicial  district.  A  sale  under  such 
decree  passes  title  to  the  entire  line.® 

2.  Setting  Aside  Sale. — Whenever  it  is  made  to  appear  to  a  court 
of  equity  that  a  trustee  or  mortgagee  has  acted  fraudulently,  un- 
fairly, or  oppressively  in  executing  his  power  of  sale,  or  has  failed 
to  comply  with  the  essential  requirements  of  the  power,  and  that 
some  party  in  interest  has  been  prejudiced  thereby,  relief  will  be 
afforded  by  setting  the  sale  aside  and  allowing  an  opportunity  to 
redeem.^ 

Where  it  is  shown  that  as  to  some  of  the  tracts  sold  under  the 
power  the  sale  was  grossly  unfair,  the  entire  sale  should  be  set 
aside,  rights  of  innocent  parties  not  being  involved,  notwithstand- 
ing the  fact  that  no  unfairness  is  shown  as  to  another  tract  sold 

1.  Aldrich  v,  Reynolds,  i  Barb.  Ch.  4.  Crenshaw  v.  Seigfried,  24  Gratt. 
(N.  Y.)  613;  Goodrich  v,  Foster,.  131  (Va.)  272;  HofFt^.  Crafton,  79  N.  Car. 
Mass.    217;    Foster  v.   Goodrich,    127     592. 

Mass.  176.  5.  More   v.   Calkins,  85    Cal.    177; 

2.  Lash  V,  McCormick,  14  Minn.  482.    Crenshaw  v,  Seigfried,  24  Gratt.  ( Va.) 

3.  Kraft  v.  DeForest,  53  Cal.  656.         272. 

Where  the  mortgagor  seeks  to  en-  6.  Wilmer  t.  Atlanta,  etc.,  R.  Co.,  2 
join  a  sale  on  the  ground  of  usury,  and  Woods  (U.  S.)  447. 
oflfers,  in  his  bill,  to  pay  whatever  may  7.  Matthie  v.  Edwards,  2  Coll.  465 ; 
be  found  due,  and  submits  himself  to  Jones  v.  Matthie,  1 1  }ur.  504  ;  Orme  v. 
the  jurisdiction  of  the  court,  a  sale  may  Wright,  3  Jur.  19 ;  Bigler  v.  Waller,  14 
be  decreed  without  the  filing  of  a  cross-  Wall.  (U.  S.)  297 ;  Ellsworth  v.  Lock- 
bill.     Mooney  v.  Walter,  69  Ala.  75.  wood,  42  N.  Y.  89;  Leet  v.  McMaster, 

In  a  suit  to  restrain  a  trustee's  sale  51  Barb.  (N.  Y.)  236;  Jencks  v,  Alex- 
on  the  ground  of  usury,  the  amount  of  ander,  11  Paige  (N.  Y.)  619;  Hubbell 
usury  having  been  deducted,  the  in-»  t;.  Sibley,  5  Lans.  (N.  Y.)  51 ;  Soule  f. 
junction  was  dissolved,  and  the  trustee  Ludlow,  3  *Hun  (N.  Y.)  503 ;  6  Thomp. 
ordered  to  sell  and  report  to  the  court.  &  C.  (N.  Y.)  24;  Benkendorf  v,  Vin- 
There  were  other  liens  on  the  prop-  cenz,  52M0.  441 ;  Longwith  v.  Butler, 
erty,  some  prior,  and  others  subsequent,  8  111.  32;  Weld  v,  Rees,  48  111.  428; 
to  the  trust  deed  in  question,  and  their  Waller  v,  Arnold,  71  111.  350  ;  Web- 
amounts  were  not  ascertained.  It  was  ber  v.  Curtiss,  104  111.  309  ;  Ventres  v, 
held  that  the  court  erred  in  ordering  Cobb,  105  III.  33 ;  Equitable  Trust  Co. 
the  sale  before  having  an  account  taken  v.  Fisher,  106  III.  189  ;  Grover  v.  Fox, 
of  all  such  liens.  Alexanders.  Howe,  36  Mich.  461  ;  Wicks  v,  Westcott,  59 
85  Va.  198.  See  also  Cole  v,  M'Rae,  6  Md.  270;  Chappell  v,  Gould,  42  Md.  466; 
Rand.  (Va.)  644.  Montague  v,  Dawes,  14  Allen  (Mass.) 
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at  the  same  time.^  Though  the  sale  was  regular  in  form  and 
fairly  conducted,  it  will  be  set  aside  on  proof  that  the  mortgage 
was  without  any  consideration.*  Unimportant  irregularities  or 
defects  in  the  sale  proceedings,  which  are  not  shown  to  have 
caused  injury,  will  not  be  allowed  to  affect  the  purchaser's  title.* 

369;  Hood  V,  AdamSf  124  Mass.  481  ;  demption,  and  confine  the  sale  to  such 

Thompson  v,  Hejwood,  129  Mass.  401 ;  portion  of  the  land  as  will  be  sufficient  to 

Briggs  V,  Briggs,  135  Mass.  306  ;  Lit-  pay  the  debt  and  costs.  And  while  such 

tell  V,  Gradj,  68  Ark.  584.  application  should  be  made  before  the 

(The  doctrine  of  equitable  interfer-  sale  takes  place,  jet,  where  the  mort- 

ence  with  sales  under  powers  will  be  gagor  was  absent  on  a  foreign  voyage  as 

found  frequently   illustrated  through-  a  naval  officer  at  the  time  ofthe  sale,  and 

out  this  article,  in  connection  with  the  knew  nothing  of  it,  it  was  held  that  such 

treatment  of  its  various  sub-titles,  absence  was  a  sufficient  excuse  for  failing 

Accordingly,  the  general  discussion  of  to  apply  before  the  sale,  and   that  the 

the  doctrine  and  its  applications  under  court  would  set  the  sale  aside  and  order 

this  head  is  not  intended  to  embrace  a  resale  of  enough  to  satisfy  the  debt  and 

all  the  cases  of  equitable  relief,  for  a  costs.  Johnson  v.  Williams,  4  Minn.  260. 

large  number  of  which  the  reader  is  HtBrepresentatioiui.  —  Where    the 

referred  to  those  sub-titles  of  this  ar-  mortgagee' s  agent  af  a  sale  under  his 

tide  dealing  with   the   execution  of  mortgage  stated  that  certain  prior  in- 

powers  by  trustees  and  mortgagees.)  cumbrances  on  the  property  were  much 

Literal  CompUance. — In  Thompson  larger  than  the  facts  justified,  and  also 
V.  Hey  wood,  129  Mass.  401,  Soule,  J.,  represented  a  certain  judgment  and 
citing'  Montague  v,  Dawes,  14  Allen  mortgage  to  be  independent  liens, 
(Mass.)  369,  said  :  *'  One  who  under-  whereas,  in  fact,  they  were  merely  ad- 
takes  to  execute  a  power  of  sale  is  ditional  securities  for  the  other  claims, 
bound  to  the  observance  of  good  faith,  the  sale  was  set  aside,  though  the  roort- 
and  to  a  careful  regard  for  the  interests  gagee  was  not  personally  present,  and 
of  his  principal.  A  mere  literal  com-  the  purchasers  were  relatives  of  the 
pliance  with  the  terms  of  the  power  is  mortgagor,  and  there  was  testimony 
not  enough.  And  though  a  stranger  to  that  the  property  brought  its  full  mar- 
his  proceedings,  finding  them  regular  ket  value.  Wicks  t^.Wescott,  59  Md.  27a 
in  form,  and  purchasing  in  good  faith.  The  complainants  gave  a  trust  dttA 
and  who  has  paid  value  for  the  prem-  to  L.  and  a  second  one  to  P.,  and  after- 
ises,  might  not  be  affected  by  his  un-  ward  received  an  offer  for  the  land 
faithfulness,  no  one  who  participates  which  was  more  than  sufficient  to  pay 
with  him  in  attempting  to  execute  the  both  debts,  but  L.  dissuaded  them  from 
power  without  regard  to  the  interests  selling,  by  representing  that  the  land 
of  the  principal,  is  entitled  to  reap  any  would  bring  a  better  price  at  trustee^s 
benefit  from  such  fraudulent  conduct.^'  sale;  that  he  would  bid  it  in,  buy  up 
Drinan  v.  Nichols,  115  Mass.  353.  P.'sdebt,  and  allow  the  complainants  to 

Bale  of  More  Land  Tluui  Neoesaary.—  remain  in  possession  and  redeem  the 

An   order    dissolving     an    injunction  land.    In  pursuance  of  a  scheme  be- 

against  a  trustee's  sale,  directed  that  tween  L.  and  P.  to  get  the  land  and  di- 

only  so  much  of  the  property  should  be  vide  the  profits,  it  was  sold  under  both 

sold  as  might  be  necessary  to  pay  the  trust  deeds  at  the  same  time,  but  in  dif- 

debt  as  stated  in  the  creditor's  answer,  ferent  places,  and  L.  got  possession  as 

without  prejudice  to  the  debtor's  rights  purchaser,  whereupon    he  repudiated 

on  final  hearing.     It  was  proved  on  fi-  his  agreement  with   the  complainants, 

nal  hearing,  after  the  sale,  that  the  debt  It  was  held  that  equity  had  jurisdiction 

was  considerably  less  than  the  amount  to  annul  the  sale  and  title  so  acquired, 

claimed  by  the  creditor  in  his  answer  Long  v.  McGregor,  65  Miss.  70. 

and  at  the  sale.     It  was  held  that  a  re-  1.  Lalor  v,  McCarthy,  24  Minn. 417. 

sale  should  be  ordered.  Meyers  V.Jones,  2.  Walker  t^.  Carleton,  97  I IL  582. 

2  Lea  (Tenn.)  159.  8.  Corrothers    v.   H  arris,  23  W. 

A  court  of  equity  will,  where  land  Va.  177. 

mortgaged  greatly  exceeds  in  value  the  A  trustee's  sale  will  not  be  set  aside 

amount  of  the  debt,  interfere  at  the  in-  merely  because  of  an   announcement 

stance  of  the  owner  of  the  equity  of  re-  made  by  the  trustee  that  the  title  would 
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Equity  will  not  interfere  with  a  sale  made  or  about  to  be  made 
on  default  in  payment  of  interest  under  a  power  giving  the  right 
to  declare  the  whole  debt  due  upon  such  default,  merely  on  the 
ground  of  relieving  against  a  forfeiture.^  And  a  sale  will  not  be 
set  aside  merely  because  a  larger  attorney's  fee  was  claimed  in  the 
notice  of  sale  than  was  authorized  by  the  terms  of  the  mortgage, 
where  it  is  not  shown  that  any  prejudice  resulted.*  Nor  can  a 
sale,  made  in  full  compliance  with  the  terms  of  the  power,  be  set 
aside  on  the  ground  that  its  provisions  were  severe  and  the  rate  of 
interest  high  ;^  nor  that  the  mortgagor,  through  his  own  mistake 
or  carelessness,  did  not  attend  the  sale  or  protect  his  interests.^ 

A  sale  having  been  fairly  conducted,  it  is  no  ground  for  setting 
it  aside  that  the  debtor  was  very  ill  at  the  time  of  the  sale  and 
soon  afterwards  died.* 

It  is  incumbent  upon  the  party  who  applies  to  a  court  of  equity 
to  set  aside  a  sale  on  the  ground  that  it  was  not  properly  adver- 
tised or  fairly  conducted,  to  establish  such  grounds  by  clear  and 
satisfactory  evidence.*  It  will  not  be  presumed  merely  from  the 
relationship  of  the  parties,  that  the  purchaser  at  the  sale  exercised 
any  undue  influence  over  the  person  who  executed  the  power.'' 

If  the  owner  of  the  equity  of  redemption,  with  knowledge  of 
irregularities  in  the  sale,  leads  an  intending  purchaser  from  the 
holder  of  the  trustee's  deed  to  believe  that  the  power  was  prop- 
erly executed,  he  will  not  be  allowed,  as  against  such  purchaser, 
to  disturb  the  sale.*  Only  persons  interested  in  the  trust  estate 
at  the  time  of  sale  are  allowed  to  complain  of  irregularities  in  re- 
spect to  giving  notice  of  the  sale.  Thus  a  subsequent  purchaser 
from  the  mortgagor,  with  knowledge  of  the  sale,  cannot  raise  the 
objection.* 

be  subject  to  a  lease  executed   subse-  is  not  entitled,  in  equity  to  have  the 

quent  to  the  trust  deed,  where  it  ap-  sale  set  aside.    A  court  of  equity  will 

pears  that  the  mortgagor,  the  lessor,  was  not  assist  a  p>arty  who  has  lost  his 

present  and  assented  to  the  announce-  rights  through  his  own  negligence/' 
xnent.     Woerther  v,  BackhofT,  la   Mo.        5.  Bowles  v.   Brauer  (Va.  1893),  16 

App.  586.  S.  E.  Rep.  356. 

1.  Hoodless  V,  Reid,  112  111.  105.  6.  Tartt  v.  Clayton,  lOo  111.  579;  Bush 

2.  Swenson  v.  Halberg,  i  Fed.  Rep.  v.  Sherman,  80  111.  100;  Lallance  v. 
444.  Fisher,  29  W.  Va.  512  ;  Burke  v,  Adair, 

8.  Robinson  f.  Amateur  Assoc,  14  S.  23  W.  Va.  139;   Fulton  t'.  Johnson,  24 

Car.  148.     See  also  Learned  v,  Geer,  W.  Va.  95;   Graham  v.  Fitts,  53  Miss. 

139  Mass.  31.  307;  McNew  v.  Booth,  42  Mo.  192 ;  For- 

4.  Weld  f.  Rees,  48  111.  428;   Hen-  rester  t;.  Scoville,  51  Mo.  268;  Kennedy 

drickson  v,  Hinckley,  17  How.  (U.  S.)  v.   Kennedy,  57  Mo.  76;    Forrester  v. 

443.     And  see   King  v,  Bronson,  122  Moore,  77   Mo.  651 ;  Jackson  i;.  Wood, 

Mass.  122,  where  the  court  said  that  88  Mo.  77;  Keiser  t;.  Gammon,  95  Mo. 

**  A  mortgagor  who  knows  there  is  a  217;  Hayes  i/.  Frey,  54  Wis.  503.     But 

breach  in  the  condition  of  a  mortgage  see   Bartlett  v,    JuU,   28   Grant's  Ch. 

given  by  him,  and  that  there  is  to  be  a  (Ont.)  140. 

sale  of  the  premises  for  some  reason,        7.  Dempster  i\  West,  69  111.  613. 
and  has  not  been  misled  by  any  act  or        8.  Hess  v.  Dean,  66  Tex.   663.     See 

want  of  good  faith  on  the  part  of  the  also  Giddens  v.  Byers,  12  Tex.  75. 
mortgagee,  and  who  carelessly  assumes        9.  Wade  v,  Thompson,  52  Miss.  367 ; 

without  inquiry  that  the   sale  is  not  Wormell  v.  Nason,  83  N.  Car.  32. 

under  his  mortgage,  and  fails  to  attend,  •  The  defendants,  in  a  suit  to  establish 
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As  stated  elsewhere,  mere  inadequacy  of  price  is  no  ground  for 
setting  aside  a  sale  under  a  power  ;^  but  when  it  is  also  made  to 
appear  that  the  inadequacy  was  caused  by  a  failure  on  the  part  of 
the  mortgagee  or  trustee  to  perform  his  duty  in  respect  to  obtain- 
ing the  best  possible  price,  or  by  his  misconduct  in  any  other  re- 
spect, equity  will  set  aside  the  sale  if  it  can  be  done  without  dis- 
turbing the  rights  of  innocent  parties.*  So  if  the  successful  bidder 
induces  others  present  not  to  bid,  or  to  withdraw  their  bids,  and 
thus  gets  the  property  for  less  than  its  value,  his  conduct  is  a 
fraud  against  which  equity  will  relieve.^ 

an  equitable  lien,  upon  land  pending  III.  189;  Pestel  v.  Primm,  109  111.  353; 
the  suit,  transferred  to  the  complainant  Stoffel  v.  Schroeder,62  Mo.  147 ;  Enck- 
certain  notes  secured  by  trust  deeds  on  ing  v.  Simmons,  28  Wis.  272  ;  Maxwell 
the  land,  wljich  notes  he  agreed  to  col-  v.  NeMrton,65  Wis.  261;  Martin  v.  Swof- 
lect,  and  to  credit  the  proceeds  upon  ford,  59  Miss.  328;  Loeber  v.  Herring, 
his  claim.  The  suit,  however,  was  not  55  Md.  i ;  Ferrand  v,  Claj,  i  Tur.  265. 
dismissed,  nor  was  the  agreement  filed  Where  a  trust  deed  provided  for  a 
until  after  the  complainant  had  pro-  sale  at  public  auction,  and  the  trustee 
cured  a  sale  of  the  land  under  the  trust  privately  fixed  the  price  at  which  the 
deeds  for  his  benefit.  It  was  held  that  property  should  be  sold,  and  got  his 
the  sale  could  not  be  set  aside  at  the  in-  attorney  to  bid  it  in  at  that  price,  which 
stance  of  the  purchasers  of  the  land  was  much  less  than  its  value,  for  the 
subject  to  the  trust  deeds,  and  who  had  benefit  of  the  creditor,  no  other  bidders 
assumed  the  debt  secured  by  them,  being  present,  it  was  held  that  it  was  a 
Sawyer  v.  Campbell,  130  111.  186.  mere  private  sale,  though  in  form  a 
Rights  of  Unseonred  Grediton.  —  A  public  auction,  and  that  the  grantor 
trustee's  sale  made  on  the  request  of  the  could  redeem.  Williamson  v.  Stone, 
beneficiary,  and  consummated  by  a  deed  27  111.  App.  214 ;  128  111.  129. 
in  which  the  debtor  joins,  is  valid  as  Where  the  trustee  agreed  with  the 
against  a  creditor  of  the  beneficiary,  owner  of  the  property  to  postpone  the 
though  the  trustee  had  not  given  the  sale  for  an  hour  to  enable  him  to  pro- 
bond  or  taken  the  oath  required  by  cure  a  certified  check  with  which  to 
statute.  Ferris  v.  Eichbaum,  4  Baxt.  pay  the  entire  debt,  but,  instead  of  wait- 
(Tenn.)  70.  ing,  the  trustee  sold  the  property  within 

1.  See  j«/rfl,  this  tiWe^  Sale  for  In-  the  hour  for  less  than  the  debt,itwa» 
adequate  Price.  held  that  his  conduct  was  fraudulent, 

2.  Jackson  v.  Crafts,  18  Johns.  (N.  and  that  the  sale  should  be  set  aside. 
Y.)  no;  King  v.  Bronson,  122  Mass.  Ventres  v.  Cobb,  105  111.  33. 

122;  Thompson  v.  Hey  wood,  129  Mass.  Fraud  by  Mortgaipee. — A  mortgagee 
401;  Vail  V.Jacobs,  62  Mo.  130;  Mann  with  the  power  of  sale,  purposely  pub- 
V,  Best,  62  Mo.  491 ;  Meyer  v.  Jefferson  lished  a  notice  of  foreclosure  in  a  news- 
Ins.  Co.,  5  Mo.  App.  245 ;  Newman  v.  paper  published  in  a  city  distant  from 
Ogden,82  Wis.  53;  Mappsr.  Sharpe,  32  that  where  the  mortgaged  premises 
111.  13;  Runkle  v,  Gaylord,  i  Nev.  123;  were  situated,  whereby  the  mortgagor 
Meath  v.  Porter,  9  Heisk.  (Tenn.)  224.  and  intending  bidders  were  kept  in 
For  other  cases  of  fraud  or  collusion,  ignorance  of  the  sale.  He  refrained 
by  which  the  rights  of  the  mortgagor  from  demanding  payment,  discouraged 
were  sacrificed, see  the  following:  Banta  at  least  one  probable  bidder  from  at- 
V.  Maxwell,  12  How.  Pr.  (N.  Y.  Su-  tending,  claimed  in  the  notice  a  por- 
preme  Ct.)  479;  Murdock  v,  Empie,  19  tion  of  the  debt  which  was  not  due — 
How.  Pr.  (N.  Y.  Supreme  Ct.)  79;  including  an  exorbitant  attorney's  fee, 
Jencks  v.  Alexander,  11  Paige  (N.  Y .)  made  no  effort  to  get  bidders,  and  bid 
619;  Soule  V.  Ludlow,  6  Thomp.  &  C.  in  the  property  himself  for  about  one- 
(N.  Y.)  34;  Leet  V.  Mc Masters,  51  sixth  of  its  value.  It  was  held  that  his 
Barb.  (N.  Y.)  236;  Howard  v,  Ames,  3  conduct  was  fraudulent,  and  the  sale 
Met.  (Mass.)  308;  Norton  v,  Tharp,  53  should  be  set  aside.  Newman  r\  Ogden, 
Mich.  X46  ;    Culbertson  v.  Young,   50  82  Wis.  53. 

Mich.  190;  Webber  v.  Curtiss,  104  111.        S.  Dover  v.  Kennerly,  44  Mo.  145  ; 

309 ;  Equitable  Trust  Co.  p,  Fisher,  10$  Fenner  v.  Tucker,  6  R.  I.  551. 
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Generally,  any  secret  agreement  between  the  mortgagee  or 
trustee  and  others,  which  tends  to  prevent  competition  in  bidding, 
and  which  was  carried  out  at  the  sale,  entitles  the  holder  of  the 
equity  of  redemption  to  have  the  sale  set  aside.* 

A  purchaser  with  actual  knowledge  of  irregularities  is  not  pro- 
tected by  a  provision  in  the  power  that  the  purchaser  shall  not  be 
bound  to  make  any  inquiries.* 

A  trustee's  sale  made  in  violation  of  an  agreement  between  the 
parties  to  extend  the  time  for  paying  the  note  until  the  debtors 
were  notified  by  the  holder  that  he  desired  payment,  is  a  fraud 
against  which  equity  will  relieve.^  But  a  mere  voluntary  assurance 
to  the  holder  of  the  equity  that  the  property  would  not  be  sold 
so  long  as  he  paid  the  interest  promptly,  is  not  binding,  even  in 
equity.* 

In  proceedings  to  set  aside  the  sale,  the  original  purchaser  and 
his  successors  in  title  are  necessary  parties.* 

The  defects  or  irregularities  relied  upon  must  be  clearly  and 
specifically  set  forth  in  the  bill.® 

Some  refinements  have  been  made  by  the  courts  in  respect  to 
the  proper  form  of  proceeding  to  test  the  validity  of  a  sale  under 
the  power,  it  being  suggested  that  the  complainant  should  bring 
a  bill  to.redeem,  rather  than  one  to  set  the  sale  aside.''  Practically, 
this  is  of  little  importance,  as  the  relief  afforded  under  a  bill  to 
set  aside  the  sale  is  based  upon  similar  principles,  and  subject  to 
like  conditions  as  govern  a  bill  to  redeem.  The  owner  of  the 
equity  of  redemption  who  succeeds  in  vacating  the  sale  does  not 
thereby  extinguish  the  debt  or  the  mortgage  lien.  He  is  simply 
restored  to  his  right  of  redemption,  as  if  there  had  been  no  sale.® 

Where  the  court  holds  that  no  valid  sale  has  been  made,  a  de- 
cree may  be  entered,  vacating  the  sale  and  allowing  complainant 

• 

1.  Mapps  V,  Sharpe,  33  III.  13  ;  Wil-  nate  to  a  trust  deed,  cannot  attack  the 
liamson  V.  Stone,  27  111.  App.  314;  138  tUle  of  a  purchaser  at  a  sale  by  the 
111.  129;  Bradley  f.  Tyson,  33  Mich.  337.  trustee,  on  the  ground  that  a  former 

2.  Jenkins  v.  Jones,  3  GifT.  99;  Crans-  owner  of  the  trust  note  had  promised 
ton  7^  Crane,  97  Mass.  459 ;  Chicago,  the  judgment  creditor  to  give  him  no- 
etc,  R.  Co.  V.  Kennedy,  70  111.  350  ;  tice  of  the  sale,  but  which  he  had  re- 
Grover  v.  Hale,  107  111.  638.  frained  from  doing,  at  the  instance  of 

8.  Kounsavell  v.  Crofoot,  4  111.  App.  the  purchaser,  and  by  reason  of  which 

671.     It  was  also  held  in  this  case  that,  the  creditor  did  not  learn  of  the  sale 

inasmuch  as  the  holder  of  the  note  had  and  was  thus  prevented  from  bidding, 

been  receiving  payments  of  interest  at  The  public  advertisement  was  all  the 

a  place  other  than  that  designated  in  notice  to  which  the  creditor  was  enti- 

the  deed,  good  faith  required  that,  be-  tied.    Tisomingo   Sav.  Inst,  v,   Duke 

fore  demanding  payment  at  the  place  (Miss.  1887),  i  So.  Rep.  165. 

designated,  he  should  have  notified  the  0.  Candee  v.  Burkes  i  Hun  (N.  Y.) 

debtors  that  he  would  no  longer  col-  ^46;   4  Thomp.   &   C.    (N.   Y.)  143; 

lect  at  the  other  place  as  he  had  pre-  Fairman  v.  Peck,  87  111.  156. 

viously  done.  6.  Sawyer  v.  Bradshaw,  125  111.  440. 

4.  Booth  V,  Wiley,  102   111.  84.     See  7.  Schwarz  v.  Sears,  Walk.  (Miss.) 

also   Randall   v,    Hazelton,    12   Allen  170;  Tuthill  v,  Lupton,   i    Edw.  Ch. 

(Mass.)  412.  (N.  Y.)  564.     See  Jones  Mortg.  (4th 

ProxnUe  of  Personal  Notice. — A  judg-  ed.;,  ^  192 1. 

ment  creditor,  whose  lien  is  subordi-  8.  Myer  v.  Jeffersbn  Ins.  Co.,  5  Mo. 

979 


Equitable  Jnriidlotion.  TRUST  DEEDS.  Batifieation  and 

to  redeem  within  a  specified  time,  by  paying  the  amount  found 
due ;  or,  upon  default  of  such  payment,  a  decree  that  the  bill  be 
dismissed.  There  is  no  error  ih  refusing  to  decree  a  sale.*  If  the 
sale  was  fraudulent,  and  the  purchaser  was  a  party  to  the  fraud, 
the  owner  of  the  equity  of  redemption  will  not  be  required  to  pay 
the  amount  of  the  purchase  price  as  a  condition  of  setting  the 
sale  aside.* 

Where  the  complainant's  bill  does  not  show  a  willingness  to 
pay  defendant  the  amount  properly  chargeable  against  the  prop- 
erty, and  defendant  stands  ready  and  willing  to  reconvey  upon 
payment  of  such  amount,  the  bill  may  be  dismissed.^ 

Upon  failure  by  the  debtor  to  comply  with  the  condition  of 
payment  imposed  by  the  court  in  setting  aside  the  sale,  the  decree 
becomes  inoperative,  and  is  no  defense  to  an  action  of  ejectment 
by  the  purchaser.* 

3.  Eatification  and  Laches. — In  respect  to  irregularities  in  a  sale 
under  a  power,  equity  will  not  permit  the  complaining  party  to  re- 
main inactive  after  he  has  learned  of  the  defects,  and  still  retain  the 
privilege  at  some  time  in  the  future  of  letting  the  sale  stand  or 
setting  it  aside,  according  as  it  may  then  be  found  for  his  interest 
to  do.  He  must  act  promptly,  and  within  a  reasonable  time,  or  he 
will  be  barred  by  his  own  laches.*  There  is  no  fixed  period 
within  which  the  suit  to  avoid  the  sale  must  be  commenced.  The 
question  of  laches  depends  upon  all  the  circumstances  of  each 
particular  case.  The  facts  that  the  property  has  greatly  increased 
in  value  during  the  period  of  delay,  and  that  the  rights  of  third 
parties  have  intervened,  ar,e  often  of  controlling  weight  in  deter- 
mining the  question.* 

App.  245;   Stackpole  v.   Robbins,  47  111.  474;   Butterfield  v,   Farnham,  19 

Barb.  (N.  Y.)   212;  Goldsmith  v.  Os-  Minn.  85  ;  Fowler  v.  Lewis,  36  W.  Va. 

borne,  i  Edw.  Ch.  (N.  Y.)  560;  Candee  112  ;  Helm  z\  Yerger,  61  Miss.  44. 

'V.  Burke,  i  Hun  (N.  Y.)  546.  Where  property   was  sold    under  a 

1.  Massachusetts  Mut.  L.  Ins.  Co.  v.  trust  deed  while  the  grantor  was  con- 
Boggs,  121  111.  119  ;  Decker  v.  Patton,  fined  in  the  penitentiary,  and  was  pur> 
120  111.  464.  chased  for  its  full  value  and  paid  forbj 

2.  Littell  V.  Grady,  38  Ark.  584;  third  persons  acting  in  good  faith,  and 
Meyer  v,  Jefferson  Ins.  Co.,  5  Mo.  whomade  valuable  improvements  upon 
App.  245.  But,  if  the  sale  be  set  aside,  the  faith  of  their  title,  and  the  grantor 
the  purchaser  may  be  subrogated  to  the  made  no  effort  to  impeach  the  sale  for 
lien  of  the  creditor.  Littell  v.  Grad^',  over  eleven  years  after  his  release  from 
38  Ark.  584.  prison,  his  claim  that  the  sale  was  void 

8.  Kline  v.  Vogel,  11  Mo.  App.  211.  under  the  Aa»j<7j  statute  because  made 

4.  C  u  p  p  1  e  s    X'.    Galligan,    6    Mo.  during  his  imprisonment,  was  held  stale. 

App.  62.  Fraker  z\  Houck,  36  Fed.  Rep.  403. 

0.  Bacon  t\  Northwestern  Mut.  L.  6.  See  cases  cited  in  the  preceding 

Ins.  Co.,  131  U.  S.  258;  Demarest  v.  note.     See  also  Massachusetts  Mut.  L. 

Wynkoop,  3  Johns.  Ch.  (N.  Y.)  145;  Ins.  Co.  v,  Boggs,  121  111.  122. 

Learned  v,  Foster,  1 1 7  Mass.  89  ;  Ham-  What  ConstltateB  Laches. — Four  years 

ilton  V.  Lubukee,  51   111.  415;  Demp-  delay  was  held  to  constitute  inexcusable 

ster  7'.  West,  60  111.  613;  Bush  r.  Sher-  laches  in  Cornell   v.  New  kirk,   144 

man,  80  111.  iw);  McHany  v.  Schenk,  111.  241. 

88  111.  357  ;  Maher  v,  Farwell,  97  111.  In  Learned  v.  Foster,  117  Mass.  365, 

56  ;  Hoyt  V.  Pawtucket  Sav.  Inst.,  no  a  delay  of  thirteen  ^'ears  by  the  holder 

111.390;  Irish  r.  Antioch  College,  126  of  the  equity ,  in  bringing  suit  to  redeem, 
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In  regard  to  notice  of  the  defects  complained  of,  knowledge  by 
the  mortgagor  of  the  fact  that  a  foreclosure  sale  has  been  made, 
is  presumptively  sufficient  to  put  him  on  inquiry  as  to  the  regu- 
larity of  the  foreclosure  proceedings.^  If  the  sale  was  absolutely 
void,  no  acquiescence  for  a  period  short  of  that  prescribed  by 
statute  will  be  considered  as  a  waiver  of  the  invalidity,  or  a  con- 
firmation of  the  sale.* 

As  against  infants,  there  can  be  no  ratification  of  an  irregular 
and  voidable  sale  under  the  power.^ 

4.  Parties  in  Equity. — The  general  rule  is,  that  in  a  bill  to  fore- 
close a  mortgage  the  only  necessary  or  proper  parties  are  the 
mortgagor,  the  mbrtgagee  or  trustee  holding  the  power  of  sale, 
and  such  persons  as  have  acquired  any  interests  from  them  sub- 
sequent to  the  mortgage.  One  who  claims  title  from  a  stranger, 
or  even  from  the  mortgagor,  anterior  to  the  date  of  the  mortgage, 
should  not  be  brought  in  as  a  party  defendant.^ 

While  the  cestui  que  trust  is  a  very  proper  party  to  a  bill  by  the 
trustee  to  foreclose,  it  is  held  that  he  is  not  ordinarily  a  necessary 
one.*  But  the  cestuis  que  trustent  are  necessary  parties  in  pf oceed- 
ings  against  the  trustee  affecting  the  subject-matter  of  the  trust.* 

was  held  unreasonable,  the  complainant  97   III.    571;    McHan^'   v,  Schenk,  88 

having  lived  within  a  mile  of  the  prop-  111.  365. 

erty  and  known  of  the  purchaser's  pos-  2.  Sloan  v.Frothingham,  65  Ala.  593, 

session,  though  he  had  no  actual  knowl-  The  mortgagor  cannot  be  required 

edge  of  the  sale.  So  of  adelajr  of  nearly  to  bring  his  action  to  set  aside  a  void 

ten  years  in  bringing  suit  to  set  aside  a  sale  before  the  expiration  of  the  statu* 

sale  on  the  sole  ground  that  the  mort-  tory  period   of  redemption.     Hull    v^ 

gagee  became  the  purchaser.  Askew  v,  '  King, '38  Minn.  349. 

Sanders,  84  Ala.  356.  Statutory  Limitation. — A   failure  to 

In  Bausman  v,  Eads,  46  Minn.  148,  a  state  separately,  in  a  notice  of  sale,  the 

neglect  for  eight  years  after  a  mortgage  amount  due  on  separate  lots  covered 

sale   to  make  any  objection  to  it,  was  by  a  single  mortgage,  is  a** defect  in 

held  to  justify  a  subsequent  purchaser  the  notice,"  within  the  meaning  of  Gen. 

in  relying  upon  the  foreclosure  as  valid.  Laws  Minnesota    1883,  ch.  112,  limit- 

1.  Marcotte  v,   Hartman,  46   Minn,  ing  to  five  3' ears  the  commencement  of 

202 ;  Depew  v.  Dewey,  46   How.   Pr.  actions  to   set  aside  foreclosure   sales 

(N.  y.  Supreme  Ct.)  441.  on  account  of  defects  in  the  notice  of 

Diligence  in  Discovering  IrregularitieB.  sale.    Bitzer  v,  Campbell,  47    Minn. 

— In  Bush  V.  Sherman,  80  111.  160,  the  221.     The  act  of  1883  does  not  apply  to 

court,  in  discussing   the   question   of  a  foreclosure  sale,  absolutely  void  on 

laches,   said:  "The  principle  that  lies  account  of  an  absence  of  authority  to 

at  the  foundation  of  all  the  cases  in  this  execute  the  power,  as  where  the  mort- 

court  upon  this  subject  is:  The  party  gagee  was  dead  at  the  time  of  sale,  and 

who  challenges  a  sale  on  account  of  ir-  the  foreclosure  was  made  in  his  name, 

regularities  that  may  have  intervened  Bausman  v.  Kelley,  38  Minn.  197. 

must  be   diligent  in   discovering  that  8.  Tatunn   v,  Holliday,  59  Mo.  422. 

which  he  alleges   will    avoid  the  sale,  4.  See  Foreclosure,  vol.  8,  p.  185. 

and  diligent  in  his  application  for  re-  See  also  Randle  v.  Boyd,  73  Ala.  282 ; 

lief."    This  language  was  quoted  with  Lyon  v.  Powell,  78  Ala.  351 ;  McHan 

approval  in  the  recent  case  of  Cornell  v.  Ordway,  82  Ala.  463 ;  Hambrick  v, 

V,   Newkirk,    144    111.   241.      See  also  Russell,  86  Ala.  199. 

Hoyt  V.  Pawtucket  Sav.  Inst.,  1 10  111.  5.  Harlem  Co-operative  Bldg.  Assoc. 

399;    McDonald   v.  Stow,  109  III.   40;  v,  Quinn,  10  N.  Y.  Supp.  682. 

Breit  v.  Yeaton,  loi  111.  242;  Nichols  6.  Benjamin    v,   Loughborough,   31 

V.  Otto,  132  III.  91 ;  Maher  v,  Farwell,  Ark.  210;  Wolff  v.  Ward,  104  Mo.  127. 
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Where  the  vah'dity  of  the  trust  deed  is  involved,  the  trustee  is  not, 
by  virtue  of  his  office,  a  proper  representative  of  the  cestuis  que 
trustent;  they  must  be  brought  into  court.* 

The  trustee,  as  well  as  the  owners  of  the  equity  of  redemption, 
is  a  necessary  party  to  a  bill  for  foreclosure.*  And  it  has  been 
held  that  he  is  an  indispensable  party,  and  that  the  objection  of 
non-joinder  may  be  raised  at  any  stage  of  the  proceedings.* 

One  of  three  trustees  may  sue  alone  for  foreclosure,  upon  a 
showing  that  one  of  his  co-trustees  is  dead,  and  that  the  other  is 
'claiming  an  adverse  interest  in  the  estate.*  In  proceedings  to 
remove  the  trustee,  or  to  appoint  a  successor,  the  grantor  of  the 
trust,  and  also  purchasers  from  him,  are  necessary  parties.* 

XXyn.  EXTDTGinflHliEHT  AND  DI8GHAXGS.— A  trust  deed  or 
mortgage,  unless  in  some  way  separately  extinguished,  remains  in 
force  until  the  debt  has  been  satisfied,  and  is  not  impaired  by  a 
renewal  or  change  in  the  form  of  the  debt.®     Reducing  the  mort- 

The  beneficiary  is   not  bound  by  a  Thereafter  defendant  bought  the  land, 

decree  ifl  partition  to  which  he  was  not  with  notice  of  the  purpose  for  which 

a  party,  though  the  trustee  was  joined,  the  quit-claim  deed  was  given.     Plain- 

Vogle  r.  Brown,  120  III.  344.  tiff  proceeded  to  foreclose  the  mortgage 

1.  Ridenour  v,  Shideler,  5  III.  by  advertisement  and  sale  under  the 
App.  180.  power,  and  bought  in  the  land  at  the 

2.  Tucker    v.   Silver,  9  Iowa   361 ;  sale.     No  redemption  was  ever  made 
Walsh  V.  Truesdell,  i   111.  App.  126;  from  this  sale.  In  an  action  brought  by 
Harlow  v.  Mister,  64  Miss.  25.  plaintiff  to  have  the  effect  of  the  quit- 
Parties  Plaintiff. — The  purchaser  at  claim  deed  limited  so  as  not  to  release 

an  invalid  sale  under  a  trust  deed,  who  the  mortgage,  and  for  other  relief,  the 
has  expended  money  for  repairs  and  trial  court  held  that  the  legal  effect  of 
taxes,  and  given  a  new  trust  deed  on  the  quit-claim  was  to  discharge  the 
the  property ,  together  with  the  creditor  mortgage;  that,  therefore,  the  foreclo- 
in  such  new  deed  and  the  trustees  in  sure  under  the  power  was  null  and 
both  trust  deeds,  are  proper  parties  void ;  but  that,  inasmuch  as  the  quit- 
plaintiff  in  a  bill  to  foreclose  the  origi-  claim  was  not  intended  by  the  parties 
nal  deed.     Wolff  x'.  Ward,  104  Mo.  127.  to  have  that  effect,  plaintiff  was  enti- 

8.  Hambrick  v.  Russell,  86  Ala.  199 ;  tied  to  a  decree  limiting  its  effect  as  to 

Comer  %k  Bray,  83  Ala.  217 ;  Lawson  v,  the  mortgaged  property,  and  reinstat- 

Alabama  Warehouse  Co.,  73  Ala.  290 ;  ing   the  mortgage,  and   directing  ju- 

Prout  V,  Hoge,  57  Ala.  28.  dicial   foreclosure.     From  so  much  of 

4.  Robinson  v,  Alabama,  etc.,  Mfg.  the  decree  as  held  the  foreclosure  br 

Co.,  48  Fed.  Rep.  12.  advertisement  void,  plaintiff  appealed. 

6.  Holden  v.  Stickney,  2  McArthur  The  decree  was  affirmed,  the  court  say- 
CD.  C.)  141;  Clark  v,  Wilson,  53  Miss,  ing:  "To  entitle  one  to  foreclose  a 
119.  mortgage   by  advertisement,  he  must 

6.  Christian   v,  Newberry,  61    Mo.  have  a  legal  mortgage  in  which  is  a 

446 ;  Bank  of  Metropolis  v,  Guttschlick,  power  of  sale.     It  must  have  been  duly 

14  Pet.  (U.  S.)  19.  recorded,  Gen.  St.   1878,  ch.  81,  §  2. 

ForeclosiiTe  After  Release  by  Mistake.  The  statute  authorizing  this  method  of 
— Defendant's  grantor  purchased  land  foreclosure,  evidently  designs  that 
from  plaintiff  by  a  warranty  deed,  and  there  shall  be  of  record  a  legal  mort- 
gave  plaintiff  a  purchase-money  mort-  gage,  and  that  the  record  shall  be  so 
gage,  with  power  of  sale.  These  were  complete  as  to  satisfactorily  show  the 
duly  recorded.  Subsequently,  to  cor-  right  of  the  mortgagee  or  his  assigns  to 
rect  an  alleged  defective  description,  invoke  its  aid.  There  can  be  no  fort- 
plaintiff  gave  defendant's  grantor  a  quit-  closure  under  this  statute,  of  an  equi- 
claim  deed  of  the  land,  which  was  not  table  mortgage,  and  that  was  all  plain- 
intended  by  the  parties  as  a  release  of  tiff  had  after  the  record  of  the  deed, 
the  mortgage.    This  was  also  recorded,  which  operated  to  release  and  discharge 
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gage  debt  to  judgment,  so  long  as  the  judgment  remains  unsatis- 
fied, does  not  suspend  or  extinguish  the  power  of  sale.*  On  the 
other  hand,  payment  of  the  debt  before  sale,  absolutely  extin- 
g^uishes  the  power.*  Such,  also,  is  the  effect  of  a  valid  tender  of 
the  amount  due.^  Any  sale  under  the  power  after  its  extinguish- 
ment by  payment  in  full,  is  a  nullity,*  but  as  to  bona  fide  pur- 

the  previously  existing  incumbrance,  heirs.  It  was  held  that  as  against  the 
At  least,  not  until  the  entry  of  the  judg-  heirs,  he  had  not  lost  his  superior  title 
ment  appealed  from.*'  Benson  v.  under  the  trust  deed.  McKinney  v, 
Markoe,  41  Minn.  112.  It  may  be  seri-  Matthews  (Tex.  1888), 6  S.  W,  Rep.  793. 
ously  questioned  whether  this  decision  Bights  of  Other  Grediton. — A  con- 
does  not  proceed  upon  erroneous  views,  veyed  land  to  a  trustee  to  secure  a  debt 
The  statute  cited  merely  required  the  to  B,  with  power  to  sell  on  default, 
mortgage  to  be  recorded,  and  this  had  After  default,  A  conveyed  absolutely  to 
been  done.  If  the  quit-claim  deed  was  B,  who  indorsed  on  the  trust  deed  that 
not  intended  by  the  parties  to  operate  it  was  satisfied  by  the  purchase  of  the 
as  a  discharge  of  the  mortgage,  it  is  dif-  land.  After  such  indorsement,  but 
ficult  to  see  how  the  court  could  hold  before  recording  A's  deed  to  B,  a  cred- 
that  that  was  its  legal  effect,  but  even  itor  of  A  levied  on  the  land  and  it  was 
if  it  were  technically  discharged,  the  sold  by  the  sheriff.  B  then  procured 
mortgage  was  still  of  record,  had  not  and  recorded  a  deed  from  the  trustee, 
in  equity  or  in  fact  been  satisfied,  and  It  was  held  that  his  title  was  superior  to 
the  defendant  had  purchased  with  full  that  of  the  purchaser  at  the  sheriff's 
knowledge  of  the  intention  of  the  par-  sale.  Scruggs  v.  Williams,  5  Lea 
ties.     It  would  seem  that  the  power  of  (Tenn.)  478. 

sale  given  by  the  mortgage  was   thus  1.  Hewitt  v.  Templeton,  48  111.  357; 

left  in  full   force   and  operation,   as  Ross  v,  Worthington,   11   Minn.  438; 

against  all  parties  interested,  and  hav-  Bank  of  Metropolis  v.  Guttschlick,  14 

ing  been  exercised  by   the  mortgagee  Pet.  (U.  S.)  19;  2  Jones  Mortg.  (4th 

upon  default,  and  the  statutory  formal-  ed.),  ^  924. 

ities  complied  ^ith,  the  sale  under  it  was  Power  Not  Affecta^l  I17  Judgment. — 

entirely  valid  as  against  the  defendant  The  rule  is  well  established  in  Virginia 

who  had  notice  of  the  facts.    Yet  here  '  that  the  power  of  sale  in  a  mortgage  or 

the  court,  sitting  in  equity,   declares  a  trust  deed  is  not  in  any  way  affected  by 

power  of  sale  wholly  extinguished  by  obtainingjudgmentfor  the  debt  secured, 

reason  of  a  mere  technicality,  contrary  Hanna  v.  Wilson,  3  Gratt.  ( Va.)  232 ; 

to  the  intention  of  any  of  the  parties  Coles  v.  Withers,  33  Gratt.  (Va.)  106; 

interested,  and  in  the  absence  of  any  Bowie  f.  Poor  School  Society,  75  Va. 

statute  forbidding  the  exercise  of  the  300;  Stimpson  v.  Bishop,  82  Va.  190; 

power  so  long  as  it  actually  existed.  Paxton  v.  Rich,  85  Va.  378 ;  Gibson  v. 

As  said  in  Fergusond  v.  Gla8sford,68  Green,  89  Va.  524. 

Mich.  36,  "  It  is  an  elementary  rule  that  2.  Lycoming  Ins.  Co.  v.  Jackson,  83 

equity  will  consider  an  incumbrance  in  111.  302  ;  Redmond  v.  Packenham,  60 

force  if  the  ends  of  justice  can  thereby  111.  434. 

be  obtained.''  Under  the   Missouri  statutes,   pay- 

A  deed  of  trust  was  given  to  a  bus-  ment  of  the  debt  to  the  trustee  in  a 

band   and  wife  on   lands  of  the  wife,  deed  of  trust  is  valid  and  operates  to 

She  having  died,  the  husband  and  her  discharge  the  deed.     Whelan  t;.  Reilley, 

heirs  conveyed  the  land  to  a  third  per-  61  Mo.  565. 

son  and  took  the  purchase-money  notes,  Conveyftnce  by  Debtor  to  Gredltor.— 

secured   by  vendor's    lien,  payable  to  A  quit-claim  deed  from  the  grantor  in 

the  trustee,  one  of  them  being  given  to  a  trust  deed  to  the  beneficiary,  will  not 

the  cestui  que  trust  in  payment  of  the  be  treated  as  a  satisfaction  of  the  debt, 

trust  debt.     Subsequently,  the  vendee,  in  the  absence  of  evidence   that  such 

without  the  knowledge  of  the  cestui  que  was  the  intention  of  the  parties.    Col- 

trust,  reconveyed  to  the  husband,  who,  lins  v.  Stocking,  98  Mo.  290. 

in  consideration  of  the  surrender  of  the  8.  Thornton  v.  National  Exch.  Bank, 

note  held  by  the  cestui  que  trusty  deeded  71  Mo.  22 1. 

him  a  part  of  the  land,  from  which  he  4.  Misener  v.  Gould,  it  Minn.  166; 

was  afterwards  ejected    by  the  wife's  Warner  v,  Blakeman,  43  N.  Y.  487, 
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chasers,  a  mortgagor  who  stands  by  and  allows  the  sale  to  be  made 
without  giving  notice  of  the  extinguishment  of  the  debt,  will  be 
estopped  from  questioning  the  validity  of  the  sale.^ 

The  party  aggrieved  by  the  refusal  of  a  trustee  or  mortgagee 
to  discharge  the  incumbrance  of  record  upon  payment  in  full  of 
the  debt,  has  his  remedy  either  by  an  action  for  damages,  or  by 
suit  in  equity  to  remove  the  cloud  upon  his  title.* 

Trust  deeds  are  so  essentially  mortgages,  that  they  may  be  dis- 
charged  by  an  entry  of  satisfaction  upon  the  margin  of  the  record, 
where  the  statute  provides  for  such  method  of  satisfying  mort- 
gages.    A  reconveyance  by  the  trustee  is  not  necessary.' 

A  release  of  a  trust  deed,  duly  executed  and  acknowledged,  is 
prima  facie  valid,  and  the  mere  fact  that  the  debt  remained  un- 
paid when  the  release  was  given  is  not  sufficient  to  raise  a  pre- 
sumption of  fraud,  accident,  or  mistake.* 

One  who  purchases  property  from  the  original  owner,  after  the 
trustee  has  executed  and  recorded  a  release  of  the  trust  deed, 
is  not  bound  to  search  the  records  to  see  if  any  conveyance  has 
been  made  under  the  power  after  its  release.^ 

A  release,  or  conveyance,  by  the  mortgagee,  of  a  portion  of  the 
mortgaged  premises,  does  not  impair  his  right  to  sell  the  re- 
mainder under  the  power.® 

Whenever  all  the  parties  in  interest  so  request,  the  trustee  is 
bound  to  discharge  the  trust  deed,  even  though  the  evidences  of 
debt  are  not  actually  canceled.^  A  discharge,  to  be  valid,  must 
be  with  the  consent  of  all  the  secured  creditors ;  and  the  rights  of 
one  who  does  not  authorize  it,  and  whose  claim  has  not  been  paid, 
are  in  no  wise  affected  by  putting  it  on  record.® 

1.  Warner  v,    Blakeman,   36  Barb,  he  permits  it  to  appear  bjr  the  record 

(N.  Y.)  501;   Swan  v.  North  British,  to  be  in  full  force.    As  between  him 

etc.,  Co.,  2  H.  &  C.  181 ;  McArthur  v.  and    innocent    purchasers    for  '  value 

Eagleson,  43  U.  C.  Q^  B.  416;  Mason  under  the  power,  he  will  be  bound  br 

V.  Bickle,  2  Ont.  App.  Rep.  291.  the  record."     Gilfillan,  C.  }.,  in  Baus- 

In  Minnesota^  the  court  holds,  "  that  man  v,  Eads,  46  Minn.  148,  foUouoiug 

when  a  mortgage  containing  a  power  Merchant  v.  Woods,  27  Minn.  396.  And 

of  sale  has  been  in  fact  discharged,  it  see  Bausman  v,  Faue,  45  Minn.  412. 

is  the  duty  of  the  mortgagor  or  owner  2.  Verges  v.  Giboney,  47  Mo.  171 ; 

of  the  equity  of  redemption,  as  be-  Sherwood  v,  Wilson,  a  Sweeney  (N. 

tween  him  and  third   parties  having  Y.)  684. 

no  notice  thereof,  to  procure  the  evi-  8.  Ingle  v.  Culbertson,  43  Iowa  265 ; 

dence  of  the  discharge  to  be  properly  Smith  v.  Doe,  26  Miss.  291 ;  McGregor 

put  upon  record ;  that  a  failure  so  to  v.   Hall,  3   Stew.  &  F.  (Ala.)  397; 

do  leaves  the  mortgagee  apparently  Woodruff  v,   Robb,    19  Ohio    212; 

still  clothed  with  power  to  foreclose;  Crosby  v,  Huston,  i  Tex.  239. 

and  that,  upon  a  foreclosure  under  such  4.  Battenhausen  v.  B  u  1 1  o  c  k,  8  111. 

apparent  authority,  an  innocent  pur-  App.  312. 

chaser,  if  his  evidence  of  title  be  first  5.  Porter  v.  McNabney,  77  III.  235. 

recorded,    will    be    protected.     The  6.  Durm  v.  Fish,  46  Mich.  312;  Wil- 

mortgagor  or  owner  of  the  equity  of  son  v.  Troup,  2  Cow.  (N.  Y.)  195. 

redemption  cannot  rest  on  the  fact  7.  Pearce  v.  Bryant  Coal 'Co.,  25  HI. 

that  the  mortgage  has  been  paid  and  App.  51. 

the  power  to  foreclose  extinguished,  8.  Gottschalk  v.  Neal,  6  Mo.  App.  596. 

and  cannot  assume   that  no  attempt  Where  certain*  of  the  beneficiaries 

will  be  made  to  exercise  the  power,  if  under  a  trust  deed  released  the  grantor 
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The  trustee,  though  nominally  possessed  of  the  legal  title,  has 
no  right  to  release  the  trust  deed  without  paym.ent  of  the  debt,  or 
authority  from  the  beneficiary ;  and  if  he  wrongfully  executes  a 
release  without  such  payment  or  authority,  it  is  void  in  equity^ 
and  the  deed  remains  in  full  force.*  A  purchaser  of  the  property, 
with  notice  of  the  trustee's  want  of  authority  to  release,  takes 
subject  to  all  the  rights  of  the  beneficiaries.* 

A  personal  action  by  the  beneficiaries  against  the  trustee,  for 
damages  caused  by  his  wrongful  release  of  the  deed,  will  not  bar 
an  action  to  set  aside  the  release.'  If  the  discharge  was  wholly 
unauthorized  and  void,  an  action  to  set  it  aside  is  not  necessary 
before  proceeding  to  foreclose.*  But  it  is  the  duty  of  a  creditor, 
upon  learning  of  an  unauthorized  release  by  the  trustee,  to 
promptly  repudiate  it ;  if  he  does  not,  and  permits  others  to  deal 
with  the  property  upon  the  faith  of  the  release,  he  becomes  es- 
topped to  deny  the  trustee's  authority.*  It  is  not  necessary  that 
the  beneficiary's  consent  to  the  trustee's  reconveying  the  property 
to  the  grantor  should  be  in  writing.  A  release  of  the  trust  by 
such  conveyance  is  effectual  if  the  beneficiary  consent  to  it  by 
parol.® 

XZVm.  Beoobbdtg  Acts. — Statutes  regulating  the  recording  of 
mortgages  are  generally  held  to  apply  to  trust  deeds  without 
special  mention.^ 

In  LouisianUy  a  trust  deed  becomes  extinguished  as  to  third 
persons,  if  not  reinscribed  within  ten  years  from  the  date  of  its 

in   consideration  of  his   conveying  to  6.  First  Nat.  6ank>  v.  Kreig,  21  Nev. 

them  a  portion  of  the  property  covered  404 ;  Ackla   v.  Ackia,  6   Pa.   St.   228 ; 

by  the  trust,  it  was  held  that  the  bene-  Howard  v,  Gresham,  27  Ga.  347 ;  Gris- 

ficiaries  not  parties  to  the  arrangement  wold  v,  Griswold,  7  Lans.  (N.  Y.)  72 ; 

were  not  bound  by  it,  and  did  not  lose  Southerin  v,  Mendum,  5  N.  H.  420; 

their   right  to  enforce   the  trust  deed.  Leavitt  v.  Pratt,  53  Me.  147;  Wallisv. 

Barcroft  v,  Lessieur,  48  Mo.  418.  Long,  16  Ala.  730;  3  Pom.  Eq.,  §  1183; 

1.  Lakenan  v.  Robards,  9  Mo.  A  pp.  2  Reed  St.  of  Frauds  453. 

179;    Armstrong  v.   Robards,   81  Mo.  7.  Sheffey  v.  Bank  of  Lewisburg,  33 

445;  DeLaureal  v,  Kemper,  9  Mo.  App.  Fed.  Rep.  315;   Wilkins  v.  Wright,  6 

77;  Carpenter  v,  Bowen,  42  Miss.  28.  McLean  (U.  S.)  340;  Fogarty  v.  Saw- 

2.  Connecticut  Gen.  L.  Ins.  Co.  v.  yer,  23  Cal.  570;  Magee  v.  Carpenter,  4 
Eldredge,  102  U.  S.  545;  Stiger  t'.  Bent,  Ala.  469;  Bank  of  Commerce  v,  Lana- 

111  111.  328;  Browne  v,  Davis,  109  N.    han,  45  Md.  396;  Woodruffs.  Robb,  19 
Car. 23;  Carpenter  T/.  Bowen, 42  Miss.  28.    Ohio  212;  Thibodaux  v,  Anderson,  34 

PnrohaBe  by  Trustee. — A  trustee  can-  La.  Ann.  797.    See  also  Recording 

not,  by  obtaining  title  to  the  property  Acts,  vol.  20,  p.  534. 

in  his  own  name  and  then  executing  a  Priority ;   Recitals. — A    recital  in  a 

release  of  the  trust  deed  and  giving  an-  trust  deed  that  certain  land  covered  by 

other  to  secure  his  own  debts,  cut  off  it  had  been  previously  "  conveyed  by 

the  rights  of  the  beneficiary  in  the  first  deed  in  trust  to  secure  payment  of  a 

trust  deed  which  was  duly   recorded,  debt  to "  plaintiff,  gives  plaintiff's  trust 

Swift  V.  Smith,  102  U.  S.  442.  deed   priority   over  the  other,  though 

8.  Chicago,  etc.,  Land  Co.  v.  Peck,  otherwise,  owing  to  a  failure  to  record 

112  111.433.  it,   it   would   have  been  a  subordinate 
4.  Stiger  v.  Bent,  in  111.  328;  Browne  lien.     Hinton  v.  Leigh,  102  N.  Car.  28. 

V.  Davis,  109  N.  Car.  23.  See  also,  as  to  the  effect  of  recitals, 

0.  Barbour  v.  Scottish- American  United  States  Mortg.  Co.  v.  Gross,  93 
Mortg.  Co.,  102  111.  121.  111.  483. 
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original  registry,*  but  neither  the  mortgagor  nor  his  heirs  can 
take  advantage  of.  the  failure  to  reinscribe.* 

In  some  states,  a  failure  to  record  the  power,  when  required  by 
statute,  prevents  its  being  executed,  and  limits  foreclosure  to  a 
suit  in  equity.* 

TETTSTEE  PB0CE8S. — (See  FOREIGN  Attachment,  vol.  8,  p. 
288 ;  Garnishment,  vol.  8,  p.  1097.) 

1.  Z,<7«/52a»a  Rev.  Code,  $3363;  Pick-  upon  the  back  of  the  mortgage  that  it 
ett  V.  Foster,  36  Fed.  Rep.  514;  Sue-  had  been  "  duly  recorded "  in  a  certain 
cession  of  Gagneux,  40  La.  Ann.  701 ;  book,  was  not  conclusive  on  the  point 
Marks   v.   Martin,  27   La.  Ann.   527;  Material  Altcratlon  Most  be  Baooordtd. 
Leonard  v.  Smith,  28  La.  Ann.  811.  — An  agreement  signed  by  sureties  and 

2.  Shields  v.  Shiff,  124  U.  S.  351.  secured  by  trust  deed,  to  the  effect  that 
8.  Fry  v.  Martin,  33  Ark.  203 ;  Thorp  they  will  not  foreclose  except  in  case  of 

V,  Merrill,  21  Minn.  336.  In  the  case  last  actual  loss  on  account  of  their  surety- 
cited,  the  mortgage  was  duly  delivered  ship,  materially  alters  the  conditions  of 
to  the  register  of  deeds  for  record,  but  by  the  trust  deed,  and  must  be  recorded, 
his  mistake  in  copying  the  description  Munson  v,  Ensor,  94  Mo.  504. 
into  the  record,  it  was  made  to  read  the  AsBignmeiit  Need  Not  be  Recorded.— 
^  N.  E.  quarter"  instead  of  the  south-  '*The  law  in  this  state  is  well  settled 
east.  The  court  held  that  a  sale  under  that  an  assig^iment  of  a  debt  secured 
the  power  was  invalid.  The  court  said  :  by  mortgage  operates  as  an  assignment 
**  The  effect  of  the  error  in  the  record  of  the  mortgage.  It  is  not  necessary 
is  that  the  mortgage  is  not  recorded ;  in  such  cases  that  there  should  be  an 
and  as  to  entitle  any  party  to  foreclose  assignment  of  the  mortgage  to  entitle 
a  mortgage  by  advertisement,  it  is  *  req-  the  assignee  to  the  benent  of  the  saooe, 
uisite  *  that  the  same  should  have  been  and  where  an  assignment  is  made  there 
*duly  recorded'  (Gen.  Stat.,  ch.  81,  ^^  is  no  reason  why  it  should  be  recorded. 
I,  2),  it  follows  that  the  attempted  fore-  In  equity,  the  mortgage  is  but  a  secu- 
closure  under  which  the  plaintiff  claims  rity  of  the  debt,  and  the  assignment  of 
title,  is  invalid  and  wholly  ineffectual,  the  latter  necessarily  carries  with  it 
the  mortgage  sought  to  be  foreclosed  the  former,  unless  there  is  some  stata- 
not  having  been  so  recorded.  .  .  .  tory  provision  in  this  state  contraven- 
We  do  not  at  all  assent  to  the  doctrine  ing  this  well-established  rule  in  equity, 
of  the  authorities  cited  by  counsel  for  The  appellant,  however,  contends  that, 
plaintiff,  to  the  effect  that  the  statute,  under  the  act  of  1868  (chapter  373),  it 
in  requiring  a  mortgage  to  be  recorded  was  necessary  that  the  assignment 
before  foreclosure  by  advertisement,  should  have  been  recorded,  in  order  to 
has  in  mind  the  protection  and  benefit  perfect  his  title  to  the  mortgage  lien 
of  the  purchaser  at  the  foreclosure  sale  as  against  a  subsequent  assignee,  claim- 
only.  The  requirement  is  for  the  bene-  ing  under  an  assignment  executed  and 
fit  of  all  parties  interested,  and,  among  recorded.  Such  is  not  our  opinion  of 
others,  of  the  mortgagor  and  those  who  the  proper  construction  to  be  placed 
claim  under  him.  That  the  record  upon  the  act  in  question.  It  was  not 
should  correctly  show  the  authority  of  the  purpose  of  the  act  in  question  to 
the  mortgagee  or  his  assigns  to  sell,  is  affect  in  any  manner  the  equitable 
important  to  the  mortgagor,  because  it  assignment  of  mortgages  by  the  mere 
is  for  his  interest  that  the  title  should  assignment  of  the  mortgage  debt,  nor 
be  as  marketable  as  it  may  be,  since  he  to  impair  the  rights  of  assignees  there- 
may  be  liable  for  a  deficiency ;  and  it  under/*  Robert,  J.,  in  Western  Mary- 
is  important  to  the  mortgagor,  or  those  land  R.,etc.,Co.  v.  Goodwin  (Md.  1893)1 
claiming  under  him,  because  they  may  26  Atl.  Rep.  319,  citing  Byles  r.  Tome, 
be  entitled  to  a  surplus."  The  court  jQMd.  464;  HarnickeTl  f .  Omdorff,  35 
further  held  that  the  register's  certificate  Md.  343. 
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Tidal  rivers,  i 
Tide,  I 

Tide  lands,  i 
Till,  2 

Computation  of  time,  9 
Whether  inclusive  or  exclusive  of 
the  daj  to  which  it  refers,  9 
Tillage,  2 
Timber,  2 

Time,  Computation  of,  3 
Bills  and  notes,  13 
"Clear  day,*'  7 
Days  of  grace,  13 
Definition,  3 
Estoppel,  3 
Forfeiture,  3 

From  date  or  from  day  after  date,  7 
Exclusion  of  day  of  date,  8 
Intention  of  parties  govern,  7 
Service  of  notice  of  trial,  9 
From  time  of  act  done,  3 
"  Clear  days,"  7 
Excluding  first  day  and  including 

last  day,  4,  5 
Intention  of  parties  govern,  4 
List  of  jury,  7 
Promissory  notes,  7 
Redemption     of     land    sold     for 

taxes, 6 
Statute  of  limitations,  6 
Statutory    rule    in    JVew    Hamf' 

shire y  6 
Tendency  of  modern  decisions,  4,  5 
The  old  rule,  3 

Where  a  right  would  be  divested,  3 
Where  an  estoppel  would  be  cre- 
ated, 3 
Where    forfeiture    would    be    in- 
curred, 3 
Whether  day  upon  which  the  act 
was  done  is  included,  3 
General  rule,  3 
Insurance  policy,  13 
"On,"  10 

Promissory  notes,  7 
Protest  against  revenue  duties,  12 
Recordation  of  mortgage,  13 
Redemption  from  tax  sale,  6 
Redemption  of  land  sold  for  taxes,  12 
Solar  and  standard  time,  10 


Time,  Computation  of — Continued, 
Statute  of  limitations,  6 
Sunday,  10 
Act  to  be  done  by  or  within  a  cer- 
tain time,  14 
Compensation  by  the  day,  14 
Days  of  grace,  13 
English  rule,  11 
General  rule,  10 
Negotiable  instrument  falling  due 

on  Sunday,  13 
Policy  of  insurance  falling  due  on 

Sunday,  13 
Protests  against  United  States  du- 
ties, 12 
Recordation  of  mortgage,  13 
Redemption    of    land    sold    for 

taxes,  12 
Redemption  of    land  sold  under 

mortgage,  12 
Rule  one  of  expediency,  10, 11 
Tender,  13 
Term  of  court,  14 
When  excluded  generally,  10 
When  included  generally,  10 
When   performance  must    be  on 

Saturday, 14 
Where  contract  matures  on  Sun- 
day, 12 
Where  judicial  days  are  meant,  n 
Where  last  day  falls  on  Sunday,  12 
Where   number    of    days    exceed 

seven,  10 
Where    number  of    days   is    less 

than  seven,  10 
Where    working  days  alone    are 
meant,  11 
Tender,  13 
Term  of  court,  14 
''Till,"  2 

Exclusion  of  day  to  which  "  until " 
refers,  9 
Till  and  until,  9 

Inclusion  of  day  to  which  "till" 

refers,  9 
"Till  next  term  of  court,"  10 
Time  of  delivery  of  a  list  of  jury,  7 
To,  10 

Working  days,  11 
Time-piece,  14 
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Time-tables,  14 

Conditions,  17 

Containing  limitations  upon  liability 
of  carrier,  17 

Containing  notice  that  company 
does  not  warrant  the  arrival  and 
departure  of  trains,  18 

Contributory  negligence  of  em- 
ploy^, 16 

Definition,  14 

Duty  of  company,  15 

Failure  to  make  connections  as  ad- 
vertised, 15 

Failure  to  stop  at  station  as  adver- 
tised, 15 

Injury  to  employes,  16 

Issuing  for  the  use  of  employes,  18 

Liability  and  damages  for  failure  to 
conform  to,  15 

Obligation  of  carrier  to  conform 
to,  15 

Obligation  to  employes,  16 

Other  cause,  18 

Question  for  jury,  17 

Reasonable  notice  of  change,  17 

Right  to  change,  17 

Statement  by  company's  agent,  18 

Where  failure  to  comply  is  not  due 
to  company's  negligence,  15 

Whether  duty  to  comply  with  is  ab- 
solute, 15 

Willful    detention   by    the  conduc- 
tor, 15 
Tippling- house,  18 
Title,  30 

Actual  right  of  possession,  21 

Apparent  right  of  possession,  21 

Color  of  title,  26,  32 

Prior  possession  as  against,  32 
Special  statute  of  limitations,  37 

Constructive  possession,  30 

Definition,  20 

Ejectment,  27 

Elements  of  title,  21 

Forcible  entry  and  detainer,  27 

How  far  possession  gives  a  right,  27 
Forcible  entry  and  detainer,  27 
Replevin,  28 
Trover,  28 

When  it  supports  ejectment,  27 
When  it  supports  trespass,  27 

Limitation  of  actions,  26 

Mere  possession,  21 

Mere  right  of  property,  21,  24 

Possession  as  evidence  of  title,  29 
Acts  explanatory  of  possession,  23 
Application  for  policy  of  insur- 
ance, 23 
Declarations  of  mortgagee,  23 
Declarations  of  ownership,  23 
Squatter,  23 
As  ground   for  damages  for  dis- 
continuance of  highway,  37 
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Bare  possession,  29 

Color  of  title,  37 

Discussion  of  the  doctrine,  32, 35 

Doctrine    that    outstanding  title 

always  defeats  plaintiff,  32 
Generally,  29 

Necessity  of  strict  I^al  title,  36 
Origin  of  doctrine,  35 
Outstanding  title  in  ejectment,  33 
Outstanding  title  of  government, 

35 
Plaintiff  recovering  on  strength  of 

his  own  title,  32 

Plaintiff  showing  a  better  right,  32 

Possession  must  be  exclusive,  29 

Possession  per  se^  22 

Possession  uiider  statute  of  limita- 
tions, 37 

Prior  possession,  31 

Prior  possession   as  against  color 
of  title,  32 

Tenant  at  will,  30 

Tort-feasor,  30 

When  bare  possession  sufficient,  29 

When  defendant  may  invoke,  32 
Possession  distinguished  from  seisin^ 

25 
Right  of  possession,  21 

Seisin   distinguished    from   posses- 
sion, 25 
Squatter  claims,  29 
Stages  of  title,  21 
Constructive  possession,  24 
Importance  of,  22 
Mere  right  of  property,  24 
Three  stages,  21 
Trespass,  27 
Title  insurance,  19 

Definition  and  nature  of  business,  19 
False  answers,  19 
Liabilities,  19 
Record  of  company,  19 
To,  10,  49 
From  and  to,  50 

Whether  inclusive  of  its  object,  49 
Tobacco,  50 

Granulated,  50 
Token,  50 
Tolerate,  50 
Toll,  51 

Distinguished  from  freight,  51 
Ton,  51 
Tonnage,  52 
Tontine  insurance,  52 
Accounting,  65 
Conflict  of  opinion,  66 
In  Illinois^  67 
In  Massachusetts^  67 
Whether  insured  entitled  to,  65 
Analogy  to  other  branches  of  law,  56 
Analogy  to  other  societies,  ^8 
Analogy  to  survivorship,  50 
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Towage ;  Tugs  and  Towi. 


Tontine  insurance — Continued, 

At  common  law,  56 

Examplesi  57 
Application  to  life  insurance,  54 
Application  to  private  annuities,  54 
Assignment  of  policy,  68 

Policy  payable   to    insured's    es- 
tate, 68 

Right  of  beneficiary,  68 

Right  of  the  insured  generally,  68 

Whether    beneficiary    pays    pre- 
mium, 68 
Beneficiary's  interest  in  general 

fund,  62 
Characteristics  of  a  tontine  policy,  60 
Definition,  52 

Distribution  of  dividends,  62 
Estimates  of  tontinism,  58 
Examples  of  government  mea8ures,53 
Floating  public  loans  by,  53 
Forfeiture,  61 

Effect  of  non-forfeiture  statutes  on 
tontine  policies,  62 

Life  insurance  in  general,  61 

Tontine  exceptions,  62 
Gambling  contracts,  58 
History,  52 
Merits,  59 
Nature,  52 

Non-participation,  62 
Peculiarities  of  the  system,  60 
Policy,  60 

Limitation,  60 

Representations,  60 
Reformation  of  policy,  67 
Rights  of  insured,  65 
Survivorship,  53 
The  plan  of  operation,  54 

Apportionment  of   premium  to 
particular  fund,  54 

Bookkeeping,  55 


Tontine  insurance — Continued, 

Validity,  59 

Viewed  as  a  lottery,  58 

Whether  company  can  be  held  to  in- 
vest tontine  funds  separately,  26, 62 
Took,  69 
Tools,  69 

Complicated  machinery,  70 

Dentists'  tools,  71 

Examples,  71 

Exemption  laws,  69 

Gin  and  grist  mill,  70 

Hunter's  gun,  71 

In  a  policy  of  insurance,  69 

Instruments  used  in  husbandry,  70 

Lawyers,  71 

Musical  instruments,  70 

Patterns  used  in  manufacturing,  69 

Physicians'  instruments,  71 

Saw-mill,  70 

Suspension  of  operation,  71 

Threshing  machine,  70 

Tools  where    the    trade    has    been 
abandoned,  71 

Watches,  70 

Whether  confined  to  manual  imple- 
ments, 69 

Whether   tools  must  be  absolutely 
necessary,  69 

Working  tools,  70 
Tort-feasor,  79 
Torts,  72 

Definition,  72 

Distinguished  from  contracts,  72 

Distinguished  from  crime,  73 

Merger  of  tort  into  crime,  73 

Persons  liable  for  torts,  75 

Whether  criminal   action   must    be 
prosecuted  before  civil  action  will 

lie»  73 
Torture,  79 


Judicial  discussion  of  tontine  plan.    Touch  and  stay,  79 
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Necessity  that  funds  be  kept  dis- 
tinct, 54 

Provision  of  statute,  56 

Unauthorized  disposition   of    re 
serve  fund,  56 
The  status  of  policy  holders,  63 

In  Iliinois^  64 

In  Massachusetts  J  64 

Policy-holders  not  stockholders,  63 

Relationship  of  debtor  and  cred- 
itor, 65 

Relationship  of  trustee  and  ces- 
tuis  que  trustent,  63 

Whether  policy-holders  are  cred- 
itors, 65 

Whether  policy-holders  are  part- 
ners, 63 

Whether  policy-holders  are  sub- 
ject to  burdens  of  company,  63 
The  system  generally,  52 


Towage;  tugs  and  tows,  80 
Abandonment  of  tow,  86 
Actions,  93 
Jurisdiction,  93 
Contracts,  93 
Tort,  93 
Parties,  95 

Injury  to  tow  through  negligence 

of  another  vessel,  95 
Insurer,  95 

Mortgagee  in  possession,  95 
Owner  of  tug  95 
Burden  of  proof,  93 
To  show  agreement  for  remuner- 
ation, 93 
Upon  libellant,  94 
Contracts,  81 

Contracts  limiting  liability,  82 
Deviation,  81 

General  authority  of  master,  82 
In  general,  81 
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Towage;  tugs  and  tows — Continued. 
Maritimei  93 

Contracts  of  towage,  81 
Negligence  of  tug,  82 
Power  of  master  to  contract,  82 
Refusal  of  services,  81 
Stipulation    that  towage  shall  be 

at  risk  of  owners,  83 
Substitution  of  tugs,  81 
Termination  of  contract,  81 
Towage  in  salvage  service,  81 
Warranty  of  vessel's  fitness,  81 
What    agreements  of  master  are 

binding  upon  owners,  82 
What  contract  covers,  81 
Where  contract  is  a  warranty,  81 

Definition,  80 

Deviation,  81 

Division  of  damages,  96 
Weakness  of  tow,  97 
Where  both  parties   are  at  fault, 

Evidence,  95 
Ice,  88 
Lien,  93 

For  damages,  95 
How  lien  created,  93 
Whether  a  maritime,  93 
Measure  of  damages,  c/^ 
For  detention,  96 
For  injuries,  q/q 
For  violation  of  contract,  96 
Mutual    responsibility    of   tug 

tow,  92 
Obligation  imposed  by  law, 90 
Remuneration  for  towage,  92 
Burden  to  show  agreement  as   to 

remuneration,  93 
Exorbitant  agreement,  92 
Extra  compensation,  92 
Lien,  93 

Tow  carried  to  a  foreign  port,  93 
Tug   taking    advantage    of    tow's 

distress,  93 
Where  no  sum  has   been  agreed 

upon,  92 
Where    sum     has     been     agreed 

upon,  92 
Responsibility  of  tow,  90 
Contributor^'  negligence,  91 

Tow  known  to  be  unfit,  92 
In  general,  90 
Master's  duty   to  obey  master 

tug,  90 
Master's  duty  to  use  due  care,  91 
Tow's  duty  to  follow  directions  of 

tug,  86 
Tow's  duty   to  follow  in   wake  of 

tug,  91 
Tow's  duty  to   follow  tug  closely, 

86 
When  tow  guilty  of  contributory 

negligence,  91 
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When  tow  not  guilty  of  contrib* 


utory  negligence,  oi 
Responsibility  of  tug,  82 
Abandonment  of  tow,  86 
As  common  carrier,  88 
Bridges,  84 
Capacity  of  vessel,  83 
Choosing  time    to   make  voyage, 

83 
Condition  of  weather,  87 

Defective  appliances,  86 

Duty  to  consult  safety  of  tow,  86 

Duty  to  know  accustomed  water- 
ways, 84 

Ebb  and  flow  of  tide,  85 

For  navigation,  83 

For  negligence,  89,  95 
Abandonment  of  tow,  86 
Contracts  limiting  liability,  82 
In  making  up  tow,  83 
Presumption  of  negligence,  89 
When  liable,  89 

Whether  obligation  arises  from 
contract,  89,  90 

For   proper  management  of  ves- 
sel,  83 

Ice,  88 

In  general,  82 

In  making  up  tow,  83 

In  navigation,  84 

Leaving    helm     to     incompetent 
person,  85 

Leaving  tow  in  unsafe  place,  87 

Leaving  tow  unattended  in  harbor, 

87 

Loading  tug  too  heavily,  85 
Power  of  vessel,  82 
Responsibility  of   master  of   tug. 

Rock  previously  unknown,  85 
Running      barge     upon      sunken 

pier,  ^ 
Shifting  channel,  84 
To    see    that    t  u  g  is   properly 

manned,  82 
Wreck  of  tow,  87 
Subrogation,  95 
Tow  known  to  be  unfit,  92 
Warranty,  81 
Of  arrival  at  destination,  81 
Of  vessel's  fitness,  81 
of    Towards,  87 
To- wit,  97 
Towns  and  Townships,  98 

Apportionment  of  indebtedness  upon 
annexation,  114 
In  Alabama^  115 
In  Colorado^  115 
In  general,  114 
In  Illinois^  115 
In  Indiana^  115 
In  Kansas^  115 
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Towns  and  Townships — Continued, 
In  Kentucky^  115 
In  Louisiana^  115 
In  Maine^  115 
In  Massachusetts y  115 
In  Michigan^  116 
In  Minnesota^  1 16 
In  Mississippi^  116 
In  Missouri f  116 
In  Nebraska^  116 
In  ^ew  Jersey^  116 
In  A^ew  21t>r>,  116 
In  OA/<?,  114 
In  Pennsylvania^  116 
In  West  Virginia^  117 
In  Wisconsin y  117 
Presumption  as  to  benefits,  116 
Bonds,  173 

In  Alabama^  172 
In  Arkansas^  172 
In  Connecticut^  173 
In  Georgia^  173 
In  Illinois^  173 
In  Indiana^  173 
In  lotvay  174 
In  Kansas^  174, 175 
In  Kentucky^  175 
In  Louisiana^  175 
In  Maine^  176 
In  Massachusetts,  176 
In  Michigan,  177 
In  Minnesota,  177 
In  Missouri,  177 
In  Montana^  178 
In  Nebraska,  178 
In  JV<rw  Hampshire^  178 
In  JVew  yersey,  178 
In  JVifw  Tork,  179 
In  North  Carolina,  181 
In  OifV?,  181 
In  Oklahoma,  182 
In  Pennsylvania,  182 
In  South  Carolina,  183 
In  Tennessee,  182 
In  Texas,  182 
In  Vermont,  182 
In  Virginia,  183 
In  >K<?j/  Virginia,  183 
In  Wisconsin,  183 
In  Wyoming,  184 
Boundaries,  perambulations,  etc.,  106 
Alteration  In  Pennsylvania,  108 
In  Alabama,  106 
In  Connecticut,  106 
In  Illinois,  106 
In  Indiana,  106 
In  loiva,  106 
In  Kansas,  107 
In  Louisiana^  107 
In  Maine,  107 
In  Massachusetts,  107 
In  Michigan,  107 
In  Missouri,  107 


Towns  and  Townships — Continued, 

In  Montana,  107 

In  Nebrasha,  107 

In  JVew  Hampshire,  107 

In  JV^w  Torh,  107 

In  OAi0,  107 

In  Oklakoma,  108 

In  Pennsylvania,  108 

In  South  Carolina,  108 

In  ^/aA,  108 

In  Vermont,  108 

In  Virginia,  108 

In  Washington,  108 

In  >K«/  Virginia,  108 

In  Wisconsin,  108 
Bounties,  155,  156 
Change  of  name,  113 
Civil  town,  99 
Civil  townships,  loi 
Congressional  townships,  101 
Consolidation,  severance,  and  annex- 
ation, 108 

Generally,  108 

~[n  Alabama,  108 

[n  Arkansas,  108 

[n  California,  109 

[n  Colorado,  109 

In  Dakota,  109 

[n  Florida,  109 

[n  Idaho,  109 

In  Illinois,  109 

[n  Indiana,  no 

[n  Iowa,  no 

[n  Kansas,  no 

[n  Kentucky,  no 

[n  Louisiana,  no 

[n  Maine,  no 

[n  Maryland,  in 

[n  Massachusetts,  in 

[n  Michigan,  in 

[n  Minnesota,  iia 

[n  Mississippi,  112 

[n  Missouri,  112 

[n  Nebraska,  112 

[n  JVtk;  Hampshire,  113 

[n  JWa/  yersey,  112 

'n  JV>tt/  7*(^rifr,  113 

[n  North  Carolina,  113 

[n  O>&t0,  113 

[n  Oklahoma,  113 

[n  Oregon,  113 

[n  Pennsylvania,  113 

[n  Texas',  114 

[n  Vermont,  114 

[n  Washington,  114 

[n  JFtfj/  Virginia,  114 

[n  Wisconsin,  114 

Powers  obtained  by  old  town,  in 

Severance  of  business  portion  of 
town,  no 
Creation,  loi 

By  implication,  106 

In  Alabama,  102 


36  C.  of  L.^3 
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Towns  and  Townships — Continued, 
In  Arizona y  102 
In  Arkansas^  xo2 
In  California,  102 
In  Colorado,  102 
In  Connecticut,  102 
In  Dakota,  102 
In  Florida,  102 
In  Georgia,  102 
In  Idaho,  103 
In  Illinois,  103 
In  Indiana,  103 
In  Iowa,  103 
In  Kansas,  103 
In  Kentucky,  103 
In  Louisiana,  103 
In  Maine,  X03 
In  Maryland,  104 
In  Massachusetts,  104 
In  Michigan,  104 
In  Minnesota,  104 
In  Mississippi,  104 
In  Missouri,  104 
In  Montana,  104 
In  Nebraska,  104 
In  Nevada,  104 
In  JV>w  Hampshire^  X04 
In  JVtfw  yersey,  104 
In  JVi^w  Mexico,  104 
In  JV>w  /7?r>t,  104 
In  North  Carolina,  X04 
In  OAf0,  105 
In  Oklahoma,  105 
In  Pennsylvania,  105 
In  Rhode  Island,  105 
In  South  Carolina,  105 
In  Tennessee,  105 
In  Texas,  105 
In  C//ai(,  105 
In  Vermont,  105 
In  Virginia,  105 
In  Washington,  105 
In  H^tfj/  Virginia,  105 
In  Wisconsin,  105 
In  Wyoming,  105 
Necessity  of  statute,  loi 
Definition,  98 
"  Town  "  in  England,  98 

Ancient  meaning,  ^  [98 

In  modern  English  legislation, 

Synonymous  with  villa,  98 

"  Tun,*^  98 
••  Town  "  in  the  United  States,  99 

Generic  use  of  term,  99 

In  Alabama,  99 

In  Arkansas,  99 

In  California,  99 

In  Colorado,  99,  loi 

In  Connecticut,  99 

In  Illinois,  99 

In  Indiana,  99 

In  /^tt^a,  99 

In  Maine,  99 


Towns  and  Townships — Continued, 
In  Massachusetts,  99 
In  Minnesota,  99 
In  Mississippi,  100 
In  Missouri,  100 
In  JVrn;  England,  99 
In  JView  Hampshire,  100 
In  JVinv  yersey,  100,  xoi 
In  JViffTv  Mexico,  100 
In  JWb/  Tork,  100 
In  North  Carolina^  100 
In  OidV,  100 
In  Oregon,  100 
In  Rhode  Island,  100 
In  Texas^  100 
In  Vermont,  100 
In  Virginia,  100 
In  Wisconsin,  100 
Inclusive  of  borough,  99 
Inclusive  of  city,  99 
Inclusive  of  village,  99      [xoo 
Necessity  of  incorporation,  99, 

** Township "  in  England,^ 
General  meaning,  98 
Synonymous  with  parish,  99 

"Township"  in  the  United  States^ 

In  Colorado,  xoi 
•     In  Illinois,  loi 
In  Iowa,  loi 
In  Michigan,  loi 
In  Nebraska,  loi 
In  JV^ra/  England,  99 
In  JVew  yersey,  loi 
In  OAi<7,  1 01 
In  Pennsylvania,  loi 
Discontinuance  and  dissolution,  223, 

Generally,  223 

In  Alabama,  224 

In  Arizona,  224 

In  Arkansas,  224 

In  California,  224 

In  Colorado,  224 

In  Idaho,  224 

In  Illinois,  224 

In  Indiana^  224 

In  Mississippi,  225 

In  Nevada,  225 

In  ^tfw  Mexico,  225 

In  North  Carolina,  225 

In  Oregon,  225 

In  Tennessee,  225 

In  Texas,  225 

In  £//<7A,  225 

In  FFirj/  Virginia^  225 

In  Wisconsin,  225 
Election  districts,  124 

In  Michigan^  124 

In  Minnesota,  124 

In  JVtfw  ^or*,  124 

In  Oiitf,  124 

In  TVxaj,  124 

In  6^toA,  124 
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Towns  and  Townships — Continued, 

In  Wisconsin^  124 

In  Wyoming^  124 
Equality  as  to  rights,  157 
Estoppel,  107 
Fire  limits,  124 

In  Alabama^  125 

In  Arkansas^  125 

In  California^  125 

In  Colorado^  125 
'  In  Connecticut^  125 

In  Dakota,  125 

In  England,  129 

In  general,  124 

In  Georgia,  125 

In  Illinois,  125 

In  Indiana,  125 

In  Iowa,  125 

In  Kansas,  126 

In  Kentucky,  126 

In  Louisiana,  126 

In  Maine,  126 

In  Massackusetts,  126 

In  Mickigan,  126 

In  Minnesota,  126 

In  Mississippi,  126 

In  Missouri,  126 

In  Montana,  126 

In  Nebraska,  127 

In  Nevada,  127 

In  ATffw  Hampshire,  137 

In  JV(ew  Jersey,  127 

In  A^^w  Mexico,  127 

In  T^ffw  2^orit,  127 

In  Nortk  Carolina,  127 

In  OAftf,  127 

In  Oklahoma,  127 

In  Ontario,  128 

In  Oregon,  127 

In  Pennsylvania,  127 

In  Rhode  Island,  128 

In  5<>«/ii  Carolina,  128 

In  Tennessee,  128 

In  Texas,  128 

In  6//fl>l,  128 

In  Vermont,  128 

In  Virginia,   128 

In  Washington,  128 

In  W^cj/  Virginia,  128 

In  Wisconsin,  128 

In  Wyoming,  128 
Fractional  townships,  loi 
Frightening  horses,  200 

Examples  of  liability,  200,  205 
Governing  bodies,  132 

In  Alabama,  134 

In  Arizona,  134 

In  Arkansas,  134 

In  California,  135 

In  Colorado,  135 

In  Connecticut,  136. 

In  Delaware,  134,  137 

In  England,  132 


Towns  and  Townships — Continued* 

In  Florida,  137 

In  Georgia,  137 

In  Idaho,  137 

In  Illinois,  138 

In  Indiana,  138 

In  Iowa,  139 

In  Kansas,  140 

In  Kentucky,  140 

In  Louisiana,  140 

In  Maine,  141 

In  Maryland,  133, 141 

In  Massachusetts,  141 

In  Michigan,  143 

In  Minnesota,  143 

In  Mississippi,  143 

In  Missouri,  144 

In  Nebraska,  133,  145 

In  Nevada,  145 

In  JV^tfw  England,  133 

In  JVtfw  Hampskire,  145 

In  JWw  Jersey,  146 

In  A^rw  Mexico,  147 

In  JV^tfw  /"orifr,  147 

In  Nortk  Carolina,  147 

In  OA/0,  148 

In  Oklak'oma,  148 

In  Pennsylvania,  148 

In  Rkode  Island,  134,  149 

In  Soutk  Carolina,  150 

In  Tennessee,  150 

In  7Vxa5,  150 

In  the  United  States  generally,  135 

In  i7/tf>l,  150 

In  Vermont,  150 

In  Virginia,  151 

In  Waskington,  151 

In  W^«/  Virginia,  151 

In  Wisconsin,  151 

In  Wyoming,  152 
Government,  132 
Judicial  notice,  98,  loi 

As  to  whether  township  has  been 
organized,  loi 

Name  of  township,  10 1 
Liability  as  to  streets  and  highways. 

In  Arkansas,  184  » 

In  Colorado,  184 

In  Connecticut,  184 

In  Georgia,  185,  203 

In  Illinois,  185,  203 

In  Indiana,  185,  203 

In  /i0xc;a,  x86,  203 

In  Kansas,  186 

In  Kentucky,  187 

In  Maine,  187,  202 

In  Massackusetts,  188,  202 

In  Mickigan,  191,  203 

In  Minnesota,  192 

In  Mississippi,  203 

In  Missouri,  202 

In  A^tfw  HampskirOy  X92,  ^02 
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Towns  and  Townships — Ceniinued, 

In  New  yersey^  X93 

In  New  Torkf  194,  204 

In  Okio^  196 

In  Pennsylvania,  196,  204 

In  Rhode  Island^  197,  202 

In  Vermont^  198,  201 

In  Wisconsiny  199,  203 

"  Safe  and  convenient/'   188,   190, 
201,  202 
Liability  for  torts  in  general,  184 
Liability  of  town   or  township  for 

acts  of  its  officers,  166 

In  Connecticut,  166,  173 

In  Georgia^  166,  173 

In  IlltnotSy  166,  173 

In  Indiana y  167,  173 

In  Iowa,  167,  174 

In  Kansas,  167,  174 

In  Maine,  167 

In  Massachusetts,  168 

In  Michigan,  169 

In  Minnesota,  169 

In  Mississippi,  169 

In  Missouri,  170 

In  New  Hampshire,  170 

In  New  Jersey,  170 

In  New  Tork,  170 

In  North  Carolina,  170 

In  Ohio,  171 

In  Pennsylvania,  171 

In  Tennessee,  171 

fn  Vermont,  171 

In  Washington,  172 

In  Wisconsin,  172 
Liability  upon  contracts,  172 

In  Alabama,  172 

In  Arkansas,  172 

In  Kansas,  175 

In  Kentucky,  175 

In  Louisiana,  175 

In  Maine,  176 

In  Massachusetts,  176 

In  Michigan,  177 

In  Minnesota,  177 

In  Missouri,  177 

In  Montana,  178 

In  Nebraska,  178 

In  ^<?w  Hampshire,  178 

In  JV^w  Jersey,  178 

In  ^^w  Tork,  179 

In  North  Carolina,  181 

In  6>Ar<>,  181 

In  Oklahoma,  182 

In  Pennsylvania,  182 

In  South  Carolina,  182 

In  Tennessee,  182 

In  Texas,  182 

In  Vermont,  182 

In   Virginia,  183 

In  FTw/  Virginia,  183 

In  Wisconsin,  183 

In  Wyoming,  184 


Towns  and  Townships — Continued. 
Mandamus,  116 

To  compel  election,  103 
Meetings,  152 
Election  districts,  124 
In  Dakota,  158 
In  Illinois,  158 
In  Iowa,  159 
In  Kansas,  159 
In  Maine,  154 
In  Massachusetts,  152 
In  Minnesota,  157 
In  Nebraska,  157 
In  iV^erw  England,  152 
In  iVifW  Hampshire,  15 
In  iV(?w  Jersey,  156 
In  ^<?w  Tork,  156 
In  Rhode  Island,  155 
In  Vermont,  155 
In  Wisconsin,  159 
In  those  states  in  which  the  county 

16  the  principal  unit,  158 
When  elections,  158 
Officers,  205 

Compensation,  220 

Generally,  220 

Tn  Alabama,  220 

[n  ^  rkansas,  220 

[n  California,  320 

In  Colorado,  220 

[n  Dakota,  220 

[n  Geofuria,  220 

[n  Illinois,  221 

'n  Indiana,  221 

[n  Iowa,  221 

[n  Maine,  221 

[n  Masssachusetts,  321 

[n  Michigan,  221 

[n  Missouri,  221 

[n  Nevada,  221 

[n  JV^ffw  Hampshire,  222 

in  JVitfw  Jersey,  222 

[n  J\r*w  i^ijr*,  222 

[n  North  Carolina,  233 

'n  0^/(7,  322 

[n  Oklahoma,  333 
[n  Pennsylvania,  222 
[n  Vermont,  322 
[n  Washington,  222 
[n  PF-ffj/  Virginia,  222 
In  Wisconsin,  232 
lection  or  appointment,  305 
Tn  Alabama,  205 
[n  -^  riiona,  305 
[n  Arkansas,  205 
[n  California,  205 
[n  Colorado,  205 
In  Connecticut ,  205 
In  Dakota,  305 
n  Florida,  206 
In  Georgia,  206 
[n  Idaho,  206 
In  Illinois,  206 
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Towns  and  Townships — Continued, 

In  Indiana^  206 

In  I<yway  206 

In  Kansas,  207 

In  Kentucky^  iiorj 

In  Maine^  207 

In  Massachusetts,  2Vj 

In  Michigan,  207 

In  Mississippi,  208 

In  Minnesota,  207 

In  Missouri,  208 

In  Nebrasha,  208 

In  JWn;  Hampshire,  208 

In  iVew  Mexico,  208 

In  jy«c/  71t?r>,  208 

In  North  Carolina,  208 

In  OAfo,  209 

In  Pennsylvania,  209 

In  Rhode  Island,  209 

In  South  Carolina,  209 

In  Tennessee,  209 

In  Vermont,  209 

In  Virginia,  205,  209 

In  Washington,  209 

In  Wyoming,  209 
Liability  to  individuals,  215 

Generally,  215,  217 

In  ^r>tAiiJ47j,  215 

In  Connecticut,  215,  217 

In  Iowa,2'y^ 

In  Maine,  216 

In  Massachusetts,  216 

In  iVrzc/  Hampshire,  216 

In  A^en/  2Vr>,  216 

In  Pennsylvania,  2x7 

In  Tennessee,  217 

In  Vermont,  217 

In  Wisconsin,  217 
Liability  to  the  town,  217 

In  Connecticut,  217 

In  Florida,  217 

In  Georgia,  217 

In  Illinois,  217 

In  Indiana,  218 

In  Iowa,  218 

In  Kansas,  218 

In  Maine,  218 

In  Massachusetts^  219 

In  Mississippi,  219 

In  Montana,  219 

In  Nebrasha,  219 

In  A^ffw  Hampshire,  219 

In  AVw  yersey,  219 

In  JVew  2^(9r>fr,  219 

In  North  Carolina,  219 

In  Oi&i0,  2x9 

In  Pennsylvania,  219 

In  Vermont,  220 

In  Wisconsin,  220 
Ordinances,  132 
In  Alabama,  X34 
In  Arizona,  134 
In  Arhansas,  154 


Towns  and  Townships — Continued, 
In  California,  135 
In  Colorado,  X35 
In  Connecticut,  X36 
In  Delaware,  134,  137 
In  England,  132 
In  Florida,  137 
In  Georgia,  137 
In  Idaho,  X37 
In  Illinois,  X38 
In  Indiana,   138 
In  Iowa,  X39 
In  Kansas,  X40 
In  Kentuchy,  140 
In  Louisiana,  140 
In  Maine,  14X 
In  Maryland,  133,  X41 
In  Massachusetts,  14X 
In  Michigan,  143 
In  Minnesota,  143 
In  Mississippi,  X43 
In  Missouri,  144 
In  Nebrasha,  133,  X45 
In  Nevada,  145 
In  A^ipw  England,  133 
In  JWw  Hampshire,  145 
In  JWw  Jersey,  146 
In  iVirw  Mexico,  X47 
In  A^rw  T'ijrifr,  X47 
In  North  Carolina,  X47 
In  0^10,  X48 
In  Oklahoma,  X48 
In  Pennsylvania,  148 
In  Rhode  Island,  134,  149 
In  South  Carolina,  150 
In  Tennessee,  i'50 
In  Texas,  150 

In  theC/nited  States  generally,  133 
In  6^/aA,  150 
In  Vermont,  150 
In  Virginia,  151 
In  Washington,  151 
In  W^m/  Virginia,  X51 
In  Wisconsin,  151 
In  Wyoming,  X52 
Powers  and  duties,  209 
Generally,  209 

In  Alabama,  209 

In  Arizona,  2x0 

In  Arhansas,  210 

In  California,  210 

In  Colorado,  210 

In  Connecticut,  210 

In  Dakota^  210 

In  Florida,  210 

In  Georgia,  2x0 

In  Illinois,  210 

In  Indiana,  210 

In  Iowa,  2X1 

In  Kentuchy,  21  x 

In  Louisiana,  211 

In  Maine,  211 

In  Massachusetts,  3X2 
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Towns  and  Townships. — Continued, 
In  Michigan^  212 
In  Minnesota^  212 
In  Mississippi,  212 
In  Missouri i  2x3 
In  Nebraska,  213 
In  JV(rtt/  Hampshire,  213 
In  A^^w  Jersey,  213 
In  JVtfw  Mexico,  213 
In  JVra/  2^(£>r>,  213 
In  North  Carolina,  214 
In  O^fOi  214 
In  Pennsylvania ^  214 
In  Rhode  Island,  215 
In  Tennessee,  215 
In  Texas,  215 
In  Virginia,  215 
In  Wisconsin,  215 
Powers  and  privileges,  159 

Action  against  rioters,  162 
.  Action  for  injury  to  highway,  162 

Bounties,  161 

Bridges,  161 

Charter  rights  in  conflict  with  pre- 
vious statute,  160 

Distinguished  from  municipal 
powers,  159 

Eminent  domain,  164 

Employment  of  counsel,  160 

Erection  of  buildings  for  govern- 
mental purposes,  161 

Fire  regulations,  162 
.    Fisheries,  162 

For  what  purpose  money  may  be 
expended,  160 

In  Arkansas,  162 

In  Connecticut,  163 

In  Dakota^  163 

In  Illinois,  164 

In  Iowa,  164 

In  Kansas,  164 

In  Maine,  164 

In  Massackusetts,  164 

In  Missouri,  164 

In  New   Hampshire,  164 

In  New  Jersey,  165 

In  New  Tork,  165 

In  Ohio,  165 

In  South  Dakota,  164 

In  Vermont,  166 

In  Wisconsin,  166 

Nuisances,  192 

Police  regulations,  161 

Power  to  acquire  and  hold  real  es- 
tate, 162  [161 

Power  to  issue  commercial  paper. 

Power  to  sue  and  be  sued,  162 

Power  used  only  for  purposes  for 
which  town  was  created,  160 

Private  enterprises,  161 

Towns  of  riparian  owners,  163 
Proximate  cause  of  injury,  200 

Generally,  200 


Towns  and  Townships. — Continued, 
In  Connecticut,  203 
In  Georgia,  203 
In  Illinois,  203 
In  Indiana,  203 
In  Iowa,  203 
In  Maine,  202 
In  Massachusetts,  201 
In  Michigan,  203 
In  Mississippi,  203 
In  Missouri,  201 
In  New  Hampshire,  202 
In  New  Tork,  204 
In  Pennsylvania,  204 
In  Rkode  Island,  202 
In  Upper  Canada,  203 
In  Vermont,  200 
In  Wisconsin,  203 

tuo  warranto,  104 
emoval  and  termination  of  office, 
223 
Generally,  323 

In  Alabama,  223 

In  Arkansas,  223 

In  California,  323 

In  Colorado,  223 

In  Georgia,  223 

In  Illinois,  223 

In  Indiana,  223 

In  Kansas,  223 

In  Maine,  223 

In  Massachusetts,  223 

In  Michigan,  223 

In  Minnesota,  223 

In  Missouri,  224 

In  New  Hampshire,  224 

In  New  Mexico,  224,  226 

In  New  Tork,  224 

In  Ohio,  2^4 

In  Pennsylvania,  324 
School-land  sections,  119 
In  Alabama,  119 
[n  Arkansas,  119 
[n  California,  119 
[n  Colorado,  119 
[n  Indiana,  119 
[n  Iowa,  119 
In  Kansas,  119 
[n  Maine,  119 
[n  Massackusetts,  XI9 
[n  Mickigan,  X19 
[n  Minnesota,  119 
In  Mississippi,  119 
[n  Missouri,  119 
[n  Montana,  119 
[n  Nebraska,  119 
"n  Nevada,  119 
n  A^(?w  Hampshire,  119 
n  North  Dakota,  1 19 
n  O^f^,  119 
n  Oregon,  119 
n  Soutk  Dakota,  1 19 
n  Texas,  119 
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Towns  and  Townships — Continued. 

In  Utah^  119 

In  Vermont,  119 

In  Wisconsin^  1x9 

In  Wyoming,  119 
Town-site  laws,  130 

Generally,  130 

In  Alabama,  129 

In  Arizona,  129 

In  Arkansas,  129 

In  California,  129 

In  Colorado,  129 

In  Idaho,  130 

In  Illinois,  130 

In  Indiana,  130 

In  Iowa,  130 

In  Kansas,  130 

In  Kentucky,  130 

In  Mickigan,  130 

In  Minnesota,  130 

In  Missouri,  131 

In  Montana,  131 

In  Nevada,  132 

In  JV>w  yersey,  132 

In  iSTdrw  Mexico,  132 

In  OA/<?,  132 

In  Oklahoma,  132 

In  Oregon,  132 

In  Utah,  132 

In  Washington,  132 

In  Wisconsin,  132 

In  Wyoming,  132 
Trade,  226 
Trade,  board  of,  237 
Definition,  227 
Distinguished  from  stock  exchange, 

228 
Trade    combinations    and    corporate 
trusts,  229 
Car  trusts,  229 
Classification  of  trusts,  229 
Definition,  229 
Effects  of  forming  a  trust,  235 

Rights  of  certificate  holders,  236 

Rights  of  dissenting  stockholders, 
236 

Rights  of  members  of  trust,  236 

Rights  of  the  state,  235 

Rights  of  third  persons,  237 

Rights  of  trustees,  237 
Legality  of  trusts,  231 

Of  co-partnership  trusts,  231 
Governing  committees,  235 
Monopolistic  trusts,  234 

Of  stockholding  trusts,  233,  234 
Power  of  corporation  to  form  part- 
nerships, 231 
Statutory  prohibitions  of  trusts, 

Trade-marks,  239 

Abandonment,  407,  412 
Clear  intention  as  to,  413 
Loss  by,  412 


Trade  -  marks —  Con  tin  ued. 

What  amounts  to  an    abandon- 
ment, 412 
Acquisition  of  title,  346 
Affixation,  358 
Aliens  as  plaintiffs,  484 
Appeal,  523 
Articles   attached   to  manufactured 

products,  315 
Assignment  and  transfer,  371 
Act  of  parties,  385 
Assignment  with  business,  377 
Distinction  between   technical 
trade-marks  and  proper  names, 

391 
For  benefit  of  creditors,  394 

General  rule,  371 

License  to  use  trade -mark,  397 

Name  of  person,  376 

Operation  of  law,  387 

Sale  by  sheriff,  391 

Sale  of  factory,  384 

Succession  by  inheritance,  397 

Trade-mark  not  assignable  apart 
from  business  or  article,  381 

What  constitutes  assignment,  384 

When  transfer  of  business,  trans- 
fer of  trade-marks,  377,  378 
Class  of  merchandise,  351 
Color,  306 
Copyright,  316 
Costs,  520 
Criminal  remedy,  482 

Acts  of  Congress,  482 

Provisions  of  states,  484 
Definition,  241 
Demurrer,  498 
Descriptive  words  and  marks,  289 

Where  the  trade-mark  afterwards 
becomes  descriptive,  305 
Discovery,  A97 
Doctrine   ot  origin  and  ownership, 

340 

Acquisition  of  title,  346 

Affixation,  358 

Class  of  merchandise,  351 

In  general,  340,  341 

Instant  acquisition  of  title,  346 

Length  of  time,  343 

Test,  342,  345 
Effect  of   plaintiff's   misrepresenta- 
tions to  the  public,  456 

Assignee,  464 

Cases  in  which  complainant's 
rights  were  sustained,  notwith- 
standing apparent  deception,  472 

In  general,  456 

Misrepresentation  as  to  cures,  460 

Misrepresentation  as  to  ingredi- 
ents, 458 

Misrepresentation  as  to  maker,  464 

Misrepresentation  as  to  origin  or 
place  of  manufacture,  462 
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Trade-marks —  Continued, 


Trade-marks —  Contin  ued. 


Purging  falsehood  I  473 

Wrongful  use   of  the  word  "pat- 
ent," 468 
Evidence,  494 

Discovery,  497 

Expert  testimony,  494 
Expert  testimony,  494 
Form  of  article  or  package,  311 
Generic  names,  302 
Geographical  terms,  327 

English  rule,  331 

General  rule  in  the  United  States, 

3^7 
Geographical  word  not  used  in  a 

geographical  sense,  335 
Names  of  mirieral  springs,  335 
Rights  of  residents  against   non- 
residents, 334 

History,  245 

Importation  of  foreign  e^oods  bear- 
ing domestic  trade-mark,  367 

Infringement,  414 
Damnum  absque  injuria^  449 
Deception  impossible,  451 
Deception  of  public  b^'  retailer,  433 
Dress  of  goods,  433 
Duty  of  competitor,  447 
Imitation  of  essential  feature,  429 
Imitation  of  label,  422 
Imitation  of  name,  414 
Imitation  of  package,  426 
In  general,  414 
Intention  to  defraud,  444 
Marks   used  on  other  kinds  of 
goods  than  those  of  complainant, 

446 
Necessity  of  intention,  444 

Necessity   of  proof  of  actual  de- 
ception, 441 

Sale  of  goods  in  stamped  bottles, 
442 

Sale  of  goods  under  another  per- 
son's labels,  442 

Sale  of  goods  under  another  per- 
son's wrappers,  442 

Sale  of  inferior  for  superior  goods 
of  the  same  manufacturer,  443 

Similitude,  447 

Unlawful  competition,  433 
Ingredients  of  medicines,  301 
Injunction,  505 

Permanent  injunction,  505 

Preliminary  injunction,  499,  500 

When  granted,  505 
Bottles,  505 

Collocation  of  words,  507 
False  statements,  511 
Infringement  of  technical  trade* 

marks,  505 
Order  to   deliver  labels,  wrap- 
pers, etc.,  512 
Publication,  as  a  newspaper,  509 
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Seals,  505 

Secret  obtained  through  confi- 
dential relationship,  510 

Signatures,  505 

Statements  by  defendant,  51  x 

The  dress  of  goods,  505 

The  use  of  name  of  a  person  who 
sold  his  business,  507 

Use  of  plaintiff's  corporate  name, 

509 
Wrappers,  505 

Interference,  36*5 

International  convention,  369 

Jurisdiction,  477 

In  the  United  States  courts,  479 

Of  equity,  477 

Of  law,  477 

Of  state  courts,  481 
LAbel  of  trade  union,  527 
Laches,  407 

Damage  of  profits  by  delay,  410 

Forfeiture,  407 

Permitting  others    to   use  trade- 
mark, 407 

Rule  in  England^  407 

Rule  in  the  United  States^  407 
Length  of  time  used,  343 
Marks  indicating  grade,  292 
Mineral  springs,  335 
Mode  of  application  or  use  of  mark, 

358 
Name  of  patented  article  after  expi- 
ration of  patent,  316 
Copyrights,  316 
English  rule,  321 
Exception,  320 
General  rule,  316 
Inventor*s  name,  316 
Void  patents,  319 
Names  of  medicines,  301 
Of  property,  540,  341 
Order  of  delivery  of  infringing  la- 
bels, wrappers,  etc^  512 
Parties,  484 
Aliens,  484 

Members  of  unincorporated  asso- 
ciations, 489 
Person  indirectly  connected  with 

trade-mark  infringement,  493 
Printers  of   labels  and  marks  (as 

defendants),  488 
Public  officers,  492 
Vendors  as  defendants,  487 
Partnerships,  398 
Rights  of  creditors  in  trade-marks 

of  firm,  404 
Rights  of  members  of  firm,  399 
Rights  of  partners  buying  others 

out,  401 
Rights  of  partners  on  dissolution 
dependent  upon  nature  of  trade- 
mark, 402 
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Trade- marks — Continued, . 

Rights  of  purchaser  in  name  of  re- 
tiring partner,  401. 
Rights  of  retiring  partner,  399 
Rights  of   surviving  partners 

nrm  trade- marks,  405 
Rights  of  surviving  partners 

name  of  deceased,  405 
Rule   as  to  name   of  partner 

partners,  402 
Rule  as  to  technical  trade- marks, 

402 
Trade-mark  of  individual  entering 
firm,  398 
Preliminary  injunction,  500 
Printers  of  labels  and  marks  (as  de- 
fendants), 488 
Procedure,  477 
Public  officers,  492 
Quality  and  character,  289 
Registration,  363 
Act  of  Congress,  363 
Effect  of  statute  upon  common-law 

rights,  366 
In  general,  363 
Interference,  365 
State  statutes,  368 
Treaties  with  foreign  nations,  365, 

Restriction,  367 
Importation  of  foreign  goods  bear- 
ing domestic  trade-mark,  367 
State  statutes,  368 
Statutes,  245 

Treaties  with  foreign  nations,  369 
Utility  of  distinguishing  mark,  339 
Vendors  as  defendants,  487 
Vindictive  damages,  518 
What  constitute,  276 
Collocation  of  words,  282 
Signs,  276 
Statement  true   by  claimant  and 

untrue  by  all  others,  288 
Suggestive  names,  282 
Trade  name  as  applied  to  business 

stand,  276 
Trader  using  his  own  name,  279 
When  name  passes  with   sale  of 

building,  281 
Where  the  name  is  local,  280 
What  may  constitute,  241 
Arbitrary  words,  245 
Crosses,  252 

Devices  or  symbols,  249 
Fictitious  names,  248 
Fish,  254 
Freemason*s  square  and  compass, 

252 
Letters,  259 

Persons  of  same  name,  259 
Name  of  inventor  or  maker,  260 
Agreement  by  one  person  to  for-     Traverse,  532 
bid  another  to  use  his  name,267    Treason,  532 
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Corporation's  name,  268 
Employ^    stating  that   he  was 

formerly  with  employer,  265 
Fraudulent  use  of  competitor's 

name,  265 
In  general,  260 

Persons  of  same  name,  259,  261, 
262 
Names  of  publications,  269 
Arbitrarily  selected,  274 
Geographical  location,  274 
May   be   protected    as    trade- 
marks, 269 
Where  publications  have  been 
copyrighted,  275 
Numerals,  255 
American  rule,  255 
Any  rule,  255 
Conflict  of  opinion,  255 
English   rule,  255 
Intention  of  party,  255 
What  may   not    be  a   valid   trade- 

marJE,  209 
Who  may  acquire  trade-marks,  361 
Who  may  adopt,  241 
Business  house,  24; 
Hotels,  241 
Manufacturers,  241 
Merchants,  241 
Public  carrier,  241 
Theatres,  241 
Words  and  marks  in  prior  use,  324 
General  rule,  324 
Where  mark  has  been  abandoned, 

324 

Words    indicating    peculiar    excel- 
lence of  goods,  291 

Words  indicating  process  of  manu- 
facture, 295 
Trade  unions,  526 

Definition,  526 

Expulsion  of  members,  527 

Label,  527 

Legality,  526 

Regulations  in  restraint  of  trade,  527 

Right  to  make  rules,  527 

Rules  and  regulations,  526 
Train,  528 
Transaction, '  529 
Transfer,  529 

Baggage  transfers,  529 
Transfer  companies,  529 

Baggage  transfers,  529 

Definition,  529 

Transfer  of  cars,  530 

Whether  common  carriers,  530 
Transport,  531 
Transportation,  531 
Travail,  531 
Traveled  place,  531 
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Treason —  Continued, 

Against  the  state,  532 

Against  the  United  States^  536 

Aliens,  537 

Allegations,  533 

At  common  law,  53a 

Definition,  532 

Distinguished  from  conspiracy,  534 

Essentials,  533 

Homestead  treason  cases,  532 

Infancy  as  a  defense,  533 

In  the  United  States,  532 

Limitation  of  actions,  533 

Penalties,  537 

Procedure,  533 

What  constitutes  force,  535 

Where  aid,  etc.,  fails  to  reach  the 
enemy,  535 

Where   the  government  recognizes 
traitors  as  belligerents,  536 
Treasure  trove,  537 

Definition,  537 

Elements    constituting    treasure 
trove,  538 

In  the  United  States,  538 

Rights  and  liabilities  regarding 
treasure  trove,  539 
Treasury,  539 
Treaties,  539 

Abrogation,  552 

Additions  and  alterations,  556 

Aliens,  541 

Chinese  exclusion  acts,  547 

Commercial  treaties,  548 

Conflict  with  state  laws,  545 

Constitutional  limitations,  541 

Construction,  555 

Definition,  540 

Descent  and  distribution,  541 

Dissolution,  554 

Effect  and  operation,  544 

Extent  of  treaty-making  power,  541 

Extension  of  treaty  obligation,  552 

Grant,  556 

How  published,  544 

Judicial  authority    in    other    coun- 
tries, 5^1 

Laws,  556 

Obligation  of,  544 

Of  peace,  549 
Alienation  of  public  dominion, 

550 
Allies,  550 
Capture,  550 
Inhabitants  of  the  ceded  territory, 

551 
Liability  for  acts  of  individuals  in 

ignorance  of  treaties,  550 

Power  to  make,  549 

When  it  becomes  obligatory,  550 
Removing    property    disabilities    of 

aliens,  546 
Subjects,  556 


Treaties —  Continued, 

Taking  private  property  for  pabllc 
use,  542  • 

The  law  of  the  land,  544 

Treaty -making  power,  540 

Validity  of,  551 

Violations,  552 

When  in  conflict  with  acts  of  Con- 
gress, 546 

When  treaties  take  effect,  542 

Who  may  make,  540 
Trees,  557 

Damages  -for  destruction,  563 
Destruction,  567 

Effect  of  payment  of  damages,  564 
Growing  timber,  565 
Injury  to  land,  564 
Penalties,  567 
Punitive  damages,  564 
Shade  trees,  565 
Triple  damages,  567 

Definition,  557 

In  highways  and  streets,  560 
Municipal  control,^  563 
Responsibility  of  owners,  561 
Telephone  company   clipping 

branches,  562 
Use  of  trees  for  repairing  high- 
ways, 561 

On  or  near  boundary  line,  558 
Fruit  and  clippings,  559 
Overhanging  branches,  559 
Ownership,  558 

Penalties,  557 

Replevin,  566 

Trespass  quare  ciausum,  566 

Trover,  566 

What  actions,should  be  brought,  566 
Trespass,  568 

Abetting,  575 

Abuse  of  process,  598 

Abusive  words,  574 

Accessories,  580 

Acquiescence,  580 

AcU  of,  573 

Admissions,  658 

Aiding,  575 

Amendment,  631 

As  to  person,  572 

As  to  personalty,  571,  602 

As  to  realty,  572 

Boundaries,  592 

Burden  of  proof,  664 

By  tenant  at  will,  30 

By  tort-feasor,  30 

Constituents,  570 

Contribution,  579 

Damages,  671 
Aggravation  of  damages,  679 
Consequential  damages,  677 
Double  and  triple  damages,  678 
Exemplary  or  punitive  damages, 
678 
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Trespass —  Con  tin  ued. 
Insulting  words,  673 
Mitigation  of  damages,  673 
Nominal  damages,  677 
What  evidence  admissible,  671 
What  damages  recoverable,  674 

Damnum  absque  injuria^  ^*j*j 

Declarations,  657 

Definition,  570 

Each  claiming  property  by  pleadings, 
665 

Entry  on  another's  land,  594 

Entry   under    authority   of  govern- 
ment, 599 

Entry  under  title,  600 

Equitable  rights,  590 

Evidence,  646 
Acts  done  under  authority  of  law, 

648 
Admissibility,  646 
Allegata  and  probata,  666 
As  to  acts  after  beginning  of  suit, 

652 
As  to  custom,  652 
As  to  mitigation  of  damages,  653 
As  to  motive,  650 
As  to  office,  649 
As  to  possession,  656 
As  to  title,  655 
As  to  written  instrument,  654 
Circumstantial  evidence,  651 
Declarations,  667 
Enhancing  damages,  650 
Justification,  648 
License,  648 

Prima  facie  evidence  of  title,  661 
Protection  of  process,  648 
Regularity  and  validity  of  process, 

649 
Relevancy  of  testimony,  659 

To  overcome  plea  of  justification, 

651 

Under  a  replication  to  a  justifica- 
tion de  injuria,  653 

Under  the  general  issue,  646 

Weight  and  sufficiency,  661 

What  defendant  may  prove,  647 

What  is  hearsay,  660 
Fences,  593 
Gist  of  the  action,  573 
Highways,  591 

In  general,  591 

Overhanging  eaves,  592 

When  impassable,  592 
Illustrations,  571,  574 
Inciting  or  aiding,  575 
Indemnity,  579 
Instructions,  679 
Intent,  578 

As  mitigating  damages,  579 
Liabilities,  575 
Military  necessity,  599 
Mistake,  578 


Trespass—  Continued, 

On  him  wrongfully  maintaining  pos- 
session, 665 

On  the  plaintiff,  664 

Pleading,  622 
Allegations  as  to  damages,  630 
Allegations  as  to  time,  629 
Amendment  of  declaration,  630 
Averment  of  damages,  630 
Boundaries  unnecessary,  628 
De  bonis  asfortatis^  627 
De  bonis    asportatis    and    quare 

clausum,  628 
Demurrer,  642 
Illustrations,  623 
Joinder  of -counts,  627 
Matters  of  aggravation,  625 
New  assignment,  644 
Possession,  626 
Recitals  positively  made,  623 
Rejoinder,  643 
Repleader,  642 
Replication  de  injuria,  643 
Statute  must  be  followed,  627 
The  allegations,  622 
When  continuando  not  allowed,  630 
Where  action  brought,  627 

Pleas,  631 
Accord  and  satisfaction,  635 
Arbitration  and  award,  635 
Demurrer  to  plea,  640 
Formal  recovery,  635 
General  issue,  631 

Judgment,  635 
ustification,  633 
Libe  um  tenementum^  634 
License,  632 
Order  of  court,  635 
Prescriptive  rights,  635 
Repleader,  642 
Replication,  640 
Res  adjudicata,  635 
Right  of  way,  935 
Special  pleas,  632 
Stale  demand,  632 
Title  in  third  party,  634 
Unnecessary  averments  in  plea,  640 
Warrant,  635 
What  special  plea  should  contain, 

636 

Possession ,  600 

Possession  and  color  of  title,  27 

Possession  with  and  without  title,  580 

Actual  possession,  582 

Actual    possession    prevails    over 
constructive  possession,  584 

Constructive  possession,  584 

Exclusive  possession,  581 

Mere  possession,  583 
'    Necessity  of  actual  possession,  582 

Possession  under  color  of  title,  586 

Possession  of  tenant  the  possession 
of  landlord,  586 
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Trespass —  Continued, 

Possession  unnecessary,  583 
Possession  without  title,  586 
Right  of  possession,  584 
Title  without  possession,  584 
What  is  possession,  580 
What  is  right  of  possession,  585 

Presumptions,  659 

Private  house,  590 

Private  wa\'S,  592 

Protection  of  process,  594 

Public  house,  591 

Questions  of  law  and  fact,  657 

Ratification,  576 

Remedies,  613 
Cases,  613 


Criminal  trespass,,  617 

Trespass  de  bonis  asportatis,  623 

Trespass  for  mesne  profits,  616 

Trespass  quare  clausum  fregit^ 
615 

Trespass  viei  armisy  617 

Trover,  613 
Responsibility  for  acts  of  agent,  575    Trimmings,  710 
Rights  in  land  acquired  by  custom,    Trouble,  710 

590  Trover,  711 


Trespass —  Continued. 

Receipt  of  goods  from  a  trespasser, 

605 
Wrongful  levy  or  attachment,  603 
Who  may  maintain  trespass,  607 
Mortgagees,  609 
Persons   having  special  property, 

609 
Pledgees,  609 
Public  officers,  612 
Remedies,  615 
Trespass  on  the  case,  694 

Against  officers  of  justice,  705 

Definition,  694 

Distinction  between  immediate  and 

consequential,  700 
Distinction    between     trespass    and 

case,  699 
History  of  the  action,  695 
Modern  changes  and  substitutes,  709 
Pleading  and  practice,  708 
Where  intent  is  a  factor,  700 
Where  it  lies,  699 


Right  of  possession,  600 

Right  of  possession   entitles  one  to 

enter,  601 
Support  of  adjacent  soil,  593 
Title,  587 

By  deed,  587 

By  grant,  588 

By  pre-emption,  588 

By  prescription,  588 

Under  contract,  588 

Under  execution  laws,  589 
Trespass  to  try  title,  684 

Admissibility  of  evidence,  691 

Burden  of  proof,  691 

Defenses,  686 

Evidence,  691 

Grounds  of  the  action,  684 

Instructions,  693 

Judgment  and  its  effect,  603 

Measure  of  damages,  693 

Nature  of  action,  684 

Parties,  687 

Pleading,  688 

The  plea  or  answer,  689 

Title  to  maintain,  685 

Weight   and    sufficiency    of  testi- 
mony, 692 
Trespasser  ab  initio ^  598 
Variance,  670 
Verdict  and  judgment,  679 

As  to  joint  trespassers,  682 

Conclusiveness,  680 

Generally,  679 
What  constitutes,  602 

Bees,  607 

Oysters,  607 

Property  subject  to  trespass,  606 


Against  person  in  possession  of  land 
from  which  goods  were   taken,  38 
Bond,  808 

Burden  of  proof,  812 
Conversion,  714 

Advantage  to  defendant  not  the 

test,  723  / 

Arising  from  contract,  724 
Assignment  of  property  subject  to 

lien,  719 
By  carrier,  742 
By  detention,  726 
By  purchase,  731 
By  taking,  733 

By  wrongful  use  or  disposition,  741 
Demand  and  refusal  evidence  of 

conversion,  728 
Demand   does   not  waive  actual 

conversion,  731 
Detention  by  co-owner,  727 
Detention   under  a  lien,  727 
Distinction  between  conversion 

and  trespass,  735 
Elements  of  conversion,  714 
How  far  defendant's  ignorance  of 

plaintiff 's  rights  a  defense,  720 
Lessor  and  lessee,  735 
Lien  on  crops,  732 
Mistake  of  servant  in  cutting  tim- 
ber, 735 
Must  be  a  misfeasance,  717 
Of  bills  of.exchange,  768 
Of  chattels,  766 
Of  chattels  which  it  is  unlawful  to 

Jteep,  765 
Of  checks,  768 
Of  money,  766 
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Of  policies  of  insurance,  769 

Of  promissory   notes,  767 

Of  severed  portions  of  realty,  774 

Of  shares  of  stock,  770 

Of  symbols  of  property,  767 

Property  in  custodia  legisy  730 

Property  must  be  in  defendant's 

possession,  729 
Refusal  to  pay  over  money  received 

for  another,  727 
Subjects  of  conversion,  .765 
Taking  by  duress  or  fraud,  739 
Taking  for  government  use^  735 
Taking  ne^  not  be  actual,  737 
Taki  ng  possession  of  premises  upon 
which  goods  are  deposited,  738 
Taking  under  legal  process,  734 
Tender  subsequent  to  demand  and 

refusal,  731 
What  constitutes,  714 
When  demand  necessary,  729 
Declaration  or  complaint,  801 
Averments,  801 
Certainty  required  in  description, 

804 
*Claim  for  damages,  806 
Time  when  conversion  took  place, 

806 
Venue,  807 
Definition,  712 

Effect  of  judgment  for  plaintiff,  815 
Evidence,  813 

Burden  of  proof,  81 3 
In  general,  812 

Proof  of  title  or  possession,  8x3 
History  of  the  action,  712 
Measure  of  damages,  818, 844 
Auction  sales,  827 
Bills  and  notes,  845 
C hoses  in  action,  845 
Common  carrier,  823 
Evidence  of  value,  826 
General  rule,  818 
How  value  estimated,  826 
Instruments  of  title,  847 
Interest,  848 
Nominal  damages,  846 
Policies  of  insurance,  847 
Presumption  of  value,  828 
Property  of  fluctuating  value,  836^ 
841 

American  rule,  837 
Assumpsit,  836 
English  rule,  836 
Federal  courts,  841 
In  Alabama^  839 
In  Arkansas^  038 
In  California^  39,  40 
In  Florida^  839 
In  Georgia^  40 
In  Illinois,  8^8 
In  Indiana,  839 


Trover —  Coniin  ued. 

In  Iowa,  838 

In  Maryland,  838 

In  Mississippi,  839 

In  New  Tork,  841 

In  North  Carolina,  40 

In  Pennsylvania,  844 

In  Texas,  838 

In  Virginia,  39 

In  Wisconsin,  839 

In  Wyoming,  839 

Sheriffs,  822 
Special  damages,  849 
Value,  824 
Value  as  affected  by  accession  or 

act  of  wrongdoer,  829 
When  value  estimated,  824 
Where  plaintiff  has  limited  in- 
terest, 819 
Where  value  estimated,  826 
Mitigation  of  damages,  851 

Appropriation  to  plaintiff's  use, 

855 
Expense  of  unsucessful  suit,  853 

Return  of  property,  851 

What  constitutes  a  return  of 

property,  851 

Plea  or  answer,  809 

Pleading  and  proof  must  correspond, 

812 
Procedure,  801 
Title  to  maintain  trover,  744 

Absolute  and  s  p  e  ci  a  1   property 
compared,  760 

Adverse  possession,  746 

Assignees,  746 

Attachment,  750 

Bailees,  754 

Bankrupts,  60 

Consignees,  745 

Execution  sale,  752 

Finders  of  lost  property,  759 

Lessees,  756 

Letters,  753 

Lienees,  756 

Mortgagees,  757 

Plaintiff  must  be  interested  at  time 
of  suit,  747 

Pledgees,  758 

Possession,  748 

Right  of  property,  745 

Right  to  specific  chattels,  746 

Stolen  goods,  752 

Trover  and  trespass  compared,  762 

Trustees,  759 

Vessel  at  sea,  754 

What  constitutes  a  seizure,  752 

Who  may  maintain  trover  in  gen- 
eral. 744 

Waiver  of  tort,  792 

Choice    between   trover    and  as- 
sumpsit, 798 

Effect  of  election,  799 
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Trover —  Continued, 

Infancy  as  a  defense,  798 
Joinder  of  tenants  in  common,  799 
Proceeds  of  stolen  goods,  794 
Recovery  by   tenant  in  common, 

794 
Sales  of  credit  induced  by  fraud, 

796 

When  tort  may  be  waived,  792 

Who  liable  in  trover,  778 
Agents,  782 

American  rule  as  to  co-owners,  788 
Carriers  and  warehousemen,  781 
Co-owners,  787 

English  rule  as  to  co-owners,  787 
Fraudulent  vendees,  785 
In  general,  778 
Judgment  creditor,  780 
Mortgagees,  784 
Pledgees,  784 
Public  officers,  790 
Tenants  in  common,  787 
True,  858 

True  owner,  858 

True  value,  858 
Trunk,  858 

Trust  deeds  and  power  of  sale  mort- 
gages, 860 

Attorney's  fees,  965 

Character  of  sale,  whether  public  or 
private,899 

Compensation  and  expenses  of  mort- 
gagee, 964 

Compensation  and  expenses  of  trus- 
tee, 964 

Contract  of  purchase,  964 

Doctrine  of  caveat  emptor  applies, 

934 

Innocent  purchasers,  937 

Non- inquiry  clause,  936 

Remedies  against  purchaser,  939 

Rights  of  purchaser,  934 

Rights  of  purchaser  under  invalid 
Bale,  935 

Within  statute  of  frauds,  934 
Definitions,  860 

Dower  in  surplus  proceeds,  964 
Duration  of  power,  898 
Equitable   jurisdiction    to     restrain 

sale,  970 
Equitable    jurisdiction  to  set  aside 

sale,  975 
Extinguishment  and  discharge,  982 
Formal  requisites,  870 
Inadequacy  of   price,  effect  of,  on 

sale,  952 
Interest  of  grantor  in  trust  deed,  874 
Notice  of  sale  under  power,  901 
Parties  to    foreclosure  proceedings, 

981 

\    Payment  and  disposition  of  proceeds 
of  sale,  95^ 
Place  of  making  sale,  900 


Trust  deeds — Continued, 

Power  of  sale  a  cumulative  remedy, 
881 

Power  of  sale  as  incident  to  power  to 
mortgage,  870 

Power  of  sale  irrevocable,  875 

Purchaser's  deed  and  title,  940 
Affidavit  of  proceedings,  947 
Deed  need  not  be  recorded,  946 
Officer's  certificate  as  substitute  for 

deed,  944 
Proper  parties  grantee,  942 
Proper  parties  grantor,  942 
Recitals  in  deed,  943 
Right  to  deed,  940 
Right  to  possession,  946 
Statutory  substitutes  for  deed,  94^ 
Trustee's  covenants,  944 

Ratification  and  laches,  efiect  of,  on 
irregularities  in  sale,  980 

Recording  acts,  985 

Redemption  from  sale,  967 

Rents  and  profits,  880 

Resale  under  power,  922 

Right  of  entry  and  possession,  880 

Separate  parcels  should  be  sold  sep- 
arately, 048 

Statute  of  limitations,  effect  of,  upon 
power  to  sell,  898 

Surplus  proceeds  of  sale,  957 

Trustee,  877 

Validity  of  powers  of  sale,  863 

When  power  becomes  operative,  894 
Default  as  condition  precedent,  894 
Necessity  of  previous  entry,  896 
Promise  of  forbearance,  effect  o^^ 

898 
Provisions  for  accelerating  matu- 
rity, 895 
Request  by  beneficiarr  to  sell,  897 
Tender  before  sale,  enect  of. 

Who  may  exercise  the  power, 
Assignees  of  the  debt,  889 
Executors  and  administrators,  892 
Joint  trustees  must  act  jointly, 

886 
Power  cannot  be  delegated,  884 
Sheriffs  and  auctioneers,  893 
Substitutes  and  successors  in  trust, 
887 

Who  may  purchase  at  sale,  924 
Words  and' Phrases : 

Tidal  rivers,  i 

Tide,  I 

Till,  2 

Tillage,  2 

Timber,  2 

Time-piece,  14 

Tippling- house,  18 

To,  10,  49 

Tobacco,  50 

Token,  50 

Tolerate,  50 
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Words  and  Phrases— C<?ff //«««</. 
Toll,  51 
Ton,  51 
Tonnage,  5% 
Took,  69 
Tools,  69 
Tort-feasor,  79 
Torture,  79 
Touch  and  stay,  79 
Towards,  97 
To-wit,  97 
Trade,  226 
Train,  528 


Words  and  Phrases — Continued, 
Transaction,  529 
Transfer,  529 
Transport,  531 
Transportation,  531 
Travail,  531 
Traveled  place,  531 
Traverse,  532 
Treasury,  539 
Trimmings,  710 
Trouble,  710 
True,  858 
Trunk,  858 
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